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STATB  ▼.  ROMANO. 
(Saprene  Court  of  Washington.    Dec.  28, 1905.) 

1.  Ckiminai,  Law  —  Instructions  —  Convic- 
IJOH  or  LEssra  Offense— Duty  of  Coukt. 

Where  an  information  charging  defendant 
witji  makini  an  asaault  with  a  deadly  weapon 
with  intent  to  commit  murder  is  not  so  drawn 
as  to  inchlde  the  lesser  crime  of  assault  with 
intent  to  do  bodily  k&rai,  a  conviction  of  the 
latter  crime  cannot  be  had ;  but,  where  it  is  ao 
drawn,  it  is  error  for  the  trial  court  to  refuse 
to  lustruct  that  defendant  might  be  convicted 
•f  such  le.sser  crime. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law.  {{  1923,  1924.] 

2.  UOXICIDE— ASSAXn.T  WITH  IMTEST  TO  KlU. 
—I  NSTBUCTIONS. 

Where  an  InformatioD  charged  defendant 
with  willfully,  unlawfully,  feloniously,  etc., 
and  with  intent  to  Icill  and  murder  one  U.,  an 
assault  did  make  in  and  on  the  person  of  said 
U.  with  a  deadly  weapon,  to  wit,  a  razor,  with 
which  he  then  and  there  willfully,  unlawfully, 
etc,  struck  at,  cut,  and  wounded  the  person  of 
the  said  U.,  with  the  intent  aforesaid,  no  con- 
siderable provocation  appearing  therefor,  it  was 
the  duty  of  the  trial  court  to  charge,  not  only 
as  to  all  necessary  facts  which  must  be  proven 
to  authorise  a  conviction  of  the  crime  of  assault 
with  intent  to  commit  murder,  but  also  as  to 
all  facts  necessary  to  be  proven  to  warrant  a 
conviction  of  the  crime  of  assault  with  intent  to 
do  great  bodily  harm. 

3.  Samb— Intent— CoNsicQUBNCEs  or  Voluh- 
TABT  Act. 

In  a  prosecution  for  assault  with  Intent  to 
murder,  where  the  information  required  a  charge 
on  the  crime  of  assault  with  intent  to  do  great 
bodily  harm,  the  court  charged  (1)  that  in  order 
to  warrant  a  conviction  for  assault  with  intent 
to  murder  the  jury  must  find,  not  only  the  fact 
of  the  assault,  but  also  defendant's  intention  to 
kill  prosecutor ;  (2)  that  if  they  found  defendant 
cut  and  wounded  prosecutor,  intending  so  to  do, 
bat  not  intending  to  kill  him,  he  could  not  be 
found  guilty   as  charged ;   (3)   that  in  order  to 

&rove  the  crime  of  assault  with  intent  to  inflict 
adily  injury  it  was  necessary  for  the  state  to 
prove  that  defendant  purposely  and  unlawfully 
cut  prosecutor,  etc.,  without  any  considerable 
provocation,  with  the  intention  of  inflicting 
great  bodily  injury,  etc.,  but  "that  such  intent 
need  not  be  proved  by  direct  and  positive  testi- 
mony, but  may  be  inferred  by  the  jury  from  the 
facts  and  circumstances  presented  as  evidence  in 
this  case,  provided  they  are  sufficient  to  satisfy 
you  beyond  a  reasonable  doubt  of  the  existence 
of  such  intent ;  and  I  further  charge  you  that 
every  sane  person  is  presumed  to  intend  the 
natural  and  ordinary  consequences  of  his 
voluntary  act"  Held,  that  the  language  "that 
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every  sane  person  Is  prcTOmed,"  etc.,  referred 
only  to  the  crime  of  assault  with  intent  to  do 
liodily  harm,  and  did  not  constitute  prejudicial 
error. 

4.  Criminal  Law  —  Deuonstrativk  Evi- 
dence. 

Where,  in  a  prosecution  for  assault  with 
intent  to  commit  murder,  the  information  char- 
ged the  assault  to  have  been  made  with  a  knife ; 
but  it  appeared  that  prosecutor  was  also  and  at 
the  same  time  shot  with  a  gun,  and  that  subse- 
quent to  defendant's  arrest  a  shotgun  and  empty 
shell  were  found  in  defendant's  room,  and  that 
defendant  admitted  to  certain  parties  the  mak- 
ing of  the  assault,  and  had  stated  to  others  that 
he  would  treat  them  the  same  as  he  did  prose- 
cutor, it  was  not  error  to  admit  in  evidence  such 
shotgun  and  shell,  together  with  shot,  taken 
from  the  person  of  prosecutor  and  of  the  same 
size  as  those  formerly  in  the  empty  shell. 

5.  Homicide— Assault  with  I.ntest  to  Kiix 
—Identity  of  Accused  —  Sufficiency  or 
Evidence. 

In  a  prosecution  for  assault  with  intent  to 
commit  murder,  evidence  examined,  and  held 
sufficient  to  identify  defendant  as  the  person 
who  committed  the  crime. 

Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Tallman,  Judge. 

Matteo  Romano  was  convicted  of  assault 
with  Intent  to  commit  murder  and  appeals. 
Affirmed. 

Wm.  C.  Keith  and  E.  F.  Klenstra,  for  ap- 
pellant Kenneth  Mackintosh,  Hermon  W. 
Craven,  and  William  D.  Totten,  for  the  State, 

CROW,  J.  Appellant,  Matteo  Romano,  was 
convicted  In  the  superior  court  of  King  coun- 
ty of  the  crime  of  assault  with  Intent  to 
commit  murder,  and  has  appealed  to  tbla 
court 

About  2  o'clock  on  the  morning  of  March 
19,  1904,  while  Sebastian  Uccl,  the  prosecut- 
ing witness,  was  asleep  in  his  room  In  tb« 
city  of  Seattle,  some  unknown  person  made 
an  attack  upon  hira  with  a  sharp  Instrument 
cutting  his  throat  and  Immediately  there- 
after shot  him  In  the  back.  He  did  not  see^ 
nor  was  be  able  to  Identify,  his  assailant 
On  May  12,  1904,  appellant  was  arrested  and 
charged  with  said  crime.  The  evidence 
shows  that  prior  to  his  arrest,  in  conversa- 
tions with  Mrs.  Sebastian  Uccl,  the  divorced 
wife,  and  Mrs.  Concheta  Rosetta,  the  daugh- 
ter of  said  Sebastian  Uccl,  appellant  admit- 
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ted  he  had  made  Bald  assault  Two  days 
after  his  arrest  the  police  officers  found  a 
shotgun  and  empty  shell  in  his  room,  which 
were  admitted  as  evidence.  Fifty  or  sixty 
shot  taken  from  Dcci's  wound,  of  the  size 
of  those  that  had  been  contained  In  the  emp- 
ty shell,  were  also  admitted  as  evidence. 
Officer  Adams,  who  arrested  appellant,  tes- 
tified that  while  appellant  was  on  the  way  to 
prison  he  said  to  John  Rosetta,  husband  of 
Concbeta  Rosetta:  "I  will  cut  your  throat 
if  I  get  out  of  this.  I  may  get  a  year,  but 
I  will  cut  your  throat" — and  that  he  also 
made  angry  statements  to  said  Rosetta  in  the 
Italian  language,  which  Adams  could  not 
understand.  From  the  testimony  ol  appel- 
lant it  appears  that  he  claims  to  have  sus- 
tained criminal  relations  with  said  Concbeta 
Rosetta  for  a  considerable  period  of  time 
prior  to  his  arrest ;  also  that  much  bitterness 
and  animosity  existed  between  him  and  said 
John  Rosetta.  He  evidently  regarded  John 
Rosetta  and  his  wife  as  being  responsible 
for  his  arrest.  John  Rosetta  testified  that, 
while  appellant  was  in  the  custody  of  Officer 
Adams,  he,  speaking  in  the  Italian  language, 
said:  "I  may  get  two  or  three  years;  but 
when  I  get  back  I  will  do  the  same  to  you 
as  I  did  to  your  father-in-law."  Mrs.  Sebas- 
tian Ucci,  divorced  wife  of  tlie  prosecuting 
witness,  testified  to  the  admission  made  to 
her  by  appellant,  and  Mrs.  Concbeta  Rosetta, 
daughter  of  the  prosecuting  witness,  testi- 
fletl  that  about  a  month  previous  to  his  arrest 
appellant  had  told  her  that,  if  she  did  not 
leave  her  husband  and  live  with  him,  he 
would  do  the  same  to  her  as  he  had  her  fa- 
ther, and  that  be  had  cut  and  shot  her  father. 
It  appears  that  on  the  day  of  his  arrest  ap- 
pellant was  expected  to  call  at  the  house  of 
Concbeta  Rosetta,  and  that  she,  being  fear- 
ful of  an  assault,  caused  Officer  Adams  to  be 
notified,  who,  as  the  result  of  such  notice, 
was  present  and  arrested  appellant  when  he 
arrived,  at  which  time  appellant  was  heavily 
armed. 

Appollnut  has  made  three  assignments  of 
error :  First.  That  the  court  erred  In  giving 
the  following  as  a  portion  of  one  of  the  in- 
structions to  the  jury :  "And  I  further  charge 
you  that  every  sane  person  is  presumed  to 
intend  the  natural  and  ordinary  consequences 
of  his  voimitary  act."  Second.  That  the  court 
should  have  set  aside  the  verdict  and  granted 
a  new  trial,  for  the  reason  that  the  Informa- 
tion does  not  charge  appellant  with  shooting 
the  prosecuting  witness,  and  that  the  court 
therefore  erred  In  admitting  the  shotgun  in 
evidence.  Third.  That  the  court  erred  In  re- 
fusing to  set  aside  the  verdict  for  insufficien- 
cy of  evidence  as  to  the  identity  of  the  per- 
son who  made  the  assault 

Appellant  evidently  bases  bis  main  reli- 
ance for  a  reversal  upon  his  exception  to  the 
charge  of  the  court  on  the  question  of  Intent, 
citing  the  case  of  State  v.  Dolan,  17  Wash. 
499,  DO  Pac.  472,  and  In  his  opening  brief 


says:  "The  prosecuting  witness  was  not 
murdered,  and  the  above  instruction  as  ap- 
plied to  the  facts  of  this  case  left  the  Jury 
to  understand  that,  as  death  might  have  re- 
sulted as  the  natural  consequence  of  the  as- 
sault, the  law  presumes  that  be  intended  that; 
such  consequences  should  follow.  If  death 
had  resulted  from  the  act,  the  instructions 
would  have  been  applicable,  but  this  court 
has  held  that  such  an  instruction  Is  inappli- 
cable in  the  case  of  assault  where  death  did 
not  result,  and  that  the  Intent  to  murder 
must  be  established  as  any  other  fact"  Be- 
fore discussing  the  Instructions  In  State  v. 
Dolan,  supra,  or  those  In  the  case  at  bar,  we 
call  attention  to  a  material  variance  of  the 
information  In  the  Dolan  Case  from  the  one 
upon  which  appellant  has  been  prosecuted. 
In  State  v.  Aekles,  8  Wash.  402,  36  Pac.  597, 
this  court  held  that  on  the  Information  then 
under  consideration,  which  charged  that  the 
defendant  "did  unlawfully,  purposely  and  of 
his  premeditated  malice,  and  with  intent 
to  murder,  assault  and  shoot  one  Benjamin 
Franklin  with  a  deadly  weapon,  •  •  v 
with  Intent  to  murder  the  said  Benjamin 
Franklin,"  said  defendant  could  not  be  con- 
victed of  the  crime  of  making  an  assault 
with  a  deadly  weapon  with  Intent  to  do 
bodily  harm,  for  the  reason  that  the  latter 
crime  was  not  Included  In  the  information. 
Anders,  J.,  there  speaking  for  this  court, 
said:  "While  It  is  true  that  the  Jury  may 
find  a  defendant  not  guilty  of  the  crime  char- 
ged, but  guilty  of  an  offense  of  lesser  degree, 
or  of  an  offense  necessarily  included  within 
that  charged.  It  is  also  true  that  'accusation 
must  precede  conviction,'  and  that  no  one  can 
legally  be  convicted  of  an  offense  not  prop- 
erly alleged.  The  accused,  In  criminal  pros- 
ecutions, has  a  constitutional  right  to  be  ap- 
prised of  the  nature  and  cause  of  the  accusa- 
tion against  him.  Const  art.  1,  §  22.  And 
this  can  only  be  made  known  by  setting  forth 
in  the  Indictment  or  Information  every  fact 
constituting  an  element  of  the  offense  char- 
ged. This  doctrine  is  elementary  and  of  uni- 
versal application,  and  Is  founded  on  the 
plainest  principle  of  Justice.  Tested  by  this 
rule,  we  think  the  verdict  and  Judgment  In 
this  case  were  erroneous,  and  must  be  set 
aside.  Under  our  statute,  an  as.sault  with 
a  deadly  weapon  with  Intent  to  Inflict  upon 
the  person  of  another  a  bodily  injury  is  made 
a  felony  only  upon  the  express  condition 
that  the  assault  Is  without  considerable  prov- 
ocation, or  where  the  circumstances  of  the 
assault  show  a  willful,  malignant,  and  aban- 
doned heart"  The  Information  in  State  v. 
Ackies,  supra,  which  is  set  forth  at  page  463 
of  8  Wash.,  page  .598  of  36  Pac,  of  the  opin- 
ion discloses  an  utter  absence  of  any  allega- 
tion that  the  assault  was  without  any  con- 
siderable provocation,  or  that  It  was  the  Im- 
pulse of  a  willful,  abandoned,  or  malignant 
heart.  2  Ballinger's  Ann.  Codes  &  St  !  T05S. 
This  court  therefore  reversed  the  final  Judg- 
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m«Dt  entered  on  ■  verdict  ffndlng  tbe  de- 
fendant grullty  of  tbe  lesser  crime  of  an  as- 
sault with  a  deadly  weapon  with  Intent  to 
do  bodily  barm.  In  State  v.  Young,  22  Wash. 
274,  60  Pac.  650,  tbe  defendant  was  prosecut- 
ed upon  an  Information  charging  him  with 
the  crime  of  making  an  assault  upon  the 
prosecuting  witness  with  a  deadly  weapon 
with  Intent  to  kill  and  murder  said  prosecut- 
ing witness.  But  an  examination  of  tbe  in- 
formation, which  appears  In  tbe  opinion,  will 
■how  that  by  reason  of  tbe  use  of  tbe  words 
"with  the  Intent  aforesaid,  no  considerable 
provocation  appearing  therefor,"  It  was  sof- 
fldent  tA  sustain  a  conviction  of  the  lesser 
crime  of  assault  with  intent  to  do  bodily 
harm.  Tbe  trial  court,  however,  refused  to 
Instruct  the  Jury  that  they  could  find  tbe 
defoidant  gnllty  of  such  lesser  crime,  and 
tbla  conrt,  speaking  through  Dunbar,  J.> 
held  Bucb  refusal  to  be  prejudicial  error, 
saying:  "The  refusal  of  the  court  to  give 
tbla  instmction  is  alleged  here  as  error.  We 
think  It  was  error,  and  prejudicial  to  the  de- 
fendant. It  is  true  that  in  State  v.  Ackles, 
8  Wash.  462,  36  Pac.  697,  we  held  that  under 
the  information  in  that  case  It  was  not  com- 
petent for  the  Jury  to  retnm  a  verdict  of 
guilty  of  assault  with  a  deadly  weapon  with 
Intent  to  do  bodily  harm,  but  for  tbe  reason 
that  tbe  lesser  crime  was  not  described  in 
tbe  Information;  there  being  no  allegation 
that  the  assault  was  without  considerable 
provocation,  or  that  it  was  the  Impulse  of  a 
willful,  abandoned,  or  malignant  heart. 
•  •  •  Under  our  statute  (Balllnger's  Ann. 
Codes  &  St  g  70S8)  an  assault  with  a  deadly 
weapon,  with  Intent  to  inflict  upon  tbe  per- 
son of  another  a  bodily  injury,  Is  made  a 
felony  only  upon  tbe  express  condition  that 
the  assault  Is  without  considerable  provo- 
cation, or  where  tbe  circumstances  of  the  as- 
sault show  a  willful,  malignant,  and  aban- 
doned heart;  and,  when  an  act  Is  punishable 
In  a  particular  manner  nnder  certain  con- 
ditions, these  conditions  must  be  set  forth 
so  as  to  show  that  the  act  Is  punishable. 
But  tbe  Information  In  this  case  meets  all 
the  objections  urged  by  tbe  court  In  tbe  case 
cited.  It  is  alleged  that  the  assault  was 
made  In  the  manner  and  form  stated,  no 
considerable  provocation  appearing  therefor, 
and  as  the  statute  Is  In  the  alternative,  so 
far  as  tbe  conditions  mentioned  (viz.,  no  con- 
siderable provocation  appearing,  or  that  It 
was  tbe  impulse  of  a  willful,  abandoned,  and 
malignant  heart)  are  concerned,  the  state- 
ment of  the  existence  of  either  was  suffi- 
cient." By  these  decisions  tbe  law  of  this 
state  Is  well  settied  to  tbe  effect  that,  where 
an  Information  charging  a  defendant  with 
mnking  an  assault  with  a  deadly  weapon 
with  Intent  to  commit  tbe  crime  of  murder 
is  not  so  drawn  aa  to  indnde  tbe  lesser 
crime  of  assault  with  Intent  to  do  bodily 
harm,  a  conviction  of  the  latter  crime  can- 
not be  permitted ;  but,  where  it  Is  ao  drawn, 


It  would  be  error  for  the  trial  court  to  re- 
fuse to  Instruct  the  Jury  that  tbe  defendant 
mlgbt  be  convicted  of  such  lesser  crime. 
The  information  in  State  v.  Dolan,  supra, 
which  we  find  in  the  record,  was  not  so 
drawn  as  to  autborlze  a  conviction  of  tbe 
lesser  crime  of  assault  with  Intent  to  do  bod- 
ily barm,  but  corresponds  to  the  Information 
In  State  v.  Ackles,  supra.  It  therefore  fol- 
lowed that  tbe  only  crime  as  to  which  the 
court  was  authorized  to  instruct  tbe  Jury 
was  the  one  therein  charged,  to  wit,  assault 
with  intent  to  commit  murder. 

In  this  case  the  information,  omitting 
formal  parts,  is  in  the  following  language: 
"Matteo  Romano  Is  hereby  accused  by  W.  T. 
Scott,  the  prosecuting  attorney  In  and  for  tbe 
county  of  King,  state  of  Washington,  In  tbe 
name  of  and  by  the  authority  of  said  state 
of  Washington,  and  on  oath  by  this  informa- 
tion, of  the  crime  of  assault  with  intent  to 
commit  the  crime  of  murder,  committed  aa 
follows,  to  wit:  He,  the  said  Matteo  Ro- 
mano, in  the  county  of  King,  state  of  Wash- 
ington, on  tbe  19th  day  of  March,  1904,  will- 
fully, unlawfully,  feloniously,  purposely,  ma 
lidously,  and  with  Intent  to  kill  and  murder 
one  Sebastian  Ucci,  an  assault  did  make  In 
and  upon  the  person  of  the  said  Sebastian 
Ucd  with  a  deadly  weapon,  to  wit,  a  ra- 
zor, then  and  there  had  and  held  in  the 
hands  of  the  said  Matteo  Romano,  wltfa 
which  he  then  and  there  willfully,  unlawfully, 
feloniously,  purposely,  and  maliciously  struck 
at,  cut,  and  wounded  the  person  of  the  said 
Sebastian  Ucd,  with  the  Intent  aforesaid. 
no  considerable  provocation  appearing  there- 
for." It  will  be  seen  that  this  Information 
is  almost  Identical  with  that  in  the  case  of 
State  V.  Toung,  supra,  hence  It  here  became 
the  duty  of  the  trial  court  to  charge  the  Jury, 
not  only  as  to  all  necessary  facts  which  must 
be  proven  to  autborlze  a  conviction  of  the 
crime  of  assault  with  Intent  to  commit  mur- 
der, bnt  also  as  to  all  facts  necessary  to  be 
proven  to  warrant  a  conviction  of  tbe  crime 
of  assault  with  Intent  to  do  great  bodily 
harm.  The  trial  court  first  charged  the  Jury 
as  follows:  "Under  this  Information  it  Is 
possible,  should  the  evidence  under  my  in- 
structions Justify  it,  that  tbe  defendant  be 
convicted  of  any  of  three  separate  offenses. 
They  are :  (1)  Assault  with  a  deadly  weapon 
with  Intent  to  commit  tbe  crime  of  murder. 
(2)  Assault  with  a  deadly  weapon  with  in- 
tent to  do  bodily  harm.  (8)  Assault  and  bat- 
tery." After  giving  tbla  charge,  tbe  court 
proceeded  to  define  the  different  grades  of 
crime  above  mentioned,  and  also  to  state  tbe 
facts  necessary  to  be  proven  to  authorize  a 
conviction  In  each  Instance.  Thereafter  the 
following  instructions,  which  we  will  number 
tor  the  convenience  of  reference,  were  given ; 
"(1)  Tbe  defendant  In  tliis  case  being  charged 
with  cutting  and  wounding  one  Sebastian 
Ucd  with  Intent  to  kill  and  murder  tbe  said 
Sebastian  Ucd,  before  tbe  defendant  can  be 
convicted  as  cbarged  In  tbe  information,  It  is 
Digitized  by  VjOOQ  IC 


83  PACIFIC  BEPOKXEU. 


(Waah. 


necessary  that  you  be  satisfied  by  the  evidence 
beyond  a  reasonable  doubt,  not  only  that  tbe 
defendant  did  cut  and  wound  said  Sebastian 
TJccl,  but  that  In  so  doing  be  intended  to  kill 
and  murder  said  Uccl.  Tbis  Inteut  Is  as  es- 
sential an  element  of  tbe  crime  as  is  tbe  act 
Itself,  and  must  be  found  by  tbe  Jury  as  a 
matter  of  fact  before  a  conviction  can  be  bad 
of  the  crime  charged  in  the  information.  (2) 
If  you  find  from  the  evidence  that  the  defend- 
ant cut  and  wounded  said  Sebastian  Uccl, 
and  Intended  to  cut  and  wound  him,  but  are 
not  satisfied  that  in  so  doing  he  intended  to 
kill  tbe  said  Uccl,  you  cannot  find  the  defend- 
ant guilty  as  charged  in  tbe  information.  An 
intent  to  wound  is  not  sufficient.  (3)  I 
charge  you  that,  in  order  to  prove  the  crime 
of  assault  with  Intent  to  commit  the  crime 
of  murder  in  this  case.  It  is  necessary  for  tbe 
state  to  prove  beyond  a  reasonable  doubt 
that  the  defendant,  at  tbe  time  and  place, 
and  In  tbe  manner  and  form  charged  in  tbe 
information,  cut  Sebastian  Uccl  with  a  razor 
or  other  sharp  instrument  purposely  and  ma- 
liciously, intending  to  take  his  life ;  and  that, 
in  order  to  prove  the  crime  of  assault  with  a 
deadly  weapon  with  Intent  to  inflict  bodily 
injury  In  this  case,  it  is  necessary  for  the 
state  to  prove  beyond  a  reasonable  doubt  that 
at  the  time  and  place  mentioned  in  the  In- 
formation tbe  defendant  purposely  and  un- 
lawfully cut  Sebastian  Uoci  with  a  knife  or 
other  sharp  Instrument,  without  any  consider- 
able provocation,  with  the  intention  of  in- 
flicting great  bodily  injury  upon  the  person  of 
said  Sebastian  Uccl.  But  I  charge  you  that 
such  Intent  need  not  t>e  proved  by  direct  and 
positive  testimony,  but  may  be  inferred  by 
tbe  jury  from  the  facts  and  circumstances 
presented  as  evidence  in  this  case,  pro- 
vided they  are  sufficient  to  satisfy  yon  be- 
yond a  reasonable  doubt  of  the  existence  of 
such  Intent;  afid  I  farther  charge  you  that 
every  sane  person  is  presumed  to  intend  the 
natural  and  ordinary  consequences  of  his 
voluntary  act"  In  tbe  above  quotation  we 
have  italicized  the  language  to  which  the 
appellant  has  taken  exception,  and  upon  which 
he  assigns  his  first  error. 

It  is  contended  by  respondent  that  the  ex- 
ceptions taken  by  appellant  are  not  sufficient 
to  justify  any  consideration  of  said  assign- 
ment by  tbis  court.  We  have  some  doubt  as 
to  their  sufficiency,  but  will  nevertheless  con- 
sider the  assignment  on  its  merits.  If  the 
only  crime  of  which  tbe  appellant  could  be 
convicted,  under  tbe  Information  herein,  waa 
that  of  assault  with  Intent  to  murder,  the  lan- 
guage objected  to  would  have  no  place  In  the 
Instruction,  and  under  tbe  authority  of  State 
y.  Dolan,  supra,  might  possibly  be  prejudicial 
error.  It  is  conceded  by  the  appellant  that 
this  language  or  instruction  on  the  question 
of  Intent  is  not  erroneous  or  prejudicial  when 
applied  to  the  crime  of  assault  with  Intent 
to  do  great  bodily  harm,  but  as  to  that  crime 
states  the  law.  Our  view  of  the  entire  body 
of  tha  instructions  Is  that  upon  tbe  dlffer^it 


degrees  of  crime  Involved  In  the  Information 
the  several  Instructions  given  were  proper. 
It  will  be  noticed  that  instructions  1  and  2 
above  quoted  are  almost  identical  with  the 
first  and  third  Instructions  which  were  asked 
of,  and  refused  by,  the  trial  court  in  State  r. 
Dolan,  supra,  shown  at  pages  510,  511,  of  the 
opinion,  and  which  were  approved  by  this 
court  as  proper  under  an  information  char- 
ging only  tbe  crime  of  assault  with  intent 
to  commit  murder.  These  instrnctlous  were 
given  by  tbe  trial  court  at  the  request  of  ap- 
pellant, and  correctly  stated  the  law  of  In- 
tent as  applied  to  the  crime  of  assault  with 
Intent  to  murder.  In  addition  to  giving  this 
charge,  it  also  became  the  duty  of  the  trial 
court  to  instruct  the  jury,  under  the  Informa- 
tion here,  on  tbe  law  of  Inteut  as  applied  to 
the  crime  of  assault  with  Intent  to  do  bodily 
harm,  and  our  understanding  of  tbe  language 
excepted  to  by  the  appellant  is  that  it  refers 
to  the  latter  crime  only.  Appellant,  however, 
contends  that  because  the  court  gave  the  in- 
structions 1  and  2,  as  requested  by  him,  and 
also  gave  that  to  which  be  has  excepted,  the 
entire  body  of  Instructions  as  given  became 
inconsistent  and  necessarily  tended  to  mis- 
lead and  confuse  the  jury.  We  cannot  agree 
with  this  contention,  as  to  do  so  would  l>e  to 
bold  that  under  an  information  such  as  the 
one  at  bar  the  trial  court  could  Instruct  only 
on  the  question  of  intent  as  applied  to  the 
charge  of  assault  with  Intent  to  murder. 
But,  if  this  was  done,  and  no  proper  in- 
struction was  given  on  the  lesser  crime,  the 
action  of  tbe  court  would  be  error  under  tbe 
authority  of  the  State  v.  Young,  supra.  Con- 
sidering all  the  instructions  in  tbe  light  of 
the  Information  upon  which  the  aptwilant 
was  prosecuted,  we  are  unable  to  find  any 
prejudicial  error. 

By  his  second  assignment  of  error  the  ap- 
pellant in  substance  contends  that,  as  be  was 
not  charged  with  shooting  the  prosecuting 
witness,  the  court  erred  in  admitting  in  evi- 
dence the  shotgun  which  was  found  in  his 
room  two  days  after  his  arrest  In  view  of 
statements  made  by  appellant  to  the  various 
witnesses,  as  above  narrated,  and  the  evi- 
dence of  the  physician  who  attended  the 
prosecuting  witness,  showing  and  identifying 
the  shot  and  other  articles  taken  from  the 
wound,  and  as  the  prosecuting  witness  was 
actually  shot  by  tbe  person  who  cut  his 
throat,  we  think  this  evidence  was  proper. 

Tbe  last  contention  made  by  appellant  is 
that  the  court  committed  prejudicial  error  in 
refusing  to  set  aside  the  verdict  for  insuffi- 
ciency of  evidence  to  identify  appellant  as  tbe 
person  who  committed  the  crime.  An  exam- 
ination of  the  statement  or  facts  shows  this 
assignment  to  be  absolutely  without  merit 
Tbe  verdict  is  sustained  by  the  evidence. 

The  judgment  is  affirmed. 

MOUNT,  C.  X,  and  DUNBAR,  FULLEB- 
TON,  and  HADLET,  JJ.,  concur.  t 
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RUDKIN,  J.  (concnrrlng).  By  the  same  In- 
formation the  appellant  was  charged  with 
the  commission  of  two  felonies:  First,  an 
assanlt  with  Intent  to  murder;  and,  second, 
an  assault  with  a  deadly  weapon  with  Intent 
to  Inflict  a  bodily  Injury,  where  no  consider- 
able provocation  appeared.  The  court  char- 
tred  the  jury  in  general  terms  that  the  intent 
Tss  an  essential  element  of  the  crime  char- 
ged, and  must  be  proved  as  a  fact,  that  it 
mig^t  be  proved  by  circumstantial,  as  well 
as  by  direct  evidence,  and  that  every  »ane 
person  i»  pretumed  to  intend  the  natural 
and  ordinary  consequences  of  hii  voluntary 
act.  The  majority  holds  that  the  italicized 
portion  of  the  charge  referred  only  to  the 
charge  of  an  assault  with  Intent  to  Inflict 
a  bodily  Injury,  and  that  the  charge  is  cor- 
rect as  applied  to  that  crime;  thus  distin- 
guishing this  case  from  the  case  of  State  v. 
Dolan,  dted  in  the  majority  opinion.  I  con- 
fess I  am  at  a  loss  to  know  how  the  jury 
could  understand  that  the  above  general  state- 
ment of  an  abstract  proposition  of  law  ap- 
plied to  the  question  of  Intent  involved  in 
the  commission  of  one  felony,  but  not  in  the 
other.  I  am  at  a  still  greater  loss  to  know 
why  the  charge  is  correct  as  applied  to  one 
felony,  but  not  as  to  the  other.  If  a  sane 
man  does  not  Intend  the  natural  and  probable 
consequences  of  his  voluntary  act,  when 
charged  with  an  assault  with  Intent  to  mur- 
der, because  murder  does  not  ensue,  It  would 
seem  Inevitably  to  follow  that  a  person  charg- 
ed with  an  assault  with  Intent  to  Inflict  a 
bodily  Injury  does  not  intend  the  natural  and 
probable  consequences  of  his  voluntary  act, 
unless  bodily  injury  ensues,  and  It  would  be 
manifest  error  for  the  court  to  assume  in  Its 
charge  to  the  Jury  that  bodily  Injury  did.  In 
fact,  ensue.  I  concur  in  the  judgment  of 
afilrmance  because  I  think  the  portion  of  the 
charge  excepted  to  is  a  correct  statement  of 
a  familiar  proposition  of  law,  and  Is  appli- 
cable In  every  case  where  the  qtiestlon  of  In- 
tent is  involved.  In  charging  the  Jury  In 
Commonwealth  t.  Webster,  5  Cusb.  20.5,  52 
Am.  Dec.  711,  Shaw,  C.  J.,  said:  "This  rule 
Is  founded  on  the  plain  and  obvious  principle 
that  a  person  must  be  presumed  to  intend 
to  do  that  which  he  voluntarily  and  willfully 
does  in  fact  do,  and  that  he  must  Intend  all 
the  natural,  probable,  and  usual  consequences 
of  his  own  acts."  The  Supreme  Court  of  the 
United  States,  in  commenting  on  an  Instruc- 
tion in  Allen  v.  United  States,  104  U.  S.  492, 
17  Sup.  Ct  154,  41  li.  Ed.  528,  says:  "This 
Is  nothing  more  than  a  statement  of  the 
familiar  proposition  that  every  man  is  pre- 
sumed to  Intend  the  natural  and  probable 
consequences  of  his  own  act  1  Greenleaf 
on  Evidence,  !  18 ;  Begina  v.  Jones,  9  C.  &  P. 


25;  Reglna  v.  Hill,  8  C.  &  P.  274:  Reglna  v. 
Beard,  8  C.  *  P.  143;  People  v.  Herrlck,  13 
Wend.  87,  91."  Greenleaf  says,  in  the  sec- 
tion cited:  "Thus,  also,  a  sane  man  Is  con- 
clusively presumed  to  contemplate  the  natural 
and  probable  consequences  of  his  own  act; 
and  therefore  the  Intent  to  murder  is  con- 
clusively inferred  from  the  deliberate  use  of 
a  deadly  weapon." 

Why  should  the  application  of  this  familiar 
principle  depend  on  something  that  transpires 
long  after  the  commission  of  the  crime?  I 
cast  two  men  overboard  in  midocean.  The 
one  succumbs;  the  other  is  rescued.  I  am 
prosecuted  for  the  murder  of  the  one,  and  in- 
tend the  natural  consequences  of  my  act;  but 
in  the  prosecution  for  an  assault  with  intent 
to  murder  the  other  I  do  not  Intend  the 
natural  and  probable  consequences  of  my  act, 
because,  forsooth,  be  was  rescued  through 
no  agency  of  mine.  I  shoot  recklessly  Into 
a  crowd,  and,  by  the  same  act.  Mil  one  person 
and  dangerously  wound  another.  I  Intend 
the  natural  consequences  of  my  act  as  to 
the  one,  but  not  as  to  the  other.  L«t  us 
suppose  in  this  case  that  the  majority  found 
that  the  court  below  did.  In  fact,  charge  the 
jury  that  the  appellant  Intended  the  natural 
and  probable  consequences  of  his  act  on  the 
charge  of  an  assault  with  intent  to  murder, 
and  reversed  the  judgment  for  that  error; 
and  let  us  further  suppose  that  the  prosecut- 
ing witness  has  died  in  the  meantime  from 
the  effect  of  his  wounds,  and  that  the  charge 
against  the  appellant  Is  changed  from  assault 
with  intent  to  murder  to  a  charge  of  murder. 
On  the  trial  of  the  latter  charge  the  court 
Instructs  the  Jury  that  a  sane  man  Intends  the 
natural  and  probable  consequences  of  his 
voluntary  act,  and  this  court  affirms  the 
Judgment.  It  Is  thus  established  by  two  sol- 
emn Judgments  of  this  court  that  a  man  In- 
tends the  natural  and  probable  consequences 
of  a  certain  act,  and  that  he  does  not  Intend 
the  natural  and  probable  consequences  of  the 
same  act,  and  in  the  opinion  of  the  majority 
both  judgments  are  founded  on  correct  legal 
principles.  In  fact,  the  judgment  In  this  case 
Is  affirmed  solely  because  the  majority  con- 
cludes that  the  court  below  in  one  breath 
told  the  jury  that  the  appellant  was  presumed 
to  Intend  the  natural  and  probable  conse- 
quences of  certain  acts,  and  In  the  next 
breath  told  them  exactly  the  contrary.  I  do 
not  care  to  Indulge  In  any  such  refinements, 
but  vote  for  affirmance  on  the  broad  ground 
tliat  the  Instruction  excepted  to  embodies  a 
correct  statement  of  the  law  as  to  any  or 
all  of  the  crimes  charged. 

ROOT,  J.,  concnra. 
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(41  Wash.  T7) 

GRITMAN  V.  UNITED  STATES  riDELITI 

&  GUARANTY  CO.  et  al. 
(Supreme  Court  of  Washington.    Dec.  20,  1905.) 

1.  PlEADINO  —  AmXNDUENT    to    CONFOBJt    TO 

Pboofs. 

Where  an  architects'  certificate  was  intro- 
duced in  evidence  on  the  first  trial  of  an  action, 
and  on  rebuttal  defendant  aflSrmatively  proved 
the  giving  of  the  certificate  and  attempted  to 
stiow  that  it  was  given  without  suiBcient  in- 
vestigation, it  was  proper  for  the  court,  on  a 
second  trial  on  which  the  certificate  was  intro- 
dnced,  to  permit  the  complaint  to  be  amended 
to  conform  to  the  proof  by  alleging  that  the 
architects  had  audited  and  certified  the  claims 
made  as  required  by  the  contract,  so  as  to  au- 
thorize proof  of  such  certificates. 

2.  Pbincipal    as    StrBBTT  —  Bxeo'dtiom    of 
Bond — Waives  or  Objections. 

Where  a  contractor's  surety  delivered  tbe 
bond  to  him  for  the  purpose  of  closing  a  build- 
ing contract  with  plaintiff,  the  surety  thereby 
constituted  the  contractor  its  agent,  and  in  the 
al>8ence  of  anything  on  the  face  of  the  bond 
tending  to  put  plaintiff  on  Inquiry  the  surety 
was  bound. 
8.  Judgments— GoixATEBAL  Attack. 

Mectianics'  lien  judgments  are  not  subject 
to  collateral  attack  in  an  action  on  a  building 
contractor's  bond  in  which  they  were  proved  as 
a  part  of  the  damages. 

Appeal  from  Superior  Court,  Adams  Coun- 
ty; Henry  L.  Eemian,  Judge. 

Action  by  H.  B.  Grltman  against  the  United 
States  Fidelity  &  Guaranty  Company  and 
another.  From  a  Judgment  for  piaintlfT,  de- 
fendant guaranty  company  appeals.  Af- 
firmed. 

Merrltt  ft  Merrltt  and  Crow  ft  Williams,  for 
appellant  O.  R.  Holcomb  and  Post,  Avery  ft 
Hlgglns,  for  respondent 

DUNBAR,  J.  This  Is  an  action  by  respond- 
ent who  was  the  owner,  against  the  con- 
tractor and  appellant  sm-ety  on  the  con- 
tractor's bond,  for  damage  on  account  of  the 
default  of  the  contractor.  The  complaint  al- 
leged, the  execution  of  the  contract ;  that  the 
contractor  had  entered  upon  the  performance 
of  the  contract  and  had,  during  the  contin- 
uance thereof,  abandoned  the  work;  that  be 
had  paid  divers  sums  upon  the  estimate  of 
the  architects,  and  was  compelled  to  pay  cer- 
tain Judgments  upon  materialmen's  and  labor- 
ers' liens,  and  certain  other  amounts  to  com- 
plete the  building ;  that  the  contractor  was  to 
pay  $10  per  day  for  the  time  after  the  1st  day 
of  August;  that  the  building  was  not  com- 
pleted for  36  days  thereafter,  and  that  al- 
together he  was  damaged  in  the  total  sum  of 
$2,787.44.  It  was  not  alleged  in  the  com- 
plaint that  the  accounts  for  expenses  incurred 
by  the  owner  were  audited  and  certified  by 
the  architects,  as  provided  by  article  5  of  the 
contract  Appellant  demurred  to  the  com- 
plaint on  general  grounds.  The  demurrer 
was  overruled,  issues  were  joined,  and  an 
aflBrmatlve  defense  set  up  that  the  contract 
under  which  the  building  was  erected  was 
not  the  contract  under  which  the  bond  was 
given;   that  the  Judgment*   upon  the  me- 


chanics' liens  were  erroneous  and  void,  etc. 
The  respondent  replied,  denying  the  affirma- 
tive answer.  The  case  was  tried  in  October 
by  a  Jury,  resulting  In  a  verdict  for  respond- 
ent The  verdict  was  afterwards  set  aside 
and  a  new  trial  granted.  The  second  trial 
was  by  the  court  During  the  first  trial  the 
respondent  offered  in  evidence  a  oertlfloate 
of  the  architects  by  which  the  correctness  of 
the  expenses  was  certified.  To  this  offer  ap- 
pellant objected,  on  the  ground  that  it  was 
Irrelevant  incompetent  and  immaterial,  and 
there  were  no  allegations  in  the  complaint  to 
Justify  It  The  certificate  was  admitted  In 
part  and  excluded  in  part ;  the  part  excluded 
being  held  to  be  improperly  in  the  certificate. 
After  the  new  trial  was  granted,  the  appel- 
lant applied  for,  and  was  granted,  leave  to 
file  an  amended  answer.  Respondent  asked, 
and  was  granted,  leave  to  amend  bis  com- 
plaint In  certain  immaterial  particulars,  but  no 
effort  was  made  to  amend  by  alleging  that  the 
architects  bad  audited  and  certified  as  re- 
quired by  the  contract  When  the  case  came 
on  for  trial  the  second  time,  on  the  18th  day 
of  February,  1904,  It  was  stipulated  that  the 
testimony  taken  at  the  former  trial  should 
be  extended  and  transcribed,  and  the  parties 
should  offer  any  additional  testimony  they 
desired  and  interpose  additional  objections, 
and  the  court  should  consider  all  testimony 
taken  and  objections  made  at  both  trials. 
Again  respondent  offered  the  certificate  of  the 
architects  upon  the  expenses  Incurred  after 
the  default  of  the  contractor.  Objection  was 
again  made,  upon  the  same  ground  as  In  the 
former  trial,  and  upon  the  additional  ground 
that  It  was  not  In  the  maimer  and  form  con- 
templated In  the  contract  In  April  the  cas« 
came  on  for  argument  upon  the  objections  to 
testimony  and  upon  the  merits.  On  the  2Sth 
day  of  October  the  court  signed  an  order  per- 
mitting respondent  to  amend  his  complaint 
and,  at  the  same  session,  signed  the  findings 
of  fact  conclusions  of  law,  and  Judgment  upon 
the  amended  complaint  to  all  of  which  ap- 
pellant objected,  and  it  was  allowed  an  ex- 
ception. On  October  29tb,  the  order  granting 
leave  to  amend,  the  amended  complaint  the 
findings,  conclusions,  and  Judgment  were  filed 
with  the  clerk. 

The  appellant's  contention  Is  that  the  court 
erred  In  allowing  the  amendment  to  the  com- 
plaint in  relation  to  the  architects'  certificate 
at  the  time  it  was  made.  Conceding  without 
deciding  that  the  complaint  was  not  broad 
enough  to  admit  the  certificate  of  the  archi- 
tects, the  trial  court  did  not  commit  error  In 
granting  the  motion  to  make  the  pleadings 
conform  to  the  evidence,  and,  If  It  had  not 
done  so,  this  court  under  the  liberal  provi- 
sions of  the  statutes  and  its  own  uniform  de- 
cisions, would  consider  the  pleadings  amend- 
ed to  conform  to  the  facts  proven  and  necessa- 
ry to  be  proven,  when  such  amendment  would 
be  In  furtherance  of  Justice,  and  when  neither 
party  would  be  in  any  wise  misled  or  preju- 
diced thereby.  A  very  earnest  appeal  has 
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b«en  made  by  appellant,  by  both  brief  and 
oral  argnznent,  on  that  question,  and  It  i8  in- 
sisted that  Injustice  has  been  done  it  by  al- 
lowing this  amendment  Counsel  differ  wide- 
ly as  to  what  actually  occurred  during  the 
trial  of  the  case,  tending  to  show  whether  or 
not  objection  was  made  to  the  introduction  of 
the  evidence  of  the  architects'  certificate  for 
the  special  reason  that  it  was  not  pleaded. 
An  examination  of  the  record  shows  that 
there  Is  room  for  contention  on  this  proposi- 
tion. However,  the  more  material  question 
Is,  has  the  appellant  been  in  any  way  sur- 
prised or  misled  by  the  action  of  the  court  In 
allowing  the  amendment?  Upon  this  ques- 
tion, the  following  excerpt  from  the  language 
of  the  court  In  passing  upon  the  motion  to 
amend  has  great  weight  The  court  in  mak- 
ing its  ruling  on  the  motion  to  amend,  among 
other  things,  said:  "After  the  certificate  was 
received  in  evidence  by  the  court  counsel  for 
defendant  offered  evidence  tending  to  Impeach 
said  certificate,  all  of  which  was  admitted, 
considered,  and  received  by  the  court;  that 
the  court  is  of  the  opinion  that  the  allega- 
tions of  the  complaint  were  broad  enough  to 
entitle  the  plaintiff  to  Introduce  in  evidence 
said  certificate,  and  inasmuch  as  defendants 
were  permitted  to  Introduce  evidence  for  the 
purpose  of  impeaching  or  destroying  the  force 
and  effect  of  said  certificate  the  same  as 
if  an  issue  bad  been  made  thereon  by  the 
answer  as  well  as  by  the  complaint,  and 
as  the  point  of  Inaufflcleiioy  of  the  com- 
plaint In  this  respect  with  other  objec- 
tions was  not  argued  before  the  court  until 
several  weeks  after  both  parties  had  Intro- 
duced their  evidence  and  rested,  and  agreed 
that  the  case  should  be  argued  after  the  evi- 
dence had  been  transcribed  by  the  stenogra- 
pher, and  the  point  as  to  the  sufliclency  of  the 
complaint  is  purely  technical,  aud  no  lnii)rop- 
er  advantage  could  be  obtained  by  the  plain- 
tiff, and  no  harm  done  to  defendant  by  con- 
sidering the  complaint  as  amended  to  accord 
with  the  proofs.  Now,  therefore.  It  is  ordered 
upon  motion  of  plaintiff,  that  said  complaint 
be  treated  as  amended  with  the  proofs  in  the 
above  respect,  and,  further,  that  the  plaintiff 
may.  If  be  desires,  file  amended  complaint  as 
of  the  time  of  the  second  trial  of  this  cause, 
to  wit,  February  19,  3904 ;  said  amended  com- 
plaint to  contain  an  allegation  as  to  the  exe- 
cution and  delivery  by  the  architects  of  said 
certificate  and  estimate,  auditing  said  account 
above  referred  to,  and  also  that  the  answer 
of  the  defendant  shall  likewise  be  deemed 
amended  to  accord  with  the  proofs,  so  that  all 
testimony  and  evidence  introduced  by  defend- 
ant tending  to  Impeach  or  destroy  the  effect 
of  said  certificate  shall  be  considered  properly 
in  evidence  and  within  the  issues  in  said 
cause. 

Not  only  was  this  certificate  introduced 
In  evidence  on  the  first  trial,  so  that  the  ap- 
pellant cannot  plead  surprise  or  want  of 
opportunity  to  prepare  controverting  testi- 


mony, but,  upon  rebuttal,  the  appellant  af- 
firmatively proved  the  giving  of  the  certifi- 
cate, and  attempted  to  show  that  it  was  given 
without  sutflclent  investigation.  This  would 
probably  not  estop  the  api)ellant  from  urging 
the  inaduilssibility  of  the  testimony  offered 
by  the  respondent  but  it  goes  to  show  lack 
of  surprise  or  Injury  by  reason  of  the  order 
«f  the  court  allowing  the  amendment  to  the 
complaint.  The  whole  record  brings  the  case 
squarely  within  the  rule  announced  by  this 
court  in  Green  v.  Tldball,  26  Wash.  338,  67 
Pac.  84,  55  L.  R.  A.  879,  where  we  said: 
"The  statute  directs  us  to  disregard  any  er- 
ror or  defect  which  does  not  affect  a  sub- 
stantial right  of  the  adverse  party  (Bal- 
llnger's  Ann.  Codes  &  St.  section  49G7),  and 
to  determine  all  causes  upon  the  merits 
thereof,  disregarding  all  technicalities,  and  to 
consider  all  amendments  which  could  have 
been  made  as  made  (section  6535).  When, 
therefore,  a  cause  has  been  tried  upon  Its 
merits,  as  if  upon  pleadings  sufficient  in 
form  and  substance.  In  which  the  complain- 
ing party  has  not  been  misled,  and  has  had 
full  opportunity  to  present  his  case,  some 
substantial  wrong,  some  failure  upon  the 
part  of  his  adversary  to  aver  or  prove  a 
material  matter  necessary  on  his  part  to  be 
averred  and  proven  in  order  to  entitle  him 
to  recover,  must  be  shown,  before  this  court 
is  warranted  in  reversing  and  remanding 
a  cause  for  a  new  trial.  A  mere  defect  In 
pleading  is  not  a  cause.  It  must  not  only 
be  defective,  but  must  have  operated  to  the 
substantia]  Injury  of  the  complainant,  be- 
fore that  result  can  follow."  The  same 
reasoning  would  prevent  this  court  from  dis- 
missing the  case  after  trial,  even  though  the 
demurrer  should  have  been  sustained  in  the 
first  instance.  See,  also,  Klnkead  v.  Holmes 
&  Bull  Furniture  Co.,  24  Wash.  216,  64  Pac. 
157. 

The  next  contention,  that  the  contract  sued 
on  was  not  the  contract  upon  wblcb  the  bond 
was  given,  cannot  be  sustained.  It  Is  not 
material  that  the  architect  happened  to  be 
the  scrivener  who  drew  the  contract.  He 
Jiad  no  authority  or  power  whatever  over 
the  contract  or  over  the  parties  to  the  con- 
tract, and  was  In  no  particular,  as  shown 
by  the  record,  representing  the  respondent. 
The  appellant,  the  bond  company,  delivered 
the  bond  to  Covert,  the  contractor,  for  the 
purpose  of  closing  the  transaction  with  the 
respondent,  and  thereby  constituted  him  Its 
agent;  and  if  there  was  nothing  on  the  face 
of  the  bond  which  would  tend  to  put  re- 
spondent on  inquiry,  the  appellant  Is  bound. 
King  County  r.  Ferry,  5  Wash.  536,  38  Pac. 
5.38,  19  L.  R.  A.  500,  34  Am.  St.  Rep.  880; 
Eureka  Sandstone  Co.  v.  I^ong,  11  Wash. 
161,  39  Pac.  446;  Rlsse  y,  Planlng-Mlll  Co. 
(Kan.  Sup.)  40  Pac.  904;  Sweeney  v.  JEtna 
Indemnity  Co.,  34  Wash.  126,  74  Pac.  1057. 
We  are  satisfied  that  the  Hen  Judgments, 
even  as  against  direct  attack,  were  properly 
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Incorporated  In  the  judgment;  bnt  racb  Jndg- 
menta  not  having  been  moved  against  direct- 
ly, bnt  being  assailed  in  a  collateral  proceed- 
ing, nothing  Is  sbovrn  which  affects  their 
validity. 

We  think  the  findings  of  the  conrt  were 
justified  by  the  testimony;  that  no  prejudicial 
error  of  law  was  committed,  and  that,  there- 
fore, the  Judgment  should  be  afilrmed;  and  it 
Is  80  ordered. 

MOUNT.  C.  J.,  and  HUDKIN,  PULLBB- 
TON,  HADLET,  JJ.,  concur.  ROOT,  J., 
concurs  in  the  result  CROW.  J.,  having 
been  of  counsel,  took  no  part. 


<41  Wasb.  m) 

TEATER  V.  KINO. 
(Supreme  Court  of  Washington.    Dec.  21, 1905.) 

1.  APPBAI,  — RBVEBSAI,  — INCOJCPBTEKT      EVI- 
DBNCE 

On  a  trial  de  novo  In  the  Supreme  Court  it 
will  not  reverse  for  erroneous  admission  of  evi- 
dence below,  where  there  is  competent  evidence 
to  sustain  the  Judgment. 

[Ed  Note. — For  cases  in  point,  see  voL  S, 
Cent.  Dig.  Appeal  aud  Error,  {  3648.] 

2.  liANDLoan  AND  Tkhant  —  Uklawfci.  Di- 
lAiNEB— Judgment. 

In  an  action  for  unlawful  detoiner,  where 
it  appeared  that  defenda/it's  lease  bad  expired, 
a  judgment  finding  that  defendant  at  the  com- 
mencement of  the  action  was  entitled  to  posses- 
sion, and  directing  that  plaintiff  take  nothing 
and  defendant  recover  his  costs  and  disburse- 
ments, was  proper. 

Appeal  from  Superior  Court,  King  County; 
George  E.  Morris,  Judge. 

Action  by  M.  M.  Tester  against  Terry 
King.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Shank  &  Smith,  for  appellant.  Allen,  AI- 
len  &  Stratton,  for  respondent 

HADLEY,  J.  This  is  an  action  for  im- 
lawful  detainer.  The  cause  was  once  before 
here  on  appeal.  Teater  v.  King,  35  Wasb. 
138,  76  Paa  688.  The  facts  are  stated  in 
that  opinion,  reference  to  which  is  hereby 
made  to  avoid  repetition.  The  case  went  to 
trial  the  first  time  before  a  Jury,  and  the 
plaintiff  moved  for  a  directed  verdict  and 
for  Judgment  In  his  favor,  which  motion 
was  granted  by  the  trial  court.  This  court 
reversed  that  ruling,  and  remanded  the  cause 
for  a  new  trial.  The  cause  was  tried  a  sec- 
ond time  before  the  court  without  a  Jury, 
and  findings  of  facts  and  conclusions  of  law 
were  entered.  Judgment  was  rendered  for 
the  defendant  and  the  plaintiff  has  appealed. 

The  first  assignment  of  error  Is  that  the 
trial  court  erred  In  finding  that  appellant  Is 
bound  by  the  lease  from  Mrs.  Dodds  to  Spores 
and  Gavin.    Upon  the  former  appeal  it  was 


held  that  the  evidence  bearing  npon  this  sub- 
ject sufflclently  sustained  the  answer  to  re- 
quire its  submission  to  the  Jory,  and  that  It 
was  error  to  hold  otherwise  as  a  matter  of 
law.  The  evidence  was  discussed  in  the 
former  opinion,  and  It  was  to  the  same  effect 
at  the  second  triaL  We  think  the  court's 
finding  upon  that  fact  at  tbe  second  trial  Is 
sustained  by  tbe  evidence  aad  should  not  be 
disturbed. 

The  second  assignment  is  that  It  was  error 
to  admit  evidence  and  make  findings  regard- 
ing the  ratification  of  the  Spores  and  Gavin 
lease  by  Carraher,  the  executor  of  the  estate 
owning  the  premises.  Tbe  competency  of 
this  evidence  was  recognized  In  the  former 
opinion,  and  the  finding  here  Is  amply  sup- 
ported by  the  evidence^  The  same  Is  also 
true  of  the  finding  that  respondent  had  the 
same  rights  that  Spores  and  Gavin  original- 
ly had. 

The  next  assignment  Is  that  the  court  erred 
In  considering  a  certain  conversation  between 
the  parties  when  rent  for  the  following  month 
was  paid.  Without  discussing  that  evidence. 
It  is  sufficient  to  say  that  even  if  It  were  in- 
competent, there  Is  sufficient  other  evidence 
to  sustain  tbe  Judgment  and  In  such  case, 
where  this  court  is  trying  tbe  case  de  novo. 
It  will  not  reverse  a  Judgment  merely  be- 
cause incompetent  evidence  may  appear  In 
the  record.  Only  the  competent  evidence 
will  be  considered,  and,  if  there  is  sufficient 
such  to  sustain  tbe  Judgment  It  will  not  be 
reversed.  Jefferson  County  v.  Trumbull,  34 
Wash.  276,  75  Pac.  876;  Hunt  v.  Phillips,  34 
Wash.  362,  75  Pac.  970;  Muir  ▼.  Westcott;  34 
Wash.  4C3,  75  Pac.  1107. 

The  last  contention  Is  that  the  court  erred 
In  entering  Judgment  for  the  respondent  At 
tbe  time  of  the  last  trial  the  lease  under 
which  respondent  held  had  expired,  and  It 
Is  argued  that  as  be  was  no  longer  entitled 
to  possession,  he  was  not  entitled  to  Judg- 
ment Tbe  Judgment  does  not  in  terms 
award  him  present  possession.  The  essen- 
tial part  of  It  Is  as  follows:  "It  Is  adjudged 
and  decreed  that  the  defendant  Terry  King, 
at  tbe  time  of  the  commencement  of  this  ac- 
tion, was  entitled  to  the  possession  of  the 
property  described  In  the  plalntlfTs  complaint 
herein,  •  •  •  and  It  Is  further  ordered 
and  adjudged  that  the  plaintiff  herein,  M. 
M.  Teater,  take  nothing  by  his  complaint, 
and  that  the  defendant  Terry  King  have  and 
recover  of  and  from  tbe  plaintiff  bis  costs 
and  disbursements  In  this  action  •  *  •." 
We  think  the  respondent  was  entitled  to  such 
a  Judgment  and  tbe  court  did  not  err. 

The  Judgment  is  affirmed. 

MOUNT,  Q  J.,  and  PULLERTON,  RUD- 
KIN,  CROW,  DUNBAR,  and  ROOT,  JJ.,  con- 
cur. 
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OUTATT  ▼.  KAUTZ  et  aL 
(Sapreme  Coait  of  Waahington.    Dec.  21, 1905.) 

1.  IRDIARB— LAHDB— PATBHTS— BSTATIS   CoH- 
VBTCD. 

A  patent  of  Indian  land,  reciting  that  It 
was  subject  to  treaty  atipulations  that  if  the 
patentee  or  hi*  family  ahould  neglect  to  till  the 
soil,  or  ahoald  rove  from  place  to  place,  the 
President  might  cancel  the  assignment,  even 
though  patent  had  issaed,  conveyed  a  base  or 
qualified  fee-simple  title,  subject  to  temporary 
restrictions  as  to  alienation  contained  therein, 
which  might  become  an  absolute  fee  simple  on 
the  removal  of  the  restrictions  by  act  of  Con- 
gress. 

2.  Sake— Desckkt  or  Land. 

Under  a  treaty  with  the  Puyallup  Indians 
relating  to  the  allotment  of  land  to  the  mem- 
bers of  the  tribe,  providing  that  the  President 
of  the  United  States  may  pre8cril>e  rules  and 
regulations  to  insure  to  the  family,  in  case  of 
the  death  of  the  head  thereof,  the  poesession  and 
enjoyment  of  the  land,  where  no  customs  of  the 
tribe  are  shown  as  to  descent,  and  the  Presi- 
dent has  made  no  rules  and  regulations,  where 
a  huslwnd  and  wife  were  the  only  members  of 
a  family,  the  land  descends,  on  bit  death,  to  her 
as  community  property. 

[Ed.  Note. — For  cases  in  point,  aea  ToL  27, 
Cent.  Dig.  Indians,  {  49.] 

&   Same. 

Under  Act  Cong.  Feb.  8,  1887,  e.  119,  24 
Stat.  388,  providing  for  the  allotment  of  Indian 
lands,  the  laws  of  descent  of  the  atata  appilied 
to  these  lands. 

(Ed.  Note. — For  cases  In  point,  aee  voL  27, 
Cent.  Dig.  Indians,  t  40.] 

4.  Same— Estates— Stattttobt  Provision. 

Under  Act  Cong.  Mardi  8,  1003,  c  1816, 
83  Stat.  063,  removing  th«  restrictions  on  the 
alienation  of  land  contained  in  a  treaty  with  the 
Puyallup  Indians,  the  base  or  qualified  fee  con- 
veyed to  an  Indian  in  pursuance  of  the  treaty 
ripened  into  a  fee  aimple. 

Appeal  from  Superior  Court,  Pierce  Comity; 
W.  H.  Snell,  Jndgie. 

Action  by  Annie  Ouyatt  against  Nngent 
Kantz  and  another.  From  a  Judgment  In 
favor  of  plaintiff,  defendants  appeal*  Af- 
firmed. 

F.  Campbell,  tor  appellants.    Geo.  T.  field, 

tor  respondent 

enow,  J.  Respondent,  Annie  Quyatt, 
brought  this  action  against  Nugent  Kautz 
and  August  Kautz,  appellants,  to  quiet  title 
to  160  acres  of  Puyallup  Indian  land  In 
Pierce  comity. 

Tbe  allegations  of  the  complaint  are  as 
follows: 

"(1)  That  on  the  2eth  day  of  December, 
1854,  a  treaty  was  concluded  between  the 
Pnyallnp  and  other  bands  of  Indians  on  the 
one  part,  and  the  United  States  on  the  other 
part,  and  was  thereafter  duly  ratified  and 
confirmed  by  the  President  and  Senate  of 
the  United  States. 

"(Zf  That,  by  the  terms  of  said  treaty, 
lands  were  reserved  for  the  members  of  said 
bands  of  Indians,  and  it  was  agreed  that 
tbe  same  were  to  be  assigned  and  patented 
to  said  members  In  severalty;  that  tbe  lands 


hereinafter  described  were  ■  portion  of  the 
lands  so  reserved  by  said  treaty. 

"(3)  That  on  and  prior  to  tbe  80th  day  of 
January,  1886,  Napoleon  Gordon  was  a  Puyal- 
lup Indian,  and  was  one  of  the  members  of 
the  Puyallup  tribe  of  Indians,  and  was  one 
of  the  members  of  said  tribe  entitled  to  an 
assignment  of  land  on  said  reservation  un- 
der tbe  provisions  of  said  treaty.  That  on 
and  prior  to  said  30th  day  of  January,  1886, 
said  Napoleon  Gordon  and  one  Sarah,  a 
Puyallup  Indian  woman,  were  husband  and 
wife,  and  they  had,  prior  to  said  date,  made 
a  location  on  the  land  hereinafter  described 
as  a  permanent  homeu 

"(4)  That  on  the  80th  day  of  January,  1886, 
under  the  provisions  of  said  treaty,  tbe  Unit' 
ed  States  executed  and  delivered  to  tbe  said 
Napoleon  Gordon  a  patent  for  said  land, 
which  said  patent  Is  In  the  words  and  figures 
following,  to  wit: 

"  The  United  States  of  America,  to  All  to 
Whom  These  Presents  shall  Come— Greeting: 
Whereas,  by  the  sixth  article  of  the  treaty 
concluded  on  the  twenty-sixth  day  of  De- 
cember, Anno  Domini  one  thousand  eight 
hundred  and  fifty-four,  between  Isaac  L  Ste- 
vens, governor  and  soperintendent  of  Indian 
Affairs  of  Washington  Territory,  on  the  part 
of  the  United  States,  and  the  chiefs,  head- 
men, and  delegates  of  the  Nisqually.  Puyal- 
lup, Steilacoom,  Squaksln,  S'Homamlsb,  Stech- 
chass,  T'Peeksln,  Squlatll  and  8a-beh-wamlsh, 
tribes  and  bands  of  Indians,  It  is  provided 
that  the  President,  at  his  discretion,  cause 
the  whole  or  any  portion  of  the  lands  here- 
by reserved,  or  of  such  other  land  as  may  be 
selected  In  lieu  thereof,  to  be  surveyed  into 
Iota,  and  assign  the  same  to  such  Individuals 
or  families  as  are  willing  to  avail  themselves 
of  the  privilege,  and  will  locate  on  the  same 
as  a  permanent  home,  on  the  same  terms 
and  subject  to  the  same  regulations  as  are 
provided  in  tbe  sixth  article  of  the  treaty 
with  the  Omahas,  so  far  as  the  same  may 
be  applicable;  and,  whereas,  there  has  been 
deposited  In  the  General  Land  Office  of  the 
United  States  an  order  bearing  date  January 
20,  1886,  from  the  Secretary  of  the  Interior, 
accompanied  by  a  return,  dated  October  30, 
1884,  from  tbe  Office  of  Indian  Affairs,  with 
a  list  approved  October  23,  1884,  by  the  Presi- 
dent of  the  United  States,  showing  tbe  names 
of  members  of  the  Puyallup  band  of  Indians 
who  have  made  selections  of  the  land  In  ac- 
cordance with  the  provisions  of  the  said 
treaties  In  which  lists  the  following  tracts 
of  land  have  been  designated  as  tbe  selec- 
tion of  Napoleon  Gordon,  the  head  of  a 
family  consisting  of  himself  and  Sarah,  viz.: 
[Here  follows  a  description  of  tbe  land.] 
Now,  know  ye,  that  the  United  States  of 
America,  In  consideration  of  the  premises 
and  In  accordance  with  the  directions  of  tbe 
President  of  the  United  States  under  the 
aforesaid  sixth  article  of  the  treaty  of  the 
sixteenth  day  of  March,  Anno  Domini  one 
thousand  eight  hundred  and  fifty-four,  wltb 
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the  Oinaha  Indians,  has  given  ahd  granted, 
and  by  tbese  presents  does  give  and  grant, 
unto  the  said  Napoleon  Gordon,  as  tbe  bead 
of  a  family  as  aforesaid,  and  to  bis  heirs, 
the  tracts  of  land  above  described,  but  with 
the  stipulation  contained  in  the  said  sixth 
article  of  the  treaty  with  tbe  Omaha  Indians, 
that  the  said  tracts  shall  not  be  aliened  or 
leased  for  a  longer  term  than  two  years,  and 
shall  be  exempt  from  levy,  sale,  or  forfeiture, 
which  conditions  shall  continue  In  force  un- 
til a  state  Constitution  embracing  such  lands 
within  its  boundaries  shall  have  been  framed 
and  the  Legislature  of  the  state  shall  remove 
the  restrictions,  and  no  State  Legislature 
shall  remove  the  restrictions  without  the 
consent  of  Congress.  To  have  and  to  hold 
the  said  tracts  of  land,  with  the  appurte- 
nances, unto  tbe  said  Napoleon  Gordon,  as 
the  head  of  a  family  as  aforesaid,  and  to  his 
heirs  forever,  with  tbe  stipulation  aforesaid. 
•    *    *> 

"(5)  That  tbe  Sarah  named  in  said  patent 
was  tbe  wife  of  said  Napoleon  Gordon,  and 
the  said  Napoleon  and  the  said  Sarah  were 
tbe  only  members  of  said  family. 

"(6)  That  In  tbe  month  of  October,  188C, 
said  Napoleon  Gordon  died  intestate  In 
Pierce  county.  Wash.,  leaving  him  surviving 
his  wife,  Sarah,  but  leaving  no  Issue  nor 
father  nor  mother,  but  leaving  a  sister,  one 
Kitty  Kautz, 

"(7)  That  said  Kitty  Kautz  was  not  a 
member  of  said  Napoleon  Gordon's  family, 
and  she  received  a  patent  for  an  assignment 
of  land  upon  said  reservation  at  the  same 
time  said  Gordon  received  his  patent. 

"(8)  That  thereafter  said  Kitty  Kautz  died 
intestate,  leaving  as  her  sole  heirs,  the  de- 
fendants, Nugent  Kautz  and  August  Kautz, 
her  sons. 

"(9)  That  thereafter,  and  in  the  year  1897, 
the  said  Sarah  died,  intestate,  leaving  as  her 
sole  heir  her  daughter,  Annie  Guyatt,  this 
plaintiff. 

"(10)  That  after  the  death  of  said  Napo- 
leon Gordon  the  said  Sarah  remained  in  pos- 
session of  tbe  land  In  said  patent  described 
until  her  death;  that  upon  the  death  of  said 
Sarah  this  plaintlft  took  possession  of  said 
land,  and  ever  since  has  been,  and  now  is  in 
possession  thereof. 

"(11)  That  heretofore  tbe  Legislature  of 
tbe  state  of  Washington,  by  and  with  the 
consent  of  the  Congress  of  the  United  States, 
removed  the  restrictions  contained  in  said 
treaty  against  the  alienation  of  said  lands  by 
the  Indians,  which  said  removal  became  op- 
erative on  the  3d  day  of  March,  1903. 

"(12)  That  by  an  act  of  Congress  passed 
and  approved  on  the  8th  day  of  February, 
188T,  said  Sarah  Gordon,  Kitty  Kautz,  Nu- 
gent Kautz,  August  Kautz,  and  this  plaintiff 
became  citizens  of  tbe  United  States,  and 
upon  said  date,  and  by  virtue  of  said  act  of 
Congress,  tbe  tribal  relations  of  the  members 
of  the  Puyallup  tribe  of  Indians  ceased  and 
terminated. 


"(13)  That  by  reason  of  the  facts  afore- 
said tbe  defendants  and  each  of  them  claim 
a  right  and  interest  In  and  to  said  premises 
adverse  to  plaintiff,  which  claim  oi>erates  as 
and  is  a  cloud  upon  plaintiff's  title  to  said 
premises." 

A  copy  of  the  sixth  article  of  the  Omaha 
treaty  appears  in  the  opinion  of  this  court 
in  Bird  t.  Wlnyer,  24  Wash,  at  page  274, 
64  Pac.  at  page  179.  Appellants  Interposed 
a  general  demurrer  to  said  complaint,  which 
being  overruled,  they  declined  to  plead  fur- 
ther. Judgment  was  thereupon  entered,  qui- 
eting respondent's  title,  and  this  appeal  has 
been  taken. 

The  only  assignment  of  error  Is  that  the 
court  erred  in  overruling  said  demurrer  and 
entering  Judgment  in  favor  of  respondent 
declaring  her  tbe  owner  of  the  lands,  and 
that  appellants  had  no  Interest  therein.  Ap- 
pellants contend  that  no  title  other  than  a 
mere  right  of  possession  passed  to  Nai>oleon 
Gordon  under  said  patent,  citing  Bird  v. 
WInjer,  24  Wash.  269,  64  Pac.  178,  and  Jack- 
son V.  Thompson,  38  Wash.  282,  80  Pac.  454. 
Assuming  that  no  right  other  than  a  mere 
possession  was  granted  by  said  patent,  and 
commenting  on  said  restriction  on  alienation, 
appellants,  in  their  opening  brief,  say:  "The- 
facts  In  this  case  are  squarely  covered  by 
both  of  those  cases.  The  restrictions  upon 
these  lands  were  not  removed,  and  the  fee 
did  not  vest  until  after  March  3,  1903. 
Sarah  Gordon  died  in  1897.  Six  years  be- 
fore that  time,  and  while  there  was  nothing 
but  a  possessory  right  in  the  land,  her  daugh- 
ter Annie,  the  plaintlft  herein,  was  not  a 
member  of  the  family,  but  was  her  child  by 
a  former  marriage;  hence  no  rights  would 
pass  by  inheritance  to  such  child.  It  would 
make  no  difference  in  this  case  whether  the 
court  laid  down  tbe  rule  that  Sarah,  by 
virtue  of  the  patent,  took  an  equal  In- 
terest with  Napoleon  Gordon  at  the  date 
of  the  patent  or  not.  What  she  did  take  was 
simply  a  possessory  right,  and  that  is  all 
she  held  at  the  time  of  her  death  in  1897. 
She  could  not  inherit  from  Napoleon  Gordon, 
because  there  was  nothing  to  inherit  but  a 
possessory  right,  which  ceased  at  her  death 
in  1897.  The  patent  runs  to  Napoleon  Gor- 
don and  his  heirs;  therefore,  when  tbe  fee 
under  the  patent  attached  in  1903,  it  vested 
in  his  heirs  alone.  His  sole  surviving  heirs 
on  March  3,  1903,  and  now,  are  the  two  de- 
fendants in  this  case,  Nugent  and  August 
Kautz;  they  are  his  blood  relatives,  namely, 
the  children  of  his  deceased  sister,  Kitty 
Kautz.  He  left  no  wife  or  children  surviv- 
ing him  at  the  time  bis  grant  ripened  into 
a  fee  title,  on  March  3,  1903,  neither  did  he 
leave  a  father  or  mother.  These  two  de- 
fendants, his  now  deceased  sister  Kitty's 
children,  are  the  sole  blood  relatives  of 
Napoleon  Gordon,  and  are  the  sole  and  only 
owners  of  this  land.  Either  this  must  be  so, 
or  the  title  could  not  vest  In  anybody,  and 
would  go  to  the  state  or  county  by  escheat. 
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The  defendants  mnst  take  this  land  by  in- 
heritance, or  the  decisions  hereinbefore  re- 
ferred to  and  rendered  by  this  court  must  be 
reversed." 

We  make  this  quotation  to  show  appel- 
lants* theory,  which  we  think  It  unnecessary 
to  analyze.  It  is  true  that  certain  language 
used  In  Bird  r.  Winyer,  supra,  and  quoted 
in  Jackson  y.  Thompson,  supra,  would  seem 
to  support  appellants'  conteution  that  posses- 
sion was  the  only  right  conveyed  by  the 
patent.  But  we  do  not  think  the  question  as 
to  whether  the  right  conveyed  by  the  patent 
was  possession  only  or  amounted  to  a  fee 
was  necessarily  involved  In  either  of  those 
cases.  The  final  Judgment  in  each  instance 
was  correct,  whatever  the  character  of  the  ti- 
tle. All  expressions  used  in  Bird  v.  Winyer 
on  this  subject  were  uttered  arguendo  in  ar- 
riving at  the  final  Judgment  uf  this  court 
Tet  we  there  find  use  made  of  the  following 
expression  as  descriptive  of  the  title  of  Bird 
under  his  patent:  "There  was  simply  a 
defeasible  title  conveyed,  and  that  is  the 
condition  of  the  estate  at  the  present  time." 
At  said  time  the  restrictions  on  alienation 
bad  not  been  removed.  Bird  afterwards  In- 
stituted an  action  In  the  United  States  cir- 
cuit court  against  one  F^ank  Terry  to  en- 
join bim  from  interfering  with  his  posses- 
sion, and  to  secnre  to  himself  the  fruits  of 
bis  former  litigation.  In  that  action,  al- 
though Hanford,  J.,  speaking  for  the  fed- 
eral court,  approved  the  decision  of  this  court 
in  Bird  v.  Winyer,  he  in  substance  held 
Bird's  patent  did  convey  title.  See  Bird  v. 
Terry  (C.  C.)  129  Fed.  472.  Again,  In  Ross 
V.  Eells  (C.  C.)  50  Fed.  855,  Hanford.  J.,  in 
defining  the  character  of  title  conveyed  by 
a  similar  patent,  said:  "First,  the  patents 
Issued  by  the  President  pursuant  to  the 
treaty  made  with  the  Indians  passed  the 
title  in  fee  from  the  United  States  to  the 
patentees,  subject  only  to  the  restrictions  and 
conditions  subsequent,  expressly  declared  in 
said  treaty.  No  estate  or  reversionary  in- 
terest in  the  patented  lands  is  reserved  or 
now  held  by  the  United  States.  The  re- 
strictions prevent  alienation  of  the  lands  un- 
til authorized  by  a  law  of  the  state  to  which 
Congress  must  consent,  otherwise  than  by 
leases  for  terms  not  exceeding  two  years. 
The  conditions  subsequent  are  that,  for 
specified  causes,  any  patent  may  be  by  the 
President  canceled,  and  the  land  so  far 
forfeited  may  be  assigned  to  other  Indians, 
or  sold  for  the  benefit  of  all  the  Indians  of 
the  tribe  in  common.  Instead  of  reserving 
the  right  to  terminate  the  estate  by  a  re- 
entry for  breach  of  the  condition,  as  is  usual 
in  conveying  an  estate  subject  to  a  condition, 
each  of  these  patents  creates  a  power  In 
the  President  to  reassign  the  land  or  sell  it. 
This  power  is  not  inconsistent  with  the 
complete  Investure  of  title  in  the  patentees."' 
Although  Ross  v.  Eells  was  afterwnriis  re- 
versed in  Eells  V.  Ross,  64  Fed.  417,  12  C.  C. 


A.  205,  yet.  In  the  latter  case  no  exception 
was  taken  to  said  doctrine  which  Hanford, 
J.,  again  announced  in  United  States  v. 
Kopp  (D.  C.)  110  Fed.  100. 

After  a  careful  consideration  of  the  terras 
of  said  patent,  the  sixth  article  of  the  Omaha 
treaty,  the  beneficial  results  sought  to  be 
attained  thereby,  and  in  the  light  of  the  au- 
thorities, we  conclude  that  the  patent  set 
forth  in  the  complaint  conveyed  to  Napoleon 
Gordon  a  base  or  qualified  fee-simple  title 
subject  to  temporary  restrictions  as  to  alien- 
ation, which  might  thereafter  become  an  ab- 
solute fee-simple  title.  The  qualifications 
subjoined  to  said  base  fee  resulted  from  the 
stipulation  of  said  sixth  article  of  the  Omah.t 
treaty,  that  If  said  patentee  or  bis  family 
should  neglect  to  till  the  soil  or  should  rove 
from  place  to  place,  the  President  might 
cancel  said  assignment,  even  though  patent 
bad  issued.  This  was  a  condition,  however, 
that  never  happened  in  the  case  at  bar.  "A 
qualified,  base,  or  determinable,  fee  [for  I 
shall  use  the  words  promiscuously]  is  an  in- 
terest which  may  continue  forever,  but  the 
estate  is  liable  to  be  determined  without  the 
aid  of  a  conveyance,  by  some  act  or  event 
circumscribing  its  continuance  or  extent 
•  •  *.  It  is  the  uncertainty  of  the  event, 
and  the  possibility  that  the  fee  may  last  for- 
ever, that  renders  the  estate  a  fee.  •  •  •  " 
4  Kent's  Commentaries,  |  9;  Blackstone's 
Ck)mmentarles,  bk.  2,  p.  109;  16  Cyc.  002; 
IX  Enc.  of  Law  (2d  Ed.)  368;  United  States 
V.  Reese,  27  Fed.  Cas.  745,  No.  16.137.  Some 
of  the  authorities  speak  of  the  right  of  alien- 
ation as  Incidental  to  a  base  or  qualified  fee. 
We  do  not  think,  however,  that  the  title  in 
fee  conveyed  to  Gordon  failed  by  reason  of 
said  temporary  restrictions  on  his  right  of  al- 
ienation. The  United  States  imposed  such 
restrictions  for  the  protection  and  benefit 
of  the  owner,  and  that  they  do  not  prevent  a 
fee-simple  title,  is  decided  In  Libby  v.  Clark, 
118  U.  S.  250,  6  Sup.  Ct.  1045.  30  L.  Ed.  133. 
See,  also.  Porter  v.  Parker  (Neb.)  94  N.  W. 
123. 

Although,  as  Intimated  in  Bird  v.  Winyer, 
supra,  the  only  Immediate  practical  benefli 
arising  from  the  title  conveyed  was  to  se- 
cure to  the  patentee  and  bis  family  posses- 
sion and  use  of  said  land  until  such  time  as 
the  restrictions  on  alienation  should  be  re- 
moved by  the  Legislature  of  the  state  of 
Washington  and  by  act  of  Congress,  yet  the 
estate  actually  conveyed  was  one  of  Inherit- 
ance, being  a  base,  fee-simple  title  temiK>rari- 
ly  restricted  as  to  alienation,  and  subject  to 
forfeiture  In  the  event  of  the  patentee  or  his 
family  falling  to  till  the  soli,  or  upon  their 
returning  to  nomadic  habits  of  life.  If,  then, 
the  fee  title,  subject  to  such  restrictions,  was 
granted  to  Napoleon  Gordon,  to  whom  did 
such  title  descend  at  the  date  of  his  death  In 
October.  188(>?  Neither  Napoleon  nor  Sarah 
was  then  a  citizen  of  the  United  States.  They 
were  still  members  of  the  Puyallup  tribe.  In 
Jones  V.  Meebon,  175  U.  S.  1,  at  page  29,  20 
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Sup.  Ct  1,  at  page  12  (44  L.  Ed.  49),  In  a  well- 
considered  case,  tbe  following  language  Is 
found :  "The  Department  of  the  Interior  ai>- 
pears  to  have  assumed  that,  upon  the  death 
of  Moose  Dung,  the  elder,  in  1872,  the  title  In 
his  land  descended  by  law  to  his  heirs  gener- 
al, and  not  to  his  eldest  son  only.  But  the 
elder  Chief  Moose  Duug  being  a  member  of  an 
Indian  tribe,  whose  tribal  organization  was 
still  recognized  by  the  Government  of  the 
United  States,  the  right  of  Inheritance  in  his 
land,  at  the  time  of  his  death,  was  controlled 
by  the  laws,  usages,  and  customs  of  tbe  tribe, 
and  not  by  the  law  of  the  state  of  Minnesota, 
nor  by  any  action  of  the  Secretary  of  the 
Interior."  There  is  no  allegation  In  the 
complaint  pleading  any  usage  or  custom  of 
the  Puyallup  tribe,  nor  can  the  courts  take 
judicial  notice  thereof.  It  seems  to  be  con- 
ceded by  appellants  and  respondent  that,  as 
regards  real  estate,  the  Puyallup  tribe  of 
Indians  had  no  rule  of  descent  The  tribe, 
however,  was  still  in  existence  when  Napo- 
leon Gordon  died.  The  title  necessarily  de- 
scended to  some  person.  In  determining 
what  became  of  it,  we  must  look  to  the  terms 
of  the  treaty  in  pursuance  of  which  the  pat- 
ent was  Issued.  It  provides  that  the  Presi- 
dent of  tbe  United  States  may  prescribe  such 
rules  and  regulations  as  will  insure  to  the 
family,  in  case  of  the  death  of  the  bead 
thereof,  the  possession  and  enjoyment  of  such 
permanent  home  and  the  Improvements  there- 
on. It  is  evident  from  this  provision  and 
from  the  entire  body  of  the  treaty  that  tbe 
allotment  was  made  for  the  benefit  of  the 
family.  It  does  not  appear  that  the  President 
ever  prescribed  any  such  rules  or  regulations. 
In  the  case  at  bar,  none  were  necessary,  as 
Sarah  was  the  only  remaining  member  of  the 
family,  and  would  be  entitled  to  succeed  to 
any  estate  or  title  held  by  Napoleon  Gordon 
under  his  patent,  and  of  which  he  died 
seised.  In  the  absence  of  adoption  of  any 
such  rules  or  regulations,  or  of  any  showing 
as  to  the  customs  of  the  tribe,  we  are  com- 
pelled to  follow  the  laws  of  descent  of  this 
state,  provided  they  do  not  conflict  with  any 
of  tbe  terms  of  said  treaty  or  patent,  which 
in  this  instance  they  do  not.  In  our  opinion, 
the  law  of  descent  of  community  property 
would  more  properly  apply,  and  under  such 
laws  of  descent  the  land  would  go  to  Sarah. 
This  rule  Is  applied  by  us  by  reason  of  neces- 
sity, and  to  carry  out  the  evident  purpose  of 
the  treaty  in  securing  said  estate  to  the  fam- 
ily, and  not  because  we  undertake  at  this 
time  to  decide  either  tbat  the  land  was  com- 
munity property,  or  that  while  the  tribal  re- 
lations still  existed  the  laws  of  descent  of 
this  state  applied  to  these  Indian  lands. 

A  general  act  of  Congress  providing  for  al- 
lotments of  Indian  lands  was  passed  and  ap- 
proved February  8.  1887  (Act  Feb.  8,  1887,  c. 
119,  24  Stat  388).  It  is  contended  by  re- 
spondent that,  under  the  provisions  of  said 
act,  the  laws  of  descent  in  force  in  the  state 
of  Washington  thereafter  applied  to  these 


lands.  We  tbtnk  this  contention  is  well 
founded.  By  section  6  of  said  act,  Sarah 
Gordon,  Annie  Guyatt,  Kitty  Kautz,  Nugent 
Kautz,  and  August  Kautz  all  became  citi- 
zens of  the  United  States,  and  in  pursuance 
of  tbe  doctrine  announced  in  Jones  v.  Meehan, 
supra,  the  laws  of  descent  of  tbe  state  of 
Washington  thereafter  applied  to  these  lands. 
Sarah  Gordon  died  in  the  year  1897.  after  the 
enactment  of  said  law.  Resiwndent  was  her 
only  heir  and,  under  tbe  laws  of  tbls  state, 
inherited  all  the  estate  of  her  motUer.  On 
March  3,  1903,  all  restrictions  on  alienation 
under  aald  patent  were  removed  in  pur- 
suance of  acts  of  the  Legislature  of  tbe  state 
of  Washington  (BalUuger's  Ann.  Codes  &  St 
Supp.  §  4553),  and  of  Congress  (33  Stat  563,  c. 
1816),  thereby  causing  the  title  under  said 
patent,  theretofore  a  base  fee,  to  ripen  Into 
an  absolute  fee,  and  such  absolute  fee-simple 
title  is  now  vested  in  the  respondent,  Annie 
Guyatt,  free  and  clear  of  any  claims  of  ap- 
pellants. 

The  honorable  superior  court  committed  no 
error  in  overruling  tbe  demurrer.  Tbe  judg- 
ment is  affirmed. 

»IOUNT.  C.  J.,  and  DUNBAR,  ROOT, 
RUDKIN,  FULLERTON,  and  UADLEX,  JJ., 
concur. 


MOTER   et   ux.   v.    FOSS    et    ui. 

(Supreme   Court  of  Washington.    Dec.  21, 
1005.) 

Taxation — Partial  Payment  bt  Tenant  in 
Common — Sale  fob  Nonpayment  of  Bai^ 

ANCE. 

Property  was  assessed  to  tbe  owner  of  the 
record  title,  and  be,  as  permitted  by  statute, 
paid  one-lialf  the  taxes.  There  was  nothing 
to  charge  the  oflicers  with  notice  that  he  was 
the  owner  of  an  undivided  half  interest  only,  or 
that  he  was  intending  to  pay  tbe  taxes  on 
Buch  an  interest.  Having  previously  sold  an 
undivided  half  interest,  the  land  was  afterwards 
partitioned.  The  Btatute  provides  that,  where 
a  partition  of  real  property  is  made  between 
tenants  in  common,  all  liens  which  have  there- 
tofore attached  to  the  undivided  interest  of 
one  of  the  tenants  shall  thereafter  be  a  lien 
only  on  the  share  assiRned  to  such  tenant. 
Held,  that  the  statute  did  not  apply  so  as  to 
prevent  a  sale  of  the  entire  tract  for  nonpayment 
of  the  remainder  of  tbe  taxes. 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty ;  Geo.  A.  Joiner,  Judge. 

Action  by  Elwood  W.  Moyer  and  wife 
against  Louis  Foss  and  wife  to  quiet  title. 
From  a  Judgment  of  dismissal,  plaintiffs  ap- 
peal.   Affirmed. 

Million  &  Houser  and  Dave  Hammack,  for 
appellants.  Smith  &  Brawley,  for  respond- 
ents. 

FULLERTON.  J.  On  August  4,  1891,  one 
William  Munks,  since  deceased,  held  the 
legal  title  to  certain  lands  situated  In  Skagit 
county,  and  on  tbat  date  platted  the  same  Into 
lots  and  blocks  as  "Munks'  First  Queen  Anne 
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Addition  to  Anacortea."  Prior  thereto  he  had 
entered  Into  a  contract  to  convey  an  undivided 
one-half  Interest  In  the  land  to  the  Seattle  & 
Xorthem  Railroad  Company,  and  on  August 
10th  of  the  same  month,  aa  a  compliance  there- 
with, conveyed  to  that  company  some  83  of 
the  lots,  being  practically  a  one-half  of  the 
entire  tract.  The  tract  had  theretofore  been 
assessed  for  state,  county,  and  municipal 
taxes  for  the  year  1891  as  the  property  of 
Munks,  and  was  described  on  the  assessment 
roll  by  legal  subdivisions  In  accordance  with 
the  United  States  government  surveys.  La- 
ter on  when  the  taxes  matured,  MunliS  paid 
to  the  county  treasurer  one-half  of  the 
amount  assessed  against  the  land.  The  re- 
mainder was  suffered  to  become  delinquent, 
and  In  due  time  a  certificate  of  delinquency 
for  the  same  was  Issued  to  the  county  of 
Skagit  The  county  foreclosed  its  certificate 
In  1903,  and  an  undivided  half  of  the  property 
was  sold  In  satisfaction  of  the  amount  due. 
At  the  sale  the  county  itself  became  the  pur- 
chaser, and  later  conveyed  \he  interest  so 
purchased  to  one  Thomas  Smith,  who  in  turn 
conveyed  to  the  respondents.  Between  the 
time  of  the  assessment  and  the  date  of  the 
sale  thereunder,  William  Munks  died,  and  the 
land  was  sold  as  a  part  of  his  estate  to  the 
appellants.  After  the  conveyance  to  the  re- 
spondents this  action  was  instituted  by  the 
appellants  to  quiet  their  title.  Issue  was 
taken  on  the  allegations  of  the  complaint  and 
a  trial  had,  at  which  the  foregoing  facts  were 
made  to  appear.  It  appeared  also  that  the 
appellants  did  not  tender  or  offer  to  pay  to  the 
respondents  prior  to  the  commencement  of  the 
action  or  at  all  the  taxes  for  which  the  land 
was  sold.  On  this  fact  appearing,  the  trial 
court  ruled  that  the  appellants  could  not 
maintain  their  action,  and,  refusing  to  pass  on 
the  question  of  the  legality  of  the  tax  sale, 
entered  a  judgment  dismissing  the  action. 
This  appeal  Is  from  the  Judgment  of  dis- 
missal. 

In  the  argument  both  in  their  brief  and  at 
the  bar,  counsel  for  the  appellants  concede 
that.  If  this  is  an  action  to  recover  land  sold 
for  taxes,  the  appellants  must  fail,  for  want  of 
having  made  the  required  tender;  but  they 
contend  that  it  is  not  such  an  action,  because 
there  was  no  tax  due  on  the  interest  of  the 
appellants  In  the  land  at  the  time  of  the  pur- 
ported foreclosure  and  sale  for  which  the  land 
could  be  sold.  They  argue  that  a  tax  lien  is 
analogous  to  the  lien  of  a  mortgage,  a  me- 
chanic's Hen,  or  that  of  a  Judgment,  and  that, 
when  such  a  Hen  is  created  upon  an  undivided 
Interest  of  a  tenant  in  common  in  land  and 
the  land  Is  afterwards  partitioned  among 
the  tenants,  the  lien  at  once  attaches  to  the 
part  assigned  the  tenant  against  whose  un- 
divided Interest  it  was  a  charge,  and  Is  no 
longer  a  Hen  on  any  part  of  the  segregated 
Interests  of  his  co-tenants.  Consequently,  in 
this  case,  when  the  grantor  of  the  appellants 
paid  one-half  the  taxes  on  the  tract  in  ques- 
tion, he  paid  the  taxes  upon  his  own  interest, 


leaving  the  unpaid  remainder  a  lien  upon  the 
undivided  Interest  of  the  railroad  company, 
and,  when  the  land  was  afterwards  partition- 
ed, the  unpaid  portion  of  the  taxes  attached 
to  the  tract  assigned  to  the  railroad  company. 
And  it  is  concluded  therefrom  that  there 
was  no  tax  due  upon  appellants'  portion  of 
the  property  when  the  foreclosure  and  sale 
were  had,  and  that  such  sale  is  therefore 
necessarily  void.  It  is  true  that  In  this 
state  it  is  provided  by  statute  that,  where  a 
partition  of  real  property  Is  made  between 
tenants  in  common  through  the  instrumental- 
ity of  the  courts  in  a  proceeding  to  which  Hen 
holders  are  made  parties,  all  Hens  which  had 
theretofore  attached  to  the  undivided  Interest 
of  one  of  the  tenants  should  thereafter  be  a 
Hen  only  on  the  share  assigned  to  such 
tenants ;  and  that  this  court,  in  Port  t.  Parflt, 
4  Wash.  369,  30  Pac.  328,  applied  the  rule  to 
a  case  where  the  partition  was  voluntarily 
made  between  parties  holding  lands  as 
tenants  In  common.  But  it  is  plain  that  nei- 
ther the  rule  of  the  statute  nor  the  rule  of 
the  cited  case  meets  the  conditions  here.  At 
the  time  the  land  was  assessed  there  was 
nothing  on  the  record  to  show  that  the  rail- 
road company  had  any  Interest  in  it.  The 
title  stood  In  the  name  of  William  Munks. 
The  statute  then  provided  that  an  owner 
of  land  might  pay  one-half  of  the  taxes 
on  his  land  before  a  certain  date  and  receive 
a  rebate  of  a  certain  per  cent  on  the  amount 
thereof,  and  have  a  given  time  to  pay  the 
remainder  without  the  imposition  of  a  pen- 
alty. When,  therefore,  Munks  paid  one-half 
of  the  taxes  on  this  land,  he  did  nothing  more 
than  the  statute  permitted  him  to  do,  and 
hence  there  was  nothing  on  the  record,  or  in 
the  acts  of  Munks,  to  charge  the  officers  of 
the  county  with  notice  that  Munks'  interest 
In  the  property  was  different  from  what  it 
appeared  to  be,  namely,  the  entire  interest; 
and  they  were  Justified  in  treating  it  as  such. 
The  sale,  for  this  reason,  was  not  void  for 
want  of  a  valid  tax  against  Munks'  interest. 
It  may  have  been  the  right  of  the  holder  of 
the  Interest  to  come  into  the  foreclosure  pro- 
ceeding and  ask  to  have  the  unpaid  portion  of 
the  tax  adjudged  to  be  a  lien  upon  that  part 
of  the  tract  conveyed  to  the  tenant  in  common 
on  the  partition  of  the  property,  but  this  Is 
the  extent  of  the  right  On  the  face  of  the 
record  the  tax  was  one  for  which  the  land 
sold  was  apparently  bound.  In  such  a  case 
the  inquiry  whether  it  is  in  fact  bound  must 
be  raised  in  the  foreclosure  proceedings,  else 
the  party  is  estopped  by  the  judgment  of 
foreclosure  from  questioning  the  fact.  Smith 
V.  Newell,  32  Wash.  369,  73  Pac.  309:  Jeff- 
erson Co.  v.  Trumbull,  34  Wash.  276,  7H  Pac. 
876;  Washington  Timber,  etc.,  Co.  v.  Smith, 
34  Wash.  025,  76  Pac.  207.  Inasmuch,  there- 
fore, as  It  is  not  made  to  appear  that  the  tax 
was  void  on  its  face,  the  appellants  cannot 
maintain  an  action  to  recover  the  land  sold 
to  satisfy  the  tax  without  first  paying  or  ten- 
dering to  the  person  claiming  imder  the  tax 
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title  the  amount  of  the  tax  witb  interest,  pen- 
alties, and  costs,  for  which  the  land  was 
sold.  BalUnger's  Ann.  Codes  &  St  ji{  5C78, 
5C79,  3080;  Ward  v.  HuRglns,  16  Wn,sh.  530, 
48  Pac.  240 ;  Merrltt  v.  Corey,  22  Wash.  444, 
61  Pac.  171 ;  I>ennian  v,  Stelnbach,  29  Wash. 
170,  60  Pac.  751. 
The  Judgment  will  stand  affirmed. 

MOUNT,  C.  J.,  and  HADLET,  RUDKIN, 
CROW,  ROOT,  and  DUNBAR,  JJ.,  concur. 


STATE   ex   rel.    GOTTPILLE   ▼.   SUPERIOR 
COURT  OF  KING  COUNTY  et  al. 

(Supreme  Court  of  Washington.    Dec.  21, 
1005.) 

PaOHIBmON — JUDICIAI,  Pboceedinos — Remedt 
AT  LAW. 

Prohibition  will  not  lie  to  restrain  the  dis- 
charge of  a  writ  of  garnishment;  there  being 
an  adequate  remedy  at  law  by  an  appeal,  and 
the  preservation  of  the  fruits  of  the  garnisli- 
ment  pending  appeal  by  giving  a  bond  super- 
seding the  discharge. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Prohibition,  {  5.] 

Prohibition  by  the  state,  on  the  relation 
of  Marguerite  Goupllie,  to  restrain  the  su- 
perior court  for  King  county  and  Boyd  J. 
Tallman,  as  judge  thereof,  from  recalling 
a  writ  of  garnishment  In  an  action  by  relat- 
or against  Frank  Chaput  Alternative  writ 
quashed. 

yince  H.  Faben,  for  plaintiff. 

FULLERTON,  J.  On  September  14,  1905, 
In  a  cause  pending  in  the  superior  court 
of  King  county,  in  which  Marguerite  Gou- 
pllie was  plaintiff  and  one  Frank  Obnput 
was  defendant,  the  Jury  returned  a  verdict 
in  favor  of  the  plaintiff  and  against  the  de- 
fendant for  the  sum  of  $7,305.75.  Imme- 
diately upon  the  return  being  made  the 
plaintiff  moved  for  and  obtained  a  Judgment 
against  the  defendant  for  the  sum  foimd  to 
be  due  by  the  Jury.  Thereafter,  and  on  the 
same  day,  the  plaintiff  caused  a  writ  of  gar- 
nishment to  Is.'iue  on  the  Judgment  against 
the  Seattle  Safe  Deposit  Vaults,  Incorporated, 
requiring  it  to  answer  concerning  such  prop- 
erty subject  to  execution  as  It  might  have 
in  its  possession  belonging  to  the  defendant, 
which  writ  was  served  on  the  company  on 
the  same  day  by  the  sheriff.  On  September 
15,  1005,  and  within  the  time  limited  by 
statute  in  which  motions  for  new  trials  can 
be  filed,  the  defendant  moved  for  a  new  trial 
in  the  cause  in  which  the  Judgment  against 
blm  was  obtained,  and  at  the  same  time 
moved  that  the  court  recall  and  cancel  the 
writ  of  garnishment  sued  out  upon  the  Judg- 
ment on  tlie  ground  that  the  motion  for  a 
new  trial  suspended  all  proceedings  upon  the 
Judgment,  in  garnishment  or  otherwise,  un- 
til it  should  finally  be  disposed  of.  The  trial 
Judge  took  the  view  of  the  law  contended  for 


by  the  defendant  and  aononnced  Ma  Inten- 
tion of  recalling  the  writ  of  garnishment, 
whereupon  the  plaintiff  applied  to  this  court 
for  a  writ  to  prohibit  him  from  so  doing. 
An  alternative  writ  of  prohibition  was  is- 
sued on  the  application  being  made,  and  the 
question  before  us  now  is,  sliall  the  writ  be 
quashed  or  made  permanent? 

We  think  the  alternative  writ  was  improv- 
Idently  issued  and  must  be  qua.shed.  Our 
statute  provides  that  the  writ  of  prohibition 
is  the  counterpart  of  a  writ  of  mandate,  and 
that  it  may  be  issued  only  In  cases  where 
there  is  not  a  plain,  speedy,  and  adequate 
remedy  at  law.  In  this  case  there  is  a  plain, 
speedy,  and  adequate  remedy  at  law.  If  the 
relator  feels  aggrieved  at  the  order  of  the 
court  discharging  the  writ  of  garnishment, 
he  can  appeal  therefrom,  and  can  preserve 
the  fruits  of  his  garnishment  pending  the 
appeal  by  giving  a  Ixtnd  superseding  the  or- 
der of  discharge. 

The  writ  is  discharged. 

MOUNT,  C.  J.,  and  HADLET.  RUDKIN, 
CROW,  ROOT,  and  DUNBAR,  JJ.,  concur. 


GRANTHAM  v.  GIBSON  et  a!. 

(Supreme  Court  of  Washington.    Dec.  21, 
190.5.) 

1.  Nuisance  —  Pkeuminabt     Injunction  — 
Damages. 

Where  complainant  alleged  that  he  and  de- 
fendants were  tenants  of  the  same  building, 
and  that  defendants  maintained  a  shooting  gal- 
lery and  two  mechanical  musical  instruments 
therein  which  were  a  nuisance,  and  had  already 
driven  away  14  of  the  patrons  of  complain- 
ant's hotel,  and  would,  if  not  abated,  drive 
away  the  remainder,  to  the  ruin  of  his  there- 
tofore profitable  business,  the  complaint  suf- 
ficiently alleged  that  plaintiff  had  suffered  sul>- 
stantial  damages  justifying  the  issuance  of  a 
temporary  injunction,  though  it  failed  to  charge 
that  complainant  had  suffered  damages  in  any 
specific  sum. 

2.  Same — Injubt  to  Leasehold — Rights  of 
Tenant. 

Where  a  nuisance  sought  to  be  enjoined  by 
a  tenant  consisted  merely  in  the  manner  of 
use  of  adjoining  premises  by  defendant,  and  was 
a  mere  injury  to  complainant's  business,  and 
not  to  the  freehold,  for  which  complainant  had 
no  adequate  remedy  at  law,  it  was  no  defense 
to  his  right  to  a  temporary  injunction  that  he 
was  not  the  owner  of  the  premises  occupied  by 
him. 
8.  Appeal — Questions  Not  Raised  at  Trial. 

Where  the  scope  of  a  preliminary  injunc- 
tion granted  to  restrain  a  nuisance  was  not 
objected  to  at  the  trial,  defendant  was  not  en- 
titled to  object  on  appeal  that  it  was  too  broad. 
4.  Nuisance — Pbeliminabt  Injunction — Evi- 
dence. 

Where  defendants  maintained  and  operated 
a  shooting  gallery,  with  certain  mechanical 
musical  instruments  connected  therewith,  adjoin- 
ing complainant's  hotel,  and  so  operated  the 
same  that  they  became  a  nuisance  and  caused 
complainant's  guests  to  leave  the  hotel,  and  in- 
jured his  business,  such  facts  justified  the  is- 
suance of  a  preliminary  injunction  poiding  a 
suit  to  abate  the  nuisance. 
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Appeal  from  Superior  Court,  Pierce  Coun- 
ty; Tliad  Huston,  Judge. 

Suit  by  Jobn  Grantham  against  A.  S. 
Gibson  and  another.  From  an  order  grant- 
ing a  temporary  Injunction,  defendants  ap- 
peal.   Affirmed. 

Williamson  &  Williamson  and  J.  W.  A. 
Nichols,  for  appellants.  Harry  H.  Johnston, 
for  respondent. 

FULLERTON,  J.  The  respondent  brought 
this  action  against  the  appellants  to  enjoin 
them  from  operating,  in  connection  with 
their  business,  a  shooting  gallery  and  two 
certain  musical  Instruments  known,  respec- 
tively, as  a  "tonophone"  and  an  "orches- 
trion," alleging  that  their  operation  constitut- 
ed a  public  nuisance  specially  injurious  to 
himself.  At  the  commencement  of  his  action 
the  respondent  applied  for  a  temporary  in- 
junction restraining  the  appellants  from 
operating  the  shooting  gallery  and  the 
musical  instruments  until  the  rights  of  tbe 
parties  could  be  determined  by  a  trial  upon 
tbe  merits.  Notice  of  the  application  was 
duly  given  and  a  hearing  was  had  thereon, 
at  which  hearing  the  court  granted  the  tem- 
porary injunction  applied  for.  This  appeal 
is  from  tbat  order. 

The  appellants  first  attack  tbe  sufficiency 
of  the  complaint  It  Is  contended  tbat  because 
the  respondent  neither  alleged  that  he  bad 
suffered  damages  in  any  specific  sum,  nor 
demanded  Judgment  for  damages  in  any 
specific  sum,  in  bis  complaint,  the  same  is 
fatally  defective,  and  insufficient  to  support 
a  Judgment  or  order  of  any  kind.  But  we 
think  tbe  complaint  sufficient  to  sustain  an 
order  for  a  temporary  injunction.  Aside 
from  tbe  fact  that  an  .injunction  may  be 
sued  out  to  restrain  the  erection  or  creation 
of  a  merely  threatened  nuisance,  there  is  In 
this  complaint  an  allegation  of  substantial 
injuries,  as  well  as  a  showing  tbat  tbe  con- 
tinuance of  tbe  acts  complained  of  will 
work  serious  and  irreparable  Injury  to  tbe 
respondent's  business.  It  is  alleged  that  the 
appellants  and  respondent  are  tenants  In 
the  same  building;  tbat  tbe  appellants  ex- 
hibit pictorial  views,  enlarged  and  made 
attractive  by  electrical  devices;  that  tbe  re- 
spondent conducts  a  hotel  and  lodging  house, 
and  was  first  in  tbe  order  of  time;  tbat  the 
installation  of  tbese  musical  instruments  and 
the  shooting  gallery  by  the  appellants  has 
already  driven  away  some  14  of  bis  patrons, 
and  will,  if  not  abated,  drive  away  the 
remainder  and  prevent  him  from  obtaining 
others,  to  the  ruin  of  his  theretofore  profit- 
able bnsiness.  These  allegations,  we  think, 
show,  not  only  substantial  damages  already 
suffered,  but  tbat  the  respondent  will  contin- 
ue to  Buffer  substantial  damages  so  long  as 
these  mechanisms  are  operated  by  the  ap- 
pellants. 

It  is  next  said  tbat,  because  the  respond- 
ent has  only  a  leasehold  interest  in  tbe  prop- 


erty, bis  remedy  lies  In  an  action  of  dam- 
ages for  the  wrongs  done  blm,  as  no  one 
but  tbe  owner  of  the  fee  can  maintain  a  suit 
to  enjoin  the  continuance  of  a  nuisance. 
Were  the  nuisance  complained  of  merely  an 
Injury  to  the  freehold,  It  may  be  that  this 
contention  could  be  maintained,  but  here  tbe 
nuisance  alleged  is  one  that  works  an  in- 
Jury  to  tbe  business  of  tbe  lessee,  not  an 
injury  to  the  freehold,  and  his  right  to 
maintain  an  injunction  must  be  determined 
by  tbe  character  of  the  injury  done  him, 
and  the  effectiveness  of  his  remedies  at 
law,  not  upon  tbe  title  by  which  he  holds  the 
property  in  which  he  conducts  tbe  business 
Injured.  The  allegations  of  the  complaint 
show  that  an  action  of  damages  would  afford 
inadequate  relief,  and  this  is  the  measure 
of  tbe  complainant's  right  to  maintain  an 
action  of  injunction. 

It  is  next  complained  tbat  the  injunction  Is 
too  sweeping,  in  that  It  enjoins  the  appel- 
lants from  operating  tbe  shooting  gallery  and 
musical  Instruments  at  all  times,  while  it 
does  not  appear  that  the  operation  in  certain 
parts  of  the  day  would  seriously  interfere 
with  tbe  respondent's  business.  But  this 
question  seems  not  to  have  been  suggested 
In  the  trial  court  There  the  contest  was 
over  the  right  of  tbe  respondent  to  an  In- 
junction at  all,  and  the  court  was  not  asked 
to  limit  tbe  operation  of  the  Injunction  to 
certain  parts  of  the  day.  For  the  reason 
that  It  WHS  not  suggested  below,  it  will  not 
be  determined  here. 

Lastly,  the  appellants  contend  that  the 
evidence  was  Insufficient  to  Justify  the  order. 
On  this  question  we  think  there  can  be  but 
little  doubt  Manifestly  the  operation  of  the 
contrivances  complained  of  at  tbe  place  when 
the  appellant  operated  them  constituted  a 
nuisance  specially  Injurious  to  tbe  appellant. 
He  was  therefore  entitled  to  have  their 
operation  enjoined,  and  the  court  did  not  err 
In  so  holding. 

The  order  appealed  from  is  affirmed. 

MOUNT.  C.  J.,  and  HADLEY,  RUDKIN, 
CROW,  ROOT,  and  DUNBAR,  JJ.,  concur. 


NISBBT  V.  GREAT  NORTHERN  CLAY  CO. 
et  al. 

(Supreme  Court  of  Washington.    Dec.  21, 1905.) 

1.  Receivers  —  Sale— NoTicK  to  Cbeditob— 
Absence  of  Notice— Effect. 

Where,  on  tbe  hearing  of  the  petition  of  a 
creditor  to  set  aside  an  order  confirming  a  re- 
ceiver's sale,  the  creditor  not  having  had  notice 
of  the  Bale,  it  was  not  shown  that  the  trust  had 
lost  anything  by  the  sale,  a  reafSnnance  was 
justified. 

2.  EstoppeI/— Inconsistent  Claims. 

A  creditor  was  in  no  position  to  contest  the 
validity  of  receivers'  certificates  as  constituting 
prior  liens  upon  the  trust  property,  where  tbe 
relief  sought  by  him  was  based  on  such  certifi- 
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3.  Receives— Cebtificatm—Pmowtiis. 

Where  a  certain  receiver's  certificate  wa« 
prior  in  time  to  another,  and  was  for  an  actual 
cash  loan,  and  vas  declared  to  be  a  prior  lien 
by  order  of  conrt,  the  subsequent  certificate 
was  subject  to  it,  though  there  was  no  recital 
of  the  first  certificate  in  the  second. 

4.  Same— Labor  Claims— Pbeferences. 

By  the  express  provisions  of  Sess.  Laws 
1897,  p.  55,  c.  43,  laborers  are  entitled  to  a  prior 
lien  upon  the  property  of  a  corporation  in  the 
hands  of  a  receiver. 

5.  Same— Sale— Payment  —  Receiveb's   Ceb- 
tificates. 

It  was  proi>er  on  a  receiver's  sale  to  permit 
the  purchaser  who  held  receiver's  certificates, 
which  were  prior  liens  on  the  property,  to  turn 
them  in  as  part  of  the  purchase  price. 

Appeal  from  Superior  Court,  King  Coun- 
ty; Boyd  J.  Tallman.  Judge. 

Action  by  Robert  Nisbet  against  the  Great 
Northern  Clay  Company,  In  which  a  receiver 
was  appointed  for  defendant.  Appeal  by  the 
Ohio  Ceramic  Engineering  Company  from 
an  order  denying  a  petition  to  vacate  an 
order  confirming  a  receiver's  sale.    AflBrmed. 

Allen,  Allen  &  Stratton,  for  appellant. 
James  Klefer,  for  respondent  bank.  Mc- 
CafTerty  &  Kane,  for  respondent  Brown. 
Kerr   &   McCord,   for    respondent   Carstens. 

HADL.EY,  J.  This  appeal  is  from  an  or- 
der denying  a  petition  to  vacate  an  order 
confirming  a  receiver's  sale.  The  original 
action  was  brought  by  Robert  Nisbet  against 
the  Great  Northen  Clay  Company,  a  corpo- 
ration. Insolvency  of  the  corporation  was 
alleged  and  admitted,  and  a  receiver  was  ap- 
pointed. The  receiver,  by  authority  of  the 
court,  conducted  the  business  of  the  corpo- 
ration for  some  months,  with  unprofitable 
results.  The  first  receiver  appointed  con- 
ducted the  business  for  a  few  weeks,  when 
he  was  succeeded  by  J.  E.  Ballon,  who  man- 
aged the  receivership  and  affairs  of  the  cor- 
poration for  some  months,  when  he  left  the 
state,  leaving  liabilities  of  the  receivership 
aggregating  a  large  sum.  Ballou  was  then 
removed  as  receiver,  and  A.  L.  Brown  was 
appointed  as  his  successor.  The  disastrous 
results  appear  to  have  been  due  to  the  man- 
agement of  receiver  Ballou.  During  such 
management  the  property  deteriorated  in  val- 
ue, and  was  in  a  dilapidated  condition  when 
Ballou  left  it  The  expenditure  of  some 
thousands  of  dollars  was  necessary  by  way 
of  repairing  and  improving  the  brick  plant 
before  It  could  be  successfully  operated. 
The  receiver  was  unable  to  do  this,  inas- 
much as  the  trust  was  Insolvent.  The  busl- 
liess  could  no  longer  be  conducted  through 
the  receivership.  The  property  was  constant- 
ly depreciating  in  value,  and  with  this  condi- 
tion of  affairs  confronting  hhn  the  present 
receiver.  Brown,  entered  upon  his  duties. 
It  was  the  desire  of  the  court  and  the  receiv- 
er to  prevent  further  dei)reclatlon  In  value  of 
the  assets,  and  thenceforth  the  efforts  of  both 
were  dlrecte<l  to  the  end  that  the  assets  of 
the  trust  might  be  converted  Into  cash  for 


the  benefit  of  creditors  as  speedily  and  ad- 
vantageously as  possible. 

For  a  better  understanding  of  the  questions 
Involved  on  this  appeal  a  further  definite  and 
somewhat  extended  statement  as  to  certain 
facts  becomes  necessary.  On  October  1,  1903, 
a  receiver's  certificate  was  Issued  by  receiv- 
er Ballou  to  the  First  National  Bank  of 
Seattle  for  $3,000,  bearing  interest  at  8  per 
cent,  per  annum,  and  on  the  2d  day  of  No- 
vember of  the  same  year  another  certificate 
was  Issued  by  the  same  receiver  to  the  same 
bank  for  $2,000,  bearing  the  same  rate  of 
interest.  Upon  the  face  of  the  first  certifi- 
cate it  was  declared  to  be  a  first  lien  npon  all 
the  assets  and  property  of  the  corporation. 
The  second  one  was  declared  to  be  a  Hen 
upon  all  the  assets  prior  to  all  other  Hens 
and  claims  except  that  of  the  said  $3,000 
certificate.  The  said  certificates  were  issu- 
ed by  the  authority  of  the  court  and  were 
approved  by  it  The  amount  of  money  rep- 
resented by  the  two  certificates  was  loaned 
by  said  bank  to  the  receiver.  On  the  10th 
day  of  November,  after  the  Issuance  of  the 
last  certificate  above  mentioned,  another  cer- 
tificate was  likewise  issued  by  the  receiver 
to  the  Ohio  Ceramic  Engineering  Company, 
of  Cleveland,  Ohio,  for  $1..'iOO,  bearing  Inter- 
est at  6  per  cent  per  annum.  This  certifi- 
cate stated  upon  Its  face  that  It  was  a  prior 
lien  upon  all  the  assets  of  the  corporation 
except  the  $3,000  certificate  above  mentioned, 
and  the  costs  and  expenses  of  the  trust  The 
certificate  was  issued  in  payment  for  100 
dryer  cars  purchased  by  receiver  Ballou  from 
said  payee  named  In  the  certificate.  Re- 
ceiver Ballou  also  employed  certain  laborers 
while  operating  the  plant,  and  promised  to 
pay  them  sums  aggregating  $2,077.70.  The 
claims  of  these  laborers  were  assigned  to 
said  First  National  Bank  of  Seattle.  The 
total  amount  thus  held  by  said  bank  against 
the  trust.  Including  the  two  certificates  men- 
tioned and  the  assigned  labor  claims,  was, 
with  Interest  $7,248.86  on  the  day  of  the 
confirmation  of  the  sale  which  It  is  here 
Bought  to  set  aside.  On  the  9th  day  of  Feb- 
ruary, 1904,  Robert  Nisbet.  the  plalntlfT  in 
the  action  wherein  the  receiver  was  appoint- 
ed, filed  his  petition  with  the  court,  asking 
an  order  for  the  sale  of  all  the  property  of 
the  Great  Northern  Clay  Company,  then  In 
the  hands  of  the  receiver.  Such  an  order  was 
made  authorizing  the  receiver  to  sell  the 
property  at  public  auction  to  the  highest  bid- 
der for  a  minimum  price  of  $20,000.  and  re- 
quiring not  less  than  10  days'  notice  of  the 
sale.  Notice  as  prescribed  In  the  order  of 
sale  was  given,  and  the  time  fixed  for  the 
sale  was  March  5,  1904,  at  which  time  the 
receiver  offered  the  property  for  sale,  but 
received  no  bids,  and  thereuiwn  he  continued 
the  sale  until  Slarch  10th,  Immediately  aft- 
er the  said  adjournment  of  sale  the  receiv- 
er and  his  attorneys,  together  with  the  at- 
torutys  of  substantially  all  the  parties  who 


Digitized  by  VjOOQ IC 


Wasb^ 


NISBBT  r.  QRBAT  N0BTHE2RN  CLAT  CO. 


17 


bad  appeared  In  tbe  action,  went  before  tbe 
superior  court  then  In  session,  and  in  open 
court  reported  the  failure  to  sell.  Discus- 
sion was  had  between  court  and  counsel  with 
reference  to  tbe  emergency  for  immediate 
sale.  Tbe  court  thereupon  instructed  tbe  re- 
ceiver to  reoffer  tbe  property  for  sale  as  be- 
fore for  the  sum  of  |20,000,  and,  if  that  sum 
could  not  be  obtained,  to  offer  tbe  property 
regardless  of  price,  subject  to  the  confirma- 
tion and  approval  of  the  court 

Thereupon  finest  Carstens  offered  in  open 
court  to  bid  for  tbe  property,  provided  tbe 
aforesaid  claims  of  tbe  First  National  Bank 
of  Seattle  should  be  received  as  a  part  of 
tbe  purchase  price.  This  was  made  In  the 
presence  of  the  court  and  counsel  at  the  time 
they  were  together  as  aforesaid.  The  court 
thereupon  stated  in  the  hearing  of  all  present 
that,  if  said  Carstens  would  bid  at  tbe  ad- 
journed sale  a  sum  which  should  be  accepted 
and  approved  by  tbe  court,  the  amount  of 
the  claims  of  said  bank  would  be  accepted 
as  a  part  of  tbe  purchase  price,  if  said  Cars- 
tens  could  acquire  tbe  claims.  It  was  in  this 
manner  and  through  this  understanding  with 
the  court  and  counsel  for  Interested  parties 
that  Mr.  Carstens  became  involved  In  the 
matters  which  led  to  the  controversy  brought 
here  by  this  appeal.  Accordingly  on  March 
lOtb  the  property  was  again  offered  for  sale 
by  tbe  receiver,  and  Mr.  Carstens  bid  there- 
for the  sum  of  $11,200,  conditioned  upon  the 
use  of  the  obligations  of  the  receiver  to  the 
First  National  Bank  of  Seattle  as  a  part  of 
tbe  purchase  price.  Tbe  receiver  reported 
tbe  offer  to  the  court,  and  notice  of  hearing 
thereon  was  given  to  all  the  parties  to  the 
action,  and  to  all  creditors  who  had  filed 
appearances  in  the  action.  At  the  hearing 
tbe  advisability  of  accepting  tbe  offer  was 
fully  discussed  and  considered  In  the  presence 
of  counsel,  who  represented  substantially  all 
of  the  Interested  parties;  and  the  court,  be- 
lieving that  the  offer  was  tbe  best  that  could 
be  obtained,  directed  the  receiver  to  accept 
It  Thereupon  Mr.  Carstens  paid  the  re- 
ceiver $11,200,  of  which  sum  $7,24856  con- 
sisted of  receiver's  certificates  and  assigned 
labor  claims  held  by  tbe  bank  as  aforesaid, 
and  the  balance,  $3,951.14,  was  paid  In  cash. 
The  sale  was  confirmed  by  the  court,  and  by 
Its  order  a  conveyance  was  executed  by  the 
receiver,  transferring  all  the  property  to  Mr. 
Carstens.  Thereafter  the  Ohio  Ceramic  En- 
gineering Company  filed  a  petition  asking 
that  the  sale,  or  tbe  order  approving  It,  and 
tbe  conveyance,  be  set  aside.  Tbe  jietltion 
recites  the  facts  heretofore  stated  with  ref- 
erence to  tbe  issuance  of  the  $1,.500  receiver's 
certificate  to  the  petitioner,  and  alleges  that 
the  petitioner  had  no  notice  of  the  sale  or  of 
any  of  tbe  proceedings  had  In  connection 
therewith.  It  is  also  alleged  that,  as  a  con- 
sequence of  said  proceedings,  all  tbe  pur- 
chase price  of  tbe  property  was  appropriated 
by  the  receiver  to  the  payment  of  claims 
other  than  that  of  the  petitioner,  and  which 
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were  in  fact  subordinate  and  Inferior  in 
right  and  equity  to  the  claim  of  the  petition- 
er. It  Is  also  alleged  that  allowances  were 
made  to  tbe  receiver  In  the  sum  of  $1,200  for 
his  own  services,  and  $800  for  his  attorney's 
services,  which  sums  are  charged  to  have 
been  excessive;  and  It  Is  asked  that  the  or- 
der of  allowance  be  set  aside.  Tbe  petition 
was  denied,  and  from  tbe  order  of  denial 
tbe  petitioner  Is  prosecuting  this  appeal. 

From  the  record  we  are  satisfied  that  all 
parties  thereto  were  advised  of  the  proceed- 
ings concerning  the  sale  of  tbe  property,  and 
assented  to  tbe  confirmation  thereof,  except 
the  appellant.  At  least,  no  one  except  ap- 
pellant has  raised  any  objection  to  the  pro- 
ceedings. We  are  furthermore  satisfied  that 
tbe  highest  possible  sum  was  obtained  for 
the  property.  Appellant  baa  in  no  man- 
ner pointed  out  how  a  greater  sum  might 
have  been  realized  if  it  bad  been  present 
and  had  actually  participated  in  the  pro- 
ceedings. Without  discussing  the  question 
of  its  right  to  notice  of  the  proceedings,  and 
assuming  that  appellant  is  In  position  to 
contest  the  regularity  thereof,  it  is  never- 
theless true  that,  with  its  opportunity  at 
the  hearing  of  its  petition.  It  has  not  shown 
that  tbe  trust  had  been  In  any  sense  tbe 
loser  by  the  sale  and  Its  confirmation.  We, 
therefore,  think  the  court  was  fully  Justified 
In  entering  the  Judgment  which  was  render- 
ed upon  tbe  bearing  of  appellant's  petition, 
which  In  terms  reaffirms  and  reapproves  tbe 
sale.  This  was  an  order  entered  after  a 
full  bearing  from  appellant,  and  it  seems  to 
us  that  appellant  is  now  concluded  thereby, 
so  far  as  any  question  of  notice  Is  con- 
cerned. It  has  had  Its  day  In  court,  and  an 
opportunity  to  be  beard  upon  the  questions 
it  Is  urging,  and,  unless  some  substantial 
right  has  been  violated,  tbe  order  of  con- 
firmation should   stand. 

The  next  question  to  be  considered  Is  that 
of  the  consideration  for  the  sale  which  was 
accepted  by  the  receiver  and  approved  by 
tbe  court.  Appellant  is  not  In  position  to 
contest  the  validity  of  tbe  receiver's  certif- 
icates as  constituting  prior  liens  upon  tbe 
property  of  tbe  trust,  for  tbe  reason  that 
the  relief  it  now  seeks  is  based  upon  such  a 
certificate.  Its  certificate  states  upon  its  face 
that  It  is  Junior  to  one  for  $3,000  held  by 
tbe  bank  aforesaid,  and  also  that  it  is  Jun- 
ior to  the  expenses  of  the  trust  The  fact 
was,  however,  that  eight  days  before  Its 
certificate  was  Issued  another  one  for  $2,000 
was  issued  to  tbe  bank,  which  fact  was 
doubtless  overlooked  by  inadvertence  when 
appellant's  certificate  was  drawn,  and  was 
not  mentioned  therein.  Tbe  $2,000  certificate 
was,  however,  first  in  point  of  time,  was  for 
an  actual  cash  loan,  was  declared  to  be  a 
prior  lien  by  order  of  tbe  court  and  appel- 
lant's certificate  must  therefore  be  held  to  be 
subject  and  Junior  to  It.  Its  certificate  was 
also  Junior  to  the  laborers'  claims  for  two 
reasons:  The  laborers  were  entitled  to  .a 
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prior  lien  n'pon  the  property  of  the  corpora- 
tion, under  chapter  43,  p.  55,  Sess.  Laws 
1S97,  and  the  certificate  Itself  says  It  is 
enbject  to  the  expenses  of  the  trust  The 
labor  was  performed  In  behalf  of  the  trust 
at  the  Instance  of  the  receiver,  and  by  au- 
thority of  the  court  It  follows  that  all  the 
claims  allowed  by  the  court  as  part  of  the 
purchase  price  of  the  assets  were  liens  uiK>n 
the  assets,  and  prior  to  the  appellant's  claim. 
Being  prior  liens  upon  the  assets,  the  holder 
of  the  claim  would,  so  far  as  appellant  was 
concerned,  have  been  entitled  to  the  first 
money  from  the  proceeds  of  the  sale,  if 
the  sale  had  been  entirely  for  cash.  By  the 
application  of  the  amount  of  the  claims  to 
the  purchase  price  the  result  was  the  same 
as  though  the  full  price  had  been  directly 
paid  in  cash.  We  think  respondent  Carstens, 
as  the  holder  of  those  claims,  would  have 
been  entitled  to  turn  them  In  as  part  of  the 
purchase  price,  even  in  the  absence  of  the 
previous  understandlns  had  with  the  court. 
In  Mercantile  Trust  Co.  v.  Kanawha  &  O. 
K^.  Co.,  58  Fed.  6,  7  O.  C.  A.  3,  the  purchas- 
ers were  permitted  to  deposit  bonds  in  pay- 
ment of  the  purchase  price,  after  paying 
Into  court  sufficient  cash  to  extinguish  the 
costs  and  Hens  prior  to  the  bonds.  Of  this 
the  court  said:  "This  was  precisely  the 
same  as  if  the  purchasers  had  paid  the 
whole  price  in  money,  and  bad  then  with- 
drawn on  distribution  their  pro  rata  share 
of  the  proceeds.  Their  rights  cannot  be 
different  because  they  did  not  go  through 
this  useless  formality.  The  railroad  prop- 
erty, to  the  extent  that  It  was  paid  for  by 
bonds,  was.  In  the  hands  of  the  purchasing 
bondholders,  proceeds  of  sale." 

We  therefore  think  the  sale,  its  approval, 
and  all  the  proceedings  considered  together. 
Including  the  order  of  reconfirmation  afore- 
said were  of  suflScient  regularity,  and  that 
appellant's  rights  were  not  prejudiced  there- 
by. We  know  of  no  statutory  requirements 
regulating  the  sale  of  property  by  receivers 
In  this  state  which  make  It  necessary  to  give 
notice  to  all  the  creditors.  The  sale  is  made 
under  the  direction  of  the  court  as  a  court 
of  equity,  and  It  should  be  presumed  that 
the  court  and  Its  oflicers  will  make  an  honest 
effort  to  realize  the  greatest  sum  possible 
for  the  assets  of  the  trust.  When,  therefore, 
a  purchaser  has  bought  in  good  faith,  unless 
It  Is  subsequently  made  to  appear  that  the 
best  Interests  of  the  trust  would  be  served 
by  not  making  any  sale  at  all,  or  that  the 
consideration  Is  inadequate,  his  rights  be- 
come established,  and  should  not  be  disturb- 
ed. Particularly  should  it  be  so  when  It  ap- 
pears that  no  higher  sum  could  have  been 
realized.  Under  such  circumstances  we  are 
unable  to  see  that  a  creditor's  rights  are 
prejudiced  by  the  mere  fact  that  he  did  not 
have  actual  notice  of  the  sale.  The  record 
of  this  case  shows  that  if  appellant  had  been 
present  at  the  sale  proceedings,  and  at  the 


time  of  the  first  confirmation,  It  would  have 
been  unable  to  effect  a  different  result  from 
that  which  was  obtained.  Its  claim  would 
necessarily  have  been  postponed  as  Junior 
to  those  applied  upon  the  purchase  price, 
for  the  reason  that  the  law  under  the  facts 
fixed  Its  status  so.  Being  subject  to  those 
claims,  appellant's  claim,  therefore,  becomes 
a  first  Hen  upon  the  remaining  assets,  ex- 
cept expenses  of  the  trust,  for  the  reason  that 
It  is  expressly  made  subject  to  such  ex- 
penses. 

Appellant's  Interest  In  the  premises,  there- 
fore, seems  to  be  confined  to  the  right  to 
share  in  the  distribution  of  the  balance  with 
preference,  according  to  the  terms  of  Its  cer- 
tificate. The  purchaser  paid  to  the  receiver 
$3,951.14  cash,  which  exceeds  the  amount 
required  to  pay  appellant's  claim  by  con- 
siderably more  than  $2,000.  Unless  more 
than  the  excess  is  required  to  pay  necessary 
expenses  of  the  trust,  appellant  is  still  am- 
ply protected.  The  petition  shows  that 
by  an  order  of  the  court  tfee  receiver  and  his 
attorneys  were  allowed  for  services  the  ag- 
gregate sum  of  $2,000.  It  Is  claimed  that 
this  was  excessive,  and  the  petition  asks 
that  the  order  of  allowance  be  set  aside.  Aft- 
er hearing  testimony  upon  this  subject  the 
court  reaflirmed  its  former  decision  as  to 
the  value  of  the  services.  From  all  that 
is  shown  In  this  record  we  shall  not  under- 
take to  say  that  the  finding  was  erroneous. 
Other  allowances,  said  to  have  been  made 
at  different  times  during  the  administration 
of  the  trust,  are  discussed  in  appellant's 
brief,  but  they  are  not  mentioned  In  Its  peti- 
tion, are  not  within  the  Issues  before  us, 
and  are  not  covered  by  the  Judgment  from 
which  the  appeal  Is  taken.  They  therefore 
Involve  questions  that  are  not  before  us. 

The  Judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  RUDKIN,  CROW, 
ROOT,  and  DUNBAR,  JJ.,  concur. 


THOMAS  et  ux.  v.  LINCOLN  COUNTY. 
(Supreme  Court  of  Washington.    Dec.  22, 1905.) 

Appeal— Appellate  Court— JuarsDicTioN  — 
Amount  in  Contbovebst  —  Legality  of 
Tax. 

Where  plaintiffs  recovered  a  Judfonent 
against  a  county  in  a  suit  to  recover  $64.56 
taxes  paid  on  an  alleged  erroneous  assessment 
of  a  certain  section  of  land  which  by  mistake 
of  the  taxing  officers  was  assessed  as  containing 
more  land  than  it  did  in  fact  contain,  the  ac- 
tion did  not  involve  the  "legality"  of  a  tax  or 
assessment,  within  Const,  art.  4,  |  4,  and  2 
Ballinger's  Ann.  Codes  &  St.  i  4650,  permitting 
an  appeal  to  the  Supreme  Court  in  cases  involv- 
ing less  than  $200,  where  the  case  involves  the 
legality  of  a  tax  or  assessment 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty; Miles  Polndexter,  Judge. 

Action  by  A.  J.  Thomas  and  wife  against 
Lincoln  county.    From  a  Judgment  in  favor 
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of  plaintiffs,  defendant  appeals.    On  motion 
to  dlszDlss.     Granted. 

R.  M.  Dye,  for  appellant.  H.  A,  P.  Myers, 
for  respondents. 

ROOT,  J.  Respondents  instituted  this  ac- 
tion to  recover  taxes  paid  under  protest.  The 
complaint  contains  two  causes  of  action.  By 
the  first  it  appears  that  resi^ondenta  are,  and 
ever  since  the  year  1900  have  been,  the  own- 
ers of  a  certain  section  of  land  which  con- 
tained 701,66  acres  and  no  more;  that  for 
each  of  the  years  1900,  1901,  1902,  and  1903, 
the  taxing  officers  of  the  appellant  county 
assessed  this  section  of  land  as  containing 
859.08  acres ;  that  respondents  paid  the  taxes 
BO  assessed  In  the  year  1900,  by  mistake  and 
without  knowledge  that  the  section  contained 
a  less  number  of  acres  than  8o9.08;  that 
thereafter  they  paid  their  taxes  each  year 
under  protest  as  to  the  amount  now  claimed 
to  be  excessive;  but  it  Is  not  shown  that  they 
ever  appeared  before  the  board  of  equaliza- 
tion or  In  any  manner  endeavored  to  have 
the  assessment  roll  corrected.  The  second 
cause  of  action  is  based  on  a  similar  claim 
assigned  by  George  W.  Thomas  and  wife  to 
respondents.  The  total  amount  of  excessive 
tax,  alleged  by  respondents  to  have  been  paid 
by  them  and  their  assignors  during  said  years, 
was  the  sum  of  $64.56,  In  which  amount 
Judgment  was  awarded  them  on  the  trial 
of  this  cause  in  the  superior  court  From 
this  judgment  the  county  appeals. 

Respondents  move  to  dismiss  this  appeal 
for  the  reason  that  the  amount  involved  is 
less  than  $200.  Appellant  has  filed  no  reply 
brief,  but  doubtless  relies  upon  the  excep- 
tion in  the  Constitution,  which  permits  an 
appeal  to  be  taken  to  this  court  where  the 
case  Involves  the  legality  of  a  tax  or  assess- 
ment, even  though  the  amount  Involved  be 
less  than  $200.  Neither  party  has  furnished 
08  any  citation  of  authority  upon  the  ques- 
tion involved  in  this  motion  to  dismiss.  The 
question  appears  never  to  have  been  before 
tills  court  We  think  the  motion  must  be 
granted.  We  do  not  think  the  expression 
"legality  of  a  tax"  comprehends  such  a  ques- 
tion as  is  presented  in  this  case.  Here  the 
difficulty  arose  from  the  county  assessor  hav- 
ing entered  this  section  of  land  upon  the 
assessment  roll  as  containing  859.08  acres, 
whereas  it  contained  only  761.66.  The  roll 
being  returned  with  this  number  of  acres  set 
forth  therein,  the  usual  proceedings  were 
taken  by  the  county  oSicIais,  which  culminat- 
ed In  respondents  being  taxed  for  a  larger 
acreage  than  they  In  reality  owned.  We 
think  this  was  an  error  of  fact  and  not  of 
law.  There  was  no  contention  that  the  land 
of  respondents  was  not  subject  to  taxation. 
There  was  no  contention  that  a  higher  rate 
of  levy  was  made  than  the  law  Justified. 
There  was  no  contention  that  property  was 
assessed  which  was  by  law  exempt.  There 
was  mo  lack  of  power  to  assess  and  levy  a 


tax.  There  was  no  contention  that  any  of 
the  proceedings  apiiertaiulng  to  the  assess- 
ment or  levy  were  made  other  than  as,  or 
different  from  those,  provided  by  law.  The 
controversy  did  not  arise  from  a  difference 
of  opinion  on  any  question  relating  to  the 
8Ul)Je<'t-mntter,  or  as  to  any  rule  or  con- 
struction of  law;  but  the  whole  controversy 
took  its  inception  from  the  mistake  of  the 
assessor  in  entering  the  amount  of  respond- 
ents' acreage  in  the  assessment  roll.  This 
was  a  mistake  that  could  and  should  have 
been  called  to  the  attention  of  the  assessor, 
the  county  commissioners,  or  the  board  of 
equalization,  and  corrected  by  some  of  these 
officials.  Neither  the  omission  to  do  or  have 
this  done,  nor  the  error  in  entering  the  num- 
ber of  acres  erroneously,  in  our  opinion, 
presented  to  the  lower  court  a  question  affect- 
ing the  "legality"  of  a  tax  or  assessment  as 
that  term  is  employed  in  section  4,  art.  4, 
of  the  state  Constitution,  and  in  section  4650, 
2  Ballinger's  Ann.  Codes  &  St  We  have 
been  imable  to  find  any  authorities  exactly  in 
point  but  believe  that  the  following  have  a 
tendency  to  support  the  conclusion  we  have 
reached:  Hansen  r.  Nilson,  17  Wash.  006, 
50  Pac.  611;  Brown  v.  Rice,  52  Cal.  489; 
Cooley  on  Taxation  (2d  Ed.)  p.  748;  Favrot 
V.  Baton  Rouge,  38  La.  Ann.  230;  State  v. 
Recorder,  41  La.  Ann.  533,  6  South.  819; 
Mason  v.  Gamble,  21  How.  (U.  S.)  390,  16 
L.  Ed.  81;  Tebault  v.  New  Orleans,  108  La. 
680,  32  South.  982;  Rocheblave  Co.  v.  New 
Orleans,  110  La.  530,  34  South.  605. 
The  motion  to  dismiss  is  granted. 

MOUNT,  C.  J.,  and  DUNBAR,  HADLEY, 
FULLERTON,    RUDKIN,    and   CROW,   JJ., 

concur. 


SLATER  V.  GRIBBEL  et  al. 

(Supreme  Court  of  Washington.    Dec.  20, 1905.) 

Equity— Stanmno  to  Invoke  Pbotbction— 
Fraud  of  Complainant. 

Plaintiff  falseljr  represented  to  defendants 
that  he  had  an  option  on  a  tract  of  land,  and 
procured  from  them  a  loan  of  $20,000  to  make 
the  purcliase.  He  then  employed  a  third  per- 
son to  obtain  a  contract  for  the  purchase  of 
the  land,  giving  him  $100  to  pay  down  there- 
on. The  contract  was  procured  accordingly, 
the  purchase  price  being  $35,000,  and  plaintiff 
contracted  to  buy  the  land  from  the  third  per- 
son for  $100,000 ;  the  contract  containing  an 
indorsement  that  $15,000  had  tieen  paid  there- 
on, whereas  nothing  had  been  paid  except  Uie 
$100.  On  the  strength  of  this  contract  and 
false  representation  as  to  the  money  paid  there- 
on, plaintiff  borrowed  $30,000  more  from  de- 
fendants. It  was  agreed  between  plaintiff  and 
defendants  that  a  corporation  was  to  be  organ- 
ized to  take  over  the  lands,  bonds  were  to  be 
sold,  and  defendants  were  to  be  reimbursed  from 
the  proceeds  of  the  bonds,  and  were  to  receive 
a  stock  bonus.  Plaintiff  converted  most  of  the 
money  to  his  own  use  and  made  no  further  pay- 
ments on  the  contract.  Tax  foreclosure  pro- 
ceedings were  instituted  against  the  land,  and 
on  plaintiff's  refusal  to  pay  the  taxes,  pay  the 
purchase   price,    or   organize    the   corporation, 
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certain  defendants,  to  protect  themseWeB, 
bought  the  land  from  the  third  person  for 
$52,500.  Held,  that  plaintiff  bad  no  atanding 
in  a  court  of  equity  to  assert^  title  to  the  land 
under  bis  contract  with  the  third  person. 

Appeal  from  Superior  Court,  King  Co»mty ; 
W.  R.  Bell,  Judge. 

Action  by  Rol>ert  Y.  Slater  against  John 
Grlbbel  and  others.  From  the  Judgment 
rendered,  plaiutiCf  and  certain  defendants  ap- 
peal.   Affirmed. 

W.  H.  Bogle,  for  appellant.  Wm.  Parmer- 
lee  and  Wm.  Q.  Crosby,  for  respondents. 

MOUNT,  C.  J.  Appellant,  Slater,  brought 
this  action  In  equity,  asking  the  court  to 
adjudge  him  a  four-tenths  Interest  in  certain 
lands  In  King  county.  After  issues  were 
made  upon  the  pleadings,  and  after  a  trial  on 
the  merits,  the  court,  without  making  any 
findings  of  fact,  entered  a  decree  adjudging 
that  appellant  Slater  was  entitled  to  a  four- 
tenths  interest  in  the  lands  in  question,  on 
condition  that  within  four  months  from  the 
date  of  the  decree  he  would  repay  to  re- 
spondents the  sum  of  $27,600  borrowed  from 
them,  and  the  further  sum  of  $21,100,  being 
four-tenths  of  the  purchase  price  of  the  land 
paid  by  respondents,  making  a  total  of 
$48,600.  From  that  decree  Slater  has  ap- 
pealed. 

There  is  some  dispute  of  the  facts  upon  the 
record ;  but,  after  carefully  reading  the  same, 
we  find  the  following  to  be  the  substance  of 
the  facts  in  the  case:  Prior  to  July,  1902,  the 
heirs  of  John  McHenry,  deceased,  were  the 
owners  of  about  1,117  acres  of  land  In  sec- 
tions 26,  30,  32,  and  36,  In  township  21  north, 
of  ranges  6  and  7,  in  King  county,  which 
lands  are  supposed  to  contain  deposits  of 
coal.  J.  B.  Metcalfe  was  attorney  In  fact  for 
the  heirs  of  John  McIIenry,  deceased.  In 
May  and  June  of  1902,  appellant  Slater,  who 
is  a  resident  of  Washington,  D.  C,  accom- 
panied by  respondent  W.  S.  Bowen,  went 
to  the  office  of  John  Grlbbel  in  Philadelphia, 
Pa.,  and  there  represented  to  Mr.  Grlbbel  that 
they  had  an  option  to  purchase  the  lands 
above  mentioned;  that  they  wanted  to  take 
up  the  option  and  ac(]ulre  the  title  of  said 
lands  and  tberouiwn  organize  a  corporation, 
to  be  known  as  the  "Green  River  Coal  Min- 
ing Company,"  with  a  capital  stock  of 
$5,000,000,  and  then  bond  the  corporation 
for  $300,000,  which  sum  of  money  realized 
from  the  bonds  was  to  be  used  in  paying  the 
purchase  price  of  the  land  and  equipping  the 
corporation  for  mining  coal  In  the  state  of 
Washington.  They  also  represented  that 
negotiations  were  under  way  for  floating  the 
said  $.300,000  worth  of  bonds,  and  that  a 
trust  company  had  promised  to  float  the 
bonds  as  soon  as  title  could  be  acquired  to 
the  land.  They  then  proposed  to  Mr.  Grlbbel 
to  borrow  $5,000  from  him,  which  money  was 
to  be  used  for  the  purpose  of  taking  up  the 
option  on  the  land.    Relying  uiK>n  the  rep- 


resentations as  above  stated,  Mr.  Oribbel  ad- 
vanced to  Slater  and  Bowen  $5,000,  and  took 
a  contract  by  which  they  agreed  to  repay  the 
said  sum  of  $5,000  to  Mr.  Grlbbel,  as  soon  as 
money  was  realized  upon  the  bonds  above 
mentioned,  and  to  issue  to  bim  100,000  shares 
of  fully  paid  stock  in  the  coriioratlon  to  be 
organized.  They  also  obtained  $5,000  from 
I.  J.  McGeogh,  of  PhIIadeii)hia,  and  $10,000 
from  C.  T.  Bride,  of  Washington,  D.  C,  in 
the  same  way.  They  then  came  to  Seattle; 
whereupon  appellant  Slater  employed  one 
D.  B.  May  to  call  upon  J.  B.  Metcalfe  for  the 
purpose  of  purchasing  the  land  above  re- 
ferred to.  Mr.  May  did  so  and,  on  July  21, 
1902,  entered  into  a  contract  with  Mr.  Met- 
calfe by  the  terms  of  which  contract  Mr. 
Metcalfe,  for  the  heirs  of  John  McHenry,  de- 
ceased, agreed  to  sell  and  convey  said  lands 
to  said  May  for  the  sum  of  $35,000,  Mr.  May 
agreeing  to  assume  and  pay  the  back  taxes, 
which  were  then  due  and  delinquent  In  a 
large  amount.  Slater  furnished  May  $100, 
which  was  paid  down  on  the  contract  The 
balance  was  to  be  paid  as  soon  as  the  title 
in  fee,  subject  to  the  taxes,  could  be  convey- 
ed to  Mr.  May.  Mr.  May  thereuiwn,  on  the 
same  day,  to  wit,  July  21,  1902,  at  Slater's 
request  entered  Into  a  contract  with  Slater, 
by  which  contract  Slater  agreed  to  pay  to 
Mr.  May  the  sum  of  $100,000  for  the  prop- 
erty as  follows:  $15,000  cash  at  the  date 
of  the  contract;  $25,000  on  September  1, 
1902 ;  and  $00,000  within  six  months  from  the 
date  of  the  contract.  At  the  time  this  last- 
named  contract  was  entered  Into,  a  receipt 
for  $15,000  was  indorsed  thereon  by  Mr.  May, 
but  no  money  was  paid  except  the  $100 
which  May  paid  to  Mr.  Metcalfe  as  above 
stated.  With  this  contract  In  their  posses- 
sion. Slater  and  Bowen  returned  to  Pennsyl- 
vania, where  they  began  to  solicit  funds, 
which  they  statetl  were  for  the  purpose  of 
meeting  the  $2.'>,000  payment  due  on  Sep- 
tember Ist.  They  represented  that  said  D. 
B.  May  was  the  owner  of  the  land;  that 
Slater  held  a  contract  for  the  purchase  there- 
of from  May  for  $TO0.0O0;  that  $15,000  of 
this  sum  had  been  paid,  and  that  the  lands 
were  valuable  for  deposits  of  coal  contained 
therein;  that  they  intended  to  form  a  cor- 
poration as  hereinbefore  stated,  and  that 
they  had  arranged  with  a  New  Tork  trust 
company  to  float  the  bonds  for  $300,000  as 
soon  as  a  good  title  was  obtained  to  the  lands. 
Upon  the  strength  of  these  representations, 
they  succeeded  in  borrowing  about  $30,000 
from  the  respondents.  In  addition  to  the 
$20,000  hereinbefore  referred  to,  issuing  in- 
dividual contracts,  promising  to  repay  each 
person  contributing  money  the  amount  he 
contributed  as  soon  as  the  $300,000  in  bonds 
were  realized  upon,  and  also  promising  to 
deliver  to  each  person  a  stated  number  of 
shares  of  stock  of  the  Green  River  Coal 
Company,  when  the  same  should  be  Incor- 
porated.   The  whole  of  the  money  realized 
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In  this  way  was  turned  over  to  the  appel- 
lant R.  Y.  Slater.  No  payments  were  made 
upon  the  contract  between  Slater  and  May, 
and  no  further  payment  was  made  upon  the 
contract  between  May  and  Metcalfe  In 
October,  1902,  King  county,  lu  which  the 
lands  were  located,  instituted  proceedings  to 
foreclose  its  lien  for  taxes  upon  the  lands. 
Thereui)on,  Mr.  Metcalfe  demanded  of  Mr. 
May  that  be  pay  the  taxes  against  the  lands. 
Mr.  May,  In  turn,  demanded  money  of  Slater 
for  that  purpose.  Slater  refused  or  neglected 
to  advance  any  money  for  this  purpose,  the 
attention  of  resiMndents  was  called  to  this 
foreclosure  proceeding,  and,  upon  Inquiry, 
they  first  learned  that  May  bad  no  title  to 
the  lands,  but  held  only  a  contract  for  the 
purchase  thereof,  and  that  be  had  paid  only 
$100  thereon.  They  also  learned  that  Slater 
had  collected  more  than  $50,000  In  money  for 
the  purchase  of  the  land,  and  had  paid  none 
of  the  purchase  price.  He  refused  to  pay 
the  purchase  price,  claiming  he  had  paid 
$40,000  thereon,  and  refused  to  pay  the  taxes 
or  to  organize  the  corporation.  Respondents, 
after  learning  of  the  fraud  which  had  been 
perpetrated  upon  them,  thereupon,  in  order 
to  protect  themselves  against  total  loss  of 
the  money  they  had  advanced  to  Slater,  en- 
tered into  negotiations  with  Mr.  Metcalfe  and 
Mr.  May  for  the  purchase  of  the  lauds,  in- 
dependent of  Mr.  Slater;  which  negotiations 
resulted  on  January  5,  1905,  in  a  deed  from 
said  May  to  the  defendants,  except  May,  Mc- 
Oeogh,  and  Riegle,  conveying  the  property 
to  them  in  fee  for  the  sum  of  $52,500.  The 
appellants,  McGeogh  and  Riegle  were  advised 
of  the  piui>08es  and  objects  of  the  other 
defendants  in  purchasing  the  property  direct, 
and  were  invited  to  furnish  their  pro  rata  of 
the  purchase  price  and  share  in  the  results, 
but  they  refused  to  do  so.  The  evidence  also 
shows  that  the  whole  sum  of  $56,400,  collect- 
ed by  appellant  Slater  from  the  respondents, 
was  converted  by  Slater  to  his  own  use,  ex- 
cept the  sum  of  about  $0,000  or  $7,000,  which 
was  used  in  promoting  his  fraudulent  scheme. 
Appellant,  Slater,  uiK>n  this  api)eal,  argues 
that  he  is  an  equitable  owner  of  tlie  lands,  be- 
cause (1)  the  title  of  respondents  was  ac- 
quired from  Mr.  May  with  whom  he  had  a 
contract  for  the  purclmse  thereof,  which  con- 
tract was  known  to  respondents,  and  also  be- 
cause be  bad  paid  $40,000  thereon;  (2)  be- 
i'ause  he  had  not  abandoned  the  contract; 
and  (3)  because  respondents  took  title  direct 
from  May  before  the  last  payment  upon  Sla- 
ter's contract  became  due,  and  were  there- 
fore estopped  by  their  own  deeds  from  con- 
tending that  their  title  is  free  from  the  equity 
of  Slater,  under  the  rule  in  Brummett  v. 
Campbell,  32  Wash.  358,  73  Pac.  403.  It  is 
sufficient  answer  to  all  these  positions  to  say 
that  Slater's  fraud,  which  is  clearly  shown 
upon  the  record,  gives  him  no  standing  in  a 


court  of  equity.  His  acts  from  the  beginning 
clearly  show  his  fraudulent  intention.  He 
represented  to  respondent  Gribbel,  in  June, 
1902,  that  he  had  an  option  on  the  land.  This 
representation  was  absolutely  false.  He  had 
no  option  of  any  kind  at  that  time.  He 
probably  knew  that  be  could  acquire  a  title  at 
that  time,  but  be  had  none  then.  On  July 
21,  1902,  he  could  have  purchased  the  prop- 
erty for  $35,000.  He  did  not  do  so.  Instead 
of  that,  he  employed  D.  B.  May,  who  knew 
nothing  of  the  property  and  who  bad  no 
money,  to  go  to  Mr.  J.  B.  Metcalfe  and  pur- 
chase the  property.  May  entered  Into  a  con- 
tract with  Metcalf  for  the  purchase  of  the 
property  for  $35,000,  paid  $100  down  with 
money  furnished  by  appellant  Slater,  and 
then,  at  appellant's  request,  entered  into  a 
contract  with  appellant  to  sell  the  property  to 
blm  for  $100,000.  This  was  a  fraud  upon  the 
face  of  it.  The  contract  recited  that  $15,000 
was  paid  thereon.  This  was  false.  With  this 
contract  as  a  basis,  ap[>ellant  collected  $36,000 
more  money  from  respondents  upon  false  and 
fraudulent  representations.  He  made  no  pay- 
ments upon  the  contract,  except  the  sum  of 
$100.  He  received  and  converted  to  his  own 
use  more  than  $50,000  by  these  fraudulent 
representations,  and  now,  when  the  fraud  is 
discovered  by  the  persons  defrauded,  and  they 
turn  away  from  him  and  seek  to  protect  them- 
selves by  purchasing  the  land  for  al>out  one- 
half  the  sum  he  bad  agreed  to  pay  for  it,  he 
asks  a  court  of  equity  to  adjudge  him  a  four- 
tenths  owner  by  reason  of  an  alleged  $40,000 
payment  which  he  never  made,  and  to  make 
which  respondents  furnished  $40,000.  But  for 
the  timely  interference  of  respondents,  the 
whole  property  would  have  been  lost  to  them 
through  foreclosure  of  delinquent  taxes,  and 
their  only  recourse  would  have  been  against 
Slater  personally.  Under  these  conditions, 
the  lower  court  certainly  went  as  far  as  It 
was  justified  in  going  when  It  decreed  that 
Slater  should  have  a  four-tenths  interest  In 
tlie  land,  upon  repayment  of  the  money  loaned 
to  him  and  the  payment  of  $21,100  additional 
to  the  respondents,  being  four-tenths  of  the 
purchase  price  which  respondents  finally  paid 
for  the  lands.  Respondents  have  not  ap- 
pealed, and  for  that  reason  only  we  shall  not 
modify  the  decree  in  their  behalf.  Appellanti. 
McGeogh  and  Riegle  were  invited  to  coutrib" 
ute  to  the  purchase  of  the  land  by  re8pon*^> 
ents,  and  share  in  the  results,  before  the  pit*^ 
chase  was  actually  made.  They  declined,  aud 
outside  parties  were  subsequently  permitted 
to  come  in  and  assume  the  burden.  They  ait, 
therefore.  In  no  position  to  complain. 

The  judgment  appealed  from  Is  afflrmeOi 
with  costs  against  appellant  Slater. 

DUNBAR,    ROOT,    RUDKIN,    FULLEE. 
TON,  HADLBY,  and  CROW,  JJ.,  concur. , 


Digitized  by 


Google 


22 


83  PACIFIC  REPORTER. 


(Wasb. 


STATE  y.  STRODEMIER. 
(Supreme  Court  of  Washington.    Dec.  28,  1905.) 

1.  Cbiminai,  Law — Misconduct  of  Jubt  and 
Baiuff. 

Where,  in  a  prosecution  for  cattle  stealing, 
the  court  ordered  that  the  jury  be  kept  together 
in  charge  of  sworn  bailiffs,  the  fact  that  one 
of  such  jurors  during  the  trial  went  to  a  pub- 
lic drinking  saloon  out  of  the  hotel  where  they 
were  being  kept,  accompanied  by  a  bailiff,  with- 
out permission  of  the  court  or  consent  of  the  de- 
fendant, and  there  took  a  drink  of  whisky,  and 
immediately  returned  in  charge  of  the  bailiff  to 
the  other  jurors  at  the  hotel,  constituted  such 
misconduct  on  the  part  of  both  the  juror  and  the 
bailiCt  as  vitiated  a  conviction  subsequently  had. 
[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  §i  2254-2257.] 

2.  Saue — Pkejxjdice. 

Sucli  acts  raised  a  conclusive  presumption 
of  prejudice  against  defendant,  which  could  not 
be  rebutted  by  affidavits  of  jurors  tliat  the  juror 
in  question  was  the  last  to  consent  to  a  verdict 
of  guilty. 

[EM.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  U  2254-2257.] 

Rudkin  and  Fullerton,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Douglas  Coun- 
ty; R.  S.  Stelner,  Judge. 

Henry  Stxodemler  was  convicted  of  cattle 
stealing,  and  he  appeals.    Reversed. 

W.  J.  Canton  and  W.  E.  Southard,  for  ap- 
pellant W.  A.  Reneaw  and  Sam  B.  Hill, 
for  the  State. 

MOUNT,  O.  J.  Appellant  was  convicted  of 
the  crime  of  cattle  stealing.  He  alleges  three 
errors  of  the  trial  court.  One  of  these  Is 
decided  adversely  to  his  contention  in  State 
V.  Strodemler  (Wash.,  filed  December  6, 
1905)  82  Pac.  915.  Another  cannot  arise  up- 
on a  new  trial.  It  Is  therefore  necessary  for 
us  to  consider  but  one  of  the  alleged  errors. 
At  the  beginning  of  the  trial  of  the  case 
the  Jury  was  ordered  kept  together  in  charge 
of  sworn  bailiffs.  While  the  Jurors  were  not 
sitting  in  the  jury  box,  they  were  kept  at 
a  hotel  at  the  county  seat  On  the  morning 
of  January  5,  1905,  before  the  court  had  con- 
vened for  the  day,  and  before  the  jury  had 
breakfasted,  one  of  the  jurors.  In  company 
with  one  of  the  bailiffs,  went  to  a  public 
drinking  saloon  out  of  the  hotel,  without 
permission  of  the  court  or  the  consent  of 
appellant,  and  there  took  a  drink  of  whisky, 
and  immediately  returned  In  charge  of  said 
bailiff  to  the  other  jurors  at  the  hotel.  One 
or  two  other  persons  besides  the  bartender 
were  in  the  saloon  while  the  juror  and  the 
bailiff  were  there,  but  no  conversation  took 
place  between  said  juror  and  other  persons, 
except  such  conversation  as  was  necessary 
to  order  drinks.  Appellant  maintains  that 
this  was  such  misconduct  of  the  jury  as  to 
entitle  him  to  a  new  trial.  The  question 
was  presented  to  the  trial  court  upon  motion 
for  a  new  trial,  which  was  denied. 

The  court  should  have  sustained  the  motion 
upon  this  ground.    If  the  rule  Is  established 


that  a  Juror,  In  company  with  a  bailiff,  may 
separate  from  the  body  of  the  jury  and  go 
to  a  public  drinking  saloon,  and  there  in- 
dulge in  drinking  intoxicating  liquors,  with- 
out the  knowledge  of  the  trial  judge  or  the 
consent  of  the  defendant  dire  results  may 
follow.  If  one  juror  may  be  permitted  to  do 
such  acts,  the  whole  jury  may  do  so,  and 
Jurors  disposed  to  such  habits  may  readily 
bring  Jury  trials  into  disrespect  and  con- 
tempt Public  policy  forbids  that  such  acts 
be  tolerated  In  the  trial  of  causes.  The 
fact  that  the  juror  took  a  drink  of  intoxicat- 
ing liquor  during  the  trial  is  not  so  repre- 
hensible of  itself  as  the  fact  that  he  went  to 
a  public  drinking  saloon  and  at  such  public 
place.  In  the  presence  of  the  bartender  and 
one  or  two  others,  drank  liquor,  and  was  per- 
mitted to  go  there  by  an  officer  whose  sworn 
duty  required  that  he  should  not  give  the 
juror  drink,  except  by  order  of  the  court 
It  is  the  policy  of  the  law,  in  keeping  jurors 
together  and  away  from  the  public,  that 
nothing  outside  of  the  evidence  shall  be  per- 
mitted to  influence  their  verdict  When  they 
are  taken,  either  singly  or  in  a  body,  to  a 
public  drinking  saloon,  where  people  who 
are  interested  may  be  expected  to,  and  fre- 
quently do,  congregate  to  discuss  the  case  ou 
trial,  an  opportunity  is  afforded  for  undue 
Influence  upon  the  Jury,  and  the  spirit  U 
not  the  letter,  of  the  law  is  violated.  Cases, 
no  doubt  frequently  arise  where,  from  neces- 
sity, a  Juror  is  permitted  to  withdraw  from 
the  body  of  the  Jury  for  a  short  period  of 
time,  and  without  the  express  order  of  the 
court  or  the  consent  of  the  defendant  on 
trial.  Such  acts,  of  course,  arise  from  neces- 
sity, and  would  not  be  held  to  be  misconduct 
But  such  is  not  the  case  here.  The  only 
excuse  offered  is  that  the  Juror  was  suffering 
from  a  cold  and  pain  in  the  stomach.  If 
these  facts  were  true,  no  emergency  is  shown, 
and  no  excuse  is  offered  for  not  applying 
to  the  court  for  an  order  for  some  remedy, 
which  could  readily  have  been  granted  with- 
out exposing  the  juror  to  the  public  in  the 
unseemly  manner  which  he  took  upon  him- 
self. Neither  be  nor  the  bailiff  was  justified 
In  this  conduct. 

In  order  to  avoid  the  misconduct  of  this 
juror,  the  state  filed  afildavits  of  several  of 
the  Jurors,  to  the  effect  that  the  juror  was 
the  last  to  consent  to  a  verdict  of  guilty; 
and  It  is  contended  for  that  reason  that  the 
misconduct  of  the  Juror  was  without  prej- 
udice. But  the  rule  seems  to  be  that,  where 
misconduct  Is  admitted,  jurors  cannot  be 
heard  to  deny  Its  prejudicial  Influence.  Peo- 
ple V.  Chin  Non  (Cal.)  80  Pac.  681;  People 
V.  Stokes,  103  Cal.  TOG,  37  Pac.  207,  42  Am. 
St  Rep.  102;  People  v.  Azoff,  105  Cal.  034, 
39  Pac.  59.  We  think  that,  under  the  circum- 
stances of  this  case,  prejudice  must  be  pre- 
sumed. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trial. 
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DUNBAH,  HADLET,  CaiOW,  and  BOOT, 
JJ.,  concur. 

BUDKIN  and  FULLBRTON,  JJ,  (dissent- 
ing). Tbere  are  bat  two  conceivable  reasons 
wby  tbe  verdict  should  be  set  aside  In  this 
case:  First,  because  one  of  the  Jnrors  was 
separated  from  his  fellow  Jnrors  'or  a  fetr 
minutes,  In  company  with  a  sworn  officer  of 
tbe  court  having  him  in  charge;  or,  second, 
because  the  same  Juror  entered  a  public 
saloon  and  took  a  drink  of  whisky  during 
the  progress  of  tbe  trial.  We  cannot  believe 
that  tbe  majority  Intends  to  lay  down  the 
rule  that  a  verdict  must  be  set  aside  every 
time  a  Juror  enters  a  public  saloon  or  takes 
a  drink  of  whisky  during  the  progress  of  a 
trial.  Those  who  are  familiar  with  the 
habits  of  12  men  picked  up  from  the  ordina- 
ry walks  of  life  know  full  well  the  results 
that  would  follow  from  the  adoption  of  any 
such  rule.  Nor  did  the  withdrawal  of  the 
Juror  from  his  associates,  under  the  facts 
disclosed  in  the  record,  constitute  a  separa- 
tlon  of  the  jury  In  legal  contemplation. 
*Tbe  presumption  will  not  be  Indulged  that  a 
separated  Juror  was  tampered  with  In  the 
Immediate  presence  of  the  officer  having 
him  In  charge."  12  En<>y.  PI.  &  Pr.  p.  572. 
Even  where  tbere  Is  an  Improper  and  on- 
authorized  separation  of  tbe  Jury,  according 
to  the  great  weight  of  authority,  tbe  only 
effect  of  tbe  separation  is  to  throw  upon  tbe 
state  the  burden  of  rebutting  the  Inference 
that  Injury  or  prejudice  may  have  resulted 
to  the  accused  by  reason  of  tbe  separation. 
Id.  pp.  5GS-570.  It  is  unnecessary  for  us  to 
consider  what  tbe  proper  rule  should  be  in 
this  Jurisdiction  nnder  such  circumstances, 
but  we  refer  to  the  majority  rule  for  the 
purpose  of  showing  that  In  a  case  like  this, 
where  there  has  been  no  separation  In  fact, 
and  where  It  Is  affirmatively  and  conclusive- 
ly shown  that  no  prejudice  resulted,  a  new 
trial  should  not  be  g^ranted.  While  the  con- 
duct of  the  bailiff  and  Juror  Is  properly  sub- 
ject to  censure  and  criticism,  the  parties  to 
the  action  were  In  no  manner  responsible 
for  their  shortcomings. 

We  think  proper  punishment  meted  out  to 
the  juror  and  the  officer  for  their  contuma- 
cious conduct  In  disobeying  the  orders  of  the 
court  would  fully  satisfy  tbe  demands  of 
public  Justice,  and  that  the  new  trial  should 
be  denied. 

r72  Kan.  3S3) 

GIBSON  ▼.  HAMMERBURO. 
(Supreme  Court  of  Kansas.  Dee.  9,  IMS.) 
L  Taxation  —  Tax  Dbkds  —  Foau— EmoT. 
A  tax  deed  which  follows  the  form  prescrib- 
ed by  statute  is  sufficient,  and  furnishes  prima 
facie  evidence  that  the  tax  proceedings  were 
tegular  and  that  every  step  necessary  to  the 
validity  of  the  deed  was  taken. 

[Ed.  Note. — For  cases  in  point,  sat  loL  40b 
Cuit.  Die  TaiaUoa.  U  ie04,^yS6&]  ^ 


2.  Bavb— Descbtpttok — SuFfic'ieifUT. 

A  tax  deed  which  gives  a  full  description  of 
a  single  city  lot  in  the  recital  that  it  was  sub- 
ject to  taxation,  and  In  subsequent  recitals  as 
to  sale,  assignment  of  certificate,  and  of  the 
conveyance  of  the  property  the  lot  is  not  re- 
described,  but  only  referred  to  as  "said  prop- 
erty," "the  real  property  above  described,  and 
"the  property  last  hereinbefore  described,"  is 
not  void  for  insufficient  description  of  the  prop- 
erty sold  and  conveyed,  where  the  deed  recites 
that  tbe  whole  lot  was  sold ;  that  being  the 
least  quantity  bid  for  the  taxes  charged  against 
it 

[Ed.  Note. — For  cases  in  point,  see  voL  45, 
Cent.  Dig.  Taxation,  U  1510,  1520.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Montgomery 
(Jounty;  Thos.  J.  Flannelly,  Judge. 

Action  by  Charles  E.  Gibson  against  God- 
frey Hammerburg.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

A.  L.  Billings,  for  plaintiff  In  error.  A. 
L.  Wilson,  for  defendant  la  error. 

JOHNSTON,  a  J.  In  an  action  to  recover 
a  lot  In  the  city  of  Cherryvale  the  result 
turned  on  whether  a  tax  deed  purporting  to 
convey  tbe  lot,  and  under  which  Godfrey 
Hammerburg  held,  was  valid  on  its  face. 
Tbe  defect  relied  on  by  Charles  E.  Gibson, 
who  held  under  a  conveyance  from  the  origi- 
nal owner,  was  that  a  full  description  of 
the  land  was  not  given  in  tbe  granting  clause 
of  the  tax  deed.  In  the  first  of  the  tax  deed, 
and  as  a  part  of  the  recital  that  the  lot  was 
subject  to  taxation.  It  Is  fully  and  accmrate- 
ly  described.  lo  the  succeeding  parts,  re- 
citing the  sale,  the  assignment  of  the  certifi- 
cate of  sale,  tbe  failure  to  redeem  from  the 
sale,  and  the  final  grant  and  conveyance  to 
the  assignee,  the  lot  Is  referred  to  as  "said 
property,"  "the  real  property  above  de- 
scribed," and  "the  property  last  hereinbefore 
described."  Tbere  can  be  no  uncertainty  or 
doubt  as  to  the  property  taxed,  sold,  or  In- 
tended to  be  conveyed.  Only  one  description 
Is  given  in  the  deed,  and  that  la  complete 
and  perfect  The  whole  of  tbe  parcel  taxed 
was  sold  for  the  taxes.  It  was  tbe  least 
quantity  bid  for  the  taxes  charged  against 
it,  and  the  whole  of  It  was  conveyed  by  the 
deed.  Reference  Is  made  to  McDonougb  v. 
Merten,  63  Kan.  120,  35  Fac.  1117,  where  It 
was  said  that  a  second  description  was  nec- 
essary. Tbere,  however,  a  quarter  section  of 
land  was  taxed,  and  the  deed  did  not  show 
the  quantity  of  land  sold  for  taxes,  or  that 
what  was  sold  was  the  least  quantity  bid 
for  the  taxes  against  the  property.  It  was 
therefore  held  that  the  omissions  were  fatal 
to  tbe  validity  of  the  conveyance.  Here  It 
Is  recited  that  the  purchaser  "having  offoed 
to  pay  the  sum  of  $7.38,  being  the  whole 
amount  of  taxes,  interest,  and  costs  then  due 
and  remaining  unpaid  on  said  pr(H)erty  for 
all  of  said  property,  which  was  the  least 
quantity  bid  for,  and  payment  of  tbe  said 
sum  baring  by  blm  been  made  to  tbe  said 
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treasnrer  tbe  said  property  was  stricken  off 
to  lilm  at  that  price."  It  therefore  appears 
that  a  single  lot  was  taxed,  a  single  lot  was 
sold,  and  a  single  lot  was  conveyed,  and 
the  appropriate  references  to  the  lot  as  first 
described  In  the  deed  designates  the  proper- 
ty sold  and  conveyed  with  "ordinary  and 
reasonable  certainty,"  and  that  is  all  that 
is  required.  Haynes  v.  Heller,  12  Kan.  381 ; 
Dodge  V.  Emmons,  34  Kan.  732,  9  Pac.  031. 

There  is  a  further  contention  that  the 
deed  is  bad  because  it  does  not  show  the 
notice  of  tax  sale,  that  a  certificate  of  sale 
was  given,  and  that  the  certificate  was  pre- 
sented to  the  county  clerk  preliminary  to 
the  execution  of  the  deed.  While  these  de- 
tails are  mentioned  in  the  statute,  they  are 
not  prescribed  in  the  statutory  form  of  deed. 
Where  the  statute  prescribed  the  form  of  a 
deed,  a  compliance  with  that  form  is  suffi- 
cient Hobson  V.  Dutton,  9  Kan.  477.  The 
deed  in  question  closely  follows  the  statutory 
form,  and,  being  good  on  its  face,  it  fur- 
nishes prima  facie  evidence  that  the  required 
notices  were  given,  that  the  proceedings  were 
regular,  and  that  every  step  necessary  to 
its  validity  was  taken.  There  is,  further, 
a  recital  in  the  deed,  as  prescribed  by  the 
statute,  that  the  sale  was  made  in  substan- 
tial conformity  with  all  the  requisites  of 
the  statute.  Duncan  v.  Gillette,  37  Kan.  156, 
14  Pac.  479,  is  cited  as  an  authority  that  the 
recital  of  the  facts  above  stated  are  essen- 
tial to  the  validity  of  the  deed.  In  that 
case  the  deed  was  made  under  a  special  stat- 
ute, providing  for  a  resale  of  lands  bid  In 
by  the  county  and  which  remained  unre- 
deemed for  five  years  after  the  first  sale 
without  any  one  offering  to  purchase  the 
same  for  the  taxes,  penalties,  and  charges. 
The  statute  did  not  prescribe  the  form  of 
the  deed  in  such  cases,  and  hence  It  was 
held  that  the  deed  should  show  compliance 
with  the  special  authority  under  which  It 
was  issued  and  that  the  essential  steps  pre- 
scribed by  that  statute  had  been  taken. 

The  court  ruled  correctly  In  holding  that 
the  tax  deed  was  valid  on  its  face,  and  hence 
its  Judgment  must  be  affirmed.  All  the  Jus- 
tices concurring. 


HAM  V.  BOOTH  et  a!. 
(Supreme   Court   of   Kansas.    Doc.   9,   1905.) 

1.  Taxation — Tax  DEacn — VALinrrT. 

A  tax  de*d  is  not  void  for  failinR  to  give  the 
residence  of  the  asRiimee  of  the  certiflcate  of 
sale,  where  such  assignee  ia  a  forei|;n  corpo- 
ration and  the  recital  states  that  it  is  a  corpo- 
ration orftanizpd  and  existing  under  the  laws 
of  a  designated  state. 

2.  Same— Description  of  Land. 

In  the  beginning  of  the  ta.\  deed  the  tract 
of  land  \\'as  accurately  described,  and  there  was 
a  recitni  that,  as  it  could  not  be  sold  for  the 
taxes  charged  against  it.  the  county  treasurer 
bid  it  off  for  the  county.  In  subsequent  re- 
citals OS  to  assignment  of  the  certificate  of  sale 
oncl  of  the  conveyance  the  first  description  was 
referred  to  in  plain  terms,  without  redescribing 


the  land.  Heli,  that  the  deed  is  not  void  for 
failing  to  repeat  the  description  or  for  indefinite- 
nesa  of  description  of  the  land  conveyed. 

[Eld.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  {§  1519,  1520.] 
3.  Saue — FoBM   OF   Deed. 

A  substantial  compliance  with  the  form 
prescribed  b^  statute  for  the  executioo  of  tax 
deeds  is  sufficient 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  |  1504.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Rooks  (bounty; 
Chas.  W.  Smith,  Judge. 

Action  between  W.  B.  Ham  and  Henry 
Booth  and  others.  Prom  the  Judgment  Ham 
brings  error.    Affirmed. 

W.  B.  Ham,  in  pro.  per.  Peters  &  Bower- 
sock  and  O.  O.  Oslwrne,  for  defendant  in  er- 
ror. 

JOHNSTON,  C.  J.  This  action  Involves  the 
title  to  a  quarter  section  of  land  in  Ro(^s 
cotmty.  W.  B.  Ham  claimed  it  under  a  regu- 
lar chain  of  conveyances  from  the  United 
States  down  to  himself,  and  Heniy  Booth 
asserted  title  under  a  tax  deed  to  James  F. 
Houlihan  and  a  transfer  from  Houlihan  to 
himself.  There  is  no  dispute  as  to  the  validi- 
ty of  any  of  the  conveyances  on  either  side, 
except  the  Houlihan  tax  deed,  and  the  case 
turns  upon  whether  that  instrument  is  void 
upon  its  face.  The  district  court  held  it  to 
be  prima  facie  valid,  and  this  court  la  of 
the  same  opinion.  The  deed  conforms  so 
closely  to  the  form  prescribed  by  statute 
that  a  recital  of  the  same  at  length  is  un- 
necessary, and  hence  special  reference  will  be 
made  only  to  the  part  claimed  to  be  defective. 
It  recites  the  assessment  of  the  taxes  upon 
the  land,  describing  it  in  detail;  the  default 
In  the  payment  of  the  taxes;  the  exposing  of 
It  to  public  sale  for  taxes  in  conformity  to 
the  statutes;  that  it  could  not  be  sold  for  the 
taxes  charged  against  it  and  therefore  it 
was  bid  in  by  the  county;  and  the  assign- 
ment of  the  tax  certificate  and  of  the  interest 
of  the  county  in  the  property  "to  the  Eastern 
Banking  Company,  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of 
Connecticut"  Then  followed  a  recital  of 
an  assignment  to  Houlihan,  the  payment  of 
subsequent  taxes,  and  the  final  grant  and  con- 
veyance of  the  land  to  him.  It  is  argued 
that  the  deed  Is  faulty  in  falling  to  give  the 
residence  of  the  assignee,  the  Eastern  Bank- 
ing Company.  Assuming  that  a  statement  of 
the  residence  of  the  purchaser  and  assignee 
is  a  re<iuisfte  part  of  a  tax  deed,  as  the 
plaintiff  plausibly  contends,  the  question  re- 
mains whether  it  is  not  substantially  done  in 
this  case. 

The  statute  prescribes  the  form  of  a  tax 
deed  and  provides  that  It  shall  be  suI)Btautial- 
ly  followed.  A  literal  compliance,  however, 
with  tliat  form,  is  not  required.  A  departtire 
from  the  statutory  phrase  will  not  invalidate 
the  deed.   If  the  idea  in  the  iirescrlbcd  re- 
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cltal  l8  fairly  included  and  stated  In  other 
words.  Bowman  v.  Cockrill,  6  Kan.  311 ; 
Mack  V.  Price,  35  Kan.  134,  10  Pac.  621. 
The  deed,  instead  of  stating  that  the  assign- 
ment was  made  to  the  Eastern  Banking  Com- 
pany, of  a  certain  connty  and  state,  recites 
that  it  was  made  to  "the  Eastern  Banking 
Company,  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  state  of  Con- 
necticut" In  effect  this  was  a  statement 
that  the  company  resides  in  the  state  of 
Connecticut  A  corporation  is  an  artificial 
being  which  exists  only  in  contemplation  of 
law,  and  its  residence,  so  far  as  it  can  be 
said  to  hare  one,  is  in  the  state  which  creates 
it  It  may  exercise  a  permissive  right  to  do 
business  in  other  states,  but  may  not  migrate 
to  another  sovereignty.  Its  home,  its  resi- 
dence, as  has  been  often  held,  Is  in  the  state 
of  its  creation,  and  the  recognition  it  receives 
elsewhere  is  accorded  under  the  rules  of 
interstate  courtesy  and  comity.  Williams  v. 
Metropolitan  Street  Railway  Co.,  68  Kan.  17, 
Tl  Pac.  600,  64  L.  R.  A.  794,  104  Am.  St 
Rep.  377;  Bank  of  Augusta  v.  Earle,  13  Pet 
(U.  S.)  519,  10  L.  Ed.  274;  Shaw  v.  Quiney 
Mining  Co.,  145  U.  S.  444,  12  Sup.  Ct  935, 8C 
L.  Ed.  768;  1  Clark  &  Marshall  on  Private 
Corporations,  356;  Thompson  on  Corpora- 
tions, i  688.  Since  a  corporation  is  a  creation 
of  the  state,  its  residence  may  be  said  to  be 
a  state  residence,  and  the  naming  of  a  county 
or  principal  place  of  business  is  not  im- 
portant for  the  purpose  under  consideration. 
A  substantial  compliance  with  the  statutory 
form  is  sufficient  and  the  purpose  of  the  tax 
law  respecting  residence  is  subserved  when 
there  is  a  recital  in  the  deed  of  the  state  in 
which  the  corporation  was  organized  and  now 
exists. 

Another  objection  made  to  the  deed  is  that 
only  one  description  of  the  land  is  contained 
in  it.  That  is  the  description  first  given  of 
the  quarter  section,  and  in  reciting  tlie  sale 
and  conveyance  of  the  land  appropriate  refer- 
ence is  made  to  the  first  description,  which 
appears  to  be  accurate  and  complete.  There 
was  but  a  single  tract  taxed,  and.  as  it  could 
not  be  sold  for  the  taxes  charged  against  it, 
the  county  treasurer  bid  it  off  for  the  county. 
As  the  county  is  not  a  voluntary  or  com- 
petitive bidder,  it  necessarily  took  the  entire 
tract  Larkin  v.  Wilson,  28  Kan.  513;  Mack 
v.  Price,  supra.  There  being  no  division  of 
the  property  in  the  sale,  the  recital  of  the 
sale,  assignment,  and  conveyance  by  such 
terms  as  "said  property"  and  "the  real  prop- 
erty above  described"  shows  definitely  that 
the  same  tract  was  referred  to  tiiroughout 
the  Instrument,  and  that  the  description  is 
in  no  sense  Indefinite.  Haynes  v.  Heller,  12 
Kan.  381;  Dodge  v.  Emmons,  34  Kan.  732,  9 
Pac.  951;  Gibson  v.  Hammerburg  (just  de- 
cided) 83  Pa&  23. 

It  is  argued  that  the  deed  does  not  recite 
the  presentation  of  the  certiflcnte  to  the 
county  clerk  preliminary  to  the  issue  of  the 


deed,  but  this  is  not  required  in  the  form 
prescribed  by  statute.  Nor  is  there  anything 
substantial  in  the  objection  that  the  deed  is 
not  made  in  the  name  of  the  county.  In  this 
respect  it  follows  the  statutory  form,  which, 
as  to  the  conveyances  to  which  it  applies, 
must  be  deemed  sufficient  Gibson  v.  Ham- 
merburg, supra. 

The  judgment  of  the  district  court  will  be 
affirmed.    All  the  Justices  concurring. 


MISSOURI    PAC.    BY.   CO.   ▼.   OLDEN. 
(Supreme  Court  of  Kansas.    Kov.  11,  1905.) 

1.  Fences— Tbbspabsino  Animals. 

The  fence  law  of  18C8  modified  the  com- 
mon-law rule  of  lidbility  for  damages  done  by 
trespassing  animals,  and  relieved  the  owner 
thereof  from  all  liabilities  for  damages  result- 
ing therefrom,  except  trespasses  committed  on 
lands  inclosed  with  the  legal  fence  described 
in  the  act. 

2.  Same— Hebd  Lavt— Adoption— Effect. 

The  herd  law  of  1872  (Laws  1872,  p.  384, 
c.  193),  where  adopted,  is  a  readoption  of  the 
common  law  in  this  respect  as  it  existed  prior 
to  the  enactment  of  the  fence  law  of  1868. 

3.  Same. 

The  fence  law  of  1868,  which  defines  the 
kind  of  fence  with  which  land  must  be  inclosed 
before  the  owner  can  recover  damages  com- 
mitted by  trespassing  stock,  has  no  application 
for  any  purpose  in  counties  where  the  herd  law 
of  1872  (Laws  1872,  p.  384,  c  193)  has  been 
adopted. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Jackson  Coun- 
ty;  Marshall  Gephart,  Judge. 

Action  by  Orlo  E.  Olden  against  the  Mis- 
souri Pacific  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Waggener,  Doster  &  Orr,  for  plaintiff  in 
error.  Hayden  &  Hayden  and  John  D.  My- 
ers, for  defendant  in  error. 

GREENE,  J.  This  was  an  action  to  re- 
cover the  value  of  three  mules  and  one  colt 
alleged  to  have  been  killed  by  the  negligence 
of  the  Missouri  Pacific  Railroad  Company 
while  operating  its  train  on  the  Central 
Branch  Railroad.  The  defendant  answered 
by  a  general  denial,  and  also  alleged  contrib- 
utory negligence  on  the  part  of  the  plaintiff 
in  permitting  his  animals  to  run  at  large. 
In  violation  of  the  herd  law  of  1872  (Laws 
1872,  p.  384,  c.  193),  which  was  in  force  in 
the  county  when  the  stock  was  killed.  To 
this  answer  the  plaintiff  filed  a  general  de- 
nial. The  trial  resulted  in  a  verdict  and 
judgment  for  plaintiff,  to  reverse  which  the 
defendant   prosecutes   error    to    this    court 

When  the  plaintiff  bad  submitted  his  evi- 
dence to  the  jury,  the  defendant  demurred, 
making  the  following  points:  First,  that 
the  testimony  did  not  fairly  or  reasonably 
tend  to  show  that  the  Missouri  Pacific  Rail- 
road Company  was  operating  the  Central 
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Branch  Line  when  the  stock  was  killed;  sec- 
ond, that  the  testimony  of  the  plaintiff  es- 
tablished the  fact  that  the  Inclosure  from 
which  the  stock  escaped  was  not  fenced  with 
a  legal  fence — such  a  fence  as  is  provided 
for  In  chapter  40,  Gen.  St.  1901— and  there- 
fore the  plaintiff  was  guilty  of  contributory 
negligence.  Without  setting  out  in  full  the 
testimony  which  leads  us  to  the  conclusion, 
we  feel  quite  well  satisfied  that  there  was 
sufDclent  testimony  to  Justify  the  court  in 
OTerruling  the  demurrer  on  the  first  point. 
The  stock  were  being  pastured  In  a  stock 
field,  and  escaped  therefrom  without  plain- 
tiff's fault — unless  he  was  negligent  in  not 
maintaining  the  legal  fence  contended  for 
by  defendant — and  wandered  along  the  high- 
way to  the  track  of  the  Central  Branch 
Railroad  Company,  and  passed  over  an  in- 
sufficient cattle  guard  upon  the  track,  where 
they  were  killed  by  a  passing  train.  The 
field  in  which  this  stock  was  being  pastured 
was  Inclosed  with  posts,  upon  which  were 
nailed  three  wires  In  some  places  and  only 
two  In  other  places.  This  did  not  constitute 
such  a  fence  as  Is  denominated  as  legal 
fence  by  chapter  40,  Gen.  St.  1901. 

Plaintiff  in  error  contends  that  in  a  herd-law 
county.  If  stock  escape  from  an  inclosure  with- 
out the  owner's  fault,  he  cannot  recover  dam- 
ages against  a  railroad  company  for  killing 
them,  unless  such  inclosure  was  protected 
by  a  legal  fence.  With  this  we  do  not  agree. 
In  1868  the  general  fence  law  was  passed, 
being  chapter  40,  Gen.  St.  1901.  The  effect 
of  this  law  was  so  to  modify  the  common 
law  that  the  owner  was  not  liable  for  dam- 
age committed  by  his  trespassing  stock,  ex- 
cept to  those  whose  lands  were  inclosed 
with  a  legal  fence.  The  act  defined  a  legal 
fence,  and  also  provided  means  whereby  it 
could  be  determined  whether  a  fence  com- 
plied with  the  requirements  of  the  statute. 
This  law  Is  in  operation  in  every  county  in 
the  state,  except  In  those  which  have  availed 
themselves  of  the  herd  law  of  1872.  The 
adoption  of  the  herd  law  Is  a  readoption  of 
the  common  law  In  this  respect,  and  the 
owner  of  cattle  Is  liable  for  damages  com- 
mitted by  them  In  a  herd-law  county,  re- 
gardless of  the  fence  law.  The  fence  law 
was  not  Intended  to,  and  does  not,  furnish 
a  rule  by  which  to  determine  whether  the 
owner  of  stock  in  herd-law  counties  is  guilty 
of  negligence  In  inclosing  them.  The  adop- 
tion of  such  a  rule  would  be  equally  danger- 
ous to  the  railroad  company  and  the  owner 
of  the  stock.  Under  such  a  rule  the  owner 
of  breachy  and  unruly  stock  might  Inclose 
them  In  the  weakest  fence  provided  for  In 
the  statute,  and  if  they  broke  this  inclosure 
and  escaped,  and  went  upon  a  railroad  track 
and  were  killed,  he  could  recover,  because 
he  had  a  legal  fence,  notwithstanding  he 
might  know  the  Inclosure  was  not  sufficient 
to  restrain  them.  In  a  herd-law  county  one 
cannot  recover  against  a  railroad  company 


for  damages  to  stock  If  he  permits  them  to 
run  at  large,  or  If  he  places  them  in  a 
pasture  Inclosed  with  a  legal  fence  which 
he  knows  or  has  reason  to  believe  will  not 
restrain  them,  and  they  escai)e  therefrom. 
The  care  and  diligence  that  every  man  Is  re- 
quired to  exercise  In  the  protection  of  him- 
self or  property  Is  ordinary  care.  In  view  of 
all  the  surrounding  circumstances.  If  the 
stock  killed  were  the  ordinary  farm  stock, 
and  the  owner  had  the  pasture  inclosed  with 
an  ordinary  fence,  such  as  is  generally  re- 
quired to  restrain  that  kind  of  stock,  and 
they  escape  without  his  fault,  he  Is  not  guilty 
of  negligence,  and  is  not  guilty  of  per- 
mitting the  stock  to  run  at  large,  and 
he  may  recover,  regardless  of  the  fence  law. 
This  is  the  rule  adopted  In  this  state.  Mis- 
souri Pacific  Ry.  Co.  t.  Johnston,  35  Kan. 
58.  10  Pac.  103;  Osborne  v.  Kimball,  41 
Kan.  187,  21  Pac  163;  A.  T.  &  S.  P.  R.  Co. 
V.  RIggs,  31  Kan.  622,  3  Pac.  305;  K.  P.  Ry. 
Co.  T.  Wiggins,  24  Kan.  588. 

The  mules  were  killed  February  28,  1902, 
and  the  trial  was  had  In  September,  1903. 
On  the  trial  the  plaintiff  introduced  a  wit- 
ness named  Ray,  who  testified  that  In  Sep- 
tember, 1003,  he  had  made  shipments  from 
Effingham,  on  the  Central  Branch  Line,  and 
had  received  bills  of  lading  therefor  pur- 
porting to  be  issued  by  the  Missouri  Pacific 
Railroad  Company,  one  of  which  he  pro- 
duced, and  It  was  offered  and  introduced  In 
evidence  over  the  objection  of  the  defendant. 
It  is  Insisted  that  this  was  error.  The  con- 
tention is  made  that  presumptions  do  not 
operate  retrospectively,  and  that  the  fact 
that  the  defendant  was  operating  this  line 
of  road  in  September,  1903,  was  not  a  cir- 
cumstance which  could  be  considered  by  the 
Jury  as  tending  to  show  that  It  operated  the 
line  18  months  previous,  or  in  February, 
1902.  The  admission  of  this  bill  of  lading 
was  not  prejudicial  to  the  defendant,  in  view 
of  the  testimony  of  Mr.  Waggeuer,  one  of 
the  defendant's  attorneys.  He  testified  as 
follows:  "Q.  Do  you  know  how  freight  bills 
or  bills  of  lading  were  made  out  for  freight 
shipped  over  what  you  call  the  Central 
Branch  Company?  A.  Yes,  sir;  I  know 
how  some  are  made  out.  Q.  Is  It  not  a  fact 
they  were  made  out  on  the  blanks  of  the 
Missouri  Pacific  Railway  Company?  A.  That 
is  my  judgment  Q.  You  understand,  then, 
in  the  matter  of  receiving  and  shipping 
freight,  the  business  was  done  In  the  name — 
so  far  as  the  public  knew  anything  about 
it — in  the  name  of  the  Missouri  Pacific  Rail- 
way Company?  A.  In  1809  or  1900  the  Mis- 
souri Pacific  Railroad  Company  had  a  lease 
of  the  Union  Pacific  Railroad  Company. 
The  Central  Branch  portion  of  It  was  fore- 
closed, and  the  Central  Branch  Railway  Com- 
pany organized  and  purchased  this  property. 
Since  that  time  these  blanks  that  has  been  in 
the  offices  of  the  Central  Branch  while  the 
Missouri  Pacific  operated  It  were  used.    Q. 
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Those  were  the  blanks  of  the  Missouri  PaclBc 
Ballroad  Company?  A.  Yes;  bad  that 
name  on  it  Q.  So  that  all  contracts  'were 
made  on  Missouri  Pacific  blanks?  A.  As 
I  understand  all  contracts  of  shipment  that 
have  been  made,  those  I  have  seen,  since 
they  got  a  lease  on  it,  during  all  that  time. 
Q.  Since  1808?  A.  I  think  so.  Q.  And  dur- 
ing the  year  1902  contracts  for  the  shipment 
of  freight  over  this  line  of  railroad,  which 
you  have  spoken  of  as  the  Central  Branch, 
were  made  in  the  name  of  the  Missouri 
Pacific  Railway  Company?  A.  I  could  not 
say  all  were.  I  have  seen  contracts  of  ship- 
ment over  the  line  of  the  Central  Branch 
Company  that  were  made  on  the  Missouri 
Pacific  Railway  Company's  blanks.  Q.  Have 
you  ever  seen  any  other  contracts  of  ship- 
ments for  freight  shipped  over  that  road 
since  1898  that  were  not  Missouri  Pacific 
blanks?  A.  No,  sir;  I  have  not  Q.  Tick- 
ets that  were  sold  over  that  line  of  road 
were  in  the  name  of  the  Missouri  Pacific 
Railway  Company?  A.  I  could  not  tell  you 
about  that.  I  don't  know  that  I  ever  saw 
one  but  my  Judgment  is  they  are.  Q.  And 
they  were  in  the  year  1902?  A.  I  presume 
they  were.  There  may  be  Central  Branch 
tickets.  I  don't  know  anything  about  that 
I  never  bought  one  over  the  road,  and  I 
could  not  tell  you."  That  the  freight  bills 
used  on  the  Central  Branch  Railroad  were 
&tissouri  Pacific  blanks  was  not  controverted. 
Therefore  no  prejudice  resulted  to  the  de- 
fendant in  the  admission  of  the  blank  pro- 
duced by  Ray. 

The  only  remaining  question  that  requires 
our  attention  Is  the  alleged  error  committed 
by  the  court  in  refusing  to  give  the  thirty- 
second  and  thirty-fifth  instructions  requested 
by  the  defendant.  These  instructions  enu- 
merated a  number  of  facts  appearing  in  the 
testimony,  and  the  court  was  asked  to  In- 
struct the  Jury  that  those  enumerated  would 
not  be  sufficient  to  Justify  the  Jury  in  find- 
ing that  the  defendant  was  operating  the 
line  of  railroad  at  the  time  the  stock  was 
killed.  The  facts  thus  enumerated  were  all 
circumstances  which,  considered  with  the 
other  testimony,  tended  to  prove  that  the  de- 
fendant was  operating  the  Central  Branch 
T.lne  when  the  stock  was  killed.  It  would 
be  a  danjierous,  if  not  unauthorized,  practice 
for  the  trial  Judge  to  carve  out  of  a  general 
mass  of  testimony  tending  to  prove  an 
ultimate  fact,  certain  portions  of  such  testi- 
mony, and  instruct  the  Jury  that  the  exis- 
tence orthe  facts  thus  testified  to  would  not 
authorize  them  in  finding  the  ultimate  fact. 
Where  testimony  has  been  introduced  gen- 
erally, without  objection,  tending  to  prove 
the  existence  of  a  certain  fact,  and  no  part 
of  It  is  withdrawn  by  Instructions,  the  Jury 
should  consider  the  whole  of  the  testimony  In 
arriving  at  a  conclusion.  Evidence  ofTered 
in  a  case  Is  offered  in  its  entirety,  and  should 
be  so  considered  by  the  Jury.    The  court 


cannot  bisect  the  evidence  and  Instruct  the 
Jury  that  one  port  Is  not  sufficient  for  the 
purpose  of  establishing  the  cause  or  defense. 
For  this  reason  no  error  was  committed  by 
the  court  in  refusing  to  give  the  instructions 
referred  to.  Complaint  Is  made  of  some  of 
the  other  rulings  of  the  court,  but  they  are 
not  of  sufficient  Importance  to  require  dis- 
cussion. 

The  Judgment  of  the  court  below  is  af- 
firmed.   All  the  Justices  concurring. 


CHICAGO,  R.  I.  4  P.  BY.  CO.  ▼.  WHEELER. 
(Supreme  Court  of  Kansas.    Nov.  11,  1905.) 

Tbial  —  Issues  —  Enlaboeuent  —  Acquies- 
cence. 

Under  the  facts  of  this  case  it  is  held  that 
the  defendant  did  not  acquiesce  in  an  enlarge- 
ment of  the  issues  by  plaintiff's  evidence,  and 
had  the  right  to  require  that  no  issue  except 
that  presented  by  the  pleadings  be  submitted 
to  the  jury. 
(Syllabus  by  the  Court) 

On  rehearing.    Reversed. 

For  former  opinion,  see  79  Pac.  673. 

BURCH,  J.  After  listening  to  a  reargu- 
ment  of  this  cause,  and  reconsidering  it  In 
the  light  of  such  argument,  the  court  la 
satisfied  with  the  conclusions  stated  In  Its 
former  opinion,  reported  In  volume  79  of 
the  Pacific  Reporter,  at  page  673.  Even  if 
the  words  "as  herein  more  specifically  men- 
tioned and  described"  related  generally  to 
the  facts  constituting  the  plalntiflT's  cause 
of  action,  still  but  one  negligent  act  on  the 
part  of  the  defendant  was  described,  and 
that  was  the  failure  to  give  the  statutory 
warning. 

On  the  reargument  It  was  suggested  that 
the  Issues  were  enlarged  by  the  conduct  of 
the  parties  at  the  trial,  but  a  careful  ex- 
amination of  the  record  shows  that  the  de- 
fendant at  all  times  protected  its  rights  to 
have  the  controversy  kept  within  the  limits 
fixed  by  the  pleadings.  The  plaintiff  In  pre- 
senting his  case  did  seek  to  expand  his 
charge  of  negligence  by  proving  the  speed 
of  the  train.  This  effort  the  defendant  vig- 
orously opi)osed  by  objections  to  the  testi- 
mony before  it  was  given,  and  by  motions 
to  strike  it  out  after  it  had  been  admitted. 
The  court,  however,  approved  the  plaintiff's 
course,  and  refused  to  exclude  the  evidence 
from  the  consideration  of  the  Jury.  With 
a  new  issue  thus  thrust  upon  It  against  Its 
will,  the  defendant  undertook  to  make  the 
best  of  the  situation  by  showing  a  proper 
management  of  the  train,  taking  into  account 
its  speed;  but  by  a  request  for  an  instruc- 
tion, it  again  sought  to  limit  the  Jury's 
Inquiry  to  the  single  Issue  presented  by  the 
petition.  Under  these  circumstances  It  can- 
not be  said  that  the  defendant  accepted  the 
new  Issue  tendered  by  the  plaintiff's  evi- 
dence, or  consented  that  it  should  be  tried, 
or  acquiesced  In  Its  submission  to^ 
Digitized  by ' 


28 


83  PACIFIC  REPORTER. 


(GaL 


The  defendant  acted  all  the  time  vmier  the  co- 
ercion of  the  court's  adverse  rulings.  It  was 
not  obliged  to  rest  its  fate  upon  its  un- 
availing objections  to  the  Improper  evidence. 
It  still  could  oppose  the  Irrelevant  facts 
with  exculpatory  evidence,  upon  the  same 
principle  that  permits  a  defendant  to  answer 
after  his  demurrer  to  the  petition  has  been 
overruled;  and  the  final  protest  to  the  sub- 
mission of  the  alien  matter  to  the  Jury 
entirely  precludes  any  charge  either  of  In- 
consistency or  of  waiver. 

If  it  should  be  conceded  that  the  Jury 
based  Its  verdict  upon  the  negligence  charged 
in  the  petition,  the  Judgment  must  never- 
theless be  reversed.  The  Jury  found  spe- 
cially that  the  plaintiff's  agent  in  charge  of 
the  injured  cattle  saw  the  approaching  train 
when  it  was  a  half  mile  distant  from  him. 
This  being  true,  the  failure  to  sound  the 
whistle  80  rods  from  the  crossing  could  not 
have  been  the  proximate  cause  of  the  injury. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  the  Justices  coucurrlng. 


ZINKEISBN  T.  LEWIS  et  al. 
(Supreme  Court  of  Kansas.    Nov.  11,  1905.) 

1.  Appeal — Necessabt    Parties  —  Default- 
ing Parties. 

Parties  shown  by  the  record  to  have  made 
default  in  the  trial  court  are  not  necessary 
parties  to  an  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cenc  Dig.  Appeal  and  Error,  §  1819.] 

2.  MoBTOAOES  —  Foreclosure    by    Action  — 
Sale— Inadequacy  of  Price. 

Inasmuch  as  the  law  prevailing  when  a 
mortgage  was  executed  prior  to  1893  vested  in 
the  purchaser  at  mortgage  sale  regularly  con- 
ducted an  absolute  right  to  receive  a  deed,  it  was 
error  to  refuse  confirmation,  even  on  payment 
of  the  full  amount  of  the  judgment  and  costs, 
on  the  ground  of  inadequacy  of  price,  of  which 
there  was  no  evidence,  except  that  three  months 
later  the  mortgagors  offered  to  pay  twice  as 
much  to  save  the  property. 

Error  from  District  Court,  Anderson  Coun- 
ty ;  C.  A.  Smart,  Judge. 

Action  by  Carrie  Zinkelsen  against  Ozro  H. 
Lewis  and  another  to  foreclose  a  mortgage. 
An  order  confirming  the  sale  was  vacated,  and 
plaintiff  brings  error.    Reversed. 

See  80  Pac.  44. 

W.  W.  Padgett  and  Flower,  Peters  & 
Bowersock,  for  plaintiff  in  error.  J.  G.  John- 
son and  N.  L.  Bowman,  for  defendants  in 
error. 

PER  CURIAM.  An  objection  Is  made  to 
the  consideration  of  this  case  on  Its  merits 
because  several  persons  who  were  parties  be- 
low have  not  been  made  parties  to  this  pro- 
ceeding. As  these  persons  are  shown  by  the 
record  to  have  made  default  In  the  district 
court  their  presence  here  is  unnecessary. 
Carrie  Zinlteisen  obtained  Judgment  against 
Ozro  H.  Lewis  and  Sarah  A.  Lewis,  foreclos- 
ing a  real  estate  mortgage  executed  prior  to 


1893.  An  order  of  sale  was  issued,  under 
which  the  property  was  sold  to  the  plaintiff 
for  $500  on  October  19,  1903.  On  December 
31,  1903,  the  sale  was  confirmed  and  a  deed 
ordered.  On  January  29, 1904,  the  defendants 
filed  a  motion  to  set  aside  the  confirmation 
and  sale,  for  the  reason  that  the  amount  for 
which  the  land  had  t>een  sold  was  grossly  In- 
adequate, and  that  they  had  deposited  with 
the  clerk  of  the  court  an  amount  sufficient  to 
pay  the  Judgment  and  costs,  about  $1,005. 
The  court  thereupon  vacated  the  order  of 
confirmation,  which  had  been  made  at  the 
same  term,  and  set  aside  the  sale.  The  plain- 
tiff refused  to  accept  the  amount  of  the  Judg- 
ment, and  now  prosecutes  error.  Insisting 
upon  her  right  to  a  conveyance  of  the  prop- 
erty. 

No  irregularity  in  the  sale  was  alleged  or 
shown.  There  was  no  evidence  even  that  the 
amount  of  the  bid  was  inadequate,  except  as 
this  might  be  Inferred  from  the  fact  that 
about  three  months  later  the  defendants  of- 
fered to  pay  twice  as  much  to  save  the  prop- 
erty. Under  the  law  as  It  existed  when  the 
mortgage  Involved  was  made  the  sale,  having 
been  regularly  conducted,  vested  In  the  pur- 
chaser an  absolute  right  to  receive  a  deed, 
and  the  court  had  no  discretion  to  refuse  to 
confirm  it,  even  upon  the  payment  of  the  full 
amount  of  the  Judgment  and  costs. 

The  order  setting  aside  the  sale  Is  therefore 
reversed,  and  the  cause  remanded,  with  direc- 
tions to  confirm  It. 


TOUNG  V.  NEW  STANDARD  CONCEN. 
TRATOR  CO.  et  al.  (L.  A.  1,435.) 

(Supreme  Court  of  California.    Dec.  9,  1905.) 
Corporation— Refusal  to  Transfer  Stock 
—Remedy— Conversion-Defenses. 

In  an  action  against  a  corporation  for  the 
conversion  of  stock  by  refusal  to  register  and 
transfer  it  to  plaintiff's  vondee.  defendant  of- 
fered to  show  that,  though  plaintiff  had  pur- 
chased the  stock  at  an  assessment  sale,  it  bad 
previously  been  held  by  him  as  security  for  a 
note,  and  that  he  had  purchased  it  for  much 
less  than  its  value  because  of  lack  of  competi- 
tion on  the  sale,  owing  to  his  statement  that  he 
intended  to  hold  the  stock  as  security,  and  that 
he  had  agreed  with  the  corporation  so  to  do. 
Held,  that  it  was  error  not  to  admit  the  evi- 
dence. 

Department  1.  Appeal  from  Superior  Cotirt, 
Los  Angeles  County ;  Waldo  M.  York,  Judge. 

Action  by  J.  B.  Young  against  the  New 
Standard  Concentrator  Company  and  others. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendants appeal.    Reversed. 

Jones  &  Weller,  for  appellants.  W.  H.  & 
C.  L.  Shinn  and  J.  B.  Young,  for  respondent 

VAN  DYKE,  J.  This  Is  an  appeal  from 
a  judgment  in  favor  of  the  plaintiff,  and  also 
from  an  order  denying  defendants'  motion 
for  a  new  trial.  During  the  progress  of  the 
trial  the  action  was  dismissed  as  to  defend- 
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ants  McCabe  and  Doane,  and  Judgment  went 
against  the  corporation  only. 

The  action  Is  brought  to  recover  damages 
for  an  alleged  convergion  on  the  part  of  the 
defendant  corporation,  and  Its  refusal  to 
register  and  transfer  certain  stock  which  the 
plaintiff  claimed  to  own  and  had  agreed  to 
sell  to  another  party.  The  stock  involved  In 
the  controversy  was  transferred  to  the  plain- 
tiff as  collateral  security  for  the  payment  of 
two  promissory  notes  made  by  E.  W.  Doane 
and  James  R.  Townsend.  An  assessment  of 
two  cents  per  share  was  levied  on  the  said 
Btodc;  and  becoming  delinquent  the  stock 
was  advertised  for  sale.  At  the  assessment 
sale  plaintiff  bid  in  the  stock,  paying  the 
assessment  on  the  stock  held  by  him,  as  well 
as  that  held  by  his  brother,  as  security,  and 
certificates  were  Issued  to  both  of  them  in 
their  own  name  for  the  number  of  shares 
so  bought.  Thereafter  the  plaintiff  claimed 
to  have  sold  the  stock  so  bid  in  to  one  Davis, 
and  demanded  a  transfer  on  the  books  to  him, 
which  was  refused,  and  by  the  refusal  of 
the  corporation  to  make  tlie  transfer,  it  is 
alleged  in  the  complaint,  the  defendant  there- 
by converted  the  stock  to  Its  own  use. 

The  evidence  at  the  trial  showed  that  at 
the  time  of  such  sale  upon  the  delinquent  as- 
sessment there  was  some  sort  of  an  agree- 
ment made  between  the  plaintiff  and  his 
brother  with  some  of  the  oflBcers  of  the  cor- 
poration In  regard  to  the  disposition  of  the 
stock.  In  the  event  that  they  were  allowed  to 
purchase  it  In.  The  plaintiff  on  cross-ex- 
amination stated  that  the  stock  originally 
pledged  to  him  as  collateral  he  acquired  title 
to  under  and  by  virtue  of  a  sale  for  delin- 
quent assessment;  that  Is,  13,900  shares  of 
the  stock.  "That  represented  stock  that  I 
held  before  as  collateral  security  for  the 
notes.  Every  certificate  of  stock  introduced 
in  evidence  as  being  issued  to  me  represented 
stodc  that  had  been,  prior  to  that  time,  held 
by  me  as  collateral  security  for  loans.  The 
stock  that  was  Issued  on  the  16th  of  March 
to  J.  C.  Young  represented  stock  that  had 
been  pledged  to  J.  C.  Young,  my  brother,  by 
E.  W.  Doane  and  James  R.  Townsend,  and 
bought  by  him  at  the  assessment  sale.  I 
knew  this  at  the  time  the  stock  was  Indorsed 
in  blank  by  J.  0.  Young  and  delivered  to  me, 
and  I  also  knew  it  at  the  time  I  served  the 
written  notice  on  the  defendant,  asking  a 
transfer  to  Davis.  1  knew  it  at  the  time  the 
stock  was  pledged  to  my  brother,  and  have 
known  of  the  transaction  in  connection  with 
the  stock  ever  since,  up  to  the  present  time. 
I  attended  the  sale  for  delinquent  assessment 
at  the  oflSce  of  the  company.  At  the  time  of 
the  assessment  sale  at  the  office  of  the  com- 
pany the  question  in  regard  to  the  ownership 
of  any  of  this  stock  was  not  discussed  with 
Doane  or  Townsend  or  any  of  the  oflBcers  of 
the  company  that  I  recollect  of;  not  talked 
over  at  all  at  the  assessment  sale  with  ref- 
erence to  the  stock  I  bought  at  that  sale; 
bat  It  WBB  talked  over  In  reference  to  the 


900  shares  that  was  not  sold  on  assessment, 
but  was  left  in  my  hands  as  collateral  securi- 
ty. I  don't  recollect  saying  at  the  time  of  the 
sale  that  I  would  have  to  boy  the  stock  in 
ordOT  to  protect  my  security,  but  I  might 
have  said  so."  Thereupon  the  defendant  of- 
fered to  prove  that,  in  order  to  prevent  com- 
petition in  the  bidding  of  said  stock  at  said 
sale,  the  plaintiff  stated  that  this  was  his 
only  security  for  bis  notes,  and  requested  to 
be  allowed  to  purchase  the  same,  and  agreed 
to  still  hold  It  as  collateral,  as  before,  and 
that  upon  such  representations  others  who 
were  present  at  said  sale  ceased  bidding, 
and  the  plaintiff  was  allowed  to  purchase 
said  stock  at  a  little  over  two  cents  a  share. 
Upon  the  objection  of  the  plaintiff  the 
court  refused  to  allow  this  evidence  to  be 
given,  and  the  defendant  took  an  excep- 
tion to  the  ruling.  The  president  of  the 
corporation,  P.  B.  McCabe,  was  asked,  on 
behalf  of  the  defendant,  what,  if  any,  agree- 
ment was  made  after  the  sale  with  Mr. 
Young  in  regard  to  his  sale  of  certificates  of 
shares  issued  to  him,  and  under  what  cir- 
cumstances they  were  to  be  transferred,  the 
answer  to  which,  upon  objection  of  the  plain- 
tiff, was  refused  to  be  admitted.  He  was 
also  asked,  while  acting  as  president  of  the 
company,  in  the  office  of  the  company,  what, 
if  any,  understanding  be  had  with  Mr.  Young 
about  his  holding  or  disposing  of  those  shares 
of  stock,  the  answer  to  which  was  also  re- 
fused upon  objection  of  the  plaintiff.  De- 
ffflidant  further  offered  to  prove  by  the  presi- 
dent of  the  company,  McCabe,  and  by  oth- 
ers, that  after  the  sale  the  plaintiff  re- 
quested the  transfer  of  the  stock  to  him, 
and  stated  to  and  agreed  with  Mr.  McCabe 
that.  In  the  event  of  the  issuing  of  the 
stock  to  him  in  his  own  name,  he  would 
still  hold  it  as  collateral  security,  and  in  the 
event  of  the  sale  he  would  apply  sufficient 
of  the  proceeds  of  the  purchase  price  on  his 
note  and  collateral  agreement  to  pay  the  note, 
and,  if  there  was  any  surplus  left,  he  would 
leave  It  with  Doane  and  Townsend,  the 
makers  of  the  note,  and  that  he  would  not 
ask  a  transfer  of  the  stock  unless  these  pay- 
ments were  made,  and  at  the  same  time  be 
left  with  McCabe,  the  president  of  the  com- 
pany, a  copy  of  the  agreement  and  note.  To 
these  offers  the  plaintiff  objected,  and  the 
court  sustained  the  objection,  and  defendant 
excepted.  Mr.  Doane,  one  of  the  pledgors  of 
the  stock,  testified  that  he  told  the  plaintiff 
if  the  proceeds  of  this  sale  were  applied  on 
the  note  he  would  be  perfectly  willing  to  have 
the  stock  transferred.  He  asked  the  plain- 
tiff if  he  intended  to  keep  the  difference  be- 
tween the  price  of  the  stock  and  the  amount 
due  on  his  note,  and  he  said  he  did  (and 
thereupon  the  pledgors  notified  the  company 
not  to  make  the  transfer).  Defendant  fur- 
ther offered  tqi  show  an  agreement  between 
the  plaintiff  and  the  president  of  the  company 
and  Doane  and  Townsend  similar  to  that 
already  stated,  an  objection  to  which  offer 
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by  the  plaintiff  was  sustained  by  the  coiirt 
The  delinquent  sale  referred  to  took  place  on 
March  15,  1902,  and  on  June  9, 1902,  the  testi- 
mony shows  said  stock  to  have  been  worth 
50  cents  per  share,  and  there  is  nothing  to 
show  that  the  stock  was  not  worth  50  cents 
per  share  on  March  15th,  at  the  time  of  the 
alleged  understanding  between  the  plaintiff 
and  the  oflBcers  of  the  corporation  in  reference 
to  bidding  In  the  stock.  In  fact,  plaintiff 
testifies:  "It  was  worth  50  cents  a  share  then, 
and  it  is  worth  that  now."  Defendant  also 
offered  to  prove  that,  contemporaneously  with 
the  Issuance  of  the  certificates  of  stock  to 
the  plaintiff,  he  agreed  with  the  corporation 
and  its  board  of  directors  that  he  would  hold 
the  stock  as  collateral  security  for  the  in- 
debtedness of  Doane  and  Townsend  to  him, 
and  that  the  company  was  not  to  permit  any 
transfer  of  the  stock,  except  as  a  credit  on 
the  notes  of  the  purchase  price.  The  court 
also  sustained  an  objection  of  the  plaintiff 
to  this  offer,  and  the  defendant  excepted. 

It  was  stipulated  that  the  notes  and  col- 
lateral agreement  were  to  be  d^oslted  with 
the  president  of  the  company,  and  the  plain- 
tiff in  his  notice  mentions  the  fact  that  the 
notes  were  on  file  with  the  company.  It 
would  seem  that  this  was  done  in  pursuance 
of  the  agreement  made  by  the  plaintiff,  when 
bidding  on  the  stock,  to  prevent  competition. 
If  this  understanding  and  agreement  which 
defendant  offered  to  show  were  had  between 
the  plaintiff  and  the  corporation  and  its 
officers,  the  defendant  was  thereby  consti- 
tuted a  sort  of  trustee,  for  the  purpose  of 
seeing  that  the  proceeds  of  the  sale  of  the 
stock  were  properly  applied,  and  Its  refusal  to 
transfer  the  stock  at  the  request  of  the  plain- 
tiff, who  at  the  time  claimed  to  own  It  In  his 
own  right,  and  had  effected  the  sale  thereof 
to  one  Davis,  as  already  stated,  was  not  a 
conversion  of  the  stock  as  alleged  In  the  com- 
plaint and  found  by  the  court,  and  the  defend- 
ant clearly  bad  the  right  to  show  this,  for  It 
was  one  of  the  main  Issues  In  the  case, 
whether  the  action  of  the  defendant  In  the 
premises  amounted  to  conversion.  It  is  al- 
leged in  the  complaint  that  the  defendant.  In 
Its  refusal  to  transfer  the  stock,  converted  the 
same  to  Its  own  use,  and  this,  which  Is  the 
material  allegation  in  the  complaint,  is  denied 
by  the  answer.  Therefore  evidence  was  ad- 
missible to  show  any  circumstances  that 
would  Justify  or  excuse  the  refusal  to  transfer 
the  stock  on  demand  of  the  plaintiff,  and  the 
exclusion  of  the  offered  evidence  that  plain- 
tiff agreed  to  continue  holding  the  stock  as 
pledgee  after  the  assessment  sale,  and  that  it 
was  agreed  that  the  stock  should  not  be  trans- 
ferred unless  provision  was  made  for  the  pay- 
ment of  the  notes  of  Doane  and  Townsend  out 
of  the  proceeds  of  the  sale,  was  clearly  error. 
The  authorities  cited  by  respondent  do  not 
militate  against  this.  In  Morawetz  on  Corpo- 
rations, §  208,  cited  by  respondent,  it  Is  said; 
"If  the  company  refuses  to  recognize  the  real 


owner,  or  refuses  to  deliver  him  a  new  certifi- 
cate, he  may  sue  the  company  for  the  value 
of  the  shares."  But  In  Cook  on  Corporations 
the  true  rale  Is  laid  down  as  follows: 
"Where  a  corporation  has  notice  that  a  stock- 
holder holds  his  stock  as  trustee  for  another. 
It  Is  bound  to  refuse  a  register  of  the  trustee's 
transfer  until  It  Is  satisfied  the  trustee  has 
power  to  make  the  transfer.  If  the  corpora- 
tion allows  the  transfer,  and  the  trastee  bad 
no  power  to  make  it,  the  corporation  Is  liable 
to  the  cestui  que  trust"  Volume  1  (4tb  EA.) 
S327. 

For  the  refusal  to  admit  the  evidence  of- 
fered on  the  part  of  the  defendant,  under  the 
circumstances  of  the  case,  the  Judgment  and 
order  denying  a  new  trial  should  be  reversed ; 
and  It  is  so  ordered. 

We  concur:    SHAW,  J.;  ANOBLLOXTI,  J. 


14S  Cal.  174 
LBISHMAN  V.  UNION  IRON  WORKS. 
(S.  F.  3,441.) 
(Supreme  Court  of  California.    Dec.  2,  1905.) 

1.  Masteb  and  Sebvakt— iNJuaiKS  TO  Serv- 
ant —  Defictive  Apfuances  —  Feixow 
Servants. 

Where  defendant  had  famished  to  the 
molding  department  of  its  foundry  in  which 
plaintiff  was  employed  proper  materials  from 
which  to  construct  all  parts  of  the  flasks  in 
which  castings  were  molded,  and  provided  com- 
petent employes  to  construct  and  assemble  them, 
the  assembling  of  the  parts  being  left  entirely 
to  the  employ^  in  such  department,  defendant 
was  not  liable  for  any  defects  in  the  construc- 
tion or  adjustment  of  such  fiasks  negligently 
selected  or  assembled  by  plaintiff's  fellow  serv- 
ants. 

2.  Same— Natubb  of  Coioion  Sebvice. 

Where  defendant's  carpenter  shop  was 
strictly  a  part  of  its  molding  department,  in 
which  plaintiff  was  employed,  and  the  foreman 
of  the  carpenter  shop  was  under  control  and  di- 
rection of  the  foreman  of  the  molding  depart- 
ment, and  it  was  essential  that  the  molding 
flasks  should  be  put  together  by  the  carpenter  in 
the  molding  department  for  use  by  the  iron 
molders,  who  were  required  to  prepare  the 
molds,  the  foreman  of  the  carpenter  shop  was 
a  fellow  servant  of  a  molder. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  {§  4S6-4S9.] 

3.  Same— Statutes. 

Under  Civ.  Code,  $  1970,  providing  that  an 
employer  is  not  liable  to  an  employe  for  losses 
suffered  by  the  latter  in  consequence  of  the  neg- 
ligence of  another  employed  b^  the  same  em.- 
ployer  In  the  same  general  business,  unless  the 
negligence  causing  the  injury  was  committed 
in  the  performance  of  a  duty  the  employer  owes 
by  law  to  the  employ^,  or  unless  the  employer 
has  neglected  to  use  ordinary  care  in  tlie 
selection  of  the  culpable  onploy^,  a  master  is 
not  liable  for  Injuries  to  a  servant  caused  by 
the  negligence  of  a  fellow  servant,  regardless 
of  the  grades  of  the  employment  or  the  fact  that 
they  are  employed  in  dinerent  departments  of 
service. 

4.  Same— Inspection. 

Where  a  master,  having  furnished  proper 
materials  and  competent  workmen  to  construct 
molding  appliances,  had  delegated  the  duty  of  as- 
sembling the  parts  to  employes,  and  was  there- 
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fore  not  liable  for  failure  to  furnish  suitable 
finished  flasks,  it  owed  no  duty  to  its  employes 
to  inspect  the  flasks  before  they  were  used. 

tDepartiiient  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
William  R.  Dalngerfield,  Judge. 

Action  by  John  Lelsbman  against  the  Union 
Iron  Works.  From  a  Judgment  in  favor  of 
defendant,  and  from  an  order  denying  plain- 
tiff's motion  for  a  new  trial,  be  appeals.  Af- 
firmed. 

Charles  F.  Hanlon,  for  appellant  Van 
Ness  &  Bedman,  for  respondent 

LORIGAN,  J.  Plaintiff  was  a  journeyman 
molder  in  the  service  of  defendant  While 
assisting  in  casting  an  iron  piston  ring,  he 
was  seriously  injured  by  the  explosion  of  the 
mold  in  which  the  ring  was  being  cast  and 
brought  this  action  to  recover  damages  for 
the  Injuries  sustained.  The  case  was  tried 
before  a  Jury,  and  at  the  close  of  the  evi- 
dence the  trial  court  granted  a  motion  made 
by  the  defendant  for  a  nonsuit  Judgment 
was  entered  accordingly  in  favor  of  defend- 
ant and  tills  appeal  is  taken  from  the  Judg- 
ment and  from  an  order  denying  plaintiff's 
motion  for  a  new  triaL  The  only  question 
involved  on  the  appeal  is  the  validity  of  the 
Judgment  of  nonsuit 

The  material  facts,  as  disclosed  by  the 
pleadings  and  evidence,  stated  as  briefly  as 
possible,  are  as  follows:  That  plaintiff  was 
injured  at  the  time  and  place  mentioned  in 
the  complaint,  and  there  was  evidence  tend- 
ing to  prove  that  his  said  Injuries  were  of  a 
serious  character.  That  at  the  time  be  was 
injured  be  was  an  employ^  of  the  defendant 
working  in  the  iron  molders'  department  of 
defendant  That  he  was  injured  while  as- 
sisting In  casting  a  piston  ring.  That  for  the 
purpose  of  casting  such  piston  rings  the  em- 
ployes of  defendant  were  furnished  with 
lumber.  Iron,  and  other  material,  out  of  which 
to  construct  the  molds,  in  which  such  piston 
rings  were  cast  and  out  of  such  material  so 
furnished  said  employes  did,  from  time  to 
time,  as  needed,  construct  such  molds.  That 
the  molds  aforesaid,  in  which  such  piston 
rings  were  cast  consisted  of  three  parts, 
commonly  called  the  "drag,"  "cheek,"  and 
"cope,"  fitting  the  one  upon  the  other.  To 
the  bottom  of  the  cheek  was  attached  and 
bolted  an  iron  ring  or  disc,  known  as  the 
"plate."  In  the  preparation  of  the  flask  it 
was  customary  to  attach  to  the  bottom  of  the 
cheek  either  this  iron  ring  or  disc,  or  a 
wooden  substitute,  called  a  "chuck."  Each 
of  these  parts  was  filled  with  sand,  rammed 
and  tamped.  In  this  sand,  so  rammed  and 
tamped  in  the  cheek,  a  pattern  of  the  casting 
to  be  made  is  sunk  and  withdrawn,  and  the 
molten  iron  poured  into  the  space  made  by 
the  removal  of  the  pattern,  which  iron,  when 
cooled,  makes  the  casting.  For  the  purpose 
of  making  a  casting,  a  pattern  is  furnished 
the  iron  molders'  department  which  pattern  is 
made  in,  and  furnished  by,  the  pattern  de- 


partment of  defendant  a  department  separate 
from  and  independent  of  the  molders'  depart- 
ment For  the  purpose  of  casting  a  piston  ring, 
such  as  was  being  cast  at  the  time  of  plaintiff's 
injury,  the  flat  iron  ring  or  disc,  commonly 
known  as  the  "plate,"  is  attached  to  the  cheek, 
and  these  Iron  plates  are  molded  and  cast  in 
the  Iron  molders'  department  from  time  to 
time,  as  needed,  and  are  kept  on  hand,  for  use 
from  time  to  time  as  required.  The  wooden 
framework  of  the  drag,  check,  and  cope  were 
made  out  of  lumber  furnished  by  the  defend- 
ant for  that  purpose  by  carpenters,  who  are 
under  the  orders  and  subject  to  the  control  of 
the  foreman  of  the  Iron  molders'  department ; 
the  carpenter  shop,  in  which  said  carpenters 
work,  being  separate  from  and  independent 
of  the  general  carpenter  shop  of  the  defend- 
ant and  a  part  of  the  iron  molders'  depart- 
ment of  defendant  There  was  evidence  tend- 
ing to  prove  that  the  explosion  of  the  mold, 
by  which  explosion  plaintiff  was  injured, 
might  have  been  caused  by  the  use  of  a  plate  of 
Improper  size  attached  to  the  cheek,  by  reason 
of  an  unusual  amount  of  rust  upon  said  plate 
used,  or  by  reason  of  Improper  tamping  of  the 
sand,  which  may  liave  permitted  the  molten 
metal  tn  the  mold  to  find  its  way  through  the 
sand  to  the  wooden  bars  of  the  cope.  That  in 
the  making  of  castings  in  the  foundry  of  de- 
fendant the  pattern  maker  would  prepare  a 
pattern  for  each  of  said  castings,  and  the 
foreman  of  the  molding  department  would 
distribute  dally  these  patterns  to  the  molders 
in  said  department  and  it  would  be,  and  was, 
the  duty  of  each  molder  receiving  a  pat- 
tern to  obtain  from  the  foreman  of  the  mold- 
ing department  the  necessary  drag,  cheek, 
and  cope  with  which  to  make  the  casting,  and 
thereupon  to  proceed  with  said  drag,  cheek, 
and  cope  to  his  place  of  work  In  the  molding 
department,  and  with  sand  on  hand  in  the 
molding  department  to  prepare  the  mold  In 
which  to  make  the  casting,  and,  upon  the 
completion  of  the  mold,  together  with  other 
employes  of  the  defendant  in  the  molding 
department  to  proceed  with  and  finish  said 
casting.  That  it  was  the  business  of  the 
molder  receiving  the  pattern  to  secure  from 
the  foreman  of  the  molding  department  the 
necessary  drag,  cheek,  and  cope,  and,  if  any 
part  thereof,  or  the  plate  upon  the  cheek, 
were  not  in  proper  order  for  the  purpose  for 
which  intended,  and  for  the  work  to  be  done, 
to  call  the  attention  of  the  foreman  to  any 
existing  defect  therein,  whereupon  it  was 
the  duty  of  said  foreman  to  have  such  de- 
fect remedied.  That  the  drag,  cheek,  and 
cope  In  use  at  the  time  of  the  accident  were 
constructed  in  the  carpenter  shop  of  defend- 
ant a  part  of  the  molding  department,  upon 
the  order  of  the  foreman  of  the  molding  de- 
partment out  of  materials  furnished  by  de- 
fendant to  and  for  the  molding  department 
and  the  plate  attached  to  the  cheek  was  at- 
tached by  the  carpenter.  At  the  time  of  the 
accident  there  were  on  hand  in  the  molding 
department,  and  for  use  in  said  department 
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for  work  (stich  as  was  being  done  at  the  time 
of  the  accident  to  plaintiff,  and  by  reason  o( 
which  plaintiff  was  injured,  drags,  cheeks 
with  plates,  and  copes  other  ttian  the  drag, 
cheek  with  plate,  and  cope  in  nse  at  the  time 
plaintiff  was  injured,  which  could  have  been 
used  in  place  of  the  drag,  cheek  with  plate, 
and  cope  actually  used,  and  It  was  the  duty 
of  the  foreman  to  have  selected  from  such 
drags,  cheeks,  and  copes  for  the  job  upon 
which  plaintiff  was  injured  such  as  were  la 
order,  with  the  proper  plate,  and  proper  for 
that  job.  The  defendant  did  not,  other  than 
as  herein  above  stated,  furnish  to  plaintiff, 
or  its  other  employes  in  the  molding  de- 
partment, finished  drag,  cheek,  plate,  or  cope 
with  which  to  make  the  castings,  but  fur- 
nished to  and  for  said  department  the  neces- 
sary material  from  which  to  construct  said 
appliances,  and  they  were  constructed  as 
aforesaid.  From  time  to  time  the  drags, 
cheeks,  plates,  and  copes  in  use  in  said  de- 
partment would  become  worn  and  InefSclent 
for  one  kiad  of  work,  while  remaining  eflBcient 
for  some  other  or  different  kind  of  work,  and 
it  was  the  duty  of  the  foreman  and  workmen 
to  see  to  it  that  for  each  particular  job  a 
proper  and  efficient  drag,  cheek,  and  cope  was 
selected  out  of  the  supply  on  hand  and  used. 
That  each  molder  was  understood  to  be 
capable  of  determining  the  sufficiency  and 
safety  for  use  on  the  job  given  him  of  the 
drag,  cheek,  and  cope  furnished  him,  and, 
if  in  his  judgment  there  was  any  defect  in 
the  drag,  cheek,  or  cope  furnished,  it  was 
his  privilege  and  duty  to  call  the  attention 
of  the  foreman  to  such  defect,  and  to  procure 
another  drag,  cheek,  or  cope  which  was  not 
defective.  That  the  nature  of  the  work  in 
the  molding  department  of  defendant,  in  the 
use  of  drags,  cheeks,  and  copes,  was  such 
that  rust  would  always  accumulate  upon  the 
plates  attached  to  such  cheeks,  and  whether 
or  not  the  amount  of  rust  upon  any  particu- 
lar plate  was  such  as  to  render  the  use  of  the 
cheek  unsafe  was  a  fact  to  be  determined 
immediately  prior  to  its  use,  and  the  molder 
using  the  cheek  was  as  competent  as  any 
other  employe  of  defendant  to  determine 
such  fact;  and  if,  in  fact,  the  amount  of 
rust  upon  any  particular  plate  was  such  as 
to  render  the  cheek  to  which  it  was  attached 
dangerous,  then,  and  in  that  case,  it  was 
the  duty  of  the  molder,  through  the  foreman, 
to  procure  another  cheek  which  was  in  all 
respects  proper  to  use,  or  to  remove  the  rust 
from  the  plate  attached,  with  oil,  of  which 
there  was  always  plenty  at  hand  in  the  de- 
partment for  that  purpose. 

Upon  the  day  when  plaintiff  was  injured 
one  Drury,  a  fellow  molder  of  plaintiff,  was 
given  a  piston  ring  to  cast,  and,  having  se- 
cured the  three  parts  of  his  flask,  proceeded 
to  his  place  of  work  and  prepared  the  mold 
as  above  described.  While  plaintiff  was  as- 
sisting him  in  pouring  the  molten  metal  into 
the  mold,  it  exploded;  plaintiff  receiving  the 
Injuries  of  which  he  complains.    As  stated, 


It  is  not  clearly  apparent  from  the  testimony 
in  the  case  to  what  cause  the  explosion  of 
the  mold  was  attributable.  It  might  have 
been  caused  by  the  use  of  an  iron  plate  of 
Improper  size  attached  to  the  cheek,  or  by  the 
use  of  one  which  was  in  an  Improper  and 
dangerous  condition  to  be  used  on  account  of 
the  accumulation  of  rust  upon  it,  or  by 
reason  of  improper  tamping  of  the  sand, 
which  may  have  permitted  the  molten  metal 
in  the  mold  to  find  its  way  to  the  bars  of 
the  cope,  and  so  cause  the  explosion  with- 
out the  metal  having  ever  reached  the  plate 
at  all. 

With  the  particular  cause  of  the  accident, 
however,  we  have  no  present  concern.  The 
only  point  to  be  determined  on  this  appeal  is 
whether,  upon  a  consideration  of  the  entirs 
evidence,  the  lower  court  was  warranted  la 
taking  the  case  from  the  jury  and  decldln-; 
as  a  matter  of  law  that  upon  no  theory  of 
the  case  did  the  evidence,  considered  most 
favorably  in  behalf  of  the  plaintiff,  show 
any  liability  upon  the  part  of  defendant, 
and  would  not  have  warranted  a  verdict 
in  his  favor.  The  theory  of  plaintiff  on  the 
evidence  was  that  the  accident  was  occasion- 
ed through  the  use  of  a  defective  plate 
attached  to  the  cheek,  and  that  the  plate 
was  too  small  for  the  particular  casting  In 
question,  was  composed  of  four  pieces,  when 
it  should  have  properly  consisted  of  but  one, 
and,  besides  this,  was  coated  with  rust  to 
such  an  extent  that,  when  the  molten  metal 
reached  it,  the  explosion  occurred.  His  legal 
contention,  based  on  this  theory  of  the  evi- 
dence, is  that  It  was  the  imperative  duty  of 
the  defendant  to  furnish  the  molders  with 
appliances  reasonably  safe  to  do  the  work 
of  casting,  and  that,  in  failing  to  have  a 
plate  of  proper  size  and  In  good  condition 
attached  to  the  cheek  of  the  mold  at  which 
plaintiff  was  working  when  bis  Injuries  were 
received,  the  defendant  failed  to  discharge 
its  legal  obligation,  and  Is  liable.  The  lower 
court,  In  granting  the  nonsuit,  evidently  held, 
notwithstanding  the  general  rule  as  contend- 
ed for  by  plaintiff,  that  when  the  defendant 
furnished  to  the  molding  department  proper 
materials  from  which  to  construct  all  parts 
of  the  appliances — the  flasks — with  which 
the  casting  was  to  be  done  therein,  and  pro- 
vided competent  employes  to  construct  and 
attach  them,  the  defendant  had  discharged 
all  the  duty  it  owed  to  the  employes  in  such 
department,  and  was  not  liable  for  any  de- 
fects in  the  construction  or  adjustment  of 
such  appliances  occasioned  by  the  employes 
themselves,  and  that,  proper  materials  hav- 
ing been  furnished  to  the  employes  In  the 
molding  department  by  the  defendant  for  the 
proper  construction  of  such  appliances  to  be 
used  in  such  department,  any  defects,  either 
In  construction  or  adjustment  thereof,  must 
be  deemed  to  have  proceeded  from  the  negli- 
gence of  fellow  servants  of  the  plaintiff,  for 
which,  under  the  familiar  rule  of  Uw,  the 
defendant  could  not  be  held  liable.    We  are 
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satisfied  that,  midcir  the  eridence,  the  trial 
court  applied  to  It  the  proper  rule  of  law, 
and  correctly  granted  the  motion  for  nonsuit 
There  can  be  no  doubt  but  that  the  settled 
rule  Is  that  an  employer  must  provide  his 
employes  with  safe  appliances  with  which  to 
do  the  work  for  which  they  are  engaged,  that 
be  must  keep  such  appliances  in  reasonably 
safe  condition,  and  that  this  is  a  personal 
obligation  which  cannot  be  delegated  so  as 
to  relieve  the  onployer  from  liability  in  not 
having  done  so.  But  there  Is  no  positive 
duty  incumbent  upon  an  employer  to  furnish 
such  appliances  to  do  the  work  as  completed 
instruments.  He  may  supply  sufiScient  and 
suitable  materials  to  the  employes  themselves 
out  of  which  the  appliances  with  which  they 
are  to  work  are  to  be  constructed  and  ad- 
justed by  them,  in  which  case  the  general 
rule  that  safe  appliances  shall  be  furnished 
by  the  employer — that  is,  that  eiflcient  and 
complete  appliances  shall  be  fumished  by 
him — ^has  no  application.  His  obligation  to 
ms  employes  as  far  as  furnishing  such  ap- 
pliances is  concerned,  is  satisfied  when  he 
furnishes  suitable  materials  with  which  to 
construct  them,  and,  under  the  terms  of  the 
contract  of  employment,  either  express  or 
implied,  the  employes  themselves  are  to  do 
the  constructing.  In  ttiat  event,  the  em- 
ployer is  not  liable  for  an  injury  through  a 
defect  in  the  construction  or  adjustment  of 
such  appliances.  Upon  this  subject  it  is 
said.  In  Callan  v.  Bull,  113  Cal.  603,  45  Pac. 
1020:  "The  rule  which  requires  the  master 
to  provide  a  safe  place  and  safe  appliances 
for  the  servant  is  applied  when  the  place  In 
which  the  work  is  to  be  done  is  fumished  or 
prepared  by  the  master,  as  in  the  case  of  a 
ship  or  a  mill  or  a  factory,  or  when  the  ma- 
chinery or  other  appliances  with  which  the 
servant  is  employed  to  work  are  furnished 
by  the  master;  but  it  has  no  application 
when  the  place  at  which  the  work  is  to  be 
done,  or  the  appliances  for  doing  the  same, 
are  to  be  prepared  by  the  servant  himself. 
If  the  appliance  is  furnished  by  the  master 
for  the  purpose  of  enabling  the  servants  to 
perform  the  work  in  which  they  are  to  be 
engaged,  he  is  required  to  see  that  it  shall 
be  reasonably  safe  for  that  purpose;  but,  if 
the  preparation  of  that  appliance  is  a  part 
of  the  work  which  the  servant  is  required 
to  perform,  the  master  is  not  liable  for  any 
defect  in  its  preparation.  'The  rule  does 
not  apply  to  a  case  where  several  persons  are 
employed  to  do  certain  work,  and  by  the 
contract  of  employment,  either  express  or 
Implied,  the  employees  are  to  adjust  the  ap- 
pliances by  which  the  work  is  to  be  done.' 
Bums  V.  Sennett,  99  Oal.  363,  33  Pac.  916." 
In  Kerrigan  v.  Market  Street  Ky.  Co..  138 
Cal.  511,  71  Pac.  022,  it  is  said:  "Where 
certain  persons  are  employed  to  do  certain 
work,  and  by  the  contract  of  employment, 
either  express  or  implied,  such  employes  are 
to  construct  and  adjust  the  appliances  by 
which  the  work  is  to  be  done,  ^e  employer 
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to  furnish  proper  material  and  the  employes 
to  construct  and  adjust  such  appliances  as 
In  their  Judgment  are  necessary,  the  employ- 
er is  not  liable  to  such  employes  for  any 
defect  in  the  construction  or  adjustment  of 
such  appliances." 

Now,  it  appears  clearly  from  the  evidence 
that  the  flasks  necessary  for  making  castings 
were  not  furnished  as  complete  appliances 
by  defendant  It  did  not  assume  to  do  so, 
and  it  is  obvious  that  under  its  contract  of 
employment  with  the  employes,  in  the  mold- 
ing department  of  its  business,  it  was  not 
required  that  they  should  be  so  furnished, 
but,  on  the  contrary,  that  they  should  be 
constructed  by  the  employ&i  of  that  depart- 
ment themselves.  To  that  end  it  furnished 
good  and  sufficient  material — lumber  and 
iron.  It  Is  not  questioned  but  that  the  em- 
ployes whose  duty  it  was  to  construct  the 
flasks  were  competent  workmen.  No  com- 
plaint Is  made  that  the  carpenters  in  the 
molding  department  did  not  properly  put 
together  the  woodwork  of  wliicb  the  flask 
consisted,  but  only  tliat  the  plate  adjuslied 
by  them,  and  which  was  cast  by  the  iron 
molders  themselves,  whose  duty  it  was  to 
cast  it,  was  not  a  proper  one  to  be  used  in 
making  a  particular  casting.  As,  however, 
the  defendant  furnished  not  only  the  lumber 
and  competent  carpenters,  but  the  pig  iron 
for  the  making  of  these  plates,  and  com- 
petent iron  molders,  as  the  plaintiflF  himself 
was,  to  cast  them  for  use  on  the  flasks,  it  is 
evident  that,  under  the  rule  stated  above, 
the  defendant  failed  in  no  duty  it  owed  the 
plaintift,  and  that  assuming  the  injury  to 
plaintiff  was  occasioned  as  claimed  by  him, 
still  it  proceeded  from  the  neglect  of  fellow 
employes  to  properly  construct  and  adjust  the 
flask  from  materials  fumished  the  molders' 
department  for  that  purpose. 

It  is  claimed,  however,  by  plaintiff  that 
the  carpenter  shop  was  a  separate  and  dis- 
tinct shop  or  department  from  that  portion 
of  the  molding  department  in  which  plaintiff 
was  engaged,  and  that  the  foreman  of  the 
carpenter  shop  was  not  a  fellow  servant  with 
plaintiff  in  the  construction  and  adjustment 
of  the  flask  in  question.  But  it  appears 
from  the  evidence  in  the  case  that  this  is 
not  true  in  point  of  fact  The  foreman  of 
the  carpenter  shop,  or,  as  under  the  evidence 
he  might  more  properly  be  designated,  the 
"boss  carpenter,"  was  not  in  the  control  of 
an  independent  department  The  carpenter 
shop  was  strictly  a  part  of  the  molding  de- 
partment, and  its  foreman  was  under  the 
control  and  direction  of  O'Neill,  the  foreman 
of  that  department  O'Neill  had  control  and 
supervision  of  the  entire  molding  department 
including  therein,  as  a  part  thereof,  the 
carpenter  shop.  It  was  as  essential,  in  efll- 
clently  performing  the  work  of  casting,  in 
which  the  molding  department  was  exclu- 
sively engaged,  tltat  the  flasks  should  be 
put  together  by  the  carpenter  In  that  depart- 
ment for  use  by  the  iron  molders  therein. 
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as  It  was  that  the  latter  should  prepare  the 
molds  In  them  and  do  the  casting.  The  only 
work  that  was  done  In  the  carpenter  shop 
was  for  the  benefit  and  In  aid  of  the  mold- 
ing department,  particularly  in  the  construc- 
Uon  and  adjusting  of  these  flasks.  And  the 
making  of  these  flasks  was  as  much  a  part 
of  the  work  of  the  molding  department  as 
was  the  making  of  the  castings.  But,  were 
this  not  so,  the  department  rule,  relative  to 
which  counsel  for  appellant  cites  numerous 
decisions  from  other  Jurisdictions,  does  not 
obtain  in  this  state.  Our  Civil  Code  (section 
1970)  lays  down  this  general  rule:  "An  em- 
ployer is  not  bound  to  Indemnify  his  em- 
ploye for  losses  suffered  by  the  latter  in 
consequence  of  the  ordinary  risks  of  the  busi- 
ness In  which  he  is  employed,  nor  in  conse- 
quence of  the  negligence  of  another  person 
employed  by  the  same  employer  in  the  same 
genera]  business,  unless  the  negligence  caus- 
ing the  Injury  was  committed  In  the  per- 
formance of  a  duty  the  employer  owes  by 
law  to  the  employ^,  or  unless  the  employer 
has  neglected  to  use  ordinary  care  In  the 
selection  of  the  culpable  employe."  In  con- 
struing this  section  it  was  early  said  by 
this  court  that:  "The  law  of  this  state  re- 
specting this  subject,  as  set  forth  in  the 
Code  referred  to,  recognizes  no  distinction 
growing  out  of  the  grades  of  employment 
of  the  respective  employSs,  nor  does  it  give 
any  effect  to  the  circumstance  that  the  fel- 
low servant,  through  whose  negligence  the 
Injury  came,  was  the  superior  of  the  plaintiff 
In  the  general  service  In  which  they  were 
in  common  engaged,  and  the  alleged  distinc- 
tion In  this  respect  insisted  upon  by  the 
appellant's  counsel,  founded,  as  he  claims, 
on  the  general  principles  of  law  and  the  ad- 
Judged  cases,  requires  no  examination  at 
our  hands."  McLean  v.  Blue  Point  Gravel 
M.  Co.,  51  Cal.  258.  To  the  same  effect  are 
Congrave  v.  Southern  Pacific  R.  R.  Co.,  88 
Cal.  3C1,  26  Pac.  175;  Davis  v.  Southern 
Pacific  R.  R.  Co.,  98  Cal.  13,  82  Pac.  646; 
Noyes  v.  Wood,  102  Cal.  392,  36  Pac.  766; 
Livingston  v.  Kodiak  Packing  Co.,  103  Cal. 
264,  37  Pac.  149 ;  and  Donovan  v.  Ferris,  128 
Cal.  53.  60  Pac.  519,  79  Am.  St  Rep.  25. 
Within  this  rule,  as  declared  by  the  Code, 
and  construed  by  the  authorities,  the  fore- 
man of  the  carpenter  shop  was  a  fellow 
servant  of  the  plaintiff.  They  were  both  in 
the  employment  of  defendant  in  the  mold- 
ing department,  both  under  the  control  of 
the  general  foreman  of  that  department, 
O'Neill,  and  both  engaged,  not  only  in  the 
general  business  of  defendant,  but  in  the 
particular  business  In  which  the  molding  de- 
partment was  exclusively  engaged— casting. 
And  the  same  rule  applies  to  the  foreman 
O'Neill,  in  as  far  as  it  is  claimed  that  the 
defendant  should  be  held  responsible  for 
his  asserted  negligence  In  falling  to  Inspect 
the  flask,  the  explosion  of  which  occasioned 
the  Injury.  If  the  positive  duty  rested  upon 
defendant  to  supply  completed  and  finished 


flasks  to  the  molding  department,  and  in- 
spect them  as  necessity  for  doing  so  arose, 
and  the  foreman  O'Neill  represented  the  de- 
fendant, as  its  vice  principal,  to  discharge 
these  duties  of  supply  and  inspection,  his 
neglect  would  be  no  doubt  that  of  the  de- 
fendant But  as  we  have  seen,  no  such 
positive  duty  of  furnishing  the  flasks  In  the 
completed  state  devolved  upon  the  defend- 
ant. It  furnished,  as  it  had  a  right  to  do 
under  the  rule  above  stated,  only  the  mate- 
rials for  such  purpose,  the  task  of  construct- 
ing the  flasks  to  be  performed  by  its  em- 
ployes. Having  furnished  such  materials, 
and  competent  workmen  to  construct  the 
flasks,  defendant  fully  discharged  its  duty 
to  its  employes.  As  it  was  not  bound  to 
furnish  finished  appliances,  but  discharged 
its  duty  by  furnishing  adequate  materials 
for  that  purpose,  It  logically  follows  that  It 
was  not  required  to  inspect  the  appliances 
after  construction.  The  construction  and  in- 
spection of  such  flasks  were  simply  details 
In  the  proper  execution  of  such  work  after 
ample  provision  made  for  its  being  safely 
done,  and  as  to  such  details  the  foreman 
and  the  workmen  In  the  department  were 
fellow  servants.  Noyes  v.  Wood,  102  Cal. 
389,  36  Pac.  70a  The  other  cases  cited  im- 
mediately preceding  bear  also  directly  upon 
this  point  and  Illustrate  the  application  of 
the  rule. 

We  do  not  think  any  further  discussion 
of  this  matter  Is  necessary,  nor  to  particular- 
ly consider  additional  points  urged  by  re- 
spondent in  support  of  the  Judgment  of  non- 
suit namely,  that  the  evidence  shows  that 
there  were  on  hand  In  the  molding  depart- 
ment at  the  time  the  flask  In  question  was 
selected,  other  flasks,  which,  taken  In  their 
entirety,  were  in  good  condition,  and  that 
If  any  improper  selection  was  made  by  the 
foreman  or  other  employes,  the  defendant 
was  not  liable  for  such  error  in  Judgment; 
further,  that  the  molder  Dmry  was  capable 
of  determining,  and  should  have  inspected 
to  ascertain,  whether  the  flask  in  question 
was  sufilclent  and  safe,  and  that  his  failure 
to  do  so  and  to  call  the  attention  of  the 
foreman  of  the  department  to  the  defective 
plate,  or  substitute  a  chuck  therefor,  or  re- 
move the  rust  from  It  with  the  oil  at  hand 
for  that  purpose,  was  negligence  of  a  fellow 
employe  of  plaintiff,  for  which  defendant 
was  not  responsible. 

Whatever  merit  there  may  be  in  these 
I)oints,  we  do  not  discuss,  because  under  the 
settled  rule  of  law  which  we  have  mainly 
considered,  and  which  was  the  principal  ques- 
tion discussed  by  counsel,  defendant  having 
furnished  the  materials  out  of  which  the 
appliances  for  use  in  the  molding  department 
were  to  be  constructed,  and  the  employes  in 
that  department  being  required  to  construct 
them  from  the  materials  so  furnished,  the 
safety  appliance  rule  urged  by  appellant 
has  no  application,  and  the  defendant  was 
not  liable  for  any  injury  resulting  to  plain- 
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tiff  In  such  department  from  a  defect  In  the 
construction  and  adjustment  of  such  appli- 
ances by  his  fellow  employes. 

Under  this  rule  of  law,  applied  to  the  evi- 
dence In  the  case,  the  lower  court  properly 
granted  the  motion  for  a  nonsuit,  and  the 
Judgment  and  order  appealed  from  are  there- 
fore affirmed. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW.  J. 


14g  Cal.  184 

MEOmER  ▼.  SLATER  et  al.    (L.  A.  1,549.) 

(Supreme  Court  of  California.    Dec.  5,  1906.) 

CoNspiBACT  —  What     Constitutes  —  Doing 
Lawful  Act. 

Where  an  attachment  was  dismissed  be- 
fore jndf^ment  for  insufficiency  of  the  affidavit, 
the  attachment  defendant  had  a  right  to  sell, 
and  the  deputy  sheriff  who  leTied  the  attach- 
ment and  the  keeper  of  the  property  pending 
the  attachment  had  a  right  to  buy  and  sell  to 
oth»8,  the  attached  property,  and  their  act 
in  Joining  in  so  doing  before  the  rendition  of 
judgment  for  plaintiff  was  not  an  actionable  con- 
spiracy for  which  plaintiff  could  recover  dam- 
ages resulting  from  her  consequent  inability  to 
collect  her  judgment  out  of  the  property. 

DepartmoDt  2.  Appeal  from  Superior  Coortt 
Los  Angeles  County;  N.  P.  Conrey,  Judge. 

Action  by  Ednah  J.  Menner  against  John 
R.  Slater  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

G.  A.  Glbbs,  for  appellant  J.  O.  Wlllett 
and  Lee,  Scott,  Bailey  &  Chase,  for  re- 
spondents. 

McFARLAND,  3.  A  general  demurrer  to 
the  complaint  was  sustained  and  Judgment 
rendered  for  defendants,  and  from  this  Judg- 
ment plaintiff  appeals. 

The  purpose  of  the  action  is  to  recover 
of  defendants  the  sum  of  $4,165  damages 
for  an  alleged  conspiracy  entered  Into  by 
them  to  prevent  plaintiff  from  collecting  a 
certain  judgment  against  defendant  Horton 
for  the  above-mentioned  amount  of  money. 
The  main  averments  of  the  complaint  are 
as  follows :  It  is  averred  that  plaintiff  com- 
menced an  action  against  defendant  Horton 
to  recover  of  him  damages  for  violation  of 
certain  contracts  existing  between  him  and 
plaintiff;  that  during  the  pendency  of  said 
action  she  had  an  attachment  issued  and 
levied  upon  certain  personal  property  for- 
merly belonging  to  the  Putnam  Furniture 
Company,  a  corporation,  but  alleged  to  belong 
at  the  time  of  the  attachment  to  Horton ; 
that  said  attachment  was  afterwards,  and 
before  Judgment  In  said  action,  on  motion 
"dismissed,  upon  the  ground  of  Insufficiency 
Of  the  affidavit";  that  after  the  discharge 
of  the  attachment,  Horton  sold  the  property 
for  |2,000   to  the   defendants   Slater   and 


Crossman,  who  afterwards,  and  before  Judg- 
ment In  said  action,  sold  It  to  one  Goodspeed. 
It  is  averred  that  the  property  was  of  the 
value  of  $6,000,  and  that  afterwards  plaintiff 
recovered  judgment  In  said  action  against 
Horton  for  $4,000.  There  Is  also  something 
in  the  nature  of  an  averment  that  Horton 
has  no  other  property,  which  respondents 
claim  to  be  Insufficient  as  an  averment  of 
that  fact;  but  for  the  purposes  of  this  ap- 
peal we  will  consider  It  as  sufficient  It  Is 
also  averred  generally  that  the  above  acts 
constituted  a  fraudulent  conaphracy  to  pre- 
vent plaintiff  from  having  her  Judgment 
against  Horton  satisfied  on  execution  out  of 
said  property.  It  Is  also  averred  that  the 
writ  of  attachment  above  mentioned  was 
placed  In  the  hands  of  defendant  Slater  "as 
deputy  sheriff,"  and  was  levied  by  him  on 
the  property,  and  that  defendant  Crossman 
was  appointed  by  Slater  as  keeper  of  the 
property.  The  foregoing — leaving  out  of 
view  certain  general  phrases  which  add  noth- 
ing to  the  facts  alleged — Is  a  sufficient  state- 
ment of  the  contents  of  the  complaint  for 
the  purposes  of  this  opinion.  Respondents 
contend  that  many  things  claimed  to  be 
averred  are  not  averred,  and,  particularly, 
that,  imder  any  view,  there  is  no  averment 
of  any  damage  that  is  not  too  uncertain 
and  conjectural  to  be  considered;  but,  under 
our  view.  It  is  not  necessary  to  discuss 
these  contentions. 

It  Is  obvious  that  appellant  had  no  lien 
of  any  kind  on  the  property  In  question  at 
the  time  it  Is  alleged  to  have  been  sold  by 
Horton  to  the  other  defendants.  The  attach- 
ment had  been  discharged.  There  was  no 
Judgment,  and,  of  course,  no  execution  lien. 
The  appellant  was  merely  a  general  creditor 
of  Horton.  She  was  In  no  position  to  claim 
any  priority  of  right  to  the  property.  She 
had  no  lien  to  lose.  Horton  was,  therefore, 
free  to  sell,  and  the  other  defendants  free 
to  buy,  the  property,  for  a  valuable  consid- 
eration ;  and  a  lawful  act  done  by  one  person 
does  not  become  unlawful  because  partici- 
pated in  by  another  person.  An  actionable 
conspiracy  exists  only  where  there  Is  an 
nnwarrantable  combination  of  two  or  more 
persons  to  do  an  unlawful  thing.  We  see 
nothing  in  the  point  made  on  the  attempted 
averment  that  Slater  was,  in  fact,  a  deputy 
sheriff.  After  the  discharge  of  the  attach- 
ment his  functions  as  the  officer  who  levied 
the  attachment,  if  he  was  such  officer,  were 
ended.  And  so  It  is  with  respect  to  the 
keeper.  It  must  be  remembered  that  the  pur- 
pose of  this  action  Is  merely  to  recover  dam- 
ages for  an  alleged  wrongful  act.  For  these 
reasons  the  demurrer  was,  in  onr  opinion, 
properly  sustained. 

The  Judgment  appealed  from  is  affirmed. 

We  concur :   HENSHAW,  J. ;  LORIG  AN,  J. 
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CLTNE  V.  EASTON.  ELDRIDGB  &  CO.  (8. 

F.  3,120.) 
(Supreme  Court  of  California.    Dec.  6,  1905.) 

1.  Attachmbnt — ^Debtb — NonoB. 

A  notice  of  attachment  of  "credita  and  ef- 
fects" belonging  to  the  defendant  in  the  attach- 
ment Ruit  creates  no  liability  of  the  garnishee 
for  a  debt  due  to  the  defendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Garnishment,  {  230.] 

2.  Sake — Evioence  or  Attachickst  of  In- 
debtedness— CONCXUSIVENESS. 

A  pencil  entry  by  the  garnishee's  booltkeep- 
er  on  the  margin  of  the  account  of  the  attach- 
ment defendant,  and  the  statement  of  its  pres- 
ident that  the  debt  was  attached  as  an  excuse 
for  refusing  further  payments,  was  evidence 
that  the  debt  had  been  attached,  but  not  con- 
clusive  evidence. 

3.  Sake — Efficacy  of  Nottob — Ebtoppel. 

Tiie  refusal  by  a  garnishee  of  further  pay- 
ments to  the  defendants  in  the  attachment  suit 
on  the  ground  tlmt  the  debt  had  been  attached, 
and  thereby  securing  an  advantage  to  itself, 
cannot  avail  plaintiff  as  an  estoppel  to  deny  the 
efficacy  of  the  notice,  especially  when  the  gar- 
nishee denies  any  indebtedness  to  the  defend- 
ants in  attachment,  and  an  action  by  them  is 
barred  by  limitations. 

4.  Same — Objectiorb  to  Shebiff'b  RsTDBir — 
Relevanct. 

A  garnishee  is  not  required  to  appear  in 
the  attachment  suit,  and  lias  nothing  to  do 
with  the  sheriffs  return,  unless  it  should  be 
false  in  some  particular  which  would  subject 
him  to  liability  beyond  that  warranted  by  the 
facts ;  and  in  a  suit  to  recover  an  alleged  indebt- 
edness to  the  attachment  defendants  at  the  date 
of  the  attachment,  where  the  garnishee  relies 
on  the  sheriff's  return  as  containing  a  true  state- 
ment that  he  attached  credits  and  effects,  and 
not  debts,  he  may  properly  object  to  the  sherifTs 
return  when  offered  in  evidence  as  irrelevant. 
6.  Same — Sebvice  of  Aitachmsnt — Limita- 

TICKS. 

Under  Code  Civ.  Proc.  f  B44,  providing 
that  all  persons  having  in  their  possession 
credits  or  other  personal  property  l>elonging  to 
defendant  at  the  time  of  service  of  an  attach- 
ment, unless  such  property  be  delivered  up  or 
transferred,  or  such  debts  be  paid  to  the  sher- 
iff, shall  be  liable  to  the  plaintiff  for  the  amount 
of  the  credits,  property,  or  debts  until  the  at- 
tachment is  discharged  or  any  judgment  recover- 
ed against  him  is  satisfied,  the  running  of  the 
statutes  of  limitations  in  favor  of  a  debtor  is 
not  interrupted  by  malcing  him  a  garnishee, 
as  such  section  applies  only  where  the  garnishee 
admits  his  indebtedness  to  the  defendant  in  at- 
tachment or  his  jMssession  of  specific  property 
of  defendant. 

6.  Principai,  aito  Aocnt — Aobeemeht — CoiT- 

BTBUCTION. 

Where  a  subsequent  agreement  for  the 
sale  of  land  superseded  a  former  agreement  un- 
der which  defendant  had  incurred  all  items  of 
expense  charged  in  the  account  to  that  date, 
and  provided  that  all  excess  received  over  a 
named  sum  and  all  crop  returns  now  in  hand, 
or  due  on  account  of  crops  growing  on  the  land 
for  the  year  1893,  shall  belong  to  defendant  as 
compensation,  no  expenses  incurred  by  defend- 
ant, nor  anj  payment  to  or  on  account  of  the 
vendors  prior  to  the  second  agreement,  can 
be  charged  as  a  credit  against  its  indebtedness 
arising  on  the  sul>sequent  sale  of  the  land. 

7.  Same — Pkbformaitce. 

Where,  under  an  agreement  for  the  sale 
of  land,  defendant  was  to  liquidate  incum- 
brances, pay  a  named  sum  to  the  vendors,  and 
retain  the  excess,  by  procuring  a  conveyance 


to  its  clerk,  ft  became  bound  by  an  Implied 
agreement  to  pay  off  the  incumbrances,  with 
interest,  and  pay  the  vendors  the  stipulated  sum, 
unless  there  was  a  subsequent  modification  of 
tlie  agreemenL 

In  Bank.  Appeal  from  Superior  Court; 
City  and  Coun^  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  James  Glyne  against  Easton, 
Eldridge  &  Co.  Judgment  for  plaintiff,  and 
plaintiff  appealed  from  a  part  of  an  order  di- 
recting a  new  trial  of  the  issues  as  to  wblcb 
findings  were  vacated,  and  defendant  from 
the  part  whlcb  denied  a  new  trial  of  the  re- 
maining issues.  Affirmed  as  to  so  mucb  of 
the  order  appealed  from  as  granted  a  new 
trial,  and  reversed  as  to  so  much  of  the  order 
as  denied  a  new  trial  of  the  other  issues. 

Rehearing  denied  January  4, 1906. 

R.  B.  Houghton  and  Houghton  &  Houghton, 
for  plaintiff.  Jesse  W.  Llllenthal  and  Froh- 
man  &  Jacobs,  for  defendant. 

BEATTY,  C.  J.  The  trial  of  this  cause  in 
the  superior  court  resulted  in  a  Judgment  for 
the  plaintiff.  Defendant  moved  for  a  new 
trial,  and  Its  motion  was  granted  as  to  some 
of  the  Issues,  but  denied  as  to  the  others. 
Both  parties  appeal — plaintiff  from  that  part 
of  the  order  which  directs  a  new  trial  of  the 
Issues  as  to  which  the  findings  are  vacated, 
and  defendant  from  the  part  which  denies  a 
new  trial  of  the  remaining  issues.  The 
record  is,  of  course,  the  same  on  both  appeals, 
and  they  have  been  submitted  together. 

The  salient  facts  of  the  case  are  that  the 
defendant,  a  California  corporation,  prior  to 
the  7th  day  of  June,  1893,  had  written  ao^ 
thorlty  from  LInnie  W.  Goodyear  and  her 
husband,  H.  C.  Goodyear,  to  sell  on  commis- 
sion 1,244.31  acres  of  land  belonging  to  Mrs. 
Goodyear.  The  land  was  heavily  incumbered 
by  a  first  mortgage  to  the  German  Bank  and 
by  a  second  mortgage  to  one  Kahn.  The 
authority  to  sell  provided  for  a  sale  of  the 
land  in  separate  tracts  at  a  fixed  minimum  of 
price,  and  defendant  was  to  receive  a  com- 
mission of  2H  per  cent  of  the  price  so  fixed, 
and  also  one-half  of  any  excess  received  from 
sales  of  the  property  over  and  above  the  fixed 
price  plus  the  expenses  of  surveying,  platting, 
and  advertising,  which  expenses  it  Is  clear 
from  the  whole  tenor  of  the  writing  were  to 
be  borne  by  the  defendant  as  a  part  of  its 
undertaking  to  make  the  sales.  The  effort  to 
dispose  of  the  land  upon  the  terms  of  this 
authorization  having  failed,  it  was  superseded 
on  the  7th  of  June,  1893,  by  a  new  one  in  the 
following  terms: 

"Whereas,  on  the  25th  day  of  January, 
1893,  the  undersigned  entered  into  a  contract 
with  Easton,  Eldridge  &  Company  for  the 
sale  of  certain  real  estate  in  the  county  of 
Solano,  state  of  California;  and,  whereas, 
owing  to  the  condition  of  the  mortgages.  It  is 
absolutely  necessary  to  sell  the  land  as  a 
whole:  Now,  therefore,  it  is  agreed,  and 
Easton,  Eldridge  &  Company  are  hereby  au- 
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tborlzed  to  sell  tbe  land,  viz.:  1,244  and 
•i/ioo  acres,  more  or  less,  for  such  sum  as 
shall  liquidate  the  present  mortgage  Indebted- 
ness, and  in  addition  pay  ns  the  sum  of  twelve 
thousand  dollars,  and  all  excess  received  over 
and  above  that,  as  also  all  crop  returns  now 
in  hand  or  due  on  account  of  crops  growing  on 
the  land  for  the  year  1893,  shall  belong  to  the 
said  Easton,  Eldridge  &  Company,  and  shall 
be  held  by  them  as  a  part  of  their  compensa- 
tion under  this  agreement  of  sale.  Witness 
our  hands  this  7th  day  of  June,  A.  D.  1893. 
[Signed]  Mrs.  H.  C.  Goodyear.  H.  C.  Good- 
year.   Witness:    [Signed]    Geo.  Easton." 

Acting  under  this  authority  and  some  al- 
leged oral  modifications  thereof,  the  defend- 
ant during  the  year  1893  sold  the  entire  tract 
in  two  parcels,  and  out  of  the  proceeds  satis- 
fied and  discharged  all  the  incumbrances 
thereon,  including  the  mortgages  above  men- 
tioned, and  some  other  Uens.  The  $12,000 
claimed  by  the  Goodyears,  however,  had  not 
been  paid  in  full,  and  there  was  a  dispute  be- 
tween them  and  the  defendant  as  to  the 
balance  remaining  due  upon  the  account, 
when,  on  the  10th  day  of  August,  1804,  the 
plaintiff  in  this  action  commenced  an  attach- 
ment suit  in  Solano  coimty  against  Mr.  and 
Mrs.  Goodyear  to  recover,  with  interest,  the 
sum  of  $6,805  due  upon  their  promissory 
notes.  Summons  and  attachment  were  duly 
Issued  in  said  suit,  and  on  August  lltb  the 
attactiment  was  placed  In  the  hands  of  the 
sheriff  of  San  Francisco  for  service.  No  re- 
turn was  made  thereon  until  March  29, 1897— 
at  which  date  the  following  paper  was  filed  in 
the  office  of  the  county  clerk  of  Solano  county: 

"Office  of  the  Sheriff  of  the  City  and  Coun- 
ty of  San  Francisco.  By  virtue  of  the  an- 
nexed writ,  I  duly  attach  all  moneys,  credits, 
and  effects  belonging  to  the  defendants  named 
in  said  writ,  or  to  either  of  them,  by  serving 
upon  each  of  the  hereinafter  named  parties, 
I)ersonally,  in  tbe  City  and  County  of  San 
Francisco,  at  the  times  set  opposite  their  re- 
spective names,  a  copy  of  said  writ,  with  a 
notice  in  writing  notifying  each  of  said 
parties,  reBi)ectlvely,  that  such  moneys,  cred- 
its, and  effects  of  said  defendants,  or  either 
of  them,  was  attached,  and  not  to  pay  over  or 
transfer  tbe  same  to  any  one  but  myself. 
Statement  demanded.  The  answers  were  as 
set  opposite  their  respective  names.  Names 
of  the  parties  served  as  aforesaid:  Easton  & 
Eldridge  &  Co.,  through  G.  Easton  (Sec.); 
time  of  service,  Aug.  lltb,  1894,  at  11:00 
o'clock  a.  m. ;  answers,  'No  funds.'  Henry  B. 
Shaw,  Aug.  lltb,  1894,  at  11:16  a.  m.;  no 
answer.  [Signed]  John  J.  McDade,  Sheriff, 
by  J.  J.  McTleman,  Deputy  Sheriff." 

After  said  writ  of  attachment  was  so 
served  upon  the  defendant  herein,  on  the 
lltb  day  of  August,  1804,  an  entry  was 
made  in  tbe  margin  of  the  ledger  account, 
kept  by  said  Eastcm,  Eldridge  &  Co.,  In  con- 
nection with  the  transactions  under  the  con- 
tracts above  mentioned,  as  follows :    "Attach- 


ed August  11,  1894."  And  thereafter  said 
Easton,  Eldridge  &  Co.  refused  to  make  fur- 
ther payments  on  account  of  such  trans- 
actions to  H.  O.  Goodyear,  or  Linnie  W. 
Goodyear,  giving  as  the  reason  for  such  re- 
fusal, that  it  had  been  enjoined  by  tbe  courts 
from  paying  over  any  more  money.  In  tbe 
meantime  Clyne  bad  recovered  a  Judgment 
in  his  attachment  suit  against  the  Goodyears 
for  $7,632,  with  accruing  interest  The  date 
of  said  Judgment  was  December  13,  1895, 
but  execution  thereon  was  not  issued  until 
June  28, 1887.  This  writ  was  served  on  tbe 
defendant  herein  on  July  15,  1887.  In  re- 
sponse to  the  accompanying  notice  and  de- 
mand, defendant  denied  any  indebtedness  to 
tbe  Goodyears,  and,  subsequently,  upon  sup- 
plementary proceedings  dxily  taken,  appeared 
by  its  president  before  a  referee  appointed 
by  the  superior  eourt  of  Solano  county,  where 
It  again  denied  all  indebtedness  to  the  Good- 
years  exceeding  $50,  denied  possession  of  any 
of  their  property,  and  also  pleaded  tbe  stat- 
ute of  limitations  (section  339,  subd.  1)  as  a 
separate  defense  to  any  claim  in  their  be- 
half. Upon  the  coming  in  of  tbe  referee's 
report  to  tliat  effect,  tbe  court  made  an 
order  in  the  case  of  Clyne  v.  Goodyear  au- 
thorizing the  institntlon  of  this  action  for  the 
recovery  of  the  alleged  Indebtedness  of  de- 
fendant to  the  Goodyears  at  tbe  date  of  tbe 
attachment  In  said  suit  In  pursuance  of 
this  order,  the  original  complaint  was  filed 
on  the  following  day,  July  80,  1897,  but  tbe 
case  was  not  tried  until  tbe  year  1899,  and 
the  pleadings  as  finally  amended  were  filed 
after  tbe  trial.  In  his  second  amended  com- 
plaint the  plaintiff  alleges,  among  other 
things,  that  on  the  lltb  day  of  August,  1894, 
when  bis  writ  of  attachment  In  the  action 
of  Clyne  v.  Goodyear  was  served  on  the  de- 
fendant corporation,  it  was  indebted  to  the 
Goodyears  in  the  sum  of  $6,010.28,  and  that 
said  debt  was  attached  by  the  service  of 
said  writ  The  defendant  by  its  answer  to 
said  second  amended  complaint  denied  that 
the  sheriff  attached  any  debt  due  to  the  Good- 
years.  It  also  denied  the  existence  of  any 
debt  at  the  date  of  the  attachment,  and  along 
with  other  separate  defenses  (account  stated 
and  laches)  pleaded  the  statute  of  limitations 
(sections  312,  825,  and  subdivision  1  of  section 
839,  Code  Civ.  Proc.)  In  bar  of  tbe  action. 
Upon  these  and  other  material  Issues  the 
findings  were  adverse  to  the  defendant 

In  disposing  of  tbe  plaintiff's  appeal,  we 
have  to  consider  only  the  particular  Issues 
to  which  the  order  granting  a  new  trial 
was  limited,  and  which  relate  exclusively 
to  the  question  whether  the  debt  of  tbe  de- 
fendant to  Mrs.  Goodyear  was  really  at- 
tached in  August,  1894,  as  alleged  by  plain- 
tiff and  dented  by  defendant.  These  Issuer 
vitally  affect  the  plea  of  the  statote  of  limi- 
tations. For  whatever  may  have  been  tbe 
amount  of  defendant's  Indebtedness  to  Mrs. 
Goodyear,  resulting  from  the  sale  of  her 
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■  lands.  It  Is  certain  tiat  It  accrued  prior  to 
the  alleged  garnlshmeiit  on  August  11,  1894, 
and  it  ts  conceded  that  an  action  for  Its 
recovery  by  her  would  have  been  barred  by 
subdivision  1  of  section  339,  Code  Civ.  Proc, 
within  two  years  from  that  date.  It  is 
also  conceded  that  there  could  have  been 
no  liability  of  tbe  defendant  to  any  creditor 
of  the  Goodyears  by  virtue  of  an  attachment 
or  execution  levied  after  the  debt  had  be- 
come barred  as  to  them.  The  appeal  of  the 
plaintiff  therefore  must  fail  unless  the  evi- 
dence In  the  case  shows  without  substantial 
conflict  that  the  debt  was  attached  as  al- 
leged.  The  appellant  to  sustain  bis  conten- 
tion upon  this  point  relies  upon  two  items 
of  evidence :  First.  The  return  of  the  sheriff 
above  quoted;  and,  second,  an  admission  of 
the  fact  by  the  defendant  under  circum- 
stances estopping  them  now  to  deny  It.  As 
to  the  first  Item,  It  will  be  observed  that 
the  notice  served  with  copy  of  the  writ  made 
no  mention  of  debt  or  indebtedness  specif- 
ically, and  bad  no  application  to  the  Indebt- 
edness of  the  defendant  unless  it  was  includ- 
ed in  the  more  general  term  "effects."  The 
contention  of  the  plaintiff  is  that  the  statute, 
t>eing  remedial,  should  be  liberally  construed 
for  the  advancement  of  the  remedy,  and  that 
a  notice  of  attachment  of  credits  and  effects 
should  be  held  a  sufficient  garnishment  of  a 
debt  The  defendant  cites  in  opposition  to 
this  view,  the  cases  In  which  it  has  been 
held  by  this  court  that  proceedings  by  at- 
tachment being  special  and  statutory,  the 
provisions  of  the  statute  must  be  strictly 
followed  in  order  to  acquire  any  rights  there- 
under. Gow  V.  Marshall,  90  Cal.  567,  27  Pac. 
422,  and  cases  there  cited;  Rudolph  v.  Saun- 
ders, 111  Cal.  233,  43  Pac.  619;  Beltaire  v, 
Rosenberg,  129  Cal.  164,  61  Pac.  916.  In 
view  of  these  authorities,  it  cannot  be  doubt- 
ed that  the  established  rule  in  this  state  is 
to  exact  a  strict  compliance  with  the  law, 
and  that  rule  was  applied  In  Gow  v.  Mar- 
shall to  a  case  almost  exactly  the  counterpart 
of  this.  There  the  notice  of  attachment 
mentioned  only  credits,  and  it  was  held  upon 
a  critical  examination  of  the  various  sec- 
tions of  the  Code  relating  to  this  matter, 
and  upon  very  satisfactory  reasoning,  that 
the  attachment  created  no  liability  on  the 
part  of  the  garnishee  for  a  debt  due  to  the 
defendant  In  the  attachment  suit.  The  only 
difference  between  that  case  and  this  Is  that 
while  that  notice  of  attachment  mentioned 
credits  onl.v,  the  notice  in  this  case  also 
contained  the  word  "effects."  But  this  dif- 
ference would  seem  to  be  Immaterial  for 
both  Rood  (on  Garnishment)  and  Shinn  (on 
Attachment)  agree  that  the  attachment  and 
garnishment  laws  mal:e  a  fundamental  dif- 
ference between  custodians  of  the  debtor's 
property,  which  Includes  his  effects,  and 
his  debtors.  Rood  on  Garnishment,  §  50; 
Shlnn  on  Attachment,  {  600.  In  the  section 
last  cited  it  Is  said:    "The  liability  of  a 


person  to  be  charged  as  garnishee  on  the 
ground  that  he  has  property,  money,  or  cbat- 
tels,  credits,  and  effects  in  his  hands  or  under 
his  control,  is  distinct  from  his  liability  on 
the  ground  of  Indebtedness  to  the  principal 
defendant,  and  when  process  Is  Issued  on  an 
affidavit  specifying  one  of  these  grounds  only 
tbe  garnishee  cannot  be  charged  with  liabil- 
ity on  the  other  ground."  Of  course,  these 
writers  were  referring  more  particularly  to 
the  proceedings  under  the  laws  of  other 
states,  regulating  what  is  there  variously 
denominated  garnishment  process  or  trustee 
process,  but  those  proceedings,  though  differ- 
ing in  detail  from  our  proceeding  by  attach- 
ment, are  so  far  analogous  as  to  make  the 
distinction  there  recognized  between  the  lia- 
bility of  a  debtor  and  of  a  custodian  of 
goods  or  effects,  a  safe  precedent  here.  We 
think  that  upon  this  view  of  the  matter, 
it  must  be  held  that  the  sheriff's  return,  so 
far  from  proving  an  attachment  of  the  debt 
of  defendant  to  Mrs.  Goodyear,  must,  npon 
the  presumption  that  It  stated  the  truth, 
be  regarded  as  evidence,  and  very  persuasive 
evidence,  that  the  debt  was  not  attached. 

As  to  tbe  admission  of  tbe  defendant,  con- 
sisting of  a  pencil  entry  by  one  of  its  book- 
keepers on  the  margin  of  the  Goodyear  ac- 
count in  defendant's  ledger,  and  of  the  state- 
ment of  Its  president  that  the  debt  was  at- 
tached as  an  excuse  for  refusing  further 
payments,  that  certainly  was  evidence  that 
the  debt  had  been  attached;  but  it  was  not 
conclusive  evidence.  It  may  have  been  noth- 
ing more  than  the  expression  of  an  erroneous 
opinion  as  to  the  effect  of  the  service  of  the 
notice  which  the  sheriff  says  he  served.  As 
to  the  argument  that  the  defendant,  by  re- 
fusing further  payments  to  the  Goodyears, 
upon  the  ground  that  the  debt  had  been  at- 
tached, and  thereby  securing  an  advantage 
to  Itself  at  their  expense.  Is  now  estopped 
to  deny  the  efficacy  of  the  notice.  It  may 
be  said  that  In  a  conceivable  case  these  facts 
might  work  an  estoppel  In  favor  of  the  Good- 
years;  but  It  is  not  apparent  how  such  es- 
toppel can  avail  this  plaintiff  In  view  of  the 
facts  appearing  in  this  record.  A  great 
deal  of  the  argument  of  appellant  on  this 
branch  of  the  case  is  devoted  to  the  proposi- 
tion that  the  defendant  has  no  concern  In 
disputing  the  validity  of  an  attachment,  the 
regularity  of  which  has  at  all  times  been 
conceded  by  the  Goodyears.  This  argument 
ignores  the  fact  that  the  defendant  denies 
any  Indebtedness  to  the  Goodyears,  and  that 
an  action  by  them  is  barred  by  the  statute 
of  limitations.  Tbe  right  to  interpose  this 
plea  Is  a  valuable  right  of  which  the  defend- 
ant cannot  be  deprived  by  the  admission  of 
a  third  party,  and  especially  of  a  party  whose 
interest  is  adverse.  If  the  debt  was  not 
attached,  the  plea  of  the  statute  Is  a  per- 
fect defense  to  the  action,  and  for  the  pur- 
pose of  that  defense  the  defendant  ts  Inter- 
ested and  deeply  concerned  In  contesting  tbe 
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Issue.  The  G^odyears,  on  tbe  other  hand, 
ore  Interested  In  having  It  established  that 
the  debt  was  attached;  for  If  so,  and  if,  as 
contended,  the  service  of  the  writ  stopped 
the  running  of  the  statute  in  favor  of  the 
plaintiff,  he  may  now  recover  the  debt,  and 
what  he  recovers  will  satisfy  pro  tanto  his 
judgment  as  against  the  Goodyears  to  their 
manifest  advantage. 

The  plaintiff  urges  still  another  objection 
to  the  right  of  defendant  to  question  the 
attachment  of  the  debt  It  Is  said  that  no 
objection  to  the  sheriff's  return  was  ever 
made  prior  to  the  motion  for  a  new  trial, 
and  cases  are  cited  in  which  It  has  been  held 
that  a  garnishee  waives  all  objections  to 
the  sheriff's  return  which  he  does  not  make 
when  be  appears  and  other  cases  which  deny 
his  right  to  interpose  technical  objections  to 
the  mode  of  service  of  the  writ.  These  cases 
are  not  in  point,  because  they  arose  under 
the  laws  regulating  trustee  process,  and 
garnishee  process  in  other  jurisdictions 
where  the  garnishee  is  required  by  the  pro- 
cess to  appear  In  the  action  and  answer  to 
the  court  Under  our  attachment  law,  a  gar- 
nishee Is  not  required,  and  has  no  right  to 
appear  In  the  action.  The  only  answer  he 
makes  Is  to  the  sheriff  at  the  time  of  the 
service  of  the  writ,  and  that  relates  only 
to  the  property  actually  attached  which 
he  has  In  his  possession  or  under  his  con- 
trol. He  has  nothing  to  do  with  the  return 
of  the  writ,  unless  It  should  be  false  in  some 
particular  which  would  subject  him  to  a 
liability  beyond  that  warranted  by  the  facts. 
In  this  case,  the  defendant  does  not  object 
to  the  return.  On  the  contrary,  it  relies  on 
the  return  as  containing  a  true  statement  of 
what  the  sheriff  did,  1.  e..  that  he  attached 
credits  and  effects,  but  did  not  attach  the 
debts.  Defendant's  real  objection  was  made 
in  the  only  manner  and  at  the  earliest  time 
It  could  be  made.  Its  answer  to  the  original 
complaint  is  not  In  the  transcript  but  by 
the  amended  pleadings  the  Issue  as  to  the 
attachment  of  the  debt  is  distinctly  raised 
by  allegation  on  one  side  and  denial  on  the 
other.  And  at  the  trial  when  the  sheriff's 
return  of  the  writ  was  offered  In  evidence 
defendant  objected  that  it  was  irrelevant 
It  is  said  that  this  was  not  the  proper  objec- 
tion; that  the  real  objection  to  the  return, 
if  any,  was  that  it  was  Incompetent.  But 
this  Is  not  so.  Conceding  that  the  evidence 
may  have  been  incompetent  that  was  an 
objection  which  the  defendant  could  waive, 
as  It  did  by  failing  to  make  It  but  this 
waiver  made  the  objection  of  Irrelevancy  all 
the  more  pointed,  made  It  mean,  in  other 
words,  that,  waiving  all  other  objections, 
this  return  has  no  tendency  to  prove  an 
attachment  of  the  debt  The  present  posi- 
tion of  the  defendant  as  to  this  matter  la 
therefore  the  same  position  it  has  maintained 
from  the  beginning,  and  it  follows  from 
what  has  been  said,  that  the  part  of  the  or- 


der of  the  superior  court,  from  which  the 
plaintiff  has  appealed,  most  be  affirmed. 

This  conclusion,  however,  does  not  dis- 
pose of  all  the  questions  arising  upon  the 
plaintiff's  appeal,  for  the  defendant  contends 
(and  in  View  of  the  further  proceedings  in- 
volved In  the  order  for  a  new  trial,  the  ques- 
tion cannot  be  left  open)  that  whether  the 
debt  of  defendant  to  the  Goodyears  was  or 
was  not  attached  in  August  1894 — that  even 
conceding  the  efficacy  of  the  attachment  in 
that  respect — the  order  granting  a  new  trial 
should  still  be  affirmed,  upon  the  more  radi- 
cal ground  that  this  plalutlfTs  cause  of  ac- 
tion was  barred  by  the  same  lapse  of  time 
that  barred  an  action  by  the  Goodyears 
themselves;  or,  in  other  words,  that  the 
running  of  the  statute  of  limitations  in  fa- 
vor of  a  debtor  is  not  Interrupted  by  mak- 
ing him  a  garnishee.  This  Is  really  the  most 
Important  as  it  is  the  most  difficult,  ques- 
tion In  the  case;  for  its  determination.  In 
favor  of  respondents,  would  seem  to  put  an 
end  to  the  in^sent  controversy,  and  how- 
ever It  may  be  determined,  our  conclusion 
will  remain  a  precedent  of  vital  importance 
for  future  cases.  The  plaintiff  claims  that 
this  question  (If,  since  the  adoption  of  the 
dvll  practice  act,  It  has  ever  been  a  quM- 
tlon)  was  set  at  rest  by  the  decision  of  de- 
partment two  of  this  court  In  Carter  v.  Los 
Angeles  National  Bank,  116  Cal.  374,  48  Pac. 
832.  The  Code  provision  relied  on  Is  con- 
tained In  section  544  of  the  Code  of  Civil 
Procedure,  which  reads  as  follows:  "All 
persons  having  In  their  possession  or  under 
their  control  any  credits  or  other  personal 
property  belonging  to  the  defendant,  or  ow- 
ing any  debts  to  the  defendant  at  the  tlmx 
of  service  upon  them  of  a  copy  of  the  writ 
and  notice,  as  provided  In  the  last  two  sec- 
tions, shall  be,  unless  such  property  be  de- 
livered up  or  transferred,  or  such  debts  be 
paid  to  the  sheriff,  liable  to  the  plaintiff  for 
the  amount  of  such  credits,  property,  or 
debts,  until  the  attachment  be  discharged, 
or  any  judgment  recovered  by  him  be  satis- 
fied." The  construction  which  the  plain- 
tiff contends  this  section  requires,  and  which 
be  says  this  court  has  adopted,  is  that  the 
liability  of  a  garnishee  to  the  defendant  In  an 
attachment  suit — such  as  it  Is  when  the  writ 
Is  served — is  never  barred  as  to  the  plain- 
tiff In  the  attachment  If  this  be  so,  it  must 
be  conceded  that  It  puts  a  garnishee  at  a 
great  disadvantage  as  compared  with  other 
alleged  debtors,  and  this  without  any  fault 
or  complicity  on  bis  part.  Though  the  al- 
leged claim  of  the  defendant  In  the  attach- 
ment may  be  barred  the  day  after  the  gar- 
nishment he  nevertheless  remains  liable  to 
an  action  by  the  garnlsher  on  the  same  claim 
as  long  as  he  holds  an  unsatisfied  judgment 
against  the  defendant  in  the  attachment. 
This  is  the  conclusion  to  which  a  literal 
reoding  of  the  statute  Inevitably  leads,  and 
U  admits  of  no  qualification  or  compromise. 
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▲  conclusion  so  f  ranght  wltb  Injnstlce  to  lOr 
nocent  parties  may  well  Induce  a  doubt 
whether  the  language  of  the  statute  Is  to  be 
taken  literally;  and,  in  considering  whether 
It  will  bear  a  more  liberal  and  eqnitable 
construction,  we  find  nothing  In  Judge 
Temple's  opinion  in  Carter  t.  Los  Angeles 
National  Bank,  snpra,  to  sustain  the  0K>0Bite 
view.  All  that  he  says  touching  thla  mat- 
ter Is  contained  In  a  single  paragraph  at  the 
close  of  the  opinion:  "As  to  the  statute 
of  limitations.  If  the  garnishee  Is  entitled  to 
the  plea  as  against  the  defendant  in  the 
attachment  suit,  he  can  plead  it  The  liabil- 
ity created  by  the  garnishment  is  never  bar- 
red. Of  course,  the  garnishee  can  plead 
any  defense  he  would  have  against  his 
creditor,  and  also  that  the  attaching  credit- 
or's debt  has  been  satisfied,  or  that  he  fail- 
ed to  recover  Judgment,  or  that  It  had  been 
reversed  or  has  been  barred.  These  last 
defenses  might  also  have  been  made  by  the 
intervener.  But  the  liability  which  arises 
from  the  attachment,  as  something  entirely 
distinct  from  these,  is  not  barred."  This 
language  was  used  in  deciding  a  case  in 
which  the  claim  of  the  attachment  debtor 
against  the  garnishee  was  not  barred  at 
the  commencement  of  the  action,  and  was 
an  answer  to  the  contention  of  an  Interven- 
ing claimant  of  the  fund  in  the  hands  of  the 
garnishee  that  the  liability  created  by  the 
garnishment  was  barred.  This  being  the 
case,  it  was  quite  natural  for  the  court  to 
say  that  the  liability  created  by  the  garnish- 
ment, as  something  distinct  from  the  origi- 
nal liability  of  the  garnishee.  Is  never  barred. 
But  in  making  this  entirely  correct  state- 
ment. In  response  to  the  claim  there  asserted 
by  the  intervener  (and  not  by  the  garnishee 
tigainst  whom  an  action  by  his  creditor  was 
not  barred),  it  will  be  seen  that  the  court 
took  pains  to  add  the  qualification  that,  of 
course,  the  garnishee  could  plead  any  defense 
against  the  garnisber  that  could  be  pleaded 
against  bis  creditor.  So  far  from  sustaining 
the  position  of  plaintiff,  this  decision  is  dis- 
tinctly adverse.  The  cases  cited  by  plaintiff 
from  other  Jurisdictions  afford  us  no  aid  In 
construing  our  statute.  Generally  they  sus- 
tain the  statement  in  Drake  on  Attachment 
(section  672)  to  the  effect  that  in  his  action 
against  the  garnishee  the  garnisber  can  claim 
nothing  which  the  original  creditor  could  not 
claim  If  suing  In  his  own  behalf;  and  upon 
this  principle  it  would  seem  to  follow  that 
the  plea  of  the  statute  might  be  Interposed 
against  the  garnisher  whenever  It  could  be 
interposed  against  the  original  creditor.  In 
none  of  the  cases  to  which  we  have  been 
cited  do  we  find  anything  in  conflict  with  this 
view.  Of  course.  In  those  Jurisdictions  where 
service  of  trustee  or  garnishee  process  has 
the  effect  of  making  the  trustee  or  garnishee 
a  party  to  the  action  the  statute  ceases  to  run 
In  his  favor  after  service,  because  the  claim 
against  him  Is  then  In  suit    In  this  dearth 


of  anthorlty  npon  the  partJcnlar  point  In 
controversy  we  have  left  for  consideration 
only  the  language  of  tbe  statute  (section  544, 
Code  Civ.  Proc.)  as  affected  by  cognate  pro- 
visions of  the  Codes.  We  think.  In  view  of 
the  general  provisions  of  the  statute  of  limita- 
tions (Code  Civ.  Froc.  {  312  et  seq.),  and  of 
Ita  conceded  policy,  the  Legislature  could  nvt 
have  intended  to  exclude  from  its  equal  bene- 
fit every  pason  who  happens  to  be  made  a 
garnishee  In  an  action  between  other  parties, 
and  that  the  section  in  question  was  Intended 
to  apply  to  those  cases  only  In  whldi  the 
garnishee  admits  his  Indebtedness  to  the  de- 
fendant In  the  attachment  or  admits  bis  pos- 
session or  control  of  specific  property  of  the 
defendant.  In  snch  case  he  can  discbarge 
his  admitted  obligation  by  paying  the  debt 
to  the  sheriff  or  delivering  possession  of  the 
defendant's  property.  This  it  is  not  only  his 
prlvll^e  but  bis  duty  to  do,  but  if  he  chooses 
to  retain  possession  of  the  defendant's  prop- 
erty, or  to  withhold  payment  of  a  snm  admit- 
ted to  be  due,  be  thereby  makes  himself 
by  his  own  act  the  trustee  of  a  fund  or  of 
si>eciflc  property  In  cnstodia  legls,  and  in  that 
character  liable  to  account  to  the  party  en- 
titled whenever  called  upon.  The  language 
of  the  section,  no  less  than  the  reason  for 
making  the  distinction,  lends  support  to  this 
view ;  for,  according  to  Its  terms,  the  contin- 
ued liability  of  the  garnishee  Is  made  a  con- 
sequence of  his  failure  to  pay  his  debt  or 
deliver  the  defendant's  property.  But  the 
alternative  of  accepting  such  liability  or  de- 
llv^ing  property  or  making  payment  is  not 
open  to  a  garnishee  who  denies  any  indebt- 
edness or  disputes  the  defendant's  title  to  any 
propo'ty  in  his  possession  or  control,  and 
when  be  takes  that  position  in  resxKtnse  to  the 
writ  and  notice — as  the  defendant  In  this 
action  did — his  right  to  invoke  the  protection 
of  the  limitations  act  would  seem  to  stand 
on  the  same  plane  with  that  of  any  other 
alleged  debtor,  and  such  Is  our  opinion.  As 
an  alternative  position  to  the  claim  that  the 
liability  of  the  garnishee  is  never  barred, 
the  plaintiff  argues  that  by  the  garnishment 
a  new  statutory  liability  is  created,  upon 
which  an  action  may  be  commenced  at  any 
time  within  three  years  after  it  accrues. 
Code  Civ.  Proc.  §  338.  But  this  position  can- 
not be  sustained.  A  contract  liability  is  not 
changed  or  converted  by  garnishment  Into 
another  sort  of  liability.  Its  sole  effect  is 
to  work  a  contlnfrent  transfer  of  the  alleged 
Indebtedness  from  the  creditor  to  the  garnish- 
er without  any  change  in  the  nature  of  the 
liability. 

Our  conclusion  upon  the  whole  matter  Is 
that  whether  oe  not  the  writ  and  notice 
served  on  defendant  in  the  suit  of  Cl-Tie  v. 
Goodyear  effected  a  garnishment  of  Its  Inde*"*- 
edness  to  them,  or  either  of  them,  the  statute 
which  had  begun  to  run  In  their  favor  contin- 
ued to  run,  and  that  the  right  to  maintain 
this  action  was  barred  before  the  original 
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complaint  was  filed.    The  only  Inconyenlence 
that  conld  result  from  this  construction  of 
the  statute  la  this:    It  might  happen,  and  In 
many  cases  no  doubt  would  happen,  that  a 
judgment  In  favor  of  an  attaching  creditor 
could  not  be  obtained  until  after  the  statute 
had  barred  an  action  against  the  garnishee; 
and  if  the  right  of  the  attaching  creditor  to 
sue  the  garnishee  does  not  accrue  until  be 
gets  a  Judgment  against  the  defendant  In  the' 
attachment  suit  he  -would  be  deprived  of  all 
benefit  of  the  statutory  remedy  unless  the 
latter  chose  to  commence  an  action  for  his 
benefit    The  point  does  not  call  for  decision 
in  this  case>  but  in  answer  to  this  argument 
against  our   construction   of  section  544,  it 
may  l>e  said  that  there  appears  to  be  no  very 
weighty  reason  for  holding  that  the  garnisher 
might  not  commence  an  action  against  the 
garnishee  for  the  protection  of  his  contingent 
interest  in   the  debt  or  property   attached, 
before  he  obtains  a  Judgment    It  is  certain 
that  after  garnishment  the  claim  of  the  orig- 
inal creditor  against  the  garnishee  Itself  be- 
comes contingent  and  yet  we  have  held  that 
his  right  of  action  is  not  suspended.    Gluger- 
mOTich  V.  ZIcoTlch,  113  Cal.  84,  45  Pac.  174. 
If  his  creditor  may  sue  upon  a  contingent 
liability  we  see  no  reason  for  holding  that 
the  garnishee  conld  object  to  a  suit  by  the 
garnisher   upon   the  same   sort   of   liability 
upon  the  same  obligation.    The  right  being 
the  same  the  remedy  should  be  the  same; 
and  the  right  being  admitted,   the  general 
provisions  of  the  Code  should  be  sufficient  to 
provide  a  remedy.    In  any  action  by  the  gais 
nisher  against  the  garnishee  before  Judgment 
In  the  attachment  suit  the  creditor  would, 
of  course,  be  a  necessary  party,  and  the  Judg- 
ment would  afford  the  garnishee  complete 
protection.    Glugermovlch  v.  Zicovlcb,  supra. 
Upon   this  view   of  the  law   the  statutory 
remedy  is  fully  preserved  without  any  im- 
pairment of  the  right  of  garnishees,  and  a 
view  which  gives  full  effect  to  the  remedy  at 
the  same  time  that  It  preserves  the  rights  of 
all  parties  should  commend  itself  to  the  fa- 
vorable consideration  of  the  courts.    But  not- 
withstanding our  conclusion,  that  upon  any 
view  of  the  facts  as  disclosed  by  the  record 
before  ns  the  action  was  barred,  we  cannot 
on  this  appeal,  or  on  the  defendant's  appeal, 
remand   the   cause   with   directions   to   the 
superior  court  to  enter  a  Judgment  for  the 
defendant    All  we  can  deal  with  is  the  order 
granting  in  part  and  denying  in  part  the 
motion  for  a  new  trial. 

It  seems  unnecessary,  however.  In  view 
of  the  points  decided,  to  enter  upon  any 
detailed  discussion  of  the  questions  presented 
by  the  defendant's  appeal.  This  Involves 
a  coustrnction  of  the  original  and  substituted 
authorizations  to  defendant  to  sell  the  land, 
and  the  amount  and  character  of  Its  Indebt- 
edness or  liability  to  the  Goodyears  upon 
the  completion  of  the  sale,  and  the  credits 
to  which  It  was  entitled  for  payments  to 


and  on  account  of  Mrs.  Goodyear.    The  sec- 
ond agreement  dated  June  7,   1893,  by  its 
express  terms,  supersedes  the  former  agree- 
ment  under   which    the   defendant   had   in- 
curred all  the  items  of  expense  charged  in 
its  accounts  up  to  that  date,  and  we  con- 
strue the  words  "all  cr<H?  returns  now  In 
hand"  to  mean  the  balance  of  rents  thereto- 
fore collected  by  defendant  over  and  above 
its  expenditures  to  that  date.    This  balance 
and  any  further  collections,   for  the  year 
1893,  were  to  belong  to  defendant  as  part 
of  any   surplus   of  proceeds  of  sale  of  the 
land  over  and  above  the  sum  necessary  to 
pay  off   the  existing  Incumbrances   on  the 
land   (including  the  interest  necessarily  ac- 
cruing during  the  reasonable  time  required 
for  effecting  the  sale,  which  the  parties  must 
have  talcen  into  consideration  in  making  their 
agreement),  and  the  |12,000  to  be  paid  to 
Mrs.  Goodyear.    Upon  this  construction  no 
expense  incurred  by  defendant,  nor  any  pay- 
ment to  or  on  account  of  Mrs.  Goodyear 
prior  to  the  second  agreement  can  be  charged 
as  a  credit  against  its  indebtedness  arising 
upon  the  subsequent  sale  of  the  land.    We 
hold,  further,  that  when,  in  pursuance  of  the 
authorization   of   June   7th,   defendant  pro- 
cured a  conveyance  of  the  land  from  Mrs. 
Goodyear  to  Its  own  clerk  it  became  bound 
by  an  Implied  agreement  to  pay  off  the  in- 
cumbrances with  accrued  Interest,  and  to  pay 
Mrs.  Goodyear  $12,000,  unless  by  valid  sub- 
sequent agreement  she  had  consented  to  make 
her  claim  for  that  sum  dependent  upon  the 
amount  actually  collected  by  defendant  upon 
the  securities  accepted  by  it  in  part  payment 
of  the  purchase  price.    There  is  no  finding, 
and  we  think  no  sufficient  allegation  in  the 
answer,  that  she  consented  to  any  such  modi- 
fication of  the  written  authorization.    What 
has  been  said  covers  every  substantial  point 
made  by  defendant  In  support  of  its  appeal, 
except  the  claim  that  according  to  the  evi- 
dence, it  should  have  received  credit  for  one 
or  two  payments  on  account  of  Mrs.  Good- 
year which  the  court  disallowed.     We  think 
that  on  the  uncontradicted  evidence  the  court 
should  have  allowed  an  item  of  $220  paid 
Montgomery  and  fl71.14  taxes.    There  are, 
perhaps,  some  other  small  Items  which  should 
have  been  allowed,  and  for  this  error,  af- 
fecting as  It  does  the  amount  of  the  Judg- 
ment we  think  that  part  of  the  order  deny- 
ing a  new  trial  should  be  reversed. 

It  is  ordered  that  so  much  of  the  order 
appealed  from  as  grants  a  new  trial  be 
affinned,  and  so  much  thereof  as  denies  a 
new  trial  of  other  Issues  be  reversed. 

We  concur:  McF.\RLAND,  J;  HBN- 
SIIAW,   jr.;    LORIGAN,   J,  ■■ 

SHAW,  J.  I  concur  In  the  Judgment  and 
In  all  of  the  opinion  of  the  Chief  Justice, 
e.\cept  the  part  thereof  to  the  effect  that 
where  a  garnishee,  in  his  answer  to  the 
sheriff,   admits  that  he  is   Indebted   to  the 
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defendant,  the  service  of  the  garnishee  pro- 
cess In  such  cases  interrupts  the  running 
of  the  statute  of  limitations  on  the  debt, 
and,  in  fact,  prevents  its  again  running 
until  the  attachment  is  discharged  or  the 
plaintiffs'  debt  paid.  The  provision  of  sec- 
tion 544,  Code  CiT.  Proc.,  which  Is  said 
to  have  this  effect,  applies  alilte  to  cases 
where  the  garnishee  owes  a  debt  to  the  de- 
fendant and  to  those  where  he  has  In  his 
possession  personal  property  belonging  to 
the  defendant  Where  the  garnishee  has 
property  which  he  admits  he  holds  as  cus- 
todian of  the  defendant,  the  statute  of  limi- 
tations does  not  run,  and  cannot  begin  to 
run,  so  long  as  he  admits  that  he  holds 
as  such  custodian,  nor  until.  In  some  manner, 
he  asserts  a  claim  thereto  adverse  to  the 
defendant.  The  admission  In  the  answer  to 
the  sheriff  In  such  cases,  therefore,  would 
of  itself  be  evidence  that  the  statute  had 
not  begun  to  run.  But  where  a  matured 
debt  exists  at  the  time  of  the  service  of 
the  garnishee  process,  the  statute  of  limita- 
tions has  already  begun  to  run  against  it, 
and  an  admission  that  the  debt  still  exists 
does  not,  ordinarily,  stop,  or  Interrupt,  the 
running  of  the  statute.  There  are  strong 
grounds  for  holding  that  section  544  was 
not  Intended  to  give  any  greater  effect  In 
this  respect  to  an  admission  contained  In 
an  answer  to  the  sheriff  on  garnishee  pro- 
cess, than  In  ordinary  cases,  and  that  the 
fiill  meaning  of  that  section,  so  far  as  this 
point  is  concerned.  Is  that,  after  the  service 
of  garnishee  process  upon  a  third  person, 
the  garnishee.  If  he  keeps  the  property,  or 
does  not  pay  the  debt  to  the  sheriff,  shall 
thereafter  be  liable  to  the  attachment  plain- 
tiff, in  the  same  manner,  and  to  the  same 
extent  that  he  was  theretofore  liable  to  the 
defendant,  but  no  farther,  and  that  this 
transfer  of  liability  continues,  subject  to  Its 
original  limitations  and  qualifications,  until 
the  attachment  Is  discharged  or  any  judgment 
In  the  main  action  In  favor  of  the  plaintiff 
satisfied,  In  which  case  the  liability  to  the 
attachment  plaintiff  ceases,  and  the  liability 
to  the  defendant  continues,  If  not  then 
barred. 

As  this  question  Is  not  Involved  In  the 
case,  I  do  not  think  any  opinion  should 
be  expressed  concerning  it. 

We  concur  in  the  foregoing :  VAN  DYKE, 
J.;  ANGELLOTTI,  J. 


148  Cal.  303 
PEOPLE  T.   SALMON.    (Cr.   No.   1,220.) 
(Supreme  Court  of  California.    Dec  6, 1905.) 

Lewdness  —  Adultebt— Notobiovs  Cohabi- 
tation. 

AVhere  defendant,  a  married  man,  lived  in 
adultery  with  his  brother's  wife,  but  urnler  such 
circumstances  that  the  community  in  which  he 
lived  l)elieved  that  tbey  were  married  and  their 
adulterous  relation  was  kept  secret,  lie  was  not 
guilty  of  living  in  open  and  notorious  adultery, 
in  violation  of  St  1871-72,  p.  381,  c.  276.  {  2. 


providing  that,  If  two  persons,  each  being  mar- 
ried to  another,  live  together  in  a  state  of  oiien 
and  notorious  cohabitation  and  adultery,  each 
is  guilty  of  a  felony. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Lewdness,  {  3.] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;   B.  N.   Smith,  Judge. 

A.  B.  C.  Salmon  was  convicted  of  living  in 
a  state  of  notorious  cohabitation  and  adul- 
tery with  one  Daisy  L  Salmon,  and  lie  ap- 
peals.   Beversed. 

W.  R.  Leeds  and  Davis,  Rush  &  Willis, 
for  appellant  U.  &  Webb,  Atty.  Gen^  and 
L.  B.  Wilson,  for  the  People. 

HENSHAW,  J.  The  Information  Jointly 
charged  A.  B.  C.  Salmon  and  Daisy  I.  Sal- 
mon with  the  crime  of  living  together  "in 
a  state  of  open  and  notorious  cohabitation 
and  adultery,"  each  at  the  time  being  mar- 
ried to  a  designated  person  other  tlian  the 
codefendant  The  defendant  was  convicted, 
and  appeals  from  the  judgment  and  from  the 
order  denying  bis  motion  for  a  new  trial. 
The  evidence  may  l>e  taken  as  establishing 
that  the  defendant  Salmon  was,  as  charged, 
a  married  man,  and  that  Daisy  I.  Salmon 
was  not  his  wife,  but  was  the  wife  of  an- 
other man;  that  the  defendants  came  from 
New  Jersey  to  the  city  of  Los  Angeles,  where 
they  were  not  known,  and  rented  a  room  in 
a  lodging  house  on  South  Olive  street  in  that 
city,  where  they  lived  together  aa  husband 
and  wife  under  the  name  of  Salmon.  The 
conduct  of  the  Salmons  while  there  is  told 
in  the  evidence  of  Mrs.  Hall,  who  conducted 
the  lodging  house.  She  says:  "I  never  knew 
that  there  was  anything  wrong  between  the 
defendant,  A.  B.  C.  Salmon,  and  Mrs.  Daisy 
I.  Salmon  while  tliey  were  at  my  place. 
They  never  lived  at  my  place  in  open  and 
notorious  adultery,  not  that  I  knew  anything 
about  They  never  lived  in  my  place  in  a 
notorious  state  of  any  kind.  They  were  very 
quiet  They  were  quiet  peaceable,  gentle- 
manly and  ladylike.  Nobody  was  shocked 
by  their  being  at  my  place  that  I  know  of. 
Nobody  took  any  exception  to  their  being 
there.  If  I  or  my  sister  had  known  there 
was  any  such  thing  as  an  adultery  charge 
against  them,  or  that  they  were  guilty  of 
living  in  an  adulterous  relation,  we  would 
not  have  permitted  them  to  have  stayed 
there." 

The  question  thus  presented  is  whether 
the  charge  in  the  Information,  which  em- 
bodied the  offense  of  the  law,  is  established 
by  this  testimony.  The  statute  upon  the 
subject  is  entitled  "An  act  to  punish  adul- 
tery," and  provides,  in  section  2,  that:  "If 
two  persons,  each  being  married  to  another, 
live  together  in  a  state  of  open  and  notorious 
cohabitation  and  adultery,  each  is  guilty  of 
a  felony."  St  1871-72,  p.  381,  c.  276.  It 
will  be  noted  that  this  statute  does  not 
ptmish  secret  adultery,  which,  from  the  mor- 
al aspect  alone,  is  as  grave  an  offense  as 
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known  adultery.  The- object  of  the  law,  as 
pointed  out  by  the  decisJons  of  all  of  the 
Btates  where  like  statutes  are  found.  Is  to 
prohibit  the  public  scandal  and  disgrace  of 
the  living  together  of  persons  of  opposite 
sexes  notoriously  In  Illicit  Intimacy,  which 
outrages  public  decency,  and  has  a  demoral- 
izing and  debasing  influence  upon  society. 
It  Is  designed,  as  the  bupreme  Court  of 
Iowa  phrases  It,  "To  prevent  evil  and  In- 
decent examples,  tending  to  corrupt  the  pub- 
lic morals."  State  v.  Marvin,  12  Iowa,  499; 
SeariB  t.  People,  13  111.  697;  State  v.  Crowner, 
M  Ho.  147.  In  this  state  the  distinction  is 
drawn  in  People  v.  Gates,  46  Cal.  53,  where 
the  conviction  was  for  the  same  oftense,  and 
this  court  reversed  the  case,  saying  that, 
while  the  evidence  tended  to  show  that  the 
defendant  committed  adultery  with  the  wo- 
man named  in  the  indictment,  there  was  not 
the  slightest  proof  of  a  living  with  her  in 
a  state  of  notorious  adultery.  "The  oftense 
ooDslBts  In  living  in  a  state  of  open  and  no- 
torious cohabitation  and  adultery.  The  noto- 
riety Is  aa  material  In  making  out  the  offense 
as  Is  the  fact  of  adultery  committed."  So 
It  Is  the  publicity  of  the  offense,  the  demoral- 
Idng  and  debasing  Influence  of  the  example 
that  the  law  designs  to  prevent  State  v. 
Ifarvln,  12  Iowa,  506;  State  v.  Johnson,  69 
Ind.  87.  Adultery  Is,  as  is  well  understood, 
sexual  Intercourse  of  one  spouse  with  any 
one  other  than  the  other  spouse.  In  this  case 
the  evidence  may  be  taken  as  establishing  that 
the  defendant  committed  adultery,  since  it 
was  shown  that  in  all  respects  he  occupied 
to  Daisy  Salmon  the  relationship  of  husband. 
But  during  all  the  time  that  they  so  lived  In 
the  house  of  Mrs.  Hall,  no  one  In  the  com- 
munity ever  even  suspected  that  defendant's 
Intercourse  was  adulterous,  ^'otorlety  is  the 
state  or  character  of  being  well  known,  usu- 
ally (and  always  when  applied  to  crime)  in 
an  unfavorable  sense.  It  is  often  found 
with  words  of  similar  import,  such  as  "open" 
and  "flagrant"  Can  It  be  said  that  a  person, 
whose  adulterous  relationship  Is  not  only  not 
known,  but  not  even  suspected,  Is  guilty  of 
the  open  and  notorious  adultery  made  pun- 
ishable by  our  law?  It  certainly  cannot 
Having  regard  to  the  very  design  of  the  law, 
which  Is  to  prevent  an  affront  to  society  by 
such  notorious  practice,  having  regard  to 
the  uniform  decisions  of  the  law,  that  where 
the  adulterous  relationship  is  kept  secret 
even  If  It  be  continuous,  the  crime  Is  not 
made  out.  It  must  be  answered  that  the  evi- 
dence fails  to  establish  the  essential  of  noto- 
riety, without  which  this  particular  offense 
Is  not  proved.  The  two  kinds  of  cases  most 
commonly  found  in  charges  of  this  kind  are 
when  John  Doe  and  Jane  Roe,  known  In  the 
community  not  to  be  husband  and  wife,  main- 
tain an  open,  flagrant,  and  notorious  Fexual 
relationship  without  pretense  of  marriage  or 
do  the  same  thing  under  pretense  of  mar- 
riage, where  the  community  knows  the  facts, 
and  knows  therefore  that  the  pretense  ia 


false.  In  both  of  them  oases  there  is  tne 
same  affront  to  social  decency  and  to  the 
marital  relation  which  is  the  basis  of  it  In 
this  case,  however,  no  such  affront  was  put 
upon  society.  The  couple  were  by  all  sup- 
posed to  be  married,  and  comported  them- 
selves with  all  the  respect  due  to  the  mar- 
riage relation  and  to  society.  The  moral 
delinquency  may  have  been  the  same,  but 
their  conduct  did  not  constitute  a  violation 
of  the  penal  laws  of  the  state. 

The  judgment  and  order  appealed  from  are 
reversed. 

We  concur:  BBATTT,  C.  J.;  ANGEtXiOT- 
TI,  J.;  VAN  DYKE,  J.;  UcPARLAND,  J.; 
LORIGAN,   J. 


>  cm  Cat.  334) 

PEOPLB  T.  COOK.  (Cr.  1,227.) 

(Supreme  Court  of  (Taiifomia,  Dec  14,  190Sw 
On  Rehearing,  Jan.  12,  1906.) 

1.  Criminal  Law — Conduct  op  Triai< — Evi- 
dence IN  Chief — Paoor  of  Motive. 

The  fact  that  the  prosecution  has  establish- 
ed a  prima  facie  case  of  murder  does  not  pre- 
clude it  from  going  on  to  prove  motive  In  Its 
case  In  chie{. 

[Ed.  Note. — For  cases  fa  point,  see  vol.  14, 
Cent  Dig.  Oiminal  Law,  {{  1609-1614.] 

2.  Same — E^rnncNcs — Distinct  C!bimes. 

While  the  prosecution  may  not  introdncs 
evidence  of  distinct  offenses  for  the  purpose 
of  showing  defendant's  bad  character,  yet  evi- 
dence which  is  relevant  to  any  material  fact 
cannot  be  excluded  because  it  may  prejudice 
defendant  by  proving  him  guilty  of  distinct 
crimes ;  but,  in  order  to  render  anch  evidenct 
admissible,  it  must  have  a  direct  tendency  to 
prove  the  motive  or  fatent  or  some  other  ma- 
terial fact. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law.  H  830-834;  voU  26, 
Cent  Dig.  Homicide,  H  372,  373.] 

8.  Same — QtrrsTioN  fob  Coubt. 

Whether  evidence  of  a  distinct  crime  is 
relevant  to  any  issue  in  a  criminal  cose  is  a 
question  for  the  court. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  {  1701.] 

4.    HOMICIM!-;-EVlDENCK. 

In  homicide,  evidence  of  criminal  relations 
l>etween  defendant  and  his  daughter  was  admis- 
sible, when  connected  with  proof  that  defend- 
ant was  extremely  jealous  of  attentions  paid 
by  any  one  to  his  daughter,  and  that  deceased 
bad  been  paying  such  attentions. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  SS  830-832;  vol.  26, 
Cent  Dig.  Homicide,  S§  S26-32&] 

6.  (Triminai,  Law — Reception  or  Bviobnc^-— 

Motions  to  Stbikx. 

Where  an  offer  of  evidence  of  distinct 
crimes  is  connected  with  an  offer  of  other  proof 
which  makes  the  distinct  crimes  relevant,  the 
failure  to  make  good  the  offer  of  connected  proof 
does  not  render  the  ruling  admitting  the  evi- 
dence erroneous.  In  the  absence  of  a  motion  to 
strike. 
6.  WrrNESsrs  —  Impeiacbment.— Contuadio- 

TOBY  Statements. 

Under  Code  Civ.  Proc  88  2049,  2052,  pro- 
viding that  a  party  producing  a  witness  may. 
conlradict   him,   and    may   show    that    he   ha* 
made  inconsistent  statements,  the  prosecution 
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may  gneatfon  «  witness  cnlled  by  It  who  denies 
the  very  fact  which  he  Is  called  to  prove  aa 
to  previous  contradictory  statements  mad«  by 
the  witness. 

[Ed.  Note. — ^For  cases  In  point,  see  toI.  60, 
Cent  Dig.  Witnesses,  {§  1267-1273.] 

7.  Homicide — Evidence — Abms  of  Deceased. 

In  homicide,  where  there  is  evidence  that 
deceased  had  threatened  to  kill  defendant,  testi- 
mony that  deceased,  on  the  day  of  the  homicide 
and  only  a  few  hours  before  the  killing,  was 
armed  with  a  large  knife.  In  addition  to  a  rifle, 
was  admissible  to  support  the  issue  of  self- 
defense. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  20, 
Cent    Dig.    Homicide,    g    416.] 

8.  Same — Lettebs  of  Defendant. 

In  homicide,  where  the  existence  of  Il- 
licit relations  between  defendant  and  his 
danghter,  to  whom  deceased  was  paying  at- 
tention, was  sought  to  be  established  as  a 
motive  for  the  crime,  letters  indicating  the 
existence  of  such  illicit  relations,  directed  to 
defendant's  daughter  and  delivered  by  defend- 
ant while  in  jail  to  messengers  and  intercepted 
by  the  sheriff,  were  admissible,  regardless  of 
the  sufficiency  of  the  evidence  of  handwriting. 

9.  Same — Instbuotionb — Exhinsic    Cbiiies. 

In  homicide,  where  the  prosecution  intro- 
duced evidence  showing  the  existence  of  illicit 
relations  between  defendant  and  his  daughter, 
to  whom  deceased  was  paying  attention,  in  or- 
der to  show  a  motive  for  the  crime,  a  requested 
charge  that  although  such  relations  existed 
between  defendant  and  his  daughter,  defendant 
would  not  thereby  be  deprived  of  the  right  of 
self-defense,  nor  the  right  of  indulgence  the  law 
allows  for  a  killing  in  sudden  quarrel  or  in  the 
heat  of  passion,  and  that  whether  or  not  de- 
fendant had  at  some  previous  time  committed 
another  crime  different  from  that  for  which  he 
was  being  tried  could  not  be  considered  as  a 
reason  for  convicting  him  of  the  crime  charged, 
should  have  been  given,  notwithstanding  the  giv- 
ing of  a  brief  general  charge  on  the  same  sub- 
ject 

10.  Cbiminal  Law — TbiaIi — ^Reqcsstb  fob  Is- 
btructions. 

A  rule  of  court  requiring  requested  instruc- 
tions in  civil  cases  to  be  presented  before  the 
conclusion  of  the  argument  does  not  justify  a 
refusal  to  consider  requested  instructions  pre- 
sented in  a  criminal  case  after  argument  and 
after  other  instructions  had  been  read. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  i  200a] 

11.  Same — Arguments   of   Counsel — ^Depas- 
TUBB  FBOM  Facts. 

In  homicide,  the  theory  of  the  pro.secution 
was  that  deceased  was  paying  attentions  to  a 
daughter  of  defendant  with  whom  defendant 
was  carrying  on  incestuous  intercourse,  and 
that  defendant  killed  deceased  from  motives  of 
jealousy.  Defendant's  counsel  stated  in  sup- 
port of  defendant's  character  that  he  had  prose- 
cuted a  certain  man  for  raping  a  certain  girl, 
whereas  there  was  no  evidence  on  which  to 
base  his  argument  The  district  attorney  in 
reply  argued  to  the  jury  that  the  man  whom 
defendant  had  prosecuted  was  engaged  to  be 
married  to  defendant's  daughter,  and  that  de- 
fendant possibly  wanted  to  get  him  out  of  the 
way,  and  therefore  instituted  the  prosecution. 
This  argument  was  also  not  based  on  any  evi- 
dence in  the  case.  Heid,  that  the  argument  of 
the  district  attorney  was  improper,  and  was 
not  excused  by  the  remarks  of  defendant's  coun- 
«tel   which   brought   it  forth. 

[Ed.  Note. — For  cases  in  point  see  voL  14, 
\ent.  Dig.  Criminal  Law,  |  IfjSl.J 

McFarland,  J.,  dissenting  in  port    SUaw  and 
'<  -mgcUotti,  J  J.,  dissenting. 


On  Bebearlng. 
12.  Sake  —  Instbuctions — REFUSAt   of   Kb- 

QUESTS  —  SUFFICIENCT    OF    GiVEir    INSTBUO- 
XI0N8. 

It  is  not  error  to  refuse  instructions  re- 

quested  by  accused,  where  the  points  to  which 
they  are  directed  are  fully  covered  by  other 
Instructions  given  at  his  request 

In  Bank.  Appeal  from  Superior  Courts 
Mendocino  County;  J.  Q.  White,  Judge. 

L.  B.  Cook  was  convicted  of  murder,  and 
appeals.    Reversed. 

Charles  F.  Craig  and  J.  W.  Preston,  for 
appellant  U.  S.  Webb,  Atty.  Gen.,  and  X 
0.  Daly,  Deputy  Atty.  Gen.,  for  the  People. 

BEATTY,  G.  J.  The  defendant  was  con- 
Ticted  of  murder  of  the  first  degree  and  sen- 
tenced to  be  banged.  He  appeals  from  the 
Judgment  and  from  an  order  denying  hM 
motion  for  a  new  trial.  The  Attorney  Gen- 
eral objects  to  any  consideration  of  the  ap- 
peal from  the  order,  upon  the  ground  that 
It  does  not  appear  from  the  bill  of  excep- 
tions that  a  motion  for  a  new  trial  was  made, 
or  that  it  was  denied,  or  that  the  order.  If 
made,  was  excepted  to.  This  is  all  true, 
but  It  Is  also  true  that  the  clerk's  minutes  of 
the  proceedings  upon  the  arraignment  of  the 
defendant  for  Judgment  show  that  he  then 
moved  for  a  new  trial,  that  his  motion  was 
overruled,  and  that  he  reserved  an  exception 
to  the  order.  The  minutes  of  the  court  do 
not  show  the  particular  grounds  of  the  mo- 
tion, but  in  other  respects  the  case  is  the 
same  as  In  People  v.  Ward,  145  Cal.  736, 
79  Pac.  436,  where  this  point  was  somewhat 
considered,  though  not  decided.  It  Is  unnec* 
essary,  however,  to  dwell  upon  this  feature 
of  the  case,  for  the  appeal  from  the  Judgment 
presents  every  question  that  could  have  been 
raised  on  an  appeal  from  the  order,  except 
that  of  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict;  and  It  would  avail  the  de- 
fendant nothing  If  he  could  urge  that  ques- 
tion, because  it  is  clear  that  the  evidence 
(the  whole  of  which  Is  shown  to  be  Includ- 
ed In  the  bill  of  exceptions)  was  sufficient 
to  establish  prima  facie  a  case  of  murder 
of  the  first  degree. 

For  the  purpose  of  disposing  of  the  que» 
tlons  presented  by  the  appeal  from  the  Judg- 
ment, it  will  be  convenient  to  state  some  of 
the  leading  features  of  the  case  as  dis- 
closed by  the  evidence.  For  some  time  prior 
to  the  15th  of  July,  1904,  the  defendant  and 
a  number  of  other  men,  including  the  deceas- 
ed, had  been  employed  by  one  Albers  in  peel- 
ing tan  bark  at  a  place  known  as  "The  Out- 
let," in  Mendocino  county.  Of  the  localities 
mentioned  In  the  evidence,  It  seems  that  the 
camp  of  Albers,  where  the  work  of  peeling 
bark  was  conducted,  was  up  in  the  canon. 
Descending  the  canon,  the  trail  passed  the 
house  of  Pomalek — one  of  the  workmen,  and 
a  witness  for  the  people — and  at  a  distance 
of  from  150  to  300  yards  further  down  reach- 
ed the  house  of  one  Bafaelo^  where  the  de- 
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fendant,  with  hla  15  year  old  daughter,  Ida, 
was  temporarily  residing.  The  deceased. 
Max  Krleger,  and  the  defendant,  had  been 
working  together  for  a  short  time,  and  down 
to  the  day  of  the  homicide  were,  outwardly 
at  least,  on  not  unfriendly  terms.  On  July 
15,  1004,  defendant  and  Pomalek  were  work- 
ing together  at  the  camp;  but  Krleger,  who 
had  been  celebrating  his  birthday,  was  drink- 
ing and  partially  intoxicated.  During  the 
morning,  he,  in  company  with  two  compan- 
ions, appeared  at  the  Rafaelo  cabin,  where 
Ida  Cook  was  alone  and  engaged  in  prepar- 
ing her  father's  midday  meal.  She  testifies 
that  Krleger  entered  the  kitchen,  took  gross 
liberties  with  her  person,  and  made  most  in- 
decent proposals  to  her.  Whatever  may  be 
the  truth  as  to  the  conduct  of  Krleger  at 
that  time,  it  ai^ears  to  be  unquestioned  that 
it  was  disagreeable  and  offenslTe  to  the  girl. 
Mrs.  Pomalek,  who  happened  to  come  to  the 
place  while  he  was  there,  beard  from  the 
outside  enough  of  the  conTersation  in  the 
back  room  to  induce  her  to  expostulate  with 
Krleger,  whose  demeanor  and  language  con- 
vinced her  that  it  was  not  a  fit  place  for  the 
girl,  so  that  finally  she  persuaded  her  to  go 
over  to  b^  house  on  pretense  of  going  for 
eggs.  As  the  girl  did  not  return,  Krleger 
followed  after  her,  but  was  Informed  by 
Mrs.  Pomalek  that  she  was  up  at  the  camp 
with  her  father,  whereupon  be  left  When, 
shortly  after  noon,  defendant  and  Pomalek 
came  down  for  their  dinner,  the  girl  met 
her  father  at  Pomalek's  and  told  him  in 
Pomalek's  presence  how  Krleger  had  been 
acting.  She  testifies  tliat,  when  Krleger  was 
soliciting  her  to  have  sexual  intercourse 
with  him  and  taking  Indecent  liberties  with 
her  person,  she  threatened  to  Inform  her 
father,  upon  which  he  said:  "I  am  not 
afraid  of  the  old  son  of  a  bitch.  I  will  kill 
him."  Of  course,  there  is  no  direct  corrobo- 
ration of  her  testimony  as  to  the  worst  of 
Krieger's  alleged  misconduct  when  they 
were  alone;  but  she  is  corroborated  to  a 
certain  extent  by  Mrs.  Pomalek  and  by  cir- 
cumstances. Mr.  Pomalek  was  called  as  a 
witness  for  the  people  to  prove  threats  by  the 
defendant.  He  testified  on  his  direct  exam- 
ination that  defendant  had  no  pistol  in  the 
morning,  but  brought  one  with  him  in  the 
afternoon,  and  was  so  mad  he  could  hardly 
work;  that  he  said  that  Krleger  had  been 
down  to  the  bouse  bothering  his  little  girl; 
that  he  felt  like  going  down  to  the  camp  and 
shooting  him  down  before  the  men  and  the 
children;  and  that  he  repeated  this  two  or 
three  times.  He  further  testified  that  he 
advised  defendant  not  to  shoot  anybody, 
and  that  he  cooled  off  and  towards  evening 
seemed  to  forget  all  about  it.  At  the  time 
defendant  was  saying  these  things,  Pomalek 
says  he  stated  In  that  connection  that  he 
bad  been  told  by  his  daughter  that  Krleger 
was  going  to  fix  him,  and  that  was  the  rea- 
son be  had  got  the  pistol— -that  "If  the  over- 


grown brute  came  around  he  would  give 
him  all  he  wanted."  On  his  cross-examina- 
tion Pomalek  testified  that  during  the  four  or 
five  days  be  had  worked  with  defendant  he 
had  manifested  no  111  feeling  towards  Krleg- 
er until  the  afternoon  of  the  shooting,  and 
that  he  had  himself  heard  the  girl  tell  her 
father  about  Krtogor's  misconduct  and  his 
threats  to  fix  him  (defendant).  When  they 
were  returning  to  camp  after  dinner,  de- 
fendant had  Rafaelo's  pistol  and  said:  "He's 
going  to  fix  me,  and  I  am  going  to  be  ready 
for  the  overgrown  brute." 

That  same  afternoon,  shortly  before  6 
o'clock,  Krleger  again  made  his  appearance 
at  Rafaelo's  bouse.  He  had  been  drinking, 
but  the  testimony  of  two  witnesses  (Sowers 
and  Whitcomb),  who  happened  to  be  there 
when  he  arrived  and  went  away  with  him, 
is  conflicting  as  to  the  degree  of  his  intoxica- 
tion. According  to  the  former  he  was  stag- 
gering drunk,  needing  assistance  to  enable 
him  to  go  up  the  trail  towards  Pomalek's. 
According  to  the  latter  he  was  quite  able 
to  take  care  of  himself,  and  this  Is  corrobo- 
rated by  Rafaelo.  Ida  Cook  was  at  the 
house  when  Krleger  arrived,  and  Rafaelo  and 
Mrs.  Pomalek  came  a  few  minutes  later.  It 
does  no  appear  that  he  Interfered  with  her 
at  that  time,  except  to  express  bis  dis- 
pleasure on  account  of  her  telling  Rafaelo 
that  he  had  been  there  drinking  his  wine. 
But  when  Mrs.  Pomalek  went  away — as  she 
did  in  a  few  minutes — the  girl  again  went 
with  her  to  her  house,  and  remained  there 
until  her  father  came  down  on  his  way  home, 
when  she  Joined  him  and  they  passed  down 
the  trail  together.  They  were  talking,  but 
no  one  overheard  what  was  said.  She  testi- 
fied that  all  she  told  her  father  at  this  time 
was  that  Krleger  had  been  at  the  house 
again.  Almost  Immediately  after  starting 
down  the  trail  from  Pomalek's,  defendant 
and  bis  daughter  met  Krleger,  Sowers,  and 
Whitcomb  coming  up  the  trail  from  Rafaelo's. 
The  evidence  of  Sowers,  Whitcomb,  and  Ida 
Cook  Is  conflicting  as  to  what  then  happen- 
ed; but  In  some  important  points  it  agrees. 
Sowers,  Whitcomb,  and  Krleger  each  had  a 
rifle.  Cook  accused  Krleger  of  being  down 
at  his  house  where  his  girl  was,  and  Krleger 
denied  it  Cook  drew  his  pistol,  and  Krleger 
made  some  motion  that  Induced  Sowers 
to  seize  his  rifle  and  disarm  him.  Krleger 
then  advanced  ui>on  defendant,  and  defend- 
ant shot  blm,  inflicting  a  wound  which 
caused  his  death  in  a  few  minutes.  Sowers 
says  ttiat,  when  the  parties  met  Krleger 
was  drunk  and  be  was  assisting  him  along; 
that  defendant  had  his  hat  ott  and  was 
"white  in  the  face";  that  when  he  took 
Krieger's  rifle  from  him  he  made  a  drunken 
stagger  towards  defendant;  that  he  caught 
him  and  drew  him  back,  and  at  the  same 
moment  defendant  fired.  Whitcomb  says 
Krleger  was  not  drunk;  that  he  needed  no 
assistance ;  thai  he  advanced  upon  defendant 
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(who  was  commanding  him  to  stand  back) 
In  a  determined  manner,  with  bis  bands  up 
as  If  he  meant  business ;  that  Sowers  did  not 
pull  him  back.  On  the  question  of  Krleger's 
Intoxication,  Whitcomb  was  corroborated  by 
Kafaelo  and  Ida  Cook,  and  by  the  latter 
as  to  the  defendant's  repeated  command  to 
&Ieger  to  stand  back  before  he  shot  There 
was,  it  will  thus  appear,  evidence  In  the  ac- 
tual circumstances  surrounding  and  immedi- 
ately preceding  the  shooting  from  which  the 
Jury  would  have  been  warranted  in  finding 
either  murder  in  the  second  degree  or  man- 
slaughter, If  not  self-defense,  and  this  state 
of  the  evidence  has  a  material  bearing  upon 
most  of  the  points  to  be  considered. 

There  remains  to  be  stated,  however,  the 
peculiar  and  most  important  feature  of  the 
case.  The  district  attorney  offered  to  prove, 
and  was  by  the  court  permitted,  over  the 
objection  of  the  defendant,  to  introduce  evi- 
dence tending  to  prove,  the  existence  for 
some  months  previous  to  the  homicide  of  an 
Incestuous  relation  between  the  defendant 
and  his  daughter.  The  theory  upon  which 
this  evidence  of  an  Independent  crime  was 
offered  and  admitted  was  that  it  pointed  to  a 
motive  on  the  part  of  the  defendant  to  mur- 
der Krleger.  It  was  suggested  that  defend- 
ant may  have  feared  that  Krleger  either 
knew,  or,  if  he  should  succeed  In  winning 
the  favor  of  the  girl,  would  discover,  the 
criminal  Intercourse  of  father  and  daughter, 
and  would  expose  their  guilt.  It  was  more 
strongly  argued  that  defendant's  Jealousy 
of  any  one  who  sought  to  Ingratiate  himself 
with  the  girl,  whether  by  honorable  or  other 
advances,  would  prompt  him  to  seek  his 
rival's  life. 

The  exception  to  the  admission  of  this 
evidence  gives  rise  to  the  first  question  to  be 
considered.  The  defendant  contends  that 
the  evidence  was  wholly  inadmissible,  and 
even  if  admissible  was  no  part  of  the  people's 
case  in  chief.  The  position  he  takes  is  that 
when,  by  direct  evidence  of  an  unlawful 
killing,  the  prosecution  has  made  out  a 
prima  facie  case  of  murder,  the  people  have 
no  right  to  add  proof  of  a  motive  on  the 
part  of  the  defendant  to  seek  his  victim's 
life,  unless  in  rebuttal  of  some  afilrmative 
defense.  If  this  were  a  sound  proposition, 
it  would  be  difficult  to  show  how  this  defend- 
ant was  or  could  have  been  injured  by  ad- 
mitting at  the  beginning  of  the  trial  evi- 
dence which  must  have  come  In  at  the  close. 
But  the  proposition  is  clearly  untenable.  The 
prosecution  in  a  criminal  case  is  not  obliged 
to  rest  upon  evidence  which  merely  estal)- 
lisbes  the  guilt  of  the  defendant  prima  facie 
— upon  evidence,  that  is  to  say,  which  Is 
merely  sufficient  in  law  to  sustain  a  verdict 
of  guilty.  The  guilt  of  the  defendant  must 
be  proved  beyond  a  reasonable  doubt  in 
order  to  secure  such  a  verdict,  and  the  dis- 
trict attorney  not  only  may,  but  ought  to, 
Introduce  all  proper  evidence  at  bis  com- 


mand tending  to  establish  the  guilt  of  the 
defendant,  in  order  to  overcome  any  doubts 
or  scruples  of  the  Jurors.  And  this  is  es- 
pecially true  of  a  trial  for  murder,  where 
proof  of  an  unlawful  killing,  In  the  absence 
of  evidence  indicating  express  malice  (de- 
liberate purpose  to  kill),  would  only  estab- 
lish a  case  of  murder  in  the  second  degree. 
Regarding  the  other  ground  of  objection, 
the  rule  that  a  defendant  In  a  criminal 
cause  can  be  tried  for  no  other  offense  than 
that  charged  in  the  indictment  or  informa- 
tion is  universally  recognized,  and  it  is 
equally  well  established  that  in  order  to  con- 
vict the  defendant  of  the  particular  offense 
charged  the  prosecution  Is  not  allowed  to 
introduce  evidence  of  other  offenses  for  the 
mere  purpose  of  showing  that  be  Is  a  bad 
man,  and  therefore  more  likely  to  have  com- 
mitted the  offense  than  if  he  had  borne  a 
good  character.  The  prosecution  Is  not  even 
allowed  under  our  law  to  attack  his  char- 
acter by  evidence  of  general  repute,  except 
in  rebuttal  of  evidence  on  that  point  first 
introduced  by  him.  But  when  some  distinct 
offense  Is  so  connected  with  the  crime 
charged  in  the  indictment  that  proof  of 
the  former.  In  connection  with  other  evi- 
dence, would  sustain  a  probable  inference  of 
guilt  as  to  the  latter,  such  distinct  offense 
may  be  proved,  as,  for  instance,  to  show  a 
motive  on  the  part  of  defendant  to  commit 
the  crime  charged,  or  the  intent  with  which 
an  equivocal  act  has  been  done,  such  as 
passing  a  counterfeit  bill,  or  receiving  stolen 
goods.  The  general  rule  and  its  exceptions 
are  very  elaborately  discussed  In  the  opinion 
of  Justice  Werner  in  the  celebrated  case  of 
People  V.  MoUneux,  168  N.  Y.  290,  61  N.  E. 
286,  62  L.  R.  A.  193,  where  many  of  the 
principal  authorities  are  cited.  The  result 
of  the  discussion,  I  think,  may  be  summed 
up  in  the  proposition  that  evidence  which  Is 
relevant  to  any  material  fact  in  issue  In  a 
criminal  case  cannot  be  excluded  because 
it  may  prejudice  the  defendant  by  proving 
him  guilty  of  other  crimes  than  that  for 
which  he  Is  on  trial.  People  v.  Walters, 
98  Cal.  141,  82  Pac.  864.  The  rule  as  thus 
stated  has  been  applied  In  a  number  of 
cases  decided  in  this  court,  of  which  the 
following  are  examples:  People  v.  Lane,  101 
Cal.  513,  36  Pac.  16;  People  v.  Wilson,  117 
Cal.  688,  49  Pac.  1054;  People  v.  Valllere, 
123  Cal.  576,  56  Pac  433;  People  v.  Brown, 
130  Cal.  594,  62  Pac.  1072.  These  were  all 
cases  In  which  the  prosecution  was  allowed 
to  prove  distinct  offenses  for  the  purpose 
of  showing  a  motive  on  the  part  of  the  de- 
fendant to  commit  the  crime  charged  in  the 
Information.  But,  in  order  to  render  evi- 
dence of  this  character  admissible,  it  must 
have  a  direct  tendency,  in  view  of  the  sur- 
rounding circumstances,  to  prove  the  motive 
or  intent  or  other  material  fact,  and  whether 
It  is  relevant  or  not  Is  a  question  for  the 
court;  and  in  several  instances  this  court 
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has  reversed  conTlctions  for  the  admission 
of  evidence  of  distinct  offenses,  uiwn  the 
ground  that  such  evidence  had  no  tendency 
to  prove  the  charge  laid  In  the  Information. 
People  T.  Lane,  100  Cal.  379,  34  Pac.  850; 
People  v.  Wright,  144  Cal.  165,  77  Pac.  877. 
In  People  v.  Lane  it  was  held  that  evidence 
of  a  distinct  substantive  offense  cannot  be 
received  unless  there  is  some  clear  connec- 
tion between  the  two  offenses,  by  which  it 
may  be  logically  inferred  that,  if  guilty  of 
one,  he  is  also  guilty  of  the  other. 

These  cases,  and  the  decisions  everywhere, 
clearly  sustain  the  position  of  the  Attorney 
General  that  If  the  fact  of  incestuous  rela- 
tions between  the  defendant  and  bis  daugh- 
ter, in  view  of  the  other  facts  in  eTldeuce^ 
did  furnish  the  ground  for  a  logical  In- 
ference that  he  desired  to  put  Krieger  out 
of  the  way,  and  was  willing  to  murder  him 
in  order  to  bring  about  that  result,  then 
proof  of  such  relations  was  admissible.  On 
the  other  hand,  the  same  authorities  show 
with  equal  unanimity  that,  if  the  alleged 
relation  between  defendant  and  his  daughter 
had  no  tendency  to  establish  a  motive  on  the 
part  of  defendant  to  put  Krieger  out  of  the 
way,  and  therefore  avail  himself  of  some 
pretext  for  provoking  an  affray  in  which  he 
might  kill  him,  the  evidence  in  question  was 
Irrelevant,  as  it  was  necessarily  prejudicial 
ta  the  highest  degree.  It  becomes  necessary, 
therefore,  to  examine  the  grounds  upon  which 
It  is  contended  that  a  motive  on  the  part  of 
defendant  to  murder  Krieger  may  be  inferred 
from  the  assumed  fact  of  the  incestuous  rela- 
tion with  his  daughter. 

The  first  of  the  two  grounds  suggested 
by  the  district  attorney,  upon  which  he  ar- 
gued the  relevancy  of  the  testimony,  viz.,  the 
possible  fear  of  the  defendant  that  Krieger 
might  know  or  might  find  out,  and  as  a  rival 
for  the  girl's  favors,  might  expose,  defend- 
ant's criminal  Intercourse  with  his  daughter, 
seems  to  have  been  abandoned  on  the  appeal. 
No  reference  is  made  to  It  in  the  Attorney 
General's  brief,  and  there  Is  nothing  in  the 
evidence  to  indicate  that  Krieger  had  any 
knowledge  of  the  supposed  criminal  inter- 
course, or  that  be  had  any  opportunity  of 
discovering  it  But  it  is  Insisted  there  is 
evidence  that  the  defendant  was  Jealous  of 
Krieger.  All  of  this  evidence  Is  cited  In 
the  brief  of  the  Attorney  General,  and  I 
shall  quote  it  in  full.  A  letter  written  by 
the  defendant  to  his  daughter  from  the  Jail 
and  intercepted  by  the  sheriff  was  read  in 
evidence.  It  contains  a  number  of  ezpres- 
Blona  which,  in  connection  with  other  evi- 
dence introduced  at  the  trial,  go  very  far 
to  prove  the  charge  of  Incest;  but  there  is 
nothing  bearing  upon  the  point  of  Jealousy 
of  Kriegor,  unless  It  is  found  in  the  clos- 
ing sentences:  "Remember  poor  papa.  Kiss 
Tom  and  Jerry.  Don't  have  anything  to  do 
with  any  man.  Be  true  to  me.  By  by." 
These  words  follow  almost  Immediately  that 
part  of  the  letter  In  which  be  urges  his 


daughter  to  marry  one  "George"  immediately 
in  order  that  she  may  have  a  protector, 
and  in  order  to  induce  George  to  stick  to 
him.  The  only  other  evidence  on  the  point 
Is  that  of  Pomalek,  who  testified  that, 
Krieger  having  mentioned  to  him  his  liking 
for  defendant's  daughter,  he  spoke  to  defend- 
ant on  the  subject  four  or  five  days  before 
the  killing:  "I  says  to  Mr.  Cook  that 
Krieger  was  a  pretty  good-looking  man,  and 
good  worker,  and  it  would  be  pretty  good 
if  his  daughter  married  him  and  they  would 
be  for  themselves.  Mr.  Cook  says — ^well,  he 
says:  'She  wouldn't  go  with  nobody,'  he 
says.  He  says:  'My  child  will  stay  with 
me  as  long  as  I  live.'  He  says:  'If  she 
marries  anybody  she's  going  to  let  him  under- 
stand on  the  start  that  she  never  going  to 
leave  her  papa;  that  she  stay  with  her 
papa  as  long  as  he  lives  or  as  long  as  she 
lives.'  *  ♦  •  I  says:  It  would  be  all 
right  if  they  marry.  Mr.  Cook  says,  If  be 
do  marry,  he  got  to  live  with  them."  The 
same  witness,  Pomalek,  testified  in  another 
connection  that,  prior  to  the  afternoon  of 
the  day  Krieger  was  killed,  defendant  and 
he  had  appeared  to  be  on  good  terms;  but 
that  evening,  after  bearing  his  daughter's 
report  of  Krleger's  misconduct,  defendant 
was  violently  angry  and  made  the  threats 
above  detailed.  In  other  words,  it  appears, 
by  the  evidence  of  this  main  witness  for  the 
state,  that  the  defendant  for  several  days 
before  the  killing,  having  reason  to  believe 
that  Krieger  was  seeking  his  daughter  In 
marriage,  remained  friendly,  but  became 
violently  enraged  when  he  heard  that  In  his 
absence  Krieger  had  pursued  her  with  im- 
proper solicitations  and  indecent  familiarity. 
To  my  mind  this  evidence,  so  far  from  sus- 
taining the  Inference  that  the  Jealousy  of 
the  defendant  had  been  aroused  by  any 
proper  attentions  of  Krieger  to  his  daughter 
(thereby  causing  him  to  seek  an  opportunity 
or  pretext  for  killing  him)  has  an  opposite 
tendency — a  tendency  to  rebut  whatever  In- 
ference it  may  be  claimed  Is  to  be  drawn 
from  the  mere  fact  of  the  criminal  connec- 
tion of  defendant  and  his  daughter.  The 
question  to  be  decided,  therefore,  seems  to 
resolve  itself  into  this:  Where  the  imme- 
diate circumstances  surrounding  a  homicide 
leave  It  doubtful  whether  the  killing  was 
of  deliberate  malice,  may  the  prosecution  al- 
ways prove  that  the  slayer  was  on  terms 
of  criminal  intimacy  with  a  woman  to  whom 
the  slain  was  paying  his  addresses,  even 
though  there  is  no  direct  evidence  of  actual 
Jealously?  Upon  this  precise  question  we  are 
referred  to  no  authority  directly  In  point 
In  People  v.  Gress,  107  Cal.  463,  40  Pac. 
752,  It  was  held  to  be  error  to  admit  evi- 
dence that  the  defendant  had  been  trying 
to  Induce  the  wife  of  the  deceased  to  leave 
him.  But  that  decision  is  not  in  point  here, 
although  what  was  said  by  the  court  In  re- 
gard to  one  of  several  alleged  errors  does 
sustain  appellant's  contention  qpon^^point, 
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that  we  have  here  overrnled.  It  was  con- 
ceded In  that  case  that  if  the  defendant's 
agency  In  the  killing  had  not  been  admitted 
and  had  depended  on  circamstantlal  evi- 
dence, his  efforts  to  seduce  the  wife  of  de- 
ceased would  have  been  relevant  to  the  ques- 
tion of  motive,  and  the  error  in  admitting 
it  was  held  to  consist  in  its  admission  where 
U  was  not  necessary.  We  think  this  was 
said  without  due  consideration  of  the  fact 
that,  In  cases  of  homicide,  the  presence  or 
absence  of  motive  to  kill  is  always  material, 
whether  the  killing  is  admitted  or  denied, 
not  only  In  determining  the  degree  of 
the  murder,  If  murder,  but  also  upon  the 
question  of  malice  where  the  plea  is  self- 
defense,  as  In  this  case,  or  provocation  and 
sudden  passion.  What  was  decided  on  this 
point  in  People  v.  Gress,  we  think,  was 
erroneously  decided;  but  what  was  conceded 
seems  to  sustain  the  proposition  that  any 
existing  cause  for  Jealousy  on  the  part  of 
the  slayer  Is  relevant  in  cases  of  homicide, 
although  it  may  not  appear  that  Jealousy 
has  actually  resulted.  Aside  from  this  case, 
there  is  in  the  briefs  of  counsel  a  dearth 
of  authority  on  the  precise  question  above 
stated,  and  no  very  convincing  argument. 
We  shall  therefore  go  no  further  than  nec- 
essary to  decide  the  precise  point  presented 
by  the  record,  which  is  narrower  and  more 
technical  than  the  matter  we  have  been  dis- 
cussing. When  the  district  attorney  offered 
the  evidence  of  defendant's  criminal  relations 
with  his  daughter,  he  offered  to  connect  it 
with  proof  that  he  was  extremely  Jealous 
of  the  attentions  of  any  one  to  her,  and  that 
Erleger  had  been  paying  her  attentions. 
This  offer  made  the  ruling  of  the  court 
in  admitting  the  evidence  correct,  and  though, 
in  my  opinion,  the  offer  was  not  made  good. 
In  the  absence  of  any  motion  by  defendant 
to  strike  out  the  evidence,  it  cannot  be  said 
that  there  was,  as  to  this  matter,  any  error 
in  the  rulings  of  the  court 

Nor  can  it  be  said  that  the  court  erred  In 
permitting  the  district  attorney  to  cross-ex- 
amine Ida  Cook  as  to  previous  contradictory 
statements  regarding  her  relations  with  her 
father.  He  had  called  her  as  a  witness  to 
prove  the  sexual  Intercourse,  and  she,  in  re- 
sponse to  direct  inquiry,  had  denied  that  there 
had  ever  been  any  sexual  Intercourse.  He 
then  asked  her  if  she  had  not  made  a  contrary 
statement  to  him  within  24  honra,  and  she 
answered,  without  objection,  that  she  bad, 
and  had  made  the  same  statement  to  others  at 
dlifferent  times  and  places.  Cross-examined 
by  defendaht's  counsel,  she  gave  It  as  an  ex- 
cuse for  her  statement  to  the  district  attorney 
that  he  had  threatened,  if  she  did  not  admit 
the  intercourse,  to  "send  her  to  some  home." 
She  made  similar  excuses  for  her  statements 
to  others.  On  direct  examination  on  the  fol- 
lowing day,  the  district  attorney  asked  her  in 
regard  to  other  statements  as  to  sexual  inter- 
course with  defendant,  made  at  other  times 
and  places,  and  in  the  presence  of  other  per- 


sons. Here,  for  the  first  time,  defendant's 
counsel  interposed  an  objection,  on  the 
grounds,  among  others,  that  the  evidence  was 
incompetent,  and  that  the  examination  had 
gone  far  enough,  which  objections  were  over- 
ruled, and  the  witness  answered  that  she  had 
made  one  of  the  statements,  but  denied  others. 
This  ruling  of  the  court  conld  scarcely  be  re- 
garded as  Injurious  to  the  defendant,  even  if 
erroneous;  for  It  only  added  one  hearsay 
statement  to  a  number  of  others  of  the  same 
character  that  had  come  in  without  objection, 
and  by  which  the  witness  was  as  completely 
discredited  as  she  could  have  been  by  the 
addition  of  one  more.  But  the  ruling  was  not 
erroneous.  The  case  is  not  affected  by  the 
qualification  which  this  court  has  from  the 
beginning  imposed  upon  the  general  language 
of  sections  2049  and  2052  of  the  Code  of  Civil 
Procedure.  The  witness  in  this  case  did  not 
simply  fall  to  give  favorable  testimony  for  the 
state.  Upon  the  point  at  issue  her  testimony 
was  positive  against  the  state.  This  court  has 
in  a  number  of  cases  held,  and  I  have  no  doubt 
correctly  held,  that  the  mere  failure  of  a  wit- 
ness to  give  favorable  testimony  for  the  party 
producing  him  does  not  entitle  such  party  to 
prove  that  he  has  made  contrary  statements 
elsewhere.  People  v.  Creeks,  141  Cal.  532, 
75  Pac.  101,  and  cases  cited.  But  it  has  gone 
no  further  in  qualifying  the  language  of  the 
statute.  The  rule  on  this  subject.  Its  origin. 
Its  policy,  and  Its  limitations,  are  very  fully 
discussed  In  the  recent  work  of  Professor 
WIgmore  (WIgmore  on  Evidence,  {  902  et 
seq.),  and  his  conclusion  Is  that  under  statutes 
similar  to  ours  the  rule  is  subject  to  no  more 
stringent  qualification  than  tbe  decislona 
alMve  referred  to  have  imposed. 

Defendant's  counsel  on  cross-examlnatlo*-  of 
Ida  Cook  asked  her  this  question:  "Do  jovi 
know  whether  he  had.  In  addition  to  a  rifle, 
a  large  knife  on  his  person?"  This  question 
referred  to  Krieger  and  to  the  time — about 
noon  of  the  day  of  the  homicide — ^when,  ac- 
cording to  the  subsequent  testimony  of  the 
witness,  he  had  threatened  to  kill  the  defend- 
ant The  question  was  objected  to  on  the 
grounds  of  incompetency.  Irrelevancy,  and  Im- 
materiality, and  the  objection  was  sustained, 
notwithstanding  the  offer  of  counsel  to  show 
that  the  fact  was  communicated  to  defendant 
If  the  objection  had  been  that  It  was  not 
proper  cross-examination,  it  would  have  been 
right  to  sustain  It  upon  that  gronnd  and  at 
that  stage  of  the  proceedings;  but  it  was  a 
mistake  to  hold  that  If,  at  the  very  time  he 
was  threatening  to  kill  the  defendant,  and 
only  a  few  hours  before  the  fatal  encounter, 
deceased  was  armed,  not  only  with  a  rifle, 
but  with  a  large  knife,  the  fact  was  Irrel- 
evant, or  that  the  testimony  of  Ida  Cook  was 
Incompetent  evidence  of  such  fact  And  It 
may  be  that  the  ruling  upon  the  objection  as 
made  prevented  the  defendant's  counsel  from 
ottering  proof  of  the  same  fact  as  part  of  hia 
own  case,  when  It  would  clearly  have  been  ad- 
missible as  a  circumstance  to  be  weighed  by 
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tbe  Jtuy  In  considering  the  action  of  defend- 
ant In  firing  open  Krleger  after  htB  rifle  had 
been  taken  away,  bnt  when,  according  to  all 
the  testimony,  he  was  advancing  upon  defend- 
ant at  close  quarters,  and,  according  to  some 
of  the  testimony,  in  a  threatening  manner  and 
in  disregard  of  repeated  commands  from  de- 
fendant, to  stand  back.  If  this  evidence  bad 
been  offered  at  the  proper  time  as  part  of  de- 
fendant's case  in  support  of  his  plea  of  self- 
defense,  and  excluded  by  tbe  court  on  the  ob- 
jection as  made,  it  would  have  been  a  serious 
error. 

The  court  did  not  err  in  admitting  the  in- 
tercepted letters.  That  defendant  was  the 
anthor  of  the  letters  was  proved  by  direct 
evidence  that  he  had  delivered  them  to  the 
messengers,  who  conveyed  them  out  of  the 
}ail,  and  the  evidence  of  the  handwriting,  If 
insufficient  of  Itself,  was  superfluous. 

The  defendant,  at  tbe  dose  of  the  trial,  re- 
quested the  court  to  give,  among  others,  the 
following  instruction:  "Evidence  baa  been 
Introduced  by  tbe  prosecution  in  this  case 
tending  to  show  that  defendant,  prior  to  the 
Bbootiitg,  had  had  illicit  Intercourse  with  his 
daughter.  I  charge  you  that,  although  it 
should  appear  to  yon  trom  the  evidence  that 
snob  a  state  of  afTairs  existed,  nevertheless 
the  defendant  would  not  for  that  reason  be 
deprived  of  the  right  of  self-defense,  either  in 
protection  of  his  life  or  the  prevention  of 
great  bodily  injury,  nor  would  he  be  deprived 
thereby  of  the  right  to  the  Indulgence  the  law 
allows  for  a  killing  upon  a  sudden  quarrel  or 
in  the  heat  of  passion.  Whetber  or  not  the 
defendant  had  at  some  previous  time  com- 
mitted another  crime  different  from  that  for 
which  he  is  being  tried  cannot  be  taken  Into 
consideration  by  you  as  a  reason  for  convict- 
ing him  of  the  crime  with  which  he  is 
charged."  This  request  to  Instruct  seems  to 
ns  to  have  been  wholly  unobjectionable  in 
point  of  law  and  strictly  pertinent  to  the  facts 
In  evidence.  It  was  of  the  highest  importance 
to  the  defendant  in  this  case,  as  it  always  Is 
to  any  defendant  in  any  case  in  which  evi- 
dence of  a  distinct  offeose  has  been  admitted 
for  the  purpose  of  showing  motive  to  commit 
tbe  crime  charged,  that  the  jury  should  be 
cautioned  not  to  consider  such  evidence  for 
any  but  the  limited  purpose  for  which  it  has 
been  admitted,  and  we  cannot  see  that  the  in- 
struction as  presented  contained  a  single 
nr  1  beyond  what  the  defendant  had  a  right 
to  request  The  court,  however,  refused  tbe 
instruction,  and  its  refusal  is  j  oat  1  fled  on  the 
ground  that  another  instruction  framed  by 
the  Judge  on  the  same  point  was  given.  It  is 
true  that  the  instruction  given  stated  the  law 
correctly;  but  It  was  brief,  general,  and 
colorless  In  comparison  with  the  instruction 
asked,  and  had  the  effect  of  minimizing  the 
importance  of  a  consideration  which  could  not 
have  been  stated  with  too  much  emphasis. 
The  instruction  as  asked  should  have  been 
given. 

The  defendant's  requests  to  instruct,  nnm- 
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bered  7  and  8,  related  to  a  part  of  the  law  of 
self-defense  strictly  pertinent  to  the  evidence 
of  his  witnesses.  The  wording  of  the  seventh 
request  is  perhaps  faulty,  but  the  eighth 
stated  the  prbposition  of  law  in  an  entirely 
unobjectionable  form,  and  the  refusal  of  tbe 
court  to  give  it  is  not  Justified  by  the  Instruc- 
tions given  of  its  own  motion.  Those  instruc- 
tions, while  entirely  correct  and  proper,  were 
confined  to  a  statement  of  what  is  not  self- 
defense,  and  contained  only  an  implication  of 
the  proposition  which  the  defendant  had  a 
right  to  have  stated  to  the  Jury  in  direct 
terms. 

The  refusal  of  the  court  to  allow  defend- 
ant's requests  to  charge  numbered  17  and  18 
was  placed  partly  upon  tbe  ground  that  they 
were  presented  too  late,  in  view  of  a  rule 
of  court  requiring  requested  instructions  to 
be  presented  before  the  conclusion  of  the 
argument  What  tbe  terms  of  the  rule  are 
does  not  appear  from  the  bill  of  exceptions ; 
but  if,  as  asserted  by  counsel  for  appellant, 
it  applies  only  in  civil  cases,  it  did  not  JustlfJr 
a  refusal  to  consider  the  requests,  though  pre- 
sented after  the  argument  and  after  the  other 
instructions  had  been  read.  Nor  was  the  re- 
fusal of  the  eighteenth  request  Justified  by 
reason  of  the  instructions  given.  It  related 
to  the  law  of  self-defense,  and  what  has  been 
said  of  the  eighth  request  applies  equally 
to  it 

There  remains  but  one  other  matter  to  be 
noticed :  During  his  closing  argument  to  the 
Jury  the  district  attorney  allowed  bis  zeal 
to  betray  him  Into  the  statement  of  a  matter 
not  in  evidence,  which  was  necessarily  in- 
jurious to  the  defendant ;  and  the  court,  up- 
on objection  to  the  statement  and  argiunent 
based  upon  it  Justified  the  course  of  the  dis- 
trict attorney  upon  the  ground  that  counsel 
for  defendant  bad  referred  In  bis  argument 
to  matters  not  in  evidence.  Tbe  following 
are  the  remarks  of  the  district  attorney,  the 
objection  of  defendant,  and  the  ruling  of  the 
court :  "I  say  to  you,  gentlemen  of  the  Jury, 
that  there  is  not  in  the  history  of  the  world, 
I  believe,  a  case  parallel  with  this  case  here. 
If  you  gentlemen  of  the  Jury  knew  the  history 
of  this  Cook  family  in  all  its  ramifications. 
Mr.  Craig  went  outside  of  the  record  here 
to  bolster  up  the  character  of  this  defendant, 
and  told  you  how  energetic  he  had  been  in 
defense  of  the  honor  of  bis  daughters.  He 
told  you  how  be  had  caused  a  man  by  the 
name  of  Ferguson  to  be  arrested  and  sent 
to  Folsom  because  of  raping  or  having  sexual 
Intercourse  with  this  little  girl  Belle,  who  , 
testified  on  the  stand  here.  But  he  neglected 
to  tell  you,  gentlemen  of  the  Jury,  that  that 
same  man  Ferguson  was  at  that  time  engaged 
to  be  married  to  bis  daughter  Ida  when  he 
sent  him  to  Folsom.  He  did  not  say  anything 
about  that  to  you  as  a  possible  motive  why 
this  defendant  wanted  to  get  Ferguson  out 
of  the  way.  It  was  not  necessary  to  mention 
that  He  did  not  go  into  all  those  facts  be- 
cause, gentlemen  of  the  Jury,  he  did  not  want 
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to  treat  yon  fairly  upon  that  subject  That 
should  never  have  been  mentioned  In  the  case. 
Mr.  Preston  (Interrupting):  We  desire  to 
object  to  the  remarks  made  by  the  district 
attorney  relative  to  the  question  of  the  m- 
gagement  to  be  married  and  the  motive  for 
the  prosecution  of  Ferguson,  and  more  that 
it  be  stricken  out  and  the  Jury  Instructed  to 
disregard  it  The  Court :  I  think  Mr.  Craig 
opened  the  way  for  those  remarks.  Mr. 
Preston:  We  except  to  the  remarks  of  the 
court  The  Court:  He  referred  to  the  ac- 
tion of  the  defendant  with  reference  to  Mr. 
Ferguson,  when  there  was  no  evidence  of  it 
and  let  the  door  open.  Mr.  Preston :  We  ob- 
ject to  it  and  make  an  exception  to  the  rul- 
ing." 

It  was  misconduct,  calling  for  rebuke  from 
the  court,  for  the  district  attorney  to  state 
a  fact  not  in  evidence  in  order  to  found  upon 
it  an  argument  that  defendant  had  sent  one 
man  to  the  penitentiary  from  the  motive  of 
jealousy,  and  therefore  was  capable  of  killing 
another  upon  the  same  incitement  And  It 
was  no  excuse  for  the  misconduct  that  the 
counsel  for  defendant  had  referred  in  his 
argument  to  the  Ferguson  trial.  In  the  case 
of  People  V.  Kramer,  117  Cal.  650,  49  Pac. 
842,  this  court  said  in  response  to  this  ex- 
cuse for  similar  misconduct :  "Assuming  that 
the  comments  of  the  district  attorney  were 
not  warranted  by  the  evidence,  his  act  would 
not  be  justified  by  the  fact  that  defendant's 
counsel  had  already  committed  a  like  im- 
propriety. The  proper  way  to  correct  such 
an  abuse  of  privilege  on  the  part  of  either 
counsel  is  for  his  adversary  to  call  It  to  the 
attention  of  the  court  and  have  it  stopped." 
We  cannot  too  strongly  insist  upon  the  ob- 
servance of  this  admonition,  as  the  only  mode 
of  confining  criminal  trials  within  proper 
limits,  or  conducting  them  with  proper  de- 
corum, or — which  Is  vastly  more  Important — 
preserving  the  right  of  the  defendant  to  be 
convicted  only  upon  legal  evidence  addressed 
to  the  charge  upon  which  he  is  being  tried. 
Considering  the  nature  of  the  collateral  of- 
fense imputed  to  the  defendant  in  this  case, 
it  Is  apparent  that  the  evidence  concerning 
It  must  have  had  a  tendency  to  bias  the  jurors 
against  him,  and  It  was  incumbent  upon 
court  and  counsel  to  confine  their  attention  to 
the  evidence  and  to  the  only  legitimate  pur- 
pose of  that  evidence.  That  the  statement 
to  the  Jury  of  an  incriminating  fact  not  in 
evidence  as  the  basis  of  an  argument  against 
the  defendant  by  the  district  attorney  Is 
grave  misconduct  has  been  decided  by  this 
court  in  People  v.  Valllere,  127  Cal.  66,  59 
Pac.  295,  and  in  People  v.  Sing  Lee,  145  Cal. 
191,  78  Pac.  636.  It  Is  true  that  in  those 
cases  evidence  of  the  facts  used  in  argument 
by  the  district  attorney  had  been  ruled  out 
by  the  court,  and  this  certainly  made  the  of- 
fense more  flagrant;  but  that  circumstance 
was  not  the  ground  of  the  decision,  though 
It  was,  perhaps,  the  occasion  for  the  severe 
terms  of  reprobation  by  which  the  conduct 


of  the  district  attorney  was  characterized  In 
the  opinion  of  Judge  Temple  in  the  Case  of 
Valllere,  the  closing  words  of  which  we  quote. 
"The  court  promptly  rebuked  the  attorney, 
but  that  did  not  cure  the  injury.  Rebukes 
do  not  seem  to  have  any  effect  niwn  prose- 
cuting officers,  and  probably  as  little  upon 
juries.  The  only  way  to  secure  fair  trials 
is  to  set  verdicts  so  procured  aside." 

The  Judgment  and  order  of  the  superior 
court  are  reversed,  and  the  cause  remanded. 

I  concur :    VAN  DYKE,  J. 

HENSHAW,  J.  I  concur  In  the  opinion  of 
the  Chief  Justice  and  In  the  Judgment  That 
opinion,  however,  treats  only  of  the  case  as 
it  is  presented  upon  this  appeal,  while,  in 
contemplation  of  the  new  trial  which  must 
necessarily  result  it  seems  to  me  obligatory 
upon  us  to  direct  the  trial  court  upon  the  new 
phases  of  the  question  which  are  certain  to 
arise.  Of  these,  the  first  is  as  to  the  ad- 
missibility under  any  circumstances  of  this 
highly  injurious  testimony  tending  to  show 
motive.  It  has  been  said  by  this  court :  "In 
every  criminal  case  proof  of  the  moving  cause 
is  permissible,  and  oftentimes  Is  valuable." 
People  V.  Dnrrant  116  Cal.  179,  48  Pac  75. 
As  stated  in  the  opinion  of  the  Chief  Justice, 
the  admissibility  or  nonadmisslbllity  of  such 
offered  evidence  presents  a  legal  question, 
to  be  determined  in  the  first  Instance  by  the 
trial  court  and  evidence,  even  though  in- 
jurious, is  not  therefore,  inadmissible  if  it 
pertinently  and  logically  tends  to  show  mo- 
tive for  the  crime,  and  thus  to  solve  any 
doubt  which  may  exist  in  the  case,  either  as 
to  the  identity  of  the  slayer,  the  degree  of  the 
offense,  the  Insanity  of  the  defendant  or 
to  the  Justification  or  excusabllity  of  his  act. 
It  win  not  of  course,  be  said  that  such  evi- 
dence is  admissible  merely  as  the  "founda- 
tion of  an  argument"  It  will  not  do  even 
to  say  that  such  evidence  should  be  admitted 
when  the  jury  from  It  might  draw  an  In- 
ference of  motive.  To  be  admissible  it  should 
be  of  such  character  as  to  show  a  logical, 
causal  connection  with  the  crime,  moving 
the  minds  of  unprejudiced  Jurors  to  the  belief 
that  it  tends  to  establish  the  true  motive. 
That  evidence  of  the  Incestuous  relations  be- 
tween defendant  and  his  daughter  was  ad- 
missible in  this  case  to  show  motive,  as  well 
as  to  throw  light  upon  any  doubtful  circum- 
stance attending  the  actual  homicide,  I  am 
well  convinced.  Precisely  what  may  be  the 
mental  process  of  one  so  degenerate  it  may 
not  be  easy  to  declare;  but  it  is  at  least 
understandable,  from  the  evidence  In  the 
case,  that  while  he  might  not  have  objected 
to  the  marriage  of  bis  daughter,  since  she 
was  to  have  lived  with  him,  and  thus  have 
enabled  him  to  continue  the  relationship,  he 
might  well  have  become  incensed  at  the  dis- 
honorable solicitation  of  another  man  who 
was  endeavoring  to  have  sexual  intercourse 
with  her.  Els  letters  to  his  daughter  show 
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that  he  regarded  himself  more  as  her  lover 
thuu  as  her  father,  and  herself  more  as  hla 
mistress  than  his  daughter.  And  his  ol>- 
jectlon  might  have  been  the  same  objection 
that  has  excited  many  another  man  to  crime 
when  his  love  affair  has  been  interfered 
with;  or,  again,  he  may  have  feared  that 
bis  daughter  would  have  yielded,  and  that, 
in  the  confidences  which  might  follow,  his 
own  bestial  conduct  would  be  disclosed. 
That  one,  or  another,  or  both,  of  these  con- 
siderations, were  the  moving  Impulses  of  his 
mind,  seems  to  me  beyond  doubt,  since  no 
one  can  credit  that,  having  debauched  the 
girl  himself,  he  could,  in  any  honorable  and 
paternal  sense,  be  careful  of  her  chastity  or 
res^itful  of  improper  advances  made  to  her 
by  another.  And  if  either  of  these  views, 
or  both,  were  entertained  by  the  defendant, 
the  fact  of  his  relationship  became  proper 
for  the  Jury. 

Upon  the  assumption  that  the  district  at- 
torney helleved  the  statements  which  the 
girl  bad  made  to  him,  and,  so  believing,  ex- 
pected her  to  testify  to  them  under  oath, 
her  Impeachment  was,  as  pointed  out  by  the 
Chief  Justice,  legitimate  evidence.  But  the 
situation  presented  upon  a  new  trial  will, 
in  this  regard,  be  entirely  different  The 
district  attorney  cannot  again  be  taken  by 
surprise,  and  It  would  be  highly  improper, 
prejudicial,  and  erroneous  to  adopt  upon  a 
new  trial  a  method  which  the  peculiar  cir- 
cumstances of  the  first  trial  alone  justified. 
It  is  never  permissible  for  an  attorney  to  of- 
fer a  witness  in  the  expectation,  or  with 
the  knowledge,  that  that  witness  will  testify 
to  a  given  fact,  merely  for  the  purpose  of  es- 
tablishing the  contrary,  by  purely  hearsay 
testimony.  This  would  be  subversive  of  the 
fundamental  principles  of  evidence.  There- 
fore, I  think  it  should  be  pointed  out  that, 
while  legitimate  evidence  of  the  Incestuous 
relationship  is  admissible  upon  a  new  trial, 
such  evidence  cannot  be  presented  to  the 
Jury  by  the  method  which  the  circumstances 
of  the  first  trial  alone  made  permissible. 

I  concur:    LORIGAN,  J. 

McFARLAND,  J.  (concurring).  I  concur 
in  the  Judgment  of  reversal.  I  concur  also 
In  the  reasons  given  in  the  opinion  of  the 
Chief  Justice  for  the  reversal;  but  I  do  not 
concur  In  some  other  parts  of  that  opinion. 
I  do  not  think  that  evidence  of  the  unlawful 
relation  between  the  defendant  and  his  daugh- 
ter was  admissible  at  all.  In  the  first  place, 
I  do  not  think  that  it  tended  to  show  motive 
for  the  killing;  and.  In  the  second  place,  evi- 
dence of  motive  is  admissible.  In  my  opinion, 
only  where  the  fact  of  the  homicide  is  denied 
and  Is  in  doubt  and  not  where,  as  in  the 
case  at  bar.  It  Is  admitted.  People  v.  Oress, 
107  Cal.  461,  40  Pac.  752.  Moreover,  In  my 
opinion  It  was  error  to  allow  the  district 
attorney  to  ask  Ida  Cook,  when  on  the  stand 
as  bis  own  witness,  if  she  had  not  made  dec- 
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laratlons  contrary  to  the  testimony  wbldi 
she  then  gave.  Her  declarations  were  purely 
hearsay  and  inadmissible.  A  party  can  show 
contradictory  statements  of  his  own  wit- 
ness only  where  It  reasonably  appears  that 
he  was  taken  by  surprise  by  the  testimony 
given  by  his  witness,  and  then  the  contradic- 
tory statements  can  be  given  only  for  the 
purpose  of  setting  the  surprised  party  right 
before  the  Jury,  not  as  general  evidence 
in  the  case.  Suppose  at  another  trial  the 
district  attorney,  well  knowing  what  Ida 
would  swear  to  as  to  the  incest,  should  again 
put  her  on  the  stand  and  ask  her  if  she  had 
ever  had  incestuous  relations  with  defendant, 
and,  upon  her  denying  It  should  ask  her  if 
she  had  not  stated  the  contrary  to  other 
persons;  Is  It  possible  that  such  questions 
should  be  allowed,  or  would  it  be  allowable 
for  him  to  prove  her  declarations  by  others? 
It  would  be  intolerable  to  allow  the  manu- 
facture of  evidence  In  this  way.  He  might 
Just  as  well  prove  her  declarations  In  the 
first  Instance,  without  putting  her  on  the 
stand  at  all. 

SHAW,  3.  I  dissent  I  do  not  think  the 
propriety  of  the  admission  of  the  evidence 
tending  to  prove  the  existence  of  Incestuous 
relations  between  the  defendant  and  his 
daughter  should,  under  the  circumstances  of 
this  case,  have  been  left  In  doubt  That 
such  evidence  would  tend  to  show  motive  on 
the  part  of  the  father  to  kill  a  man  whom  he 
knew  to  be  paying  attentions  to  her  of  an 
amatory  character,  whether  honorable  or 
dishonorable,  seems  to  me  too  clear  to  admit 
of  doubt,  or  Justify  elaborate  discussion. 
The  instruction  quoted  in  the  main  opinion 
on  the  subject  of  the  purpose  for  which  the 
evidence  of  incest  should  be  considered  by 
the  Jury,  and  which  was  refused  by  the  court 
was,  in  my  opinion,  clearly  objectionable. 
It  purported  to  give  a  positive  direction  to 
the  jury.  In  effect  that  the  evidence  of  Incest 
by  the  defendant  and  bis  daughter  could  not 
be  considered  as  a  reason  for  convicting  him 
of  murder.  The  rule  is,  and  It  Is  supported 
by  the  main  opinion,  that  if  they  should  be- 
lieve from  the  evidence  of  such  incest  and 
the  other  evidence  in  the  case  that  the  motive 
for  the  killing  was  to  prevent  exposure  of 
the  incest  or  was  rage  or  Jealousy  growing 
out  of  the  incestuous  relations,  then  the  fact 
of  the  existence  of  such  incestuous  relations 
must  constitute  one  of  the  reasons  (using 
the  word  in  a  sense  very  common)  which 
would  impel  the  Jury  to  convict  him  of  mur- 
der. 

With  respect  to  the  Instructions  asked 
after  the  argument,  and  after  the  giving  of 
all  the  other  instructions,  the  rule  of  the 
court  referred  to  by  defendant's  counsel  ap- 
plies to  criminal  cases  as  well  as  civil,  but 
leaves  the  court  at  liberty  to  give  the  in- 
struction or  not  in  criminal  cases.  The  mat- 
ter treated  of  in  these  instructions — self-de- 
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fense — was  fully  treated  In  other  Instmc- 
tlons  Kircn  by  the  court,  and,  hence,  they 
do  not  come  within  the  rule  that  in  criminal 
cases  an  instruction  which,  under  the  rules 
of  the  trial  court,  Is  requested  too  late, 
should  nevertheless  be  given,  if  It  is  upon 
a  point  material  to  the  defense  and  not  corer- 
ed  by  other  instructions. 

As  to  the  alleged  improper  remarks  of 
the  district  attorney  in  his  argument  to  the 
Jury,  It  is  clear  they  were  provoked,  if  not 
Justified,  by  the  misconduct  of  the  defend- 
ant's attorney,  who.  In  bis  argument,  stated 
to  the  Jury  facts  not  In  the  record,  relating 
to  the  same  subject,  and  did  so  manifestly  for 
the  purpose  of  prejudicing  the  case  of  the 
people  in  the  minds  of  the  Jury.  I  am 
unable  to  approve  the  view  which  seems 
to  hare  been  adopted  In  the  main  opinion, 
with  respect  to  such  misconduct  The  com- 
monwealth must  necessarily,  In  Its  efforts 
to  prevent  and  punish  the  commission  of 
crime,  avail  Itself  of  the  agency  of  mere 
human  beings,  who  are  subject  to  the  com- 
mon weaknesses  Incident  to  humanity,  and 
are  influenced  and  controlled  by  like  passions 
and  impulses  as  the  rest  of  mankind.  The 
trial  courts  and  the  prosecuting  officers, 
when  engaged  In  tlie  trial  of  a  criminal  case, 
must  proceed  with  some  celerity.  In  the 
argument,  particularly,  the  district  attorney 
Is  liable  to  be  moved  by  sudden  and  ill-ad- 
vised Impulses,  and  to  say  things  on  the  spur 
of  the  moment  and  under  the  provocation  fre- 
quently so  freely  given  by  the  opposing  at- 
torneys, which,  if  taken  seriously  and  con- 
sidered by  the  Jury  as  part  of  the  evidence, 
would  be  prejudicial  to  the  rights  of  the 
defendant  And  the  court  Itself,  under  the 
pressure  of  the  occasion,  is  likely  to  mani- 
fest some  human  Impatience  with  the  un- 
timely Interruption  of  an  argument,  and 
to  overrule  objections  which,  upon  maturer 
reflection,  it  would  sustain.  In  view  of 
these  dlSIcuItles  naturally  existing  in  the 
prosecution  of  every  case,  and  of  the  further 
fact  that  such  improper  action  is  not  infre- 
quently deliberately  provoked  by  shrewd  at- 
torneys for  the  defense,  for  the  very  pur- 
pose of  causing  a  subsequent  new  trial  or 
reversal,  and  that  such  motive  cannot  usually 
be  exposed,  it  should  not  be  the  policy  of  this 
court  sitting  in  chambers,  with  ample  op- 
portunity for  grave  deliberation,  to  be  swift 
to  criticise,  or  declare  injurious  error,  the 
action  of  the  trial  court  or  of  the  district  at- 
torneys In  such  matters.  Under  our  system 
of  criminal  Jurisprudence  it  is  taken  as  a 
certainty  that  a  properly  impaneled  trial 
Jury  Is  a  fit  tribunal  for  the  determination 
of  <the  question  of  the  guilt  or  Innocence  of 
the  defendant.  This  necessarily  Implies  that 
these  triors  are  capable  of  discerning  the 
radical  difference  between  the  evidence  and 
the  argument,  and  to  know  the  different 
manner  In  which  each  Is  to  be  considered  by 
them.    If  not  they  would  be  utterly  unfit 


for  the  performance  of  their  office.  The  rule 
of  practice  in  regard  to  such  alleged  miscon- 
duct should  require  the  counsel  for  the  de- 
fendant not  only  to  object  at  the  time  to 
the  improper  argument  complained  of,  but 
also  to  make  a  formal  request  to  the  court 
to  Instruct  the  Jury  that  they  must  disre- 
gard such  argument  and  decide  the  case  sole- 
ly on  the  law  and  the  evidence.  If  the  court 
does  so  Instruct  the  Jury,  that  should  be 
deemed  the  end  of  the  matter,  unless  the 
trial  court,  In  its  discretion,  believes  the 
Injury  from  the  misconduct  to  be  so  serious 
as  to  require  a  new  trial. 

In  the  present  case  the  court  did  not 
at  the  time  of  the  objection  and  reqnest  for 
an  instruction  concerning  this  particular  part 
of  the  argument  either  deny  or  grant  the 
request  Afterwards,  however,  during  the 
same  argument,  objection  was  made  to  an- 
other iwrtlon  thereof,  and  a  like  request 
made  for  an  Instruction  to  the  Jury,  and 
thereupon  the  court  Instructed  the  Jury  not 
to  consider  the  remarks  as  influencing  their 
verdict,  and  "not  to  be  Influenced  by  any 
remark  of  any  attorney,  but  to  decide  It 
on  the  law  and  the  evidence."  This  in- 
struction was  clearly  intended  to  apply  to 
all  the  previous  remarks  of  the  district 
attorney,  and  it  must  be  presumed  to  have 
been  so  understood.  The  other  Instructions 
also  repeatedly  directed  the  Jury  that  the 
several  facts  Involved  In  the  guilt  of  the 
defendant  must  be  determined  from  the  ev1< 
dence,  and  proved  beyond  reasonable  doubt 
They  were  also  sworn  to  "a  true  verdict 
render,  according  to  the  evidence."  If  the 
Jury  were  fit  to  try  the  case  at  all,  as  they 
are  conclusively  presumed  to  be,  they  must 
have  obeyed  these  clear  instructions  and 
their  own  solemn  oath. 

I  desire  to  say,  In  addition,  that  I  concur 
in  the  remarks  of  Justice  Henshaw  In  blH 
concurring  opinion.  I  think  the  Judgment 
should  be  affirmed. 

ANGELLOTTI,  J.  I  dissent  from  the  Ju^ 
ment  of  reversal,  and  concur  generally  In 
the  views  expressed  by  Justice  SHAW  in 
his  dissenting  opinion.  In  regard  to  the 
charge  of  misconduct  on  the  part  of  the 
district  attorney  In  argument  I  have  no 
doubt  that  the  remark  complained  of  as  to 
an  existing  engagement  of  marriage  between 
Ferguson  and  the  daughter  Ida  was  im- 
proper; but  I  do  not  think  that  under  the 
circumstances  of  this  case,  we  have  the  right 
to  assume  that  the  Jury  may  have  been  at 
all  influenced  thereby,  in  view  of  the  explicit 
Instruction  of  the  court  to  the  Jury,  given 
during  the  argument  that  they  must  not 
consider  or  be  Influenced  by  any  remark 
of  the  district  attorney,  but  must  decide 
the  case  on  tt>e  law  and  the  evidence. 

I  concur  in  the  views  expressed  by  Justice 
HENSHAW  upon  the  question  as  to  the 
admissibility  of  the  evidence  tending  to  show 
the  relations  existing  between  defendant  and 
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his  daughter,  Ida,  and  also  in  what  is  said 
by  him  as  to  the  questions  asked  the  witness 
Ida  by  the  district  attorney  In  relation  to 
her  previous  statements  to  him  and  to  others, 
and  In  what  is  said  by  him  as  to  the  only 
basis  upon  which  such  questions  can  properly 
be  allowed. 

On  Petition  for  Rehearing. 

BBATTT,  C.  J.  A  rehearing  of  this  cause 
Is  denied,  but  It  Is  proper  to  say  that  the 
petition  of  counsel  for  the  people  points  out 
a  mistalce  In  my  opinion  which  requires 
correction.  The  superior  court  did  not  err 
In  refusing  defendant's  requested  instmctlon 
18.  It  was  rendered  erroneous  by  the  in- 
sertion of  the  word  "misdemeanor."  This 
fault  in  the  instruction  was  not  adverted 
to  in  the  argument  upon  which  the  cause 
was  submitted,  and  escaped  the  attention  of 
the  court,  as  it  seems  to  hare  done  in  People 
V.  Glover,  141  CaL  287,  238,  74  Pac  745, 
where  a  similar  Instruction  was  said  clearly 
to  express  the  law.  In  that  case,  as  In  this, 
however,  the  attantlon  of  the  court  was  di- 
rected exclusively  to  other  questions  affecting 
the  ruling  complained  of,  and  this  particular 
fault  in  the  wording  of  the  instruction  over- 
looked. The  law  on  the  point  Is  correctly 
stated  In  People  v.  Hecker,  109  Cal.  4G1,  42 
Pac.  307,  30  L.  R.  A.  403.  It  Is  proper, 
also,  to  state  that  for  another  reason  there 
was  no  error  in  refusing  to  give  either  the 
eighth  or  eighteenth  Instruction  requested 
by  defendant  The  points  to  which  they 
were  directed  were  fully  covered  by  Instruc- 
tions 9,  10,  and  11,  given  at  request  of  the 
defendant  This  fact  was  pointed  out  In  the 
brief  of  the  Attorney  General,  but  by  some 
Inadvertence  In  preparing  the  opinion  my 
attention  was  confined  to  the  Instructions 
given  at  the  request  of  the  people,  which, 
as  stated,  merely  pointed  out  the  limitations 
of  the  right  of  self-defense. 

As  to  the  question  of  the  right  of  the 
people  to  prove  the  Incest  without  evidence 
aliunde  of  actual  Jealousy,  the  point,  though 
not  decided  in  my  opinion,  seems  to  be  clearly 
decided  by  a  majority  of  the  court  In  favor 
of  the  people. 

148  CaL  311 
HADGHAWOUT    v.    RATMOND    et    al. 
(L.  A.  1.460.) 
(Supreme  Court  of  California.    Dec.  11,  1906.) 

1.  Municipal  Cobporations— Public  Ihpbovi- 
ments — rrsolution  of  intention. 

A  rMoIiition  of  IntMition  for  n  public  im- 
provement may  be  aided  by  reference  to  the 
plans  and  Bpecifieations. 

2.  Same — Annexation    of    SPEciFicATiONa — 
KECESsrrr. 

A  resolution  of  intention  for  a  public  im- 
provement referring  to  the  speoificntions  and 
plans  is  not  insufficient  because  the  plans  and 
specifications  are  not  physically  annexed  to  it 
&  SAMK— CSBATIOir  or  SPKCmCATIOITS — Oboi- 
KASCK. 

It  Is  not  necessary  that  the  specifications 
for  a  public  Improvement  should  be  created  by 
«rdliuuicek  instead  of  by  resolution. 


4.  Same — BounDAKrcs   of  Assessheitt  Dis- 

TBICT — OlWECTlONS. 

The  failure  of  a  property  owner  to  object 
to  the  boundaries  of  an  assessment  district 
at  the  time  that  he  is  given  a  right  to  object 
by  statute  amounts  to  a  waiver,  and  he  is 
concluded  by  the  decision  of  the  council. 

5.  Same — Enoineeb'b  Estimate — Failukb  to 

FUBNIBR. 

Since  the  statute  merely  requires  that  the 
city  engineer   shall  furnish  an  estimate  of  a 

gublic  improvement  if  required  by_  the  council, 
is  failure  to  furnish  it  does  not  invalidate  an 
assessment,  in  the  absence  of  any  showing  that 
the  estimate  was  required. 

Department  2.  Appeal  from  Superior  Court, 
Los  Angeles  County ;  Lnden  Shaw,  Judge. 

Action  by  W.  J.  Haugbawout  against  WU- 
liam  Raymond  and  others.  From  a  Judgment 
In  favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

S.  O.  Houghton,  Leslie  R.  Hewitt,  and  Lee, 
Scott,  Bailey  &  Chase,  for  appellants.  Good- 
rich &  McCutcben  and  H.  J.  Stevens,  for  res- 
pondent 

HBN8HAW,  X  This  Is  an  action  to  fore- 
close an  assessment  for  the  construction  of 
a  public  sewer  in  the-  city  of  Los  Angeles. 
Plaintiff  recovered  Judgments,  and  defendants 
appeal   upon  the  usual  technical  grounds. 

Some  of  the  questions  have  already  been 
disposed  of  by  this  court  in  Haugbawout  v. 
Hubbard,  131  Cal.  675,  63  Pac.  1078.  Upon 
this  appeal  the  principal  attack  Is  made  upon 
the  sufficiency  of  the  resolution  of  Intention, 
which  it  is  declared  does  not  sufficiently 
describe  the  work.  Our  statute  prescribes 
merely  that  It  shall  "describe"  the  work.  We 
need  not  be  at  pains  to  follow  the  elaborate 
objections  which  appellants  urge  The  reso- 
lution of  intention  by  specific  reference  makes 
the  plans,  profiles,  and  specifications  a  part  of 
Itself,  and  these,  taken  with  the  resolution  of 
Intention,  are  certainly  sufficient  to  carry  all 
knowledge  and  notice  to  the  property  owner 
which  a  fair  construction  of  the  street  law 
requires.  That  the  resolution  of  Intention 
may  be  aided  by  reference  to  the  plans  and 
speciflcatlona  Is  well  settled.  Williams  v. 
Bergln,  116  Cal.  67.  47  Pac.  877;  Cohen  v. 
Alameda,  124  Cal.  507,  57  Pac.  377;  Grant  v. 
Barber,  135  Cal.  188,  67  Pac.  127.  As  a  typ- 
ical illustration  of  the  refinement  of  the  tech- 
nical obJectionB  which  are  Invoked  against 
these  proceedings.  It  may  l>e  pointed  out 
that  it  Is  contended  that  the  plans,  profiles, 
and  specifications  cannot  be  used  to  aid  the 
resolution  of  Intention,  because  they  were 
not  physically  "annexed"  to  It  Reliance  is 
here  placed  upon  Grant  V.  Barber,  supra, 
where  the  word  "annexed"  was  employed. 
A  casual  inspection  of  the  opinion  in  Grant  v. 
Barber  will  disclose  that  the  annexation  there 
meant  was  an  annexation  by  reference,  which 
was  the  only  annexation  in  that  case,  as  well 
as  in  the  case  at  bar.  Notwithstanding  that 
the  proceedings  for  street  work  and  sewer 
work,  like  proceedings  in  taxation,  are  In 
invltum,  and  that  therefore  a  falrly-StclctaM 
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accurate  compliance  with  all  the  statutory 
requirements  Is  necessary,  this  Is  the  limit  to 
which  any  court  should  be  expected  to  go  In 
dlaposiug  of  the  questions  which  are  Involved. 
The  contractor  who  has  honestly  and  sub- 
stantially complied  with  his  contract,  of 
which  the  property  owners  have  received  and 
will  continue  to  receive  the  benefit,  Is  quite  as 
much  entitled  to  the  protection  of  the  law 
as  are  the  property  owners  themselves,  and, 
upon  the  other  band,  an  endeavor — even  a 
successful  endeavor — upon  the  part  of  the 
property  owners  to  defeat  the  Just  claims  of 
such  a  contractor,  by  a  resort  to  the  extreme 
technicalities  of  the  law,  can,  upon  the  whole, 
operate  only  to  the  disadvantage  of  the  prop- 
erty owners  themselves,  since  it  necessarily 
tmds  to  increase  the  price  at  which  any  and 
all  future  contractors  will  be  willing  to 
engage  in  work,  payment  for  which,  after 
having  been  duly  performed,  is  met  by  har- 
assment and  vexatious  delay,  with  the  pros- 
pect at  the  end  of  utter  failure  of  recovery. 

The  objection  that  the  specifications  should 
have  been  created  by  ordinance  and  not  by 
resolution  is  answered  by  Santa  Cruz  Boclc 
Paving  Co.  v.  Heaton,  105  Oal.  162,  38  Pac. 
693.  The  contention  that  benefited  property 
was  omitted  from  the  assessment,  and  the 
whole  assessment  is  therefore  invalidated,  la 
disposed  of  by  the  case  of  Duncan  v.  Ramish, 
142  Cal.  686,  76  Pac.  661.  So,  also,  and  upon 
the  same  authority,  is  the  further  objection 
that  the  so-called  assessment  district  em- 
braced only  lots  fronting  on  the  sewers,  upon 
which  proposition  citation  may  also  be  made 
to  Savings  &  Loan  Society  v.  Ramish,  138 
Cal.  120,  69  Pac.  89,  70  Pac.  1067.  Nor  does 
the  fact  that  the  engineer  did  not  furnish  an 
estimate  Invalidate  the  assessment;  the  stat- 
ute requiring  merely  that  the  engineer  shall 
furnish  an  estimate  to  the  city  council,  if 
required  by  it,  and  the  record  disclosing  that 
the  estimate  was  never  required. 

No  other  of  the  objections  presented  by 
appellants  seems  to  merit  special  notice,  and 
for  the  foregoing  reasons  the  judgment  and 
order  appealed  from  are  affirmed. 

We  concur:  McFARLAND,  J.;LORIGAN,  J. 


HAUGHAWOUT  r.  BONYNGB  et  al. 

(L.  A.  O-TS.) 

(Supreme  Court  of  California.    Dea  11,  1905.) 

Department  2.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Luclen  Shaw,  Judge. 

Action  by  W.  J.  Haughawout  against  W. 
A.  Bonynge  and  others.  From  a  judgment 
in  favor  of  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendants  appeal.  Af- 
firmed. 

S.  O.  Houghton,  Leslie  R.  Hewitt,  and  Lee, 
Scott,  Bailey  &  Chase,  for  appellants.  Good- 
rich &  McCutcheu  and  H.  J.  Stevens,  for 
respondent. 


PER  CURIAM.  The  points  urged  by  the 
appellants  in  this  case  are  identical  with 
those  heretofore  considered  and  disposed  of 
in  Haughawout  v.  Raymond  (L.  A.  1,400, 
filed  this  day)  83  Pac.  53;  and,  for  the  rea- 
sons in  that  case  given,  the  judgment  and 
order  here  appealed  from  are  affirmed. 


148  Cal.  313 

STOCKTON  GAS  &  ELECTRIC  CO.  v.  SAN 

JOAQUIN   COUNTY    (two  cases), 

(Sac  1,065,  1,070.) 

(Supreme  Court  of  California.    Dec  14,  1905.) 

Taxation— Place  or  Taxation— Fbanchisb 

TO  Use  Streets. 
The  franchise  extended  by  Const,  art.  11, 
I  19,  to  lay  pipes  and  conduits  or  erect  poles, 
and  supply  the  inhabitants  of  a  city  with  arti- 
ficial light,  is  an  incorporeal  hereditament,  or 
real  estate  in  the  nature  of  an  easement,  per- 
taining to  the  streets  of  a  city  wherein  it  is 
exercised,  and  is  therefore  assessable  for  taxa- 
tion only  in  the  county  in  which  such  city  is 
located,  under  Const  art  18,  {  10,  providing 
that  all  property  (save  property  of  railroads 
operated  in  more  than  one  county)  "shall  be 
assessed  in  the  county  *  *  *  or  district  in 
which  it  is  situated." 

McFarland,  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  'Court, 
San  Joaquin  0>unty;  Joseph  H.  Budd,  Judges 

Actions  by  the  Stockton  Gas  &  Electric 
Company,  a  corporation,  against  the  county 
of  San  Joaquin.  Judgment  for  defendant 
In  both  cases,  and  plaintiff  appeals.  Judg- 
ment in  both  cases  affirmed. 

Nlcol,  Orr  &  Nutter,  for  appellant  A.  H. 
Ashley,  for  respondent  Page,  McCutchen  & 
Knight  and  William  B.  Bosley,  amlci  curln. 

LORIGAN,  J.  These  are  appeals  in  two 
cases,  which,  as  they  Involve  the  same  main 
legal  proposition,  will  be  disiMsed  of  together. 
They  are  actions  to  recover  taxes  paid  to 
the  tax  collector  of  San  Joaquin  county  by 
plaintiff  under  protest;  one  to  recover  such 
taxes  paid  in  the  year  1898,  the  other  for 
taxes,  paid  in  the  year  1899,  upon  the  assess- 
ment of  a  franchise  hereinafter  to  be  men- 
tioned. Plaintiff  Is  a  corporation  organized 
under  the  laws  of  this  state  for  many  pur- 
poses, among  others  to  manufacture,  use, 
transmit,  purchase,  and  sell  gas  for  illuminat- 
ing, heating,  and  other  purposes;  to  purchase, 
generate,  transmit,  use,  purchase,  and  sell 
electricity;  to  produce,  conduct,  use,  purchase, 
and  sell  steam  and  steam  power;  and,  gener- 
ally, to  engage  In  the  business  of  producing, 
transmitting,  and  selling  light  heat,  and 
power.  The  place  where  the  principal  busi- 
ness of  the  corporation  is  to  be  transacted 
is  set  forth  in  its  articles  of  incorporation 
as  required  by  section  290  of  the  Civil  Code, 
and  is  declared  to  be  the  city  and  county  of 
San  Francisco.  At  the  time  when  the  as- 
sessments In  question  on  this  appeal  were 
made  the  plaintiff  corporation  was  actually 
engaged  in  the  business  of  supplying  the  In- 
habitants of  the  city  of  Stockton  with  saa 
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and  electric  light,  using  the  streets  of  the 
city  for  that  purpose,  Its  pipes  and  conduits 
being  laid  therein  for  the  distribution  of  gas, 
and  Its  poles  strung  with  wires  erected  there' 
on  for  the  transmission  of  electricity.  These 
assessments,  made  by  the  assessor  of  San 
Joaquin  county,  were  of  what  was  denomi- 
nated the  "frandilse"  of  the  appellant  exer- 
cised in  the  city  of  Stockton,  and  which  Is 
described  in  the  findings  in  each  case  as  "the 
right  and  privilege  of  using  the  public  streets 
and  thoroughfares  of  said  dty  of  Stockton 
for  laying  down  pipes  and  conduits  therein 
and  connections  therewith,  and  for  erecting 
poles  therein  and  of  running  electric  wires 
over,  across,  and  about  the  same,  and  of 
making  connections  therewith  so  far  as  was 
necessary  for  supplying  said  city  of  Stock- 
ton and  Its  inhabitants  with  gaslight  and 
electric  light,  and  in  connection  therewith 
to  collect  rates  and  charges  for  said  light 
furnished  said  city  and  Its  inhabitants."  In 
addition  to  the  assessment  upon  its  franchise 
as  so  described,  the  plaintiff  was  assessed 
each  year  in  question  upon  other  property 
in  the  city  of  Stockton,  including  its  pipes, 
poles,  and  wires  In  use  In,  under,  and  upon 
the  streets  thereof.  It  paid  all  the  other 
taxes  levied  without  protest,  but,  as  to  the 
taxes  levied  upon  said  franchise,  paid  them 
each  year  under  protest,  and  these  actions 
are  brought  to  recover  back  the  amounts  so 
paid.  Judgments  were  entered  in  favor  of 
defendant,  and  from  them  plaintiff  appeals. 
It  is  provided,  by  section  19,  art  11,  of  the 
Constitution  that,  "in  any  city  where  there 
are  no  public  works  owned  and  controlled  by 
the  municipality  for  supplying  the  same  with 
water  or  artificial  light,  any  Individual  or 
any  company  duly  incorporated  for  such  pur- 
poses under  and  by  authority  of  the  laws  of 
this  state  •  *  •  gbaii  have  the  privilege 
of  using  the  public  streets  and  thoroughfares 
thereof  and  of  laying  down  pipes  and  con- 
duits therein  and  connections  therewith  so 
far  as  may  be  necessary  for  introducing  in- 
to and  supplying  such  city  and  Its  inhabit- 
ants either  with  gaslight  or  other  illuminat- 
ing light,  or  with  fresh  water  for  domestic 
and  all  other  purposes  •  •  •  upon  the 
condition  that  the  municipal  government 
shall  have  the  right  to  regulate  the  charges 
thereof."  Section  3628  of  the  Political  Code 
provides  that  "the  franchise,  roadway,  road- 
bed, rails  and  rolling  stock  of  all  railroads 
operated  In  more  than  one  county  in  this 
state  shall  t>e  assessed  by  the  state  board  of 
equalization  as  hereinafter  provided  for. 
Other  franchises,  granted  by  the  authorities 
of  a  county,  city,  or  dty  and  county,  must  be 
assessed  in  the  coun^,  city,  or  dty  and 
county  within  which  they  were  granted.  If 
granted  by  any  other  authority,  they  must 
be  assessed  in  the  county  In  which  the  cor- 
porations, firms  or  persons  owning  or  hold- 
ing them  have  their  principal  place  of  busi- 
ness." No  question  is  raised  that  a  franchise 
is  property  under  the  terms  of  the  Constitu- 


tion and  revenue  laws  of  the  state,  and  that 
It  is  taxable  as  such.  The  sole  question  re- 
lative thereto  is,  was  the  franchise  assessed 
against  the  plaintiff  properly  assessable  in 
the  county  of  San  Joaquin? 

It  is  Insisted  by  appellant  that,  as  to  a 
corporation  organized  under  the  laws  of 
this  state,  and  authorized  to  supply  gas  and 
electricity  to  cities  for  illuminating  purposes, 
its  corporate  franchise  included  as  a  neces- 
sary part  thereof,  and  as  indispensable  to 
the  enjoyment  of  that  franchise,  the  privi- 
leges extended  by  the  constitutional  provision 
of  using  the  public  streets  and  thoroughfares 
of  cities  for  laying  down  pipes  and  conduits, 
and  placing  thereon  electric  poles  and  string- 
ing wires  across  and  over  the  same,  and, 
as  an  Inddent  to  such  privilege,  the  right  to 
collect  from  the  dties  and  the  inhabitants 
thereof  for  gas  and  electricity  distributed 
and  sold  therein;  that  the  right  to  exercise 
these  privileges,  extended  by  the  constitution- 
al provision  to  all  corporations  created  like 
the  plaintiff  for  one  of  the  purposes  specified 
therein,  constituted  part  of  its  formative 
charter;  that  its  corporate  franchise  em- 
braced and  Included  these  privileges  as  a 
grant  to  it  of  them  by  the  sovereign  authority, 
and  that  such  franchise,  considered  as  an 
entirety,  was  assessable  only  in  the  dty  and 
county  of  San  Francisco,  where  its  prlndpal 
place  of  business,  fixed  by  its  artldes  of  in- 
corporation, was;  and  that  the  act  of  the 
assessor  of  San  Joaquin  county  in  assessing 
its  franchise  in  that  county  was  unauthorized 
and  void.  While  we  have  directed  attention 
to  the  contention  of  plaintiff,  we  have  done 
so  simply  to  state  his  position,  and  do  not 
deem  it  necessary,  in  the  view  we  take  of  the 
case,  to  particularly  discuss  it,  though  some 
reference  may  be  made  to  it  In  a  general 
way  as  we  proceed.  Nor  do  we  feel  called 
upon  to  determine  other  points,  raised  on  the 
appeal  by  respondents,  as  to  the  proper  con- 
struction to  be  placed  on  the  phrase  "princi- 
pal place  of  business,"  as  used  in  section 
3628  of  the  Political  Code— whether  It  means 
the  actual  place  of  the  transaction  of  fran- 
chise business  or  the  office  of  the  coriwra- 
tion  where  business  of  a  strictly  corporate 
nature  is  transacted — nor  to  pass,  as  Invited 
to  do,  upon  the  constitutionality  of  this  sec- 
tion of  the  Political  Code  itself. 

While  all  these  propositions  have  been 
learnedly  discussed  by  counsel,  a  considera- 
tion of  them  Is  unnecessary,  because  we  are 
satisfied  that  the  validity  of  the  assessment 
of  this  franchise  by  the  assessor  of  San  Joa- 
quin county  must  be  sustained,  under  sec- 
tion 10  of  article  13  of  the  Constitution. 
That  section  provides  that  "all  property 
*  *  •  shall  be  assessed  in  the  county,  city, 
dty  and  county,  town,  township,  or  district 
in  which  It  Is  situated."  As  this  constitution- 
al provision  declares  that  all  property  (save 
property  of  railroads  oiterated  in  more  than 
one  county,  which  it  provides  shall  be  assess- 
ed by  the  state  board  of  equalizatlonl  mns^ 
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be  assessed  In  the  locality  where  It  Is  situat- 
ed. It  follows,  as  a  franchise  Is  property  sub- 
ject to  taxation,  that  if  the  franchise  which 
was  assessed  against  plaintiff  in  the  county 
of  San  Joaquin  had  a  local  situation  in  the 
city  of  Stockton,  In  that  county,  it  was  prop- 
erly assessed  there  under  the  constitutional 
mandate,  and  could  be  assessed  nowhere  else. 
And  if  It  be  determined  from  a  consideration 
of  the  authorities  that  a  franchise,  or  right 
exercised  by  the  plaintiff  in  the  streets  of 
the  city  of  Stockton,  is  of  a  local  character, 
it  is  an  immaterial  matter  for  consideration 
as  the  source  from  which  the  right  or  fran- 
chise sprung.  It  can  be  of  no  moment  that 
the  franchise  Is  granted  by  the  Constitution 
— ^by  the  state  in  its  sovereignty.  It  is  not 
the  source  from  which  it  was  derived  that 
shall  determine  the  place  where  it  shall  be 
assessed  and  taxed,  but  the  place  where  it  is 
situated.  For  the  purpose  of  taxation  under 
the  constitutional  provision  it  is  not  the  locus 
of  the  grantor  that  is  to  be  considered,  but 
the  situs  of  the  franchise.  This  provision  of 
the  Constitution  is  but  the  recognition  of 
one  of  the  fundamental  principles  of  taxa- 
tion that  property,  situated  in  a  city  and 
county,  should  be  taxed  there  for  the  pur- 
pose of  revenue;  that  the  property  which 
has  had  the  protection  and  benefit  of  munic- 
ipal government  shall  pay  its  share  of  the 
expenses  required  to  Insure  these  advan- 
tages, apportioned  on  the  basis  of  the  actual 
value  of  that  property.  San  Francisco,  etc., 
Ry.  V.  Scott,  142  Cal.  229,  75  Pac.  575.  It 
applies  to  all  property.  And  where  a  fran- 
chise, or  the  right  acquired  by  an  exercise 
of  it,  is  of  a  local  character,  it  requires  that 
It  shall  be  assessed  In  the  locality  which 
Is  burdened  with  its  exercise,  and  upon  which 
Is  cast  the  duty  of  protecting  the  property 
embraced  In  such  exercise.  While  the  right 
is  accorded  by  the  Constitution  to  the  plain- 
tiff in  common  with  all  kindred  corporations 
and  with  individuals  to  use  the  streets  of  a 
city  for  the  purpose  of  furnishing  illuminants 
to  It  and  Its  Inhabitants,  It  cannot  be  said 
that  any  one  individual  or  corporation  pos- 
sesses this  right  merely  by  virtue  of  the  con- 
stitutional provision.  The  Constitution  ex- 
tends a  potential  right  to  those  enumerated 
In  its  provisions  to  avail  themselves  of  the 
benefit  of  the  franchise.  But  this  general 
extension  of  the  privilege  does  not  Invest  in- 
dividuals or  corporations  with  the  franchise 
In  the  streets  of  any  particular  city.  It  Is 
only  acquired  when  the  constitutional  grant 
Is  actually  accepted;  when  the  pipes  and 
conduits  for  gas  or  the  electric  poles  are 
laid  in  or  erected  on  the  streets  of  the  city. 
It  Is  then  owned  by  any  Individual  or  cor- 
poration doing  so,  as  an  accepted  franchise 
under  the  general  constitutional  grant,  exer- 
cised In  the  particular  city  where  these  ap- 
pliances are  laid  or  erected.  By  the  pro- 
visions of  the  Constitution  all  persons  and 
all  corporations  organized  for  the  purpose 


of  supplying  these  necessities  are  given  the 
capacity  to  take  the  franchise  extended 
thereunder,  but  they  do  not  acquire  It  until 
they  have  accepted  it  by  proceeding  to  its 
actual  exercise. 

While  considering  this  constitutional  grant 
of  the  right  to  use  the  streets  of  cities 
throughout  the  state  by  individuals  or  cor- 
porations for  supplying  either  water  or  arti- 
ficial light  (when  the  city  owns  no  public 
works  for  such  purpose).  It  Is  well  to  remem- 
ber the  purpose  which  was  sought  to  be  at- 
tained under  the  provision.  It  was  to  pre- 
vent the  abuses  which  the  framers  of  the 
Constitution  believed  were  therefore  Indul- 
ged In  by  municipal  oflBcers,  who,  by  Impoe- 
ing  onerous  burdens  and  conditions  upon 
persons  desiring  to  compete  with  existing 
companies  in  such  municipalities.  In  supply- 
ing such  necessities,  precluded  them  from 
doing  so,  and  hence  created  a  monopoly  in 
favor  of  existing  corporations.  By  providing 
for  unrestricted  competition  In  the  supply- 
ing of  these  necessities,  it  prevented  such 
abuses.  But  while  this  was  the  purpose  in 
view,  and  the  facility  was  afforded  to  use 
the  streets  of  a  city  for  that  purpose,  with- 
out the  necessity  of  obtaining  a  franchise 
therefor  from  the  municipal  authorities,  it 
was  not  intended  thereby  that  In  the  exer- 
cise of  such  privilege  whatever  rights  of  a 
valuable  property  nature  were  acquired 
should  not  be  subject  to  taxation  In  the 
locality  where,  through  the  exercise  of  the 
franchise,  the  corporation  became  Invested 
with  them.  Now,  is  the  franchise  exercis- 
ed by  the  plaintiff  in  the  city  of  Stockton,  or, 
more  accurately  speaking,  the  right  or  in- 
terest which  plaintiff  acquired  in  the  streets 
of  that  city  by  virtue  of  its  exercise,  property 
of  a  local  character,  property — ^to  nee  the 
term  in  the  constitutional  provision — ^"situ- 
ated" in  the  city  of  Stockton?  We  think 
the  authorities  support  the  contention  of  re- 
spondent that  It  Is;  that  the  franchise  ex- 
tended by  the  constitutional  provision  to  lay 
pipes  and  conduits,  or  erect  poles  and  eap- 
ply  the  inhabitants  of  a  city  with  artificial 
light.  Is  an  incorporeal  hereditament — is  real 
estate  In  the  nature  of  an  easement  pertain- 
ing to  the  streets  of  the  city  In  which  it  Is 
exercisable;  that  it  is  Inseparably  annexed 
to  the  soil  out  of  which  the  profit  arises, 
end  has  a  local  situation  In  the  place,  and 
that  place  only,  where  the  right  Is  actually 
exercised. 

The  principle  that  franchises  of  the  char- 
acter here  involved  are  treated  as  Incoi-po- 
real  hereditaments  finds  ready  support  In 
the  authorities.  In  Bowman  et  al.  v.  Wat- 
ham  et  al.,  Fed.  Cas.  No.  1,740,  p.  1082,  It  Is 
said:  "And  the  only  inquiry  now  Is  whether 
the  ferry  right  reserved  Is  of  the  same  na- 
ture, in  this  respect,  as  a  part  of  the  land. 
In  what  does.lt  differ?  It  is  appurtenant  to 
the  soli,  and  constitutes  no  inconsiderable 
bart  of  Its  value.    Aa  has  been  shown,  It  is 
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susceptible  of  a  different  ownership  from 
the  soil.  It  Is  still  a  right  growing  out  of 
the  soil,  and  subjects  It  to  the  servitude  in 
whosoever's  bands  it  may  come.  Although 
an  incorporeal  hereditament.  In  contempla- 
tion of  law,  it  is  property,  real  property.  It 
passes  by  deed — is  assets  in  the  hands  of 
heirs,  and  in  all  respects  is  subject  to  the 
laws  which  regulate  real  estate.  •  ♦  • 
There  would  seem  to  be  no  doubt  that  the 
ferry  franchise,  with  all  that  belongs  to  it, 
may  be  taken  by  descent  or  by  conveyance 
the  same  as  other  interests  which  pertain 
to  realty."  In  Dundy  t.  Chambers  et  al.,  23 
111.  312,  It  is  also  said:  "Chancellor  Kent,  In 
his  Commentaries  <volnme  3,  p.  458),  in  treat- 
ing of  fraucbises  in  roads  and  ferries,  says: 
'An  estate  in  such  a  franchise,  and  an  estate 
In  land,  rest  upon  the  same  principle,  being 
equally  grants  of  a  right  or  privilege  for 
an  adequate  consideration.'  And  he  calls 
such  franchises  incorporeal  hereditaments. 
Hilllard,  in  bis  treatise  on  Real  Property 
(volume  1,  p.  1),  classes  a  ferry  franchise 
amongst  hereditaments."  And  in  Gue  v. 
Tidewater  Canal  Company,  24  How.  <U.  S.) 
283,  16  L.  £d.  635,  it  is  said:  "The  property 
seized  by  the  marstial  is  of  itself  of  scarce- 
ly any  value,  apart  from  the  franchise  of 
taking  toll,  with  which  it  is  connected  in 
the  hands  of  the  company,  and,  if  sold  under 
this  fieri  facias  without  the  franchise,  would 
bring  scarcely  anything;  but  would  yet,  as 
It  is  essential  to  the  working  of  the  canal, 
render  the  property  of  the  company  in  the 
franchise,  now  so  valuable  and  productive, 
utterly  worthless.  Now  it  is  very  clear 
that  the  franchise  or  right  to  take  toll  on 
boats  going  through  the  canal  would  not 
pass  to  the  purchaser  under  this  execution. 
The  franchise  being  an  incorporeal  heredita- 
ment, cannot,  upon  the  settled  principles  of 
the  common  law,  be  seized  under  a  fieri 
facias."  In  People  v.  O'Brien,  111  N.  Y. 
46,  18  N.  E.  682,  2  L.  R.  A.  K5,  7  Am.  St 
Rep.  684,  the  court  said:  "In  speaking  of 
the  franchises  of  a  corporation  we  shall  as- 
sume that  none  are  assignable,  except  by  the 
special  authority  of  the  Legislature.  We 
must  also  be  understood  as  referring  only  to 
such  franchises  as  are  usually  authorized  to 
be  transferred  by  statute,  viz.,  those  requir- 
ing for  their  enjoyment  the  use  of  corporeal 
property,  such  as  railroad,  canal,  telegraph, 
gas,  water,  bridge,  and  similar  companies, 
and  not  to  those  which  are  in  their  nature 
purely  incorporeal  and  Inalienable,  such  as 
the  right  of  corporate  life,  the  exercise  of 
banking,  tradlnjr,  and  Insurance  powers,  and 
similar  privileges.  The  franchises  last  re- 
ferred to,  being  personal  in  character  and  de- 
pendent upon  the  continued  existence  of  the 
donor  for  their  lawful  exercise,  necessarily 
expire  with  the  extinction  of  corporate  life, 
unless  special  provision  is  otherwise  made. 
•  *  •  In  the  former  class  it  has  been 
held  that  at  common  law  real  estate  acquired 


for  the  use  of  a  canal  company  could  not 
be  sold  on  execution  against  the  corporation 
separate  from  Its  franchise,  so  as  to  destroy 
or  Impair  the  value  of  such  franchise. 
*  *  *  And  by  parity  of  reasoning  It  must 
follow  that  the  tracks  of  a  railroad  company, 
and  the  franchise  of  maintaining  and  operat- 
ing its  road  In  a  public  street,  are  equally  In- 
separable, in  the  absence  of  express  legisla- 
tive authority  providing  for  their  severance." 
In  City  of  Chicago  v.  Baer,  41  111.  306,  the 
court  says:  "Certain  It  Is  that  this  railway 
company  has  a  franchise  appurtenant  to 
this  street;  that,  through  this  franchise,  it 
has  a  right  of  occupancy  In  a  portion  of  the 
street,  peculiar  to  Itself,  and,  so  far  as  may 
be  necessary  to  run  Its  cars,  exclusive;  that 
this  right  of  occupancy  Is  secured  for  a  long 
term  of  years;  that  this  franchise  and  this 
right  of  occupancy  together  constitute  a  prop- 
erty fixed  and  immovable  in  Its  character 
like  realty,  and  recognized  and  protected  by 
the  law  as  fully  as  a  fee  simple  In  land." 

From  these  authorities  it  would  appear 
then  that  the  franchise  extended  by  the 
Constitution  is  of  such  a  character  that  It 
Is  Indlssolubly  annexed  to  the  street  of  a 
city  in  and  upon  which  It  la  exercised,  and 
that,  while  an  incorporeal  hereditament.  It 
Is,  in  contemplation  of  law,  real  property, 
an  easement  appurtenant  to  such  streets. 
This  being  so,  it  necessarily,  as  real  property, 
has  a  situs  in  the  city  where  it  Is  exercised, 
and,  under  the  constitutional  provision  with 
reference  to  the  assessment  of  pro{)erty,  must 
be  assessed  there.  It  will  be  observed  from 
these  authorities  which  we  have  cited  that 
the  right  to  use  the  streets,  and  the  right 
to  take  tolls  by  reason  of  their  use,  are 
Inseparable  parts  of  the  franchise.  The  lat- 
ter is  a  right  arising  out  of  the  soil,  a  right 
to  take  a  profit  out  of  the  easement  ac- 
quired In  the  streets  of  the  city,  and  the 
easement  and  the  right  to  take  a  profit 
therefrom  can  be  valuable  only  when  ex- 
ercised together.  That  these  rights  conjoint- 
ly constitute  the  franchise  Is  also  the  view 
taken  by  this  court  In  Spring  Valley  Water 
Company  v.  Barber,  99  Cal.  38,  33  Pac.  733, 
21  L.  R.   A.  416. 

But,  independent  of  the  general  principle 
announced  in  these  authorities  with  reference 
to  the  nature  of  the  right  plaintiff  acquired 
by  exercise  of  the  franchise  In  the  streets 
of  the  municipality,  it  Is  clear  from  the 
decision  In  the  appeal  of  N.  B.  &  N.  R.  R. 
Co.,  32  Cal.  512,  where  the  matter  Is  fully 
con.sIdered  and  discussed,  that  the  franchise 
exercised  by  plaintiff  invested  it  with  an 
easement  therein,  real  property,  the  situs  of 
of  which  was  necessarily  local.  And  this  is 
equally  apparent  when  we  examine  the  Civil 
Code.  Section  801  thereof  declares  the  servi- 
tudes which  may  attach  to  other  lands,  and 
which,  when  so  attached,  shall  constitute 
easements,  and,  among  others,  are  included, 
by  subdivisions  4  and  6,  respectively,  "the 
right  of  way"  and  "the  right  of  teanaactlng 
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business  npon  land."  Under  section  802  of 
the  same  Code,  "the  right  of  way"  Is  des- 
ignated as  among  the  land  burdens  which 
may  be  granted  or  held,  although  not  at- 
tached to  land.  This  right  of  way,  an  ease- 
ment, is  real  property,  and  is  distinctly  and 
necessarily  local  In  character,  and  situated 
In  and  upon  land.  It  Is  clear,  too,  that 
the  right  to  use  the  -pipes,  conduits,  and 
poles  for  the  transmission  of  lllumlnants  to 
the  city  and  Its  inhabitants  is  a  right  which 
is  exercised  and  can  be  exercised  only  in 
connection  with  and  at  the  situs  of  the  right 
of  way  and  location  of  the  appliances.  It 
Is  a  right  exercised  by  means  of  these  ap- 
pliances in  connection  with  a  right  of  way, 
so  that  a  profit,  which  the  company  Is  au- 
thorized to  take,  may  be  made  upon  the 
sale  of  the  lllumlnants  which  they  serve 
to  transmit  This  right  to  so  use  them  for 
this  purpose  is  as  local  to  the  city  of  Stock- 
ton as  are  the  gas  pipes  and  the  electric 
poles  under  or  upon  its  streets,  and,  within 
the  meaning  of  subdivision  6,  above  referred 
to,  Is  a  "right  to  transact  business  upon 
land,"  acquired  in  addition  to  the  easement 
by  virtue  of  the  exercise  of  the  constitu- 
tional franchise. 

From  all  these  considerations  we  are  of  the 
opinion  that  the  plaintiff.  In  the  exercise  of 
its,  franchise,  acquired  rights  of  property  in 
and  over  the  streets  of  the  city  of  Stockton 
of  a  character  distinctively  local  to  that  city, 
and  that  under  section  10,  art  13  of  the 
Constitution,  above  quoted,  they  were  prop- 
erly assessed  by  the  assessor  of  San  Joaquin 
county  In  that  county. 

The  appeal  from  the  judgment  In  each 
of  these  cases  Is  accompanied  by  a  bill  of 
exceptions.  It  Is  urged  therein  that  the  trial 
court  erred  In  its  rulings  relative  to  the 
admission  of  evidence.  Under  the  pleadings 
and  the  Issues  raised,  we  think  the  rulings 
were  correct 

The  Judgments  appealed  from  In  both  cases 
are  affirmed. 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
J.;  VAN  DTKB,  J.;  COOPER,  J, 

BEATTY,  C.  J.  I  concur  in  the  Judgments 
of  affirmance,  and  upon  all  essential  points 
in  the  views  of  Justice  LORIGAN,  with 
the  sole  exception  that  In  my  opinion,  his 
conclusion  requires  that  the  following  clause 
of  section  3628  of  the  Political  Code  must 
be  held  unconstitutional,  so  far  as  it  applies 
in  terms  to  franchises  which  have  a  local 
situs:  "If  granted  by  any  other  authority 
they  must  be  assessed  In  the  county  In  which 
the  corporations,  firms,  or  persons,  owning 
or  holding  them  have  their  principal  place 
of  business."  The  framers  of  our  Constitu- 
tion did  not  leave  It  to  the  Legislature 
to  determine  where  property  having  a  local 
situs  should  be  assessed.  That  was  a  matter 
which  they  settled  themselves  by  the  provi- 
sion of  section  10  of  article  13:    "All  prop- 


erty, except  as  hereinafter  In  this  section 
provided  [i.  e.,  railroad  property]  shall  be 
assessed  In  the  county,  city,  city  and  county, 
town,  township  or  district  in  which  it  Is 
situated,  in  the  manner  prescribed  by  law." 
If,  then,  the  privilege  of  using  the  streets  of  a 
city  for  the  purpose  of  laying  and  maintain- 
ing pipes  for  the  distribution  of  gas  Is  a 
franchise  having  a  situs  In  that  city,  the 
fact  that  It  has  been  granted  by  "another 
authority"  (the  people  of  the  state)  give* 
no  warrant  to  the  Legislature  to  say  that 
It  shall  be  assessed  and  taxed  in  the  city 
or  county  where  the  holder  of  the  franchise 
happens  to  have  his  principal  place  of  busi- 
ness, or  where  he  resides.  The  whole  ques- 
tion to  be  decided,  therefore,  is  the  question 
whether  this  particular  franchise  has  a  local 
situs,  for.  If  it  has.  It  Is  Idle  to  refer  to 
the  above-quoted  clause  of  section  3G28  of 
the  Political  Code  as  determinative  of  the 
controversy. 

Upon  this  question  of  situs  or  no  situs 
of  the  franchise  In  question  It  can  scarcely 
be  necessary  to  add  anything  to  what  has 
been  said  by  Justice  LORIGAN,  but  I  am 
tempted  to  put  the  same  view  In  a  form 
which  to  me  has  always  seemed  nnanswo:- 
able.  Land  always  has  a  situs.  The  owner- 
ship of  land  consists  In  the  right  to  use 
It  for  all  lawful  purposes,  and  that  right 
of  use  constitutes  Its  whole  value.  If  the 
owner  of  land  grants  to  another  the  right  of 
way  over  it,  or  the  right  to  lay  and  maintain 
pipes  through  It  the  totality  of  ownership  is 
divided  Into  two  separate  interests:  The  orig- 
inal owner  retains  the  right  to  use  the  land 
for  every  lawful  purpose  not  Inconsistent 
with  the  exercise  of  the  privilege  granted, 
and  his  grantee  acquires  the  right  to  use  It 
for  the  special  purpose  named  In  the  grant. 
It  Is  easy  to  suppose  a  case  In  which  the 
value  of  the  granted  privilege  or  easement 
exceeds  the  value  of  the  Interest  remaining 
In  the  grantor — indeed,  such  instances  are  of 
frequent  occurrence ;  but  whether  of  greater 
or  less  value,  it  Is  still  an  Interest  In  that 
particular  piece  of  land,  and  no  more  of 
an  Ideal  abstraction  than  the  remaining 
right  of  the  owner  to  cultivate  the  soil. 
The  aggregate  value  of  the  t^vo  rights  con- 
stitutes the  aggregate  value  of  the  land, 
and  each  Is  assessable  where  the  land  Is 
situated.  If  this  is  true  of  an  easement  grant- 
ed In  land  held  in  private  ownership,  It 
must  be  equally  true  of  a  franchise  to  use 
public  lands  for  similar  purposes.  The  priv- 
ilege Is  essentially  the  same,  and  the  only 
reason  for  calling  one  a  franchise  while 
the  other  Is  denominated  an  easement  Is  that 
the  former  is  held  by  direct  grant  from  the 
sovereign,  while  the  other  Is  the  grant  of 
a  private  person.  The  conclusion  Is  that  the 
right  to  use  land  within  the  municipal  bound- 
aries of  the  city  of  Stockton  Is  assessable 
only  In  Stockton  for  city  puriMses,  and  In 
the  county  of  San  Joaquin  for  state  and 
county  purx)08es.    The  difficulty  and  confu- 
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slot!  which  It  Is  apprehended  (according  to 
the  dissenting  opinion  of  Justice  McPAR- 
LAND)  may  be  caused  by  our  decision  In 
these  cases  Is,  I  think,  purely  Imaginary, 
and  the  apprehension  groundless. 

There  Is,  of  course,  a  franchise — ^the  fran- 
chise to  have  perpetual  succession,  etc.,  com- 
mon to  all  corporations  for  whatever  pur- 
pose organized — which  Is  always  assessable 
where  the  corporation  has  Its  principal  place 
of  business.  This  franchise  is  a  pure  ab- 
straction, and,  like  the  right  to  collect  a 
promissory  note  or  other  chose  In  action,  It 
has  no  fixed  situs,  but  follows  the  person 
of  Its  owner,  and  is  assessable  whore  the 
owner  lives,  and  that.  In  the  ease  of  a 
California  corporation.  Is  the  place  desig- 
nated In  its  articles  of  Incorimratlon  as  its 
principal  place  of  business.  The  only  difiS- 
cnlty  to  be  apprehended  Is  In  placing  a 
valuation  upon  this,  the  strictly  corporate 
franchise.  But  that  difficulty  is  not  new, 
and  will  neither  be  enhanced  nor  diminished 
by  the  present  decision.  The  method  of  as- 
certaining the  value  of  the  corporate  fran- 
chise, sanctioned  by  this  court  In  some  of  its 
decisions,  and  nowhere  disapproved  as  far 
as  I  am  aware.  Is  to  take  the  dlfTerence 
between  the  market  value  of  its  shares  and 
the  value  of  Its  tangible  property  as  tha 
basis  of  assessment  Whatever  difficulty 
this  method  inrolves  remains,  but  remains 
without  addition  by  reason  of  anything  here 
decided.  For,  take  the  supposed  case  of  a 
corporation  having  its  principal  place  of 
business  in  San  Francisco,  and  operating 
gasworks  in  several  other  cities.  We  will 
suppose  that  the  market  value  of  its  shares 
is  $1,000,000;  that  ito  plant,  consisting  of 
furnaces,  retorts,  tanks,  pipes,  etc.,  is  now 
assessed  in  Sacramento  at  $100,000,  in 
Stockton  at  $120,000,  and  in  San  Jose  at 
$150,000.  (For  the  purposes  of  illustration 
three  places  are  as  good  as  a  dozen.)  The 
assessor  of  San  Francisco,  even  on  the  doc- 
trine of  the  dissenting  opinion,  must  deduct 
the  aggregate  of  these  sums,  $370,000,  from 
the  value  of  the  shares,  to  arrive  at  a  basis 
for  assessing  the  corporate  franchise.  If, 
hereafter,  in  consequence  of  the  decision  of 
these  cases  the  assessor  of  Sacramento 
values  the  local  franchise  at,  say  $10,000,  of 
Stockton  at  $12,000,  and  at  San  Jose  at 
$15,000,  all  the  additional  labor  Imposed  on 
the  assessor  of  San  Francisco  will  be  to 
add  $37,000  to  $870,000,  in  order  to  determine 
the  aggregate  amount  to  be  deducted  from 
the  market  value  of  the  shares.  The  labor 
will  be  inappreciable,  and  the  difficulty  nil. 

If  it  be  said  that  confusion  will  arise  out 
of  differences  of  opinion  between  the  assessor 
of  San  Francisco  and  the  assessors  of  Sacra- 
mento, San  Joaquin,  and  Santa  Clara  as  to 
the  true  value  of  the  local  franchises,  I 
freely  admit  that  such  differences  of  opinion 
are  quite  likely  to  arise,  but  this  is  a  diffi- 
culty wbicti  Inheres  In  the  matter  under  any 


view  of  the  question  to  be  decided.  If  the 
different  assessors  are  liable  to  differ  as  to 
the  value  of  a  particular  interest  In  land, 
so  are  they  liable  to  differ  as  to  the  value 
of  the  plant  of  a  gas  company.  The  differ- 
ence between  the  two  cases.  If  any.  Is  a 
difference  of  degree,  and  not  of  kind,  and 
furnishes  no  reason  for  holding  that  prop- 
erty Is  assessable  in  San  Francisco  when 
the  Constitution  requires  it  to  be  assessed  in 
San  Joaquin. 

McPARLAND,  J.  (dissenting).  1  dissent, 
and  think  that  the  Judgments  should  be 
reversed.  Assuming,  as  held  in  Bank  of 
California  v.  San  Francisco,  142  Cal.  276, 
75  Pac.  832.  64  L.  B.  A.  918,  100  Am.  St  Rep. 
185— against  my  views— that  a  franchise  is 
assessable  property,  that  the  franchises  of  a 
corporation  may  be  legally  assessed  under 
the  general  word  "franchise"  or  "franchises" 
without  any  other  description,  and  that  their 
value  may  be  ascertained  as  declared  In  that 
case,  still  a  franchise  exists  only  In  legal 
and  mental  contemplation,  has  no  local  situs, 
is  indivisible,  and,  as  said  In  Spring  Valley 
W.  W.  V.  Schottler,  62  Cal.  Ill,  is  "quite  dis- 
tinct and  separate  from  the  property  which, 
by  the  use  of  such  franchise,  the  respondent 
may  acquire."  The  whole  of  the  franchises 
Involved  In  this  case  were  granted  by  the 
state.  The  right  of  the  municipality  to  regu- 
late the  laying  of  the  pipes,  etc.,  is  a  mere 
power  of  the  municipality,  not  a  franchise 
of  the  corporation  appellant  Those  fran- 
chises granted  by  the  state  being  mere  in- 
tangible Ideal  things,  the  state  has  a  perfect 
right  to  determine  where  and  how  they 
should  be  assessed.  The  state  has  deter- 
mined that,  when  they  belong  to  a  corpora- 
tion, they  shall  be  assessed  at  its  principal 
place  of  business,  and,  in  my  opinion,  that 
clearly  means  the  place  designated  as  its 
principal  place  of  business  in  the  charter  of 
the  corporation.  Any  other  rule  leads  to  an 
interminable  division  of  the  franchises,  which 
would  not  only  cause  confusion  and  manifest 
Injustice,  but  Is  not  warranted  by  any  pro- 
vision in  the  law.  And  if  the  franchise, 
for  purposes  of  assessment.  Is  to  be  distribu- 
ted through  numerous  mimicipalltles,  I  cannot 
see  how  the  method  of  ascertaining  its 
value  declared  in  the  Bank  of  Callfoi-nia 
C!ase  can  possibly  be  applied.  Of  course, 
all  tangible  property  which  the  corporation 
may  have  In  any  county  or  city  la  assessable 
there.  It  makes  no  material  difference 
whether  a  franchise  be  considered  as  real  or 
personal  property.  I  think  that  for  purposes 
of  taxation  it  is  clearly  personal  property, 
under  section  3617  of  the  Political  Code. 
But,  whether  real  or  personal,  the  franchise 
or  "privilege  to  use  the  streets"  of  the  city 
is  admittedly  granted  by  the  state,  and  not 
by  the  city  or  county.  Now,  the  provision 
of  section  3628  is  that  franchises  "granted 
by  the  authorities  of  a  county,"  etc^must  be 
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assMsed  In  the  comity  or  city  In  which  they 
■were  granted,  but  "If  granted  by  any  other 
authority  they  must  be  assessed  in  the  coun- 
ty in  which  the  corporations  •  •  •  hold- 
ing them  have  their  principal  place  of  busi- 
ness." And,  as  the  franchises  here  Involved 
were  granted  by  "other  authority"  than  that 
of  the  city  and  county,  they  must  be  assessed 
In  the  county  where  the  principal  place  of 
business  of  the  corporation  is;  so  that  the 
question,  from  whatever  direction  we  ap- 
proach it,  always  is,  where  is  the  principal 
place  of  business?  And  this  question  la 
In  DO  way  affected  by  a  consideration  of  the 
different  places  where  the  franchise  la  be- 
ing exercised,  or  the  fact  that  it  is  not  being 
exercised  at  all. 

The  following  opinion  was  prepared  some 
time  ago,  though  not  by  myself,  and  I  adopt 
It  as  clearly  and  forcibly  expressing  my 
TiewB  on  the  questions  here  involved  : 

"These  are  actions  to  recover  for  taxes 
paid  to  the  tax  collector  of  San  Joaquin 
county  by  plaintiff  under  protest  The 
taxes  were  levied  and  assessed  against 
plaintiff  upon  its  "franchise.*  Mo  ques- 
tion Is  raised  that  a  franchise  Is  prop- 
erty, within  the  meaning  of  the  Constitution 
and  revenue  laws  of  the  state,  and  that, 
as  property,  It  is  taxable.  The  sole  question 
to,  where  shall  the  franchise  of  a  domestic 
corporation  be  assessed  under  the  laws  of 
this  state?  Section  19,  art  11,  of  the  Con- 
stitution,  prescribes  as  follows:  "'In  any 
city  where  there  are  no  public  works  owned 
and  controlled  by  the  municipality  for  sup- 
plying the  same  with  water  or  artificial 
light  any  Individual  or  any  company,  duly 
incorporated  for  such  purpose  under  and  by 
authority  of  the  laws  of  this  state,  shall, 
under  the  direction  of  the  superintendent 
of  streets,  or  other  officer  in  control  thereof, 
and  under  such  general  regulations  as  the 
municipality  may  prescribe  for  damages,  and 
indemnity  for  damages,  have  the  privilege 
of  using  the  public  streets  and  thoroughfares 
thereof,  and  of  laying  down  pipes  and  con- 
duits therein,  and  connections  therewith,  so 
far  as  may  be  necessary  for  introducing  Into 
and  supplying  such  city  and  Its  inhabitants, 
either  with  gaslight  or  other  illuminating 
light,  or  with  fresh  water  for  domestic  and 
all  other  purposes,  upon  the  condition  that  the 
municipal  government  shall  have  the  right 
to  regulate  the  charges  thereof.'  The  pur- 
pose of  this  constitutional  provision,  which 
was  not  found  In  our  earlier  Constitution, 
Is  well  known  and  appears  plainly  from  the 
constitutional  debates.  Formerly,  when  the 
granting  of  such  franchises  was  left  to  the 
municipalities.  It  was  thought  that  the  mu- 
nicipalities themselves  abused  their  powers, 
and  by  Imposing  most  onerous  conditions  and 
restrictions  upon  applicants  for  new  fran- 
chises effectively  created  monopolies  in  favor 
of  existing  companies.  To  remedy  this  the 
Constitution  deliberately  took  away   from 


these  municipalities  the  power  to  bestow 
these  franchises,  and  by  direct  grant  con- 
ferred upon  corporations  organized  for  the 
Indicated  purposes  not  only  the  franchise  to 
be,  but  the  franchise  to  do,  within  the  cor- 
porate limits  of  cities  which  did  not  own 
their  own  works.  That  this  was  a  direct 
constitutional  grant  does  not  admit  of  doubt, 
and  In  fact  has  been  expressly  declared  by 
this  court  in  People  t.  Stevens,  C2  CaL  209, 
and  In  Re  Johnston,  137  Cal.  115,  69  Pac. 
973,  In  which  last  case  It  is  said  that  the 
sole  power  which  a  municipality  now  has  in 
this  regard  is  the  power  of  general  regulation 
which  is  expressly  conferred  by  terms  in  the 
Constitution,  and  that  the  municipality  can- 
not Impose  any  additional  burdens  or  terms 
as  a  condition  to  the  exercise  of  the  franchise 
so  granted. 

"Appellant  In  this  case  is  a  corporation 
organized  under  the  laws  of  the  state  of  Cali- 
fornia for  many  purposes  speciflcally  set 
forth  In  Its  articles  of  Incorporation.  To 
manufacture,  use,  transmit,  purchase,  and 
sell  gas  for  Illuminating,  heating,  and  other 
purposes;  to  manufacture  or  otherwise  dis- 
pose of  the  residual  products  therefrom;  to 
sink  and  construct  natural  gas  wells,  and 
to  deal  In  the  products  thereof;  to  produce, 
generate,  transmit,  use,  purchase,  and  sell 
electricity;  to  purchase,  use,  and  sell  water 
and  water  rights,  and  wells,  flumes,  ditches, 
pipes,  and  conduits  In  connection  therewith ; 
to  produce,  conduct,  use,  purchase,  and  sell 
steam  and  steam  power,  and  generally  to 
engage  In  the  business  of  producing,  trans- 
mitting, and  selling  light,  heat,  and  power; 
to  purchase  and  sell  patents  and  patent 
rights  relating  to  the  purposes  above  men- 
tioned. The  place  where  the  principal  busi- 
ness of  the  corporation  Is  to  be  transacted 
is  set  forth,  as  required  by  section  290  of 
the  Civil  Code,  as  the  city  and  county  of 
San  Francisco,  state  of  California.  We  have 
thus  a  corporation  organized  for  sundry  le- 
gitimate purposes,  which  has  declared — ^as 
the  law  compels  it  to  do — ^the  place  where 
the  principal  business  of  the  corporation  Is 
to  be  transacted.  This  place  of  business  Is 
declared  to  be  the  city  and  county  of  San 
Francisco,  and  this  corporation  derives  Its 
franchise  for  the  supplying  of  artificial  light 
to  the  dty  of  Stockton,  and  to  any  or  all 
other  cities  of  the  state,  by  direct  grant  from 
the  Constitution.  Where  is  this  franchise 
to  be  assessed?  This  question  would  seem 
to  find  a  ready  answer  in  the  language  of 
section  3628  of  the  Political  Code,  which  pro- 
vides as  follows:  'The  franchise,  roadway, 
roadbed,  rails,  and  rolling  stock  of  all  rail- 
roads operated  In  more  than  one  county  In 
this  state  shall  be  assessed  by  the  state 
board  of  equalization  as  hereinafter  provided 
for.  Other  franchises,  If  granted  by  the  au- 
thorities of  a  county,  city,  or  city  and  county, 
must  be  assessed  In  the  county,  city,  or  city 
and  county  within  which  they  were  granted ; 
if  granted  by  any  other  authority  they  must 
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be  assessed  in  the  county  in  which  the  cor- 
porations, flrms,  or  persons  owning  or  hold- 
ing them  have  their  principal  place  of  busi- 
ness.' "When  the  Civil  Code  prescribes  that 
the  articles  of  incorporation  must  set  forth 
the  place  where  the  principal  business  of 
the  corporation  is  to  be  transacted,  and  when 
the  Political  Code  declares  that  the  franchise. 
If  granted  by  any  other  authority  than  that 
of  a  county,  city,  or  city  and  county,  'must 
be  assessed  in  the  county  in  which  the  cor- 
poration, firms,  or  persons  owning  or  hold- 
ing them  have  their  principal  place  of  busi- 
aess,'  there  is  the  foundation  of  an  argu- 
moit,  persuasive,  though  not,  of  course,  con- 
doslTe,  that  by  the  uses  of  this  phrase,  'the 
principal  place  of  business,'  the  Legislature 
meant  one  and  the  same  thing.  The  princi- 
pal place  of  business  of  a  corporation  means, 
of  course,  the  principal  place  for  the  trans- 
action of  the  corporation's  business,  the 
place  where  directors'  and  stockholders'  meet- 
ings are  held,  where  the  offices  of  the  ctMr- 
poration  are  situated,  for  the  purpose  of  the 
transfer  of  stock,  the  levying  of  assessments, 
the  declaration  of  dividends,  and  for  the 
performance  of  all  other  businesB  strictly 
corporate  In  its  character.  Such,  of  course, 
is  the  well-settled  meaning  of  the  phrase. 
But  respondent  contends  that  as  this 
corporation  is  actually  engaged  in  the  busi- 
ness of  supplying  the  iuhabltants  of  the  city 
of  Stockton  with  light,  and  Is  using  the 
streets  of  the  city  for  that  purpose,  and  is 
In  Stockton  collecting  its  revenues,  for  the 
purposes  of  taxation  of  Its  franchise,  this 
should  be  considered  its  principal  place  of 
business,  within  the  meaning  of  section  3628, 
Pol.  Code;  and  It  argues  further,  in  support 
of  this  view,  the  Injustice  that  results  to  a 
municipality  when  a  corporation  so  exercising 
the  privilege  of  using  its  streets  pays  to  that 
municipality  nothing  for  that  intangible,  but 
valuable,  property  called  Its  franchise.  But 
to  this  it  may  be  answered  that  the  revenue 
laws  of  the  state,  at  best,  are  imperfect, 
and  are  frequently  unjust,  inequitable,  and 
even  oppressive.  No  scheme  has  yet  been 
devised  by  man  for  an  absolutely  economical. 
Just  and  uniform  mode  of  taxation.  Pri- 
marily, the  sovereign  power  is  interested 
in  seeing  that  all  property  bears  its  Just  pro- 
portion of  taxation.  It  is  to  the  state  a 
minor  matter  whether  the  tax  itself  Is  col- 
lected by  one  or  another  of  its  agents  and 
mandatories.  We  have  seen  tliat  the  power 
to  grant  or  to  refuse  such  franchises  was,  for 
the  abuses  which  had  crept  in,  absolutely 
taken  away  from  municipal  corporations  by 
the  Constitution  Itself ;  and  it  may  well  have 
been  that  it  was  this  circumstance  which 
prompted  the  Legislature  to  make  provision, 
as  it  has  done,  for  the  assessment  of  such 
franchises  at  the  principal  place  of  business 
of  the  corporation.  If  municipalities  bad 
the  power  to  grant  such  franchises,  then,  of 
course,  the  question  would  be  a  simple  one, 
and  would  b«  solved  by  the  very  language 


of  section  3628;  but  when  the  people  saw 
fit  to  make  these  franchises  a  matter  of  con- 
stitutional grant  the  Legislature  was  at  once 
confronted  with  the  problem  of  fixing  a  locus 
for  the  assessment  of  these  franchises.  One 
Gorporation  might  be  organized — as  was  this 
— for  the  purpose  of  supplying  any  number 
of  cities  with  artificial  light  Its  franchise 
is  distinctively  one  franchise,  notwithstand- 
ing the  fact  that  its  operations  might  be  ex- 
tended to  many  mimicipallties.  An  obvious 
and  imimrtant  distinction,  and  one  never  to 
be  lost  sight  of,  exists  between  the  franchise 
Itself  and  the  exercise  of  the  franchise.  The 
franchise  is  the  privilege  granted  by  the 
Constitution  to  a  corporation,  or  to  a  private 
person,  to  do  certain  things — ^not  as  to  one, 
but  as  to  any  number  of  municipalities.  The 
franchise  may  be  exercised  In  one  or  In  many 
municipalities.  If  a  corporation  should  be 
exercising  its  franchise  In  several  municipali- 
ties, how,  under  respondent's  contention,  and 
under  the  present  qyatem  of  fixing  a  valua- 
tion upon  such  franchise,  could  It  be  as- 
sessed? Would  It  be  divisible  in  the  differ- 
ent cities?  Would  it  be  assessed  in  the  one 
where  the  larger  business  was  done,  or  where 
the  larger  profits  were  received?  If  the  com- 
pany sustained  a  loss  in  one  municipality, 
and  made  a  profit  in  another.  In  the  assess- 
ment of  the  franchise  would  It  be  worth  less 
than  nothing  in  one  municipality,  or  would 
its  loss  In  that  city  be  set  off  against  the 
valuation  in  the  city  where  it  made  a  profit? 
These,  and  many  more  like  questions,  leading 
to  inextricable  entanglement  and  confusion, 
are  eliminated  only  by  giving  the  obvious 
and  oommon-eense  meaning  to  section  8628  of 
the  Political  Code.  Assessing  the  franchise. 
not  In  the  many  dtles  or  counties  where  it 
may  be  exercised,  but  assessing  It  as  the 
Code  directs,  where  the  corporation  has  its 
principal  place  of  business,  affords  a  simple, 
plain,  and  understandable  solution  of  the 
whole  matter;  and  such,  we  think,  was  the 
clear  meaning  of  the  Legislature." 

HBNSHAW,  J.,  being  disqualified,  Jus- 
tice GOOPBR,  one  of  the  Justices  of  the  Dis- 
trict Court  of  Appeal  for  the  First  Appellate 
District,  participates  herein  pro  tempore, 
purstiant  to  section  4,  art  6,  of  the  supple- 
ment to  the  Constitution. 


148  Cal.  SH 

CITY  AND  COUNTY  OP  BAN   FRANCIB- 

CO  V.  OAKLAND  WATER  CO. 

(S.   F.   4,034,  4,044.) 

BAMB  V.  CONTRA  COSTA  WATER  00. 

(Supreme  Court  of  California.    Dec.  14,  1905.) 

1.  Taxation  — Corporations— Fbancuises  — 
Where  Assessable. 

I'nder  Pol.  Code,  {  3628,  providing  that 
franchises  (other  than  railroad  franchises) 
granted  by  the  authorities  of  a  county,  city,  etc, 
must  be  assessed  in  the  county,  city,  etc.,  within 
which  they  were  granted,  and  that,  If  granted 
by  any  other  authority,  they  must  be  aaseased 
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in  the  county  wherein  the  corporations,  firms, 
or  persons  owning  or  holding  them  have  their 
principal  place  of  bosiness,  the  assessor  of  a 
city  and  county  wherein  the  con>oration  has  its 
principal  place  of  business,  as  designated  in  its 
articles,  is  authorized  to  assess  its  corporate 
franchise  only ;  their  business  and  waterworia 
being  situated  elsewhere. 
2.  Saxb— Water  Coicfanixs. 

The  franchise  actually  exercised  by  a  cor- 
poration, under  Const,  art.  11,  I  19,  of  using 
the  streets  and  thoroughfares  of  a  city  in  lay- 
ing down  pipes  and  conduits  therein,  and  sup- 
plying such  city  and  its  inhabitants  with  water, 
and  charging  rates  therefor,  can  be  assessed 
only  where  it  is  locally  situated. 
McFarland,  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  Comity  of  Ban  Frandsco;  J.  M. 
Seawell,  Judge. 

Actions  by  tbe  dty  and  county  of  San 
Francisco  against  the  OolclaDd  Water  Com- 
pany and  against  the  Contra  Costa  Water 
Company.  Judgment  In  each  case  for  plaln- 
tUt,  and  defendants  appeal.  Judgment  In 
eadi  case  reversed. 

Rehearing  denied  January  12,  190& 

Page,  McCntcben  &  Knight  and  C.  Irving 
Wright,  for  appellants.  Frank  P.  Haynes  (S. 
O.  Denson  and  Bert  Schleainger,  of  counsel), 
for  respondent 

LORIOAN,  J.  Ttieae  appeals  from  Judg- 
ments In  favor  of  tbe  plaintiff,  accompanied 
by  bills  of  exceptions,  as  they  Involve  pre- 
cisely the  same  question,  will  be  considered 
and  disposed  of  together.  Tbe  actions  were 
brought  by  the  dty  and  county  of  San  B^an- 
dsco  to  recover  taxes  upon  franchises  assess- 
ed against  the  defendants ;  the  Contra  Costa 
Water  Company  being  assessed  for  "fran- 
chises $750,000,"  and  the  Oakland  Water 
Company  for  "franchises  $500,000."  Tbe 
prindpal  place  of  business  of  both  cor- 
porations, established  by  their  articles  of  In- 
corporation, is,  and  at  all  times  has  been, 
tbe  dty  and  county  of  San  Francisco,  and 
they  have  transacted  their  corporate  business 
and  functions  there.  The  actual  business  of 
these  corporations,  from  which  their  revenues 
are  derived.  Is  carried  on  In  the  county  of 
Alameda,  where  they  are  engaged  In  supply- 
ing water  to  tbe  city  of  Oakland  and  other 
places  in  that  county.  Their  waterworks  are 
located  there,  and  their  mains,  conduits  and 
other  means  for  distributing  water  in  said 
city  of  Oakland  are  laid  In  the  public  streets 
thereof,  and  water  rates  collected  from  per- 
sons therein  using  the  water  so  distributed. 
Neither  of  these  corporations  has  ever  owned 
any  reservoirs,  mains,  conduits,  or  other 
means  of  distributing  water  within  the  mu- 
nicipal limits  of  the  city  and  county  of  San 
Francisco,  and  they  have  never  distributed  or 
sold  any  water  there.  These  facts  appear 
from  the  findings. 

Various  questions  are  presented  for  dis- 
posal on  this  appeal,  which.  In  the  view  we 
take  of  the  matter,  do  not  need  any  discus- 
sloQ.    While  tbe  assessmenta  are  generally 


described  upon  the  assessment  roll  as  'fran- 
chises," the  assessor  of  the  city  and  county 
of  San  £>anclsco  was  authorized  to  assess 
against  these  defendants,  under  section  3628 
of  the  Political  Code,  their  corporate  fran- 
chises only;  thdr  franchises  to  be  corpora- 
tions with  all  the  iMwers  and  privileges  ex- 
ercised and  to  be  exerdsed  by  tbe  corporate 
bodies.  His  right  to  do  this  proceeded  from 
the  fact  that  the  prindpal  place  of  business 
of  eadi  of  these  corporations  was  designat- 
ed in  its  articles  of  incorporation  as  the 
dty  and  county  of  San  Frandsco. 

When  we  examine  tbe  complaint  and  find- 
ings In  each  of  these  cases,  it  is  clearly  ap- 
parent that  this  was  not  the  character  of 
franchise  that  the  assessor  assessed.  The 
franchise  which  he  did  assess  was  tbe  fran- 
chise actually  exerdsed  by  eadi  of  the  de- 
fendants, under  section  19,  art  11,  at  the 
Constitution,  of  using  the  streets  and  thor- 
ongbfares  of  tbe  dty  of  Oakland  in  Alameda 
county,  In  laying  down  pipes  and  conduits 
therein,  and  supplying  such  dty  and  its  in- 
habitants with  water,  and  charging  rates 
therefor.  We  have  this  day  dedded,  in  the 
case  of  Stodcton  Oas  &  Electric  Company  ▼. 
County  of  San  Joaquin,  83  Pae.  M,  that 
Boch  a  franchise  can  be  assessed  only  where 
it  is  locally  situated.  Under  the  authority 
of  that  case  the  assessor  of  the  city  and 
county  of  San  Frandsco  had  no  right  or 
authority  to  assess  these  defendants  on  fran- 
chises exerdsed  in  the  dty  of  Oakland.  Such 
assessments  were  void. 

The  Judgment  of  tbe  lowtr  court  In  eadi 
case  is  reversed. 

We  concur :  BBATTY,  C.  J. ;  VAN  DTKE, 
J.;  COOPER,  J.:  ANOBLLOTTI,  J.;  SHAW,  J. 

McFARIiAND,  J.  (dlssenUng).  I  dissent 
and  think  that  the  Judgments  should  be  af- 
firmed. My  views  on  the  subject  are  fully 
expressed  In  my  dissenting  opinion  in  the 
Stockton  Case,  and  under  those  views  the 
franchises  involved  in  these  cases  were  prop- 
perly  assessable  at  the  prindpal  place  of 
business  of  the  corporations,  which  is  the 
dty  and  county  of  San  Frandsco. 

HENSHAW,  J.,  being  disqualified.  Justice 
COOPER,  one  of  tbe  Justices  of  the  District 
Court  of  Appeal  for  tbe  First  Appellate  Dis- 
trict participates  herein  pro  tempore,  pur- 
suant to  section  4  of  article  Q  of  the  supple- 
ment of  the  Constitution. 


a  Cal.  App.  123 
TURNER  V.  FIDELITY  LOAN  CONCERN 
(JAMES,    Intervener). 

(Court  of  Appeal,  Second  District  California. 
Oct  81,  1905.) 

L  CoBPOBATions— Stock  Sttbscriftiors— Li- 
ABILFTT  or  Stockholdeks— Skt-Off. 

Where,  In  a  creditors'  suit  against  stock- 
holders of  a  corporation  to  recover  alleged  un- 
paid subscription^  facts  sbowing  an  Indebted* 
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neas  by  tlie  corporation  to  one  of  the  defendant 
stockholders  for  services  were  set  up  by  plea 
containing  all  the  elements  of  a  qnantom 
meruit,  the  court  should  have  found  the  value  of 
such  services  and  set  off  the  same  against  the 
stockholders'  liability. 

2.  Same— Resolutions— Enactment. 

Where  the  record  of  a  directors'  meeting 
of  a  corporation  recited  that  the  directors  were 
notified,  and  the  contrary  did  not  appear,  proof 
of  the  notice  of  the  meeting  was  not  necessary 
to  sustain  the  validity  of  a  resolution  adopted 
there. 

3.  Same— Iss-OAHCB  or  Stock— Eebol-dtion— 
Incosfobatobb'  Aqbeement— Evidence. 

Where,  in  a  creditors'  suit  against  stock- 
holders of  a  corporation  to  recover  alleged  un- 
paid subscriptions,  it  appeared  that  the  corpora- 
tors' agreement  to  subscribe  for  stock  was 
adopted  by  the  corporation,  such  agreement  was 
admissible  in  evidence  as  bearing  on  the  con- 
struction and  validity  of  resolutions  of  its 
board  of  directors  under  which  the  stock  was 
directed  to  lie  issued  to  the  subscribers. 

4.  Same— Paid-TJf  Stock. 

A  resolution  adopted  by  a  corporation's 
board  of  directors  directed  that  the  secretary 
and  president  issue  to  the  stockholders  the 
shares  of  stock  subscribed  by  them  respectively, 
and  later  another  resolution  was  passed  that, 
in  consideration  of  the  assignment  to  the  cor- 
poration of  certain  property,  240  shares  of  stock 
should  be  issued  to  R.,  239  shares  to  B.,  and 
in  consideration  of  $1  and  their  good  will  and 
services  other  shares  should  be  issued  to  certain 
others.  Held,  that  under  Const,  art.  12,  §  11, 
and  Civ.  Code,  §§  323,  359,  prohibiting  the  issu- 
ance of  certificates  not  paid  up,  the  stock  issued 
under  such  resolutions  should  be  considered  as 
imid-up  stock. 

sT  Sams— Incobporatobs'  Aobiement— Adop- 
tion   BY  COBFOBATION. 

Where  an  incorporators'  agreement  pro- 
viding for  the  issuance  of  stock  in  payment  for 
a  business  and  for  the  good  will  and  services  of 
certain  incorporators  was  adopted  by  the  cor- 
poration, it  became  binding  on  it. 

6.  Same— AuTHOBiTY  of  Directors. 

A  resolution  of  directors  of  a  corporation 
providing  for  the  issuance  of  stock  cannot  be 
attacked  because  of  the  interest  of  the  directors 
voting;  therefor,  where  they  were  the  sole  bene- 
ficiaries. 

7.  Same— Consideration  op  Stock— Pbopeb- 
TT— Fraud — Pbeshmptions. 

The  issuance  of  corporate  stock  in  con- 
sideration of  property  or  services  will  be  pre- 
sumed to  have  been  free  from  fraud,  unless  the 
contrary  clearly  appears. 

8.  Same— Cbeditobs'  Suit— Vabiance. 

A  creditors'  suit  against  a  stockholder  of 
a  corporation,  based  on  an  alleged  unpaid  sub- 
scription, is  not  supported  by  findings  and  evi- 
dence showing  that  the  subscription  contract 
was  executed. 

9.  Same— Cbeditobs'    Right  to   Sue— Stat- 
utes. 

Civ.  Code,  8  322,  provides  that  each  stock- 
bolder  of  a  corporation  is  individually  and  per- 
sonally liable  for  such  proportion  of  its  debts 
and  liabilities  as  the  amount  of  stock  or  shares 
owned  by  him  bears  to  the  whole  of  the  sub- 
scribed capital  stock  or  shares  of  the  corpora- 
tion, and  for  a  like  proportion  only  of  each  debt 
or  claim  against  the  corporation,  and  that  any 
creditor  may  institute  joint  or  several  actions 
against  any  of  its  stockholders  for  the  propor- 
tion of  his  claim  payable  by  each,  in  which  the 
court  must  ascertain  the  proportion  of  the  debt 
for  which  each  defendant  is  liable  and  render 
a  several  judgment,  etc. ;  section  331  provides 
for  the  levy  of  assessments  of  subscribed  capital 
atock;  fwction  332  declares  that  no  assessment 


shall  exceed  10  per  cent,  of  the  capital  stock,  ex- 
cept an  assessment  for  the  full  amount  unpaid  or 
such  percentage  as  may  be  necessary  to  satisfy 
creditors;  and  section  349  authorizes  the  board 
of  directors  to  proceed  by  action  to  recover  the 
amount  of  the  assessment.  Held,  that  creditors 
of  a  corporation  could  not  maintain  an  action 
directly  against  stockholders  on  a  sabscription 
contract,  but  could  only  enforce  such  liability 
through  an  assessment  levied  by  the  corpora- 
tion or  the  court  in  a  suit  to  which  the  stock- 
holders are  parties. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Waldo  M.  York,  Judge. 

Action  by  Stephen  L.  Turner  against  Fidel- 
ity Loan  Concern  and  others.  W.  S.  James 
intervened.  From  a  Judgment  against  defend- 
ants H.  M.  Lord  and  O.  P.  Widaman,  and 
from  an  order  denying  their  motion  for  a  new 
trial,  they  appeal.    Reversed. 

8.  J.  Parsons,  for  appellants.  Walter  Bord- 
well,  for  respondents.  Lawler  &  Allen,  for 
defendant  Rowan.  Camp  &  Llssner,  for  in- 
terrener. 

SMITH,  3.  Appeal  from  a  Judgment  against 
the  defendants  Lord  and  Widaman,  and  from 
an  order  denying  their  motion  for  a  new  trial. 
The  plaintiff  and  intervener  are  creditors  of 
the  defendant  corporation,  on  Judgments  of 
date  June  4,  1901,  or  later,  and  the  suit  was 
brought  to  subject  to  the  payment  of  plain- 
tiff's claim  the  alleged  subscription  liability  of 
the  appellant  defendants.  The  causes  of 
action  on  which  the  Judgments  were  rendered 
arose  in  the  year  1901;  but  with  regard  to 
plaintitTs  cause  of  action,  it  appears  from  evi- 
dence introduced  by  him  that  part  thereof  was 
in  renewal  of  a  note  of  the  corporation  to  him, 
of  date  October  4,  1900,  for  the  sum  of  $500, 
given  in  lieu  of  a  personal  note  of  O'Bryan, 
who  was  president  of  the  corporation.  The 
certificate  of  incorporation  was  filed  August 
18, 1900.  The  capital  stock  of  the  corporation 
consists  of  500  shares  of  the  par  value  of  $100 
each ;  of  which  the  defendant  Widaman  and 
Bingham,  the  assignor  of  the  defendant  Lord, 
are  named  as  having  subscribed  for  10  shares 
each.  One  Rowan,  who  Is  named  as  a  sub- 
scriber for  one  share,  was  originally  a  defend- 
ant in  the  case;  but  the  suit  as  to  him  has 
been  dismissed.  The  other  subscribers  named 
are  Raymund  and  O'Bryan — the  former  for 
240  shares,  the  latter  for  239  shares.  These 
subscriptions  together  make  up  the  full 
amount  of  the  capital  bUmA,  and  the  subscrib- 
ers are  named  in  the  certificate  as  directors 
of  the  corporation.  The  certificates  of  stock 
to  Bingham  and  Widaman  are  dated  in  Au- 
gust, 1900,  and  were  Issued  to  them  In  the 
month  of  November  of  that  year,  under  two 
resolutions  of  the  board  of  directors,  of  date 
August  25,  and  September  4,  1900 ;  which  are 
as  follows:  "On  motion,  duly  seconded.  It  was 
resolved  that  the  secretary  and  president  be 
and  they  are  hereby  authorized  to  issue  to  the 
stockholders  of  this  corporation  the  certain 
shares  of  stodc  subscribed  by  the  respective 
incorporators,  namely,  to  R.  O.  O'Bryan  a 
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certificate  calling  for  239  shares,  to  H.  A. 
Bingham  a  certificate  calling  for  10  shares,  to 
Bobert  A.  Bowan  a  certificate  calling  for  1 
share,  to  W.  B.  Baymund  a  certificate  calling 
for  240  shares,  and  to  O.  P.  Widaman  a  cer- 
tificate calling  for  10  shares.  And  upon  the 
motion  of  O.  P.  Widaman  It  was  resolved  that 
in  consideration  of  the  assignment,  sale  and 
delivery  to  this  corporation  of  all  the  fixtures, 
safe,  property  and  effects  now  used  in  the 
ofilce  of  this  company,  that  there  shall  be 
Issued  to  W.  B.  Raymund  240  shares  of  the 
capital  stock  of  this  corporation,  and  to  B.  C. 
O'Bryan  239  shares,  and  in  consideration  of 
the  payment  to  this  company  by  O.  P.  Wida- 
man, Robert  A.  Bowan  and  H.  A.  Bingham  of 
the  sum  of  $1.00  (one  dollar)  each,  and  the 
further  consideration  of  their  good  will,  in- 
terest and  services  in  and  about  the  manage- 
ment, formation  and  directorship  of  said  cor- 
poration, that  there  shall  be  issued  to  the 
said  O.  P.  Widaman  10  shares  of  the  capi- 
tal stock  of  this  corporation,  to  Bobert  A. 
Bowan  1  share  of  the  capital  stock  of  this 
corporation,  and  to  H.  A.  Bingham  10  shares 
of  the  capital  stock  of  this  corporation,  and 
the  president  and  secretary,  respectively,  are 
hereby  authorized  and  directed  to  issue  such 
capital  stock  as  aforesaid  under  the  name 
and  seal  of  this  corporation." 

The  complaint  alleges:  That  Widaman  and 
Bowan  "were  subscribers  to  the  capital  stock 
of  said  defendant  corporation  at  the  time  of 
ita  organization";  tliat  they  have  not  "paid 
the  full  amount  of  their  subscription  •  •  * 
or  any  portion  thereof";  and  "that  each  of 
said  defendants  is  Indebted  to  said  defendant 
corporation  on  account  of  his  subscription," 
Widaman  in  the  sum  of  $1,000,  Rowan  in  the 
sum  of  $100;  that  since  the  organization  of 
the  corporation  the  defendant  Lord  "has  be- 
come and  is  now  the  owner  of  10  shares  of 
stock"  therein ;  that  "there  is  due,  owing  and 
unpaid  on  account  of  said  10  shares  of  stock 
to  the  said  corporalon  the  sum  of  $1,000,  no 
part  of  which  has  ever  been  paid  by  the  de- 
foidant  Lord,  or  by  his  predecessors  in  Inter- 
est of  the  said  10  shares  of  stock."  The 
prayer  of  the  complaint  is,  In  effect,  that  the 
court  ascertain  the  amount  of  Indebtedness 
from  each  of  the  defendants  Lord,  Widaman, 
and  Rowan  to  the  corporation  on  account  of 
their  subscription,  and  that  plaintiff  have 
judgment  against  each  of  them  for  the  amotmt 
due  to  the  plaintiff  on  his  Judgment  against 
the  defendant  corporation,  not  to  exceed  the 
amount  due  from  each  of  said  defendants  to 
the  defendant  corporation.  The  allegations 
and  prayer  of  the  complaint  in  Intervention 
are  substantially  similar,  except  that  It  is  al- 
leged in  the  latter  that  the  defendants  are  the 
only  stockholders  liable  for  unpaid  subscrip- 
tions ;  but  this  allegation  is  negatived  by  the 
findings.  There  was  a  demurrer  to  the  com- 
plaint, which  was  overruled. 

The  answers  of  the  defendants  deny  the 
alleged  Indebtedness,  and  plead  specially,  In 
effect,  that  the  stock  was  Issued  as  paid-up 


stock,  to  the  defendant  Widaman  and  to 
Bingham,  the  predecessor  of  the  defendant 
Lord,  In  consideration  of  services  rendered 
and  to  be  rendered.  But  on  the  answers  of 
the  two  defendants — as  on  the  allegations 
of  the  complaint,  and  on  the  evidence  and 
facts  found — their  cases  differ  in  detail. 
As  to  the  defendant  Widaman,  the  cause  of 
action  is  on  his  alleged  subscription  to  the 
capital  stock,  as  evidenced  by  the  certificate 
of  incorporation ;  and  in  his  answer,  besides 
denying  "that  he  ever  subscribed  and  agreed 
to  pay  any  sum  whatever  for  10  shares 
•  •  *  of  the  capital  stock  of  the"  corpora- 
tion, he  alleges  in  effect:  That  there  was 
an  agreement  between  the  incorporators  of 
the  company,  that  there  should  be  issued 
to  him  for  certain  legal  services  to  be  render- 
ed by  him  the  10  shares  of  stock  for  which 
in  the  certificate  he  is  named  as  subscriber; 
that  this  agreement  was  confirmed  and  adopt- 
ed by  the  company ;  that  the  services  were 
rendered  and  the  stock  issued  to  him  accord- 
ingly; and  that  the  services  rendered  were 
In  excess  of  the  nominal  or  par  value  of  the 
stock.  As  to  the  defendant  Lord,  the  cause 
of  action  is  based  on  his  acceptance  of  the 
stoc^  as  assignee  of  Bingham;  and  in  his 
answer,  besides  denials,  it  is  alleged  that 
the  stock  was  fully  paid  for  by  Bingham, 
and  was  Issued  to  him  as  paid-up  stock — 
which  Is  in  effect  equivalent  to  the  defense 
more  specifically  pleaded  by  Widaman ;  and 
it  is  further  alleged  that  he  was  induced  to 
take  the  stock  by  representations  made  to 
Him  by  the  corporation,  through  its  proper 
officers,  that  It  had  been  fully  paid  for,  as  to 
which  allegation,  it  may  be  observed  that  it 
appears  from  his  testimony  that  be  was  in- 
vited by  O'Bryan,  the  president  of  the  cor- 
poration, "to  take  the  Bingham  stock  and  act 
as  director,"  and  that,  accepting  the  proposi- 
tion, he  took  the  8to<^  supposing  it  to  be 
paid  for. 

On  the  Issues  made  by  Widaman,  the  find- 
ings are,  in  effect,  that  he  has  paid  no  part  of 
the  sum  for  which  he  subscribed  to  the  capi- 
tal stock  of  the  company,  and  there  Is  due 
on  account  of  his  said  subscription  the  sum 
of  $1,000;  that  a  certificate  of  10  shares  of 
stock  was  issued  to  him  "on  account  of  said 
subscription."  As  to  other  matters  pleaded 
by  this  defendant  it  is  found:  "(10)  •  •  • 
That  the  defendant  Widaman  did  do  xcorh 
as  an  attorney  at  law  for  the  defendant  cor- 
poration  for  which  the  president  and  secre- 
tary of  said  corporation  issued  to  said  de- 
fendant Widaman  his  certificate  for  said 
shares  of  its  capital  stock;  that  said  defend- 
ant Widaman  did  perform  work  and  labor  or 
render  services  to  said  corporation  in  excess 
of  the  value  of  said  10  shares  of  stock;  that 
no  contract  between  the  defendant  Widaman 
and  the  promoters  of  said  defendant  corpora- 
tion, whereby  said  promoters  were  to  pay  the 
said  defendant  Widaman  for  services  render- 
ed or  to  be  rendered  by  him  In  the  organiza- 
tion of  said  corporation,  was  ever  recognized 
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by  resolution  of  the  board  of  directors  of 
said  corporation,  or  otherwise;  that  no  such 
resolution  was  ever  passed  after  the  or- 
ganization of  said  corporation;  that  said  10 
shares  of  stock  Issued  by  said  defendant  cor- 
poration to  the  defendant  Wldaman  were 
never  by  any  authority  of  said  corporation 
So  Issued  to  him  as  fully  paid  stock  In  con- 
sideration of  the  services  rendered  by  said 
defendant  Wldaman  to  the  promoters  of 
said  corporation;  that  the  said  defendant 
Wldaman  bad  not  fnlly  paid  for  said  10 
shares  of  stock  Issued  to  him  by  said  corpora- 
tion at  the  time  of  the  delivery  thereof  or 
at  any  other  time ;  that  there  was  due  from 
the  defendant  Wldaman  at  the  time  of  the 
Issuance  of  said  stock  to  blm  the  sum  of 
$1,000  to  said  defendant  corporation."  There 
is  no  finding  as  to  the  allegation  of  the  an- 
swer of  this  defendant  that  the  value  of  the 
services  rendered  by  him  was  in  excess  of  the 
par  value  of  the  stock,  though  there  was  evi- 
dence that  the  services  were  worth  more 
than  twice  the  par  value.  As  to  the  defend- 
ant Lord,  It  Is  found  that  the  stock  held  by 
him  was  not  paid  for,  in  whole  or  In  part 
Upon  these  findings  judgment  was  entered 
In  favor  of  the  plaintlfF  and  the  Intervener 
against  each  of  the  defendants  for  the  sum 
of  $1,000,  the  par  value  of  the  stock. 

The  following  are  the  points  urged  by 
the  appellant  for  reversal:  First.  The 
court  erred  in  refusing  to  allow  the  defend- 
ants to  show  the  contract  between  the  cor- 
porators as  to  how  the  stock  was  to  be  Issued, 
and  for  what  consideration.  Second.  It  was 
also  error  to  exclude  the  question  to  Ray- 
mond :  "What  was  the  market  value  of  that 
stock  at  the  time  it  was  transferred  to  Mr. 
Wldaman?"  Third.  The  evidence  was  insuffi- 
cient to  support  the  findings  In  various  par- 
ticulars. But  the  only  specifications  that 
need  be  considered  are  those  referring  to  the 
alleged  Indebtedness  of  the  defendants,  and 
the  nonpayment  thereof,  and  to  the  parts  of 
finding  10  nnltalidzed.  Fourth,  (a)  The  res- 
olution of  September  4,  1900,  was  valid  and 
^ectual  to  authorize  the  issuance  of  the 
stock  to  the  stockholders  for  the  considera- 
tion agreed  upon;  (b)  It  was  duly  passed: 
(c)  nor  can  It  be  attacked  on  account  of  the 
Interest  of  the  directors,  except  by  tiie  cor- 
poration or  a  stockholder,  (d)  The  evidence 
offered  and  excluded  was  admissible  to  ex- 
plain it  Fifth.  In  the  case  of  the  defendant 
Wldaman  there  Is  a  material  variance  be- 
tween the  case  alleged  and  found  and  the 
proofs. 

The  points  principally  discussed  by  the  re- 
spondent's counsel  relate  to  the  due  passage, 
the  construction,  and  the  validity  of  the  reso- 
lution of  September  4,  1900.  It  is  claimed 
also,  that  these  are  the  only  questions  In- 
volved; but  this  proposition  Is,  we  think, 
clearly  untenable  for  several  reasons.  First 
Wldaman  testifies  that  the  corporation  was 
indebted  to  him,  at  the  time  of  the  trial,  for 
money  loaned ;  and  this  seems  to  be  confirmed 
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by  the  ledger  of  the  company,  put  In  evidence 
by  the  plaintifT,  which,  as  we  understand  it, 
shows  two  credits  of  $250  each,  of  dates  Feb- 
ruary 21,  and  28,  1901 ;  as  to  one  of  which, 
at  least,  we  can  find  no  debit  Besides,  It 
Is  found  by  the  court  that  the  value  of  the 
services  rendered  by  Wldaman  was  In  excess 
of  the  value  of  the  stock  received  by  him; 
and  from  the  only  evidence  In  the  case  on  the 
point  It  appears  that  his  services  "were 
worth  twice  the  face  value  of  the  stock."  It 
Is,  Indeed,  claimed  by  the  respondents  that 
no  "offset"  or  "quantum  meruit"  Is  pleaded  by 
this  defendant  But  as  to  the  first  Item,  the 
evidence  of  Wldaman  was  admitted  without 
objection,  and  the  amount  of  the  indebtedness 
was  brought  to  the  attention  of  the  court  by 
the  plaintiff,  himself;  and  we  are  not  pre- 
pared to  say  that  In  an  equitable  proceeding 
of  this  character,  It  was  not  the  duty  of  the 
court  to  render  equity  In  this  particular  to 
the  defendant  Code  Civ.  Proc.  f  440.  But 
however  this  may  be,  the  facts  showing  the 
indebtedness  of  the  corporation  to  Wldaman 
for  his  services  are  pleaded;  and  we  are  of 
the  opinion  of  the  appellants'  counsel  that 
(if  the  theory  of  the  court  be  assumed)  the 
actual  plea  "Includes  all  the  elements  of  a 
plea  of  the  quantum  meruit  and  more."  We 
are  of  the  opinion,  therefore,  that,  on  this  ac- 
count as  well  as  on  account  of  the  bearing 
of  the  fact  on  the  other  issues,  the  court 
should  have  found  the  value  of  the  services 
of  Wldaman,  and  given  the  fact  due  effect 
But  we  are  of  opinion,  also,  that  the  ob- 
jections of  the  respondent  to  the  due  enact- 
ment of  the  resolution  of  September  4,  1900, 
as  well  as  of  the  previous  resolution  of  Au- 
gust 25th,  are  untenable.  On  this  point  It  is 
unnecessary  to  dwell  on  the  fact  that  the  res- 
olution was  ratified  by  Rowan  and  Bingham 
(who,  with  the  others,  were  the  only  stock- 
holders) by  their  acceptance  of  the  stock; 
nor  need  we  enter  at  length  upon  the  ques- 
tion as  to  proof  of  notice  of  the  meeting  of 
the  former  date.  The  record  of  the  meeting 
recites  that  the  directors  were  notified,  and 
it  is  sufficient  that  the  contrary  does  not  ap- 
pear. Granger  v.  Original  Empire  M.  &  M. 
Co.,  59  Cal.  079 ;  Stockton  C.  H.  &  A.  Works 
V.  Houser,  109  CaL  9-11,  41  Pac.  809.  It  is 
also  to  be  observed  that,  were  the  point  well 
taken,  the  result  would  seem  to  follow  that 
the  certificates  were  Issued  without  authority 
and  were  void ;  and  consequently  the  grounds 
for  plaintiff's  action,  at  least  as  against  Lord, 
would  seem  to  be  lacking.  We  have  to  con- 
sider, therefore,  only  the  questions  of  the 
construction  and  of  the  validity  of  the  reso- 
lutions of  the  board;  and  on  both  these 
questions  we  think  the  evidence  as  to  the 
agreement  of  the  Incorporators  should  have 
been  admitted.  For  not  only  would  the  ex- 
eluded  evidence  have  an  Important  bearing 
upon  the  question  of  construction,  but  It  Is 
clear  from  the  evidence  (whatever  con- 
struction we  may  put  upon  the  resolutions) 
that  the  agreement  between  the  corporators 
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(whatever  It  may  bare  been)  was  adopted  by 
tbe  corporation;  and,  indeed,  otherwise  the 
plaintiff's  suit  against  Wldaman  would  be 
without  foundation  to  rest  on. 

As  to  the  construction  of  the  resolution, 
reading  It  In  connection  with  the  previous 
resolution  of  August  25th,  and  the  evldoE(« 
introduced  and  offered,  we  think  there  can 
be  no  doubt  it  must  be  construed  as  claimed 
by  the  appellants,  and  that  the  stock  was  is- 
sued as  paid-up  stock;  and.  It  may  be  add- 
ed, this  construction  Is  confirmed  by  the  con- 
sideration that  otherwise  the  Issue  of  the 
certificates  would  have  been  Illegal  (Const 
art.  12,  S  11;  Civ.  CJode,  §g  323,  359;  Keller- 
man  y.  Maier,  116  Cal.  424,  48  Pac.  377; 
Ewing  T.  O.  Mining  Co.,  66  Cal.  652),  which 
.  is  not  to  be  presumed. 

As  to  the  validity  of  the  transaction,  the 
question  is  to  be  considered  from  two  points 
of  view,  namely,  with  regard  to  the  corpo- 
ration, and  with  regard  to  subsequent  credit- 
ors. As  to  the  corporation  no  serious  ques- 
tion can  arise.  By  the  adoption  of  tbe  in- 
corporators' agreement,  that  agreement  be- 
came the  agreement  of  the  corporation.  San 
Joaquin  L.  &  W.  Co.  v.  Beecher,  101  Cal. 
70,  35  Pac.  349;  Scadden  Flat  €k>.  t.  Scadden, 
121  Cal.  33,  53  Pac.  440,  and  cases  cited  in- 
fra. Nor  can  any  objection  be  urged  to  the 
resolution  on  the  score  of  the  Interest  of 
the  directors.  For  here  the  directors,  though 
trustees,  were  the  sole  beneficiaries,  and  in 
this  double  capacity  were  fully  empowered 
to  act  Chater  v.  S.  F.  Refining  Co.,  19  Cal. 
246;  Shorb  v.  Beandry,  56  Cal.  450;  Cornell 
V.  Corbln,  64  Cal.  200,  30  Pac.  629;  Kohl 
V.  lillienthal,  81  Cal.  307,  20  Pac.  401.  22  Pac. 
689,  6  L.  R.  A.  520;  Behlow  v.  Fischer,  102 
Cal.  214,  215,  36  Pac.  509;  Kellerman  y. 
Maier,  116  Cal.  416,  48  Paa  377;  Hunt  v. 
Davis,  135  Cal.  34,  66  Pac.  957;  Civ.  Code, 
S$  323,  324.  As  to  the  creditors  of  the  cor- 
poration, the  principles  by  which  their  rights 
are  to  be  determined  are  sufficiently  simple, 
though,  it  must  be  confessed,  they  are  some- 
what obscured  by  the  immense  multiplicity 
and  varying  character  of  the  authorities. 
The  relation  of  the  judgment  debtor  to  the 
creditors  of  a  corporation  Is  simply  a  par- 
ticular case  of  the  general  case  of  a  credit- 
or seeking  to  collect  his  debt  from  the  debt- 
or of  his  debtor  by  attachment  or  other  pro- 
ceeding authorized  by  law.  In  no  case  is 
there  any  privity  between  the  creditor  and  the 
debtor's  debtor  (Matteson,  etc.,  Mfg.  Co.  v. 
Conley,  144  Cal.  483,  77  Pac.  1042);  but  what- 
ever rights  the  former  may  have  come  to  him 
through  the  intermediate  debtor,  and  the 
general  principle  Is  that  they  cannot  be  oth- 
er or  greater  than  his.  In  this  the  case  dif- 
fers from  that  of  the  statutory  liability  of 
the  stockholder,  where  the  direct  relation 
of  debtor  and  creditor  Is  established  between 
the  stockholder  and  the  creditor  by  the  stat- 
ute. Civ.  Code,  §  322.  There  are  excep- 
tions, or  apparent  exceptions,  to  the  general 


rule  in  cases  of  fraud,  actual  or  constructive, 
as  to  creditors,  and  there  are  cases  where 
tite  stockholder  may  be  estopped  from  show- 
ing the  real  nature  of  the  contract  or  agree- 
ment between  him  and  the  corporation;  and, 
it  may  be  admitted,  the  latter  principle  and 
that  of  constructive  fraud  have  been  extend- 
ed in  their  application  with  extreme  liberali- 
ty In  favor  of  creditors,  and,  perhaps,  with 
some  disregard  of  the  rights  of  Innocent  In- 
dividuals. Hence,  it  may  be  said  of  "un- 
paid subscriptions  to  stock"  that  "these  may 
sometimes  be  collected  by  creditors  when  the 
corporation  Itself  has  released  them,  or  In 
some  way  deprived  Itself  of  that  right" 
Vermont  C^.  v.  Declez  Ca,  135  Cal.  583,  67 
Pac.  1057,  56  li.  R.  A.  728,  87  Am.  St.  Rep.  143. 
But  we  see  nothing  In  the  agreement  between 
the  corporation  and  tbe  defendants  here  to 
take  the  case  from  the  application  of  the 
general  rule,  or  to  give  to  tbe  creditors  of  tbe 
corporation  any  greater  rights  than  the  cor- 
poration Itself  had.  Here,  from  the  circum- 
stances of  the  case,  it  may  be  Inferred  that 
tbe  principal  parties  to  tbe  transaction  were 
Raymund  and  O'Bryan,  and  the  relation  of 
the  others  to  them  merely  that  of  employes. 
Nor  do  we  see  anything  in  the  nature  of 
fraud  in  tbe  terms  of  their  employment 
As  to  Wldaman,  especially,  it  afBrmatlTely 
appears  that  the  consideration  rendered  by 
him  was  In  excess  of  the  value  of  his  stock, 
and,  upon  tbe  evidence,  that  It  was  even  in 
excess  of  Its  par  value.  To  such  a  transac- 
tion no  possible  objection  can  be  made.  As 
to  Bingham,  if  this  cannot  be  said,  at  least 
the  contrary  does  not  appear,  and  until  tbe 
contrary  is  shown  tbe  presumption  Is  that 
the  transaction  was  fair.  Code  Civ.  Proc 
i  1963,  subds.  1,  19,  20,  33,  39.  Here  also  the 
general  presumption  was  confirmed  by  the 
consideration  that  otherwise  tbe  Issue  of  tbe 
certificate  would  have  been  in  contravention 
of  constitutional  and  statutory  provisions 
(authorities,  supra),  and,  in  tbe  absence  of 
circumstances  tending  to  Inform  him  better, 
bis  assignee  might  justly  rely  on  this  pre- 
sumption. The  case,  therefore — ^as  to  both 
defendants — comes  within  the  application  of 
what  Is  said  In  Kellerman  v.  Maier,  116  Cal. 
422,  423,  48  Pac.  877,  which  Is  to  the  effect 
that  It  is  legitimate  for  the  corporation  to 
dispose  of  its  stock  for  full  value  received 
in  land  or  property,  or,  as  in  this  case.  In 
services.  Nor  is  there  anything  in  the  de- 
cision In  Vermont  Co.  v.  Declez  Co.,  supra, 
affecting  this  position.  AH  that  is  there 
held  is  that  the  Issue  of  stock  for  part  of  its 
nominal  value,  or,  in  other  words,  the  sale 
of  stock  at  less  than  par.  Is  not  permissible. 
But,  assuming  this  to  be  the  law,  the  case 
considered  in  Kellerman  v.  Maier  in  the  pas- 
sage quoted,  and  the  present  case,  come  with- 
in the  distinction  expressed  on  page  586  of 
135  Cal.,  page  10.-.9  of  67  Pac.  (56  h.  R.  A. 
728,  87  Am.  St  Rep.  143),  where  It  Is  said: 
"Had  tbe  case  been  tbe  usual  one  where  a 
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road  Is  constructed  for  a  fixed  sum  ot  money 
and  a  deHutte  amount  of  stock,  It  might, 
perhaps,  have  been  held  that  the  stock  was 
fnlly  paid;  but  the  stock  was  given  for  a 
definite  sum  of  money,  and  It  was  contended 
that  It  was  the  usual  case  of  selling  stock 
below  par,  and  that  no  contract  with  the 
corporation  could  release  the  stockholder 
from  his  liability  to  creditors."  The  deci- 
sion, therefore,  does  not  affect  the  case  of 
Wldaman;  nor,  In  the  case  of  Bingham,  does 
it  appear  "that  the  transaction  was  not 
fair,  and  that  a  reasonable  equivalent  was 
not  given  for  the  stock";  nor  Is  there  any- 
thing here  to  show  or  to  lead  us  to  suspect 
that  there  was  a  mere  ''simulated  payment 
of  such  subscription,"  or  that  there  was  "any 
device  short  of  an  actual  payment  In  good 
faith." 

This  disposes  of  the  various  points  made 
by  the  appellants'  counsel,  except  the  last 
point  of  the  appellant  Wldaman,  which  is 
that  there  Is  a  material  variance  between  the 
case  alleged  and  found,  and  the  proofs.  This 
I)Olnt — though  perhaps  by  itself  Insufficient 
for  reversal — Is  well  taken.  The  action 
against  Wldaman  Is  based  upon  the  subscrip- 
tion, and  from  the  findings  and  the  evidence 
It  appears  that  the  contract  of  subscription 
(whatever  may  have  been  Its  terms)  was  ex- 
ecuted. The  Judgment,  therefore  (If  It  could 
be  otherwise  supported),  would  have  to  rest 
simply,  as  In  the  case  of  Lord,  upon  the  con- 
tract Implied  (as  held  In  Vermont  Co.  v. 
Declez  Cto.)  to  pay  the  full  par  value  of  the 
stock. 

For  these  reasons,  the  judgment  and  orda: 
appealed  from  must  be  reversed.  But  there 
are  other  questions  Involved,  antecedent  to 
those  discussed  by  the  counsel,  which  must 
be  determined  with  a  view  to  the  further 
proceedings  In  the  case.  These  are:  (1)  Can 
an  action  be  maintained  by  a  creditor  of  a 
corporation  upon  a  stockholder's  liability 
otherwise  than  through  the  medium  of  an 
assessment  by  the  corporation,  or  by  the 
court  Itself  In  the  suit?  (2)  Assuming  this 
question  to  be  answered  in  the  negative,  will 
It  be  necessary  In  a  creditors'  bill  against  a 
corporation  to  make  the  stockholders  parties? 
(3)  Or,  assuming  the  first  question  to  be  an- 
swered in  the  affirmative,  can  a  suit  be  main- 
tained by  a  creditor  against  a  stockholder  on 
bis  subscription  liability  without  making  ail 
the  stockholders  parties,  or  excusing  the  ab- 
sence of  missing  stockholders? 

The  first  and  second  of  these  questions  will 
be  considered  together:  Under  the  Consti- 
tution and  statutes  of  this  state,  it  is  settled 
that  there  are  two  methods  of  proceeding 
by  creditors  ot  a  corporation  to  collect  their 
debts,  to  wit:  (1)  "Bach  stockholder  may  be 
compelled  to  pay  to  the  corporation  assess- 
ments to  the  full  amount  of  bis  subscription 
to  the  capital  stock  of  the  corporation  for  the 
payment  of  creditors;"  and  (2)  he  will  "be 
individually  liable  to  each  creditor  for  snclt 


proportion  of  his  claim  as  the  amount  of 
rtock  held  by  such  stockholder  bears  to  the 
whole  of  the  capital  stock."  Sacramento 
Bank  v.  Pacific  Bank,  124  Cal.  150.  56  Pac. 
787,  45  L.  K.  A.  863,  71  Am.  St  Rep.  36; 
Kimball  y.  RIchardson-KImball  Co.,  Ill  Cal. 
395,  43  Pac.  1111.  With  regard  to  the  latter 
remedy,  It  Is  expressly  provided  by  section 
322  of  the  Civil  Code  that  the  action  can  be 
maintained  by  a  creditor  against  a  stock- 
holder for  his  proportion  of  the  debt  "only." 
This  seems  clearly  to  Imply  that  no  action 
can  be  maintained  by  a  creditor  against  a 
stockholder  on  his  subscription  liability 
directly;  and  hence,  the  right  of  a  creditor 
to  maintain  an  action  of  the  kind  now 
before  us  wonld  seem  to  be  denied  by  the 
express  provision  of  the  statute  cited.  This 
conclusion,  we  think,  would  be  right,  and  the 
first  question  might  very  well  be  thus  dispos- 
ed of;  but  there  are  grounds  upon  which  it 
may  be  rested  independent  of  the  statute. 

As  to  the  equitable  remedy,  until  recent 
times  the  principles  governiug  it  and  the 
mode  of  procedure  were  equally  well  defined: 
A  suit  may  be  maintained  by  the  creditor 
of  a  corporation  on  behalf  of  himself  and 
other  creditors  against  the  corporation  to 
subject  Its  assets  to  the  creditors'  lien.  Wood 
V.  Dumner,  3  Mason,  308,  Fed.  Cas.  No.  17,944 ; 
2  Story's  Eq.  Jur.  §  1252.  Among  these  assets 
the  unpaid  subscriptions  of  stockholders  are 
to  be  regarded  as  part,  and  with  reference  to 
these  the  court  will  either  compel  the  corpora- 
tion to  assess  the  stock  in  the  amount  neces- 
sary for  the  payment  of  its  liabilities,  or  it 
will  Itself  make  the  assessment;  and  in  this 
IHTOceeding  —  unless  a  personal  Judgment 
against  a  stockholder  be  sought — it  will  be  un- 
necessary to  make  all  the  stockholders  parties, 
the  assessment,  whether  by  the  corporation  or 
by  the  court,  being  conclusive  upon  them.  Sal- 
mon V.  The  Hamborougb  Co.,  1  (Tasea  in 
Chancery,  204,  cited,  Thompson  on  Liability 
of  Stockholders,  i  16 ;  Glenn  t.  Saxton,  68  Cal. 
353,  9  Pac.  420;  Glenn  v.  Williams,  60  Md. 
93.  Stockholders,  however,  under  the  ordi- 
nary rules  of  equity  procedure,. may  be  made 
parties,  and  as  to  those  who  have  been  served, 
or  who  appear,  several  Judgments  may  be 
entered  against  them  for  tbe  amounts  for 
which  they  are  assessed.  Code  Civ.  Proc.  §S 
879,  382,  387,  389;  Story's  Bq.  Jur.  H  64k,  65; 
Harmon  v.  Page,  62  Cal.  44a  The  leading 
case  on  this  subject  was  decided  in  the  reign 
of  Charles  II,  and  it  seems  to  be  agreed  that 
the  doctrine  has  never  been  extended  in  Eng- 
land beyond  the  rule  as  above  stated.  Nor, 
until  recent  times,  has  it  been  extended  in  this 
country.  Tbete  are.  Indeed,  some  cases  in 
which  It  has  been  held  that  a  suit  may  be 
maintained  by  a  single  creditor  directly 
against  one  or  several  stockholders;  but 
this  is  confessedly  an  innovation  in  equity 
practice,  and  seems  to  have  grown  out  of  a 
misapprehension  of  the  resources  of  the  exist- 
ing practice,  rather  than  from  any  necessity 
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for  the  Innoration.  For  the  ordinary  pro- 
ceeding furnishes  the  most  ample  remedy  to 
creditors  that  can  be  Justly  demanded;  and 
at  the  same  time — unlike  the  new  practice — Is 
free  from  being  chargeable  with  a  disregard  of 
the  rights  of  stockholders,  and  of  the  familiar 
principles  upon  which  equity  Is  commonly  ad- 
ministered. This,  I  think,  Is  a  fair  criticism 
of  the  cases  alluded  to,  whose  fault  seems 
to  be  that  they  have  left  out  of  view  the 
necessity  of  an  assessment  (required  by  every 
consideration  of  equity  and  common  sense)  to 
Bx  the  liability  of  the  stockholder;  but  it 
Would  be  impracticable,  with  any  due  regard 
to  brevity,  to  attempt  to  verify  the  criticism 
by  a  review  of  the  cases.  We  will  therefore 
confine  our  attention  to  the  statutory  pro- 
visions and  authorities  of  this  state,  by  which 
alone  the  case  is  to  be  determined. 

By  section  331  of  the  Civil  Code,  the  di- 
rectors of  a  corporation,  after  one-fourth  of 
its  capita]  stock  has  been  subscribed,  may 
levy  and  collect  assessments  upon  the  sub- 
scribed capital  stock  "in  the  manner  and 
form  and  to  the  extent  provided  herein." 
By  section  332  it  is  provided:  "No  one  as- 
sessment must  exceed  ten  per  cent  of  the 
amount  of  the  capital  stock,"  except  in  the 
cases  mentioned  in  the  section,  of  which  one 
is  that  an  assessment  may  be  made  "for  the 
full  amount  unpaid  upon  the  capital  stock," 
or  such  percentage  as  may  be  necessary 
"to  meet  its  liabilities,  or  to  satisfy  the 
claims  of  Its  creditors."  And  by  section 
340,  upon  delinquency  in  the  payment  of  the 
assessment,  the  board  may  elect  to  waive 
further  proceedings  under  the  statute  and 
"to  proceed  by  action  to  recover  the  amount 
of  the  assessment,"  etc.  These  provisions  of 
the  code  enter  into  and  constitute  the  terms 
of  the  contract.  tTnlon  Savings  Bank  ▼.  Leit- 
er,  145  Oal.  702,  79  Paa  441.  Hence,  In  the 
absence  of  an  express  agreement  to  the  con- 
trary, the  promise  of  the  stockholder  is  only 
to  pay  the  amount  of  his  subscription  upon 
assessment,  and  until  then  no  cause  of  action 
arises.  Union  Savings  Bank  v.  Lelter,  supra; 
Welch  ▼.  Sargent,  127  Cal.  81,  82,  59  Pac. 
319;  Shlvely  v.  Eureka  Co.,  129  Cal.  293,  61 
Pac.  939;  Ventura  Ry.  Oo.  v.  Hartman,  116 
Cal.  260,  48  Pac  65;  Clenn  ▼.  Saxton,  68  Cal. 
357,  358,  9  Pac.  420;  Harmon  v.  Page,  62 
Oal.  463,  464;  Gal.  Sugar  M.  Co.  v.  Schafer, 
57  Cal.  396.  It  would  seem  to  follow,  there- 
fore, that  until  the  levy  of  assessment,  either 
by  the  directors  of  the  corporation,  or  by  the 
court  In  lieu  of  the  directors,  no  cause  of 
action  can  arise  either  in  favor  of  the  cor- 
poration or  its  creditors;  and  also  that,  ex- 
cept in  the  manner  indicated — ^that  is  to 
say,  by  an  assessment  either  by  the  directors, 
or  In  the  creditors'  suit — no  suit  can  be  main- 
tained by  a  creditor  on  the  subscription  11a- 
bUity  directly  against  one  or  several  stock- 
holders. Nor  Is  this  an  Immaterial  limita- 
tion upon  his  liability.  For  not  only  is  the 
stockholder  entitled  to  the  interposition  of 
the  dlrectoitt  of  the  corporation,  who  are 


trustees  for  him,  as  well  as  for  creditors, 
and  whose  duty  it  Is  to  see  that  unequal 
burdens  are  not  imposed  upon  bim  (Union  S. 
B.  y.  Lelter,  supra),  but  he  Is  also  protected 
by  the  statutory  provisions  of  the  law,  which 
forbid  him  to  be  assessed,  without  an  assess- 
ment of  the  other  stockholders.  Nor  U  the 
case  differenced  where  the  court  makes  the 
assessment.  For  here  the  court  simply  per- 
forms the  functions  of  the  corporate  officers, 
and  becomes  itself  a  trustee  of  the  stock- 
holders, as  well  as  of  the  creditors.  It  would 
seem,  therefore,  even  if  the  case  be  assumed 
to  be  otherwise  for  the  plalntlflf,  that  the 
judgment  was  nevertheless  premature.  There 
should  have  been  an  Inquiry  as  to  the  amount 
necessary  to  be  assessed,  and  an  assessment 
against  all  the  stockholders,  whether  present 
or  absent 

On  the  other  hand,  there  are  some  cases 
In  this  state  In  which  It  has  apparently  been 
held  that  a  direct  judgment  In  favor  of  cred- 
Itoi-s  against  several  stockholders  is  admissi- 
ble (Balnes  v.  Babcock,  95  Cal.  581,  27  Pac. 
674,  30  Pac.  776,  29  Am.  St  Rep.  158;  Potter 
V.  Dear,  95  Cal.  578,  30  Pac.  777;  Walter  v. 
Merced  Academy  Ass'n,  126  Cal.  586,  59  Pac, 
136;  Welch  v.  Sargent,  127  Cal.  72,  59  Pac. 
319;  Tulare  Savings  Bank  v.  Talbot  131  Cal. 
45,  63  Pac.  172);  and  this,  as  we  have  seen, 
is  correct  provided  there  first  be  an  assess- 
ment. But  the  actual  decisions  go  further, 
and  the  Judgments  were  affirmed,  though 
there  had  been  no  assessment  But  in  none 
of  these  cases  was  the  question  as  to  the  ne- 
cessity of  an  assessment  considered,  nor  was 
the  attention  of  the  court  directed  to  the 
statutory  provisions  and  the  authorities 
above  cited,  nor  was  the  question  of  their 
effect  considered.  In  Balnes  v.  Babcock,  su- 
pra, indeed,  the  general  question  is  discussed 
in  the  briefs,  and,  in  the  brief  of  counsel  for 
the  appellants  Babcock  and  Collett,  very 
elaborately  and  ably.  But  the  question  as 
to  the  proper  mode  of  procedure  and  the  ne- 
cessity of  an  assessment  was  not  considered 
by  the  court  Nor  In  the  actual  case  was 
there  any  very  pressing  necessity  that  it 
should  be.  For,  out  of  the  2,500  shares  of 
the  stock  of  the  corporation,  2,317  were  rep- 
resented by  the  defendants,  and  it  was  al- 
leged in  the  complaint  that  the  remaining 
183  shares  were  "mostly  held  In  small 
amounts  by  nonresidents  or  Insolvent  per- 
sons." But,  however  this  may  be,  the  ques- 
tion actually  considered  by  the  court  was 
whether  the  objection  to  the  nonjoinder  of 
the  latter  could  be  sustained,  and  it  was  held, 
in  effect,  that  the  nonjoinder  was  excused. 
Upon  the  question  under  consideration  here, 
all  that  is  said  Is:  "It  Is  well  settied  that  a 
judgment  creditor,  who  has  exhausted  his 
legal  remedies  against  a  corporation,  may 
maintain  an  action  against  its  stockholders 
to  recover,  for  the  benefit  of  all  creditors  who 
may  desire  to  come  In  and  be  made  parties, 
the  amount  due  upon  unpaid  subscriptions 
for  stock,  when  the  corporation  neglects  or 
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refuses  to  collect  the  same."  And  It  Is  fnr- 
tber  said:  "Tbe  contention  of  appellants 
that  this  equitable  remedy  Is  superseded  In 
this  state  by  section  322  of  the  CItU  Oode, 
and  that  the  only  personal  liability  of  tbe 
stockholder  Is  that  fixed  by  that  section,  Is 
not  tenable,  and  was  so  held  by  this  court 
In  Harmon  t.  Page,  62  Cal.  448."  But  re- 
ferring to  the  case  cited.  It  appears  that  all 
that  was  held  there  was  that  tbe  Jurisdiction 
of  equity  to  entertain  a  creditors'  bill  against 
the  corporation  and  stockholders  to  subject 
tbe  assets  of  the  corporation  to  the  lien  of 
the  creditors  was  not  divested  by  the  per- 
sonal liability  imposed  npon  the  stockholder 
by  statute,  and  that  the  question  under  con- 
sideration was  not  there  in  any  way  involved. 
Nor  is  the  language  of  tbe  court  in  the  princi- 
pal case  to  be  considered  as  going  beyond 
the  authority  cited. 

The  case  of  Hatch  v.  Dana,  101  U.  S.  205, 
25  L.  Ed.  885,  is  also  cited  by  tbe  court,  and. 
though  not  cited  to  the  point  now  under  con- 
sideration, it  apparently  goes  beyond  tbe 
point  for  which  it  was  cited,  and  probably 
had  some  influence  on  the  mind  of  tbe  court. 
The  case,  however,  was  an  IlUnois  case, 
where  by  statute  it  is  expressly  provided: 
"Each  stockholder  shall  be  liable  for  the 
debts  of  tbe  corporation  to  the  extent  of  tbe 
amount  that  may  be  unpaid  npon  the  stock 
held  by  him,  to  be  collected  in  the  manner 
herein  provided."  And  it  is  further  provid- 
ed: "Whenever  any  action  is  brought  to 
recover  any  indebtedness  against  the  corpora- 
tion, it  shall  be  competent  to  proceed  against 
any  one  or  more  stockholders  upon  the  stock 
owned  by  them  respectively,  whether  called 
In  or  not,  as  in  cases  of  garnishment"  See 
Ailing  v.  Ward  (III)  24  N.  E.  551,  where  the 
statute  Is  cited,  though  not  fiiily.  Accord- 
ingly, though  the  statute  is  not  expressly  re- 
ferred to,  the  decision  is  placed  upon  the 
ground  that:  "A  creditors'  bill  merely  sub- 
rogates tbe  creditors  to  the  place  of  tbe  debt- 
or and  garnishees  the  debt  due  to  the  defend- 
ant corporation.  It  does  not  change  the 
character  of  the  debt  attached  or  garnished." 
Tills  was  precisely  in  accord  with  the  Illinois 
law,  and  must  be  considered  as  having  refer- 
ence to  that  only.  And  it  is  the  more  requi- 
site thus  to  construe  the  decision,  because,  if 
the  proposition  should  be  regarded  as  as- 
serted generally,  it  would  not  be  supported 
by  any  of  the  authorities  cited — unless,  per- 
haps, by  the  Georgia  case  cited  frcmi  Wood's 
Reports,  which  does  not  seem  to  have  been 
very  carefully  considered.  Nor,  however 
construed,  can  the  decision  be  regarded  as 
authority  in  this  state,  where  there  are  ex- 
press statutory  provisions  covering  the  whole 
subject  of  attachment,  which  it  is  said  are 
to  be  regarded  as  "a  substitute  for  a  credit- 
ors' bill."  Matteson,  etc.,  Mfg.  Co.  v.  Con- 
ley,  144  Cal.  485,  77  Paa  1042. 

For  these  reasons  we  are  satisfied  that 
in  this  state  creditors  of  a  corporation  can 
maintain  a  suit  directly  against  a  stockholder 


for  his  statutory  proportion  of  the  corpora- 
tion Indebtedness,  only ;  and  that  to  enforce 
his  subscription  llablll^  otherwise  tlian  by 
means  of  a  irait  against  the  corporation, 
and  an  assessment,  would  not  only  be  an 
unnecessary,  and  therefore  unwarranted  in- 
novation upon  the  established  equity  practice, 
but  it  would  also  be  in  direct  contravention 
of  the  provisions  of  section  322  of  the  Civil 
Code,  and  of  the  decisions  of  the  Supreme 
Court  in  Union  Savings  Bank  v.  Letter, 
145  Cal.  680,  79  Fac.  441,  and  tbe  numerous 
other  cases  cited  supra.  This  conclusion 
is  also  confirmed  by  the  decision  In  Welch 
V.  Sargent,  127  Cal.  73,  59  Paa  819,  where 
It  is  held  that  a  stockholder  cannot  pay 
the  debt  of  a  cori)oratlon  in  discbarge  of 
his  liability  upon  an  unpaid  subscription  to 
the  stock,  which,  it  is  said,  "is  an  asset  of 
the  corporation"  and  "payable  to  tbe  cor- 
poration and  no  one  else."  It  can  hardly  be 
that  a  cause  of  action  can  exist  against 
one  which  he  is  not  at  liberty  to  pay.  And, 
as  In  this  state.  It  seems,  paid-up  stock  may 
be  assessed  by  the  cwporatlon  (Santa  Cruz 
Ry.  Co.  V.  Spreckles,  65  Cal.  193,  3  Pac. 
661,  802;  Vermont  Co.  v.  Declez  Co.,  supra), 
it  is  difficult  to  precelve,  if  such  an  action  can 
be  maintained,  why  it  should  be  limited 
to  the  unpaid  subscription. 

On  the  other  hand,  reverting  to  the  third 
question,  if  we  could  assume  that  a  suit  could 
be  maintained  by  a  creditor  against  a  stock- 
holder without  the  intervention  of  an  assess- 
ment by  the  corporation,  or  by  the  court, 
then  it  would  be  clear  that  all  the  stockhold- 
ers should  be  parties,  "at  least  so  far  as  they 
can  be  ascertained,"  or,  as  practicable  (Hatch 
V.  Dana,  101  V.  S.  205,  25  L.  Ed.  885,  cited: 
Balnea  v.  Babcock,  95  Cal.  590,  27  Pac  674, 
SO  Pac.  776,  29  Am.  St  Rep.  158,  supra)  ; 
and  that  none  could  be  omitted  "unless  some 
valid  excuse  is  shown  for  not  bringing  them 
In"  (Thompson  on  Liability  of  Stockholders, 
SS  353  et  seq.;  Code  Civ.  Proa  SS  379,  389). 
But  assuming  that  the  obvious  necessity  (In 
the  absence  of  an  assessment)  of  bringing  in 
all  the  stockholders  before  Judgment  can  be 
rendered  against  one  (Code  Civ.  Proa  H 
379,  382,  389)  may  be  thus  qualified,  the  rule 
can  have  no  application  to  the  present  case. 
For  here,  though  it  appears  that  one  of  the 
stockholders  (O'Bryan)  absconded  some  four 
or  five  years  ago,  It  does  not  appear  that  he 
cannot  now  be  found;  and  It  affirmatively 
appears  that  the  other  stockholders  (Rowan 
and  Raymund)  were  present.  No  reason  ap- 
pears, therefore,  why  they  should  not  be  Join- 
ed, and  under  the  provisions  of  the  Code  cited 
they  should  be.  By  Joining  Raymund  only, 
the  trust  fund  subject  to  the  claims  of  the 
plaintiff  and  Intervener  would  be  increased  by 
more  than  $24,000,  or,  in  other  words,  would 
be  multiplied  13  times,  and  a  very  small  as- 
sessment upon  each  share  would  be  sufficient 
to  satisfy  the  claims  sued  on.  And  even 
should  the  Judgment  be  against  tbem  Jointly 
for  the  amount  due,  and  the  smaller  stock- 
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liolders  have  to  pay  the  Judgment,  they  ■would 
be  assured  of  their  right  to  contribution  from 
the  others.  Under  these  circumstances,  to 
impose  the  whole  debt  on  two  small  stock- 
holders, to  the  exclusion  of  the  principal 
debtors,  would  not  be  justified  by  any  prin- 
ciple of  equity  with  which  we  are  acquainted. 
In  this  connection,  it  will  be  proper  to  say  we 
are  not  satisfied  of  the  correctness  of  the 
proposition  of  the  court,  In  Hatch  v.  Dana, 
supra,  that  "the  liability  of  a  stockholder  for 
the  capital  stock  of  the  company  is  several, 
and  not  joint" — at  least,  as  applicable  to 
this  state.  After  the  assessment  It  Is  "sev- 
eral." But  before  that  the  liability  is  only 
contingent,  and  can  hardly  be  said  to  be  either 
joint  or  several ;  though  In  Its  characteristics 
It  more  nearly  resembles  obligations  of  the 
former  kind. 

For  the  reasons  given,  the  judgment  and 
order  appealed  from  must  be  reversed,  and 
further  proceedings  had  in  accordance  with 
the  views  expressed  In  this  opinion. 

I  concur:    ALLEN,  J. 

GRAY,  P.  J.  I  concur  specially  In  the  re- 
versal of  the  Judgment  and  order.  I  do  not 
think  there  is  any  analogy,  however,  between 
this  case  and  the  case  of  a  creditor  seeking 
to  collect  his  debt  from  the  debtor  of  his 
debtor  by  attachment.  I  am  strongly  of  the 
opinion  that  the  creditors  may  sue  the  stock- 
holders of  a  bankrupt  corporation  directly 
and  without  any  eftort  to  compel  an  assess- 
ment by  the  corporation,  and  believe  that  the 
liability  of  the  stockholders  to  such  creditors 
is  several  as  well  as  joint,  and  that  it  Is  not 
necessary  to  join  all  the  stockholders  in  such 
a  suit.  Walter  v.  Merced  Academy  Associa- 
tion, 126  Cal.  582,  59  Pac.  136. 


2  Cal.  App.  122 

TURNER  V.  FIDELITY  LOAN  CONCERN 

et  al.  (JAMES,  Intervener).  (L.  A.  1,433.) 
(Supreme  Court  of  California.    Dec.  29,  1005.) 

Appeal— Divided  Coubt— Law  of  the  Case. 
The  decision  of  certain  questions  by  a  Dis- 
trict Court  of  Appeal,  with  a  view  to  further 
proceedings  in  the  case,  only  concurred  in  by  two 
of  the  justices  of  such  court,  does  not  constitute 
"the  law  of  the  case"  for  further  proceedings. 

In  Bank.  Action  by  Stephen  L.  Turner  and 
another  against  the  Fidelity  Loan  Concern 
and  others.  A  judgment  against  H.  P.  Lord 
and  O.  P.  Wldaman  was  aflirmed  in  a  District 
Court  of  Appeal  (83  Pac.  62),  and  they  apply 
for  a  transfer  of  the  cause  to  the  court  in 
bank.    Petition  denied. 

8.  J.  Parsons,  for  appellants.  Walter  Bord- 
well,  for  respondents.  Lawler  &  Allen,  for  de- 
fendant Rowan.  Camp  &  Lissner,  for  inter- 
vener, James. 

PER  CURIAM.  The  petition  for  a  transfer 
of  the  above-entitled  cause  to  this  court, 
after  decision  In  the  District  Cowt  of  Appeal 


of  the  Second  Appellate  District,  is  denied. 
In  denying  such  petition.  It  Is  proper  to  say 
that  such  portions  of  the  opinion  of  said 
Court  of  Appeal  as  are  devoted  to  the  dis- 
cussion of  such  questions  as,  It  is  said  In  the 
opinion,  "must  be  determined  with  a  view 
to  the  further  proceedings  in  the  case,"  are 
concurred  In  by  only  two  of  the  justices  of 
said  Court  of  Appeal,  and,  consequently,  do 
not  constitute  "the  law  of  the  case"  for  fur- 
ther proceedings. 


I  Cal.  App.  47 
FRUTIG  V.  TRAFTON. 

(Court  of  Appeal,  First  District,  Oalifomia. 
Oct  20, 1905.) 

1.  Appeai,  —  FiNDiNas  — CoNrLiCTiHO  Evi- 
dence. 

Findings  of  the  trial  court,  based  on  con- 
flicting evidence,  will  not  be  interfered  with  on 
appeal. 

[EM.  Note. — ^For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  §{  3983-3989.] 

2.  Payments-Application— Statutes. 

Under  the  express  provisions  of  Civ.  Code, 
$  1479,  a  debtor  has  the  absolute  right  to  direct 
at  the  time  of  payment  the  obligations  to  which 
he  desires  the  same  applied. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent  Dig.  Payment,  §  89.] 

3.  Same— Evidence— Patmknt  on  Account. 

Where  defendant's  merchandise  account 
with  plaintiff  included  not  only  an  original  in- 
debtedness for  goods  sold,  which  was  partially 
secured  by  mortgage,  but  also  charges  represent- 
ing sul>8equent  sales,  remittances  made  by  plain- 
tiff "for  credit"  or  "to  apply  on  account"  did 
not  constitute  a  direction  that  the  remittances 
should  be  applied  in  payment  of  the  subsequent 
charges,  as  distinguished  from  the  items  secured. 

4.  Appeal— New   Tbial— Denial— Conflict- 
ing Evidence. 

Where  the  evidence  was  substantially  con- 
flicting on  an  issue  of  the  application  of  pay- 
ments, the  trial  court's  denial  of  a  motion  for 
a  new  trial  on  the  ground  that  the  flndings  were 
contrary  to  the  evidence  will  not  be  interfered 
witli  on  appeal. 

5.  Mobtqaqes— Satisfaction— Judgment. 

Where  a  mortgage  was  past  due  at  the  time 
suit  was  brought  to  compel  satisfaction  thereof 
on  payment  of  an  alleged  balance,  and  the  court 
found  that  the  amount  of  the  balance  was  as 
claimed  by  plaintiff,  it  was  improper  to  render 
judgment  requiring  satisfaction  on  payment  of 
the  amount  so  found  into  court,  without  fixing 
a  reasonable  time  for  such  payment 

Appeal  from  Superior  Court,  Santa  Clara 
County;  W.  G.  Lorlgan,  Judge. 

Action  by  Harry  Frutlg  against  J.  P.  Traf- 
ton.  He  having  died  after  judgment,  Dola 
P.  Trafton,  his  executrix,  was  substituted  as 
defendant.  From  a  judgment  for  plaintiff, 
and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial,  she  appeals.  Modified 
and  affirmed. 

Rehearing  denied  November  16,  1905. 

Valentine  &  Newby  and  S.  F.  Leib,  for  ap- 
pellant. H.  W.  McComas  and  Charles  L. 
Wltten,  for  respondent 

HALL,  J.  This  Is  an  action  to  compel  the 
satisfaction  of  a  note  and  mortgage  given  for 
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11,000,  upon  the  payment  of  the  balance  of 
1260  alleged  to  be  unpaid.  Plaintiff  bad 
Judgment  as  prayed  for.  The  appeal  is 
from  the  Judgment  and  order  denying  defend- 
ant's motion  for  a  new  trial.  The  original 
defendant,  J.  P.  Trafton,  died  subsequently 
to  the  rendition  of  the  judgment,  and  the 
executrix  of  his  will  has  been  substituted 
as  defendant  Plaintiff  was  a  retail  dealer 
in  Jewelry,  and  bought  a  bill  of  goods 
amounting  to  $1,070.41,  of  defendant,  a 
wholesale  dealer,  and  with  his  wife  gave  a 
note  and  mortgage  to  defendant  to  secure  the 
payment  of  $1,000  thereof.  The  note  bore 
date  November  4,  1890,  and  by  its  terms 
was  payable  on  or  before  November  4,  1901, 
without  interest.  During  the  next  12 
months  plaintiff,  from  time  to  time,  pur- 
chased additional  goods  of  defendant  to  the 
amount  of  $638.10,  and  during  the  same 
time  made  payments  of  $735.  The  court 
fonnd  the  payments  to  be  $740,  but  no  point 
seems  to  be  made  of  this  difference;  for  oth- 
er payments  were  made  by  plaintiff  of  taxes 
on  the  mortgage  which  brought  the  total 
payments  to  a  sum  in  excess  of  $740,  and 
the  court  found  the  balance  to  be  paid  on 
the  mortgage  to  be  $260. 

Tbe  controversy  concerns  the  application 
of  these  payments.  If  credited  to  the  note 
and  mortgage,  tbe  findings  of  the  court  were 
right;  but,  if  credited  to  the  balance  on  the 
first  bill,  $70.41  and  the  succeeding  pur- 
chases, the  findings  of  the  court  are  not  sus- 
tained by  the  evidence.  Testimony  was 
given  by  plaintiff  and  by  H.  W.  McComas 
to  tbe  effect  that  at  the  time  of  the  execu- 
tion of  the  note  and  mortgage  it  was  dis- 
tinctly agreed  by  defendant  and  plaintiff 
and  his  wife  that  the  first  moneys  that 
should  be  paid  by  plaintiff  to  defendant 
should  be  credited  on  account  of  the  note 
and  mortgage,  although  it  was  contemplated 
at  that  time  that  defendant  should  continue 
to  supply  plaintiff  with  such  goods  as  he 
might  need  from  time  to  time.  Much  stress 
seems  to  have  l»een  put  upon  this  question  at 
the  trial,  and  counsel  have  discussed  the 
question  at  length  in  their  briefs.  It  is  suffi- 
cient for  VLB  to  say  that  on  this  question 
there  is  an  absolute  conflict  of  testimony, 
and  therefore,  so  far  as  the  findings  of  the 
court  depend  upon  this  question,  we  cannot 
interfere  with  the  action  of  the  trial  court. 
We  do  not  think  the  question  last  discussed, 
however,  very  Important,  for  every  debtor 
has  a  right  to  direct  at  the  time  of  payment 
the  application  of  such  payments  as  he  makes 
to  such  obligations  as  he  pleases  (Civ.  Code, 
i  1479).  It  is  contended  by  appellant  that 
the  evidence  shows  without  conflict  that 
plaintiff  directed  the  application  of  the  pay- 
ments to  current  or  running  account,  and 
that  the  payments  were  so  applied  by  de- 
fendant with  the  knowledge  and  acquies- 
cence of  plaintiff.  This  presents  the  real 
point  upon  which  the  determination  of  this 
^ase  binges. 


We  shall  first  consider  the  evidence, as  to 
the  direction  by  plaintiff  for  the  appilcatlon 
of  the  payments.  Plaintiff  carried  on  his 
business  at  Gllroy,  Santa  Clara  county,  while 
defendant  carried  on  business  at  Los  Angeles, 
and  all  the  payments  were  by  check  sent 
through  the  mail.  There  were  25  payments, 
varying  in  amount  from  $20  to  $100,  and  each 
was  Inclosed  In  a  letter  containing  a  direc- 
tion in  substantially  the  following  form: 
"Inclosed  please  find  check  for  $25  [or  what- 
ever the  amount]  to  apply  on  account,"  save 
the  last  payment,  where  the  direction  was: 
"Inclosed  please  find  check  for  $25,  for 
which  give  me  credit."  It  Is  contended  by 
appellant  that  the  words  "to  apply  on  ac- 
count" meant  that  the  payment  should  be 
allied  on  tbe  debt  represented  by  the  cur- 
rent account,  as  distinguished  from  tbe  debt 
evidenced  by  the  note  and  mortgage.  But 
"the  word  'account'  has  no  Inflexible  technical 
meaning,  being  defined  by  Webster  to  mean 
a  registry  of  pecuniary  transactions,  a  writ- 
ten or  printed  statement  of  business  deal- 
ings of  debits  and  credits,  and  also  of  other 
things  subjected  to  a  reckoning  or  review." 
Preston  Nat  Bank  v.  Purifier  Co.,  102  Mich. 
462,  60  N.  W.  981.  "An  account  is  a  list 
or  statement  of  monetary  transactions,  such 
as  payments,  losses,  sales,  debits,  credits, 
etc..  In  most  cases  showing  a  balance  or  re- 
sult of  comparison  between  items  of  an  op- 
posite nature,  e.  g.,  receipts  and  payments." 
Purvis  V.  Kroner,  18  Or.  414,  23  Pac.  260. 
See,  also,  1  Words  and  Phrases  Judicially 
Defined,  under  subject  "Accounts."  As  we 
shall  see  further  on  in  this  opinion,  the  very 
first  Item  In  the  "account"  kept  In  the  books 
of  defendant  as  to  the  monetary  transactions 
between  defendant  and  plaintiff  was  a  debit 
item  for  $1,070.41,  which  Included  the  $1,000 
evidenced  by  the  note  and  mortgage,  and 
tbe  same  Item  appears  In  the  statement  of 
account  furnished  plaintiff  by  defendant  be- 
fore the  beginning  of  this  litigation.  We 
think  the  Import  of  the  words  "to  apply  on 
account,"  when  referring  to  a  remittance  of 
a  named  sum,  and  not  qualified  by  more  defi- 
nite terms,  is  simply  that  the  payment  made 
Is  a  payment  in  part  of  a  debt  exceeding 
the  amount  then  paid.  The  most  that  can 
be  fslrly  claimed  by  defendant  In  regard 
to  the  direction  contained  In  the  words  "to 
apply  on  account"  is  that  plaintiff  at  the  time 
of  the  payments  gave  no  direction  as  to 
which  obligation  the  payments  should  be 
applied  to. 

This  brings  us  to  a  consideration  of  the 
evidence  in  the  record  as  to  the  application 
in  point  of  fact  by  defendant  of  the  pay- 
ments as  they  were  made.  On  this  point 
we  find  a  substantial  conflict  In  the  evidence. 
It  Is  true  that  defendant  testified  that  "when 
these  payments  were  made,  I  applied  them 
on  the  goods  he  was  buying  on  open  ac- 
count." As  evidence  of  a  mental  process 
this  testlmonv  Is  not  conclusive  against  other 
evidence  showing  wt^t^^w^s^^i^^^p^ 
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Upon  this  point  a  written  statement  waa  f  or- 
nlabed  plalntUT  by  defendant  prior  to  the 
beginning  of  this  litigation.  It  Is  dated  No- 
vember 14,  1901,  and  the  first  debit  Item  Is 
under  date  of  November  2,  1896,  and  Is  "Bill 
rendered  $1,070.41,"  which  Includes  the  $1,000 
represented  by  the  note  and  mortgage.  Tbls 
Item  Is  followed  by  18  debit  items  aggregating 
$649.10,  which  with  the  first  Item  make  a 
total  debit  of  $1,719.57.  The  credit  side  of 
the  statement  begins  thus:  "Dec.  10,  1896, 
By  cash,  $30,"  followed  by  24  like  items, 
making  a  total  of  credits  In  the  sum  of  $735, 
and  shows  a  general  balance  of  $984.67,  which 
is  the  difference  between  the  debit  items  of 
the  account  and  the  credit  Items  thereof. 
This  written  statement  furnished  by  defend- 
ant to  plalntlft  before  the  litigation  was  begun, 
tended  to  show  that  the  payments  therein  set 
forth  were  by  the  defendant  applied  to  the 
$1,000  represented  by  the  note  and  mortgage. 

Further,  defendant  testified  In  relation  to 
this  statement  as  follows:  "This  statement 
that  has  been  introduced  in  evidence  was  fur- 
'  nlshed  Mr.  Frutig  at  his  request.  He  wanted 
a  statement  that  would  show  him  how  he 
stood.  I  made  out  the  statement  so  as  to 
<AoM>  him  everything."  (The  Italics  are 
ours.)  It  In  fact  showed  that  the  pay- 
ments had  been  credited  to  the  bill  of  goods 
for  which  the  note  was  given.  True,  the 
books  of  the  defendant  were  put  in  evidence, 
and  the  books  correspond  with  the  state- 
ment with  the  exception  that  the  first 
Item  on  the  credit  side  reads,  under  the  head 
of  November  4,  "Note  and  mortgage,  $1,000," 
but  the  relative  weight  to  be  attached  to  the 
"statement"  and  the  books  of  defendant  were 
for  the  trial  court,  especially  as  the  defendant 
himself  testified  that  this  credit  of  $1,000  for 
the  note  and  mortgage  was  not  entered  until 
after  the  recordation  of  the  mortgage,  which 
was  March  29,  1897,  4  months  and  25  days 
after  the  execution  thereof.  In  the  meantime, 
six  cash  payments  had  been  made  and  credit- 
ed to  the  account,  the  first  debit  Item  of  which 
was  the  bill  of  $1,070.41.  An  Inspection  of 
defendant's  ledger  at  any  time  prior  to  March 
29, 1897,  would  have  shown  all  payments  then 
made  credited  to  the  Item  represented  by  the 
note  and  mortgage.  The  statement  and  the 
books  of  defendant  were  before  the  court  and 
subject  to  Its  Inspection.  If  there  was  any- 
thing suspicious  or  Irregular  in  the  appear- 
ance of  this  $1,000  credit  entry,  or  the  con- 
trary. It  was  for  the  trial  court  to  pass  upon 
It,  not  the  appellate  court 

In  our  examination  of  this  case  we  have  not 
overlooked  the  evidence  tending  to  sustain  the 
theory  of  defendant,  but  In  our  discussion  of 
the  matter  we  have  simply  called  attention  to 
the  evidence  tending  to  sustain  the  findings  of 
the  court  There  being  a  substantial  conflict 
In  the  evidence,  we  cannot  Interfere  with  the 
action  of  the  lower  court  on  the  motion  for  a 
new  trial.  Gilbert  v.  Penfleld,  124  Cal.  234, 
66  Pac.  1107;  Brlson  v.  Brlson,  90  Cal.  334, 
27  Pac  186 ;   Moore  v.  Douglas,  132  Cal.  399, 


64  Pac.  705;  Bell  T.  Staatfte,  141  Cat.  186, 
74  Pa&  774.  It  is  Insisted  that  the  judgment 
Is  erroneous  for  the  reason  that  It  provides 
for  the  satisfaction  of  the  note  and  mortgage 
upon  the  payment  Into  court  of  the  stmi  found 
unpaid,  without  limiting  any  time  within 
which  such  payment  should  be  made.  The 
mortgage  was  past  due  at  the  beginning  of 
this  action.  We  think  the  Judgment  should 
have  fixed  a  reasonable  time  within  which  the 
money  found  due  should  be  paid. 

For  the  foregoing  reasons,  the  order  deny- 
ing the  motion  for  a  new  trial  Is  affirmed,  and 
the  trial  court  Is  directed  to  modify  the  Judg- 
ment by  fixing  a  reasonable  time  within 
which  the  money  fonnd  to  be  due  must  be 
paid,  and  as  so  modified,  the  Judgment  is 
affirmed;  appellant  to  recover  costs  of  the 
appeal. 


We  concur: 
ER,  J. 


HARRISON,  P.  J.;  COOP- 
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SAN  FRANCISCO  PAVING  CO.  v. 
DUBOIS  et  al. 

(Court  of  Appeal,  First  District,  California. 
Oct  19,  1903.) 

1.  MUNICIPAZ,     COBPOBATIONS  —   STKEET     IM- 

PEOVEMENTS— Assessments— IiEVT. 

St  1891,  p.  204,  c.  147,  }  7,  snbd.  11,  au- 
thorizes exception  from  a  resolution  of  intent  of 

ony  work  already  done  upon  the  street  to  be  im- 
proved ;  subdivision  8  declares  that  when  any 
work  is  done  on  either  or  both  sides  of  the 
center  line  of  any  street  for  a  block  or  less, 
and  further  work  of  the  same  class  is  ordered  to 
complete  the  unimproved  portion  of  the  street, 
the  assessment  to  cover  the  total  expense  of  the 
work  shall  be  made  only  on  the  lands  fronting 
the  portions  of  work  so  ordered ;  and  subdivi- 
sion 7  provides  that,  when  a  subdivision  street 
terminates  in  another  street,  the  expense  of  the 
work  done  on  one-half  of  the  width  of  the  sub- 
division street  opposite  the  termination  shall 
be  assessed  on  the  lands  fronting  on  such  sub- 
division street  so  terminating.  Held  that, 
where  two  streets  terminated  at  the  southerly 
line  of  a  street  to  be  improved,  the  assessment 
for  work  done  on  the  southerly  one-half  of  such 
street  opposite  the  streets  so  terminating;  was 
properly  made  against  the  lands  fronting  on 
those  streets,  respectively. 

2.  Same — Single  Assessment. 

An  assessment  for  street  improvement  does 
not  cease  to  be  a  single  assessment  for  the 
work  done  under  the  contract  because  a  portion 
of  the  cost  of  the  work  done  on  the  street  im- 
provement was  required  to  be  assessed  on  a 
district  embracing  lands  which  did  not  front 
on  the  street  by  St  1891,  p.  204,  c.  147,  f  7. 
8.  Same— Enoinebb's  Cebtificate. 

Where  a  city  engineer's  certificate  of  the 
completion  of  a  street  improvement  gave  the 
measurements  of  the  special  work,  for  the  cost 
of  which  an  assessment  was  to  be  made  on 
lands  liable  therefor,  and  stated  that  the  engi- 
neer found  the  work  to  the  official  line  and  grade, 
it  was  not  defective  for  failure  to  contain  an 
estimate  of  the  cost  and  expense  of  the  work. 
4.  Same— AcTiONa— EviDBNCB— Pbivate  Coh- 

TBACTS. 

In  an  action  to  recover  an  assessment  for 
street  improvement,  certain  private  contracts 
between  plaintiff  and  defendants,  which  in- 
cluded additional  work  never  performed,  were 
inadmissible. 
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Appeal  from  Superior  Court  of  CII7  and 
County  of  San  Francisco;  John  Hunt,  Judge. 

Action  by  the  San  Francisco  Paving  Com- 
pany against  William  E.  Dubois  and  others. 
From  an  order  denying  defendants'  motion 
for  a  new  trial,  they  appeal.    Affirmed. 

Itehearing  denied  by  Supreme  Court  Decem- 
ber 18,  1905. 

Charles  F.  Hanlon  and  Tobln  &  Tobin, 
for  appellants.    J.  C.  Bates,  for  respondent 

HARRISON,  P.  J.  Action  upon  a  street 
assessment  in  San  Francisco.  Judgement 
was  rendered  In  favor  of  the  plaintiff,  and 
the  defendants  have  appealed  from  an  order 
denying  a  motion  for  a  new  trial. 

The  supervisors  passed  a  resolution  of  In- 
tention "that  granite  curbs  be  laid  on  Six- 
teenth street,  between  Sanchez  and  Market 
streets,  where  not  already  laid,  and  that  the 
roadway  thereof  be  paved  with  bituminous 
rock  where  not  already  so  paved,"  and  the 
work  for  which  the  assessment  was  made 
was  done  under  a  contract  entered  Into  pur- 
suant to  said  resolution.  The  Improvement 
of  Sixteenth  street  under  this  resolution  for 
which  the  assessment  is  made  Is  310  feet  In 
extent,  and  the  assessment  therefor  Is  made 
upon  lands  of  that  frontage  on  the  southerly 
Bide  of  Sixteenth  street  and  upon  a  frontage 
ot  80  feet  on  the  northerly  side  of  the  street 
Opening  out  of  Sixteenth  street  between 
Market  and  Sanchez  streets,  and  extending 
In  a  southerly  direction  to  the  next  main 
street  bounding  the  block,  are  Pond  street 
and  Prosper  street  each  being  31%  feet  In 
width,  and  the  assessment  for  the  work  done 
on  Sixteenth  street  opposite  to  these  streets 
la  assessed  upon  lots  fronting  upon  them. 
The  lot  Involved  In  this  action  fronts  upon 
the  northerly  side  of  Sixteenth  street  and 
the  appellants  contend  that  the  assessment 
Is  void,  for  the  reason  that  It  apiiears  up- 
on Its  face  that  It  Is  not  made  against 
all  the  land  which  the  statute  requires  to 
be  assessed  for  the  Improvement  Subdi- 
vision 11  of  section  7  of  the  street  im- 
provement act  (St  18&1,  p.  201,  c.  147)  au- 
thorizes the  city  council  to  except  from  Its 
resolution  of  Intention  "any  of  said  work  al- 
ready done  upon  the  street  to  the  official 
grade."  See,  also,  Williams  v.  Bergin,  116 
Cal.  56,  47  Pac.  877.  Subdivision  8  of  the  sec- 
tion declares  that  when  any  work  is  done 
upon  either  or  both  sides  of  the  center  line 
of  any  street  for  one  block  or  less,  and  fur- 
ther work  of  the  same  class  already  done  is 
ordered  to  be  done  to  complete  the  unim- 
proved portion  of  said  street,  the  assessment 
to  cover  the  total  expenses  of  said  work 
so  ordered  shall  be  made  only  upon  the  lands 
fronting  the  portions  of  the  work  so  ordered. 
Subdivision  7  of  the  same  section  declares: 
"Where  a  subdivision  street  terminates  In 
another  street  the  expense  of  the  work  done 
on  one  half  of  the  width  of  the  subdivision 
street    opposite    the    termination    shall  be 


assessed  upon  the  lands  fronting  on  such 
subdivision  street  so  terminating."  Under 
these  provisions  the  assessment  for  the  work 
done  upon  the  southerly  half  of  Sixteenth 
street  opposite  to  Pond  street  and  Prosper 
street  was  properly  made  against  the  lands 
fronting  on  those  streets,  respectively. 

Whether  any  portion  of  the  work  author- 
ized under  the  resolution  of  intention  bad  been 
"already  done,"  as  well  as  the  extent  to 
which  it  bad  been  done,  was  a  question  of 
fact  to  be  determined  by  the  superintendent 
of  streets,  subject  to  the  right  of  appeal  to 
the  city  council  on  the  part  of  any  one  ag- 
grieved by  bis  determination.  His  act  in 
making  the  assessment  against  only  a  portion 
of  the  frontage  on  each  side  of  Sixteenth 
street  was  a  declaration  by  him  that  the 
contract  had  been  fully  performed  to  bis 
satisfaction,  and  is  not  open  to  controversy 
in  any  other  tribunaL  The  mere  omission 
from  the  assessment  of  one  or  more  lots 
fronting  upon  the  street  does  not  of  itself 
render  the  assessment  void  upon  its  face. 
Buckman  v.  Landers,  111  Cal.  347,  43  Pac. 
1123.  As  Pond  street  and  Prosper  street 
terminate  at  the  southerly  line  of  Sixteenth 
street  the  directions  in  section  7  of  the  street 
improvement  act  for  assessments  for  work 
done  upon  the  "crossings"  of  streets  are  in- 
applicable. 

The  assessment  does  not  cease  to  be  a 
single  assessment  for  the  work  done  under 
the  contract  notwithstanding  these  provi- 
sions of  the  act  which  require  the  superin- 
tendent to  assess  a  portion  of  the  cost  of  the 
work  done  upon  Sixteenth  street  upon  a 
district  embracing  lands  which  do  not  front 
upon  that  street  The  amount  which,  but 
for  the  intersecting  streets,  would  be  assess- 
ed upon  that  frontage  of  Sixteenth  street 
is  distributed  over  a  larger  area,  but  does 
not  affect  or  enlarge  the  amount  to  be  assess- 
ed against  the  lot  described  in  the  complaint 
or  any  of  the  lots  fronting  upon  Sixteenth 
street. 

The  objection  that  the  demand  made  upon 
the  lot  was  for  a  greater  sum  than  the  de- 
fendants' share  of  the  assessment  for  the 
work  on  Sixteenth  street,  or  that  it  was  in- 
creased by  including  therein  a  demand  for 
work  done  at  the  Intersections  of  Pond  street 
and  Prosper  .street  is  not  sustained  by  the 
record. 

The  appellants  further  object  to  the  suffi-' 
dency  of  the  engineer's  certificate,  on   the 
ground  that  It  does  not  state  that  the  engineer 
or  any  one  measured  or  surveyed  the  jirork,  or 
bad  estimated  the  cost  and  expenses  of  the 
work,  or  that  the  work  had  <  been  done  ac- 
cording to  the  contract  plan,  and  specifica- 
tions, or  that  it  had  been  completed.    The 
statute  does  not  specif  the  character  of  the . 
certificate  which   the  engineer   is   to   make . 
(Gray  v.  Lucas,  115  Cal.  430,  47  Pac.  354), 
but- it  makes-it  the  duty  of  the  superintend- 
'  ent  of  struts  to  determine  whether  the  con- 
tractor has  fulfilled  bis  contract    The  city 
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council  uiay  require  the  engineer  to  make  an 
estimate  of  the  cost  and  expenses  of  the 
work  before  passing  any  resolution  for  an 
Improvement,  but  the  engineer  is  not  re- 
quired to  state  these  items  In  the  certificate 
which  he  gives  after  the  work  Is  completed. 
The  cost  of  the  work  to  be  Included  In  the 
assessment  is  determined  by  the  superintend- 
ent from  the  terms  of  the  contract,  aided, 
when  necessary,  by  the  certificate  of  the  en- 
gineer. The  certificate  which  was  offered 
In  evidence  gives  the  measurements  of  the 
several  species  of  work  for  whose  cost  an 
assessment  Is  to  be  made  upon  the  lands 
liable  therefor,  and  states  that  the  engineer 
found  the  work  to  the  official  line  and  grade. 
No  objection  was  offered  to  the  sufficiency 
of  the  certificate  when  it  was  offered  In  evi- 
dence, and  on  Its  face  It  complies  with  all 
the  requirements  of  the  statute. 

The  court  did  not  err  In  excluding  from 
evidence  certain  private  contracts  which  the 
defendants  had  entered  into  with  the  plain- 
tiff In  May,  1897.  The  defendants  could  not 
oust  the  city  council  of  jurisdiction  to  order 
the  improvement  of  the  street  by  entering 
into  contracts  of  this  nature,  or  prevent  the 
contractor  to  whom  a  contract  might  be 
awarded  by  the  council  from  enforcing  an 
asse-osment  for  work  done  under  such  con- 
tract If  the  defendants  herein  have  sus- 
tained damage  by  reason  of  any  act  or  omis- 
sion on  the  part  of  the  parties  with  whom 
they  entered  into  the  contract,  their  remedy 
must  be  sought  elsewhere.  Such  damage 
cannot  be  made  a  defense  to  an  action  for 
the  enforcement  of  the  assessment.  It  may 
be  added,  as  another  reason  for  the  Inad- 
missibility of  the  contracts,  that  they  were 
not  for  the  same  work  as  the  contract  under 
which  the  assessment  was  made,  but  includ- 
ed additional  work  and  had  never  been  per- 
formed. 

The  order  appealed  from  Is  affirmed. 

We  concur:    COOPElt,  J.;  HALL,  J. 


2  Cal.  App.  28 

TOWLE  et  al.  v.  SWEENEY  et  al. 

(Court  of  Appeal,  First  District,  Callfomla. 
Oct  18,  1905.) 

1.  Tbiai.— Findings  of  Facts— Agbeed  Case. 

Though  findings  of  fact  are  not  necessary 
to  the  validitj;  of  a  judgment  in  a  case  sub- 
mitted for  decision  on  an  agreed  statement  of 
facts,  the  court  is  not  thereby  precluded  from 
making  such  findings. 

2.  Limitation  of  Aonoirs— Pleading. 

Limitations  relied  on  must  be  specifically 
pleaded. 

[E!d.  Note. — For  cases  in  point  see  vol.  33, 
Cent  Dig.  Limitation  of  Actions,  §  C78.] 

3.  Limitation   or  Actions— Detebmination 
OF  Issue. 

Where  limitations  are  pleaded,  the  court  is 
bound  to  determine  the  issue  so  raised  from  the 
facts  connected  with  the  transaction  out  of 
whidi  the  right  of  action  arose,  whether  such 


facts  are  presented  in  the  form  of  an  agreed 
statement  or  by  evidence. 

[Ed.  Note. — For  cases  in  point  see  voL  33, 
Cent  Dig.  Limitation  of  Actions,  %  733.] 

4.  Same. 

A  finding  in  favor  of  a  defense  of  limita- 
tions does  not  cease  to  be  a  conclusion  of  law 
by  reason  of  being  found  among  the  findings 
of  fact,  but  will  be  regarded  according  to  its 
character,  notwithstanding  its  misplacpmont 

5.  Mechanics'   Liens— Buildiko  Contbact- 
OB's  Bond— Liability  of  Subett. 

Where  a  building  contractor's  bond  was 
conditioned  that  the  contractors  should  fully 
pay  to  the  person  or  persons  performing  labor 
cr  furnishing  material  the  value  of  the  labor 
or  materials,  and  should  be  void  if  the  con- 
tractors did  so  pay,  etc.,  the  bond  was  a  col- 
lateral obligation,  which  was  enforceable  by 
materialmen  only  to  the  extent  that  their  claim 
could  have  been  enforced  against  the  con- 
tractors. 

6.  Same— Contbacts— Limitations. 

Where  materials  were  furnished  to  build- 
ing contractors  under  an  oral  contract,  the 
materialmen  were  barred  by  limitations  from 
maintaining  an  action  on  the  contractora'  bond 
given  to  secure  payment  by_  them  of  claims^  for 
material,  etc.,  after  expiration  of  the  time  fixed 
for  the  maintenance  of  an  action  against  the 
contractors  on  such  oral  contract 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Action  by  J.  F.  Towle  and  others  against 
G.  C.  Sweeney  and  others.  From  a  Judg- 
ment In  favor  of  defendants,  plaintiffs  ap- 
peal.   Affirmed. 

Wickllffe  Matthews,  for  appellants.  W.  H. 
Jordan,  A.  G.  Eells,  and  Sheffield  S.  San- 
born, for  respondents. 

HARRISON,  P.  J.  The  firm  of  Gardner  * 
Boyden,  as  contractors,  entered  into  a  con- 
tract with  one  Probert,  as  owner,  for  the 
erection  of  a  .dwelling  house  in  San  Fran- 
cisco, and  at  the  same  time  the  defendants 
herein,  as  sureties.  In  connection  with  said 
contractors,  as  principals,  executed  a  bond 
in  the  penal  sum  of  $1,500  to  any  and  all 
persons  who  should  perform  labor  or  furnish 
materials  to  the  contractora,  conditioned  that 
if  the  said  contractors  "shall  fully  pay  to 
the  said  person  or  persons  performing  labor 
or  furnishing  materials"  the  value  of  such 
latwr  or  materials,  said  obligation  should  be 
void;  otherwise,  to  remain  In  full  force  and 
effect  The  plaintiffs  herein  furnished  the 
contractors  certain  materials,  which  were 
used  In  the  construction  of  the  said  dwelling 
bouse,  and,  the  contractors  not  having  paid 
for  the  same,  brought  the  present  action 
against  the  sureties  to  recover  from  them 
the  value  of  the  materials  so  furnished. 
The  construction  of  the  dwelling  house  was 
completed  November  26, 1895,  and  the  present 
action  was  commenced  April  8,  1898.  The 
defendants  set  up  the  statute  of  limitations 
(Code  Civ.  Proc.  §  339,  subd.  1)  in  their 
answer  as  a  defense  to  the  action,  and  the 
court  found  in  their  favor  upon  this  issue, 
and  rendered  Judgment  accordingly,  from 
which  the  plaintiffs  have  appealed. 
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1.  At  the  trial  the  parties  submitted  the 
cause  upon  an  agreed  statement  of  tacts. 
Thereupon  the  court  filed  Its  written  finding 
of  facts  and  conclusions  of  law,  and  entered 
Judgment  accordingly.  Its  finding  that  the 
plaintiffs'  cause  of  action  Is  barred  by  the 
proTlsions  of  subdivision  1  of  section  339  of 
the  Code  of  Civil  Procedure  Is  placed  among 
the  findings  of  fact,  and  It  Is  urged  by  the 
appellants  that,  as  the  cause  was  submitted 
upon  an  agreed  statements  of  facts,  there 
should  have  been  no  finding  of  facts;  and 
that,  as  the  statute  of  limitations  was  not 
included  in  the  agreed  facts,  the  finding 
thweon  must  be  disregarded,  and  was  im- 
proi)erly  considered  by  the  court  as  a  basis  for 
its  conclusions  of  law  and  judgment  While 
the  findings  of  fact  made  by  the  court  are 
not  identical  In  form  or  language  with  the 
agreed  statement  ujion  which  the  case  was 
submitted,  it  Is  not  claimed  by  the  appellants 
that  there  is  any  substantial  variance  in 
their  effect,  or  that  any  fact  found  by  the 
court,  other  than  its  finding  upon  the  statute 
of  limitations,  is  not  supported  by  the  facts 
stated  in  the  agi'eed  statement.  Although 
findings  of  fact  are  not  necessary  to  the 
validity  of  a  Judgment,  where  the  case  is 
submitted  for  decision  upon  an  agreed 
statement  of  facts,  yet  the  court  is  not 
thereby  precluded  from  making  such  findings 
of  fact  It  may  adopt  the  agreed  statement 
as  its  own  finding  of  facts,  or  It  may  make 
findings  therefrom  to  correspond  with  the 
issues  to  be  determined;  and,  as  it  Is  re- 
quired to  find  only  the  ultimate  facts  in  the 
case,  it  may  find  such  ultimate  facts  from 
the  probative  facts  set  out  in  the  agreed 
statement,  as  well  as  from  evidence  thereof. 
An  agreed  statement  of  facts  is  but  a  sub- 
stitute for  evidence  of  those  facts,  and  in 
this  respect  differs  from  an  "agreed  case," 
which,  under  section  1138  of  the  Code  of 
Civil  Procedure,  may  be  submitted  for  de- 
cision without  any  pleadings.  Findings  of 
fact  must  always  have  reference  to  the  issues 
to  be  determined,  and  in  considering  their 
effect  for  determining  the  issues  in  a  case 
the  court  may  consider  any  provision  or 
rule  of  law  applicable  to  such  determination. 
The  statute  of  limitations  is  a  provision  of 
law  rather  than  a  fact ;  and,  being  a  defense 
to  the  plaintlffa'  right  of  action  which  must 
be  specifically  pleaded,  it.  forms  an  issue 
which  the  court  must  determine  from  the 
&ct8  connected  with  the  transaction  out  of 
which  the  right  of  action  arose,  whether 
such  facts  are  presented  In  the  form  of  an 
agreed  statement  or  by  evidence.  Whether 
a  cause  of  actlcm  is  barred  by  the  statute 
of  limitations  is,  like  ownership,  a  mixed 
question  of  law  and  fact  and  may  be  either, 
according  to  the  manner  in  which  it  Is  pre- 
sented. As  a  recital  in  the  nature  of  a 
right  or  of  a  defense,  it  Is  a  fact  while, 
as  the  determination  of  an  issue  in  the 
cause  pending  before  the  court  It  is  a  con- 
clusion of  law.    Itichter  t.  Uenningsan,  110 


Cal.  630,  42  Pac.  1077.  It  does  not  cease 
to  be  a  conclusion  of  law  by  reason  of  being 
found  among  the  findings  of  fact,  and  is 
to  be  regarded  according  to  Its  character, 
notwithstanding  its  misplacement.  Savings 
Bank  &  L.  Soc.  v.  Burnett  106  Cal.  514, 
39  Pac  922;  Burton  v.  Burton,  79  Cal.  490, 
21  Pac  847;  Hamilton  v.  Delhi  M.  Co.,  118 
Cal.  148,  50  Pac.  378.  The  court  therefore, 
did  not  err  in  making  a  finding  upon  the 
defense  of  the  statute  of  limitations  set  up 
by  the  answer  of  defendants,  and  rendering 
Judgment  accordingly. 

2.  Upon  the  facts  found  by  the  court  as 
well  as  by  the  agreed  statement  of  facts, 
plaintiffs'  cause  of  action  against  Gardner 
&  Boyden  was  barred  by  the  statute  of  lim- 
itations. The  materials  for  which  the  plain- 
tiffs seek  to  recover  were  furnished  prior 
to  September  19, 1895,  and  the  present  action 
was  not  commenced  until  April  8,  1898. 
The  contract  under  which  they  were  fur- 
nished was  verbal,  and  its  character  and 
Incidents,  as  a  verbal  contract  were  not 
varied  by  reason  of  the  bond  set  forth  in 
the  complaint  The  obligation  of  Oardner 
&  Boyden  to  the  plaintiffs  was  not  created 
by  that  instrument  nor  is  there  in  it  any 
direct  agreement  with  them  on  the  part  of 
Gardner  &  Boyden.  The  plaintiffs  are  not 
parties  to  the  Instrument  and  the  Instrument 
itself  Is  only  collateral  to  any  obligation 
that  might  arise  In  their  behalf  for  materials 
thereafter  furnished  by  them.  It  does  not 
constitute  a  direct  and  Independent  obliga- 
tion on  the  part  of  Gardner  &  Boyden  to 
discharge  every  liability  that  may  be  after- 
wards Incurred  by  them  for  materials,  nor 
does  it  purport  to  vary  or  enlarge  such  lia- 
bility, but  merely  provides  that  whatever 
obligation  they  may  enter  into  for  furnishing 
materials  shall  be  discharged  according  to 
Its  terms.  The  condition  in  the  instrument 
that  it  shall  be  void.  If  Gardner  &  Boyden 
"shall  duly  pay"  the  value  of  the  materials, 
shows  that  such  payment  Is  to  be  made 
according  to  the  terms  under  which  the  ma- 
terials may  be  furnished.  The  obligation  of 
the  defendants  as  sureties  for  the  payment 
by  Gardner  &  Boyden  for  any  labor  or  ma- 
terials that  might  be  furnished  to  them  In 
the  construction  of  the  dwelling  house  is 
accessory  and  collateral  to  the  obligation 
of  their  principals,  and  can  be  enforced 
against  them  only  to  the  extent  that  the 
same  obligation  could  have  been  enforced 
against  Gardner  &  Boyden.  County  of  Sono- 
ma V.  Hall,  132  Cal.  589,  62  Pac  257,  312, 
65  Pac  12,  459;  Paige  v.  Carroll,  61  CaL 
211;  Farmers'  &  M.  Bank  v.  Klngsley,  2 
Doug.  (Mleh.)  403.  By  virtue  of  the  prin- 
ciples governing  the  relation  between  prin- 
cipal and  surety,  the  liability  of  the  sureties 
Is  measured  by  that  of  the  principal,  and,  un- 
less the  claim  of  the  creditor  can  be  enforced 
against  the  principal,  It  cannot  be  enforced 
against  the  surety.  As  his  obligation  Is  ac- 
cessory to  that  of  the  principal,  if  the  prin- 
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cipal  Is  not  liable,  he  Is  not,  for  there  can 
be  no  accessory  if  there  is  no  principal; 
and  the  surety  may  avail  himself  of  any 
defense  to  the  claim  that  would  have  been 
available  to  the  principal.  There  are  certain 
well-recognlzed  exceptions  to  this  rule,  but 
t  none  of  them  exist  in  the  present  case.  "It 
is  of  the  essence  of  this  contract  that  there 
should  be  some  one  liable  as  principal,  and, 
accordingly,  when  one  party  agrees  to  be- 
come responsible  for  another,  the  former  in- 
curs no  obligation  as  surety,  if  no  valid 
claim  whatever  arises  against  the  principal ; 
whilst,  on  the  other  hand,  the  liability  of 
the  surety  upon  a  claim  that  is  good  against 
the  principal  ceases  so  soon  as  such  claim 
Is  extinguished."  Chitty  on  Contracts  (lltb 
Am.  Ed.)  738.  In  Farmers'  &  M.  Bank  v. 
Eingsley,  supra,  the  Supreme  Court  of  Michi- 
gan said:  "It  would  be  as  difficult  to  con- 
ceive of  a  surety's  liability  continuing  after 
the  principal  obligation  was  discharged  as 
of  a  shadow's  remaining  after  the  substance 
was  removed."  See,  also,  Brandt  on  Surety- 
ship, {  164  et  seq. ;  De  Colyar  on  Guaranties, 
89;  Pothler  on  Conti-acts,  229;  Hazard  v. 
Irwin,  18  Pick.  95;  Elslng  t.  Andrews,  66 
Conn.  65,  33  AU.  685,  60  Am.  St.  Rep.  75. 

It  follows  from  the  foregoing  that  the 
defense  of  the  statute  of  limitations  which 
was  available  to  Gardner  &  Boyden  is  also 
available  to  the  defendants  herein,  and  that 
the  court  properly  rendered  Judgment  in 
their  favor.  County  of  Sonoma  v.  Hall,  132 
Cal.  689,  62  Pac.  257,  312,  65  Pac.  12,  459; 
Auchampaugh  t.  Schmidt,  70  Iowa,  642,  27 
N.  W.  805,  59  Am.  St  Rep.  459;  Bridges 
V.  Blake,  106  Ind.  332,  6  N.  E.  833.  In 
Whiting  V.  Clark,  17  Cal.  407,  and  Slchel 
V.  Carrlllo,  42  Cal.  493,  cited  on  behalf  of 
appellants,  the  defendants,  by  the  terms  of 
their  contract,  became  personally  bound  to 
the  plaintiff,  independent  of  the  obligation 
of  the  principal  debtor.  In  Slchel  v.  Carrlllo, 
42  Cal.  499,  the  court  placed  its  decision 
upon  the  distinction  between  the  statute  of 
limitations,  which  takes  from  the  plaintiff 
all  remedy  whatever  against  the  principal 
debtor,  and  a  statute  which  deprives  him 
merely  of  a  particular  remedy — as  in  that 
case  a  remedy  against  the  estate  of  a  de- 
ceased person — leaving  his  right  to  other 
remedies  unaffected  thereby. 

The  Judgment  and  order  are  affirmed. 

We  concur:    COOPER,  J.;  HALL,  J. 


3  Cal.  App.  61 

NEWELL  V.  BRILL. 

(Court  of  Appeal,  Second  District,  California. 
Oct  24,  1905.) 

1,  Mechanic's  Liens— Foreclosuke— Actions 
— Variance. 
Where  a  complaint  to  foreclose  a  mechan- 
ic's lien  alleged  that  the  contractors  agreed  to 
do  all  the  work  and  furnish  all  the  materials 
to  complete  the  plumbing  work,  according  to 
the  plans,  for  $614,  and  the  claim  of  lien  recited 
ttiat  the  work  and  materials  necessary  to  do 


the  "plumbing  work"  were  to  be  furnished,  ac- 
cording to  the  plans,  for  $614,  a  variance  be- 
tween the  complaint  and  the  contract,  which 
required  the  contractors  to  do  the  "eas-fitting 
and  plumbing  in  the  building"  for  |C14,  was 
not  fatal  under  Code  Civ.  Proc.  g  1187,  requir- 
ing the  claim  of  lien  to  contain  "a  statement  of 
the  terms,  time  given  and  conditions  of  the  con- 
tract" etc 

2.  Same. 

Where,  in  a  suit  to  foreclose  a  mechanic's 
lien,  nothing  was  allowed  on  account  of  extra 
materials,  an  alleged  variance  between  the  com- 
plaint and  lien  and  the  contract  relating  solely 
to  extra  materials,  was  immaterial. 

3.  Same— Extra  Work. 

Where  a  mechanic's  lien  recited  that  during 
the  progress  of  the  work  defendant  ordered 
certain  extra  work  and  agreed  to  pay  therefor 
the  reasonable  value  of  the  materials  furnished 
and  labor  performed,  which  was  the  sum  of 
$21.84,  such  allegation  sufficiently  showed  that 
the  order  and  agreement  for  such  extra  work, 
etc.,  was  that  of  the  defendant 

4.  Same— Pleading— Negative  Pbkqnant— 
Pboop, 

Where,  in  a  suit  to  foreclose  a  mechanic's 
lien  on  an  assigned  claim,  defendant's  denial  of 
the  assignment  was  pregnant  with  the  admission 
thereof,  it  was  not  necessary  for  plaintifC  to 
prove  the  assignment 
6.  Same— Pbopertt— Descbiptioh. 

Where,  in  a  suit  to  foreclose  a  mechanic's 
lien,  the  house  subject  to  the  lien  was  described, 
and  the  decree  directed  a  sale  only  of  the  build- 
ing and  land  on  which  it  was  situated,  it  was 
not  material  that  the  land  necessary  for  the 
occupation  of  the  building  was  not  described. 

6.  Same. 

Where,  in  a  suit  to  foreclose  a  mechanic's 
lien,  the  complaint  referred  to  the  claim  of  lien 
for  a  description  of  the  property,  and  the  claim 
contained  a  sufficient  description  thereof,  the 
complaint  was  not  objectionable  for  failure  to 
contain  a  sufficient  description. 

Appeal  from  Superior  Court  Los  Angeles 
County;  M.  T.  Allen,  Judge. 

Action  by  W.  D.  Newell  against  William 
Brill.  From  a  Judgment  in  favor  of  plaintiff 
and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial,  he  appeals.    Affirmed. 

Rehearing  denied  by  Court  of  Appeal, 
November  23,  1905;  by  Supreme  Court  De- 
cember 22,  1905. 

W.  C.  Batchelier,  for  appellant  Jones  & 
Weller,  for  respondent 

GRAY,  P.  J.  The  plaintiff  had  Judgment 
herein  foreclosing  a  mechanic's  lien,  and 
the  defendant  appeals  from  the  same  and 
from  an  order  denying  him  a  new  trlaL 

1.  The  contract  of  plaintHTs  assignors, 
Newell  Bros.,  provided  that  the  firm  would 
do  the  gas-fitting  and  the  plumbing  in  the 
building  for  $614.  The  complaint  alleges 
that  the  Newell  Bros,  "agreed  to  do  all  of 
the  work  and  furnish  all  materials  necessary 
to  complete  the  plumbing  work  in  said  build- 
ing, according  to  the  plans  agreed  upon  be- 
tween said  parties,"  for  an  agreed  price  of 
$614.  The  claim  of  lien  recited  that  the 
work  and  materials  necessary  to  do  the 
plumbing  work  were  to  be  done  and  fur- 
nished, "according  to  the  plana  and  specifi- 
cations agreed  upon  between  said  claimants 
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and  said  WUUam  BrlU,"  for  $614.  It  ta 
claimed  tliat  tbere  was  a  material  variance 
between  the  agreement  above  quoted  on  the 
one  band,  and  the  claim  of  Hen  and  the  com- 
plaint on  the  other.  We  do  not  think  this 
claim  should  be  upheld.  The  mechanic's 
lien  law  Is  remedial,  and  should  be  liberally 
construed,  with  a  "view  to  effect  its  objects 
and  to  promote  justice."  Code  Civ.  Proc. 
S  4.  It  may  be  true  that  the  business  of  a 
gas-fitter  Is  something  separate  and  distinct 
from  that  of  a  plumber,  and  yet  It  must  be 
admitted  that  there  la  a  close  kinship  be- 
tween the  two  occupations,  so  close,  in  fact, 
that  in  reading  the  complaint,  and  also  the 
claim  of  Hen,  and  noting  that  they  both  fix 
the  price  of  the  work  and  materials  used  In 
the  plumbing  at  exactly  the  same  figure  that 
both  the  plumbing  and  the  gas-flttlng  were 
to  be  done  for  under  the  terms  of  the  con- 
.  tract,  and  that  <»ie  firm  was  doing  the  whole 
of  this  work,  It  would  be  difficult  to  think 
otherwise  than  that  the  word  "plumbing," 
as  used  In  the  Hen  and  complaint,  was  in- 
tended to  embrace  all  the  work  and  materials 
mentioned  in  the  contract  We  do  not  think 
any  person  was,  or  could  be,  misled  by  the 
omission  of  the  word  "ga»-fltting,"  and  there- 
fore are  of  opinion  that  this  did  not  con- 
stitute a  fatal  variance,  but  that  there  was  a 
substantial  compUance  with  that  part  of 
section  1187,  Code  of  Civil  Procedure,  which 
requires  in  the  claim  of  Hen  "a  statement 
of  the  terms,  time  given,  and  conditions  of 
his  contract" 

2.  Nor  is  there  any  material  variance  be- 
tween the  allegations  of  the  complaint  and 
lien,  on  the  one  hand,  and  the  contract,  on 
the  other,  in  respect  to  the  extra  work  and 
materials  to  be  furnished.  At  the  trial  the 
complaint  was  amended  by  striking  out  the 
reference  to  "other  materials."  This  was 
done,  apparently,  for  the  reason  that  there, 
was  no  evidence  of  any  "extra  materials" 
having  been  furnished.  As  nothing  was  al- 
lowed in  this  connection  on  account  of  extra 
materials,  and  as  the  variance  complained 
of  related  only  to  those  extra  matorials, 
we  can  see  no  force  in  appellant's  complaint 
In  this  regard. 

a  The  objection'  that  the  $21.84  Item 
might  have  been  furnished  by  some  one  other 
than  Newell  Bros,  to  some  one  other  than 
BrlU,  so  far  as  the  allegations  of  the  claim 
of  lien  show,  is  without  merit  The  allega- 
tions of  the  complaint,  as  well  as  the  evi- 
dence and  findings,  are  to  the  effect  that  this 
extra  work  was  done  on  the  building  at  the 
request  of  Brill  by  the  Newell  Bros.,  and  that 
Brill  agreed  to  pay  for  the  same.  Readlntr 
the  whole  claim  of  Hen  together,  It  Is  ajv 
parent  from  It,  also,  that  this  extra  work 
was  done  for  Brill  by  plaintiff's  assignors, 
and  that  Is  all  that  Is  necessary.  The  ca8«> 
In  this  respect  Is  unlike  the  case  of  Maders 
Flume  Co.  v.  Kendall,  120  Cal.  182,  52  Pac. 
804,  05  Am.  St  Rep.  177.    In  that  case  the 


claim  entirely  failed  to  state  the  name  of 
the  person  for  whom  the  materials  were 
furnished,  and  It  was  held  that  section  1187, 
Code  of  Civil  Procedure,  reqolrlng  such  state- 
ment, was  not  complied  with;  but  here  the 
claim  reads  as  follows:  "That  thereafter, 
■  ♦  *  and  during  the  progress  of  said 
.  work  under  said  contracts,  the  said  William 
Brill  ordered  certain  extra  work,  and  agreed 
to  pay  therefor  the  reasonable  value  of  the 
materials  furnished  and  labor  performed ; 
that  the  reasonable  value  of  said  labor  and 
materials  so  done  and  furnished  was  and 
is  the  sum  of  $21.84."  It  Is  reasonably 
plain  that  the  above  expression  "so  done  and 
furnished"  means  done  and  furnished  in  ac- 
cordance with  the  order  and  agreement  of 
William  Brill  previously  referred  to,  and 
from  this  the  "name  of  the  party"  for  and 
to  whom  It  was  furnished  appears; 

4.  The  attempted  denial,  in  the  answer, 
of  the  assignment  to  and  ownership  of  the 
claim  in  plaintiff,  is  pregnant  with  an  ad- 
mission of  those  facts,  and  It  was  unneces- 
sary, therefore,  to  introduce  any  evidence 
on  the  subject  of  the  assignment 

6.  It  is  claimed  that  there  is  an  uncertain- 
ty of  description  In  the  complaint  as  to  the 
property  sought  to  be  charged  with  the  Hen, 
and  that  the  property  convenient  for  the 
use  and  occupation  of  the  house  Is  not 
designated.  The  house  Is  certainly  describ- 
ed, and  the  case  should  not  be  reversed 
because  it  does  not  appear  how  much  land 
is  necessary  for  its  occupation.  Sldllnger 
V.  Kerfcow,  82  Cal.  45,  22  Pac.  032.  The  de- 
cree directs  the  sale  only  of  the  building 
and  the  land  on  which  it  is  situated.  Sachse 
V.  Auburn,  95  Cal.  651,  30  Pac.  800.  Besides, 
the  claim  of  Hen  contains  an  accurate  de- 
scription of  the  lot,  "together  with  the  build- 
ing thereon,"  upon  which  the  Hen  Is  claimed, 
and  a  reference  to  this  may  be  had  to  obviate 
uncertalhty  In  other  directions.  It  Is  al- 
leged In  the  complaint  that  the  claim  of  lien 
contains  a  description  of  the  property  sufll- 
clent  for  identification,  and  this  allegation 
Is  borne  out  by  an  inspection  of  the  claim 
referred  to.  The  complaint  was  therefore 
sufficient  in  the  matter  of  description. 

Some  other  objections  are  urged,  but  after 
examination  we  consider  them  of  not  suffi- 
cient Importance  to  warrant  a  discussion. 

The  judgment  and  order  appealed  from  are 
affirmed. 

We  concur:    SMITH,  J.;  ALLEN,  J. 


1  Cal.  App.  55 
REED  V.  SEHON. 

(Court  of  Appeal,  Second  District,  California. 
Oct  23,  1905.) 

Officbrs — ELToimi.rrT— Otheb  Office— Re- 
TiKED  Army  Officeb. 

Rev.  St.  V.  S.  S5  1245-1259  tU.  S.  Comp. 
St  1901,  pp.  88.'>-889],  provide  for  the  retire- 
meat  of  army  officers.  Section  1259  authorizes 
the  aasignment  of  retired  officers  to  duty  at  the 
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Soldier^  Home,  and  by  mbaeqaent  enactmenta 
retired  officers  maj  be  detailed  for  service  with 
the  militia  of  the  aeyeral  states  or  in  colleges 
and  militarjr  schools,  and  in  time  of  war  may 
be  emplored  on  acdre  doty  other  than  bi  com- 
mand of  troooa.  Act  March  2,  1903,  c.  975, 
32  Stat  927,  932  [U.  8.  Comp.  Bt  Supp.  1905, 
p.  194] ;  Act  April  23,  1904,  c.  1485,  33  Stat. 
259;  Act  Not.  3,  1893,  c.  13,  28  Stat  7  [U.  8. 
Comp.  St  1901,  p.  863] ;  Act  Aug.  6,  1894,  c. 
228,  28  Stat  235  [TT.  8.  Comp.  St  1901,  p.  864] ; 
Act  April  21,  1904,  c.  1403,  83  Stat  225 
[TJ.  8.  Comp.  St  Supp.  1906,  p.  190].  Held, 
that  a  retired  army  officer  is  not,  by  reason  of 
such  retirement  holding  an  office  within  State 
Const  art  4,  |  20,  making  any  person  holding 
any  IncratiTe  office  under  the  United  States  in- 
eligible to  any  cItU  office  of  profit  nnder  the 
state. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  4, 
Cent  Dig.  Army  and  Navy,  {  27;  voL  87, 
Cent  Dig.  Officers,  |  43.] 

Appeal  from  Superior  Oonrt,  San  Diego 
County;  B.  S.  Torrance,  Judge. 

Contest  by  D.  C.  Reed  against  John  U 
Sebon  over  the  office  of  mayor  of  the  city  of 
San  Diego.  From  a  Judgment  In  favor  of 
contestor,  contestee  appeals.    Reversed. 

Rehearing  denied  by  Supreme  Court  De- 
cember 22,  1905. 

J.  B.  Manniz,  H.  8.  tJtIey,  Hunsakw  A 
Brltt,  and  B.  W.  Brltt,  for  appellant 
Steams  &  Sweet  and  F.  W.  Steams,  for  re- 
spondent 

SMITH,  J.  This  Is  a  contest  of  the  elec- 
tion of  defendant  to  the  office  of  mayor  of 
the  city  of  San  Diego,  on  the  ground  of 
ineligibility.  Code  Civ.  Proc.  §  1111,  BUbd.  2. 
Tbe  special  ground  assigned  Is  that  at  the 
time  of  the  election  "tbe  defendant  held  and 
now  holds  an  office  In  tbe  army  of  the  United 
States,  to  wit,  tbe  office  of  first  lieutenant  of 
Infantoy  •  •  •  retired  with  the  rank  of 
captain,"  eta  The  principal  question  In- 
volved in  the  case  is  whether  the  position  of 
the  defendant  as  retired  officer  is  a  "lucrative 
office"  wltbin  the  meaning  of  section  20, 
art  4,  of  the  Constitution  of  this  state;  or, 
rather,  whether  it  is  an  "office,"  for,  if  so. 
It  Is  undoubtedly  lucrative.  The  court  held 
that  the  case  came  within  the  application  of 
tbe  constitutional  provision,  and  judgment 
was  entered  annulling  and  setting  aside  tbe 
defendant's  election.  The  appeal  Is  from  the 
Judgment 

The  provision  of  the  Constitution  referred 
to,  and  tbe  provisions  of  the  Revised  Statutes 
of  the  United  States  [U.  S.  Comp.  St  1901, 
pp.  885-889]  referring  to  retired  officers,  are 
as  follows: 

"Sec.  20.  No  person  holding  any  lucrative 
office  under  the  United  States,  or  any  other 
power,  shall  be  eligible  to  any  civil  office  of 
profit  under  this  state:  provided,  that  offi- 
cers In  the  militia,  who  receive  so  annual 
salary,  local  officers,  or  postmasters  whose 
compensation  does  not  exceed  five  hundred 
dollars  per  annum,  shall  not  be  deemed  to 
bold  lucrative  offices." 

"Sec.  1245.  When  any  officer  has  become 


Incapable  of  pertormlng  flie  dntlei  9t  Ua 
office,  he  shall  be  either  retired  from  active 
service,  or  wholly  retired  from  tbe  service 
by  the  President,  as  hereinafter  provided." 

"Sea  1251.  When  a  retiring  board  finds 
that  an  officer  is  incapacitated  for  active  serv- 
ice, and  that  his  incapacity  is  the  result  of 
an  Incident  of  service,  and  such  decision  Is 
approved  by  the  President,  said  officer  shall 
be  retired  from  active  service  and  placed  on 
the  list  of  retired  officers. 

"Sea  12SZ  When  the  board  finds  that  an 
officer  Is  incapacitated  for  active  service,  and 
that  bis  incapacity  is  not  tbe  resalt  of  any 
incident  of  the  service,  and  its  decision  la 
approved  by  tbe  President  the  officer  shall 
be  retired  from  active  service,  or  wholly 
retired  from  ttte  service,  as  the  President 
may  determine.  The  names  of  officers  whol- 
ly retired  from  tbe  service  shall  be  omitted 
from  the  Army  Register." 

"Sec.  1255.  Officers  retired  from  active  serv- 
ice shall  be  withdrawn  from  command  and 
from  tbe  line  of  promotion. 

"Sec.  1250.  Officers  retired  from  active  serv- 
ice shall  be  entitled  to  wear  the  uniform  of 
the  rank  on  which  they  may  be  retired. 
They  shall  contlnoe  to  be  borne  on  tbe  Army 
Register,  and  ataall  be  subject  to  the  rales 
and  articles  of  war,  and  to  trial  by  geno'al 
court-martial  for  any  breach  thereof. 

"Sea  1257.  When  any  officer  in  tbe  line  of 
promotion  Is  retired  from  active  service,  the 
next  officer  in  rank  shall  be  promoted  to  his 
place,  according  to  the  established  rules  of 
the  service;  and  the  same  rule  of  promotion 
shall  be  applied,  successively,  to  the  vacan- 
cies consequent  upon  such  retirement" 

"Sea  1259.  Retired  officers  of  tbe  srmy 
may  be  assigned  to  duty  at  the  Soldiers' 
Home  upon  a  selection  by  tbe  commissioners 
of  that  Institution,  approved  by  the  Secretary 
of  War;  and  a  retired  officer  shall  not  be 
assigned  to  any  other  duty." 

By  subsequent  statutory  provisions,  cited 
In  respondent's  brief,  retired  officers  may  be 
detailed  also  for  service  with  the  mllltla  of 
the  several  states  (Act  March  2,  1903,  a  975, 
32  Stat  927,  932  [U.  S.  Comp.  St  Supp.  1905, 
p.  194];  Act  April  23,  1904,  a  1485,  33  Stat 
259),  or  in  colleges,  eta,  and  military  schools 
(Act  Nov.  3,  1803,  a  13,  28  Stat  7  [U.  S. 
Comp.  St  1901,  p.  863];  Act  Aug.  6,  1894, 
a  228,  28  Stat  235  [U.  S.  Comp.  St  1901, 
p.  864];  Act  April  21,  1904,  a  1403,  33 
Stat  226  [U.  S.  Comp.  St  Supp.  1905,  p. 
190]),  and  In  time  of  war  may  "be  employed 
on  active  duty,  other  than  in  command  of 
troops." 

The  defendant,  prior  to  his  retirement  was 
first  lieutenant  of  the  Twentieth  United 
States  Infantry,  and  there  can  be  no  doubt 
that  by  bis  retirement  tbe  office  be  had  pre- 
viously held  was  vacated.  The  question, 
then,  Is  whether  there  Is  another  office  cor- 
responding to  bis  position  as  a  retired  officer; 
and  this  question  we  think  must  be  answered 
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In  She  negatlTe.  tfor,  though  the  word 
"office"  may  be  used  In  varying  senses,  the 
term  In  any  proper  senae  Implies,  as  Indi- 
cated by  Its  etymology,  a  duty  or  duties  to 
be  performed.  Other  elements,  such  as  the 
public  nature  of  the  duty  and  Its  permanence, 
may  be  necessary  to  constitute  a  public  office; 
but  this  element — that  Is,  duty  or  service 
to  be  performed — is  an  essential  part  of  the 
definition.  Marshall,  O.  J.,  In  U.  S.  v.  Mau- 
rice, Fed.  Gas.  No.  15,747,  cited,  Saunderr- 
v.  Haynes,  13  Cal.  155.  The  term  "office" 
may,  Indeed,  like  other  terms,  be  used  in  a 
sense  other  than  the  proper  one,  but  the  pre- 
sumption Is,  unless  the  contrary  appears, 
that  the  proper  sense  was  Intended,  and  here 
we  see  no  reason  to  suppose  that  it  was  not 

It  also  seems  clear  to  us  that,  under  the 
provisions  of  the  statute  cited,  the  position 
of  the  defendant  is  a  mere  sinecure  with- 
out any  duties  attached  to  it;  and  hence 
that  it  cannot  properly  be  called  an  office. 
It  Is  true  that  a  retired  officer  may  be  de- 
tailed to  perform  the  duties  of  the  several 
offices  or  employments  specified  In  the  statu- 
tory provisions  that  have  been  cited,  such  as 
an  officer  at  a  soldiers'  home,  or  as  a  profess- 
or, or  in  connection  with  the  militia  of  the 
state,  or  in  the  military  service  in  time  of 
war:  but  these  are  mere  offices  or  employ- 
ments to  which  be  may  be  appointed;  and 
until  they  tiappen  no  service  can  be  required 
of  htm.  Nor  can  the  mere  fact  that  he  is 
subject  to  the  remote  contingency  of  being 
thus  employed  be  regarded  as  such  a  duty 
as  is  contemplated  in  the  definition.  All 
this  is  apparently  implied  in  the  expression 
"retired  officer,"  which  may  be  regarded  as 
fairly  synonymous  with  the  words  "ex-offi- 
cer," or  "cl-devant  officer,"  and  implies  that 
be  is  no  longer  an  officer  In  the  proper  sense 
of  the  term — just  as  when  we  speak  of  a 
brevet  captain,  we  mean  one  who — unless 
specially  assigned  command  by  the  Pres- 
ident— i»  not  a  captain,  but  merely  has  the 
title.  In  the  same  way  we  speak  of  a  trans- 
fer as  an  executed  contract,  meaning  some- 
thing which  has  been,  but  Is  no  longer  a  con- 
tra«;t  as  defined  in  tbe  Code.  Civ.  Code,  { 
1549.  We  see  no  reason,  therefore,  in  the 
language  used,  to  attribute  to  the  constitu- 
tional provision  an  intention  of  disfranchis- 
ing a  class  of  eminently  deserving  men  and 
depriving  the  state  of  their  services. 

We  are  of  the  opinion,  therefore,  that  the 
case  does  not  come  within  the  provision  of 
the  Constitution  cited;  and  to  what  has  been 
said  may  be  added  tliat  this  construction  of 
the  provision  would  seem  to  be  required  by 
the  reason  for  its  enactment,  wlilch  would 
seem  to  be  the  obvious  consideration  that 
an  officer  of  the  state,  who  is  presumably 
employed  to  devote  himself  exclusively  to 
tbe  duties  of  his  office,  should  not  be  per- 
mitted to  assume  other  duties  incompatible 
with  his  own.  This  was  the  view  taken  of 
tbe  case  by  tbe  court  of  appeals  of  New 


Tork  In  feople  fr.  Duane,  121  N.  Y.  367,  24 
N.  B.  845,  and  this  view  Is  also  supported  In 
some  degree  by  the  decision  of  the  court  of 
cUlms  In  Geddes  v.  V.  S.,  38  Ot  CI.  428.  In 
the  case  of  State  r.  De  Grass,  53  Tex.  387, 
the  question  Involved  here,  and  In  People 
V.  Duane,  was  decided  differently,  but  with- 
out discussion.  In  other  cases  cited  by  the 
respondent.  It  was  held  that  a  retired  officer 
was  an  "officer"  within  the  sense  of  the 
several  statutes  Involved  (In  re  Tyler,  18 
Ct  CI.  25;  In  re  Wlnthrop,  81  Ct.  01.  35; 
Franklin  ▼.  U.  S.,  29  Ct  01.  6;  V.  8.  v.  Tyler, 
105  U.  S.  244,  26  L.  Ed.  985;  Wood  v.  U.  S., 
107  U.  S.  414,  2  Sup.  Ct  551,  27  L.  Ed.  542); 
and  It  is  claimed,  in  effect  on  the  authority 
of  these  cases,  that  if  there  be  an  officer 
there  must  be  an  office.  But  the  contention 
we  think  is  untenable.  Tbe  terms  "officer" 
and  "office"  are,  indeed,  paronymous,  and 
In  their  original  and  proper  sense  are  to 
be  regarded  as  strictly  correlative.  But 
both  terms,  like  moat  other  terms,  are  used 
In  various  senses;  nor  do  the  variations 
of  the  one  always  correspond  with  the  oth- 
er. Thus,  it  sometimes  happens  that  the 
word  "officer"  Is  used  without  reference  to 
the  original  and  proper  sense;  and  this  we 
think  was  the  case  In  the  statutes  Involved 
In  the  cases  cited,  and  Is  the  case  when  the 
term  Is  applied  to  retired  officers. 

The  Judgment  appealed  from  Is  reversed, 
and  the  case  remanded,  with  directions  to 
the  lower  court  to  dismiss  the  proceeding. 

We  concur:    GBAT,  P.  J.;  ALLEN,  J, 


i  Cal.  App.  M 
WYMAN  V.  HOOKER. 

(Court  of  Appeol.  Sc^nd  r>i.strlct  Callfornfa. 
Oct  18,  1905.) 

1.  Contracts — Pebformasce — CoMPtAiNT. 

Where,  in  an  action  on  a  comnleted  con- 
tract, the  complaint  alleftwl  that  the  oontriict 
was  fully  performed  on  the  contractor's  part, 
and  contained  a  copy  of  the  contract  attached 
as  an  exhibit  the  complaint,  in  the  absence 
of  a  special  demurrer,  was  not  fatally  defective  . 
for  failure  to  allege  that  tbe  work  was  done  to 
the  satisfaction  of  the  architect  or  that  the 
latter  gave  the  required  certificate  for  the  last 
payment 

[Ed.  Note. — ^Por  cases  In  point  see  vol.  11, 
Cent  Dig.  Contracts,  i  1637.] 

2.  Sake — FiWDiwas — Bvipencb. 

Where,  In  an  action  on  a  bnilding  con- 
tract the  written  certificate  for  final  payment 
duly  signed  by  the  architect  was  introduced  in 
evidence,  and  It  also  appeared  that  the  owner 
went  into  possession  of  the  bnilding,  a  finding 
that  the  work  was  accepted  by  the  architect 
and  that  defendant  by  his  tenants  tgok  poa- 
sesslon  of  the  same  and  ever  since  occupied  it 
was  Justified. 
8.  Trial — SpeciaIi  Findings — ^Issues. 

Special  finding  held  responsive  to  the  is- 
sue of  performance  of  the  contract 

4.   CONTBAOT — ^AUOUNT     DU» — ^LlENB — DKDVO- 
TION. 

Where,  at  tbe  commencement  of  an  action 
by  a  building  contractor  for  a  balance  doe,  there 
remains  a  snm  due  from  the  coatrmctor  for 
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matertah  wlileli  eonstttntecl  a  Hen  on  the  prop- 
erty, which  waa  paid  by  defendant,  the  amount 
80  paid,  Includin^r  attorney's  fees  and  expenses, 
was  properly  allowed  as  a  counterclaim  against 
the  amount  otherwise  due  the  contractor,  as 
provided  by  Code  Civ.  Proe.  S  1193. 
6.  Same— Abchitkct'S  Cebtotcax*— Failuek 

TO  Pbocube. 

Where  a  builder  completed  his  contract, 
and  the  owner  took  possession  AtUr  the  ac- 
ceptance certificate  had  been  executed  by  the 
architect  and  the  contractor  had  done  every- 
thing necessary  to  entitle  him  to  a  certificate 
for  the  final  payment,  he  was  entitled  to  re- 
cover the  balance  due,  notwithstanding  the 
architect's  wrongful  withholding  of  such  final 
certificate. 

[Ed.  Note. — ^For  cas^  in'  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  g  1310.] 

6.  Same — Complaiwt. 

Where  an  architect  wrongfully  withheld  a 
contractor's  final  payment  certificate  after  com- 
pletion of  the  work,  it  was  not  necessary  that 
'the  contractor,  in  the  complaint  to  recover 
the  balance  dne,  should  allege  any  excuse  for 
failing  to  obtain  such  certificate,  but  be  was 
entitled  to  allege  and  prove  the  full  perform- 
ance, and  show  that  such  certificate  was  wrong- 
fully withheld. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent  Dig.  Contracts,  {  1637.] 

7.  Samk — Extra    Work — ^Weitten    Stipula- 
tion— Estimates — Waivkb. 

Where  extra  work  on  a  building  was  per- 
formed with  the  knowledge  and  consent  of  the 
owner  and  his  agent,  and  they  waived  a  writ- 
ten stipulation  and  a  separate  written  estimate 
provided  for  by  the  contract,  by  orally  agree- 
ing to  continue  the  work  without  such  estimates, 
the  owner  could  not  thereafter  repudiate  the 
work  because  the  estimates  were  not  furnished. 

8.  TRiAii — Evidence — REBtrrrAL. 

Where,  in  an  action  on  a  building  contract, 
the  architect  testified. that  a  floor  in  the  build- 
ing was  defective,  the  contractor  was  properly 
permitted  to  testify  in  rebuttal  that  he  did  not 
pay  his  subcontractor  for  the  floor  until  the 
architect  "passed  on  it,  said  it  was  all  right, 
and  accepted  It." 

Appeal  from  Superior  Coort,  Los  Angeles 
Counly;  M.  T.  Allen,  Judge. 

Action  by  Elliott  B.  Wyman  against  John 
D.  Hooker.  From  a  Judgment  In  favor  of 
plaintltf,  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial,  be  appeals. 
Affirmed. 

Rehearing  denied  by  Supreme  Court,  De- 
cember 16,  1905. 

J.  W.  McKlnley,  for  appellant  Borden 
& '  Carhart,  fo'i  respondent 

-GRAY,-  P.  3.  '  This  Is  an  action  to  recover 
the  sum  of  $2,445.06,  alleged  to  be  due  upon 
a  certain  builder's  contract,  and  to  foreclose 
a  mechanic's  lien  securing  the  same.  The 
plaintiff  had  judgmoit  for  $1,665.57,  and  for 
costs,  and  a  decree -of  foreclosure,  from  all 
of  which,  and  frdnl  an  order  denying  a  new 
trial,  the  defendant  appeals. 

.^he  builder's  contract  provides  that  the 
work  shall  be  done  under  tte  direction  and 
ta  the  satisfaction  of  the  architect  It  fur- 
their  pr^yldes  fop  payments  as  follows: 
"$2;000  when  walls  are  up  ready  to  receive 
the  .trusses;  ^,000  when   roof  sm,  copings  i 


of  wall  cemented  and  rear  eomgated  Iroa 
finished;  $2,127.50  when  completed  and  ac- 
cepted; the  final  payment  of  $2,042.50  shall 
be  made  35  days  after  the  completion  and 
acceptance  of  the  work."  It  was  also  pro- 
vided: "That  In  each  case  of  the  said  pay- 
ments a  certificate  shall  be  obtained  from 
and  signed  by  said  John  Parkinson,  architect, 
to  the  effect  that  he  considers  the  payment 
properly  due ;  but  no  certificate  given  or  pay- 
ment made  under  this  contract,  except  the 
final  certificate  or  final  payment,  shall  be 
conclusive  evidence  of  the  performance  of 
this  contract  either  wholly  or  in  part,  and 
that  no  payment  shall  be  construed  to  be  an 
acceptance  of  defective  work  or  Improper 
materials." 

1.  Appellant  contends  that  the  complaint 
contains  no  allegation  that  the  work  was 
done  to  the  satisfaction  of  the  architect,  or 
that  the  architect  gave  the  certificate  as  to 
the  last  payment  mentioned  above.  The  com- 
plaint did  state  that  the  contract  was 
fully  performed  on  the  part  of  the  contractor, 
and  contained  a  copy  of  the  contract  attached 
as  an  exhibit  The  answer  denied  this  aver- 
ment of  performance,  and  there  was  no  spe- 
cial demurrer  to  the  complaint  for  uncer- 
tainty. The  allegations  of  the  complaint  tn 
this  respect  were  sufflclent  Code  Civ.  Proc. 
§  457;  Merits  t.  lAvelle,  77  Cal.  12,  18  Pac. 
803,  11  Am.  St  Rep.  229.  If  the  appellant 
did  not  regard  the  complaint  as  sufficient 
in  this  respect,  he  should  have  demurred 
specially  for  this  reason,  and  the  defect,  if 
it  was  a  defect,  could  have  been  remedied 
by  amendment  He  will  not  be  heard  on 
appeal  as  to  an  objection  of  this  character, 
as  such  an  objection  Is  deemed  to  be  waived' 
when  not  taken  by  demurrer  to  the  com- 
plaint in  the  court  below.  Code  Civ.  Proc.  | 
434. 

2.  The  court  finds:  "That  the  said  con- 
tract and  the  building  therein  agreed  to  be 
constructed  including  the  said  additional 
work,  was  fully  completed  and  finished  by 
the  said  contractor  on  the  17th  day  of  May, 
1902;  and  was  on  said  day  accepted  by  the 
said  architect  named  in  the  said  contract,  and 
that  said  architect  then  and  there  issued 
his  certificate  for  the  completion  payment 
In  accordance  with  snid  contract.  That  on 
June  7,  1002,  the  defendant.  Hooker,  filed  in 
the  office  of  the  county  recorder  of  Los 
Angeles  county,  a  notice  of  the  completion  ■ 
of  the  said  building  In  the  words  and  figures 
sot'  forth  In  paragraph  8  of  the  said  ans^^'er ;  ~ 
that  tiie'  bald  defendant,  Hooker,  by  his 
tenants  took-  possession  of  the  said  build- 
ing on  May  19,  1002,  and  have  ever  since 
occupied  same.'!  Ave  think  there  was  evi-' 
dence  to  support  every  part  of  this  finding. 
The  written  certificate  for  the  •  completion 
payment,  duly  signed  by  the  architect,  was- 
placed  ih  evidence.  And  this  certainly  was  ■ 
some  BUbRtatitial  evidence  that  the  architect 
wn*  BntiKfled  with  the  building,  and  followed 
ad  it  was  by  the  owner  going  into  possession 


Digitized  by  VjOOQ IC 


Cal.> 


WTMAN  ▼.  HOOKER. 


81 


of  the  building,  it  wsa  arldence  alao  of  ac- 
ceptance of  the  bnUdlog  on  the  part  of  the 
owner,  as  well  as  the  architect.  It  Is  tme 
that  the  architect  made  some  oral  declara- 
tion, both  before  and  after  the  glTlng  of  thU 
certificate,  showing  that  he  was  not  satis- 
fied with  the  building,  but  these  declarations 
could  hardly  be  taken  by  the  trial  Judge  as 
Impeaching  the  written  document  certifying 
that  the  completion  payment  was  due,  which 
document  seems  to  have  been  executed  with 
full  knowledge  of  the  exact  condition  of  the 
building.  Besides,  it  may  well  have  been  that 
the  "wall  out  of  plumb,"  and  other  defects 
complained  of  by  the  architect,  were  consid- 
ered, if  not  by  the  architect  himself,  at 
least  by  the  trial  Judge,  as  the  direct  fault 
of  the  plans  and  specifications  drawn  by  the 
architect,  and  in  no  way  the  fault  of  the 
build».  The  builder  was  there  to  follow 
the  plans  and  8x>eclfications,  and  It  would 
be  unjust  in  the  extreme  to  allow  the  archi- 
tect to  interpose  an  objection,  based  on  his 
own  fault,  between  the  builder  and  compensa- 
tion for  bis  work.  We  also  think  that  the 
quoted  finding  was  responslre  to  the  Issue 
alroady  referred  to,  as  to  the  performance 
of  the  contract 

3.  The  contract  also  provided  that:  "The 
contractor  shall,  on  or  before  35  days  after 
the  acceptance  of  the  work  herein  contracted 
for,  cancel  and  release  the  said  work,  prem- 
ises, or  property  from  all  claims  that  may 
have  accrued  against  the  same  in  carrying 
o<at  the  work  herein  contracted  for."  And  It 
Is  shown  that  at  the  commencement  of  the 
action  some  $600  and  upwards  was  yet  due 
from  the  contractor,  and  constituted  a  Hen 
on  the  property,  for  materials  put  Into  the 
building.  But  it  was  also  shown  that  this 
lien  was  paid  by  defendant,  and  the  whole 
thereof,  including  attorney's  fees  and  all  ex- 
penses connected  with  it,  was  allowed  as  a 
counterclahn,  and  deducted  from  the  amount 
otherwise  due  the  contractor.  This  was  the 
proper  disposition  of  the  matter,  as  directed 
by  section  1193  of  the  Code  of  ClvU  Procedure 
(see  Adams  v.  Burbank,  108  Cal.  646,  37  Pac. 
640),  and  is  all  that  defendant  has  a  right 
to  demand.  Be  has  lost  nothing  on  account 
of  that  lien,  and  as  the  matter  has  been  dis- 
posed of  as  directed  by  the  law,  he  cannot 
be  heard  to  complain.  It  was  not  here 
agreed,  as  In  Holmes  t.  Blcbet,  50  Cal.  310, 
38  Am.  Rep.  54,  "that  If  any  Hen  upon  the 
property  shall  exist  at  the  time  when  an 
installment  will  be  otherwise  due,  the  ex- 
istence of  such  Hen  shall  constitute  a  good 
and  sufficient  reason  for  the  nonpayment 
thereof ;"  hence,  that  case  is  not  inconsistent 
with  the  position  here  taken,  nor  is  there 
anything  inconsistent  herewith  to  be  fonnd 
la  the  case  of  Loup  v.  California  S.  R.  R. 
Co.,  63  Cal.  101,  or  In  any  of  the  other  cases 
dted  by  appellant 

4.  To  be  sore,  the  last  payment  was  to  be 
made  upon  the  obtaining  of  the  certificate 
of  the  architect  that  the,  amount  was  due. 

83  P.— 8 


But  where  It  Is  shown,  as  here,  that  tiie 
builder  had  completed  his  contract,  and  the 
owner  had  gone  Into  possession  after  the  ac- 
ceptance certificate  bad  been  executed,  and 
the  contractor  bad  done  everything  necessary 
to  entitle  him  to  a  certificate  for  the  final 
payment,  the  defendant  will  not  be  allowed 
to  defeat  the  contractor's  right  of  recovery 
by  a  wrongful  withholding  of  the  final  certifi- 
cate on  the  part  of  the  architect.  It  is  not 
to  be  presumed  that  the  parties  Intended  that 
money  rigbfully  belonging  to  the  contractor 
should  be  forfeited  upon  the  arbitrary  will 
or  caprice  of  the  architect  In  withholding 
the  final  certificate.  Antonelle  y.  Iiumber 
Co.,  140  Cal.  315,  73  Pac.  966.  Nor  was  It 
necessary  that  any  excuse  for  obtaining  this 
final  certificate  should  be  set  out  in  the  com- 
plaint It  was  sufficient  in  that  behalf  to 
allege  the  performance  of  the  contract  on 
the  part  of  the  contractor,  and  thereafter 
to  iirove  such  performance.  If  he  performed 
his  contract  he  was  entitied  to  the  final  cer- 
tificate, and  he  could  show,  as  be  did,  that 
It  was  wrongfully  withheld  without  alleging 
It  specifically.  Moreover,  It  does  not  appear 
that  any  objection  of  this  nature  was  urged 
at  the  trial,  but,  on  the  contrary,  the  evi- 
dence showing  that  obtaining  the  final  cer- 
tificate was  excused  by  the  arbitrary  and 
Inexcusable  actions  of  the  architect  oame 
in  without  objection  and  as  If  It  was  all  per- 
fectiy  proper  under  the  pleadings.  The  find- 
ings also  support  tbe  Judgment  in  this  re- 
gard, because  they  show  that  the  contractor 
did  everything  under  the  contract  required 
to  entitle  him  to  the  final  certificate  and  pay- 
ment of  what  was  unpaid. 

6.  That  the  plalntifT  was  the  assignee  and 
owner  of  the  claim  sued  on  is  plainly  appar- 
ent from  the  evidence.  The  unaccepted  or- 
der In  favor  of  P.  O.  Wyman  for  this  claim 
did  not  amount  to  an  assignment  of  the  same, 
nor  did  It  in  any  way  affect  the  subsequent 
assignment  of  the  whole  claim  made  to  this 
plaintiff  after  the  Hen  was  filed.  F.  O.  Wy- 
man testified  that  there  was  no  assignment 
to  bim,  but  a  mere  order,  and  as  he  Is  the 
chief  party  Interested,  and  the  only  one  that 
can  be  hurt  by  a  holding  that  the  order  was 
not  an  assignment,  we  think  his  statement 
of  the  transaction  and  his  view  of  what  the 
parties  intended  ought  to  control. 

e.  The  evidence  showed  that  the  extra 
work  on  the  building  rwas  done  with  tbe 
knowledge  and  consent  of  defendant  and  his 
agent,  and  that  they  waived  the  written 
stipulation  that  a 'separate  written  estimate 
of  extra  work  should  be  submitted,  by  oraUy 
agreeing  to  and  countenancing  the  work 
without  written  estimates.  Had  it  not  been 
for  defendant's  consent  thus  given,  the  work 
would  not  have  been  thus  done.  He  will 
not  now  be  permitted  to  repudiate  work  done 
in  the  manner  that  be  consented  to,  on  any 
ground  that  It  was  not  done  In  accordance 
with  a  previons- written  agreement 
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7.  Thefe  yne  no'  error  !n  allowing  the  con- 
tractor to  testify  that  he  did  not  pay  his  sub- 
contractor for  the  floor  until  the  architect 
"passed  on  It  said  It  was  all  right  and  ac- 
cepted It"  This  testimony  -was  given  In  re- 
buttal, and  tended  to  affect  the  weight  of 
the  architect's  previous  testimony,  to  the 
effect  that  the  floor  was  defective,  and  was 
proper  for  this  reason.  If  for  no  other.  Some 
other  objections  are  urged  by  appellant,  but 
they  are  deemed  not  of  sufficient  Importance 
to  warrant  special  notice. 

The  judgment  and  order  are  affirmed. 

We  concur:    SMITH,  J.;   ALLEN,  3. 


2  Cal.  App.  88 
FAT  r. 


STUBENRAUOH  et  at. 


(Court  of  Appeal.  Third  Piatrict,  California. 
Oct.  26,  1005.) 

1.  mobtoaoes — ^pobbctx)sube — conveyance  to 
Purchaser — Mtsdescbiption  of  Pabties. 

One  "M.  Q.."  beinit  a  party  to  a  suit  to 
foreclose  a  mortfraKe,  the  decree  misdeacribed 
her  as  "A.  M.  Q.";  but,  pending  appeal  an 
order  was  made  by  the  trial  court  reciting  a 
clerical  misprision  in  the  decree  in  the  inser- 
tion of  the  initial  "A."  in  the  name  of  s>ich 
party,  and  directed  that  such  initial  be  stricken 
out  wherever  it  appeared  therein.  The  decree 
was  corrected,  and  thereafter  affirmed,  after 
which  the  property  was  sold  by  a  commissioner 
who  referred  in  his  certificate  of  sale  and  deed 
to  "A.  M.  Q."  as  one  of  the  defendants.  BeJd, 
that  there  was  no  judgment  against  A.  M.  Q.. 
eo  nomine,  and  the  commissioner  being  directed 
to  execute  the  corrected  decree  did  not  in- 
validate his  acts  in  so  doing  by  miadescrib- 
ing  one  of  the  defendants  in  the  title  of  the 
cause. 

2.  .ItiDOMETrr  —  AHENDUEirr — Clebicai.    Mis- 
prision— Effect. 

The  amendment  of  a  decree  with  reference 
to  the  name  of  a  party  to  correct  a  clerical  mis- 
prision therein,  and  make  it  conform  to  the 
name  of  the  party  who  was  in  fact  served  with 
summons,  did  not  constitute  the  judgment  a 
new  and  different  one  from  that  originally  ren- 
dered. 

[Eld.  Note. — For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment  S  632.] 

3.  Mortgages — PoKECLOStmB — ^Retubn — Deis 
— Impeachment. 

A  commissioner  appointed  to  enforce  a 
mortgage  foreclosure  decree  cannot  impeach 
his  return  and  deed  on  an  application  for  a 
writ  of  assistance. 

4.  S^me — Commissioneb'b  Action — Collateb- 

Al.   ATTACK. 

The  action  of  a  commissioner  appointed  to 
enforce  a  foreclosure  decree  in  making  a  return 
of  the  sale  and  deed  pursuant  thereto  is  not 
subject  to  collateral  attack  on  an  application 
of  tiie  purchaser  for  writ  of  assistance. 

5.  Assistance,  Wbit  of — Scope. 

A  writ  of  assistance  is  a  process  issued  by 
a  court  of  equity  to  enforce  its  decree ;  the 
scope  of  the  writ  being  coextensive  with  the 
court's  jurisdiction  to  hear  and  determine  the 
rights  of  the  parties. 

[Ed.   Note. — For  cases  in  point   see  vol.  4, 
Cent.  Dig.  Assistance,  Writ  ot,  S  !•] 

6.  MOBTGAOES — FOBECtOSinUB — WbIT   OF    AS- 
SISTANCE— Issues — Title  to  Pbopebtt. 

On  an  application  for  a  writ  of  assistance 
by  a  purchaser  at  a  mortgage  foreclosure  sale, 
the  title  to  the  property  cannot  be  litigated. 


7.  Sasie — ^Riohts  of  Pabttes. 

Where,  on  an  application  for  a  writ  of 
assistance  by  a  purchaser  of  property  under 
a  foreclosure  decree,  it  appeared  that  L.  claim- 
ed title  under  a  deed  made  by  a  party  defend- 
ant to  the  foreclosure  suit,  after  suit  brought 
and  the  filing  of  a  lis  pendens,  and  that  be 
purchased  with  knowledge  of  the  pendency  of 
the  action,  his  tenant  was  estopped  to  plead 
such  title  to  defeat  the  writ 

Appeal  from  Superior  Court  Napa  Coun- 
ty; H.  C.  Gesford,  Judge. 

Action  by  Susan  M.  Fay  against  Henrietta 
Stubenraucb  and  others.  From  an  order 
directing  the  issuance  of  a  writ  of  assistance, 
M.  R.  Lunt  appeals.    Affirmed. 

W.  H.  Barrows,  for  appellant  F.  L. 
Coombs  and  Percy  S.  King,  for  respondent 

CHIPMAN,  P.J.  Writ  of  assistance.  Bank 
of  Napa  Is  the  holder  of  a  commissioner's 
deed  under  a  foreclosure  sale  In  the  above- 
entitled  action.  The  foreclosure  suit  was 
commenced  June  16,  1899,  and  lis  pendens 
duly  recorded  on  that  day.  One  of  the  de- 
fendants named  In  the  complaint  as  claim- 
ing some  interest  in  the  property,  was  Mrs. 
M.  Qulnn.  The  complaint  alleged  that  since 
the  month  of  December,  1898,  Mrs.  M.  Qulnn 
has  been,  and  now  Is,  In  possession  of  the 
premi8e&  Return  of  summons  was  made 
showing  service  on  Mrs.  M.  Qulnn.  The 
decree  of  foreclosure  was  duly  made  and 
given  on  April  24,  1901,  and  recites  that  all 
the  defendants  made  default  and  that 
their  default  was  duly  and  regularly  entered. 
In  the  decree  one  of  the  defendants  was  de- 
scribed as  Mrs.  A.  M.  Qulnn  (the  only  one  of 
the  name  of  Qulnn  mentioned).  Mrs.  A.  M. 
Qulnn,  on  May  16, 1901,  appealed  the  case  to 
the  Supreme  Court  Thereafter,  and  pend- 
ing the  appeal,  Mr&  A.  M.  Qulnn  conveyed 
the  premises  to  one  S.  P.  Lunt  who  leaiised 
to  appellant,  M.  R.  Lunt  Thereafter  Mrs. 
Qulnn  died,  and  S.  P.  Lunt  on  application, 
was  substituted  In  ber  place  and  stead. 
Fay  y.  Stubenraucb,  138  Cal.  656,  72  Pac. 
156.  While  the  appeal  was  pending  in  the 
Supreme  CJourt  an  order  was  made  by  the 
trial  court  on  motion  of  plalntltTs  attorney, 
"reciting  that  a  clerical  misprision  bad  been 
made  In  the  decree  of  foreclosure  In  the  In- 
sertion of  the  Initial  'A.'  before  the  Initial 
'M.'  In  the  name  of  Mrs.  M.  Qulnn,  the  de- 
fendant in  said  action,  and  directing  that 
such  Initial  'A.'  be  stricken  out  wherever  It 
appeared  therein."  The  decree  was  a£9rmed 
January  12,  1904  (Fay  t.  Stubenraucb,  141 
Oal.  673,  75  Pac  174),  and  the  commissioner 
made  return  dated  April  26,  1904,  that  be 
duly  sold  the  property  on  April  24,  1904,  to 
Bank  of  Napa  County,  and  on  October  27, 
1904,  he  executed  his  deed  as  such  com- 
missioner to  the  bank.  It  appears  that  In 
bis  certificate  of  sale,  and  his  deed  subse- 
quently executed,  he  states  the  parties  to  the 
action  and  refers  to  Mrs.  A.  M.  Qulnn  as 
one  of  the  defendants.  The  aflldavlt  of  Ed- 
ward 8.  Bell,  used  at  the  hearing  of  this 
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petition,  Btatea  tbat  "^rs.  M.  Qnlnn,  one  of 
tbe  defendants  In  said  cause,  was  also  known 
as  and  called  Mrs.  Annie  M.  Qulnn  and  A. 
M.  Qulnn,  and  Is  the  same  person  named  as 
grantor  In,  and  who  executed  a  deed  dated 
May  20,  1901,  to  one  S.  P.  Lunt,  whicb  said 
deed  was  recorded  August  29,  1902,  In  Book 
73  of  Deeds,  at  page  111,  of  the  records  of 
Napa  county."  This  is  the  deed  under  which 
said  S.  P.  Lnnt  claims  title.  At  tbe  hearing 
it  was  shown  by  the  affidavit  of  8.  P.  Lunt : 
"That  at  the  time  this  action  was  com- 
menced and  for  a  long  time  prior  thereto, 
one  Annie  M.  Qulnn  was  tbe  owner  of  and 
in  tbe  actual  possession  of  all  of  said  lands 
(tbe  lands  In  question)  and  then  and  there 
claimed  tbe  same  in  her  own  right  and  ad- 
versely to  all  tbe  world  and  not  under  or 
in  subordination  to  the  title  of  any  of  tbe 
defendants  in  said  action;  tbat  said  Annie 
M.  Qnlnn  was  not  then  or  there  the  grantee, 
agent,  tenant,  or  successor  In  interest  of 
any  of  the  said  defendants,  and  has  never 
at  any  time  so  been — all  of  which  was  well 
known  to  plaintiff  at  tbe  time  this  action 
was  commenced;  that  said  Annie  M.  Qnlnn 
was  not  a  party  to  said  action  and  never 
appeared  therein."  Affiant  then  sets  forth 
tbe  fact  of  ber  having  conveyed  the  prop- 
erty to  blm,  bis  possession  thereunder,  bis 
lease  to  appellant,  and  the  letter's  possession. 
Appellant,  in  a  deposition  used  at  the  bear- 
ing, deposed  that  the  land  was  in  fact  sold 
by  said  commissioner  to  B.  S.  Bell,  one  of 
the  attorneys  for  plaintiff,  and  was  not 
sold  to  said  bank  as  recited  in  said  com- 
missioner's deed,  but  that  said  Bell  was  at 
tbe  sale  acting  for  plaintiff  In  the  action, 
and  not  for  said  bank;  that  no  certificate 
of  sale  was  made,  or  return  thereof  until 
October  25,  1904,  six  months  after  tbe  date 
of  said  sale  (the  certificate  is  dated  April 
26,  1904),  and  that  said  commissioner  signed 
tbe  return  herein  and  executed  said  deed 
to  said  bank  "solely  at  the  dictation  of  said 
Bell"  and  without  any  knowledge  that  tbe 
bank  "bad  any  connection  wltb  tbe  matter, 
save  tbat  which  was  then  and  there  re- 
ceived by  blm  verbally  from  said  Bell." 
That  "nothing  whatever  was  then  or  there 
or  ever  thereafter  paid  to  or  received  by 
said  commissioner  for  the  said  property." 
Commissioner  Gnnn  testified  tbat  be  sold 
the  property  on  April  26,  1904,  at  public 
auction,  and  tbat  at  said  sale  Edward  S. 
Bell,  an  attorney  at  law,  bid  tbe  sum  of 
$7,^.73  for  said  property,  and  that  he 
"then  and  there  declared  tbe  said  property 
'sold  to  said  bidder  for  the  sum  so  bid." 
He  further  testified  that  said  Bell  did  not, 
until  October  26,  1904,  Inform  witness  that 
he  made  said  bid  for  any  person  other  than 
himself,  and  tbat  witness  made  tbe  return 
of  sale,  tbe  certificate  of  sale,  and  deed  under 
instructions  from  said  Bell,  and  from  him 
received  tbe  receipt  for  $7,813.48  (amount 
-of  judgment'  and  interest,  less,  costs),  signed 
by  plaintiff  by  ber  attorneys.  Bell,  Xork  & 
Cal.Rep.  82-84  P.— 36 


Bell,  but  tbat  no  money  passed  through 
witness'  hands  in  tbe  transaction.  The  re- 
turn of  Commissioner  Gunn  showed  that 
this  sum  bad  been  credited  on  the  Judg- 
ment, and  plaintiff  so  acknowledged  in  ber 
receipt  attached  thereto.  It  also  appeared 
tbat  tbe  commissioner's  deed  was  exhibited 
to  M.  R.  Lunt,  and  possession  demanded, 
which  was  refused.  Upon  this  state  of  facts, 
appellant  makes  several  contentions. 

1.  It  Is  claimed  that  the  Judgment  origi- 
nally entered  against  Mrs.  A.  M.  Qulnn  was 
void,  because  she  was  not  a  party  to  the 
action  (citing  Houghton  v.  Tibbets,  126  Cal. 
57,  58  Pac.  318),  and  that  it  was  so  decided 
on  the  appeal  (141  Cal.  573,  75  Pac.  174,  su- 
pra). It  is  therefore  urged  that  tbe  pretend- 
ed sale  under  said  Judgment,  and  tbe  deed 
issued  by  tbe  commissioner  were  void.  This 
contention  cannot  be  maintained.  Tbe  Judg- 
ment was  corrected  as  above  shown,  and  was 
affirmed;  there  was,  therefore,  no  Judgment 
against  Mrs.  A.  M.  Quinn,  eo  nomine.  Tbe 
commissioner,  by  order  of  the  court,  was 
directed  to  execute  the  corrected  Judgment, 
and  no  other.  In  doing  so  be  did  not  in- 
validate his  acts  by  misdescrlblng  one  of  the 
defendants.  The  giving  of  tbe  title  of  the 
cause  was  simply  to  identify  It  as  the  one 
under  which  he  was  proceeding,  and  tbe 
identification  was  sufiScient 

2.  The  claim  tbat  the  amendment  of  tbe 
Judgment  "had  tbe  effect  of  making  a  new 
and  different  Judgment"  is  equally  unten- 
able. Tbe  purpose  of  tbe  amendment  was 
to  correct  a  clerical  misprision,  and  in  no 
material  respect  affected  tbe  Judgment; 
its  object  was  to  make  it  conform  to  tbe 
fact  tbat  Mrs.  M.  Qulnn  was  tbe  party  de- 
fendant who  was  served  with  summons. 
141  Cal.,  75  Pac,  supra. 

3.  It  Is  claimed  that  tbe  neglect  of  the 
commissioner  to  make  prompt  return  of  sale, 
and  bis  return  as  finally  made  and  deed 
pursuant  to  the  sale,  being  contrary  to  tbe 
fact  as  shown  by  bis  testimony,  rendered 
tbe  whole  proceeding  void.  We  do  not  think 
tbe  commissioner  should  be  permitted  to 
Impeach  bis  return  and  bis  deed  in  an  ap- 
plication for  a  writ  of  assistance.  Nor  can 
appellant  be  heard,  in  this  proceeding,  to 
question  the  regularity  of  the  commissioner's 
action  by  way  of  collateral  attack  upon  the 
validity  of  the  deed. 

4.  Tbe  principal  point  made  by  appellant 
arises  out  of  his  contention  that  be  bolds 
I)08se88lon  under  S.  P.  Lunt,  tbe-succesflor  in 
interest  of  Mrs.  A.  M.  Quinn;  tbat  neither 
of  these  persons  was  a  party  or  privy  to 
tbe  Judgment,  and  neither  of  them  entered 
into  possession  under  any  of  tbe  defendants 
in  the  action,  and,  therefore,  neither  of  them 
can  be  dispossessed  by  a  writ  issued  under 
tbe  Judgment  At  the  bearing,  tbe  uncon- 
tradicted fact  appeared,  and  we  think,  prop- 
erly by  affidavit,  that  Mrs.  M.  Qulnn  and  Mrs. 
A.  M.  Quinn,  sometimes  called  Annie  M. 
Qulnn,  are  one  and  the  same  perwmi^ 
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complaint  In  the  action  averred  that  Mrs. 
M.  Qulnn  was  then  in  possession.  It  la  true 
that  Lunt  made  affidavit  that  Mrs.  A.  M. 
Qulnn  was  not  a  party  to  the  action;  and 
this  he  might  aver  because  no  defendant  by 
that  name  was  known  to  the  complaint  or 
Judgment  But  this  is  not  a  denial  of  the 
fact  that  Mrs.  M.  Qulnn,  who  was  a  de- 
fendant and  was  duly  served  with  summons, 
is  the  same  person  as  Mrs.  A.  M.  Qulnn,  and 
no  claim  is  made  in  appellant's  brief  that 
they  were  not  the  same.  If  this  Is  not  the 
fact  It  would  have  been  a  very  simple  mat- 
ter to  have  so  shown  at  this  bearing.  When 
the  case  was  on  appeal  before  the  Supreme 
Court,  the  points  decided  were  that  the  lower 
court  had  the  right  to  correct  the  clerical 
misprision  above  noted,  and  that  when  the 
correction  was  made,  the  Judgment  stood 
against  Mrs.  M.  Quinn.  Nothing  then  ap- 
peared of  record,  however,  to  show  that  Mrs. 
M.  Qulnn  and  Mrs.  A.  M.  Quinn  were  the 
same  person,  nor  did  the  court  adjudge  that 
there  were  two  different  persons  of  these 
respective  names.  No  such  question  arose. 
Appellant  disputes  the  relevancy  of  the  evi- 
dence showing  this  identity,  and,  further- 
more, claims  that  at  most  it  but  raises  an 
issue  of  fact  which  the  trial  court  could 
not  try  upon  this  motion.  The  relevancy 
of  the  evidence  is  quite  apparent  If  there 
was  but  one  person,  and  that  person  was  a 
party  defendant  duly  served  with  summons, 
her  grantee,  under  another  name,  with  knowl- 
edge of  the  action;  should  not  be  permitted 
to  defeat  the  writ  The  inquiry  as  to  this 
fact  did  not  raise  an  Issue  involving  title. 
The  Inquiry  went  only  so  far  as  to  show  that 
tiunt  was  claiming  under  a  defendant  by 
another  name  than  that  applied  to  her  in 
the  action,  and  thus  attempting  to  defeat 
the  writ  As  it  now  appears  that  Lunt 
claims  under  a  deed  made  by  a  party  defend- 
ant after  the  action  was  commenced,  and 
with  knowledge  of  its  pendency,  is  his  ten- 
ant In  a  position  to  defeat  the  writ  by  an 
assertion  of  such  title,  or  should  he  not  be 
remitted  to  his  action  where  title  may  be 
tried? 

This  writ  is  a  process  issued  from  a  court 
of  equity  to  enforce  its  decree,  and  its  power 
to  issue  the  writ  results  from  the  principle 
that  Jurisdiction  to  enforce  a  decree  is  co- 
extensive with  Jurisdiction  to  hear  and  de- 
termine the  rights  of  the  parties— that  the 
conrt  may  do  complete  Justice  by  declaring 
the  right  and  enforcing  a  remedy  for  its 
enjoyment  The  writ  has  been  in  common 
use  In  the  courts  of  this  state,  in  foreclosure 
cases,  since  Montgomery  v.  Tutt  11  Cal.  190. 
The  proceeding  to  obtain  possession  through 
the  operation  of  this  writ  Is  summary  in  its 
nature,  and  It  has  been  frequently  held  that 
title  cannot  be  litigated  in  this  way,  or  the 
proceeding  converted  into  a  trial  of  title. 
Landregan  v.  Peppln,  94  Cal.  465,  29  Pac.  771. 
Against  whom  the  writ  will  Issue,  it  was 
said,  in  Burton  t.  Lies,  21  CaL  88:    "Such 


writ  can  only  Issue  against  the  flefendania 
In  the  suit  and  parties  holding  under  them 
who  are  bound  by  the  decree."  See,  also, 
Harlan  v.  Badcerby,  24  Cal.  561 ;  Steinbadi 
V.  Leese,  27  Cal.  295;  Frisbie  v.  Fogarty, 
34  Cal.  11;  Tevis  v.  Hicks,  38  Cal.  234: 
Henderson  v.  Tucker,  45  Cal.  647.  It  was 
held  In  Enos  v.  Cook,  65  Cai.  175,  3  Pac.  632, 
that  the  legal  or  equitable  rights  of  persona 
not  parties  to  a  foreclosure  suit  cannot  be 
adjudicated  upon  application  for  a  writ  of 
assistance.  In  Klrsch  v.  Kirsch,  113  Cal. 
56,  45  Pac  164,  the  court  said :  "The  reason 
for  the  issuance  of  the  writ  Is  to  give  effect 
to  rights  awarded  by  the  Judgment  It 
should  not  and  cannot  operate  to  eetablish 
in  the  one  party,  or  to  destroy  in  the  other, 
any  rights  to  the  property  Independent  of 
those  determined  by  the  Judgment"  Haioe, 
as  has  been  held,  the  execution  cannot  ex- 
ceed the  decree,  the  writ  can  issue  only 
against  a  party  bound  by  the  decree.  Terrell 
V.  Allison,  21  WalL  289,  22  L.  Ed.  634: 
Howard  v.  Railway  Co.,  101  U.  S.  837,  25 
li.  Ed.  1081 ;  Boyd  v.  U.  S.,  116  U.  S.  625,  6 
Sup.  Ct  524,  29  L.  Ed.  746.  See,  also,  ex- 
tended note  to  Wilson  v.  Polk,  13  Smedes  & 
M.  131,  51  Am.  Dec.  151;  2  Ency.  PI.  & 
Pr.  p.  975.  In  Landregan  v.  Peppfai,  supra, 
it  was  held  that  the  defendant  could  not 
defeat  the  writ  of  possession  by  showing 
that  since  the  date  of  the  Judgment  he  had 
purchased  an  outstanding  title.  The  court 
said :  "Defendant  now  claims  a  right  to  tb« 
possession,  acquired  subsequently  to  this  ad- 
judication. It  is  sufficient  to  say,  the  court 
cannot  determine  the  merits  of  defendant's 
claim  upon  this  application.  This  is  a  pro- 
ceeding upon  affidavits,  and  no  question  of 
title  can  be  litigated  in  this  way.  This  Is  a 
hearing  upon  a  motion,  and  a  motion  can- 
not be  converted  into  a  trial."  Harlan  v. 
Kackerby,  supra,  was  a  case  where  the  mort- 
gagor conveyed  the  premises  during  the 
pendency  of  the  suit  and  the  writ  was  refus- 
ed because  the  purchaser  bad  no  actual  or 
constructive  notice  of  the  suit  Clearly  the 
writ  would  have  issued  had  the  purchaser 
taken  from  a  party  defendant  or  privy  with 
notice.    Baker  v.  Plerson,  5  Mich.  456. 

If  Lunt  has  a  title  not  adjudicated  In  the 
action,  the  courts  are  open  to  him  and  be 
may  there  establish  such  title.  This  pro- 
ceeding does  not  determine  title,  nor  are  we 
to  be  understood  as  deciding  the  fact  as  to 
the  Identity  of  the  person  or  persons  known 
as  Mrs.  M.  Qulnn  and  Mrs.  A.  M.  Quinn. 
What  we  hold  Is  that  at  this  hearing  this 
Identity  was  shown  by  uncontradicted  evi- 
dence and  that  the  writ  was  properly  Is- 
sued. Should  the  fact  be  otherwise,  nothing 
herein  determined  may  be  regarded  as  estop- 
ping Lunt  or  his  grantee  from  so  showing 
in  any  action  commenced  wherein  title  may 
be  tried. 

The  order  Is  affirmed. 

We  concur:    BUCKLES,  3.  ;  McLADGH* 
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HOBT  T.  HEOHTMAN. 
(Gonrt  of  Appeal,  First   Disttict,   California. 

Oct  30,  1905.) 
Hubbard  and   Wira  —  Necessawks  —  Hus- 
band's  LlABIUTY— COUPI.AINT. 

Civ.  Code,  I  174,  provides  tliat,  if  a  hus- 
band neglects  to  make  adequate  provision  for 
his  wifes  support,  any  other  person  may  in 
good  faith  supply  her  with  articles  necessary 
for  her  support  and  recover  the  reasonable 
value  thereof  from  the  husband.  Held,  that  a 
complaint  alleging  that  defendant  was  indebted 
for  goods,  wares,  and  merchandise  furnished  to 
his  wife  at  her  request,  and  that  such  merchan- 
dise was  common  necessaries  of  life  and  neces- 
sary for  her  support  and  maintenance,  was  in- 
samcieut  for  failure  to  allege  that  the  articles 
famished  were  "neoeasary  for  her  support"  and 
that  defendant  had  neglected  to  make  adequate 
provision  therefor. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  H.  Kerri- 
gan, Judge. 

Action  by  Joba  A.  Hoey  against  A.  J. 
Hecbtman.  From  a  judgment  in  favor  of 
defendant,  plaintiff  appeals.    Reversed. 

William  M.  Sims,  for  appellant    William 

B.  Craig,  for  respondent 

HALL,  3.  This  is  an  appeal  from  a  Judg- 
ment upon  the  Judgment  roll.  The  complaint 
Is  In  seven  counts  Identical  In  form;  each 
being  for  goods  sold  and  delivered.  The  sec- 
ond allegation  in  each  count  Is  that:  "De- 
fendant and  Carrie  C.  Hechtman  now  are, 
and  at  all  times  herein  mentioued  have  been, 
husband  and  wife."  The  third  allegation  of 
the  first  count  Is  as  follows:  "That  on  or 
about  the  22d  day  of  November,  1902,  de- 
fendant was  Indebted  to  R.  G.  Schroeder  In 
the  smn  of  $155.70  for  goods,  wares,  and 
merchandise  sold  and  delivered  within  two 
years  last  past,  at  the  city  and  county  of  San 
Francisco,  state  of  California,  to  said  Carrie 

C.  Hechtman,  wife  of  this  defendant,  at  the 
special  Instance  and  request  of  said  Carrie 
C.  Hechtman,  wife  of  said  defendant,  and  that 
said  goods,  wares,  and  merchandise  were 
common  necessaries  of  life  and  necessary  for 
the  support  and  maintenance  of  said  Carrie 
C  Hechtman."  The  third  allegation  in  each 
of  the  other  counts  varied  from  the  above  only 
In  the  name  of  the  seller  of  the  goods  and  the 
amount  of  the  Indebtedness.  Defendant  de- 
murred to  each  count  upon  the  ground  that 
It  did  not  state  a  cause  of  action.  The  de- 
murrer was  overruled,  and  upon  failure  of  de- 
fendant to  answer  judgment  was  entered 
against  him  as  prayed  for. 

The  demurrer  should  have  been  sustained. 
The  complaint  does  not  allege  a  sale  to  de- 
fendant, and  does  not  allege  all  the  facts  nec- 
essary tmder  section  174,  ClT.  Code,  to  fix 
liability  upon  a  husband  for  a  sale  to  the 
wife.  Simon,  Jacobs  &  Co.  v.  Scott,  53  Cal. 
76 ;  Nlssen  t.  Bendixsen,  69  Cal.  521,  11  Pac. 
29.  In  Simon,  Jacobs  ft  Co.  v.  Scott  the  al- 
legations were  of  a  sale  to  the  wife  of  the  de- 
fendant and  were  very  similar  in  form  to  the 
Allegations  of  the  complaint  in '  this  case, 
teing   "that  the  said  goods  and  merchan- 


dise were  ne^ecwary  for  her  and  the  fam- 
ily of  defendant  and  the  maintenance  of 
the  household  of  defendant"  The  court  said: 
"Whether  the  defendant  is  liable  for  the 
goods  furnished  to  the  wife  or  not.  It  Is  cer- 
tain  that  the  plaintiffs  cannot  recover  against 
him  their  value,  In  the  absence  of  an  aver- 
ment that  they  were  sold  and  delivered  to 
him.  If  she  was  authorized,  by  reason  of  her 
relation  to  her  husband,  the  nature  and  char- 
acter of  the  goods,  and  the  husband's  circum- 
stances, to  purchase  them,  the  goods  were  in 
law  sold  to  defendant,  and  the  averment 
should  have  been  to  that  effect"  In  the  caae 
of  Nlssen  v.  Bendixsen,  supra,  the  complaint 
fully  and  explicitly  alleged  all  the  facts  nec- 
essary under  section  174,  Civ.  Code,  to  fix 
liability  on  a  husband  for  goods  sold  to  his 
wife,  and  the  court  for  that  reason  sustained 
the  Bufiaciency  of  the  complaint  but  referring 
to  Simon,  Jacobs  ft  Co.  v.  Scott,  supra,  said: 
"In  the  case  of  Jacobs  v.  Scott,  SS  Cal.  "74,  the 
complaint  did  not  allege  the  facts  declared  by 
section  174,  Civ.  Code,  to  give  a  cause  of  ac- 
tion against  the  husband,  and  hence  that  case 
was  decided  In  accordance  with  the  common- 
law  rule." 

Section  174,  Civ.  Code,  provides:  "If  the 
husl>and  neglects  to  make  adequate  provision 
for  the  support  of  his  wife  ♦  •  ♦  any  oth- 
er person  may.  In  good  faith,  supply  her  with 
articles  necessary  for  her  support,  and  recover 
the  reasonable  value  thereof  from  the  hus- 
band." In  the  complaint  before  ns  it  Is  al- 
leged that  the  goods  were  necessary  for  the 
support  of  the  wife,  but  it  is  not  alleged  that 
the  husband  had  neglected  to  make  adequate 
provision  for  her  support.  Both  are  essen- 
tial. The  allegation  that  the  goods  were  nec- 
essary for  her  support  refers  to  the  character 
of  the  goods  as  being  suitable  to  her  circum- 
stances and  condition  in  life,  and  such  allega- 
tion does  not  import  that  the  husband  had 
neglected  to  make  adequate  provision  for  her 
support  Under  the  statute  the  articles  must 
be  necessary  for  her  support  a.nd  the  husband 
must  have  neglected  to  make  adequate  pro- 
vision for  her  support  See,  also,  St  Vin- 
cent's Institution,  etc.,  v.  Davis,  129  Cal.  17, 
61  Pac.  476. 

The  judgment  Is  reversed,  with  directions 
to  sustain  the  demurrer,  with  leave  to  plain- 
tiff to  amend  his  complaint 


We  concur: 
ER,  J. 


HARRISON,   P.  J.;   COOP- 


I  Cal.  App.  7M 

In  re  SCOTT'S  ESTATE. 

(Court  of  Appeal,  First  District,  California. 
Oct  14,  1903.) 

1.  EXBCUTOBS— ACCOUNTIKO  — RbTIKW— PM- 

8UMPTI0N8. 

In  the  absence  of  the  evidence  on  which  the 
court  disallowed  certain  items  in  an  executor's 
report,  it  will  be  presumed  on  appeal  that  the 
disuiUowance  was  proper. 

[Fid.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  i 
2248.1 
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2.  Wuxs  —  CoHTiST— Coars— AixowAMCB  bt 
Sttfreuk  Court— Statutes. 

Code  Civ.  Proc.  §  1720,  authorizing  the 
Supreme  Court  to  allow  costs  incurred  during 
a  will  contest,  refers  only  to  costs  incurred  in 
such  conrt  or  by  reason  of  an  appeal,  and  does 
not  authorize  the  Supreme  Conrt  in  its  discre- 
tion to  allow  costs  that  the  superior  court  had 
discretion  to  disallow. 

3.  EzEcrnTORS  —  Impbopeb  Patukrts— Intbb- 

EST. 

Where  executors  improperly  withdrew 
money  belonging  to  the  estate  and  paid  the  same 
to  a  bookkeeper,  they  were  properly  chargeable 
with  interest  thereon  at  the  legal  rate  from  the 
time  when  the  money  was  drawn  until  it  was 
repaid  to  the  estate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent  Dig.  Executors  and  Administrators,  §g 
423,  425.] 

4.  Same— Sale  of  Assets. 

Where  executors  sold  certain  cooperage  be- 
longing to  the  estate,  without  order  of  court, 
for  a  price  in  excess  of  the  appraised  yalue  in 
the  inventory,  and  reported  that  it  had  been 
sold  at  the  latter  figure,  they  were  liable  for 
its  value,  without  proof  that  more  money  was 
received  for  the  total  cooperage  sold  than  was 
stated  in  their  accounts. 
6.  Same— CoicPENSATioN  or  Attorhetb — Ob- 
deb  OF  Ai,i.owance. 

An  executor  being  personally  liable  to  his 
attorney  for  the  reasonable  value  of  the  latter's 
services,  regardless  of  the  amount  allowed  by 
the  probate  court,  an  order  making  an  allow- 
ance to  executors  for  attorneys'  services  is  not 
conclusive  on  the  attorneys. 

6.  Same— Obdeb— Instbuction. 

Where  executors  represented  by  different 
attorneys  filed  their  accounts  jointly,  in  which 
they  asked  for  an  allowance  of  $7,000  as  at- 
torney's fees  to  the  attorneys  who  represented 
two  of  the  executors,  and  $2,000  as  fees  for  the 
third  executor's  attorneys,  an  order  finding  that 
the  two  executors  should  be  allowed  $4,000  as 
a  reasonable  attorney's  fee,  and  that  the  other 
executor  was  entitled  to  $1,000  for  the  same 
purpose,  did  not  purport  to  fix  the  reasonable 
value  of  the  services  rendered  by  such  attorneys, 
but  was  a  mere  exercise  of  the  court's  power  to 
make  allowances  out  of  the  estate  for  attorney's 
fees. 

7.  Same— Sbpabatb   Couwsei,— EJmplotment— 
Statutes. 

Code  Civ.  Proc.  8  1355,  providing  that, 
where  there  are  more  than  two  executors,  the 
act  of  a  majority  is  valid,  did  not  preclude  one 
of  three  executors,  who  honestly  differed  from 
the  others,  from  employing  counsel  of  his  own 
selection  and  being  entitled  to  an  allowance  for 
attorney's  fees. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent  Dig.  Executors  and  Administrators,  { 
457.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  V.  Coffey,  Judge. 

Accounting  by  the  executors  of  the  es- 
tate of  Angella  R.  Scott,  deceased.  From 
portions  of  the  decree  settling  the  account 
and  disallowing  certain  Items,  the  executors 
appeal.    Affirmed. 

See  77  Pac.  446. 

Behearing  denied  November  13,  1905. 

A.  E.  Bolton,  for  api)ellants.  Houghton  & 
Houghton,  for  respondents  Chamberlain  and 
others.  John  B.  Oartland,  for  respondent 
TUton.  Louis  Seldenberg  and  B.  P.  Clement, 
for  respondents  Wormell  and  others. 


COOPEE,  J.  This  Is  an  appeal  by  the 
executors  from  portions  of  the  decree  set- 
tling their  accounts  and  disallowing  c^tain 
Items  therein. 

1.  The  first  Item  disallowed  by  the  conrt 
Is  "Expenses  of  contest  in  the  probate  of 
will  of  AngeUa  B.  Scott  deceased,  $1,681.63." 
Under  the  heading  "Disbursements  by  Ex- 
ecutors" are  set  forth  In  the  accounts  several 
items,  aggregating  $1,686.13,  claimed  to  have 
been  Incurred  for  expenses  in  establishing 
the  validity  of  the  will.  Upon  the  hearing 
at  the  settlement  of  the  accounts  the  court 
made  the  following  finding  of  fact  In  refer- 
ence to  these  items:  "I  find  that  the  Items 
on  the  credit  side  of  the  second  annual  ac- 
count, amounting  to  the  sum  of  $1,686.13, 
Including  $1,560  drawn  from  the  bank  to 
pay  the  expenses  of  defending  the  will  upon 
the  contest  for  its  admission  to  probate,  ai« 
an  Improper  credit,  and  ought  not  to  be  al- 
lowed, excepting  the  Item,  'January  15,  1899, 
by  publication  notice  of  the  time  and  place 
for  proof  of  the  will,  $4.50',  which  Is  allowed. 
Total  amount  disallowed  on  this  Item,  $1,681.- 
il3.  And  as  the  executors  did,  ou  the  lltli 
day  of  June,  1901,  without  any  order  of 
court,  draw  from  the  funds  of  the  estate 
deposited  In  the  Donohoe-Kelly  Banking 
Company's  Bank  the  sum  of  $1,560,  which 
sum  was  used  by  said  executors  in  part  pay- 
ment of  the  above  disallowed  Items  of 
costs,  said  executors  must  be  charged  with 
interest  on  said  amount  of  $1,560  at  the  rate 
of  7  per  cent,  per  annum  from  the  11th  day 
of  June,  1901,  to  the  time  of  the  payment 
of  e>ald  money  back  into  the  estate,  or  until 
the  same  is  deposited  In  the  Donohoe-Kelly 
Banking  Company's  Bank  to  the  credit  of  the 
executors  of  said  estate."  In  the  decree  settling 
the  said  accounts  the  court  disallowed  the 
above  items,  and  surcharged  the  accounts  with 
their  amount.  The  facts  connected  with  the 
above  item  of  $1,560  are  as  follows,  viz.: 
In  order  to  raise  money  to  meet  the  expenses 
to  be  Incurred  In  defending  the  will  against 
the  contest  for  its  probate,  certain  devisees 
advanced  that  amotmt  of  money  for  such 
expenses,  and,  as  shown  by  the  finding,  on 
the  11th  of  June,  1901,  the  executors  with- 
drew this  amount  from  the  funds  of  the 
estate  deposited  In  the  bank,  apparently  for 
the  purpose  of  reimbursing  the  said  devisees, 
and  credited  themselves  in  their  account  with 
the  payments  of  the  items  of  expense.  The 
mention  of  the  transaction  in  the  finding 
is  relevant  only  for  the  purpose  of  fix- 
ing the  amount  which  the  executors  are 
required  to  return  to  the  estate,  and  the 
date  from  which  interest  thereon  is  to  be 
paid  by  them.  The  executors  have  not  speci- 
fied any  particulars  In  which  the  evidence  be- 
fore the  court  was  insufflclent  to  Justify  the 
above  finding  of  fact,  and  It  does  not  appear 
from  the  bill  of  exceptions  that  they  took, 
or  bad  entered  of  record,  any  exception  to 
the  order  of  the  court  in  disallowing  said 
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Items.  Neither  Is  there  any  erldence  In  the 
bill  of  exceptions  which  In  any  way  Illus- 
trates the  character  of  those  expenses;  and 
the  Items  which  form  by  far  the  greater 
part  of  the  amount  disallowed  by  the  court 
are  not  by  their  terms,  as  set  forth  In  the 
account,  prima  facie  of  such  a  character  as 
would  require  the  court  to  allow  them  as  a 
charge  against  the  estate.  Whether  the  ex- 
ecutors properly  Incurred  the  Items  of  ex- 
pense set  forth  In  their  account  in  obtaining 
probate  of  the  will  was  to  be  determined  by 
the  court  upon  the  evidence  before  it  In  refer- 
ence thereto.  Error  is  not  to  be  presumed, 
and.  In  the  absence  of  the  evidence  before  It, 
we  cannot  say  that  the  superior  court  erred 
In  refusing  to  allow  them  as  a  charge  against 
the  estate.  Appellants  contend  that  section 
1720,  Code  Civ.  Proc,  authorizes  this  court  to 
allow  and  order  paid  the  costs  Incurred  during 
the  contest.  The  section  as  to  this  court  re- 
fers to  costs  incurred  here,  or  by  reason  of 
the  appeal.  It  does  not  mean  that  this  court 
has  discretion  to  allow  costs.  That  the  lower 
court  has  discretion  to  disallow.  The  fact 
that  some  of  the  devisees  and  legatees  refused 
to  contribute  to  the  expenses  of  the  contest 
furnishes  no  legal  reason  for  interfering  with 
the  order.  It  may  be  that  the  devisees  who 
did  contribute  are  the  ones  to  whom  most  of 
the  property  is  devised  or  bequeathed,  and 
that  those  who  refused  to  contribute  would 
have  received  more  If  the  will  had  been 
denied  probate. 

2.  Appellants  claim  that  the  court  erred  In 
surcharging  the  executors  with  Interest  on 
stuns  amonnting  to  $230  drawn  out  of  the 
bank  for  the  purpose  of  paying  a  bookkeeper 
for  the  estate.  The  court  found  that  $230 
had  been  drawn,  without  any  order  of  court, 
from  the  funds  of  the  estate  in  the  Donohoe- 
Kelly  Banking  Company's  Bank,  and  paid  to 
McGowan  as  bookkeeper;  and  that  "such 
amount  was  Improperly  paid  is  hereby  dis- 
allowed, and  the  executors  must  be  charged 
with  Interest  on  the  several  sums  drawn  out 
of  said  bank  *  ♦  •  at  7  per  cent  per  an- 
num for  the  respective  times  said  checks  were 
drawn  to  the  time  of  the  payment  of  said 
money  back  into  the  estate."  The  finding  of 
the  court  that  the  money  was  Improperly 
paid  Is  not  questioned.  The  amount  of  inter- 
est charged  is  not  computed  nor  stated;  but 
conceding  that  the  money,  upon  which  the 
Interest  was  charged,  was  Improperly  used 
by  the  executors,  they  are  responsible  for  in- 
terest on  It  at  the  legal  rate.  The  question 
as  to  whether  or  not  the  executors  had  the 
right  to  employ  and  pay  the  bookkeeper  out 
of  the  funds  of  the  estate  Is  not  before  us. 

3.  The  next  contention  Is  that  the  court 
«Ted  in  surcharging  the  accounts  with  $836.- 
88,  the  excess  In  value  of  235,043  gallons  of 
redwood  cooperage  over  the  amount  returned 
In  the  account  The  finding  of  the  court  as 
to  this  item  is  as  follows :  "The  number  of 
gallons  of  redwood  cooperage  sold  and  account- 
ed for  In  this  account  Is  235,043.    The  red- 


wood cooperage  was  appraised  In  the  inren- 
tory  filed  by  the  executors  on  the  9th  of  May, 
1900,  at  one-half  cent  per  gallon.  The  execu- 
tors sold  the  greater  part  of  said  cooperage  at 
one-half  cent  per  gallon,  selling  some  in  excess 
of  that  amount,  and  some  at  seven-eighths  of 
a  cent  per  gallon.  In  various  lots  from  time  to 
time,  without  having  obtained  any  order  of  the 
court  for  that  purpose,  and  said  sales  were 
made  at  private  sale  without  any  notice  of 
sale  being  given,  and  no  return  of  sales  of  red- 
wood cooperage  has  ever  been  made  to  this 
court,  and  no  order  has  heretofore  been  made 
confirming  said  sales.  The  value  of  such 
cooperage  at  the  time  of  sales  being  seven- 
eighths  of  a  cent  per  gallon,  the  executors 
are  to  be  charged  with  this  cooperage  at  that 
price,  and  credited  with  the  total  amount  of 
sales  accounted  for  In  said  accounts.  The  ex- 
ecutors are  therefore  to  be  charged  with  $2,- 
05C.62,  less  $1,219.75,  which  Is  the  amount  of 
said  cooperage  accounted  for  as  sold,  leaving 
a  balance  of  $830.88,  with  which  the  ex- 
ecutors should  be  charged."  After  a  careful 
examination  we  are  of  opinion  that  the  evi- 
dence supports  this  finding.  No  order  of 
sale  was  obtained  before  selling  the  coop- 
erage. The  sales  were  made  without  legal 
notice,  and  no  returns  of  sales  made,  ex- 
cept in  the  accounts.  The  accounts  do  not 
give  the  names  of  all  the  various  purchasers, 
and  It  was  only  by  the  diligence  of  the  re- 
spondent's counsel  that  most  of  them  were 
found.  It  was  shown,  contrary  to  the  ac- 
counts, that  many  sales  were  made  in  excess 
of  one-half  cent  per  gallon  as  stated  In  the 
accounts.  The  witness  Carpy  testified  that 
be  had  been  engaged  for  25  years  in  the 
wine  business ;  that  he  had  seen  the  cooper- 
age, knew  the  value  of  that  kind  of  cooperage, 
and  bad  had  a  great  deal  of  experience  In 
buying  and  selling  that  kind  of  property ;  that 
in  his  opinion  the  cooperage  would  sell  for 
three-fourths  of  a  cent  per  gallon.  The  court 
found,  and  the  evidence  shows,  that  several 
sales  were  made  at  seven-eighths  of  a  cent 
per  gallon  and  one  at  two-thirds  of  a  cent 
per  gallon.  The  executors  admitted  that  they 
had  made  sales  in  excess  of  one-half  cent 
per  gallon  in  the  face  of  their  verified  ac- 
counts showing  all  sales  at  one-half  cent  By 
selling  the  cooperage  at  private  sale  without 
an  order  of  court,  the  executors  became  re- 
sponsible to  the  estate  for  its  value.  In  re 
Radovich,  74  Cal.  538,  16  Pac.  321,  5  Am.  St 
Kep.  466.  If  the  sales  bad  been  made  for  the 
full  value  of  the  property,  and  the  accounts 
had  shown  such  sales  correctly,  giving  the 
date  of  sale  and  the  name  of  the  purchaser 
In  each  separate  case,  the  question  would  be 
different  We  do  not  attach  much  Impor- 
tance to  appellant's  contention  that  it  is  not 
shown  that  more  money  was  received  for  the 
total  cooperage  sold  than  stated  in  the  ac- 
counts. It  might  have  been  very  dlflScult  for 
the  parties  contesting  the  accounts  to  make 
such  proof;  and,  even  conceding  that  the 
total  amount  of  mone^  received  for  cooper- 
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age  Is  credited  to  the  estate  In  the  accounts, 
the  executors,  having  sold  without  an  order 
of  court,  are  reaponsible  for  the  value  of  the 
property  sold. 

4.  Finally  It  Is  claimed  that  the  court  erred 
In  making  an  order  deducting  from  the  Item 
of  $4,750,  paid  as  attorney's  fees  to  Qalpln 
and  Bolton,  the  mun  of  $750.  The  executors 
had  drawn  from  the  bank,  by  order  of  court, 
long  before  the  account  was  settled  the  sum 
of  $5,000  to  be  applied  as  attorney's  fees. 
The  court  did  not  direct,  and  In  fact  had  no 
right  to  direct,  the  manner  In  which  the 
$5,000  should  be  apportioned  between  the  at- 
torneys. The  two  executors,  however,  who 
received  the  money,  paid  $4,750  of  It  to 
their  own  attorneys,  Messrs.  Galpin  &  Bolton, 
and  $250  to  the  attorney  of  the  other 
executor,  before  any  order  had  been  made  al- 
lowing attorney's  fees  to  either  of  the  ex- 
ecutors. The  executors,  although  represent- 
ed by  different  attorneys,  filed  their  accounts 
Jointly,  in  which  they  ask  that  the  court  al- 
low them  $7,500  as  attorney's  fees  for  Messrs. 
Galpin  ft  Bolton,  who  represented  two  ex- 
ecutors, Garcia  and  Gerrish,  and  $2,000  as 
attorney's  fees  for  John  B.  Gartland,  who  rep- 
resented and  advised  Tllton,  the  other  ex- 
ecutor. The  court.  In  effect,  found  that  the 
two  executors  who  employed  Messrs.  Galpin 
ft  Bolton  were  entitled  to  be  allowed  $4,000 
as  the  reasonable  attorney's  fees  lucurred 
by  them,  and  that  the  executor  who  employed 
Mr.  Gartland  was  entitled  to  $1,000  as  the 
amount  of  reasonable  attorney's  fees  incurred 
by  him.  The  total  amount  allowed  was 
$5,000 ;  and  It  makes  no  difference  to  the  ex- 
ecutors, as  representatives  of  the  estate,  as 
to  whom  it  Is  paid.  The  rule  is  well  settled 
that  attorney's  fees  are  not  a  claim  by  the  at- 
torney against  the  estate.  The  administra- 
tor or  executor  must  be  allowed  reasonable 
attorney's  fees  paid  or  Incurred  In  the  neces- 
sary management  of  the  estate,  but  such 
attorney's  fees  are  allowed  to  the  administra- 
tor or  executor,  and  not  to  the  attorney.  Me- 
Kee  V.  Sober,  138  Cal.  370,  71  Pac.  438,  649, 
and  oases  cited.  The  executor  or  administra- 
tor Is  personally  liable  to  the  attorney  em- 
ployed by  him  for  the  reasonable  value  of 
the  services  of  such  attorney,  regardless  of 
the  amount  allowed  by  the  probate  court ;  the 
probate  court  not  having  power  to  adjudi- 
cate between  the  attorney  and  the  executor 
or  administrator  as  to  the  amount  of  the  fee. 
Brlggs  V.  Breen,  123  Cal.  660,  56  Pac.  633, 
886.  Therefore  the  order  made  In  this  case 
does  not  conclude  the  attorneys  as  to  the 
amount  of  their  respective  fees.  The  ex- 
ecutors. In '  their  official  capacity,  have  no. 
Interest  In  settling  the  controversy  between 
them.  The  effect,  of  the  appeal  as  to  the  ex- 
ecutors represented  by  Galpin  &  Bolton  Is  that 
the  court  did  not  allow  a  sufficient  sum  to 
cover  the  reasonable  attorney's  fees  Incurred 
by  them.  If  they  are  liable  In  excess  of  the 
amount  allowed  them  by  the  court,  they  may 
be  unfortunate;  but  there  Is  no  contention 
here  that  the  amount  ef  fees  allowed  1^  the 


I«obate  court  was  too  small.  While  the 
court  had  no  power  to  fix  and  apportion  the 
attorney's  fees,  It  did  have  the  power  to 
allow  the  executors  represented  by  Messrs. 
Galpin  ft  Bolton  $4,000  Incurred  as  attorney's 
fees,  and  the  executor  represented  by  Gart- 
land $1,000  Incurred  as  attorney's  fees.  Tak- 
ing the  accounts,  the  decree,  and  the  findings 
together,  we  hold  this  to  be  the  effect  of  the 
decree  and  order  as  to  attorney's  fees. 

In  Estate  of  Brignole,  133  Cal.  163.  65 
Pac.  294,  in  the  final  settlement  the  court 
below  allowed  $750  on  account  of  legal  serv- 
ices rendered  two  of  the  executors,  and  the 
same  amount  to  the  third  executor,  who  had 
not  employed  the  same  attorney.  The  order 
was  affirmed.  In  Estate  of  Dudley,  123  Cal. 
256,  55  Pac.  897,  it  was  held  that  where  two 
sisters  were  Jointly  administratrices  of  an 
estate,  and  unfriendly,  each  employing  dif- 
ferent attorneys,  the  trial  court  properly  al- 
lowed to  each  a  reasonable  sum  as  attorney's 
fees.  In  Re  Delaphlne's  Estate  (Sur.)  3 
N.  Y.  Supp.  202,  It  was  held  that,  where  two 
executors  each  employed  an  attorney,  each 
was  entitled  to  be  reimbursed  for  his  attor- 
ney's fees  Incurred  In  good  faith.  The  court 
said :  "The  deceased  person  must  be  held  to 
have  contemplated,  not  only  the  possibility 
of  differences  of  opinion  among  his  executors, 
but  the  extreme  probability  that  such  differ- 
ences would  arise.  In  such  an  event  It  sure- 
ly cannot  be  held  that  one  shall  submit  to 
the  other;  that  he  shall  subordinate  to  the 
other  his  own  honest  conception  of  a  proper 
line  of  policy  and  official  duty.  There  can  be 
no  doubt,  either,  but  that  It  Is  the  plain  duty 
of  the  executors  to  honestly  strain  after 
harmony  In  all  respects  affecting  the  welfare 
of  the  estate.  On  such  appearing  to  be  the 
history  of  their  official  acts,  there  can  be  no 
difficulty  in  disposing  of  any  question  of  the 
expense  of  their  administration.  •  •  • 
After  qualification  they  would  stand  equal  be- 
fore the  law,  and  In  the  precise  attitude  that 
the  deceased  wished  and  expected  when  he 
named  them  In  the  will ;  and,  except  for  mis- 
conduct, they  could  not  be  removed,  nor  their 
powers,  as  set  out  In  their  letters  of  appoint- 
ment— the  will — ^be  limited  or  restricted. 
♦  *  •  Both  executors  were  entitled  to  the 
assistance  of  good  lawyers.  They  employed 
them,  and  promised,  under  the  obligations 
of  a  lawful  contract,  to  pay  them  proper  com- 
pensation, and  such  compensation  has  been 
ascertained,  and  they  have  been. paid.  The 
sums  so  paid  In  this  case  appear  to  have  been 
fully  earned,  and  whether  really  the  services 
of  either  or  both  the  attorneys  for  the  re- 
spective executors  were  or  were  not  beneficial 
to  the  estate  does  not  signify  on  the  question 
under  consideration.  •  •  •  I  have  no 
difficulty  In  holding  •  •  •  that  they  are 
each  entitled  to  be'  reimbursed  out  of  this 
estate  for  the  sums  paid  by  them,  respective- 
ly, to  their  respective  attorneys." 

If  appellants'  contention  In  this  case  be 
correct,  then  two  of  three,  or  three  of  five, 
,  executors  could  entirely  Ignore  the  luiuOrlty, 
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and  not  even  allow  such  minority  the  assist- 
ance of  connsel.  If  three  executors  should 
each  honestly  differ  with  the  others,  and  each 
employ  counsel  of  his  own  selection,  which 
one  would  be  entitled  to  his  attorney's  fees? 
It  Is  true  that  In  such  cases  the  estate  may 
be  put  to  more  expense  for  attorney's  fees, 
but  that  was  for  the  deceased  to  consider  In 
making  his  will.  Certainly  a  testator  who 
appoints  three  friends,  In  whose  Judgment 
and  integrity  he  confides,  does  not  intend  that 
one  of  them  shall  be  ignored  and  denied  costs 
which  are  allowed  to  the  others.  Counsel 
for  appellants  rely  on  section  1366,  Code 
Cly.  Proc.,  which  provides  that,  "where  tho-e 
are  more  than  two  executors  or  admlnlstra- 
tors,  the  act  of  a  majority  Is  valid."  The 
language  quoted  refers  to  the  acts  under  the 
will,  or"  In  relation  to  the  trust,  as  Is  shown 
by  reading  the  entire  section.  It  does  not 
mean  that  the  act  of  the  majority  can  de- 
iwire  one  of  the  executors  or  administrators 
of  the  assistance  and  advice  of  counsel. 
The  order  allowing  the  accounts  la  affirmed 
fn  all  respects. 

We  concor :    HARRISON,  P.  J. ;  HAT.Tn  J. 


9  Cal.  App.  tS 

GOFP  T.  HBALET. 

(Com-t  of  Appeal,   First  District,  California. 
Oct  27,  1905.) 

Costs — Damages  ros  Fbivoious  Appeal. 

Where,  in  an  action  on  a  note,  defendant 
appealed  from  a  judgment  in  plaintiff's  favor, 
but  confessed  that  the  appeal  was  without  merit, 
plaintiff  having  Ijeen  deprived  of  the  amount 
of  his  judgment  for  upwards  of  two  years,  and 
caused  expense  for  costs,  attorney's  fees,  and 
printing  a  brief,  was  entitled  to  an  afSrmance, 
with  damages. 

[Ed.  Note. — For  cases  in  point,  see  vol.  13, 
Cent  Dig.  Costa,  g  983.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  J.  0.  B.  Hebbard, 
Judge. 

Action  by  Almon  B.  Goff,  Jr.,  against  Ben- 
jamin Healey,  as  executor,  etc.,  substituted 
for  William  Tardif.  From  a  judgment  in 
favor  of  plaintiff,  and  from  an  order  denying 
defendant's  motion  for  a  new  trial,  he  ap- 
peals.   Affirmed. 

John  J.  Roche,  for  appellant.  Frank  W. 
Sawyer,  for  respondent 

HAIili,  J.  Tills  Is  an  appeal  from  a  Judg- 
ment in  favor  of  plaintiff  and  the  order  deny- 
ing defendant's  motion  for  a  new  trial. 

At  the  oral  argument  appellant  conceded 
that  the  judgment  and  order  should  be  affirm- 
ed, and  only  opposed  the  request  made  In  re- 
spondent's brief  for  damages  for  a  frivolous 
appeal.  The  action  was  on  a  promissory 
note,  alleged  to  have  been  executed  by  defend- 
ant to  plaintitr,  which  was  set  out  in  full  In 
the  complaint  In  his  answer  defendant 
denied  the  execution  of  the  note,  and  also 


alleged  that  it  was  without  consideration. 
The  court  found  in  accordance  with  the  al- 
legations of  the  complaint,  and  that  the 
allegations  of  the  answer  were  untrue.  The 
evidence  was  ample  to  support  the  findings  of 
the  court,  and  no  claim  to  the  contrary  Is 
made  In  appellant's  brief,  and  no  question  Is 
or  can  be  reasonably  raised  that  the  com- 
plaint and  findings  do  not  support  the  judg- 
ment. No  objections  were  made  to  the  ad- 
mission of  evidence,  and  no  errors  of  law 
were  assigned  in  the  statement  of  the  case. 
By  this  appeal,  which  is  confessedly  without 
merit,  plaintiff  has  been  kept  out  of  his 
money  for  upwards  of  two  yearsi  and  been 
put  to  costs  for  attorney's  fees  and  printing 
a  brief.  It  Is  apparent  that  It  was  taken  for 
delay. 

The  judgment  and  order  are  affirmed,  With 
$100  damages  to  respondent 

We  concur:    HARRISON,  P.  J.;  COOP- 
BR,  J* 


In  re   CTTLP. 


3  Cal.  App.  70 


(Court  of  Appeal,  Third  District,  California. 
Oct  25,  1905.) 

1.  Judgment— JcDGMENT  of  Otheb  State — 

C0NCI.USIVEin?8S. 

Code  Civ.  Proc.  g  1915,  provides  that  the 
judgment  of  a  foreign  country  against  a  person 
18  presumptive  evidence  as  between  the  parties 
and  their  successors  in  interest,  and  can  only 
be  repelled  by  evidence  of  a  want  of  jurisdic- 
tion ;  and  section  1916  provides  that  any  judi- 
cial record  may  be  impeached  by  evidence  of 
a  want  of  jurisdiction.  Beld,  that  a  personal 
judgment  of  another  state  may  be  collaterally 
attacked  on  the  ground  that  the  court  was 
without  jurisdiction  for  want  of  notice,  though 
the  judgment  recites  due  notice ;  such  procedure 
not  being  violative  of  state  comltv  or  of  the 
federal  Constitution  (art  4,  f  1),  declaring 
that  each  state  shall  give  fnU  faith  and  credit 
to  the  judicial   proceedings  of  a  sistw  state. 

2.  PaOCESS — ESSENTIAL. 

If  a  party  does  not  submit  himself  volun- 
tarily to  the  jurisdiction  of  a  court,  the  pro- 
cess requiring  such  appearance  must  be  issued 
and  served  in  substantial  compliance  with  the 
law. 

[EA,  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Process,  g  4.] 

3.  Save — Place  fob  Sebvicx — Febsons  with- 
out State. 

The  authority  of  a  court  to  issue  and  serve 
process  is  restricted  to  the  territory  of  the  state 
where  issued,  and  the  court  has  no  power  to 
require  persons  not  within  such  territory  to 
appear. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Process,  gg  15,  69,  70.J 

4.  DivoBCE  —  Decree  —  Custody  op  Child  — 
Modification — Notice. 

Where  the  judge,  who  had  rendered  a  de- 
cree of  divorce,  subsequently  stated  to  counsel 
who  bad  represented  the  plaintiff  that,  if  an 
application  should  be  made  ordering  the  plain- 
tiff to  bring  her  child  back  into  the  jurisdictiop 
of  the  court  from  which  she  had  taken  it,  the 
order  would  be  granted,  such  statement  did  not 
amount  to  notice  to  the  plaintiff,  giving  the 
court  jurisdiction  over  the  person  of  plaintiff  to 
thereafter  make  such  an  order. 
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Appeal  from  Superior  Court,  Sacramento 
County. 

Habeas  corpus  by  C.  H.  Culp  for  a  writ 
of  habeas  corpus  against  Fantasia  F.  Culp  to 
secure  the  custody  of  WiUa  Norine  Culp. 
Writ  dismissed. 

R.  O.  Ross  and  Eugene  S.  Wachhorst,  for 
petitioner.    Hall  &  Dunn,  for  respondent 

BUCKIiES,  J.  Fantasia  P.  Culp,  against 
whom  the  writ  runs,  and  William  H.  Culp, 
were  husband  and  wife,  and  the  fruit  of  their 
marriage  was  one  girl,  now  5  years  and  7 
months  old,  named  WlUa  Norine  Culp.  The 
petitioner  is  the  grandfather  of  the  child, 
and  seeks  to  get  the  custody  of  her  through 
this  writ  The  said  spouses  were  residents  of 
Shawnee  county  In  the  state  of  Kansas.  The 
said  Fantasia  F.  Culp  was  plalntlft  in  a  di- 
vorce proceeding  against  her  husband  in  the 
Shawnee  county  district  court  of  the  Third 
Judicial  district  of  the  state  of  Kansas,  which 
court  granted  her  a  divorce  on  the  ground  of 
habitual  drunkenness  of  said  William  H. 
Culp,  and  also  gave  her  the  custody,  educa- 
tion, nurture,  control,  and  care  of  said  minor 
child.  This  decree  was  made  April  4,  1904, 
and  became  final,  so  far  as  the  divorce  was 
concerned,  under  the  laws  of  Kansas,  on  the 
4th  day  of  October,  1904.  Under  and  In  pur- 
suance of  this  decree  the  said  Fantasia  F. 
Culp  received  the  possession  of  said  child  In 
the  state  of  Kansas  on  April  9,  1904,  and 
ever  since  that  date  has  bad  said  child  with 
her.  Said  decree  contained  no  restriction  as 
to  the  residence  of  the  child,  or  of  its 
mother,  and  about  October  9,  1904,  said 
mother  moved  from  the  state  of  Kansas  to 
this  state,  bringing  the  said  minor  child  with 
her  to  Sacramento. 

Upon  some  information.  It  Is  not  stated 
what,  but  without  petition  therefor  being  filed, 
the  judge  of  the  said  Kansas  court  made  the 
following  order:  "Whereas,  be  It  remember- 
ed, that  on  the  28th  day  of  November,  A.  D. 
1904,  In  the  Shawnee  county  district  court, 
Third  judicial  district,  state  of  Kansas,  be- 
fore the  Bon.  Z.  T.  Hazen,  presiding  justice, 
it  being  at  the  September  term,  1904,  of  said 
court,  the  following  proceedings,  among 
others,  were  had,  to  wit:  Fantasia  P.  Culp, 
Plalntlir,  vs.  William  H.  Culp,  Defendant 
No.  22.240.  Now,  on  this  28th  day  of  No- 
vember, A.  D.  1904,  this  cause  came  on  to  be 
heard  on  the  court  being  advised  that  the 
minor  child,  named  in  the  petition  as  Willa 
Norine  Culp,  had  been  removed  from  Shaw- 
nee county  and  from  the  jurisdiction  of  this 
court  and  the  court,  being  fully  advised  in 
the  premises,  does  hereby  order  that  the 
plalntiO*,  Fantasia  F.  Culp,  shall  on  or  before 
the  Ist  day  of  January,  1905,  bring  said  child, 
Willa  Norine  Culp,  into  Shawnee  county  and 
within  the  jurisdiction  of  this  court,  and 
said  plaintiff  is  hereby  notified  that,  unless 
this  order  is  complied  with,  another  order 
will  be  made  changing  the  custody  of  said 


child,  and  directing  other  parties  to  take  said 
child  and  bring  it  within  the  jurisdiction  of 
this  court    Z.  T.  Hazen,  Judge." 

On  the  5th  day  of  January,  1905,  the  judge 
of  said  Kansas  court  made  the  following  or- 
der, to  wit:  "Whereas,  be  it  remembered,  that 
on  the  5th  day  of  January,  A.  D.  1905,  in  the 
Shawnee  county  district  court  Third  judicial 
district  state  of  Kansas,  before  the  Hon.  Z. 
T.  Hazen,  presiding  judge,  it  being  at  the 
January  term,  1905,  of  said  court,  the  follow- 
ing proceedings,  among  others,  were  had,  to 
wit:  Fantasia  P.  Culp,  Plaintiff,  vs.  William 
H.  Culp,  Defendant  Now,  on  this  5th  day  of 
January,  1905,  upon  due  and  proper  notice 
to  the  attorney  toe  plaintiff  herein,  came  on 
to  be  heard  the  application  of  the  defendant 
herein  for  a  modification  of  the  judgment 
heretofore  rendered  in  this  cause  on  the  4th 
day  of  April,  1904,  and  the  court  finds:  That 
contrary  to  the  order,  decree,  and  judgment 
of  this  court  heretofore  rendered  the  plaintiff 
herein.  Fantasia  P.  Culp,  has  removed  her 
daughter  Wllla  Norine  Culp,  whose  custody 
was  by  said  judgment  committed  to  her,  the 
said  plaintiff,  from  and  out  of  the  jurisdiction 
of  this  court  subsequent  to  the  rendition  of 
said  judgment  That  said  Fantasia  P.  Culp 
so  removed  said  child  In  absolute  violation 
of  the  order  of  this  court  and  with  the  pur- 
pose and  intent  of  hindering  and  obstructing 
this  court  In  the  proper  care  and  custody  of 
said  child.  That  the  conduct  of  said  Fan- 
tasia F.  Culp  since  the  rendition  of  said  judg- 
ment In  this  case  has  been  such  that  she  Is  no 
longer  a  fit  person  to  be  Intrusted  with  the 
custody  and  care  of  said  child.  That  the 
circumstances  render  It  proper  that  the  said 
order,  committing  the  custody,  control,  edu- 
cation, and  care  of  said  child  to  the  plaintiff 
herein,  shall  be  modified  and  changed,  and 
that  C.  H.  Culp,  the  grandfather  of  said  child, 
is  a  suitable  person  to  be  Intrusted  with  her 
custody,  control,  care,  and  education.  It  Is 
therefore  ordered,  adjudged,  and  decreed  by 
the  court  that  the  said  judgment  heretofore 
rendered  In  this  court  on  the  4th  day  of  April, 
1904,  be,  and  the  same  is,  hereby  changed 
and  modified  in  the  following  respects,  to  wit: 
That  it  be  ordered,  adjudged,  and  decreed 
that  the  custody,  education,  nurture,  control, 
and  care  of  the  said  Willa  Norine  Culp  be, 
and  the  same  is,  hereby  given  to  C.  H.  Culp, 
the  grandfather  of  said  child,  Wllla  Norine 
Culp,  and  that  the  said  plaintiff.  Fantasia  F. 
Culp,  and  the  defendant  herein,  William  H. 
Culp,  either  In  person  or  by  any  agent  rela- 
tive or  representative,  are,  and  each  of  them 
Is,  hereby  enjoined  from  interfering  with  or 
disturbing  said  C.  H.  Culp  In  the  custody, 
education,  nurture,  control,  and  care  of  said 
child  until  the  further  orders  of  this  court 
And  the  said  C.  H.  Culp  is  hereby  empowered 
and  directed  to  take  into  his  possession  the 
said  child,  Willa  Norine  Culp,  and  provide 
for  Its  maintenance,  education,  nurture,  and 
control,  and  to  keep  the  same  within  the 
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jurlsidlctlon  of  this  conrt,  nnless  otherwise  or- 
dered by  this  court.    Z.  T.  Hazen,  Judge." 

Then  on  the  6th  day  of  March,  1005,  the 
conrt  made  another  order  In  the  same  mat- 
ter, reciting  the  fact  of  making  the  order 
modifying  the  decree  of  April  4,  1904,  and  di- 
recting that  the  order  of  January  5,  1905,  be 
"forthwith  carried  Into  effect,"  and  further 
ordered:  "It  Is  therefore  hereby  ordered, 
adjudged,  and  decreed  that  to  the  end  that 
said  modified  order,  aforesaid,  may  be  forth- 
with carried  Into  effect,  the  sheriff  of  Shaw- 
nee county,  Kan.,  forthwith  proceed  to  take 
the  said  child,  Wllla  N.  Cnlp,  into  his  custody, 
and  that  he  thereupon  deliver  the  said  child 
over  to  the  custody  and  keeping  of  the  said  C. 
H.  Cnlp,  her  lawful  custodian,  according  to 
said  modified  order,  and  that  said  sheriff 
make  immediate  return  hereof.  A.  W.  Dana, 
Judge." 

The  petitioner  claims  the  recital  in  the 
Judgment  of  January  5,  1905,  "upon  due  and 
proper  notice  to  the  attorney  for  plaintiff 
herein,"  is  a  declaration  of  the  court  making 
such  degree  that  notice  was  given,  and  that 
it  conclusively  establishes  the  fact  that  said 
court  had  Jurisdiction  to  make  the  decree. 
By  an  Inspection  of  the  Judgment  of  April  4, 

1904,  by  which  Fantasia  F.  Culp  was  award- 
ed the  custody  of  the  said  minor,  It  is  seen 
that  nowhere  therein  Is  she  commended  to 
remain  within  the  state  of  Kansas,  and  no 
other  order  or  Judgment  of  said  conrt  is  pre- 
sented showing  any  such  direction  to  her, 
and  we,  therefore,  conclude  none  was  made. 
The  order  of  November  28,  1904,  shows  that 
the  Judge  making  such  order  knew  she  had 
departed  from  the  state  of  Kansas,  and  knew, 
of  course,  that  no  personal  service  could  be 
had  on  her.    And  in  the  order  of  January  5, 

1905,  which  pretends  to  modify  the  original 
decree  and  give  the  child  to  Its  grandfather, 
there  is  no  pretense  that  any  other  notice  was 
given  than  to  the  attorney  of  plaintiff  In  the 
divorce  proceedings.  Section  045  of  the  Code 
of  Kansas  provides  that,  "When  a  divorce 
is  granted,  the  court  shall  make  provision 
for  guardianship,  custody,  support  and  educa- 
tion of  the  minor  children  of  the  marriage, 
and  may  modify  or  change  any  order  in  this 
respect  whenever  cirqnmstances  render  such 
change  proper."  It  was  held  in  Kendall  v. 
Kendall  (Kan.  App.)  48  Pac.  940,  a  Kansas 
case,  which  was  an  application  to  have  modi- 
fied the  decree  in  a  divorce  case  in  relation  to 
the  support  of  the  minor  children,  that  "this 
section  gives  the  court  granting  the  divorce  a 
continuing  Jurisdiction  over  the  guardianship, 
custody,  support,  and  education  of  the  minor 
children  of  the  parties  to  the  divorce  pro- 
ceedings, and  it  may  be  invoked  whenever 
circumstances  render  a  change  of  a  former 
order  proper."  There  was  a  contention  at 
the  bearing  in  that  case  as  to  how  service  of 
notice  should  be  made.  The  service  was  by 
service,  on  the  father,  of  the  notice  of  the 
motion  which  had  been  made.  The  court 
said :    "There  is  some  force  in  the  argument 


of  plaintiff  In  error  that  the  proper  proceed- 
ing is  by  petition  and  summons,  and  not  by 
motion  and  notice.  In  this  case  however,  the 
plaintiff  in  error  was  fully  informed  by  the 
motion  and  notice  of  the  order  applied  toe. 
The  motion  was  filed  In  the  original  cause,  in 
the  same  court,  the  same  Judge  presiding. 
The  plaintiff  in  error  had  full  opportunity  to 
prepare  his  defense.  He  was  not  misled.  The 
cause  was  tried  on  its  merits."  It  Is  well  to 
note  in  passing  that  this  case  was  local — that 
Is  all  the  parties  lived  in  Kansas  and  were 
within  the  Jurisdiction  of  said  court ;  and  I  ap- 
prehend that,  when  the  court  said  the  Juris- 
diction over  the  minor  children  was  contin- 
uous, it  could  only  mean  continuous  while 
they  remained  domiciled  within  the  Juris- 
diction of  the  court  But  it  appears  from 
this  case,  and  the  others  cited  therein,  that 
the  court  of  Kansas  deems  some  notice  nec- 
essary when  it  is  sought  to  modify  a  decree, 
in  order  to  give  the  court  Jurisdiction  to 
render  a  personal  Judgment  as  would  be  an 
order  modifying  a  decree  changing  the  cus- 
tody of  a  minor  from  one  person  to  another. 

Petitioner  claims  that  as  this  is  a  col- 
lateral attack  on  the  Judgment  of  January  6, 
1905,  this  court  Is  not  permitted  to  inquire 
into  the  question  of  the  Jurisdiction  of  the 
Kansas  court  to  make  It,  or  if  such  court 
had  Jurisdiction  over  the  person  of  Fantasia 
F.  Culp,  for  the  reason  that  Jurisdiction  in 
that  court  must  be  presumed,  and  cites  sec- 
tion 1,  art.  4,  of  the  federal  Constitution, 
which  provides  that  each  state  shall  give 
full  faith  and  credit  to  the  Judicial  proceed- 
ings of  a  sister  state.  I  do  not  question  this 
authority,  for  even  without  this  wholesome 
constitutional  provision  the  comity  of  states 
of  this  union  requires  that  each  should  give 
full  faith  and  credit  to  the  Judicial  proceed- 
ings of  the  other.  But  how  can  the  courts  of 
this  state  give  such  faith  and  credit  to  the 
Judicial  proceedings  of  courts  in  other  states 
until  It  is  known  that  such  courts  have  acted 
within  the  legitimate  scope  of  their  author- 
ity? It  is  true  that,  when  the  Jurisdiction 
is  free  from  attack,  then  the  presumption  that 
Jurisdiction  was  acquired  and  that  such 
courts  have  acted  within  the  powers  granted 
them  is  allsufflclent,  and  that  the  authorities 
all  hold  that  way.  If  the  state  courts  of 
Kansas,  or  of  any  other  state,  render  an 
opinion  or  Judgment  they  had  no  right  or 
power  to  render,  and  It  Is  attacked  for  want 
of  Jurisdiction,  then  neither  the  courts  of 
that  state  nor  of  any  other  state  are  bound 
by  it,  and  yet  they  give  It  all  the  credit  and 
faith  it  is  entitled  to.  And  this  rule  Is  a 
reasonable  one.  Freeman  on  Judgments,  S 
565,  lays  down  this  rule:  "Courts  of  record 
are  presumed  to  act  only  in  accordance  with 
the  authority  vested  in  them  by  law.  Their 
Judgments  will  generally  be  treated  as  con- 
clusive on  the  parties  until  the  absence  of 
Jurisdiction  is  affirmatively  shown.' 

The  petitioner  here  is  asserting  the  validity 
and  verity  of  the  Judgment  of  thp 
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Shawnee  county,  Kan.,  made  January  5, 1905, 
and  claiming  under  It  to  have  the  right  here 
in  this  state  to  take  ttiis  little  girl  of  tender 
years  from  its  mother,  who  has  it  by  natural 
right,  and  by  whatever  force  there  Is  in  the 
decree  of  the  Kansas  court,  made  April  4, 
1901,  and  deliver  it  over  to  the  grandfather; 
and  it  seems  to  me  that,  whatever  may  be 
said  of  the  powers  of  this  court  under  the 
writ  of  habeas  corpus  in  such  cases,  this  is 
an  effort  to  enforce  a  foreign  judgment  in 
this  court  At  least  the  effect  sought  is  the 
same.  The  mother  is  here  resisting  such  en- 
forcement upon  the  ground  that  the  court  in 
Kansas  bad  no  jurisdiction  to  make  such 
Judgment,  it  being  a  proceeding  to  compel 
her  personally  to  perform  a  certain  act,  to 
wit,  to  turn  her  child  over  to  another  person, 
when  she  had  no  notice  of  the  pendency  of 
the  application  for  such  purpose — that  is,  to 
make  such  a  Judgment  against  her — and  did 
not  have  her  day  in  court.  To  maintain  her 
position  she  seeks  to  show  that  the  court  of 
Kansas  did  not  have  jurisdiction  to  make 
such  order.  After  the  Judgment  of  divorce 
became  final  she  never  submitted  voluntarily 
to  the  jurisdiction  of  the  Shawnee  county 
court,  and  it  is  admitted  that  she  never  was 
served  with  notice  thereafter,  and  that  she, 
in  fact,  removed  from  the  state  of  Kansas 
before  the  proceedings  were  instituted  which 
led  up  to  the  judgment  she  now  assails.  The 
general  rule  in  such  cases  is  that,  if  a  party 
does  not  submit  himself  voluntarily,  then,  be- 
fore the  court  can  rightfully  exercise  jurisdic- 
tion over  his  person,  it  must  be  authorized  to 
require  him  to  appear  before  it  and  submit 
to  its  judgment  in  that  action  or  proceeding, 
and  the  process  requiring  such  appearance 
must  be  issued  and  served  upon  him  in  sub- 
stantial compliance  with  the  law,  and  the 
authority  to  serve  is  restricted  to  the  terri- 
tory of  the  state  where  issued,  and  the  court 
baa  no  power  to  require  persons  not  within 
such  territory  to  appear  before  It  In  sup- 
port of  this  doctrine  I  cite  Freeman  on  Judg- 
ments (section  120a)  as  follows:  "Therefore 
any  personal  judgment  which  a  state  court 
may  render  against  one  who  did  not  volun- 
tarily submit  to  its  jurisdiction,  and  who  is 
not  a  citizen  of  the  state,  nor  served  with 
process  within  its  borders,  no  matter  what 
the  mode  of  service,  is  void,  because  the 
court  had  no  jurisdiction  over  his  person." 
A  very  strong  case  showing  the  right  to  as- 
sail a  foreign  judgment  on  the  ground  of 
the  want  of  jurisdiction  comes  from  the 
Supreme  Court  of  the  state  of  Kansas. 
Thorn  v.  Salmonson,  15  Pa&  588.  There  the 
platntifF  was  married  to  one  Karl  Johan 
Thorn  In  the  kingdom  of  Sweden  in  the  year 
1852.  The  couple  lived  together  as  husband 
and  wife,  and  six  children  were  the  fruit  of 
their  marriage.  In  1SC2  he  separated  from 
her,  going  to  a  distant  part  of  the  kingdom, 
where  he  procured  a  divorce  from  her,  with- 
out giving  her  any  notice,  although  the  de- 
cree recited  notice  by  publication  for  the 


J  period  of  one  year  before  the  Judgment  of 
'  divorce  was  rendered.  In  a  subsequent  pro- 
ceeding, where  both  husband  and  wife  were 
parties,  the  validity  of  the  decree  of  divorce 
was  questioned,  and  was  determined  by  the 
highest  court  of  the  kingdom;  both  parties 
being  residents  there^  and  both  being  heard. 
At  that  time  the  man,  husband,  had  married 
this  defendant  Salmonson.  Plaintill  here 
stated  in  that  proceeding  that  she  did  not 
wish  to  disturb  the  marriage  of  her  late  hus- 
band to  this  defendant  and  the  Supreme 
Court  of  Sweden  affirmed  the  Judgment  of 
divorce.  The  matter  was  then  taken  before 
his  Royal  Highness  and  was  again  affirmed. 
Thorn  and  his  second  wife  then  emigrated 
to  America,  and  lived  together  as  husband 
and  wife  in  McPherson  county,  Kan.,  until 
about  1881,  when  he  died.  The  plaintiff 
sued,  asking  to  be  adjudged  the  lawful  wid- 
ow of  deceased  Thorn,  and  entitled  to  his 
estate.  The  Kansas  court  held  as  follows: 
"While  the  judgment  of  divorce  appears  to 
have  been  granted  by  a  competent  tribunal, 
which  had  jurisdiction  of  the  subject-matter 
as  well  as  of  the  parties,  and  is  therefore 
entitled  to  liberal  presumptions,  it  ia  not  so 
far  conclusive  as  to  preclude  the  plaintiff 
from  showing  that  it  was  rendered  without 
jurisdiction,  or  was  fraudulently  obtained. 
The  reply  specifically  denies  that  the  plain- 
tiff was  ever  served  with  process  or  had  her 
day  in  court  •  •  •  If  in  truth  there  was 
no  service,  personal  or  otherwise,  and  she 
had  never  been  given  an  opportunity  to  be 
beard,  she  cannot  be  bound  nor  affected  by 
any  of  the  orders  or  judgments  made  in  these 
proceedings.  A  foreign  judgment  rendered 
without  jurisdiction  may  be  assailed  in  either 
a  direct  or  collateral  proceeding.  Although 
the  recital  in  the  judgment  that  service  was 
made  raises  a  strong  presumption  in  favor 
of  the  Jurisdiction  and  of  the  truth  of  the  re- 
citals, yet  the  plaintiff  may  show  by  extrinsic 
evidence,  if  she  can,  that  no  service  was 
made.  Strong  proof  will  be  required  to 
overthrow  the  presumption  of  jurisdiction 
raised  by  the  recitals;  but  if  it  is  clearly 
shown  that  the  plaintiff  was  not  served  with 
process,  and  did  not  voluntarily  appear  or 
submit  to  the  Jurisdiction  of  the  court  the 
recitals  are  of  no  avail."  A  number  of  cases 
are  cited  in  said  decision  sustaining  this  doc- 
trine. It  is  the  law  of  Kansas,  therefore, 
that  when  a  party  is  seeking  the  enforce- 
ment of  a  foreign  judgment  in  that  state,  or 
seeking  some  benefit  thereunder,  the  parly 
resisting  or  defending  may  assail  such  judg- 
ment by  showing  want  of  service,  and  there- 
fore a  lack  of  jurisdiction  to  render  such 
Judgment 

Petitioner  in  his  argument  claims  that  if 
extrinsic  evidence  can  be  received  to  contra- 
dict the  recital  of  notice  In  the  Shawnee 
county  court's  judgment,  then  it  must  appear, 
first  that  notice  is  necessary  under  the  Kan- 
sas law,  and,  second,  that  no  notice  sufficient 
in  the  Kansas  practice  was  given.    The  ne- 
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ceesitjr  of  notice  its  answered  In  a  Kansas 
case  decided  Kovember  8,  1902,  and  reported 
in  tbe  Pacific  Reporter.  Miles  t.  Miles 
(Kan.  Sup.)  70  Pac.  631.  This  was  an  ap- 
plication, made  two  years  after  the  decree  of 
divorce,  for  a  modification  of  the  decree,  bo 
that  the  husband  might  be  compelled  to  con- 
tribute to  the  support  of  his  children,  which 
had  been  awarded  to  tbe  custody  of  tbe 
mother.  In  that  case,  quoting  the  section  of 
the  Code  of  Civil  Procedure  (645)  heretofore 
referred  to,  tbe  court  said:  "This  section 
leaves  the  matter  entirely  in  the  hands  of  the 
court  He  may  at  any  time,  upon  proper 
notice,  change  any  former  order  made  in 
reference  to  these  matters  by  adding  to  or 
talcing  from  the  burdens  of  either  party  re- 
lative to  the  same."  Thus  it  will  be  seen 
that  In  Kansas,  when  an  application  is  made 
to  the  court  to  modify  a  decree  or  judgment 
relative  to  the  custody  and  care  of  minor 
children  in  a  divorce  case,  there  must  be  no- 
tice served. 

As  to  tbe  second  contention,  that  no  notice 
was  given  sufilclent  in  the  Kansas  practice: 
Tbe  Judgment  says  service  was  had  on  tbe 
attorney.  The  deposition  of  H.  O.  Iiarimer, 
who  was  the  attorney  of  respondent  in  the 
divorce  proceedings,  was  taken.  He  says: 
"The  day  l)efore  she  left  here  she  called  up- 
on me  to  bid  me  good-bye,  and  said  in  leaving, 
'If  any  trouble  comes  up  here  in  this  case,  I 
will  want  you  to  lo<A  after  It  for  me.'  To 
tbat  extoit  I  represent  bar  still."  He  was 
asked  as  follows:  "State  whether  any  no- 
tice was  ever  given  to  you  of  said  application 
to  modify  the  judgment  aforesaid,  rendered 
on  the  4th  day  of  April,  1004,  In  said  action?" 
To  which  he  answered:  "No  notice  of  any 
such  application  was  ever  given  to  me,  either 
verbally  or  in  writing.  The  practice  in  our 
court  is  that  the  attorneys,  who  are  making 
application  or  asking  for  orders,  either,  shall 
serve  a  notice  upon  the  opposing  attorney, 
when  tbe  same  is  published  in  tbe  Legal 
News,  a  paper  published  in  the  <dty  of  To- 
peka.  Through  neither  source  did  I  ever 
have  any  notice  of  any  such  application." 
Mr.  Larimer  states  further  in  his  deposition 
that  In  a  conversation  with  Judge  Hazen, 
who  made  tbe  modifying  order,  which  con- 
versation was  held  between  the  lat  and  the 
15tb  of  October,  1904,  Judge  Hazen  said: 
"If  tbe  Gulps  make  any  application  ordering 
tbe  child  brought  back  here,  I  will  grant  it. 
I  will  turn  the  child  over  to  them."  Mr. 
Larimer  never  heard  anything  more  of  the 
application  or  the  order,  until  tbe  latter 
part  of  March,  1906,  and  declares  again  in 
bis  deposition  tbat  no  notice  of  any  kind  was 
ever  served  on  him,  and  that  he  was  not  in 
tbe  courtroom  when  tbe  order  was  mad& 
Tbe  deposition  of  A.  M.  Harvey,  who  was  the 
attorney  for  G.  H.  Gulp,  and  who  drew  up  the 
order  of  January  5,  1905,  was  taken,  and  he 
says  he  filed  no  application  for  the  modifica- 
tion of  the  judgment  of  April  4,  1904,  and 
tbat  be  has  no  personal  knowledge  of  any 


notice  having  been  given  to  the  attorney, 
Larimer.  Had  there  been  any  notice  served 
upon  Mr.  Larimer,  who  would  know  bet- 
ter than  Mr.  Harvey,  who  was  acting  for 
petitioner?  It  appears  tbat  all  the  service 
of  any  kind  in  these  proceedings  was  that 
the  judge  had  said  to  him  that,  if  the  Gulps 
applied  for  an  order,  be  would  make  it ;  and 
in  the  light  of  Mr.  Larimer's  testimony,  un- 
contradicted as  it  is,  and  supported  by  tbe 
testimony  of  Mr.  Harvey,  this  must  be  the 
service  tbe  Judge  bad  in  mind  when  be  di- 
rected tbe  recital  in  the  judgment.  This  was 
qo  stfvlce  at  all,  and  no  notice  that  any  ap- 
plication had  been  filed  or  would  be  heard  on 
January  5,  1905,  or  on  any  other  day.  It 
therefore  follows,  it  seems  to  me,  tbat  the 
courts  of  Kansas  have  established  the  rule 
that,  when  a  domestic  or  foreign  judgment 
Is  assailed  on  the  ground  of  want  of  juris- 
diction, as  this  is  here,  the  party  assailing 
it  may  prove  by  extrinsic  evidence  tbe  want 
of  jurisdiction.  Such  courts  have  also  es- 
tablished the  doctrine  that  the  application 
to  modiftr  a  decree  awarding  the  custody  of 
minor  children  in  a  divorce  proceeding  must 
be  noticed  to  tbe  party  to  be  bound.  The 
fact  appears  in  the  case  at  bar  that  there 
was  no  service  of  notice,  and  no  notice  at 
all,  given  to  any  one  of  the  application  to 
modify,  and  that  the  judgment  made  there- 
under has  no  binding  efTect  on  the  said  Fan- 
tasia F.  Gulp,  assailed  as  It  Is,  either  in  Kan- 
sas or  here. 

Neither  the  rule  of  comity,  supposed  to 
exist  between  sister  states,  nor  provisions 
of  tbe  federal  (constitution  requiring  each 
state  to  give  full  faith  and  credit  to  the  judi- 
cial proceedings  of  a  Bister  state,  warrants 
this  court  In  saying,  under  the  attach  and 
showing  made  as  to  jurisdiction,  tbat,  be- 
cause the  said  judgment  recites  tbat  notice 
was  given,  the  jurisdiction  of  the  Shawnee 
county  district  court  is  conclusively  establish- 
ed and  cannot  be  inquired  into.  But  this 
whole  question  of  whether  or  not  the  juris- 
diction of  a  foreign  judgment  can  be  inquired 
into  was  determined  by  the  United  States 
Supreme  (3ourt  In  the  case  of  Thompson  v. 
Whitman,  18  Wall.  467,  21  L.  Ed.  897,  where 
tbat  court  said,  in  substance,  that  the  record 
of  a  judgment  rendered  in  another  state  may 
be  c(mtradicted  as  to  the  facts  necessary  to 
give  the  court  jurisdiction,  and,  If  it  be 
shown  that  such  facts  did  not  exist,  the  rec- 
ord will  be  a  nullity,  notwithstanding  it 
may  recite  they  did  exist  This  has  been 
followed  in  every  case  rendered  by  the  United 
States  Suprnne  Court  since  that  time,  when 
the  question  was  involved,  and  is  the  lead- 
ing authority  on  that  point  in  tbe  United 
States.  Ck>ming  now  to  the  decisions  in  our 
own  state.  There  are  a  number  holding  that 
jurisdiction  may  be  assailed,  but  the  citation 
of  the  leading  case  I  deem  sufilclent  This 
is  In  re  James,  99  Gal.  375,  33  Pac.  1122,  87 
Am.  St  Rep.  60,  and  is  cited  by  both  parties. 
William   £!.  James  marbled  the  petitioner, 
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Sarah  M.,  In  the  state  of  New  York  In  1859, 
and  they  lived  together  In  New  York  until 
1871,  when  they  separated.  Some  time  after, 
he  went  to  the  state  of  Missouri,  and  In  1874 
procured  a  divorce  from  Sarah  M.,  who  had 
remained  In  New  York.  She  had  no  notice 
of  the  pendency  of  the  action,  though  the 
service  was  by  publication.  James  removed 
to  and  became  a  resident  of  this  state,  and  In 
February,  1883,  married  Leonora  A.  King, 
of  Santa  Cruz,  this  state.  He  lived  with  this 
last  wife  until  about  the  time  of  his  death, 
which  occurred  in  April,  1887.  Letters  of 
administration  on  his  estate  were  Issued  to 
the  said' Leonora  A.  James.  Sarah  M.  James, 
the  New  York  wife,  appealed  from  an  order 
of  the  court  refusing  to  revoke  the  letters 
Issued  to  Leonora  A.,  and  also  from  an  order 
refusing  to  grant  letters  to  her.  The  pe- 
titioner contended  that  the  court  In  Missouri 
had  no  jurisdiction  to  render  the  Judgment 
of  divorce,  upon  three  several  grounds,  the 
second  of  which  was  that  "the  deceased, 
James,  was  not  a  resident  of  the  state  of 
Missouri  for  one  year  next  before  the  com- 
mencement of  the  action  resulting  In  the 
decree ;  such  residence  being  necessary  under 
the  laws  of  that  state  in  order  to  give  the 
court  Jurisdiction  in  actions  for  divorce." 
This  was  a  collateral  attack  upon  the  Mis- 
souri Judgment,  and  our  Supreme  Court  says, 
at  the  top  of  page  377  of  99  Cal,  page  1123  of 
33  Paa  (37  Am.  St.  Rep.  60):  "In  regard 
to  the  second  ground  of  objection  to  the 
decree  in  James  v.  James,  we  agree  with  ap- 
pellant that  it  is  competent  to  collaterally 
impeach  the  record  of  a  Judgment  rendered 
In  another  state  by  extrinsic  evidence  show- 
ing that  the  facts  necessary  to  give  the  court 
pronouncing  It  Jurisdiction  to  proceed  did 
not  exist ;  and  this  Is  true,  although  the  rec- 
ord sought  to  be  impeached  may  recite  the 
existence  of  such  Jurisdictional  facts" — cit- 
ing Thompson  v.  Whitman,  18  Wall.  457,  21 
L.  Ed.  897;  Starbuck  v.  Murray,  5  Wend. 
148,  21  Am.  Dec.  172,  Grover  &  Baker  Ma- 
chine Co.  V.  RadcUfTe,  137  U.  S.  287,  11  Sup. 
Ct.  92,  34  L.  Ed.  670 ;  and  other  cases.  There 
was  a  substantial  conflict  in  the  evidence  as 
to  whether  James  was  a  citizen  of  Missouri 
or  not,  or  a  bona  fide  resident  therein  for 
one  year,  and  upon  that  ground  the  court 
held  the  decree  valid.  This  case  has  been 
followed  In  all  the  well-considered  cases  in 
this  state  Involving  the  same  question  since 
the  rendition  of  that  opinion,  and  must  be 
considered  the  leading  case  In  this  state. 
But,  independent  of  this  decision,  the  Code 
of  Civil  Procedure,  as  adopted  In  1872,  and 
now  in  force,  provides  as  follows : 

"Sec.  1915.  The  effect  of  the  Judgment  of 
any  other  tribunal  of  a  foreign  country  hav- 
ing Jurisdiction  to  pronounce  the  Judgment, 
Is  as  follows:  (1)  In  case  of  a  Judgment 
against  a  specific  thing,  the  Judgment  Is  con- 
clusive upon  the  title  to  the  thing.  (2)  In 
case  of  a  Judgment  against  a  person,  the 


Judgment  is  presumptive  evidence  of  a  right 
as  between  the  parties  and  their  successors  in 
interest  by  a  subsequent  title,  and  can  only 
be  repelled  by  evidence  of  a  want  of  Juris- 
diction, want  of  notice  to  the  party,  collusion, 
fraud,  or  clear  mistake  of  law  or  fact" 

It  win  thus  be  seen  that,  when  a  foreign 
Judgment  is  assailed,  its  recitals  are  but 
presumptions  which  may  be  overcome  by  ex- 
trinsic evidence  showing  such  recitals  of 
Jurisdiction  to  be  untme.  But,  as  if  this 
was  not  enough,  the  Code  further  proyides: 

"Sec.  1916.  Any  Judicial  record  may  be  im- 
peached by  evidence  of  a  want  of  Jurisdiction 
in  the  court  or  Judicial  officer,  of  collusion  be- 
tween the  parties,  or  of  fraud  In  the  parly 
oflTerlng  the  record.  In  respect  to  the  proceed- 
ings." 

The  further  citation  of  authorities  seems 
useless. 

The  writ  Is  dismissed. 

I  concur:    CHIPMAN,  P.  J. 

Mclaughlin,  J.  I  concur  in  the  order 
dismissing  the  writ,  and  in  the  conclusions 
voiced  in  the  main  opinion  touching  Juris- 
diction and  the  right  of  this  court  to  inquire 
Into  such  Jurisdiction.  But  I  am  unwilling, 
by  silence,  to  lend  implied  consent  to  the  prop- 
osition that  the  Judgment  relied  upon  as  con- 
clusive of  petitioner's  right  to  the  custody  of 
this  child  could,  under  any  state  of  facts,  be 
enforced  in  this  state  through  the  medium  of 
a  writ  of  habeas  corpus.  This  Is  exactly 
what  petitioner  seeks  to  accomplish  by  this 
proceeding.  He  insists  that  this  court  has 
no  alternative,  but  must  execute  said  Judg- 
ment by  granting  his  petition,  because  the 
federal  Constitution  and  laws  require  that 
full  effect  must  be  given  to  Judgments  ren- 
dered in  a  sister  state.  Granting  his  premise, 
the  conclusion  does  not  follow. 

Judgments  rendered  In  Kansas  have  no 
extraterritorial  effect  as  Judgments.  Cole  v. 
Cunningham,  133  C.  S.  107,  10  Sup.  Ct.  2G9, 
33  L.  Ed.  638;  Black  on  Judgments,  i  082. 
Judgments  rendered  there  will  not  be  en- 
forced here,  unless  a  Judgment  thereon  is  re- 
covered in  this  state.  Am.  &  Eng.  Ency.  Law, 
vol.  13,  p.  986 ;  Cooley,  Const  Lim.  p.  43,  note ; 
Freeman  on  Judgments,  H  559,  564,  575; 
Brown  v.  Campbell,  100  Cal.  646,  35  Pac.  433, 
38  Am.  St  Rep.  314 ;  McElmoyle  v.  Cohen,  18 
Pet  (U.  S.)  312,  10  L.  Ed.  177:  Wisconsin  ▼. 
Pelican  Ins.  Co.,  127  U.  S.  26.5,  8  Sup.  Ct 
1370,  32  L.  Ed.  239;  Huntington  v.  Attrill,  146 
U.  S.  657,  13  Sup.  Ct  224,  36  L.  Ed.  1123; 
Code  Civ.  Proc  8  1918.  Such  Judgments  will, 
as  a  general  rule,  be  accepted  as  conclusive 
proof  of  rights  finally  adjudicated  by  courts 
of  a  sister  state  having  Jurisdiction  of  the 
parties  and  subject-matter.  Huntington  v. 
Attrill,  supra;  Hanley  y.  Donoghue,  116  U.  S. 
1,  6  Sup.  Ct  242,  29  L.  Ed.  535;  Freeman  on 
Judgments,  {  559 :  Cooley,  Const  LIm.  p.  586 ; 
Am.  &  Eng.  Ency.  Law,  vol.  13,  p.  983.  But, 
unfortunately    for    petitioner's    ccmtenUon, 
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Judgments  relating  to  the  cnstody  of  children . 
fall  within  an  exception  to  this  general  rule. 
Such  judgments  hare  neyer  been  accorded 
concIuslTe  force,  even  as  evidence,  In  another 
state.  No  person  has  an  absolute  right  to 
such  custody,  for  the  welfare  of  the  third 
party — the  minor — Is  always  an  open  and 
paramount  question,  and  courts  of  another 
state  may,  and  will,  award  the  custody  of 
minors,  regardless  of  such  Judgments.  Kent- 
zler  V.  Kentzler  (Wash.)  28  Pac.  370,  28  Am. 
St.  R^.  21 ;  In  re  King,  66  Kan.  608,  72  Pac. 
263,  67  L.  R.  A.  783,  07  Am.  St.  Rep.  399; 
Woodworth  v.  Spring,  86  Mass.  321 ;  Kline  y. 
Kline,  57  Iowa,  386, 10  N.  W.  825,  42  Am.  Rep. 
47 ;  Matter  of  Rice,  42  Mich.  530,  4  N.  W.  284 ; 
Matter  of  Heather  Children,  50  Mich.  261, 
15  K.  W.  487 ;  In  re  Stockman,  71  Mich.  182, 
38  N.  W.  876;  Kraft  v.  Wlckey,  23  Am.  Dec. 
569;  Williams  y.  Storrs,  10  Am.  Dec  843; 
Black  on  Judgments,  §  861 ;  Bishop  on  M.  & 
D.  (6th  Ed.)  vol.  2,  p.  604 ;  Am.  &  Eng.  Ency. 
Law,  ToL  13,  pp.  965,  968,  960 ;  Gooley,  Const. 
Lim.  pp.  497,  584.  If  the  Jurisdiction  of  the 
court  and  absolute  verity  of  the  modified 
Judgment  before  us  be  granted,  It  conld  hardly 
have  greater  legal  effect  or  confer  greater 
powers  than  an  order  constituting  the  peti- 
tioner guardian  of  the  person  of  this  minor. 
If  this  be  true,  then  our  courts  are  not  bound 
to  recognize  either  his  authority  or  the  Judg- 
ment on  which  It  rests.  Code  Civ.  Proc.  § 
1913;  Hoyt  V.  Sprague,  103  U.  S.  631,  26  L.  Ed. 
585;  Morgan  v.  Potter,  157  U.  S.  197, 15  Sup. 
Ct  590,  39  L.  Ed.  670;  Curtis  v.  Smith,  6 
Blatchf.  537,  Fed.  Cas.  No.  3,505;  Gooley, 
Const  lilm.  p.  44;  Am.  &  Eng.  Ency.  Law, 
ToL  13,  p.  966,  and  notes ;  cases  cited  snpra. 

But  waiving  this  rule,  which  seems  con- 
clusive of  the  question  before  us,  and  giving 
this  judgment  all  the  effect  claimed  for  It 
by  the  most  ultra  authority  supporting  it 
as  evidence,  in  the  courts  of  another  state, 
we  are  forced  to  the  conclusion  that,  even 
in  a  direct  proceeding  to  obtain  a  judgment 
thereon,  the  courts  of  this  state  would  be  at 
liberty  to  disregard  it.  It  cannot  be  claimed 
that  It  must  be  given  greater  effect  here  than 
in  Kansas.  It  could  be  modified  there  when- 
ever circumstances  rendered  such  change 
proper.  Dassler's  Gen.  St  Kan.  1901,  §  5138. 
It  Is  as  inconclusive  here  as  there.  It  would 
be  open  to  inquiry  and  change  In  that  state, 
and  it  is  no  more  sacred  in  this.  In  re  King, 
66  Kan.  698-700,  72  Pac.  263,  67  L.  R.  A.  783, 
07  Am.  St  Rep.  399.  In  short  such  judg- 
ments are  universally  held  subordinate  to 
the  welfare  of  the  child,  and  any  court  in 
this  state  might  act  as  parens  patrise  to 
this  child  and  award  its  custody  to  the  moth- 
er, or  other  proper  person,  notwithstanding 
this  Judgment  Black  on  Judgments,  {  861; 
Code  Civ.  Proc.  S  1913;  Oooley,  Const  Lim. 
pp.  496,  497,  584;  Avery  v.  Avery,  33  Kan. 
1,  5  Pac.  418,  52  Am.  Rep.  523 ;  In  re  Bort,  25 
Kan.  308,  37  Am.  Rep.  255;  In  re  King,  60 


Kan.  698, 72  Pac.  263,  67  L.  R.  A.  783,  97  Am. 
St  Rep.  399;  People  v.  Allen,  40  Hun  (N.  Y.) 
611;  Dubois  V.  Johnson,  96  Ind.  6;  De  La 
Montanya  v.  De  La  Montanya,  112  Cal.  116, 
44  Pac.  345,  32  L.  R.  A.  82,  53  Am.  St  Rep. 
165;  Id.,  112  Cal.  133,  44  Pac.  354.  This 
being  true  of  a  direct  proceeding,  it  seems 
to  me  that  habeas  corpus  is  not  adapted  to 
the  hearing  of  equitable  and  Interstate  ques- 
tions involved,  and  tliat  it  cannot  be  extend- 
ed to  such  cases  without  Inconsistency  and 
incongruity.  All  authorities  agree  that  ha- 
beas corpus  will  extend  only  to  the  point  of 
freeing  the  minor  from  unauthorized  re- 
straint But  it  Is  said  by  those  supporting 
Its  use  in  cases  involving  the  custody  of 
children  that  the  office  of  the  writ  having 
been  accomplished,  the  court  will  go  beyond 
this,  and  exercise  Its  equitable  powers  to 
protect  and  conserve  the  welfare  of  the  mi- 
nor whose  custody  is  sought  This,  confess- 
edly, Involves  a  supplemental  inquiry  and 
adjudication  equitable  in  its  nature,  based  on 
considerations  entirely  foreign  to,  and  beyond 
the  scope  and  purpose  of,  this  writ  It  is 
an  admission  that  the  writ  is  Inadequate  in 
such  cases;  and  even  the  authorities  sanc- 
tioning Its  use  admit  such  inadequacy,  and 
confess  that  habeas  corpus  "gives  no  juris- 
diction to  appoint  guardians  of  infants." 
Church  on  Habeas  Corpus,  U  445,  446,  451, 
452;  Spelling  on  Extraordinary  Relief,  (S 
1236-1242 ;  Hurd  on  Habeas  Corpus,  pp.  476- 
534.  It  seems  more  logical  to  adopt  the 
course  pursued  by  Southard,  J.,  In  State  v. 
Cbeesman,  cited  by  the  last-named  author 
at  pages  554  to  556  of  his  valuable  treatise. 
See,  also.  Church  on  Habeas  Corpus,  {  452. 
Habeas  corpus  has  its  legitimate  and  time- 
honored  scope,  and  so  peculiar  is  the  purpose, 
nature,  and  dignlliy  of  this  writ  that  It  can- 
not be  coupled  with  other  remedies  without 
creating  confusion.  Even  an  enlightened  and 
commendable  desire  to  abolish  useless  forms 
cannot  be  carried  to  the  extent  of  making 
every  writ  an  agency  to  right  every  wrong 
and  vindicate  every  right  without  obliterat- 
ing distinctions  designed  to  prevent  confu- 
sion and  chaos.  This  is  Illustrated  In  the 
record  and  briefs  before  us.  The  petition 
and  return  both  show  that  a  similar  appli- 
cation was  heard  and  denied  by  the  superior 
court  of  Sacramento  county.  It  is  argued 
by  the  attorneys  for  Mrs.  Culp  that  the  de- 
cision of  Judge  Shields  Is  final,  while  the  at- 
torneys for  the  petitioner  contend  that  it 
has  no  binding  force  whatever  In  this  or 
any  other  court  The  authorities  generally 
seem  to  hold  that  such  decisions  are  res  ad- 
Judicata.  Freeman  on  Judgments,  i  324; 
Church  on  Habeas  Corpus,  S  387;  Spelling 
on  Extraordinary  Relief,  !  1152.  But  under 
our  practice  repeated  applications  for  a  writ 
of  habeas  corpus  may  be  made,  and  it  is  at 
least  doubtful  whether  an  appeal  from  the 
decision  of  the  learned  Judge  of  the  superior 
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court  would  He.  This  18  hardly  reconcilable 
with  the  theory  of  finality,  and  points  a  rea- 
son why  this  proceeding  Is  peculiarly  In- 
appropriate and  Inadequate  to  the  determi- 
nation of  such  questions  under  the  practice 
In  this  state.  If  this  remedy  may  be  Invoked, 
then  the  supplemental  Inquiry  and  adjudi- 
cation is  a  necessary  corollary  under  all  the 
authorities  sanctioning  such  practice.  If  the 
decision  rendered  on  this  supplemental  hear- 
ing be  not  final,  then  the  equitable  powers 
of  a  court  can  be  Invoked,  and  its  decision 
will  count  for  nothing,  even  In  the  eyes  of 
the  person  who  sought  and  was  denied  Its 
aid.  Under  our  system  the  petitioner  can- 
not be  prevented  from  making  repeated  ap- 
plications. He  may,  perchance,  be  dissatis- 
fied with  the  decision  of  this  court,  and,  if 
so,  be  may  apply  to  another  department  of 
the  superior  court  of  Sacramento  county,  or 
to  the  Supreme  Court,  for  relief  denied  him 
here.  But,  If  this  be  the  rule,  how  fares  the 
other  party  to  this  proceeding?  Compelled 
to  submit  to  repeated  Inquiries  involving  her 
character  and  fitness  to  retain  the  custody 
of  her  child,  the  first  adverse  decision  will 
send  her  out  of  the  court  without  child, 
without  appeal,  and  Justly  without  confi- 
dence in  the  theory  that  all  stand  equal  be- 
fore the  law.  This  is  not  fair  or  Just.  It  can- 
not be  the  law.  It  might  be  said  that  she,  in 
turn,  could  resort  to  repeated  applications 
of  the  same  nature ;  but,  if  this  be  admittea, 
it  furnishes  an  unanswerable  argument 
against  such  a  practice.  In  my  opinion  the 
petitioner  should  be  compelled  to  seek  relief 
through  ordinary  legal  channels,  because  the 
writ  of  habeas  corpus  is  inappropriate  and 
Inadequate  to  the  proper  consideration  and 
final  adjustment  of  Important  questions  and 
rights  here  Involved.        • 

I  am  also  unwilling  tbat  the  decision  In 
which  I  concur  shall,  under  any  circum- 
stances, be  considered  as  implied  authority 
sustaining  the  doctrine  that  the  district 
court  of  Shawnee  county,  Kan.,  retains  Juris- 
diction of  this  child  during  her  minority,  re- 
gardless of  her  presence  within  or  absence 
from  that  state.  There  can  be  no  question 
that  during  the  time  occupied  by  the  proceed- 
ings leading  to  the  modified  Judgment  this 
minor  and  her  mother  were  in  California. 
The  modified  Judgment  shows  on  Its  face  that 
the  minor  was  not  within  the  Jurisdiction  of 
the  court  A  decree  of  this  kind  can  only  be 
made,  or  continue  operative,  while  the  child 
"remains  within  the  Jurisdiction."  Cooley, 
Const.  Llm.  p.  584;  De  La  Montanya  v.  De 
La  Montanya.  112  Cal.  133,  44  Pac.  354 ;  Code 
Civ.  Proc.  i  1913.  The  mother,  after  her  di- 
vorce, certainly  had  a  right  to  fix  her  domi- 
cile wherever  she  pleased,  and  I  can  see  no 


good  reason,  In  law  or  logic,  why  she  conld 
not  change  the  domicile  of  the  child  by  tak- 
ing her  with  her.  I  can  find  nothing  in  the 
Judgment,  the  laws  of  Kansas,  or  the  general 
current  of  authority  to  forbid  such  removal 
or  change.  Some  courts  have  held  that, 
where  the  other  parent  Is  permitted  to  see 
the  child,  the  court  may  forbid  removal  from 
the  Jurisdiction,  and  one  decision  Is  to  the 
effect  that  forbiddance  Is  implied  in  such  a 
case.  Campbell  v.  Campbell,  87  Wis.  206; 
Hewitt  V.  Long,  76  111.  399;  Miner  v.  Miner, 
11  111.  43.  This  rule  is  founded  on  a  sub- 
stantial reason,  and  I  entertain  no  doubt  that, 
under  such  circumstances,  comity  alone  would 
prompt  the  courts  of  this  state  to  aid  the 
courts  of  another  state  in  conserving  rights 
reserved  to  the  other  party  to  the  litigation. 
But  here  the  original  decree  absolutely  de- 
barred the  husband  and  all  bis  agents  and  kin 
from  seeing,  or  In  any  way  Interfering  with 
the  custody  of,  this  child,  and  I  have  found 
no  case,  and  believe  none  can  be  found, 
which  holds  that,  nnder  these  conditions, 
the  minor  may  not  be  taken  from  the  Juris- 
diction. Griffin  V.  GriflSn  (Utah)  55  Pac.  88 ; 
Adams  v.  Adams,  62  Ky.  1C9;  Woodworth  v. 
Spring,  86  Mass.  323-326 ;  In  re  D'Anna,  117 
N.  C.  462,  23  S.  B.  431.  In  the  case  of  Stet- 
son V.  Stetson,  80  Me.  483,  15  Atl.  60,  this 
right  Is  expressly  recognized,  but  the  court 
also  laid  down  the  inconsistent  and  unten- 
able proposition  that,  notwithstanding  such 
right,  the  Jurisdiction  continues.  There  is 
nothing  in  Estate  of  Henning,  128  Cal.  214,  60 
Pac.  762,  79  Am.  St  Bep.  43,  to  support  the 
opposite  view.  That  decision  rests  upon  the 
express  prohibition  found  in  section  248  of 
the  Civil  Code,  and  on  the  presumption  that 
no  change  of  domicile  was  effected  by  the  per- 
missive removal.  Had  Mrs.  Gulp  fled  from 
Kansas  for  the  apparent  purpose  of  evading 
a  law  or  Judgment  of  that  state,  a  very 
different  question  would  be  presented.  But  I 
know  of  no  rule  o*  law  or  reason  which  pre- 
vents a  person  from  doing  that  which  no 
law  or  court  has  forbidden. 

It  may  be  said  that  this  prohibition  is  Im- 
plied from  the  power  to  modify  the  Judgment 
But,  If  implications  are  to  be  Indulged,  it 
is  equally  as  reasonable  to  construe  section 
5138,  Dassler's  Gen.  St  1901,  as  permitting 
such  modification  at  any  time  while  the  minor 
remained  within  the  jurisdiction.  We  have 
seen  that  most  of  our  courts,  including  those 
of  Kansas,  recognize  the  rule  that  other  courts 
may  consult  the  welfare  of  the  child,  regard- 
less of  Judgments  rendered  in  another  juris- 
diction. This  rule  is  irreconcilably  In  conflict 
with  the  idea  that  the  child  may  not  be  re- 
moved from  the  state,  and  that  the  juris- 
diction is  continuing  and  extraterritorlaL 
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IBBT  V.  TILSLBY  et  al. 

(Supreme  Court  of  Washington.    Dec.  28,  1905.) 

Fbaud  —  Reliance  on  Repbxsentationb  — 
Means  of  Knowledge  or  the  Pakties. 
By  means  of  fraudulent  representations  the 
officers  of  a  mining  company  induced  one  to  buy 
its  stock.  After  the  purchase,  the  buyer  ex- 
amined the  mine  for  the  purpose  of  informing 
himself  and  exercising  his  own  judgment,  and 
subseqaently  bought  additional  stock  and  sold 
stock  on  commission,  exhibiting  samples  of  ore 
he  had  taken  from  the  mine.  Held,  that  the 
buyer  could  not  rely  on  the  false  representa- 
tions and  maintain  an  action  therefor. 

Appeal  from  Superior  Court,  Spokane 
County;  Geo.  W.  Belt,  Judge. 

Action  by  J.  A.  Irby  against  J.  H.  Tllsley 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

Peacock,  Wells  &  Ludden,  for  appellant. 
Bicbard  M.  Barnhart  and  Bamhart,  Lang- 
hon  &  Pugh,  for  respondents. 

CROW,  J.  This  action  was  instituted  by 
appellant  J.  A.  Irby;  plaintiff  below,  against 
respondents  J.  H.  Tllsley,  William  Lambert, 
and  the  New  Jersey  Gold  Mining  &  Milling 
Company,  a  corporation,  defendants  below, 
to  recover  damages  for  false  and  fraudulent 
representations  made  by  resjwndents  on  cer- 
tain sales  of  stock  of  said  corporation.  On 
a  Jury  trial,  the  court  at  the  close  of  appel- 
lant's evidence  sustained  a  challenge  thereto, 
and  directed  a  verdict  In  favor  of  respond- 
ents. From  a  Judgment  entered  on  said  di- 
rected verdict  this  appeal  has  been  taken. 

Appellant  produced  evidence  tending  to 
show  that  said  mining  company,  of  which 
Lambert  was  president,  and  Tllsley,  secre- 
tary, owned  certain  claims,  near  Wardner, 
Idaho,  which  it  was  operating,  the  principal 
office  of  the  company,  and  the  residence  of 
all  the  parties  being  at  Spokane,  Wash.;  that 
a  2-8tamp  mill  had  been  erected,  certain 
water  power  secured,  and  much  work  done; 
that  on  or  about  January  6,  1903,  respondents 
Tllsley  and  Lambert  approached  appellant 
for  the  purpose  of  Inducing  him  to  Invest  In 
some  of  the  stock  of  said  company  held  by 
them;  that  they  presented  appellant  with  a 
printed  pamphlet  or  prosi)eetus  which  repre- 
sented the  property  of  said  company  to  be  a 
mine,  and  not  a  prospect;  that  the  company 
had  certain  water  rights  capable  of  producing 
250  horse  power,  and  being  used  to  run  a 
40-stamp  mill  which  was  to  be  installed 
in  the  near  future;  that  the  property  was  a 
free  niilllng  proposition  with  $2,000,000  worth 
of  ore  in  sight  of  an  average  value  of  from 
$8  to  $14  per  ton,  and  that  all  these  facts 
could  be  easily  verified  by  an  inspection  of 
the  property;  that  said  respondents  them- 
selves made  the  same  representations  orally, 
further  asserting  the  outlook  to  be  even 
better  than  shown  by  the  prospectus.  Ap- 
pellant testified  that  relying  on  the  truth  of 
these  statements,  he,  on  January  9,  1903, 
traded  certain  real  estate  in  Spokane  to  re- 
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spondents  Lambert  and  Tilsley  for  9,000 
shares  of  their  stock  at  10  cents  per  share, 
and  also  purchased  1,000  shares  of  treasury 
stock  at  the  same  price.  He  now  claims  that 
all  the  statements  contained  in  the  prospectus 
and  made  by  respondents  were  false,  and 
were  at  the  time  known  by  them  to  be  false. 
After  carefully  examining  all  the  evidence 
we  conclude  the  trial  court  committed  no 
error  in  directing  a  verdict  for  respondents. 
Without  stating  our  conclusions  as  to  wheth- 
er the  evidence  was  sufficient  to  show  the 
representations  to  have  been  false,  we  will 
proceed  upon  the  assumption  that  it  was 
sufficient  for  that  purpose.  Appellant  testi- 
fied that  within  a  week  or  two  after  he 
traded  for  said  10,000  shares  of  stock,  he 
made  a  trip  to  the  mine,  remained  there  sev- 
eral days,  examined  the  property,  saw  the 
mill,  the  water  power,  the  tunnels  and  shafts, 
met  and  talked  with  the  foreman  and  work- 
men, and  procured  samples  of  ore  which  he 
brought  with  him  to  Spokane.  Shortly  after 
his  return,  he  met  respondents,  and  Instead 
of  expressing  any  dissatisfaction  with  his 
investment  or  the  property,  he  traded  with  re- 
spondents for  15,000  additional  shares  of 
their  stock  at  the  same  price  of  10  cents  per 
share,  and  thereafter  at  sundry  times  ac- 
quired still  more  stock.  He  also  agreed  to 
and  did  sell  treasury  stock  for  the  company 
upon  commission,  and,  in  doing  so,  told  pros- 
pective purchasers  he  had  visited  the  mine 
showing  them  samples  of  quartz,  with  free 
gold  visible,  which  he  had  token  out.  On 
cross-examination  he  testified  In  part  as  fol- 
lows: "Q.  Didn't  you  show  Mr.  Castle 
Thompson  at  the  time  that  you  sold  him  a 
hundred  dollars'  worth  of  stock  at  I2V2  cents 
a  share,  a  piece  of  quartz  with  free  gold  visi- 
ble to  the  naked  eye,  and  tell  him  that  you 
got  that  out  of  the  mine  yourself?  A.  I  did. 
Q.  Did  you  get  that  out  of  the  mine  yourself? 
A.  I  did."  He  further  testified  that  he  had 
sold  10,000  shares  of  treasury  stock  to  one 
Williams  for  I214  cents  per  share,  earning 
for  himself  a  commission  of  $200.  and  that 
he  had  made  other  sales  of  treasury  stock, 
and  his  own  stock  at  a  profit.  He  told  one 
Doust  that  when  he  examined  the  mine  he 
found  the  work  done  as  represented.  On 
April  5,  1004,  after  the  commencement  of  this 
action  and  before  trial  he  sold  30.000  shares 
of  his  stock  to  one  Sargensen  for  $1..")00. 
There  Is  some  Intimation  In  the  record  that 
Sargensen  made  this  purchase  for  respondent 
Tllsley,  but  this  does  not  clearly  appear,  al- 
though at  the  trial  Tilsley,  who  was  called 
as  a  witness  for  appellant,  claimed  he  then 
owned  the  stock.  The  dealings  above  enu- 
merated are  only  a  part  of  those  made  by 
appellant  after  his  return  from  the  mine, 
but  are  stifficlent  to  show  his  course  of  pro- 
cedure. During  all  this  time  the  mine  was 
operated  by  the  company.  In  the  summer  of 
1903  a  larger  stampmlll  was  Installed  and 
operated  until  the  following  December,  when, 
having  proved  unprofitable.  It  was  shut  down. 
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Shortly  thereafter,  appellant  brought  this 
action  to  recover  losses  actually  sustained, 
and  also  damages  to  his  business  standing 
and  reputation  caused  by  his  selling  treas- 
ury stock  to  his  friends.  Even  though  It 
be  conceded  that  all  the  representations  made 
by  respondents  prior  to  appellant's  original 
purchase  on  January  9,  1903,  were  false,  yet 
appellant  is  not  entitled  to  recover.  On  his 
visit  to  the  mine,  be  could  see  the  situation 
for  himself.  By  his  subsequent  acts  he  ex- 
pressed entire  satisfaction  with  his  invest- 
ment He  did  not  need  to  say  he  was  satis- 
fled.  His  actions  spoke  louder  than  words, 
and  could  not  be  misunderstood.  If  within 
a  reasonable  time  after  his  return  from  the 
mine,  be  had  commenced  an  action  either  to 
rescind  or  to  recover  damages,  he  might  have 
had  some  standing  in  a  court  of  Justice.  In- 
stead of  this  be  purchased  more  stock,  and 
his  rights  should  now  be  ascertained  with 
reference  to  the  knowledge  he  possessed  and 
the  situation  as  it  existed  at  the  time  of  bis 
second  purchase.  He  was  not  thereafter  en- 
titled to  rely  on  representations  made  by  re- 
spondents. 

In  Zllke  V.  Woodley,  36  Wash.  84,  78  Pac. 
299,  it  appeared  that  appellant  Zilke  and  his 
assignors  employed  respondent  Woodley  to 
locate  them  on  certain  timber  claims,  and 
made  certain  advance  payments  before  seeing 
the  land;  after  they  were  located  by  Wood- 
ley  and  had  seen  the  land,  they  deposited 
certain  drafts  in  a  Spokane  bank  for  collec- 
tion, the  proceeds  to  be  passed  to  the  credit 
of  Woodley.  When  the  bank  collected  the 
drafts  both  appellant  and  respondent  claimed 
the  money  which  the  bank  then  paid  into 
court  under  the  provisions  of  section  4843  et 
seq.,  Baillnger's  Ann.  Codes  &  St.  By  his 
pleadings  and  on  the  trial  Zilke  not  only 
claimed  the  proceeds  of  the  drafts,  but  also 
sought  to  recover  the  advances  made.  This 
court  speaking  through  Hadley,  J.,  said: 
"It  is  further  claimed  that  it  was  error  to 
confine  the  testimony  of  appellant  concern- 
ing false  representations  of  respondent  as 
to  the  timber  claims  to  the  period  after  the 
parties  returned  from  viewing  the  land.  We 
think  the  court  was  right.  Any  representa- 
tions made  before  the  parties  viewed  the 
land  were  not  pertinent,  for  the  reason  that, 
after  viewing  the  land  for  themselves,  they 
no  longer  had  a  right  to  rely  upon  such  repre- 
sentations, and  they  thereafter  proceeded  in 
the  light  of  their  own  knowledge  from  actual 
vie%v  of  the  premises  and  surroundings.  This 
court  has  frequently  held  that  one  who  has 
tbe  means  of  knowledge  before  him,  and  who 
refuses  or  neglects  to  avail  himself  thereof, 
is  prevented  from  asserting  that  he  is  de- 
frauded." We  think  this  doctrine  should  be 
applied  to  appellant,  Irby.  At  all  times  after 
his  return  from  the  mine,  he  dealt  at  arm's 
length,  no  fiduciary  or  confidential  relation 
existing  between  him  and  respondents,  and 
he  cannot  now  claim  any  fraud  based  on  false 
representations  made  either  before  or  after 


he  visited  the  mine.  Washington  Central 
Imp.  Co.  V.  Newlands,  11  Wash.  212,  30  Pac. 
360 ;  West  Seattle  Land  &  Imp.  Co.  v.  Herren, 
16  Wash.  eOTi,  48  Pac.  341 ;  Grifllth  v.  Strand, 
19  Wash.  68C,  54  Pac.  613 ;  Walsh  v.  Bush- 
ell,  20  Wash.  576,  07  Pac.  216;  Samson  T. 
Beale,  27  Wash.  557,  68  Pac.  180 ;  Sherman  v. 
Sweeny,  29  Wash.  321,  69  Pac.  1117;  Hulet 
V.  Achey  (Wash.)  80  Pac.  1105. 

Appellant,  however,  testified  that  when  he 
visited  tbe  mine  he  could  not  see  tbe  ore  on 
the  dump,  nor  judge  its  value  as  it  was  cov- 
ered with  a  deep  snow.  He  did  see  the 
walls  in  the  tunnels  and  shafts,  and  took 
samples  of  ore  therefrom.  He  also  claims  he 
knew  nothing  about  a  mine,  but  was  com- 
pelled to  rely  on  respondents'  statements. 
But  he  did  undertake  an  examination  for  the 
purpose  of  Informing  himself  and  exercising 
his  own  judgment,  respondents  did  not  di- 
rect him,  nor  were  they  even  present.  He 
afterwards  exhibited  to  prospective  stock 
buyers  samples  of  ore  which  he  personally 
took  from  tbe  mine.  He  was  then  making  a 
commission  on  sales  of  treasury  stock,  and 
also  a  profit  on  his  own  stock.  It  la  apparent 
from  the  record  that  appellant  was  satisfied 
until  the  mill  closed.  When  bis  stock  de- 
preciated in  its  market  value,  then  it  was  he 
first  claimed  he  had  been  defrauded. 

We  find  no  error  In  the  record.  The  judg- 
ment is  affirmed. 

MOUNT,  C.  J.,  and  RUDKIN,  FULLER- 
TON,  HADLEI,  ROOT,  and  DUNBAR,  JJ., 
concur. 


WHELAN  V.  WASHINGTON  LUMBER 

CO. 

(Supreme  Court  of  Washington.    Dec.  26,  1905.) 

1.  Master  a.nd  Sebvant— Injuries  to  Sebv- 

ANT— MACHINEBY— STATUTOBY    PROVISIONS. 

The  failure  of  an  employer  to  comply  with 
Laws  1903,  p.  40,  c.  37,  f  1,  providing  that  any 
corporation  operating  a  factory  or  mill  shall 
provide  proper  belt  shifters  or  other  meclianical 
contrivances  for  throwing  on  or  off  belts  on 
pulleys,  is  negligence  per  se,  and  the  employ6 
cannot  waive  the  statute  and  assume  the  risk 
of  the  danger  consequent  on  such  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §§  545,  553.] 

2.  Dauaoes  —  Excessive  Damages— Person- 
al Injuries. 

In  an  action  for  personal  injuries,  where 
it  was  shown  that  plaintiff's  injury  was  In  the 
ankle  joint,  that  he  was  long  in  the  hospital 
under  treatment,  that  pieces  of  iwne  were  ex- 
tracted at  the  joint  and  a  discharging  sore  con- 
tinue<l  up  to  the  time  of  the  trial,  that  a  de- 
pression exists  at  the  ankle  joint,  that  he 
cannot  move  the  foot,  that  the  joint  is  stiff, 
and  that  permanent  anchylosis  has  resulted,  an 
award  of  $6,000  damages  was  not  excessive. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Damages,  |§  358,  377.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; Thad  Huston,  Judge. 

Action  by  Lawrence  Whelan  against  the 
Washington    Lumber    Company.    From    a 
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Judgment  in  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

James  M.  Aahton  and  W.  H.  Hayden,  for 
appellant    Oovnor  Teats,  for  respondent 

HAD  LET,  J.    This  Is  an  action  to  re- 
cover damages  for  personal  Injuries.    Plaln- 
tUf  was,  at  tlie  time  be  received  bis  Injuries, 
In   tbe  employ  of  tbe  defendant,  and   bis 
duties  were  those  of  attending  to  a  cutoff  saw. 
The  saw  was  operated  by  means  of  a  belt 
extending  upward  from  a  pulley  attached  to 
the  saw;  tbe  belt  being  also  connected  with 
a  pulley  above.    The  latter  pulley  was  run 
by  means  of  another  to  which  was  attached 
a  power  belt  connecting  with  the  main  shaft 
which  was  propelled  by  steam  power  In  the 
mill.    The  belt  at  the  saw  bad  become  un- 
laced and  was  liable  to  be  caught  so  as  to 
cause  Injury  to  the  plalntlfl.    No  belt  shifters 
were  provided,  and  this  belt  could  not  be 
repaired  without  stopping  the  entire  mill  or 
removing  the  power  belt  above.    Plaintiff 
notified  the  head  sawyer  of  the  sitnatton, 
and  tbe  latter  caused  the  mill  to  be  stopped. 
About  this  time  the  foreman  ap];>eared,  and 
tbe  plaintiff  testified  that  the  foreman  then 
ordered  him  to  go  up  and  remove  the  power 
belt    The  foreman  says  he  told  him  to  re- 
move tbe  saw  belt    The  plaintiff  Is  cor^ 
roborated  by  another  witness  who  says  be 
beard  the  order,  and  that  he  and  tbe  fore- 
man stood  together  and  watched  plaintiff 
while  the  latter  was  attempting  to  remove 
the  power  belt    Plaintiff  ascended  a  lad- 
der and  stood  upon  a  plank  above  for  the 
purpose   of   reaching  the  power   belt    He 
descended  to  get  a  stick  to  assist  In  the 
removal  and  then  returned  to  the  position 
above.    Meantime  the  mill  was  started  by 
direction  of  the  foreman,  and  plaintiff  says  It 
was  running  at  about  half  its  ordinary  speed. 
He   says  he  understood  that  it   was   thus 
started  and  run  at  the  reduced  rate  of  speed 
for  tbe  pnriMse  of  assisting  him  in  the  re- 
moval of  the  belt  as  some  motion  was  neces- 
sary In  order  to  effect  the  removal.    While 
attempting  to  remove  it  by  tbe  aid  of  the 
stick,  he  was  caught  and  Injured.    He  al- 
leges In  his  complaint  that  the  defendant  was 
negligent   In   not  providing  a   proper  belt 
shifter  or  other  mechanical  contrivance  for 
tbe  removal  of  the  belt    The  answer  alleges 
that  the  plaintiff  assumed  the  risk  of  the 
danger,  and  that  his  injuries  were  due  to 
his  contributory  negligence.    A  trial  was  had 
before  a  Jury,  and  a  verdict  was  returned  for 
plaintiff.    From  a  Judgment  entered  upon 
that  verdict  the  defendant  Is  prosecuting 
this  appeal. 

A  large  part  of  appellant's  brief  Is  devoted 
to  a  discussion  of  Its  contention  that  the 
court  erred  In  not  holding  as  a  matter  of 
law  that  respondent  assumed  the  risk  of  the 
danger.  Section  1,  of  chapter  37,  p.  40,  of 
the  Laws  of  1003,  provides  as  follows: 
"That  any  person,  corporation  or  assoclatioOt 


operating  a  factory,  mill  or  workshop  where 
machinery  is  used,  shall  provide  and  main- 
tain In  use  proper  belt  shifters  or  other  me- 
chanical contrivances  for  the  purpose  of 
throwing  on  or  off  belts  on  pnlleys.  •  •  •" 
Respondeat  alleges  negligence  of  appellant  In 
not  complying  with  the  requirements  of  the 
statute.  Appellant  argues  that  inasmuch  as 
recpondent  had  full  knowledge  of  the  situ- 
ation, he  waived  the  requirement*  of  the 
statute  and  assumed  the  risk  of  the  danger. 
Since  appellant's  brief  was  written,  the  case 
of  Hall  V.  West  &  Slade  Mill  Co.  (Wash.) 
81  Pac.  915.  was  decided.  In  that  cam  it 
was  held  that  the  provisions  of  the  statute 
above  cited  cannot  be  waived  by  an  employ& 
A  similar  holding  with  reference  to  another 
statute  of  like  effect  was  made  in  Green  v. 
Western  American  Co.,  30  Wash.  87,  70  Pac. 
310.  It  Is  unnecesary  at  this  time  to  re- 
view tbe  arguments  of  those  cases,  for  the 
reason  that  we  regard  the  question  now 
raised  by  appellant  as  settied  against  its 
contention.  Under  the  above  decisions,  it 
was  negligence  per  ae  for  defendant  to  fall 
to  maintain  proper  belt  shifters,  and  re- 
spondent could  not  waive  the  statute  and  as- 
sume the  risk  of  the  danger  consequent  upon 
such  neglect 

It  is  further  contended  that  notwithstand- 
ing the  statute,  if  a  belt  shifter  was  not 
necessary  or  practicable,  then  respondent 
assumed  tbe  risk,  and  that  it  should  have 
been  left  to  the  Jury  to  say  whether  it  waa 
necessary  or  practicable  to  provide  such  a  de- 
vice at  tbe  place  in  question.  The  Legisla- 
ture has  left  littie  room  in  the  premises  for 
the  exercise  of  discretion  of  mill  operators, 
or  of  Judgment  on  the  part  of  Juries.  The 
statute  was  manifestly  intended  for  tbe 
protection  of  life  and  to  prevent  tbe  man- 
gling of  human  bodies.  To  that  end  the  Legis- 
lature sought  to  make  the  protection  as 
complete  as  sucb  devices  can  make  it  It 
did  not  say  that  belt  shifters  shall  be  main- 
tained where  necessary,  and  leave  mill  oper- 
ators and  Juries  to  say  when  the  necessity 
exists.  The  term  "proper  belt  shifters,"  as 
used  in  the  statutory  connection,  does  not  mere- 
ly mean  belt  shifters  In  proper  or  necessary 
places,  but  rather  sufi3clent  "belt  shifters  or 
other  mechanical  contrivances"  to  effect  tho 
"throwing  on  or  off  belts  on  pulleys."  Ther* 
Is  no  classification  of  pulleys  or  places  as  to 
tbe  matter  of  necessity  or  practicability; 
and  It  was  the  manifest  theory  of  the  law- 
makers that  when  belts  have  been  placed 
upon  any  pulleys  for  the  purpose  of  operat- 
ing machinery,  the  necessity  for  removing 
and  replacing  them  will  at  some  time  arise; 
and  that,  in  order  to  guard  against  danger 
from  an  attempt  to  shift  them  while  in 
operation,  some  effective  contrivance  must 
be  maintained  for  that  purpose.  It  certainly 
must  be  conceded  that  tbe  contrivances  must 
be  n.alntalned  at  all  places  where  belts  are 
shifted  while  In  operation,  in  order  to  ex- 
empt the  mill  owner  from  tbe  charge  ol 
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negligence.  The  shifting  of  some  belts  while 
the  machinery  moves  may  seldom  occur,  but 
it  Is  upon  those  rare  occasions  that  the  pro- 
tection is  needed.  We  are  not  now  prepared 
to  say  that  occasion  may  never  arise  when 
a  question  of  this  character  may  be  proper 
tar  a  jury,  although  it  seems  to  us  that,  un- 
der ttaU  statute,  such  occasions  must  be 
very  rare.  To  open  the  way  for  con- 
troversies as  to  whether  the  protection  desig- 
nated by  the  statute  is  or  is  not  necessary  or 
practicable  in  given  places  would  lead  to 
much  litigation  which  might  result  in  the 
nnlllflcation  of  the  very  purpose  of  the  stat- 
ute. Such  statutes  are  mandatory,  and  It  Is 
not  for  the  mill  owners  or  Juries  to  say 
whether  the  requirements  are  wise  or  neces- 
sary. Passing  upon  a  similar  principle,  the 
Supreme  Court  of  Montana,  in  State  v. 
AnacoAda  C!opper  Mining  Co.,  SO  Pac.  854, 
said:  "The  contention  that  the  court  erred 
in  e&clndlng  evidence  offered  to  show  that 
the  devices  or  cages  required  by  the  amended 
law  would  be  dangerous,  and  apt  to  result 
in  accidents,  must  fall  also.  The  text  of  the 
law  discloses  a  measure  designed  to  gniard 
against  the  dangers  incident  to  lowering  and 
elevating  men  in  deep  mining  shafts. 
Whether  the  cased-ln  cage  and  Its  appliances 
is  the  l)est  or  wisest  method  was  a  question 
for  the  Legislature  to  decide."  But  what 
may  have  been  appellant's  absolute  right  in 
this  regard,  in  the  case  before  us,  we  need  not 
determine,  since  we  think  the  question  was 
actually  submitted  to  and  passed  upon  by  the 
jury  to  such  an  extent  that,  even  under  ap- 
pellant's contention,  its  rights  in  the  prem- 
ises were  not  prejudiced.  There  was  before 
the  jury  evidence  of  millwrights  that  belt 
shifting  devices  could  have  been  effectively 
maintained  and  operated  at  the  place  in 
question,  and  there  was  also  the  evidence  of 
others  that  they  could  not.  The  issue  was 
therefore  squarely  made  In  the  evidence, 
although  It  was  not  raised  by  appellant's 
answer  to  the  complaint,  and  was  not  within 
the  pleadings.  The  court  Instructed  the  jury 
as  follows:  "While  the  law  commands  the 
performance  of  the  duty  I  have  named,  It 
does  not  require  or  compel  the  performance 
of  an  impossible  or  Impracticable  and  useless 
thing.  If  you  find  from  a  fair  preponderance 
of  the  evidence  that  proper  belt  shifters  or 
other  mechanical  contrivances  could  have 
been  provided  and  maintained  without  a 
substantial  interference  with  the  use  and 
operation  of  the  machinery,  and  that  no 
such  proper  belt  shifters  were  provided  and 
maintained,  and  that  the  failure  to  so  provide 
and  maintain  them  was  the  proximate  cause 
of  the  injury  complained  of,  then  you  should 
find  for  the  plaintiff,  unless  you  should  fur- 
ther find  from  a  fair  preponderance  of  the 
evidence   that  plaintiff   In   any   wise   con- 


tributed to  bis  own  injury  by  carelessness, 
negligence,  or  recklessness."  Under  the  evi- 
dence admitted,  and  under  the  above  in- 
struction, the  appellant  nndoubtedly  had  the 
benefit  of  a  finding  by  the  jury  upon  the 
subject  The  Jury  must  have  found  under 
the  evidence,  and  under  that  Instruction, 
that  proper  belt  shifters  could  have  been 
practicably  provided  and  maintained.  We 
think  the  question  of  contributory  negligence 
was,  under  the  circumstances,  properly  sub- 
mitted to  the  jury,  and  that  it  was  submit- 
ted under  proper  instructions. 

It  is  Insisted  that  the  verdict  was' excess- 
ive. It  was  in  the  sum  of  fC,000.  Re- 
spondent's injury  was  in  the  bones  of  the 
ankle  joint.  He  was  long  In  the  hospital  un- 
der treatment.  Pieces  of  bone  were  extract- 
ed at  the  Joint,  and  a  discharging  sore  con- 
tinued up  to  the  time  of  the  trial.  At  the 
ankle  joint  where  the  bone  was  removed, 
a  hole  or  depression  exists,  about  l^^  by  2 
laches  in  dimension.  He  cannot  move  the 
foot.  The  Joint  is  stiff,  and  the  evidence 
shows  that  permanent  anchylosis  has  resiilt- 
ed.  Appellant  cites  Bailey  v.  Cascade  Tim- 
ber Co.,  35  Wash.  295,  .77  Pac.  377,  as  au- 
thority for  reducing  this  verdict  The  ver- 
dict In  that  case  was  also  for  |C,000,  and 
was,  by  direction  of  this  court,  reduced  to 
$4,000.  The  injury  there  consisted  of  a 
fracture  of  the  ulna  of  the  forearm,  and  a 
dislocation  of  the  head  of  the  radius.  The 
turning  motion  of  the  forearm  was  to  some 
extent  limited,  and  at  the  elbow  the  arm 
could  not  be  bent  to  the  full  extent  The 
evidence  showed  that  Bailey  was  still  able 
to  cut  wood,  and  that  his  earning  capacity 
was  not  greatly  lessened.  Moreover,  the 
trial  court  in  that  case,  in  its  order  denying  a 
motion  for  new  trial,  expressly  stated  that 
the  amount  of  the  verdict  should  not  have 
been  In  excess  of  $4,000,  but  declined  to  re- 
quire a  remittance  from  the  amount,  in  the 
belief  that  it  lacked  the  power  to  do  so. 
This  court  held  that  it  had  such  power,  and 
directed  that  it  should  require  Bailey  to  re- 
mlr  $2,000  or  submit  to  a  new  trial.  The 
record  discloses  no  such  finding  of  the  trial 
court  In  this  case.  The  denial  of  the  motion 
for  new  trial,  which  expressly  raised  the 
point,  shows  that.  In  the  opinion  of  that  court 
who  saw  and  observed  respondent's  injury, 
the  verdict  was  not  excessive.  We  do  not 
think  the  evidence  is  such  that  we  would  be 
justified  In  Interfering  with  the  trial  court's 
ruling  in  that  regard. 

The  judgment  is  affirmed. 

MOUNT,  C.  J.,  and  DUNBAR,  J.,  con- 
cur. FULLERTON,  J.,  concurs  In  the  re- 
sult RUDKIN,  ROOT,  and  CROW,  JJ., 
concur.  In  view  of  the  decision  in  Hall  y. 
West  &  Slade  Mill  Co.,  81  Pac.  915. 
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DRUOALIS  T.  NOETHWESTEKN  IMP. 

CO.  et  al. 

(Supreme  Court  of  Washington.    Jan.  9,  1906.) 

1.  Appeal— Review  of   Factb— Conclusive- 
ness OF  Vebdict. 

Where  the  evidence  is  in  direct  conflict 
upon  the  vital  iwinta  of  the  case,  the  finding  of 
the  jury,  approved  by  the  trial  judge,  is  con- 
clusive of  the  facts  on  appeaL 

[Bd.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Krror,  i§  394»-39i>0.] 

2.  JIaster  ard  Servant— INJUBIES  to  Serv- 
ant-Actions—Instbuctions. 

In  an  action  for  injuries  to  a  servant,  a 
charge  that,  if  the  injury  complained  of  was 
caused  by  the  negligence  of  defendants  and 
without  any  greater  want  of  care  and  skill  on 
the  part  of  plaintiff  than  was  reasonably  to  be 
expected  from  a  person  of  ordinary  care  ia  the 
situation  in  which  he  was  placed,  plaintiff  was 
entitled  to  recover,  was  not  subject  to  the  ob- 
jection of  authoriEing  a  recovery  by  plaintiff, 
although  he  himself  was  guilty  of  some  negli- 
gence. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  A.  E.  Rice,  Judge. 

Action  by  A.  J.  Dnigalls  against  the  North- 
western Improvement  Company  and  another. 
From  a  judgment  for  plalntifT,  defendants  ai»- 
peal.    Affirmed. 

B.  S.  Grosacup  and  A.  G.  Avery,  for  ap- 
pellants. Govnor  Teats,  Frank  B.  Sayre, 
and  Otis  W.  Brlnker,  for  respondent. 

MOUNT,  C.  J.  Action  for  personal  In- 
juries. Plaintiff  recovered  a  Judgment  for 
$1,000  In  the  court  below.  Defendants  ap- 
peal. 

Plaintiff  was  employed  as  an  experienced 
miner  to  mine  coal  in  defendants'  coal  mine 
near  Roslyn,  Wash.  The  vein  of  coal  where 
plaintiff  was  employed  was  about  4  feet, 
10  Inches,  In  thickness.  Next  above  this 
vein  of  coal  was  a  sandstone  formation, 
about  12  inches  thick,  lying  flat  upon  the  vein 
of  coal.  A  aeam  separated  this  sandstone 
from  the  coal  on  the  lower  side,  and  a  seam 
likewise  separated  the  sandstone  from  the 
hard  country  rock  on  the  upper  side.  Above 
this  sandstone  formation  was  a  continuous 
hard,  solid  rock.  The  method  pursued  in 
mining  was  to  break  down  the  coal  in  the 
face  of  the  working  by  means  of  blasts. 
When  the  coal  was  broken  down,  the  sand- 
stone cap  rock  remained  in  its  place.  The 
miner  tlien  examined  the  sandstone  cap  rock 
above  by  means  of  a  bar  or  pick,  to  see  that 
it  was  safe.  An  experienced  miner  could 
tell  by  tapping  the  cap  rock  whether  it  was 
safe  or  not  If  it  was  not  safe,  he  put  props 
UDder  it,  and  theu  shoveled  back  the  coal 
which  was  broken  down  by  the  blast.  If  It 
was  safe,  he  did  not  use  the  props.  General- 
ly, however,  the  props  were  used,  and  after 
the  coal  was  shoveled  back  toward  or  into 
a  car  which  was  furnished  for  the  purpose 
of  being  loaded  with  coal,  the  props  were  re- 
moved, and  the  miner  proceeded  to  break 
down  the  cap  rock,  which  was .  thereupon 
piled  up  at  one  side  of  the  "room"  where  be 


worked.  This  cap  rock  was  usually  broken 
down  by  driving  an  iron  wedge  Into  the  seam 
between  It  and  the  solid  rock  above.  Some- 
times It  could  be  pried  down  with  a  bar  with- 
out the  use  of  the  wedge.  When  it  could  not 
be  broken  down  in  either  of  these  ways,  it 
was  broken  down  by  a  blast  of  black  powder. 
It  was  always  necessary,  and  wa«  a  part 
of  the  miner's  duty,  to  take  down  and  care- 
fully pile  away  this  cap  rock,  which  was  done 
Immediately  after  the  coal  was  shoveled 
from  under  it.  The  props  which  were  used 
to  hold  up  the  projecting  cap  rock,  while  the 
loose  ooal  broken  down  from  the  face  of  the 
vein  was  being  removed,  were  furnished  to 
the  miners  by  car  drivers  upon  request  of  the 
miners.  On  the  ITtfa  day  of  June,  1903, 
while  the  plaintiiF  was  at  work  in  the  mine, 
a  piece  of  cap  rock  fell  upon,  or  rolled 
against,  his  right  leg,  and  broke  it  There- 
after he  brought  this  action,  alleging  negli- 
gence of  the  defendants  in  two  particulars: 
First,  In  providing  for  the  excavation  of  a 
room  of  unsafe  siee;  and,  second,  in  failing 
■to  provide  timbers  to  enable  plaintiff  to  safe- 
ly prop  his  working  place,  as  required  by 
statue.  The  answer  denied  the  allegations 
of  negligence,  and  pleaded  affirmatively  con- 
tributory negligence  and  assumed  risk.  The 
first  charge  of  negligence  was  abandoned  at 
the  trial.  The  evidence  as  to  how  the  ac- 
cident happened  and  as  to  whether  or  not 
there  were  props  furnished  to  the  plaintiff, 
and  whether  or  not  plaintiff  requested  props 
from  the  drivers,  or  defendant  Forsythe,  is 
in  irreconcilable  conflict.  The  plaintiff's  evi- 
dence was  to  the  effect  that  he  was  in- 
jured while  shoveling  coal,  that  no  props 
were  furnished  him,  and  that  he  bad  de- 
manded props  from  both  the  driver  and  de- 
fendant Forsythe  whose  duty  it  was  to  fur- 
nish the  props  to  the  drivers  to  be  delivered 
to  the  miners.  The  defendants'  evidence  was 
to  the  effect  that,  at  the  time  of  the  Injury, 
plaintiff  told  a  number  of  witnesses  that  he 
was  injured  while  wedging  down  the  cap 
rock.  These  witnesses  also  testifled  that  the 
coal  was  all  cleaned  out  from  under  the  cap 
rock,  and  that  the  wedge  mark  was  plainly 
visible  where  the  cap  rock  had  been  broken 
down.  Defendants'  evidence  also  tended  to 
show  that  there  were  an  abundance  of  props 
at  hand  for  plaintiff's  use,  and  that  be 
bad  made  no  demand  for  props.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff. 

Appellants  contend  that  the  court  erred 
in  refusing  to  direct  a  verdict  in  favor  of 
each  of  the  appellants.  As  stated  above,  the 
evidence  was  In  direct  conflict  upon  each  of 
the  vital  points  In  the  case.  It  was  there- 
fore, under  repeated  rulings  of  this  court,  for 
the  Jury  to  determine  the  facts.  The  Jury 
did  so,  and  found  in  favor  of  plaintiff.  The 
Judge  who  saw  and  heard  the  witnesses  re- 
fused to  grant  a  new  trial.  The  facts  must 
therefore  stand  as  foimd  by  the  jury  in  favor 
of  the  plaintiff.  A  large  part  of  appellants' 
brief  is  devoted  to  the  question^f  awuuwtiMt 


102 


83  PACIFIC  REPORTEn. 


(Waak 


of  risk,  and  we  are  urged  to  overrule  the 
case  of  Green  v.  Western  American  Com- 
pany, ,"«)  Wash.  87,  70  Pac.  310.  The  appel- 
lants'  brief  In  this  ease  was  flied  before  the 
decision  In  Hall  v.  West  &  Slade  AIlll  Co. 
(Wash.)  81  Pac.  015,  and  was  conslderod 
by  us  in  that  case,  because  of  the  able  ar- 
gument It  contained  upon  the  question  tlien 
at  issue.  But  we  then  concluded  not  to 
change  the  rule  laid  down  in  Green  v.  West- 
ern American  Company,  and  since  that  time 
we  have  recently  decided  two  other  cases 
following  the  rule  of  Green  v.  Western 
American  Company  and  of  Hall  t.  West  & 
Slade  Mill  Company,  supra.  Those  cases 
are  Whelan  v.  Washington  Lumber  Company 
(decided  December  26,  1905)  83  Pac.  OS,  and 
Hoveland  v.  Shipbuilding  Company  (decided 
December  26,  1905)  82  Pac.  1090.  The  rule 
has  therefore  become  the  settled  rule  of  de- 
cision upon  the  question  of  assumption  of 
risk  In  this  class  of  cases. 

Appellants  assign  several  errors  upon  the  In- 
structions, besides  those  relating  to  the  as- 
sumption of  risk.  These  assignments  are 
technical  In  their  nature  and  we  think  are 
without  sufficient  substance  to  constitute  re- 
versible error.  Some  of  the  criticisms  upon 
the  language  used  by  the  court  are  probably 
justified;  but.  taken  as  a  whole,  the  Jury 
could  not  have  been  misled  by  the  instruc- 
tions. For  example,  the  following  Instruc- 
tion was  given:  "You  are  Instructed  that, 
In  determining  the  question  of  negligence  in 
this  case,  you  should  take  into  consideration 
the  conduct  and  situation  of  both  parties  at 
the  time  of  the  alleged  Injury  as  disclosed  by 
the  evidence,  and,  if  you  believe  from  the  evi- 
dence that  the  injnry  complained  of  was 
caused  by  the  negligence  of  defendants  as 
charged  In  the  complaint,  and  without  any 
greater  want  of  care,  prudence,  and  skill  on 
the  part  of  the  plaintiff  than  was  reasonably 
to  be  exi)ected  from  a  person  of  ordinary 
care,  prudence,  and  skill  in  the  situation  in 
which  he  found  himself  placed,  then  the 
plaintiff  will  be  entitled  to  recover."  It  Is 
claimed  that  this  instruction  means  that  tlie 
plaintiff  may  have  been  guilty  of  some  negli- 
gence and  yet  recover.  We  think  the  In- 
struction Is  not  susceptible  of  that  construc- 
tion. The  court  evidently  meant  to  tell  the 
Jury  that,  if  they  believed  the  plaintiff  was 
using  ordinary  care,  prudence,  etc.,  or,  in  oth- 
er words,  that  the  plaintiff  himself  was  not 
negligent,  then  he  could  recover.  The  words 
used  to  express  that  Idea  did  not  do  so  as 
clearly  as  they  might  have  done,  but  the 
meaning  is  manifest,  and  we  think  did  not 
constitute  reversible  error.  Wltliout  con- 
sidering each  one  of  tlie  Instructions  sepa- 
rately, we  think  It  is  sufficient  to  say  that, 
taken  together  as  a  whole,  they  fairly  gave 
the  law  of  the  case  to  the  jury,  and  that 
there  is  no  reversible  error  therein. 

After  a  careful  reading  of  the  evidence, 
we  are  not  impressed  with  the  merits  of 
plaintiff's  case,  but,  since  the  Jury  found  the 


material  facts  In  favor  of  the  plaintiff,  after 
seeing  and  hearing  the  witnesses,  whose  tes- 
timony was  conflicting,  and  slnc«  the  trial 
judge  refnse<l  to  grant  a  new  trial,  and  also 
since  we  find  no  reversible  error  of  law  In 
the  record,  the  judgment  must  be  affirmed. 

DUNBAR,  IIADLEY,  and  FULLERTON. 
JJ.,  concur.  RUDKIN,  RCM)T,  and  CROW, 
JJ..  i-oncur.  on  the  authority  of  Hall  v.  West 
&  Slade  Mill  Co.,  81  Pac.  915. 


HANSEN    T.    SEATTLE   LUMBER   CO. 
(Supreme  Court  of  WashiiiKton.    Jan.  5,  1906.) 

1.  MaSTEB  ANn  SeBVAUT— INJUBIBS  TO  SERV- 
ANT —  COSTBI BUTOBY  NEOUQENCB  —  QUES- 
TION   FOB  JUBY. 

In  an  action  for  injuries  to  an  employ^, 
evidence  considered,  and  held,  that  the  question 
of  plaintiff's  contributory  negligence  was  for 
the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §§  1089-1132.] 

2.  Same— IN8TBUCTI0N8. 

In  an  action  for  injuries  to  an  employ^, 
refusal  of  an  instruction  that  every  person  of 
mature  years  and  ordinary  intelligence  is  char- 
ged with  knowledge  of  the  danger  that  cogwheels 
in  operation  will  crush  parts  of  the  human  body 
coming  in  contact  with  them  is  not  error,  where 
the  court  charges  that  it  was  the  dnty  of  one 
working  around  dangerous  machinery  to  use 
bis  senses  and  faculties  to  avoid  injury  to  him- 
self, and  a  failure  to  do  so  would  amount  to 
such  negligpnce  as  to  relieve  the  defendant  from 
liability,  and  that  the  employ^  is  chargeable 
with  knowledge  that  cogwheels  in  operation 
would  crush  his  hand  if  it  came  in  contact 
with  the  cogs,  provided  that,  if  ordinarily  care- 
ful, he  ought  to  have  been  aware  of  their  ex- 
istence. 

3.  Evidence  —  Otheb  Injuries  froic  Saicb 
Cause. 

In  an  action  for  injuries  to  an  employ^ 
from  the  crushing  of  his  hand  between  un- 
guarded cogwheels,  evidence  that  other  accidents 
had  happened  in  the  same  mill  on  the  same 
cogwheels,  which  accidents  had  been  complained 
of.  was  admissible  to  show  their  dangerous  con- 
dition and  that  the  employer  knew  of  it,  espe- 
cially in  view  of  the  ailefr.ation  of  these  facts  in 
the  complaint  and  their  denial  by  the  answer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  $|  400.  411;  vol.  34,  Cent 
Dig.  Master  and  Servant,  §§  019,  923.J 

4.  Appeal— Harmless  Bbbob— Instbuctions. 

.\n  instruction  that  it  was  the  duty  of  an 
employer  to  provide  such  appliances  as  would 
avoid  injuries  to  its  employOs,  so  far  as  this 
could  possibly  be  done,  was  not  prejudicial  to 
the  emplo.ver,  where  it  was  conceded  that  no 
guards  had  heeu  placed  on  the  cogwheels  on 
which  the  employ^  was  injured,  while  Laws 
190.1.  p.  40,  c.  37,  (  1,  required  employers  to 
maintain  proper  safeguards  for  all  cogs  and 
prohibits  the  use  of  such  machines  not  properly 
guarded. 

Appeal  from  Superior  (>>urt.  King  County ; 
Boyd  3.  Tallman,  Judge. 

Action  by  Hans  Hansen  against  the  Seattle 
Lumber  Company.  From  a  judgment  in  fa- 
vor of  plaintiff,  defendant  appeals.    Affirmed. 

G.  M.  Emory,  for  appellant.  Martin  J. 
Lund  and  Walter  S.  Fulton,  tfor^spoudeut 


Wash.) 


HANSEN  ▼.  SEATTLE  LUMBER  CO. 


103 


MOUNT,  C.  J.  On  July  8,  1904,  while  re- 
spondent was  working  as  a  common  laborer 
In  appellant's  sawmill,  he  caught  bia  left 
hand  In  some  unprotected  cogwheels,  and  lost 
the  second  and  third  fingers  thereof.  His 
hand  was  otherwise  crushed  end  Injured. 
He  brought  this  action  for  damages,  alleging 
negligence  of  appellant  In  failing  to  guard 
and  protect  the  cogwheels.  Appellant  in  its 
answer  denied  the  allegations  of  negligence, 
and  pleaded  affirmatively  contributory  negli- 
gence and  assumption  of  risk  on  the  part  of 
the  respondent  The  cause  was  tried  to  the 
court  and  a  Jury,  which  returned  a  verdict 
In  favor  of  respondent  for  $2,500.  From  a 
Judgment  rendered  on  the  verdict,  defendant 
appeals. 

Appellant  argues,  first,  that  the  evidence 
shows  that  the  respondent  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 
Upon  this  point  the  evidence  shows  that  re- 
spondent was  employed  in  the  mill  as  second 
man  behind  a  gang  edger  to  bear  away  lum- 
ber ;  that  he  had  worked  at  this  employment 
for  about  three  days.  Under  the  rules  and 
customs  of  the  mill,  when  the  first  man  be- 
hind the  edger  was  away.  It  became  the  duty 
of  the  second  man  to  move  up  to  the  place  of 
the  first  man  ;  and,  when  the  man  whose  duty 
it  was  to  operate  the  live  rolls  by  means  of 
levers  was  away,  it  was  the  duty  of  the  first 
man  behind  the  edger  to  take  his  place.  At 
the  time  of  the  injury  respondent  had  been 
working  for  about  two  hours  as  first  man  be- 
hind the  edger.  The  man  controlling  the  live 
rolls  left  his  station  for  a  short  time  and  re- 
quested respondent  to  take  his  place.  Re- 
spondent expressed  some  doubt  as  to  his 
ability  to  operate  the  rolls,  but  assumed  the 
place.  Soon  after  he  had  done  this,  be  saw 
some  timbers  coming  along  the  rolls.  Que 
of  the  sticks,  four  by  six  inches  In  size  and 
ten  feet  in  length,  was  about  to  fail  from  the 
rolls.  Kespoudent  thereupon  stepped  over  to 
the  stick  and  attempted  to  replace  it  on  the 
rolls.  The  stick  happened  to  lie  over  a  pair 
of  revolving  cogwheels,  which  resixtndeut  did 
not  see.  When  he  took  hold  of  the  stick, 
his  hand  was  caught  in  the  cogwheels  and 
crushed.  There  was  some  evidence  to  the 
effect  that,  when  resjjondent  expressed  doubt 
as  to  his  ability  to  operate  the  levers  which 
controlled  the  rolls,  they  were  stopped,  and 
that  respondent  thereui)ou  started  them  again. 
This,  however,  was  disputed  by  respondent. 
The  evidence  shows  that  it  was  the  duty  of 
the  respondent  to  perform  the  act  he  was 
performing  when  he  was  injured.  Usually 
the  question  of  contributory  negligence  is  a 
question  for  the  jury,  and  it  is  only  in  rare 
cases,  and  where  there  is  no  question  of  fact, 
or  the  evidence  Is  undisputed,  that  the  ques- 
tion becomes  one  of  law  for  the  court.  Mc- 
Quillan ▼.  Seattle,  10  Wash.  464,  38  Pac. 
1119,  45  Am.  St.  Rep.  799;  Chrlstianson  v. 
Bridge  Company,  27  Wash.  582,  08  Pac.  191 ; 
Jordan  v.  Seattle,  26  Wash.  61,  66  Pac.  114. 
Under  the  facts  as  testified  to  by  the  re- 


spondent, and  as  above  stated,  we  are  dear- 
ly of  the  opinion  that  this  question  was  one 
for  the  jury. 

Appellant  next  complains  that  the  court 
refused  to  Instruct  the  Jury,  In  substance, 
that  every  person  of  mature  years  and  ordin- 
ary intelligence  is  charged  by  law  with 
knowledge  of  the  danger  that  cogwheels  in 
operation  will  crush  parts  of  the  human  body 
coming  in  contact  with  them,  and  instead 
thereof  Instructed  the  Jury  as  follows:  "You 
are  Instructed  that  mere  knowledge  on  the 
part  of  the  plaintiff  that  the  cogwheels  were 
uncovered  Is  not,  as  a  matter  of  law,  suffi- 
cient to  have  charged  the  plaintiff  with  an 
assumption  of  the  risk,  but  such  knowl- 
edge must  have  conveyed  to  the  plaintiff  the 
danger  that  was  likely  to  result  to  him  from 
the  uncovered  condition  of  the  cogwheels. 
Upon  an  examination  of  the  Instructions,  we 
find  that  the  court  fully  instructed  the  Jury 
as  to  the  duty  of  the  plaintiff  In  working 
around  dangerous  machinery.  For  example, 
the  court  charged  the  Jury  as  follows:  "I 
charge  you  that  it  is  the  duty  of  one  work- 
ing around  dangerous  machinery  to  use  his 
senses  and  faculties  to  a  reasonable  degree, 
with  a  view  to  avoiding  Injury  to  himself, 
and  that  failure  to  use  his  senses  and  facul- 
ties to  any  degree  at  all  while  working  in 
the  vicinity  of  an  open,  .visible,  and  exposed 
cogwheel  would,  as  a  matter  of  law,  amount 
to  such  negligence  on  his  part  as  to  relieve 
the  defendant  from  liability,  provided  such 
carelessness  on  the  plaintiff's  part  directly 
caused  or  helped  to  cause  his  injiiry.  If  you 
believe  that  the  cogwheel  was  open,  unguard- 
ed, and  plainly  visible,  at  or  before  the  time 
of  plaintiff's  Injury,  and  that  the  plaintiff 
in  the  ordinary  careful  use  of  his  powers  of 
observation  saw  or  ought  to  have  seen  it,  and 
yet  approached  it  and  placed  his  band  on  a 
board  so  close  to  the  cogwheel  that  his  hand 
was  drawn  Into  It,  without  looking  or  watch- 
ing or  thinking  of  the  danger  of  coming  In 
contact  with  It,  and  his  failure  to  look, 
watch  for,  or  think  about  the  danger  was 
the  partial  or  total  cause  of  his  Injury,  then 
I  charge  you  that  he  would  be  guilty  of  con- 
tributory negligence  and  could  not  recover  a 
verdict  in  this  action."  And  several  other  In- 
structions were  given  to  the  same  effect.  The 
court  then  gave  the  following:  "The  plain- 
tiff in  this  case  is  chargeable  with  the  knowl- 
edge that  a  cogwheel  In  operation  would 
crush  his  hand  if  It  came  in  contact  with  the 
cog.  provided  you  find  that  he  was  aware,  if 
ordinarily  careful,  or,  If  ordinarily  careful, 
otigbt  to  have  been  aware,  of  their  existence." 
These  Instructions  are  as  favorable  to  the 
appellant  as  could  have  been  given  under 
the  rule  in  Hall  v.  West  &  Slade  Mill  Co. 
(Wash.)  81  Pac.  915. 

Appellant  next  contends  that  the  court 
erred  In  receiving  evidence  of  two  witnesses, 
who  testified  that  other  accidents  had  hap- 
pened In  the  same  mill  upon  these  same  cog- 
wheels,  and  others  s^U^arl^^  s^a^gj<{» 
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to  the  time  of  the  Injury  complained  of  In 
this  case.  This  evidence  was  Introduced  and 
admitted  for  the  avowed  purpose  of  showing 
the  defective  and  dangerous  condition  of  the 
cogwheels,  and  that  appellant  knew  thereof. 
We  think  It  was  admissible  for  that  purpose; 
especially.  In  view  of  the  fact  that  the  com- 
plaint alleged  that,  prior  to  the  time  of  the 
accident,  the  cogwheels  were  left  open,  ex- 
posed, and  unprotected,  and  that  appellant 
knew  of  the  dangerous  condition  of  said  cogs, 
which  allegations  were  denied  by  the  answer. 
Smith  V.  Seattle.  33  Wash.  481,  484,  74  Pac. 
074;  Stock  ▼.  Le  Boutlller  (City  Ct.  N.  T.) 
41  N.  T.  Snpp.  049;  Morse  v.  Railway  Com- 
pany (Minn.)  16  N.  W.  358.  Appellant  relies 
upon  the  cases  of  Chrlstensen  v.  Trunk  Line, 
6  Wash.  75,  32  Pac.  1018.  and  Atherton  v. 
Tacoma  Railway  Co.,  30  Wash.  395,  71  Pac. 
39,  where  evidence  to  the  effect  that  motor- 
men  had  run  cars  at  a  high  rate  of  speed  on 
other  occasions  was  held  inadmissible,  be- 
cause this  issue  was  a  collateral  and  imma- 
terial issue.  In  the  case  before  us  the  con- 
dition of  the  cogwheels  did  not  depend  upon 
the  will  of  the  respondent,  or  the  men  who 
had  charge  of  the  operation  of  the  machine. 
The  condition  was  of  a  flxe«l  and  permanent 
character,  made  so  by  the  will  of  the  appel- 
lant. The  fact  that  these  same  cogwheels, 
and  others  near  by  In  the  same  condition, 
had  Injured  other  employes  was  notice  of  the 
dangerous  condition  of  the  wheels.  This  ap- 
pears to  distinguish  this  case  from  the  ones 
cited  by  appellant,  where  the  condition  was 
not  a  fixed  condition,  but  depended  entirely 
upon  some  act  of  the  operator  which  may  not 
have  been  known  to  the  railway  company. 
Appellant  next  contends  that  the  court 
erred  in  giving  the  following  Instruction: 
"You  are  instructed  that  it  Is  the  duty 
of  the  defendant  to  use  all  reasonable 
care  and  forethought  to  provide  appliances 
necessary  to  the  safety  of  the  plaintiff,  ana 
such  appliances  as  would  avoid  injury  to  its 
employes,  so  far  as  this  could  possibly  be 
done,  and  while  It  Is  true  that  the  plaintiff 
was  required  to  use  his  faculties  for  his 
own  preservation,  yet  he  was  not  requireu 
to  make  a  minute  examination  to  discover 
whether  the  defendant  had  discharged  bis 
duty  towards  him  as  hereinbefore  stated." 
It  is  Insisted  by  appellant  that  the  words 
"so  far  as  this  could  possibly  be  done,"  as 
used  In  this  instruction,  make  the  appellant 
an  insurer  of  the  life  and  limbs  of  its  em- 
ployes. The  statute  In  force  at  the  time  of 
the  Injury  to  respondent  required  the  appel- 
lant to  maintain  in  use  proper  safeguards 
for  all  cogs,  and  prohibited  the  use  of  such 
machines  not  properly  guarded.  Laws  1903, 
p.  40,  c.  37,  §  1.  We  have  recently  passed 
upon  the  effect  of  this  statute  In  Whelan  v. 
Washington  Lumber  Co.,  83  Pac.  08,  and 
Hoveland  v.  Shipping  Company,  82  Pac.  1090, 
where  we  held  that  It  was  the  iKtsitlve  duty 
of  mill  companies,  or  operators  of  such  ma- 


chines, to  properly  guard  tbem  as  requited 
by  the  statute,  and  that  the  term  "proper 
guard"  means  a  sufficient  guard.  In  view  of 
the  fact  that  It  was  conceded  In  this  case 
that  there  was  no  guard  over  the  cogwheels 
on  which  respondent  was  injured,  it  became 
the  duty  of  the  court,  under  the  rule  as  an- 
nounced In  the  two  cases  last  above  cited,  to 
Instruct  the  Jury  that  appellant  was  negli- 
gent as  a  matter  of  law  in  using  the  machine 
without  guards,  and  permitting  respondenl 
to  work  around  the  machine  with  the  cogs 
exposed.  It  follows  therefore  that  the  in- 
stmction  above  quoted  was  not  prejudicial 
to  the  appellant,  even  if  it  Is  erroneous. 

Finding  no  prejudicial  error  In  the  record, 
the  Judgment  is  affirmed. 

ROOT,  CROW,  DUNBAR,  HADLEY,  and 
FULLERTON,  JJ.,  concur. 


In  re  O'NEILL. 

(Supreme  Court  of  Washington.    Dec.  27,  1905.) 

1.  Statutes  —  Title  —  Expression  of  Sub- 
ject. 

Se,<s.  Laws  1003,  p.  370,  c.  180,  prohibits 
any  cue  but  a  duly  autboriaed  agent  of  a  rail- 
road to  sell  railway  transiwrtation ;  requires 
such  ajjent  to  be  provided  with  a  certificate  from 
the  railroad  showing  his  authority,  and  to  have 
a  fixed  place  of  business  in  which  his  certificate 
shall  be  conspicuously  shown ;  makes  it  unlaw- 
ful for  anjr  one  not  possessed  of  such  certihcate 
to  sell  railroad  transportation  or  to  set  up, 
establish,  and  conduct  any  office  or  place  of 
business  for  the  sale  or  transfer  of  railroad 
transportation.  Held,  that  the  subject  of  the 
act  is  sufficiently  embraced  within  its  title, 
which  is:  "An  act  to  prevent  fraud  upon 
travelers  and  prescribing  where,  how,  and  by 
whom  railroad  tickets  shall  be  sold,  •  *  * 
and  prescribing  penalties  for  the  violation  of 
this  act." 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  {  145.] 

2.  Constitutional   Law  —  Due  Process  of 
Law— Prohibition  of  Ticket  Bkokeraoe. 

The  act  does  not,  as  to  a  ticket  broker 
established  in  business  previous  to  its  passage, 
violate  Const.  U.  S.  Amends.  5,  14,  nor  Const. 
AV'ash.  art.  1,  S  3,  guarantying  due  process  of 
law,  but  is  a  valid  exercise  of  the  police  power 
in  the  prevention  of  the  perpetration  of  possible 
frauds  on  the  public  by  the  unauthorized  sale 
of  railway  tickets. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  {  82a] 

3.  Same— EkjuAL  Protection  of  Laws. 

Nor  does  the  act  deny  to  unauthorized 
ticket  brokers  equal  protection  of  the  laws  by 
granting  special  privileges  to  railroads  which 
are  not  enjoyed  by  others. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  I>aw,  §  016.] 

4.  Same— Delegation   of   Legislative   Att- 
tiiokity. 

Nor  is  the  act  subject  to  the  objection  of 
delegating  to  railroads  the  power  to  create 
crimes  or  to  say  who  are  criminals,  by  issuing 
or  withholding  certificates  of  authority  at  their 
own  will. 

5.  Statutes— Partial  iNVALtDrrr— Effect. 

Section  5  of  the  act  (Sess.  Laws  1900,  p. 
377,  c  180),  declaring  that  proof   of  certain 
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focts  shall  ie  nfficient  evidence  to  sBtablish 
a  prima  bicie  case  against  an  alleged  offender, 
does  not,  conceding  that  it  changes  the  ordinary 
rule  as  to  the  burden  of  proof  and  presump- 
tion of  innocence  in  criminal  cases,  invalidate 
the  whole  act. 

[E^.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  U  QS-6^] 

Appeal  from  Superior  Court,  King  County ; 
Mitchell  Oilllam,  Judge. 

Petition  by  H.  J.  O'Neill  for  a  writ  of 
babeas  corpus.  From  an  order  denying  a 
release,  petitioner  appeals.    Affirmed. 

Richard  Saze  Jones,  Wm.  H.  Brink  er,  and 
Graves  &  Graves,  for  appellant.  Kenneth 
Macliintosb,  Jas.  F.  McEIroy,  Arthur  C.  Spen- 
cer, and  Dan  J.  Malarkey,  for  the  State. 

HADLEY,  J.  This  appeal  Is  from  an  or- 
der denying  release  upon  a  writ  of  babeas 
corpus.  The  writ  was  issued  by  this  court 
upon  application  therefor,  and  was  made  re- 
turnable before  the  Honorable  Mitchell  Gil- 
liam, one  of  the  Judges  of  the  superior  court 
of  King  county.  (Yom  the  denial  of  release 
by  that  court  this  appeal  is  prosecuted.  The 
appellant  was  arrested  by  tbe  sheriff  of  King 
county,  by  authority  of  a  warrant  issued  by 
John  B.  Gordon,  a  Justice  of  the  peace  in 
said  county.  The  warrant  was  issued  in 
pursuance  of  a  complaint  filed  with  said  jus- 
tice, charging  appellant  with  selling,  issuing, 
and  dealing  in  railroad  passengo'  transporta- 
tion, and  with  setting  up,  establishing,  mala* 
taining,  and  conducting  within  this  state  an 
office  and  place  of  business  for  the  sale,  ez- 
cbange,  and  transfer  of  the  whole  or  any 
part  of  railroad  tickets  and  other  evidences 
of  a  right  to  travel  upon  railroads  within  or 
witliout  the  limits  of  this  state,  without  keep- 
ing a  certificate  setting  forth  his  authority  to 
sell,  issue,  or  deliver  railroad  transportation. 
The  acts  charged  constitute  a  misdemeanor 
in  this  state  under  the  terms  of  chapter  180, 
p.  376,  Sess.  Laws  1905.  The  sole  contention 
of  appellant  is  that  said  act  is  unconstitution- 
al  and  void. 

The  first  contention  la  that  the  title  of  the 
act  Is  insufficient.  It  Is  suggested  that  the 
real  object  of  the  act  is  to  prohibit  the  busi- 
ness of  ticket  brokerage,  and  that  the  title 
does  not  comprehend  that  subject.  The  title 
Is  as  follows :  "An  act  to  prevent  fraud  up- 
on travelers  and  prescribing  where,  how,  and 
by  whom  railroad  tickets  shall  be  sold,  and 
providing  the  terms  upon  which  the  redemp- 
tion of  the  whole  or  any  part  of  such  tickets 
as  may  not  have  been  used  shall  be  mode,  and 
prescribing  penalties  for  the  rlolatlbn  of  this 
act"  It  will  be  seen  that  the  title  specifical- 
ly states  that  the  act  prescribes  "where,  how, 
and  by  whom  railroad  tickets  shall  be  sold." 
It  must  be  apparent  to  any  one  rending  the 
title  that  the  act  discloses  what  persons 
shall  not  sell  such  tickets.  The  act  iq,  there- 
fore, not  void  on  account  of  Its  title. 

Appellant  next  contends  that  tbe  act  is 
void  in  that  It  deprives   him  of  bis  business 


and  property  without  due  process  of  law,  and 
interferes  with  his  liberl?  as  a  citizen  in  tbe 
pursuit  of  his  business.    The  substance  of  the 
act  is  that  no  one  but  a  duly  authorized  agent 
of  a  railroad  company  shall  be  permitted  to 
sell  railway  transportation,  and  he  shall  be 
provided  with  a  certificate  from  the  company 
showing   his   authority.    Such    agent    must 
have  a  fixed  place  of  buMness,  and  must  keep 
the  certificate  of  bis  authority  posted  in  a 
conspicuous  place  in  such  place  of  business. 
It  is  made  unlawful  for  any  one  who  is  not 
possessed  of  such  certificate  and  who  has  not 
posted  it  as  aforesaid  to  sell  or  offer  for  sale 
railroad  tickets  or  other  evidence  of  a  right 
to  travel   upon  any  railroad,  whether  the 
same  be  situated  or  owned  or  operated  within 
or  without  the  limits  of  this  state.    It  is 
also  made  unlawful  for  one  to  set  up,  estab- 
lish,   maintain,   conduct,   or  operate  within 
this  state,  any  office  or  place  of  business  for 
the  sale,  exchange,  or  transfer  of  evidences  of 
a  right  to  travel  upon  any  railroad,  unless 
he  possesses  such  certificate  of  authority  and 
has  posted  it  as  aforesaid.    It  Is  also  pro- 
vided that  any  railroad  company  doing  busi- 
ness in  this  state  shall  redeem,  upon  presen- 
tation to  any  of  Its  ticket  agents,  the  whole 
or  any  part  of  an  unused  ticket  which  has 
been    Issued   by   such    company.    Appellant 
argues  that  the  act  violates  section  3,  art  1, 
of  the  state  Constitution,  and  article  5,  and 
section  1,  art  14,  amendments  to  the  Consti- 
tution of  the  United  States.    He  states  that 
for  many  years  he  has  been  a  resident  of 
Seattle,  and  that  during  that  time  he  has  pur- 
sued the  occupation  of  a  broker  and  dealer 
in  railway  and  other  tickets  for  transporta- 
tion of  passengers  over  various  transporta- 
tion lines  in  the  state  of  Washington ;  that  he 
bought  from  all  persons  desiring  to  sell,  and 
sold  to  ail  persons  desiring  to  buy,  such  tick- 
ets ;  and  that  In  such  way  he  had  established 
a  permanent  and  lucrative  business.    He  in- 
sists that  such  business    was    property    of 
which  he  may  not  be  deprived  within  the  con- 
stitutional provisions  cited,  which  prohibit 
the  taking  of  property  without  due  process  of 
law.    If  the  business  of  buying  and  selling 
tickets  evidencing  the  right  to  railway  trans- 
portation is  not  a  subject  within  the  regula- 
tive powers  of  the  state,  then  perhaps  appel- 
lant's business  in  dealing  in  such  tickets  has 
become  property  in  bis  hands  which  cannot 
be  taken  away. 

Railway  corporations  exist  by  authority  of 
the  state,  and  are  required  to  serve  the  pub- 
lic.   One  of  the  purposes, of  this  act  as  speci- 
fied in  its  title,  Is  "to  j)revent  fraud  upon 
travelers."    Itle  true  there  is  no  charge  of 
actua^  fraud  made  against  appellant ;  but  the. 
declared  purpose  of  the  statute  is  to  prevent, 
the  passlblllty  of  fraud,,  and  the  method  of. 
regulation,  to  prevent  it  has  been  violated  by 
apiiellant.     If  it  is  within  the  power  of  the 
state  to  establish  general  rules  designed  to 
prevent  fraud  in  the  premises,  appellant  can- 
not be  heard  to  say  that  the  violatlonof  Uiqse 
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rules  does  not  resnit  In  fraud.  We  are  un- 
able' to  see  why  the  state  which  creates  the 
corporation  and  requires  that  it  shall  serve 
the  public  has  not  the  power  to  adopt  reason- 
able regulative  means  applicable  to  that  serv- 
ice, whereby  no  fraudulent  Imposition  may  be 
visited  upon  the  public.  If,  within  the  opin- 
ion of  the  Legislature  as  it  is  supposedly  ad- 
vised from  experience  of  citizens  of  the  state, 
the  sale  of  railway  tickets  by  others  than 
the  railway  companies  and  their  duly  authori- 
zed agents  results  In  fraudulent  imposition 
upon  travelers,  then  It  would  seem  to  be  with- 
in the  regulative  police  power  of  the  state 
to  adopt  means  to  prevent  It  The  thing  to 
be  sold,  viz.,  the  right  of  transportation 
over  the  railway  line,  originally  belongs  to 
the  company  and  Is  its  property.  The  com- 
pany Is  under  obligation  to  sell  that  prop- 
erty to  all  who  apply  for  It  and  who  tender 
the  necessary  price.  The  state,  by  the  act  in 
question,  has  said  that  the  original  holder 
of  that  property  and  its  duly  authorized 
agents  shall  alone  be  permitted  to  sell  it. 
Appellant's  position  la  that  he  has  the  right 
to  traffic  In  the  property  after  the  railway 
company  has  sold  it,  and  that  to  deprive  him 
of  that  privilege  Is  to  violate  a  constitutional 
right  The  mere  right  to  continue  In  the  fu- 
ture to  buy  and  sell  property  of  the  class  of 
railway  transportation,  which  is  primarily 
owned  by  the  railroad  company  to  be  sold 
to  the  individual  traveler  for  transportation, 
and  not  for  the  purpose  of  subsequent  traffic 
therein  for  speculation  and  gain,  we  think 
cannot  be  such  an  individual  property  right 
as  comes  within  the  constitutional  provisions, 
when  considered  as  against  the  regulative 
power  of  the  state  concerning  such  transpor- 
tation, and  in  the  interest  of  protecting  the 
property  rights  therein  of  the  great  number 
of  people  who  become  the  owners  of  such 
property.  Such  traffic  bears  an  Important 
relation  to  the  welfare  of  the  general  travel- 
ing public  who  are  patrons  of  the  railway 
companies,  quasi  public  corporations  created 
to  serve  the  public. 

However,  we  do  not  approach  this  subject 
as  a  new  question  In  the  courts,  and  we  need 
not  discuss  It  as  such.  That  the  subject- 
matter  of  this  statute  is  a  proper  subject  for 
police  regulation  has  been  repeatedly  held. 
We  are  aware  that  It  Is  difficult  to  define  the 
scope  of  the  term  "police  regulation."  It  has 
been  the  subject  of  much  discussion  by  the 
courts,  and  its  application  has  sometimes 
been  sarcastically  criticized  as  the  use  of  an 
indefinable  something  to  sustain  legislation 
unsupportable  upon  any  other  ground.  How- 
ever, it  is  the  term  which  Is  used  to  define  a 
power  which  resides  In  the  state,  and  it  has 
been  expressly  held  that  legislation  of  the 
character  of  that  now  before  us,  and  upon  the 
same  subject,  comes  within  Its  scope.  Fry  v. 
State,  63  Ind.  552,  30  Am.  Rep.  238 ;  Bnrdlck 
T.  People,  149  111.  600,  36  N.  E.  948,  24  L.  R.  A. 
152,  41  Am.  St  Rep.  329;  State  v.  Corbett 
57  Minn.  345,  59  N.  W.  317,  24  L.  R.  A.  498 ; 
State  T.  Bernbelm,  19  Mont  512,  49  Pac.  441 ; 


Jannln  v.  State,  42  Tex.  Cr.  R.  031,  51  & 
W.  1126,  62  S.  W.  419,  96  Am.  St  Rep.  821. 
While  not  expressly  discussed,  yet  the  police 
power  in  the  premises  was  ueces.sarlly  rec- 
ognized in  State  v.  Ray,  109  N.  C.  7;i«,  14  S. 
E.  83,  14  L.  R.  A.  529,  and  Commonwealth  v. 
Keary,  198  Pa.  500,  48  Atl.  472.  It  was  also 
expressly  stated  in  some  of  the  decisions  that 
such  legislation  does  not  deprive  one  of  his 
property  without  due  process  of  law.  While 
that  subject  was  not  particularly  discussed 
in  the  opinions  of  all  the  cases  cited,  yet  such 
was  the  neces.sary  effect  of  the  decisions.  In 
Ex  parte  Lorenzen,  128  Cal.  431,  61  Pac.  68, 
50  L.  R.  A.  55,  76  Am.  St  Rep.  47,  the  same 
was.  In  effect,  held  with  relation  to  an  ordi- 
nance of  San  Francisco,  requiring  that  street 
car  transfer  tickets  should  be  issued  and  de- 
livered within  the  car  from  which  the  trans- 
fer Is  made,  and  received  only  within  the  car 
to  which  it  is  made,  and  forbidding  any  per- 
son, except  the  conductor  or  agent  of  the 
street  car  line,  to  give,  sell,  or  issue  any 
transfer  check. 

Appellant  argues  that  Burdlck  v.  People, 
supra,  should  be  distinguished  from  the  case 
at  bar,  for  the  reason,  as  he  alleges,  that  the 
Illinois  act  provided  that  a  purchaser  of  a 
bona  flde  ticket  with  the  intention  of  travel- 
ing upon  the  same  might  sell  any  part  of  it  to 
another  person,  and  It  is  therefore  contended 
that  the  act  was  limited  to  the  prevention  of 
forgery  and  the  fraudulent  sale  of  tickets. 
The  provision  was  that  one  who  had  so  pur- 
chased a  ticket  "from  any  agent  authorized 
by  this  act"  might  so  transfer  It,  and  clearly 
had  reference  to  a  mere  individual  traveler. 
The  effect  of  the  statute,  so  far  as  It  related 
to  such  as  appellant  who  did  not  buy  from 
an  "agent  authorized,"  but  who  bought  miscel- 
laneously In  the  open  market  and  transferred 
again,  was  the  same  as  our  own.  Moreover, 
our  statute  provides  that  the  individual  tick- 
et holder  Is  entitled  to  have  the  whole  or  any 
part  of  an  unused  ticket  redeemed  by  the 
company  that  issues  it,  and  the  same  end,  in 
efiCect,  Is  therefore  accomplished  for  him  as 
was  provided  by  the  Illinois  statute.  Our 
attention  has  been  called  to  the  fact  that  an 
effort  was  made  before  the  Supreme  Court 
of  Illinois  to  have  the  opinion  and  Judgment 
in  the  Burdlck  Case  annulled,  on  the  alleged 
ground  that  the  opinion  was  obtained  by  col- 
lusion and  fraud  practiced  on  the  court ;  and 
It  is  contended  that  the  decision,  for  that 
reason,  should  not  be  regarded  as  a  precedent 
The  court  however,  declined  to  Interfere 
with  the  opinion  and  Judgment  In  re  Bur- 
dlck, 162  111.  48,  44  N.  E.  413.  The  majority 
opinion  states:  "No  contention  Is  made  that 
the  statute  which  was  considered  in  the  Bur- 
dlck Cases  Is  unconstitutional,  or  that  this 
court  in  the  opinions  filed  by  it  did  not  cor- 
rectly hold  the  law."  So  far  as  we  are  ad- 
vised, the  original  opinion  therefore  stands 
to  this  day  as  the  decision  of  the  court  of  last 
resort  upon  this  subject  in  that  state. 

Appellant's  chief  reliance  Is  upon  the  au- 
thority of  People  ex  rel.  Tyroler  v.  Warden 
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of  Prison,  157  N.  T.  IIC,  51  N.  E.  1006,  43  L. 
R.  A.  2(U,  08  Am.  St.  Rep.  763.  The  majority 
opinion  in  tbat  case  was  written  by  Cblef 
Justice  Parker,  and  beld  a  statute  of  similar 
import  to  our  own  to  be  uneoustitutional  as 
taking  property  witbout  due  procesa  of  law 
aud  as  interfering  witb  tbe  liberty  of  tbe 
citizen.  There  were  tliree  dissenting  Judges, 
and  two  somewhat  extended  dissenting  opin- 
ions were  written.  Some  of  the  opinions  in 
cases  we  have  cited  above  have  referred  to 
that  case,  and  have  followed  the  reasoning 
and  conclusions  of  tbe  dissenting  Judges, 
rather  than  the  argument  of  Judge  Parker. 
It  was  also  argued  in  some  Instances  tbat 
the  decision  of  tbe  majority  of  the  New 
York  court  was  based  upon  a  statute  having 
a  distinguishing  featura  In  Judge  Parker's 
opinion  be  emphasized  the  fact  that  tbe 
statute  did  not  limit  the  right  to  sell  tickets 
to  the  particular  transportation  company 
over  whose  line  the  traveler  desired  to  bo 
conveyed,  and  he  construed  the  statute  to 
mean  that,  when  one  became  the  agent  of 
the  transportation  company,  he  was  thereby 
authorized  to  buy  tickets  of  any  other  trans- 
portation company  in  tbe  world,  and  to  sell 
them  to  any  person  who  might  apply  for  them. 
The  statute  had  been  previously  construed 
otherwise  by  tbe  Supreme  Court  of  New  York 
in  the  same  case.  Some  of  the  cases  criti- 
cising the  New  York  case  distinguished  it  on 
the  above  ground.  Inasmuch  as  the  statutes 
with  which  they  dealt  limited  the  authority 
of  the  agent  in  the  premises  to  the  sale  of 
tickets  of  the  one  transportation  company. 
Such  is  also  true  of  our  statute,  as  will  be 
seen  by  reference  to  section  1.  Tbe  authority 
of  the  agent  of  tbe  railroad  company  men- 
tioned is  "to  sell  Its  tickets,"  and  Is  not  ex- 
tended to  those  of  other  companies.  Since 
this  case  was  argued,  however,  our  atten- 
tion has  been  called  to  the  fact  that  the  Su- 
preme Court  of  New  York  has,  since  the 
Tyroler  Case,  had  under  consideration  a 
modified  statute  which  eliminated  tbe  fea- 
ture above  mentioned,  but  tbat  tbe  court 
nevertheless  felt  impelled,  on  the  authority 
of  the  Tyroler  Case,  to  hold  the  statute  un- 
constitutional. People  ex  rel.  Flelscbman  v. 
Caldwell,  64  App.  Dlv.  46,  71  N.  Y.  Supp.  654. 
The  last-named  decision  was  by  the  Ctourt 
of  Appeals  affirmed  by  a  mere  memorandum 
decision  based  on  the  Tyroler  Case.  People 
ex  rel.  Flelscbman  v.  Caldwell,  168  N.  Y.  671, 
61  N.  E.  1132.  All  the  Judges  seem  to  have 
concurred,  except  one,  who  did  not  vote.  It 
appears,  therefore,  that  as  the  matter  now 
stands  there  is  practical  accord  of  decision 
in  the  state  of  New  York  In  favor  of  ap- 
pellant's view. 

Appellant  argues  that  this  court  has  recog- 
nized the  authority  of  the  Tyroler  Case  in 
State  V.  Brown,  37  Wash.  97,  79  Pac.  635.  68 
L.  R.  A.  889.  That  case  involved  a  statute  re- 
quiring one  to  submit  to  an  examination  and 
secure  a  license  from  the  state  dental  board 
in  order  to  "own,  rim,  or  manage"  a  dental 


office.  It  was  beld  that,  In  so  far  as  tbe 
statutory  condition  of  ownership  of  a  dental 
office  was  concerned,  it  was  unconstitutional. 
In  the  opinion  the  court,  in  discussing  gener- 
al principles,  cited  and  quoted  from  the  opin- 
ion of  Judge  Parker  in  the  Tyroler  Case. 
Tbe  language  was  cited  as  an  Illustration  of 
a  principle,  but  it  cannot  be  said  tbat  this 
court  then  considered  the  force  of  the  de- 
cision itself  as  applying  to  its  own  subject- 
matter,  when  regarded  in  connection  with  the 
argument  and  weight  of  authority  from  other 
courts  of  last  resort  on  tbe  same  subject- 
matter.  Undoubtedly  the  weight  of  decision 
In  reference  to  this  particular  class  of  stat- 
utes is  against  the  holding  of  the  New  York 
court,  aud  apparently  that  court  stands  prac- 
tically alone.  Appellant  also  cites  In  re  Au- 
brey, 36  Wash.  308,  78  Pac.  900,  104  Am.  St. 
Rep.  952,  as  well  as  State  v.  Brown,  supra,  as 
sustaining  the  general  principle  for  which  be 
contends.  Tbe  first  case  related  to  a  statute 
which  required  a  horseshoer  to  submit  to 
an  examination  and  -pay  a  license  fee  as  a 
condition  precedent  to  the  prosecution  of  his 
business.  It  was  held  to  be  an  unconstitu- 
tional Interference  with  his  lll)erty  to  pur- 
sue such  a  business  as  horseshoeing.  State 
v.  Brown,  as  we  have  seen,  dealt  with  a  stat- 
ute containing  similar  provisions  with  refer- 
ence to  the  mere  ownership  of  a  dental  office. 
Those  are  mere  private  occupations,  and  are 
unlike  that  of  the  common  carrier,  whose 
business  and  duty  It  is  to  serve  the  public 
generally,  and  who  Is  therefore  a  proper  sub- 
ject for  governmental  control.  Every  one  has 
the  natural  and  constitutional  right  to  pursue 
a  lawful  business;  but  we  do  not  think  he 
has  such  right  to  traffic  in  the  transportation 
of  a  railway  company,  without  its  permlssiou 
or  authority,  as  against  the  power  of  the 
state  to  regulate  the  sale  of  such  transporta- 
tion in  the  interest  of  the  general  public.  A 
legislative  act  should  be  upheld,  unless  there 
are  clear  constitutional  reasons  for  holding 
otherwise.  We  are  not  convinced  that  such 
reasons  exist  In  this  case,  and  we  are  dis- 
posed to  adopt  the  views  of  what  we  are  con- 
strained to  believe  is  the  weight  of  authority 
having  reference  to  decisions  upon  statutes 
treating  of  tbe  same  subject-matter  in  sister 
states.  The  arguments  of  the  other  courts 
may  not  be  as  elaborate  as  that  of  Judge 
Parker.  His  distinguished  personality  as  a 
Jurist  and  otherwise  should  cause  his  opin- 
ion and  argument  to  receive  much  considera- 
tion, but  bis  conclusions  are  not  supported 
by  the  decisions  of  tbe  other  courts. 

It  is  further  argued  that  the  act  is  objec- 
tionable lu  tbat  It  denies  to  tbe  appellant  the 
equal  protection  of  the  laws.  It  Is  claimed 
tbat  It  grants  special  privileges  to  railroad 
companies  which  are  not  enjoyed  by  other 
citizens.  Cases  we  have  cited  hold  that  such 
a  law  does  not  grant  special  privileges,  but 
tbat  it  rather  imposes  a  burden  upon  railway 
companies,  in  tbat  it  limits  the  authority  to 
sell  tickets  to  the  agent  of  the  carrier  ap- 
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pointing  him,  requires  that  tbe  railroad  com- 
pany shall  provide  Mm  with  a  certificate  of 
authority,  that  no  others  shall  sell  trans- 
portation, and  compels  the  company  to  re- 
deem unused  tickets.  In  view  of  all  the 
requirements  placed  upon  the  railroad  com- 
panies, we  do  not  think  It  should  be  said  that 
the  act  confers  special  privileges  within  con- 
stitutional prohibition.  It,  in  efTect,  says  to 
railroad  companies:  "Tou  must  duly  com- 
mission all  persons  who  sell  your  transporta- 
tion. No  others  shall  sell  it,  and  yon  shall 
redeem  all  unused  transportation." 

It  is  also  urged  that  the  act  delegates  to 
railroad  companies  the  power  to  create 
crimes  and  to  say  who  are  criminals.  It  is 
argued  that  tbe  companies  may  issue  or 
withhold  the  certificates  of  authority  at  their 
own  will,  and  that  by  withholding  the  cer- 
tificate they  are  thereby  empowered  to  make 
one  a  criminal  who  sells  transportation  with- 
out It  We  do  not  think  there  is  force  In 
this  argument  The  statute  simply  says  to 
the  companies:  "You  must  appoint  your 
own  agents  and  certify  as  to  their  authority." 
This,  as  we  have  seen,  is  a  reasonable  regu- 
lation, and  Intended  for  tbe  Interest  of  the 
traveling  public.  It  ia  true  that  the  power 
to  appoint  the  agents  is  In  the  railway  com- 
pany; but  for  reasons  already  stated,  the 
Legislature  has  the  undoubted  power  to  say 
it  shall  be  a  misdemeanor  for  all  others  to 
engage  in  the  sale  of  transportation.  The 
railway  companies  must  have  agents  to  sell 
their  transportation,  and  they  cannot  in  rea- 
son be  expected  to  appoint  all  who  may  ap- 
ply. The  mere  fact  that  they  may  not  ap- 
point all  applicants  does  not  make  any  of 
the  latter  guilty  of  crime.  If  they  become 
guilty,  it  Is  because  of  their  own  volition 
they  persist  In  engaging  in  an  act  which  the 
Legislature  says  shall  constitute  a  crime. 

It  is  simply  suggested  by  appellant  that 
section  6  (page  377)  of  tbe  act  provides  that 
proof  of  certain  facts  shall  be  sufficient  to 
establish  a  prima  facie  case.  That  involves 
a  question  that  will  arise  upon  tbe  intro- 
duction of  evidence  at  tbe  trial  upon  the 
charge  under  which  appellant  is  held.  The 
matter  now  before  us  was  determined  upon 
demurrer  to  the  return  made  by  the  officer 
to  the  writ  of  habeas  corpus.  What  effect 
that  portion  of  the  statute  may  have  upon 
tbe  burden  of  proof  Is  not  now  before  us. 
Even  If  it  should  be  beld  that  that  portion 
Of  tbe  act  changes  the  ordinary  rule  as  to 
burden  of  proof  and  presumption  of  inno- 
cence, still  it  would  not  make  the  whole  in- 
valid. It  purports  to  deal  only  with  matters 
of  evidence,  and  those  are  determinable  at 
the  trial. 

The  Judgment  is  affirmed. 

MOUXT,  O.  J.,  and  FULLERTON,  RUD- 
KIN,  CROW,  DUNBAR,  and  ROOT,  JJ.,  con- 

CUb 


(UWadL  IM) 
HALL  T.  HALL  et  aL 
(Supreme  Court  of  Washington.    I>e&  27, 1906.) 

1.  CooBTs  —  Rcuts  or  Deoisioh  —  Fkdbrai. 

Questions. 

The  rights  of  a  surviving  husband  or  wife 
with  reference  to  a  homestead  entry  made  un- 
der the  laws  of  the  United  States  present  a 
federal  question,  on  which  the  decision*  of 
the  federal  courts  are  controlling. 

[Ed.  Note. — For  cases  in  point  see  toL  13, 
Cent  Dig.  Courts,  |  332.] 

2.  Husband  anb  Wife— CojaiUNrrr  Pboper- 
TT— Homestead— Public  Land. 

Plaintiff   was   divorced   from   her   husband 

grior  to  August  30,  1898,  when  he  made  a 
omestead  entry  on  the  lands  on  which  they 
had  been  residing.  He  made  final  proof  on 
August  8,  1899,  and  a  patent  was  issued  to 
him  on  February  9,  1900.  On  August  30, 
1899,  the  entryman  was  married  to  defendant, 
and  lived  with  her  until  he  died  on  February 
5,  1903,  after  having  conveyed  all  bis  interest 
in  the  property  to  her.  HeJd,  that  plaintiff  ac- 
quired no  interest  in  the  land  by  virtue  of  her 
residence  thereon  with  her  husband  as  husband 
and  wife  prior  to  her  divorce. 

Appeal  from  Superior  Court  Stevou  Ooqu- 
ty;  William  E.  Richardson,  Judge. 

Action  by  Anna  M.  Hall  against  Est^la 
B.  Hall  and  others.  From  a  Judgment  in 
favor  of  plaintifr,  defendants  appeaL  Ba- 
versed. 

Binkley,  Taylor  &  McLaren,  Voorhees  k 
Voorhees,  and  Chas.  Francis  Voorhees,  for 
appellants.  J.  O.  Marshall  and  S.  &  J.  W. 
Douglas,  for  respondent 

RUDKIN,  J.  Prior  to  the  year  1898  the 
lands  in  controversy  In  this  case  were  unsur- 
▼eyed  public  lands  of  tbe  United  States. 
In  tbe  month  of  June  of  that  year  the  sur- 
veyor's plat  was  filed  in  the  district  land  of- 
fice, and  on  the  SOth  day  of  August  1898,  the 
lands  were  thrown  open  for  settlement  On 
the  latter  date  John  F.  Hall,  now  deceased, 
entered  said  lands  under  the  homestead  laws 
of  the  United  States,  and  made  final  proof 
on  the  8th  day  of  August  1899,  after  complet- 
ing bis  five  years'  residence  thereon,  as  re- 
quired by  said  homestead  laws.  Patent  Is- 
sued on  the  9th  day  of  February,  1900.  At 
all  times  between  tbe  24th  day  of  March, 
1889,  and  the  4th  day  of  March,  1896,  said 
John  F.  Hall  and  the  plaintiflC,  Anna  M.  Hall, 
were  husband  and  wife.  On  the  latter  date 
tbe  plalntlfl;  was  granted  a  divorce  from  said 
John  F.  Hall  In  the  superior  court  of  Spo- 
kane county,  but  no  disposition  was  made  of 
tbe  property  rights  of  the  parties  tn  the 
divorce  proceeding.  On  the  30th  day  of  Au- 
gust 1899,  the  said  John  F.  Hall  and  the  de- 
fendant Bstella  B.  Hall  intermarried,  and 
continued  to  live  together  as  husband  and 
wife  until  the  death  of  the  former  on  the  5th 
day  of  February  1003.  On  the  10th  day  of 
January,  1903,  said  John  F.  Hall  conveyed 
all  his  interest  in  said  property  by  deed 
to  the  defendant  Estella  B.  Hall.  In  view  of 
the  conclusion  we  have  reached  on  the  merits^ 
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It  becomes  nnnecessary  to  refer  t»  tlie  clalniB 
of  tho  otber  defendants.  The  plaintiff 
broogbt  tbls  action  and  asked  that  she  be  de- 
clared the  owner  of  an  undivided  one-half 
Interest  In  the  property  bo  acqubred.  The 
theory  of  the  plaintiff's  case  was  that  said 
property  was  the  community  property  of  her- 
self and  her  former  husband  John  F.  Hall, 
and  that  by  the  decree  of  divorce  they  be- 
came tenants  in  common  thereof.  The  plain- 
tiff had  Judgment  below,  according  to  the 
prayer  of  her  complaint,  and  the  defendants 
appeal. 

The  only  Interest  the  decedent  had  In  the 
property  in  controversy  at  the  time  of  the 
divorce  was  the  right  of  occupancy,  coupled 
with  a  preference  right  to  enter  the  land  and 
acquire  title  thereto  after  the  same  was  sur- 
Teyed  and  thrown  open  for  settlement  Be- 
fore he  could  acquire  such  title  the  land 
must  be  surveyed  and  thrown  open  to  set- 
tlement, be  must  continue  his  residence  antll 
that  time,  and  thereafter  comply  with  the 
requirements  of  the  homestead  laws.  How 
far  state  laws  regulating  the  properly  rights 
of  husband  and  wife  attach  to  land  acquired 
from  the  United  States  before  patent,  or  at 
least  before  final  proof,  gives  rise  to  an  im- 
portant federal  question,  which  can  only  be 
authoritatively  settled  by  the  Supreme  Court 
of  the  United  States.  In  the  recent  case  of 
McCune  v.  Esslg  (not  yet  officially  reported) 

28  Sup.  Ct  78,  50  L.  Ed. >  that  court  held 

that  the  patent  which  issues  to  the  widow  up- 
on the  death  of  the  homestead  entryman  car- 
ries with  it  the  full  legal  and  equitable  title, 
to  the  exclusion  of  the  entryman's  children; 
In  other  words,  that  the  federal  law  controls. 
True  the  homestead  law  provides  that  the  pat- 
ent shall  issue  to  the  widow  in  such  cases ;  but 
It  seems  inconsistent  to  hold  that  the  widow 
acquires  the  entire  title  on  the  death  of  the 
entryman,  and  that  the  entryman  only  ac- 
quires an  undivided  one-half  Interest  on  the 
death  of  the  wife,  under  Identical  circum- 
stances. The  manifest  object  of  our  com- 
munity property  system  is  to  place  the  hus- 
band and  wife  on  an  equal  footing  as  to 
their  property  rights,  and  perhaps  the  law 
should  be  so  administered  as  to  accord  to 
each  the  same  property  rights  on  the  death 
of  the  other.  Furthermore,  it  is  a  well- 
known  fact  that  our  community  system  Is 
utterly  Ignored  In  the.  admlQlstration  of  the 
federal  land  laws.  The  wife  is  not  made  a 
'  party  to  a  contest  against  an  entry,  and  the 
husband  is  permitted  to  relinquish  without 
the  wife  Joining  him.  In  Ahem  v.  Ahem,  31 
Wash.  334,  71  Pac.  1023,  96  Am.  St  Rep.  912, 
this  court  held  that  where  the  wife  of  the 
entryman  died  after  the  homestead  law  had 
been  fully  complied  with,  but  before  final 
proof,  her  children  were  entitled  to  a  one- 
half  interest  in  the  homestead  claim,  as  com- 
munity property.  In  James  v.  James,  35 
Wash.  655,  77  Pac.  1082,  It  was  intimated 
that  the  community  rights  of  the  wife  at- 


tached at  even  an  earlier  date.  We  are  not 
called  upon  to  retrace  our  steps  at  this  time, 
but  we  are  satisfied  that  we  can  advance  no 
further  without  coming  in  conflict  with  the 
paramount  laws  of  the  United  States  and 
the  decisions  of  the  federal  Supreme  Court 
Under  no  proper  construction  of  the  laws 
of  the  United  States  and  of  this  state  can 
the  respondent  be  held  to  have  any  interest 
in  the  property  In  controversy  under  the 
facts  disclosed  in  the  record  before  us. 

The  Judgment  is  therefore  reversed,  with 
directions  to  dismiss  the  action. 

MOUNT,  C.  J.,  and  HADLET,  FULr.ER- 
TON,  CROW,  ROOT,  and  DUNBAR,  JJ, 
concur. 

(41  Wash.  190) 
OUNNINORAM  et  al.  v.  ERUTZ  et  al. 
(Supreme  Court  of  Washington.    Dec.  27,  1903.) 

1.  Cot7BT8  —  Fbderai.   Qobbtiors  — Authob- 
iiATivB  Decisions. 

Tbe  rights  of  a  surviving  husband  or  wife 
with  reference  to  a  bomestead  entry  under 
the  laws  of  tbe  United  States  present  a  federal 
question,  on  which  the  decisions  of  the  federal 
courts  are  controlling. 

2.  Hdsband   and   Wife  —  PtJBi.10   Lands  — 
Homestead  Entry— CoMUUNrrT  Pbopebtt. 

A  husband  entered  certain  land  under  the 
homestead  laws  of  the  United  States,  ai>d  coxv- 
tinued  to  reside  thereon  until  April,  1890,  when 
he  commuted,  made  final  proof,  received  his 
final  receipt,  and  afterwards  a  patent  which 
was  issued  to  him  in  July,  1890.  From  the 
date  of  the  entry  tbe  entryman  and  bis  wife 
were  In  possession  and  resided  on  tbe  land, 
when  the  wife  died  in  1800,  leaving  a  will  by 
which  she  devised  an  undivided  half  of  the 
land  to  her  children  in  fee.  Held  that  on  the 
issuance  of  a  patent  under  the  hn-icstead  law, 
the  entire  estate  in  the  land  vested  in  the  hus- 
band, and  that  tbe  wife  was  not  entitled  to 
devise  any  part  of  the  same  as  community  prop- 
erty. 

Appeal  from  Superior  Court  King  County; 
W.  R.  Bell,  Judge. 

Action  by  B.  Cnnningham  and  others 
against  Harry  Krutz  and  others.  From  a 
Judgment  In  favor  of  plaintiffs,  defendants 
appeal.    Reversed. 

George  Fowler,  for  appellants.  H.  B.  Fos- 
ter, for  respondents. 

HADLEX,  J.  This  Is  an  action  for  the 
partition  of  real  estate.  The  plaintiffs  al- 
lege that  they  are  seised  in  fee  simple  of  the 
undivided  half  interest  in  tbe  land,  and  that 
the  defendants  Harry  Krutz  and  Mary  B. 
Foster  are  tenants  in  common  with  plaintiffs 
in  the  ownership  of  the  land.  The  defend- 
ants Harry  Krutz  and  wife,  by  their  answer, 
deny  that  the  plaintiffs  have  any  Interest  what- 
ever in  the  land,  either  as  tenants  In  common 
with  the  defendants  or  otherwise.  They  al- 
so deny  that  the  defendant  Mary  B.  Foster 
has  any  Interest  in  the  land,  except  that  she 
holds  a  mortgage  thereon  for  $600.  It  Is 
afiSrmatlvely  alleged  in  the  answer  that  in 
December,  1887,  one  Carlson  made  entry  aj)- 
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on  a  certain  quarter  section  of  land,  wbicb 
includes  tbe  land  in  question,  the  entry  be- 
ing made  under  the  homestead  laws  of  the 
United  States;  that  he  continued  to  reside 
thereon  until  April,  1890,  when  be  commuted 
the  homestead  entry,  made  final  proof,  paid 
cash  for  tbe  land  at  the  government  price, 
received  his  final  receipt  therefor,  and  that, 
in  due  course  thereafter,  a  patent  was  is- 
sued to  him  by  the  United  States;  that  in 
July,  1800,  said  Carlson  borrowed  of  one 
Thomas  S.  Krutz  the  sum  of  $750,  gave  bis 
note  therefor,  and  to  secure  the  same  exe- 
cuted a  mortgage  upon  said  land,  which  was 
duly  recorded.  Allegations  are  made  show- 
ing tbe  due  foreclosure  of  tbe  mortgage  by 
tbe  assignee  thereof  against  that  part  of  the 
land  here  involved,  a  conveyance  of  tbe  land 
under  tbe  foreclosure  by  tbe  sberiCT,  and  sub- 
sequent conveyances  in  direct  line  to  the 
defendant  Harry  Krutz;  that  the  defendant 
Hattie  Krutz  was,  at  tbe  date  of  tbe  con- 
veyance to  Harry  Krutz,  and  still  is,  the 
wife  of  Harry  Krutz ;  and  that  said  land 
became,  by  said  conveyance,  the  community 
property  of  the  said  two  defendants.  They 
ask  that  plaintiffs'  complaint  shall  be  dis- 
missed. The  answer  of  Mary  E.  Foster 
denies  that  the  plaintiffs  have  any  Interest 
in  the  lands,  and  asks  that  tbeir  complaint 
be  dismissed.  The  reply  avers  that  tbe  entry 
was  made  about  December  21,  1887,  and  that 
from  that  time  Carlson  and  wife  were  in  pos- 
session and  resided  upon  tbe  land;  that  In 
1890  the  wife  of  Carlson  died  testate,  leav- 
ing a  last  will,  which  was  duly  admitted  to 
probate;  that  said  wife  left  three  chil- 
dren as  devisees  under  her  will ;  that  one  of 
tbe  children,  an  Infant,  has  since  died  intes- 
tate, and  without  issue;  that  on  the  death 
of  the  wife  and  the  probating  of  her  will 
the  said  children,  her  devisees,  became  the 
sole  owners  In  fee  simple  of  an  undivided 
half  interest  In  said  land,  and  continued  to 
bold  the  same  until  March,  1904,  when,  by 
deed,  tbe  two  surviving  children,  together 
with  their  father,  tbe  surviving  husband, 
conveyed  said  undivided  half  interest  to  one 
Shea ;  that  thereafter  said  Shea  and  his  wife 
conveyed  to  tbe  piaintlfTs.  The  cause  was 
tried  by  tbe  court,  and  resulted  In  a  judg- 
ment for  the  plaintiffs,  declaring  that  they 
are  the  owners  in  fee  simple  of  an  undivided 
half  Interest  in  the  land,  and  awarding  par- 
tition thereof.  The  defendants  have  appealed. 
From  the  foregoing  it  will  be  seen  upon 
what  the  respective  claims  of  title  are  based. 
The  respondents  contend  that  tbe  deceased, 
Mrs.  Carlson,  had  a  devisable  community  In- 
terest in  the  land,  and  that  they  are  the  own- 
ers, by  successive  conveyances,  of  the  In- 
terest so  devised.  Upon  the  other  hand,  ap- 
pellants urge  that,  when  the  patent  Issued  to 
the  surviving  husband,  It  conveyed  to  him 
the  entire  title  as  his  separate  property,  and 
that  through  the  foreclosure  of  a  mortgage 
given  by  the  patentee  and  successive  convey- 
ances thereunder  the  appellants  Krute  and 


wife  are  tbe  holders  of  tbe  entire  title.  Tbe 
trial  court  refused  to  receive  and  consider 
tbe  offered  evidence  of  appellants  as  to  the 
giving  and  foreclosure  of  tbe  mortgage,  and 
as  to  tbe  subsequent  conveyances  by  which 
Krutz  and  wife  claim  title.  It  was  the 
theory  of  the  court  that  the  land  was  the 
community  property  of  Carlson  and  his  de- 
ceased wife,  and  that  by  the  will  of  tbe 
latter  tbe  undivided  half  passed  to  her  chil- 
dren, through  whom  and  tbeir  grantees  It 
has  come  to  resiMudents.  Upon  this  theory 
the  court  treated  appellants'  offered  evidence 
as  immaterial  and  Incompetent  Respond- 
ents, however,  conceded  In  their  brief  that, 
if  the  patent  conveyed  separate,  and  not  com- 
munity, property,  they  have  no  interest  in 
the  land.  The  entry  was  made  as  a  home- 
stead entry,  and  within  less  than  three  years 
thereafter  the  wife  died.  The  husband  did 
not  continue  to  reside  upon  the  land  the  re- 
quired time  to  perfect  the  homestead,  but 
commuted  bis  homestead  rights  after  the 
death  of  his  wife,  and  made  final  proof  and 
cash  payment,  in  pursuance  of  which,  in  due 
course,  a  patent  was  Issued  to  him.  It  there- 
fore becomes  necessary  to  determine  whether 
the  land  was  the  separate  property  of  Carl- 
son or  whether  it  became  the  property  of  the 
community,  and  it  is  proper  that  we  shall 
first  refer  to  our  own  decisions  bearing  upon 
the  question  as  to  who  obtains  title  from  the 
United  States  through  a  homestead  patent 

In  Kromer  v.  Friday,  10  Wash.  621,  39 
Pac.  229,  32  L.  R.  A.  671,  Kromer  made  a 
homestead  entry,  and  an  Indian  woman  lived 
with  him  as  his  wife.  The  required  time  of 
residence  expired,  and  final  proof  was  made. 
After  tbe  making  of  final  proof,  a  marriage 
ceremony  was  performed  between  Kromer 
and  the  woman,  and  soon  afterwards  a  pat- 
ent was  Issued  to  Kromer.  It  was  held  that 
the  land  became  the  community  property  of 
the  two.  The  holding  was,  however,  appar- 
ently based  ui>on  the  theory  that  the  fact 
that  the  two  had  been  living  together  as  man 
and  wife,  and  that  a  marriage  ceremony  was 
subsequently  performed,  was  not  conclusive 
evidence  that  there  was  no  previous  marriage 
between  them,  and  that  the  land  therefore 
became  community  property,  nothwitbstand- 
ing  that  final  proof  was  made  before  the  cere- 
mony was  performed.  In  Bolton  v.  La 
Camas  Water  Power  Co.,  10  Wash.  24C,  38 
Pac.  1043,  It  was  held  that  where  tbe  required 
time  of  residence  upon  a  homestead  had  ex- 
pired, and  tbe  wife  afterwards  died,  but  be- 
fore final  proof  and  issuance  of  patent  to  the 
htisband,  the  community  acquired  only  an 
equitable  estate;  the  husband  taking  the  full 
legal  title,  and,  upon  bis  conveyance  to  a 
grantee  Ignorant  of  the  equities  of  the  wife's 
heirs,  both  the  legal  and  equitable  titles 
passed.  In  Forker  v.  Henry,  21  Wash.  235, 
57  Pac.  811,  It  was  held  tl>at  where  a  woman 
had  settled  upon  and  Improved  a  homestead 
before  her  marriage,  and  final  proof  was 
made  and  patent  Issued  to  her  after  marriage. 
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the  land  became  her  separate  property  under 
oar  statute  which  deflneg  as  separate  prop- 
erty of  the  wife  all  her  property  and  pecun- 
iary rights  held  by  her  at  the  time  of  her 
marriage.  At  the  time  of  her  marriage  she 
bad  resided  apon  the  land  about  four  years, 
and,  although  she  was  not  then  entitled  to 
the  legal  title,  the  court  seems  to  have  con- 
sidered that,  on  account  of  her  previous  set- 
tlement and  Improvements,  such  equities  at- 
tached as  entitled  her  to  the  ultimate  title  as 
her  separate  property ;  the  further  fact  appear- 
ing In  that  case  that,  as  between  the  husband 
and  wife,  the  land  was  deemed  to  be  the 
wife's  separate  property.  In  Ahem  t.  Ahem, 
81  Wash.  334.  71  Pac.  1023,  96  Am.  St  Bep. 
912,  the  husband  and  wife  had  resided  apon 
the  homestead  more  than  six  years,  when 
the  wife  died.  Final  proof  was  made  after 
her  death,  and  the  patent  was  issued  to  the 
hasband.  It  was  held  that  the  land  became 
community  property.  In  Towner  v.  Rodegeb, 
S3  Wash.  153,  74  Pac.  60,  99  Am.  St  Rep.  936, 
It  was  held  that  where  a  settler  upon  nnsur- 
Teyed  public  lands  died,  leaving  no  widow, 
and  without  heirs  who  were  citizens  of  the 
United  States,  the  land  was  again  open  to 
settlement  since  the  heirs  could  not  succeed 
by  right  of  inheritance,  but  by  virtue  only  of 
a  preference  right  given  them  by  the  laws  of 
the  United  States  if  they  had  been  duly  quali- 
fied citizens.  In  James  v.  James,  35  Wash. 
66B,  77  Paa  1082,  the  homesteader  and  his 
wife  settled  upon  land,  and  three  years  after- 
wards the  wife  died.  The  husband  completed 
the  required  residence  and  obtained  a  patent 
It  was  said  in  that  case  that  one  who  had 
been  legally  adopted  by  the  husband  and  wife 
as  a  son  was  the  lawful  heir  of  the  deceased 
wife,  and  had  an  interest  in  the  land. 

It  is  possible  that  some  of  the  expressions 
In  the  above  cases  may  be  said  to  support 
respondents'  contention  here,  and  perhaps  the 
conclusions  upon  the  facts  in  some  of  them 
Justify  the  contention  that  the  decisions  are 
decisive  of  tliis  case  in  favor  of  respondents. 
Be  that  as  it  may,  we  shall  now  refer  to 
recent  federal  decisions.  In  McGune  v.  Es- 
sig  (a  G.)  118  Fed.  273,  the  following  facts 
existed:  McCune  settled  upon  land  In  this 
state  as  a  homestead,  and  made  entry  there- 
on. Within  a  year  he  died  intestate;  his 
only  surviving  tieirs  being  Ids  widow  aJid  a 
daughter,  who  continoed  to  reside  upon  the 
land  the  required  time  for  the  widow  to 
complete  the  homestead  rights.  Mrs.  Mo- 
Cone,  having  become  Mrs.  Donahue  by  re- 
marriage, then  made  final  proof,  and  a 
patent  was  issued  to  her.  About  a  year  after 
tlM  issoanoe  of  the  patent  she  conveyed  the 
land  to  the  defendants  In  the  case  cited. 
Thereafter  the  daughter  Instltated  the  salt 
to  procure  a  decree  establlahlng  that  ab»  was 
the  owner  of  an  ondlvided  half  of  the  land. 
Her  contention  was  tliat  when  the  land  was 
conTeyed  by  the  patent  to  her  mother.  It  be- 
came the  property  of  the  commoDlty,  com- 


posed of  her  father  and  mother ;  that  she,  as 
the  surviving  heir  of  the  father,  succeeded 
to  his  Interest;  and  that  the  interest  was 
not  conveyed  by  the  mother's  deed  to  the  de- 
fendants in  the  action.  The  suit  was  begun 
in  the  superior  court  of  this  state  for  Lincoln 
county,  and  was  removed  to  the  United 
States  Circuit  Court  That  court  retained 
the  cause  on  the  ground  that  the  question  in 
the  case  was  one  which  must  be  resolved  by 
the  laws  of  the  United  States,  and  decided 
that  the  widow,  upon  the  issuance  of  the 
patent  to  her,  took  the  entire  title  as  her 
separate  property,  and  that  there  was  no 
community  Interest  to  descend  to  the  daugh- 
ter. This  ruling  was  affirmed  by  the  United 
States  Circuit  Court  of  Appeals,  Ninth  Cir- 
cuit McCune  v.  Esslg,  122  Fed.  588,  59  C.  C 
A.  429.  The  same  case,  on  appeal  to  the  Su- 
preme Court  of  the  United  States,  was  in  all 
particnlars  affirmed  by  a  recent  decision, 
rendered  November  27,  1906,  and  not  yet  offi- 
cially pnblished ;  the  opinion  being  written  by 
Mr.  Jnstlce  McKenna.    26  Sup.  Ct  78,  50  L. 

Eid. .    From  a  copy  of  that  opinion,  which 

has  been  placed  before  as,  we  here  quote: 
"The  action  of  the  lower  coarts  on  the  motion 
to  remand  and  on  the  merits  is  attacked  by 
appellant  to  a  certain  extent  on  the  same 
ground,  to  wit  that  the  laws  of  Washington 
determine  the  title  of  the  parties,  not  the 
laws  of  the  United  States.  The  interest  in 
McCune,  acquired  by  his  mtry,  it  is  contend- 
ed, was  community  property,  and  passed  to 
appellant  nnder  the  laws  of  the  state.  Sec- 
tions 4488  to  4491  Of  the  statutea  of  Wash- 
ington provide  that  property  and  pecuniary 
rights  owned  by  either  hasband  or  wife  be- 
fore marriage,  or  that  acquired  afterwards 
by  gifts,  bequests,  devise,  or  descent  shall 
be  separate  property.  Property  not  so  ac- 
quired or  owned  shall  be  oonunanlty  prop- 
erty, and.  In  the  absence  of  testamentary  dis- 
position by  a  deceased  hnBl>and  or  wife,  sliall 
descend  equally  to  the  legitimate  Issue  of 
his  or  their  t>odiea.  1  Baliinger's  Ann. 
Codes  &  St  Relying  on  these  provisions, 
the  argument  of  appellant  is,  and  we  give 
it  in  the  words  of  her  counsel :  'When  Wil- 
liam McCone  entered  this  land,  be  bad  not 
the  legal  title,  but  he  had  an  Immediate 
equitable  Interest  and  the  ezclnalTe  right  of 
possession  until  forfeited  by  failure  to 
carry  out  the  terms  of  his  entry.  United 
States  ▼.  Turner  (a  a)  64  Fed.  228.  The 
terms  of  his  entry  were  carried  oat  The 
patent  lasned  by  reason  of  his  entry.  The 
state  Legislature  had  the  right  to  direct  to 
whom  that  equitable  right  and  Interest  should 
pass.  If  the  rights  and  Interests  onder  that 
entry  had  been  forfeited,  the  state  law 
would  have  no  elfect  upon  the  title  to  the 
land.  That  equitable  Interest  ripened,  and 
was  confirmed  by  the  patent'  Bat  this  is 
begging  the  question.  What  interest  arose 
In  McCune  by  his  entry,  who  could  upon  his 
death  fulfill  the  conditions  of  settlement  and 
proof;  and  to  whom  and  for  whmn  ttUe  vpiM 
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pass,  depended  upon  the  laws  of  the  United 
SUtes.  Bernler  v.  Bernler,  147  U.  S.  242, 
13  Sup.  Ct  244,  37  L.  Ed.  152.  The  motion 
to  remand  was  rightly  orerrnled."  After 
quoting  the  federal  statutes  relating  to  the 
conditions  of  homestead  entries  and  settle- 
ment (sections  2291,  2292,  Rev.  St  [U.  S. 
Comp.  St  1901,  pp.  1390,  1394]),  the  opinion 
further  says:  "It  requires  an  exercise  of 
Ingenuity  to  establish  uncertainty  In  these 
provisions.  They  say  who  shall  enter  and 
what  he  shall  do  to  complete  title  to  the  right 
thus  acquired.  He  may  reside  upon  and 
cultlv(^te  the  land,  and  by  doing  so  is  entitled 
to  a  patent.  If  he  die,  hla  widow  is  given  the 
right  of  residence  and  cultivation,  and  'shall 
be  entitled  to  a  patent  as  In  other  cases.'  He 
can  make  no  devolution  of  the  land  against 
her.  The  statute  which  gives  him  a  right 
gives  her  a  right  She  is  as  much  a  benefi- 
ciary of  the  statute  as  he.  The  words  of  the 
statute  are  clear,  and  express  who,  in  turn, 
shall  be  its  beneficiaries.  The  contention  of 
appellant  reverses  the  order  of  the  statute 
and  gives  the  children  an  Interest  paramount 
to  that  of  the  widow  through  the  laws  of  the 
state.  The  law  of  the  state  is  not  competent 
to  do  this.  As  was  observed  by  Circuit  Judge 
Gilbert :  'The  law  of  the  state  of  Washing- 
ton governs  the  descent  of  land,  lying  within 
the  state,  but  the  question  here  is  whether 
there  had  been  any  descent  of  lands.'  And 
against  application  of  the  state  law  the  learn- 
ed Judge  cited  Wilcox  v.  McConnell,  13  Pet 
617,  10  L.  Ed.  264,  and  Bernler  t.  Bernler, 
supra.  In  the  formw  it  was  said  that,  when- 
ever the  question  Is  whether  title  to  land 
which  had  been  the  property  of  the  United 
States  has  passed,  that  question  must  be  re- 
solved by  the  laws  of  the  United  States,  but 
that  whenever,  according  to  those  laws,  the 
title  shall  have  passed,  then,  like  all  other 
property  in  the  state.  It  Is  subject  to  state 
legislation.  In  Bernler  y.  Bemier  It  was 
said  that  the  object  of  sections  2291  and  2292 
was  'to  provide  the  method  of  completing  the 
homestead  claim  and  obtaining  a  patent 
therefor,  and  not  to  establish  a  line  of  descent 
or  rules  of  distribution  of  the  deceased  entry- 
man's  estate.'  See  Hall  t.  Russell,  101  C.  S. 
503,  25  L.  Ed.  829.  And  hence  It  was  decided 
that  Mrs.  Donahue  took  the  title,  free  from 
any  interest  or  right  in  the  appellant  under 
the  laws  of  the  state.  AgalUst  the  effect  of 
the  patent  conveying  title  to  Mrs.  Donahue, 
appellant  invokes  the  doctrine  of  relation.  It 
is  admitted  'that  the  title  to  the  real  estate 
In  the  case  ht  bar  passed  and  vested  accord- 
ing to  the  laws  of  the  United  States  by  pat- 
eht'  "But  it  is  contended  that  a  beneficial 
interest  having  been  created  by  the  state 
law-  in  McCune  when  the  title  passied  out  of 
the  United  States  by  the  patent  It  'instantly' 
drofiped  back  in  time  to  the  inception  or  in- 
itiation of  the  equitable  right  of  William 
McCone,  and'tliat  the  laws  of  the  state  In- 
tercepted and  prevented  the  widow  from  hav- 
ing a -complete  title  without -first  complying. 


with  the  probate  laws  of  the  state.'  This, 
however,  is  but  another  way  of  asserting  the 
law  of  the  state  against  the  law  of  the  United 
States,  and  Imposing  a  limitation  upon  the 
title  of  the  widow  which  section  2291  of  the 
Revised  Statutes  does  not  Impose.  It  may 
be  that  appellant's  contention  has  support  in 
some  expressions  of  the  state  decisions.  If, 
however,  they  may  be  construed  as  going  to 
the  extent  contended  for,  we  are  unable  to 
accept  them  as  controlling." 

There  is  no  necessity  for  further  reviewing 
the  arguments  of  our  own  or  of  the  federal 
decisions.  The  above  decision  Is  final  and 
conclusive  that  the  question  as  to  what  title 
passed  to  Carlson  must  be  resolved  by  the 
laws  of  the  United  States.  Without  regard 
to  the  community  laws  of  this  state.  It  fol- 
lows from  the  decision  that  when  one  makes 
a  homestead  entry  and  dies  before  com- 
pleting the  full  residence  period  necessary 
under  the  homestead  law,  and  leaving  a  wid- 
ow who  completes  the  period  of  residence, 
makes  proof,  and  procures  a  patent,  the  land 
becomes  the  absolute  separate  property  of 
such  widow.  In  so  far  as  our  own  previous 
decisions  may  be  In  conflict  with  the  above, 
when  applied  to  a  similar  state  of  facts,  they 
must  now  be  treated  as  overruled.  The 
facts  in  the  case  at  bar  are  very  similar  to 
those  in  McCune  v.  Essig.  In  the  other  case 
the  husband  died  and  the  widow  completed 
the  homestead  title;  while  In  this  one,  the 
wife  died  within  the  third  year  of  residence, 
and  the  husband  commuted  the  homestead 
rights  and  made  final  proof,  paying  cash,  and 
procuring  patent  to  himself.  If  Carlson's 
title  had  been  perfected  as  a  homestead  title, 
we  should  see  no  difference  in  principle  by 
which  to  distinguish  it  from  the  McCune 
Case.  Our  views  upon  this  point  were  ex- 
pressed in  the  case  of  Hall  v.  Hall  (recently 
decided)  83  Pac.  108,  as  follows:  "True  the 
homestead  law  provides  that  the  patent  shall 
issue  to  the  widow  In  such  cases;  but  It 
seems  inconsistent  to  hold  that  the  widow  ac- 
quires the  entire  title  on  the  death  of  the 
entryman,  and  that  the  entryman  only  ac- 
quires an  undivided  one-half  Interest  on  the 
death  of  his  wife,  under  identical  circum- 
stances. The  manifest  object  of  our  com- 
nuraity  property  system  Is  to  place  the  hus- 
band '  and  wife  on  an  equal  footing  as  to 
their  property  rights,  and  perhaps  the  law 
should  be  so  administered  as  to  accord  to 
each  the  same  property  rights  on  the  death 
of  the  other."  The  additional  fact  in  this 
case,  that  Carlson  commuted  the  homestead 
entry  and  paid  cash  for  the  land,  strengthens 
resijondent's  position.  By  the  consent  and 
concurrence  of  the  United  States,  he  relin- 
quished the  homestead  entry  'and  availed 
himself  of  the  benefits  of  the  law  granting 
preemption  rights.  The  title  icenveyed  to 
him  was  based  upon  a  ne*-  consideration' 
passing  from  him  to  the  United  States,  a 
consideration  entirely  dllTerent  from  the  con- 
ditions which  inhered  lu -the  homestead  entry. 
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We  Bee  no  escape  fram  tbe  ooncluaion  that 
Carlson  took  the  title  as  his  sole  and  sepa- 
rate property.  It  follows  that  respondents 
have  no  title  in  the  lands  In  question  and  no 
cause  of  action. 

The  ]udgm«it  la  reversed,  and  the  cause  re- 
manded, with  Instructions  to  enter  Judg- 
ment dismissing  the  action. 

MOUNT,  C.  J.,  and  RUDKIN,  FULLER- 
TON,  CROW,  BOOT,  and  DUNBAR.  JJ., 
concur. 


STARR  T.  iETNA  LIFE  INS.  CO. 
(Supreme  Court  of  Wasbiogton.    Dec.  27,  1905.) 

1.  iNSrSANCB— ACCIDEKT   INSURANCE   —   CON- 
DITION     OF      POLICT— BBEACH— BUBDEN      OF 

Pboof. 

Where,  in  an  action  on  an  accident  tralicy, 
plaintiff  proved  that  insured  died  of  violent 
injuries  which  left  visible  marlcg  on  his  body, 
the  burden  was  on  the  defendant  to  show  that 
tbe  injuries  resulting  in  insured's  death  were 
caused  by  the  violation  of  some  of  the  excepted 
causes  in  the  contract,  creating  a  forfeiture  of 
tbe  insurance, 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  §§  16G2-1664.] 

2.  Same— Policy— Construction. 

Where  an  accident  policy  provided  that  it 
■honld  not  cover  injuries  sustained  while  insur- 
ed was  on  any  railroad  bridge  or  "right  of  way," 
except  at  established  crossings  of  such  roads 
with  public  highways,  the  term  "right  of  way" 
should  be  construed  as  meaning  the  way  or 
track  on  which  trains  travel,  and  not  the  en- 
tire width  of  the  railroad  company's  ground. 
[EJd.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.   Insurance,  H  1164,   1172.] 

3.  Bvidencx^Res  Gest^b. 

Deceased,  with  certain  associates,  went  to 
a  depot  in  the  early  morning  Intending  to  take 
a  certain  train.  Deceased  left  his  associates, 
and  after  tbe  train  was  gone  be  was  found 
with  both  arms  so  mangled  and  crushed  that 
amputation  was  necessary,  and  he  died  within 
36  hoars  after  the  accident.  Within  an  hour 
after  the  accident  he  made  a  statement  that  in 
attempting  to  go  round  the  end  of  the  train 
he  fell,  struck  his  head  against  a  railroad  tie, 
which  rendered  him  unconscious,  and  when 
the  train  pulled  out  he  discovered  that  he 
had  sustained  the  injuries  in  qnestion.  Held, 
that  such  statement  was  not  so  remote  from 
the  time  the  injury  occurred  as  to  render  it 
inadmissible  as  res  gestao. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §§  372-374.] 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Wm.  A.  Hnneke,  Judge. 

Action  by  Amelia  Starr  against  tbe  .^tna 
Life  Insurance  Company.  From  a  judgment 
In  favor  of  defendant,  plaintiff  appeals.  Re- 
versed. 

Jas.  A.  Williams  and  Denton  M.  Crow,  for 
appellant  Post,  Avery  &  HIgglns,  for  re- 
spondent 

DUNBAR,  J.  The  appellant  Is  the  bene- 
ficiary named  In  a  certain  accident  Insurance 
policy  Issued  to  her  husband,  Martin  Luther 
Starr.  This  action  was  brought  by  appellant, 
as  such  beneficiary,  to  recover  the  principal 
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sum  of  $5,000,  by  reason  of  the  loss  of  tbe  life 
of  said  Martin  Luther  Starr  as  tbe  proximate 
result  of  external,  violent,  and  accidental 
means.  Some  of  the  facts  were  stipulated 
between  appellant  and  respondent,  and  ap- 
pear as  follows:  On  December  6,  1903,  tbe 
Insured,  Martin  Luther  Starr,  was  at  Hat- 
ton,  Adams  county,  Wash.  At  about  4  o'clock 
In  tbe  morning  of  said  day  said  Starr,  with 
some  companions,  started  from  the  hotel  for 
the  Northern  Pacific  Railway  Depot  The 
train  for  Spokane  was  then  due,  and  came  in 
shortly  after  said  Starr  and  bis  companions 
arrived  at  tbe  depot  It  was  then  still  dark. 
Starr  left  his  companions  before  tbe  arrival 
of  the  train,  and  when  tbe  train  arrived  be 
could  not  be  found  by  his  companions,  who 
made  some  search  for  him.  Shortly  after  the 
train  pulled  out  for  Spokane  some  men  at  tbe 
depot  heard  Starr  calling  from  a  direction  op- 
posite to  that  In  which  the  train  had  gone,  and 
In  a  few  moments  said  Starr  came  to  the  depot 
from  the  direction  opposite  to  that  the  train 
had  gone — thot  is,  from  down  the  track  to- 
ward Tacoma — with  both  arms  banging  limp 
and  in  a  crushed  condition.  Within  two  days 
after  said  Starr  was  discovered  as  aforesaid 
he  died  from  the  effect  of  such  injuries.  Be- 
fore bis  death  bis  arms  were  amputated  for 
tbe  purpose  of  saving  his  life.  Said  Starr 
had  not  received  said  injuries  before  leaving 
his  companions  at  the  depot.  The  evidence 
shows  that  prompt  notice  was  given  tbe  re- 
spondent of  said  injuries  and  the  subsequent 
death  of  tbe  Insured,  and  that  within  the 
time  limited  by  tbe  policy  proper  proofs  of 
death  were  furnished.  Respondent  denied 
any  liability  under  the  policy  of  Insurance, 
and  thereafter  this  action  was  brought 

The  complaint  set  up  the  death  by  accident, 
tbe  provisions  of  the  policy,  etc.,  and  all  the 
allegations  usual  in  such  a  case.  Tbe  answer 
admitted  the  issuance  of  the  policy  by  tbe  de- 
fendant, but  alleged  that  there  were  other 
conditions  and  requirements  in  tbe  policy, 
not  mentioned  in  tbe  complaint,  wherein  It 
was  provided  that  tbe  failure  to  comply  with 
such  provisions  would  work  a  forfeiture  and 
loss  of  all  rights  under  tbe  policy;  affirma- 
tively alleged  that  the  policy  of  Insurance, 
described  in  the  complaint  and  sued  upon, 
contained  the  following  provision:  "This  in- 
surance does  not  cover  disappearance  nor 
suicide,  sane  or  insane,  nor  the  result,  fatal 
or  otherwise,  of  injuries  of  which  there  Is 
no  visible  mark  iipon  tbe  body  (except  as 
hereinbefore  provided) ;  nor  in  event  of  ac- 
cident or  death,  loss  of  limb  or  sight,  or 
disability  resulting,  wholly  or  partly,  directly, 
or  Indirectlj-,  from  bodily  or  niental  Infirmity, 
or  disease  In  any  form,  nor  from  sleepwalk- 
ing, medical  or  surgical  treatment,  war,  or 
violating  the  law;  nor  for  lujurios  Inten- 
tionally intllcted  upon  the  insured  by  himself ; 
nor  docs  It  cover  (except  qs  Incident  to  the 
occupation  of  ralhvoj'  employes)  entering  or 
trying  to  enter  or  leave  a  moving  conveyance, 
using  steam  or  electricity  as  a  motlyej)a»|e^ 
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(except  cable  and  electric  street  cars)  being 
in  any  place  In  or  on  any  such  conveyance 
which  has  not  been  provided  for  the  occupa- 
tion of  passengers  during  transit,  or  being 
on  any  railroad  bridge  or  right  of  way,  ex- 
cept at  established  crossings  of  such  roads 
with  public  highways."  The  answer  further 
averred  that  the  insured  was,  at  the  time  of 
said  injury,  trying  to  board  a  moving  rail- 
road train  at  a  place  other  than  a  station, 
or  trying  to  commit  suicide,  and  at  said  time 
was  on,  and  said  injury  occurred  on,  the 
right  of  way  of  the  Northern  Paciflc  Rail- 
way Company's  railroad,  and  at  a  place  that 
was  not  then  an  established,  or  any,  crossing 
of  such  railroad  with  a  public  highway ;  that 
said  railroad  right  of  way  at  the  place  where 
said  Injury  occurred  was  at  the  time  400  feet 
wide,  and  that  the  said  railway  company's 
railway  tracks  ran  approximately  In  the  cen- 
ter of  said  right  of  way.  The  reply  admitted 
the  exceptions  specified  in  the  answer  in  the 
affirmative  defense,  but  denied  the  other  al- 
legations. At  the  conclusion  of  the  plain- 
tiff's testimony,  upon  motion  of  defendant, 
the  case  was  taken  from  the  jury  on  the 
ground  that  there  was  not  sufficient  testi- 
mony to  sustain  a  verdict,  and  an  order  of 
dismissal  was  made.  From  the  judgment  fol- 
lowing this  order,  this  appeal  is  prosecuted. 
It  is  alleged  that  the  court  erred  in  sus- 
taining respondent's  challenge  to  the  suf- 
ficiency of  the  evidence,  and  in  refusing  to  per- 
mit certain  testimony  which  we  will  hereafter 
refer  to.  It  appears  from  the  record  and  the 
statements  made  by  the  court  that  the  court 
was  of  the  opinion  that  the  burden  of  proof 
was  upon  the  appellant  to  show  that  the 
death  of  the  Insured  did  not  occur  by  reason 
of  some  of  the  exceptions  incorporated  In  the 
policy.  From  an  examination  of  all  available 
authority  on  that  subject  we  are  forced  to 
the  conclusion  that  the  court  erred  in  this 
particular.  It  Is  the  established  and  uni- 
versal law  that  insurance  policies  are  to  be 
construed  In  favor  of  the  Insured,  and  most 
strongly  against  insurance  companies.  This 
Is  a  reasonable  rule,  considering  the  fact  that 
these  policies  are  prepared  by  men  who  are 
learned  in  the  law  and  trained  in  preparing 
contracts  of  this  kind,  and  who  have  studied 
the  legal  effects  of  all  the  multifarious  pro- 
visions in  the  ordinary  Insurance  policies, 
whether  accident  or  life;  while  the  insured 
are  frequently  men  and  women  of  limited 
understanding,  of  simple  methods  of  thought, 
and  who,  as  a  rule,  would  not  be  capable  of 
technically  construing  doubtful  provisions  in 
a  contract  Speaking  of  this  proposition,  it 
was  said  by  the  Supreme  Court  of  Alabama, 
in  Equitable  Ace.  Ins.  Co.  v.  Osbom,  9  South. 
868,  IS  I*  E.  A.  267,  269:  "Exceptions  of 
this  kind  are  construed  most  strongly  against 
the  insurer,  and  liberally  in  favor  of  the  in- 
sured. This  is  now  the  settled  rule  for  con- 
struing all  kinds  of  insurance  policies,  ren- 
dered necessary,  especially  in  modem  times, 
to  circumvent  the  ingenuity  of  the  Insurance 


companies  in  so  framing  contracts  of  this 
kind  as  to  make  the  exceptions  unfairly  de- 
vour the  whole  policy."  In  conformity  with 
this  rule,  an  examination  of  the  subject 
shows  that  almost  universal  authority  im- 
poses upon  the  Insurance  company  the  burden 
of  establishing  the  fact,  in  an  action  on  an 
accident  Insurance  policy,  that  the  accident 
happened  by  reason  of  something  that  was 
excepted  from  the  provisions  of  the  policy, 
and  that  the  burden  is  not  imposed  upon  the 
insured  to  affirmatively  show  that  the  ac- 
cident did  not  occur  by  reason  of  any  or  all 
of  the  exceptions  Incorporated  in  the  policy. 
The  rule  is  thus  announced  in  1  Cyc.  289: 
"As  to  Accidental  Character  of  Injury.  On 
an  issue  as  to  whether  the  injury  to  or  death 
of  the  insured  was  caused  by  accidental 
means,  or  by  some  cause  excepted  by  the 
policy,  the  legal  presumption  Is  against  the 
insanity  of  insured,  intentional  injuries  by 
third  persons,  lack  of  due  care  and  diligence, 
self-inflicted  Injuries,  and  suicide.  These 
presumptions  may  be  overcome,  however,  by 
facts  and  circumstances  establishing  the 
contrary."  Further,  under  the  head  of  "Bur- 
den of  Proof:"  "The  burden  of  proof  Is  on 
plaintiff  to  show  that  the  Injury  or  death  was 
due  to  accidental  or  other  means  specified 
In  the  policy,  •••(b)  The  burden  rests 
on  the  defendant  to  show  that  the  policy  has 
been  avoided  by  reason  of  a  breach  of  some 
condition  precedent,  or  that  the  injury  or 
death  was  caused  by  some  act  which  Is  made 
an  exception  to  the  risk  in  the  policy,  or  that 
the  action  was  not  brought  within  the  time 
required  by  the  policy." 

Meadows  v.  Paciflc  Mut  Life  Ins.  Co.  (Mo. 
Sup.)  31  S.  W.  578,  is  a  case  almost  identical 
in  circumstances  and  in  principle  with  the  one 
at  bar.  There  it  was  shown  that  the  de- 
ceased left  the  depot  for  the  purpose  of  board- 
ing a  freight  train  standing  at  the  station, 
and  was  soon  after  found  mangled  on  the 
railroad  track ;  and  it  was  held  that  under 
such  proof,  in  the  absence  of  other  evidence, 
the  death  was  accidental.  From  a  long  and 
carefully  considered  opinion,  in  which  many 
cases  are  reviewed,  we  quote  the  following 
excerpt:  "The  plaintiff  showed,  beyond  con- 
troversy, that  Meadows  died  by  violent  in- 
juries, which  were  plainly  visible  upon  his 
body,  and  that  the  nature  of  these  injuries 
left  no  doubt  that  they  were  the  sole  cause  of 
his  death;  and  proper  proofs  were  made. 
Here  he  rested.  He  bad  made  a  prima  facie 
case,  unless  we  are  required  to  presume  that, 
because  he  was  killed  by  being  run  over  by 
cars  on  a  railroad  track,  he  was  voluntarily 
exposing  himself  to  unnecessary  dangers,  and 
was  violating  his  agreement  in  regard  to  be- 
ing upon  a  roadbed  of  a  railroad,  within  the 
meaning  of  the  policy.  Such  a  presumption 
would  destroy  the  presumption  indulged  by 
the  law  that  Meadows  was  at  the  time  exer- 
cising proper  care  for  his  safety.  In  tlie  ab- 
sence of  all  evidence  to  the  contrary,  the  law 
presumes  that  he  was  exercising  due  care  for 

his  protection" — quoting  from  , 
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lard,  67  Pa.  374,  where  the  court  said:  "The 
natural  instinct  which  leads  men  in  their 
sober  senses  to  avoid  injury  and  preserve 
life  is  an  element  of  evidence.  In  all  ques- 
tions touching  the  conduct  of  men,  motives, 
feelings,  and  natural  iustincts  are  allowed  to 
have  their  weight."  The  court  then  quoted 
from  Parsons  v.  Railway  Co.,  94  Mo.  28C,  6 
S.  W.  464,  where  it  was  said:  "There  is  no 
contributory  negligence  in  the.  case,  so  far  as 
the  evidence  goes.  It  can  only  be  found  by 
Indulging  in  unwarranted  presumptions.  The 
only  presumption  the  law  Indulges  in  respect 
thereto  is  that  the  deceased  was  in  the  exer- 
cise of  ordinary  care  and  diligence  at  all 
times,  in  the  discbarge  of  his  duties,  until  the 
contrary  appears" — citing  Bueschlng  v.  Gas- 
light Co.,  73  Mo.  219,  30  Am.  Rep.  503,  Hucks- 
hold  V.  Railway  Co.,  90  Mo.  548,  2  S.  W.  794, 
and  Crumpley  v.  Railroad  Co.,  Ill  Mo.  152, 
19  S.  W.  820,  to  the  effect  that  it  was  not  in- 
cumbent upon  plaintiff  in  the  first  place  to 
prove  that  the  deceased  was  in  the  exercise 
of  ordinary  care  and  prudence,  and  Mallory 
T.  Insurance  Co.,  47  N.  T.  52,  and  Lancaster 
V.  Insurance  Co.,  62  Mo.  121,  to  the  effect  that. 
In  the  absence  of  all  evidence  as  to  how  the 
Insured  came  to  be  thrown  under  the  train 
which  killed  him,  the  presumption  was  that 
It  was  the  result  of  accident 

Another  carefully  prepared  opinion  Is  that 
of  Judge  Day,  of  the  United  States  Circuit 
Court  in  the  case  of  Standard  Life  &  Accident 
Ins.  Co.  v.  Thornton,  100  Fed.  582,  40  C.  O. 
A.  564,  49  L.  R.  A.  116,  where,  after  an  analy- 
sis and  review  of  the  authorities.  It  was  said: 
*^hls  presumption  must  stand  in  the  case  and 
be  decisive  of  it,  until  overcome  by  testimony 
which  wlil  outweigh  the  presumption.  It  casts 
upon  the  defendant  who  claims  that  the  death 
was  Intentional,  the  burden  of  establishing  it 
by  a  preponderance  of  the  evidence.  Where,  in 
an  action  on  a  contract  of  insurance.  It  is 
claimed  that  death  resulted  from  one  of  the  ex- 
cepted causes  enumerated  on  the  back  of  the 
policy,  it  was  held  In  Railway  Officials'  & 
Employes'  Ace.  Ass'n  v.  Drummons  (Neb.) 
76  N.  W.  562,  that  the  plaintiff  was  only  re- 
quired to  bring  her  case  within  the  terms  of 
the  policy  appearing  on  Its  face;  that  she 
was  not  required  to  negative  the  conditions  or 
exceptions  indorsed  thereon;  that  in  declar- 
ing on  a  contract  which  contains  exceptions, 
conditions,  or  provisos  it  is  not  necessary  for 
the  pleader  to  do  more  than  to  allege  the  gen- 
eral clause  under  which  his  cause  of  action 
has  arisen ;  that  he  is  not  obliged  to  set  out 
and  negative  a  distinct  clause  which  operates 
as  an  exception  to  the  general  clause,  but 
which  was  not  incorporated  In  it;  that  such 
condition  afforded  the  basis  for  an  affirmative 
defense,  which  would  defeat  a  recovery  if 
sustained  by  adequate  proof;  and  that  the 
burden  of  proving  that  death  resulted  from 
any  of  the  causes  enumerated  on  the  back  of 
the  policy  was  on  the  defendant" — citing  An- 
thony V.  Association,  162  Mass.  354,  38  N. 
E.  973,  26  L.  R.  A.  406,  44  Am.  St.  Rep.  367; 
Insurance  Co.  v.  Brown,  57  Miss.  308,  34  Am. 


Rep.  446;  Association  t.  Sargent,  142  U.  S. 
692,  12  Sup.  Ct  332,  35  L.  Ed.  1100.  But  it 
is  needless  to  quote  authority,  for  the  over- 
whelming weight  of  Judicial  opinion  sustains 
this  rule.  In  fact  this  is  not  denied  by  the 
learned  counsel  for  respondent,  but  he  asserts 
that  good  law  is  not  made  of  numbers  of  au- 
thorities, and  that  logic  alone  Is  weight 
Outside  of  the  presumption  which  ordinarily 
attaches,  that  the  numerical  weight  of  au- 
thority correctly  expresses  the  law,  an  ex- 
amination of  the  authorities  on  this  proposi- 
tion, together  with  the  reasoning  advanced  to 
sustain  the  decisions,  convinces  us  that  the 
appellant's  contention  must  be  sustained,  not 
only  by  the  numerical  strength  of  decision, 
but  by  the  weight  of  logic. 

If  it  be  true,  then,  that  the  burden  was  up- 
on the  respondent  to  show  that  the  death  of 
the  insured  was  caused  by  an  infraction  of 
some  of  the  provisions  which  were  exceptions 
to  the  provisions  of  the  policy,  the  cases  re- 
lied upon  by  the  lower  court  and  decided  by 
this  court  vis.,  Armstrong  v.  Gosmopolis,  32 
Wash.  110,  72  Pac.  1038,  and  Reidhead  v.  Skag- 
it County,  33  Wash.  174,  73  Pac  1118,  would 
sustain  the  appellant's  contention  instead  of 
the  decision  of  the  court  Those  were  per- 
sonal damage  cases,  where  a  recovery  could 
be  based  only  upon  the  negligence  of  the  de- 
fendant ;  and  the  announcement  by  this  court 
that  jurors  should  not  be  allowed  to  guess 
at  how  an  accident  occurred,  but  that  there 
must  be  some  proof  on  that  subject  before  a 
recovery  could  be  had,  would  apply  here  to 
the  proof  which  must  be  demanded  of  the 
respondent.  A  prima  fade  case  having  been 
made  out  by  the  appellant,  the  negligence  of 
the  insured  in  violating  any  of  the  excepted 
causes  in  the  contract  must  be  proven  by  the 
respondent. 

On  the  proposition,  which  might  arise  on  a 
retrial  of  the  cause  in  relation  to  the  mean- 
ing, within  the  contemplation  of  the  parties 
to  the  contract,  of  the  phrase  "right  of  way," 
there  seem  to  be  no  direct  adjudications.  It 
Is  not  contended  by  the  respondent  that  the 
expression  "right  of  way,"  as  used  in  the 
policy,  contemplates  the  full  400  feet  right  of 
way  that  this  company  has  where  the  acci- 
dent happened,  but  that  it  means  something 
more  than  the  mere  roadbed.  Contracts  of 
this  kind,  like  other  contracts,  must  be  con- 
strued with  reference  to  what  was  the  proba- 
ble intention  of  the  parties.  What  interest 
was  to  be  protected;  what  danger  guarded 
against?  Construing  this  contract  in  the 
light  of  these  queries,  and  not  being  bound  by 
its  pure  literalism,  we  must  conclude  that  the 
object  of  the  precautionary  provision  was 
to  prevent  recovery  for  accidents  by  cars. 
Such  accidents  must  of  necessity  happen  on 
the  roadbed.  It  is  plain  that  the  occupancy 
of  the  right  of  way  outside  of  the  roadbed 
would  not  increase  the  hazard,  and  we  are 
Inclined  to  construe  the  expression  "right  of 
way"  as  meaning  the  way  that  the  train  has 
a  right  to  travel,  and  can  travel,  viz.,  on  the 
track,  which  designates  the  only  ground  over 
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which  the  train  can  travel,  and  the  only  place 
at  which  It  can  do  any  injury  to  any  one 
trespassing  on  its  right  of  way. 

After  the  court  had  indicated  its  view  as 
to  where  the  burden  of  proof  rested  In  this 
case  the  appellant  asked  to  have  the  case 
opened  for  the  purpose  of  introducing  testi- 
mony In  relation  to  the  circumstances  under 
which  the  accident  happened.  Leave  was 
granted,  and  witness  Munger  was  called  to 
ttwitlfy  in  that  particular.  Mr.  Munger  testi- 
fied that  he  was  called  immediately  after 
Starr  was  discovered,  that  he  was  at  his 
home  about  three  bloclcs  from  the  depot,  that 
he  at  once  dressed  and  went  to  the  depot,  and 
found  Starr  lying  on  the  floor  with  his  arms 
crushed,  and  within  10  or  15  minutes  there- 
after the  statement  was  made  to  Mr.  Munger 
and  Dr.  Marlon  which  the  appellant  offered 
in  evidence.  The  witness  stated  that  he 
thought  it  was  about  an  hour  after  the  ac- 
cident when  this  statement  was  made  by 
Starr.  His  only  way  of  estimating  the  time, 
however,  was  by  ti»e  fact  that  he  had  been 
sent  for  and  had  had  time  to  dress,  and  that 
it  was  a  few  minutes  after  lie  arrived  at  the 
depot  when  Starr  made  tlie  statement.  This 
testimony  was  objected  to  by  counsel  for 
resix>ndent,  and  the  objection  sustained  on 
the  ground  that  the  testimony  was  not  a 
part  of  the  res  gestte;  too  long  a  time  having 
elapsed  after .  the  accident  before  the  state- 
ment was  made  by  Starr  to  the  witness.  The 
offer  was  as  follows:  "Mr.  Williams:  I  of- 
fer to  show  by  this  witness  that  the  deceased 
and  insured,  Martin  Luther  Starr,  Just  after 
the  accident,  at  the  time  that  the  witness 
tallced  to  him,  as  has  already  been  stated, 
stated  to  the  witness  that  he  bad  reached 
the  depot  before  the  train  arrived,  and  that 
he  left  the  depot  for  the  purpose  of  attending 
to  a  call  of  nature,  and  crossed  the  track, 
went  over  back  of  the  warehouse,  and  will 
show  by  evidence,  If  I  can,  that  the  ware- 
house was  in  the  direction  of  Tacoma  from 
this  road,  this  highway  crossing,  and  that, 
while  he  was  there,  the  train  came  in  sooner 
than  he  expected,  and  stopped,  and  that  he 
found  the  train  a  vestibuled  train,  and  he 
could  not  board  the  train  from  the  side  on 
which  he  was  then,  and  that  the  only  way 
that  he  could  get  aboard  the  train  was  to  go 
around  the  rear  of  the  train,  and  that  he 
started  to  run  around  the  rear  of  the  train, 
the  he  stumbled  and  fell,  and  struck  his 
head  against  a  railroad  tie  or  some  other  ob- 
Btrnction,  and  was  rendered  unconscious,  and 
in  that  condition  he  remained  until  after  the 
train  pulled  out.  and  that,  when  the  train 
pulled  out.  he  discovered  then  that  be  had 
sustained  these  injuries  which  he  had  at  the 
time  he  was  found  by  these  persons,  and 
intend  to  show  by  other  evidence  than  this 
witness  to  make  the  connection,  after  I  have 
Introduced  this  evidence,  that  at  the  time  of 
the  injury  he  was  on  this  highway  that  was 
crossing  the  track."    It  may  be  that,  under 


the  rule  which  we  have  announced  In  re- 
lation to  the  burden  of  proof,  appellant,  upon 
a  retrial  of  this  case,  may  not  find  It  neces- 
sary to  again  offer  this  testimony;  or  it  may 
be  that  testimony  may  be  offered  by  the 
respondent  in  relation  to  the  manner  In  which 
this  accident  occurred  which  will  necessitate 
the  offer  of  this  proof.  So  that,  in  view  of  a 
contingency  of  that  kind,  we  think  it  best  to 
pass  upon  the  admissibility  of  the  testimony 
offered.  The  ordinary  rule  is  that  a  state- 
ment of  this  kind  must  have  been  made  so 
recently  that  it  would  leave  no  room  for  col- 
lusion or  premeditated  self-serving.  But  no 
time  can  be  arbitrarily  fixed;  It  depending  so 
largely  upon  the  circumstances  of  each  indi- 
vidual case.  In  Dixon  v.  Northern  Pacific 
Railway  Co.,  37  Wash.  310,  79  Pac.  793, 
G8  L.  R.  A.  895.  we  held  that  15  minutes  was 
not  so  long  a  time  as  would  exclude  the  testi- 
mony, and  in  Roberts  v.  Port  Blakely  Mill  Co., 
30  Wash.  25,  70  Pac.  Ill,  that  testimony  given 
within  three  hours  after  a  railroad  accideni; 
had  occurred  could  be  admitted  as  res  gestae. 
In  this  case,  considering  the  facts  that  the 
man's  associates  had  left  him,  that  he  was  so 
mangled  and  crushed  that  an  amputation  of 
bis  arms  was  necessary,  and  that  he  died 
within  30  hours  of  the  accident,  it  would  be 
a  violent  presumption  to  indulge  that  the 
statement  was  made  for  a  self-serving  pur- 
pose; and  we  think  that  the  refusal  of  testi- 
mony under  such  circumstances  would  tend 
to  work  an  injustice  by  excluding  testimony 
which  would  have  a  tendency  to  throw  light 
on  a  transaction  which  would  otherwise  be 
obscure  for  want  of  evidence. 

Under  all  the  circumstances  of  the  case, 
we  think  the  judgment  must  be  reversed,  and 
a  new  trial  granted ;  and  It  is  so  ordered. 

MOUNT,  C.  J.,  and  HADLEY,  FULLER- 
TOX,  RUDKIN,  and  ROOT,  JJ.,  concur. 

CItOW,  J.,  having  been  of  counsel,  took  no 
part 


STARR   V.   MUTUAL   LIFE    INS.   CO.    OF 

NEW  YORK. 
(Supreme  Court  of  Washington.    Dec  28,  1905.) 

1.  Insurance  —  Application— Binding    R«« 
CEIPT— Contract. 

An  application  for  a  life  policy  was  made 
on  a  printed  form  with  none  of  the  blankH 
filled,  and  provided  that  it  was  the  basis  and 
part  of  a  proposed  contract  for  InRurance  which 
should  not  take  effect  until  the  first  premium 
had  been  paid  during  the  continuance  of  the 
insured  in  good  health  and  until  the  policy 
should  have  been  issued.  As  a  part  of  the 
same  transaction  and  at  the  same  time  a  bind- 
ing receipt  was  executed,  wholly  in  writing, 
reciting  that  the  applicant  had  paid  to  the 
soliciting  agent  a  certain  sum,  and  that  such 
agent  had  furnished  the  applicant  with  a  bind- 
ing receipt  therefor,  mnkinK  the  insurance  in 
jforce  from  that  date,  provided  that  the  appli- 
cation should  be  approved  and  the  policy  be 
duly  signed  by  the  secretary  at  the  bead  office 
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of  the  company  and  isiued,  and  that  such  policy, 
if  issaed,  should  take  effect  as  of  the  date  of 
sach  receipt.  Held,  that  the  receipt  controlled 
the  application,  which  being  accepted,  a  binding 
policy  of  insurance  was  created,  though  the 
policy  was  not  actually  issued  at  the  home 
office  of  the  company  until  after  assured  had 
died,  and  for  that  reason  was  never  delivered. 
[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  {  210.J 

2.  S.\ME— .Agent's  Autiiobitt. 

Where  a  soliciting  agent  for  an  insurance 
company  executed  a  binding  receipt  to  an  ap- 
plicant for  insurance,  making  the  insurance 
in  force  from  the  date  of  the  receipt,  provid- 
ing the  application  was  accepted,  and  the 
policy  issaed,  the  insurer  was  not  entitled  to 
deny  the  authority  of  such  soliciting  agent 
to  make  such  a  contract,  in  the  absence  of 
notice  of  a  limitation  of  the  agent's  authority 
to  the  applicant. 

Appeal  from  Superior  Court,  Spokane 
County;  William  E.  Richardson,  Judge. 

Action  by  Amelia  Starr  against  the  Mutu- 
al Life  Insurance  Company  of  New  York. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

Hartson  &  Holloway,  Bedford  Brown,  and 
J.  D.  Campbell,  for  appellant.  Hughes,  Mc- 
Micken,  Dovell  &  Hamsey,  for  respondoat 

RUDKIN,  J.  On  November  SO,  1903,  at 
Spokane,  Wasb.,  Martin  liUther  Starr  made 
application  to  the  defendant  Insurance  com- 
pany, through  one  of  its  soliciting  agents, 
for  insurance  on  his  life  in  the  sum  of  $2,000. 
The  application,  which  was  on  a  printed 
form  fumlsbed  by  tbe  company,  contained 
the  following  provisions:  "This  application 
Is  the  basis  and  part  of  a  pn^aosed  contract 
for  insurance  which  shall  not  take  effect  un- 
til tbe  first  premium  shall  hare  been  paid 
during  my  continuance  in  good  health,  and 
tbe  policy  shall  have  been  signed  by  the  sec- 
retary of  the  company  and  Issued."  Also : 
"I  have  paid  $ to  the  subscribing  solic- 
iting agent,  who  has  furnished  me  with  a 
binding  receipt  therefor,  signed  by  the  sec- 
retary of  the  company,  making  the  Insurance 
In  force  from  this  date,  provided  this  applica- 
tion shall  be  approved  and  the  policy  duly 
signed  by  the  secretary  at  the  head  office 
•of  the  company  and  issued."  On  the  same 
day  Starr  was  examined  by  a  physician  des- 
ignated by  the  Insurance  company,  and  there- 
upon tbe  soliciting  agent  Issued  to  him  tbe 
following  receipt :  "Nov.  30, 1903.  Received 
of  Martin  Luther  Starr,  five  and  no-100  dol- 
lars to  apply  on  life  policy  for  $2,000.00  In 
Mutual  Life  Ins.  Co.  of  New  York.  Also 
bis  note  to  be  paid  to  said  Company  Jan. 
30tb.  1903,  for  $76.22,  bal.  on  first  half  of 
semiannual  premium.  Policy  to  take  effect 
from  date.  J.  W.  Pantall,  for  Mutual  Life 
Ins.  Co.  of  N.  Y."  The  application  was  for- 
warded to  the  head  office  of  the  company  In 
New  York,  through  its  Seattle  office,  and  on 
the  afternoon  of  December  8,  1903,  the  ap- 
plication was  approved  and  a  policy  issued. 


The  policy  was  returned  to  the  Seattle  office 
for  delivery  to  the  Insured.  Starr  died  on 
the  morning  of  December  8th,  before  the  ap- 
proval of  the  application,  and  the  issuance  of 
the  policy  of  Insurance  from  Injuries  received 
two  days  before,  and  the  agent  of  the  defend- 
ant company  refused  to  deliver  the  policy 
for  that  reason.  This  action  was  prosecuted 
by  Starr's  widow  to  recover  the  amount  of 
the  insurance.  The  court  below  held  on  the 
foregoing  facts  that  there  was  no  contract 
of  insurance,  and  granted  a  nonsuit.  From 
tbe  Judgment  of  nonsuit,  this  api>eal  is  pros- 
ecuted. 

The  appellant  contends  that  the  above  re- 
ceipt constituted  a  preliminary  contract  of 
Insurance,  which  remained  In  force  until  the 
application  was  either  approved  or  rejected 
at  the  home  office  of  the  company.  The  re- 
spondent, on  the  other  hand,  contends  that 
the  receipt  and  the  application  must  be  con- 
strued together,  that  the  approval  of  the  com- 
pany was  a  prerequisite  to  the  consummation 
of  the  contract  of  Insurance,  and  that  the 
approval  of  the  application  and  the  Issuance 
of  the  policy  after  the  death  of  the  insured, 
and  without  knowledge  thereof,  was  of  no 
effect.  With  this  latter  contention  we  fully 
agree.  By  the  death  of  Starr  the  subject- 
matter  of  the  contract  of  Insurance  ceased 
to  exist,  and  at  that  moment  there  was  a 
contract  of  Insurance  or  there  was  none. 
The  approval  or  rejection  of  the  application 
after  that  time  would  be  Ineffectual  for  any 
purpose.  The  object  of  the  second  provision 
of  the  application,  above  quoted,  is  not  en- 
tirely clear,  especially  from  tbe  standpoint 
of  the  Insured.  If  there  was  to  be  no  con- 
tract of  Insurance  in  any  event  until  the 
application  was  approved  at  the  home  office 
and  a  policy  Issued  thereon,  it  would  soem 
entirely  Immaterial  to  the  insured  whether 
the  contract  related  back  to  the  date  of  the 
application  or  not.  If  he  lived  until  the  ap- 
plication was  approved  and  a  policy  Issued, 
it  would  seem  a  matter  of  indifference  to 
him  whether  he  had  been  Insured  during  the 
interim  betAveen  the  date  of  tlie  application 
and  the  date  of  tiie  issuance  of  the  policy. 
On  the  other  hand,  if  he  died  before  the  ap- 
plication was  approved  and  the  policy  is- 
sued, his  beneficiaries  would  derive  no  bene- 
fit from  the  Insurance.  The  chief  ol)Ject  of  the 
provision  would,  therefore,  seem  to  be  to 
enable  the  Insurance  company  to  collect 
premiums  for  a  period  during  which  there 
was  in  fact  no  insurance,  and  consequently 
no  risk.  However  this  may  be,  if  the  receipt 
issued  to  the  Insured  contained  the  same  pro- 
vision as  the  application,  viz.,  that  the  in- 
surance would  take  effect  from  that  date, 
provided  the  application  was  approved  at 
the  home  office  and  a  policy  issued,  we  would 
feel  constrained  to  give  full  effect  to  the  con- 
tract of  the  parties,  and  hold  that  there  was 
no  contract  of  insurance,  unless  the  appilca- 
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tlon  was  approved  and  a  policy  Issued  during 
the  lifetime  ot  the  insured.  Such  was  the 
case  of  Stelnle  t.  New  York  Life  Ins.  Co., 
81  Fed.  489,  26  C.  C.  A.  491,  cited  by  the  re- 
spondent. Pace  T.  Provident  Sav.  Life  Ins. 
Society,  113  Fed.  13,  51  C.  C.  A.  32,  Is  so 
briefly  reported  that  the  facts  do  not  appear. 
While  the  application  and  the  receipt  form 
a  part  of  the  same  transaction  and  must  be 
construed  together,  yet  where  there  is  a  con- 
flict between  the  two,  the  court  must  of  ne- 
cessity determine  which  will  control.  The 
application  In  this  case  is  on  a  printed  form, 
with  blanks  not  even  filled,  while  the  receipt 
given  is  wholly  In  writing.  If  there  Is  a  con- 
flict between  the  two,  under  such  circum- 
stances the  latter  will  control.  Cole  v.  Union 
Cent  Life  Ins.  Co.,  22  Wash.  26,  60  Pac.  68, 
47  L.  R.  A.  201.  Adopting  and  applying 
this  rule  of  construction,  which  is  approved 
by  the  authorities,  we  have  no  doubt  that  it 
was  the  Intention  of  the  parties  to  effect  a 
present  contract  of  insurance,  binding  from 
the  date  of  the  receipt,  which  would  be  super- 
seded by  the  policy  when  issued,  or  termi- 
nated by  a  rejection  of  the  application  and 
notice  to  the  insured.  We  think  that  no  oth- 
er construction  will  give  effect  to  the  mani- 
fest Intention  of  the  parties. 

There  was  evidence  tending  to  show  that 
the  soliciting  agent  had  no  authority  to  enter 
into  a  contract  such  as  is  contended  for  by 
the  appellant,  but  this  fact  does  not  seem 
to  be  relied  on  by  the  respondent  "The 
powers  of  the  agent  are,  prima  facie,  coex- 
tensive with  the  business  Intrusted  to  his 
care,  and  will  not  be  narrowed  by  limitations 
not  communicated  to  the  person  with  whom 
he  deals."  Insurance  Company  v.  Wilkinson, 
13  Wall.  233,  20  L.  Ed.  617;  and  the  general 
rules  of  agency  do  not  apply  in  such  cases. 
Hart  V.  Niagara  Fire  Ins.  Co.,  9  Wash.  620, 
38  Pac.  273,  27  L.  B.  A.  86.  See,  also.  Bacon's 
Benefit  Societies  &  Life  Ins.  (3d  Ed.)  i  153. 
If  Insurance  companies  deem  It  necessary 
for  their  protection  to  limit  the  operation  of 
their  contracts  of  Insurance  from  the  date 
of  Issuance  of  the  policy,  or  from  any  other 
date,  it  Is  very  easy  for  them  to  say  so  and 
to  bring  knowledge  of  that  fact  home  to 
those  with  whom  they  are  dealing.  In  this 
case,  we  hold  that  the  receipt  given  constitut- 
ed a  present  contract  of  Insurance,  subject 
to  be  continued  or  terminated  by  the  approv- 
al or  rejection  of  the  application,  and  that 
the  Insured  was  not  affected  by  any  want  of 
authority  in  the  soliciting  agent  to  enter 
Into  such  a  contract  unless  notice  of  such 
want  of  authority  was  brought  home  to  him. 

The  Judgment  is  reversed,  with  directions 
to  vacate  the  judgment  of  nonsuit,  and  for 
further  proceedings  not  Inconsistent  with 
this  opinion. 

MOUNT,  C.  J.,  and  FULLERTON,  HAD- 
LEY,  BOOT,  and  DUNBAB,  JJ.,  concur. 


LYNCH  V.  CADE  ct  al. 
(Supreme  Court  of  WashingtoD.    Dec.  28, 1905.) 

MOBTGAOBS  —  VALIDITT  —  NECESSITT    OF    AC- 
KNOWLEDGMENT. 

A  mortgage  given  to  secure  payment  of  the 
purchase  price  of  land  is  good  as  between  the 
parties    without   acknowledgment. 

[Ed.  Note. — For  cases  in  point  see  voL  35, 
Cent  Dig.  Mortgages,  {  155.1 

Appeal  from  Superior  Court,  King  County; 
Mitchell  Gilliam,  Judge. 

Action  by  Thomas  Lynch  against  Enos  B. 
Cade  and  others.  From  the  judgment  ren- 
dered, plaintiff  and  defendants  Cade  appeal. 
Affirmed. 

H.  E.  Foster,  for  appellant  Lynch.  S. 
H.  Steele,  for  appellants  Cade.  Thomas  B. 
MacMahon  and  George  McKay,  for  respond- 
ent 

MOUNT,  C.  J.  Plaintiff  brought  this  ac- 
tion to  remove  a  cloud  from  the  title  of  cer^ 
tain  real  estate.  He  alleged  In  the  com- 
plaint In  substance,  that  he  was  the  owner 
of  the  property;  that  prior  to  the  time  he 
purchased  the  same,  E.  B.  Cade  and  wife, 
his  grantors,  signed  a  blank  mortgage,  and 
delivered  the  same  to  defendant  Sarah  J. 
Miliar,  who,  without  the  knowledge  or  con- 
sent of  said  Cade  and  wife,  filled  In  the 
blanks  in  said  mortgage,  including  a  debt 
for  $1,575,  and  wrote  a  description  of  said 
property  therein,  and  without  the  knowledge 
and  consent  of  said  Cade  and  wife  had  a  no- 
tary public  attach  an  acknowledgment  there- 
to, regular  in  form  and  In  all  respects  untrue 
and  false,  and  filed  the  said  mortgage  for 
record;  that  the  said  mortgage  was  void,  and 
of  no  force  or  effect,  and  cast  a  cloud  upon 
the  title  of  appellant's  property.  For  answer 
the  respondent  Sarah  J.  Millar  denied  all  the 
allegations  of  the  complaint,  and  alleged  af- 
firmatively that,  on  August  24,  1904,  she  was 
the  owner  of  real  property  described  In  the 
mortgage,  and  that  on  the  said  day  she 
sold  said  property  to  Cade  and  wife  for  the 
sum  of  $2,200;  that  $1,575  of  the  purchase 
price  of  said  real  estate  was  paid  in  stock 
of  a  corporation  at  the  agreed  price  of  10 
cents  per  share;  that  at  said  time,  Cade  and 
wife  entered  into  an  agreement  In  writing 
guarantying  the  price  of  said  stock  at  10 
cents  per  share  for  one  year,  and  agreeing 
that  at  the  end  of  the  year,  they  would  pur- 
chase all  of  said  stock,  which  respondent 
Millar  had  not  then  sold,  at  10  cents  per 
share;  that,  to  secure  the  said  contract.  Cade 
and  wife  executed  a  mortgage  upon  the  prop- 
erty for  §1,575;  that  said  respondent  at  the 
end  of  the  year  had  been  unable  to  sell  1,000 
shares  of  the  said  stock,  and  that  the  same 
was  worthless;  that  she  had  tendered  said 
stock  to  said  Cade  and  wife,  and  that  there 
was  due  at  the  time  of  the  answer  $100  for 
which  the  mortgage  was  security;  that  the 
plaintiff    took    title    to    the    property    with 
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notice  of  respondent's  Hen.  She  then  prayed 
for  a  foreclosure  of  the  mortgage.  Cade 
and  wife  denied  the  answer  of  respondent. 
Plaintiff  replied  to  respondent's  answer,  and 
denied  substantially  the  allegations  of  the 
answer.  At  the  trial  Cade  and  wife  assumed 
the  burden  of  plnintlft's  case.  Findings  were 
made  in  favor  of  the  defendant  Sarah  J. 
Millar,  and  a  decree  of  foreclosure  was  enter- 
ed. Plaintiff  and  defendants  Cade  and  wife 
have  appealed. 

It  is  conceded  in  the  case  that  the  ap- 
pellant Lynch  had  notice  of  the  mortgage 
and  is  prosecuting  this  action  for  the  bene- 
fit of  Cade  and  wife,  who  have  agreed  to  pay 
all  expenses  in  connection  with  the  case,  and 
to  pay  whatever  Judgment  Is  obtained  against 
the  land  or  said  Lynch.  Cade  and  wife  are 
therefore  the  real  parties  in  interest.  At  the 
trial  Cade  and  wife  admitted  on  the  witness 
stand,  that  they  purchased  the  lot  from 
respondent  Millar;  that  they  paid  $1,575  of 
the  purchase  price  in  stock  of  the  Tide  Power 
Fog  Signal  Company,  a  corporation,  and 
agreed  to  guaranty  the  price  of  said  stock 
at  10  cents  per  share  for  one  year,  and  to 
repurchase  at  10  cents  per  share  all  that 
Mrs.  Millar  had  not  sold  at  the  end  of  the 
year;  that  they  Intended  to  give  a  mortgage 
on  the  lot  to  secure  the  contract,  and  that 
they  signed  a  blank  mortgage  for  that  pur- 
pose. They  maintain,  however,  that  the 
mortgage  they  signed  was  an  entire  blank 
printed  form,  without  the  description  of  the 
land,  and  that  it  was  not  acknowledged,  and 
the  notary's  blank  acknowledgment  was  not 
signed  by  the  notary.  Respondent  Millar 
conceded  that  the  acknowledgment  of  the 
mortgage  was  not  taken,  as  a  matter  of 
fact,  but  claims  that  the  acknowledgment 
was  properly  filled  in,  and  that  the  notary 
bad  signed  the  same  prior  to  the  execution 
of  the  mortgage  by  the  appellants  Cade  and 
wife.  Respondent's  evidence  tended  to  show, 
and  the  trl.il  court  found,  that  the  blank 
mortgage  was  properly  filled  out  with  the 
amount  which  it  was  given  to  secure,  and 
with  the  description  of  the  land  given  as 
security,  and  that  the  notary's  acknowledg- 
ment was  upon  the  mortgage  at  the  date  it 
was  signed  by  Cade  and  wife.  The  only 
point  seriously  contended  for  on  this  appeal 
Is  that  the  mortgage  was  void,  because  it 
was  not,  in  fact,  acknowledged.  Conceding 
that  the  mortgage  would  be  void  as  to  the 
purchasers  without  notice  on  creditors  of  the 
mortgagors,  it  was  good  as  between  the  par- 
ties. Mann  y.  Young,  1  Wash.  T.  454;  Edaon 
V.  Knox,  8  Wash.  642,  36  Pac.  608;  Carson  t, 
Tbompeon,  10  Wash.  295,  88  Pac.  1116.  We 
have  seen  that  Cade  and  wife  who  executed 
the  mortgage  are  the  only  parties  in  Interest 
in  this  action.  They  admitted  that  they  in- 
tended to  give  a  mortgage  npon  this  piece  of 
land  to  secure  a  part  of  the  purchase  price, 
and  the  court  found  from  the  evidence  that 
they  signed  the  mortgage,  jfettect  in  form. 


and  which  they  intended  to  give.  The  court 
was  amply  Justified  from  the  evidence  in 
finding  this  fact  Cade  and  wife  cannot  be 
permitted  to  come  into  a  court  of  equity  and 
.say  that  the  mortgage  which  they  intended  to 
give  is  void,  and  thus  defeat  tlie  payment  of 
the  purchase  price  of  the  land,  which  they 
boiight  and  upon  which  they  gave  the  void 
mortgage  back  to  secure  the  same.  If  they 
did  not  acknowledge  the  mortcage,  they  in- 
tended to  do  so,  and  should  have  done  so. 
They  cannot  in  this  action  be  heard  to  say 
they  did  not.  The  mortgage  should  therefore 
be  held  valid  as  to  them. 
The  Judgment  Is  affirmed. 

DTJNBAR,   CROW,   FTTLLERTON,  HAD- 
LBY,  RUDKIN,  and  ROOT,  JJ.,  concur. 


INTERSTATE  NAT.  BANK  v.  RINGO  et  al. 
(Supreme  Court  of  Kansas.    Nov.  11,  1005.) 

1.  Bills    and    Notes  —  Payment  —  GiviNO 
Worthless  Check. 

A  iMmk  holding  a  note  for  collection  de- 
livered it  to  an  indorser  on  the  day  of  maturity, 
in  ezchanee  for  the  indorser's  check  upon  an- 
other baiilt,  and  after  inquiring  by  telephone 
of  the  drawee  bank  about  the  check,  and  being 
told  through  a  mistake  as  to  what  check  was 
meant  that  it  would  he  paid,  entered  the  amount 
to  the  credit  of  the  owner  of  the  note.  On  the 
next  day,  payment  of  the  check,  which  at  no 
time  was  good,  was  refused  for  want  of  funds, 
and  the  collecting  bank  delivered  it  to  the 
drawer  and  in  return  received  the  note  of 
its  principal.  Held,  that  these  transactions 
did  not  effect  the  payment  of  the  note. 

2.  Banks   and   Banking — Notes  Held   fob 

COL.LECTION— EBBONEOUS  CKEDIT  TO  OWNEB 

—Liability  of  Bank. 

Where  a  bank  holding  a  note  for  collection 
surrendered  it  to  the  maker  in  exchange  for 
his  worthless  check  upon  another  bank,  but 
upon  the  dishonor  of  the  check  regained  pos- 
session of  tlie  note  as  a  subsisting  obligation 
against  all  makers  and  indorsers,  and  no  actual 
prejudice  resulted  to  the  owner  from  the  trans- 
action, which  took  place  after  the  close  of 
banking  hours  upon  one  day  and  before  their 
opening  on  the  next,  no  liability  was  thereby 
created  against  the  collecting  bank  in  favor 
of  the  owner  of  the  note. 

3.  Same. 

Under  the  circumstances  stated  in  the 
preceding  paragraph,  no  liability  agaiqst  the 
collecting  bank  arose  from  the  further  facts 
that,  upon  l)eing  orally  promised  payment  by 
the  bank  on  which  the  check  was  drawn,  it 
gave  the  owner  of  the  note  credit  on  its  iKiioks 
for  tile  amount  and  mailed  to  the  owner  a 
statement  to  that  effect,  adding  that  the  credit 
was  subject  to  collection ;  notice  of  the  non- 
payment of  the  check  having  been  given  to 
the  owner  of  the  note  by  telephone  early  in  the 
morning  of  the  next  day. 

4.  Same. 

Under  the  circumstances  stated  in  the  two 
preceding  paragraphs  no  liability  against  the 
collecting  bank  arose  from  the  further  fact 
that,  having  on  deposit  funds  of  tlie  bank  on 
which  the  check  was  drawn,  it  charged  the 
amount  of  the  check  against  such  deposit,  and 
refused  to  pay  it  out  until  indemnified  against 
loss  in  so  doing. 
(Syllabus  by  the  Court)  ^^^.^ 
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Error  from  District  Court,  Wyandotte 
County  ;  E.  L.  Fischer,  Judge. 

Action  by  J.  W.  RIngo  and  others  against 
the  Interstate  National  Bank.  There  was 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Reversed. 

Rlngo  &  Askew,  residing  in  Oklahoma, 
gave  their  note  for  $10,209.63,  to  Ladd,  Pen- 
ny &  Swazey,  commission  merchants  of  Kan- 
sas City,  due  without  grace  June  14,  1900, 
secured  by  a  mortgage  on  cattle  which  was 
duly  filed  for  record.  The  payees  sold  the 
note  to  the  Watklns  National  Bank,  of 
Lawrence,  which  sent  it  for  collection  to  the 
Interstate  National  Bank,  at  Kansas  City,  a 
few  days  before  its  maturity.  To  meet  this 
note  the  makers,  on  June  5,  1900,  executed 
a  new  note  and  a  mortgage  on  the  same  cat- 
tle securing  It,  and  sent  It  to  Ladd,  Penny 
&  Swazey  with  directions  to  sell  it  and  use 
the  proceeds  to  pay  the  first  note.  Ladd, 
Penny  &  Swazey  indorsed  the  note  to  the 
Union  Brokerage  Company,  to  find  a  buyer 
for  It  The  Union  Brokerage  Company  sold 
the  note  to  the  Boatmen's  Bank,  of  St  Louis, 
which  paid  for  it  by  giving  the  brokerage 
company  credit  for  the  amount.  The  Union 
Brokerage  Company  paid  Ladd,  Peony  & 
Swazey  for  the  note  by  giving  them  its 
check  on  the  Merchants'  Bank,  of  Kansas 
City.  Ladd,  Penny  &  Swazey  had  at  the  time 
Issued  checks  on  the  Merchants'  Banks,  which 
exceeded  the  amount  of  their  deposit  by  $11,- 
393.92.  To  provide  for  the  payment  of  these 
checks,  upon  receiving  notice  from  the  bank 
that  they  bad  been  presented  and  would  not 
be  paid  unless  such  provision  was  made, 
they  on  June  13tb  deposited  the  check  given 
them  by  the  Union  Brokerage  Company  for 
the  Ringo  &  Askew  note,  and  the  checks  were 
paid  by  reason  of  this  deposit.  The  deposit 
was  made  in  the  Interstate  National  Bank  to 
the  credit  of  the  Merchants'  Bank,  in  ac- 
cordance with  an  existing  arrangement  be- 
tween the  banks  and  Ladd,  Penny  &  Swazey. 
In  the  afternoon  of  June  14tb  the  collector 
of  the  Interstate  National  Bank,  as  was  his 
custom,  took  the  note  which  bad  been  sent 
to  it  for  collection  by  the  Watkins  Bank, 
carried  it  the  ofilce  of  Ladd,  Penny  &  Swazey, 
and  left  it  there,  going  on  with  other  busi- 
ness. Later  in  the  afternoon  he  returned 
to  the  office  and  took  from  a  basket,  where 
it  had  been  left  for  him,  a  check  drawn  by 
Ladd,  Penny  &  Swazey  on  the  Mercliants' 
Bank,  payable  to  the  Interstate  Bank,  for 
the  amount  of  the  note.  There  was  no  con- 
versation on  the  occasion  of  either  visit 
The  collector  took  the  check  to  the  Inter- 
State  Bank,  leaving  the  note  and  mortgage 
where  they  were,  with  Ladd,  Penny  &  Swa- 
zey. Previous  to  tills  time  (and  the  arrange- 
ment still  subsisted)  the  Merchants'  Bank 
had  authorized  the  Interstate  Bank  to  pay 
and  charge  to  its  account  any  checks  drawn 
by  Ladd,  Penny  &  Swazey  upon  the  Mer- 
chants' Bank  that  were  stamped  "Interstate 


National  Bank"  under  or  across  the  words 
"Merchants'  Bank."  Where  a  check  drawn 
by  this  firm  upon  the  Merchants'  Bank,  but 
not  bearing  the  stamp  "Interstate  National 
Bank,"  was  presented  at  the  latter  bank,  it 
was  the  custom  to  call  up  the  Merchants' 
Bank  by  telephone,  ask  instructions,  and  be 
governed  by  the  reply.  The  check  under  con- 
sideration bore  no  such  stamp.  When  it  was 
delivered  by  the  collector  to  the  teller  of  the 
Interstate  Bank,  a  little  after  3  o'clock  he 
called  up  the  Merchants'  Bank  and  inquired 
if  It  were  good.  The  officer  of  the  Merchants' 
Bank  who  responded  to  the  inquiry  under- 
stood that  another  check  was  referred  to — 
one  for  a  smaller  amount  given  by  Ladd, 
Penny  &  Swazey  to  a  dlfterent  payee — and 
answered  that  it  was  good  and  that  his  bank 
would  pay  it  Relying  upon  this  assurance, 
the  Interstate  Bank  credited  the  Watklns 
Bank  with  the  amount  of  the  check  and 
mailed  to  it  a  postal  card  reading  as  fol- 
lows: "J.  D.  Robertson,  Prest  Iiee  Clark, 
V.  Prest  Wm.  C.  Henricl,  Cash.  The  Inter- 
state National  Bank,  Stock  Yards  Station, 
Kansas  City,  Kans.,  June  14,  1900.    Yours  of 

received,  with  enclosures  as  stated. 

Due  diligence  will  be  observed  In  the  se- 
lection of  banks  or  agents  for  the  collection 
of  all  papers  out  of  the  city,  but  this  bank 
will  not  be  resiwnsible  for  the  failure  or 
negligence  of  such  bankers  or  agents.  All 
Items  credited  subject  to  payment  Credit- 
ed: No.  10,513.  $10,209.03.  Entered  for  col- 
lection :  W.  N.  Bank,  June  15,  1900."  It  al- 
so mailed  the  check  to  the  Merchants'  Bank  for 
collection  and  credit  Tlie  Merchants'  Bank, 
about  two  hours  after  the  conversation  re- 
lated, discovered  Its  mistake  and  attempted 
to  reach  the  Interstate  Bank  by  telephone, 
but  was  unable  to  do  so.  At  half  past  eight 
the  next  morning,  however.  It  did  so,  ex- 
plained the  misunderstanding  of  the  day  be- 
fore, said  that  Ladd.  Penny  &  Swazey  had 
no  funds  to  meet  the  check,  and  asked  in 
substance  to  be  relieved  of  any  liability  re- 
sulting from  Its  former  statement.  The  In- 
terstate Bank  answered  In  effect  that  it  had 
surrendered  the  note  for  which  the  check  was 
given,  and  which  it  had  held  for  collection, 
and  that  It  could  not  release  the  Mercliants* 
Bank,  but  that  It  would  do  what  It  could  to 
assist  it  and  for  that  puniose  would  talk 
with  the  Watkins  Bank.  It  accordingly  at 
once  called  up  that  bank  by  telejihone,  stated 
that  the  notice  of  credit  of  the  day  before 
had  been  sent  by  mistake,  that  a  check  which, 
had  been  given  for  the  note  had  not  been 
paid,  and  asked  instructions.  Later  In  the 
day  the  Watkins  Bank  directed  the  protest  of 
the  note,  without  hartng  been  informed,  how- 
ever, of  the  details  of  the  transactions  of  the 
previous  day.  oi^  of  the  connexion  of  the 
Merchants'  Bsink  with  the  matter.  The  Mer- 
chants' Bank,  on  the  morning  of  tlie  15th.  re- 
fused payment'  of  the  check  and  returned 
it  to  the  Interstate  Bank,  which  on  the  name 
t  morning  between  9  and  10  o'clock,.s«»tJt  tz 
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Ladd,  Penjiy  &  Swazey  and  exchanged  It  for 
the  Rlngo  &  Askew  note  and  mortgage.  The 
note  was  then  formally  protested.  The  Mer- 
chants' Bank  during  all  of  this  time  car- 
ried a  deposit  of  some  $25,000  with  the  In- 
terstate Bank.  At  some  time — the  exact 
date  does  not  seem  to  be  shown,  and  Is 
not  important— the  Interstate  Bank  charged 
the  amount  of  the  check  against  this  deposit. 
On  June  16tb  the  Watkins  Bank,  baring 
learned  ail  the  circimistances  of  the  case, 
notified  the  Interstate  Bank  that  It  refused 
to  permit  the  credit  given  it  to  be  set  aside, 
and  would  Insist  upon  the  payment  of  the 
amount.  On  June  18th  the  Interstate  Bank 
replied,  stating  that,  while  It  had  originally 
credited  the  Watkins  Bank  with  the  amount, 
and  charged  it  to  the  Merchants'  Bank,  It 
had  now  charged  it  to  the  Watkins  Bank 
and  placed  it  in  the  form  of  a  cashier's  check, 
and  was  so  holding  it  pending  a  settlement 
of  the  matter.  About  a  month  later  the  In- 
terstate Bank  paid  the  money  to  the  Mer- 
chants' Bank,  upon  the  execution  of  a  bond 
indemnifying  it  against  the  claim  of  the  Wat- 
kins Bank.  After  3  o'clock  on  June  14th 
Ladd,  Penny  &  Swazey  took  notes  of  the  face 
value  of  $28,000  to  the  Merchants'  Bank  and 
asked  the  bank  to  accept  them  as  collateral 
security  for  all  overdrafts,  notes,  and  bills 
of  exchange,  and  to  agree  to  pay  all  their 
checks  that  bad  been  written  that  day.  Tills 
the  bank  refused  to  do;  the  oncers  con- 
ducting the  negotiations  saying  that  they 
would  have  to  take  the  matter  up  with  the 
other  directors.  The  collateral  oCtered  was 
left  with  the  banlc  and  was  never  returned 
to  Ladd,  Penny  &  Swaeey.  On  the  morning 
of  June  15th  the  Union  Brokerage  Company 
saw  the  note  and  mortgage  in  the  office  of 
Irfidd,  Penny  &  Swazey,  in  their  custody  and 
under  their  control.  Ulngo  &  Askew  brought 
an  action  against  all  persons  Interested  ask- 
ing that  their  first  note  be  canceled,  upon  tbe 
theory  that  it  bad  been  paid.  Issues  were 
framed  between  tbe  various  parties,  findings 
were  made  embodying  substantially  the  facts 
already  stated,  from  which  the  court  con- 
cluded that  the  note  had  been  paid,  and  a 
Judgment  was  rendered  decreeing  the  cancel- 
lation of  the  note,  ordering  the  Interstate 
Bank  to  pay  its  amount  to  the  Watkins  Bank, 
declaring  that  the  note  held  by  the  Boat- 
men's Bank  was  a  first  lieu  upon  the  mort- 
gagetl  cattle,  and  holding  that  tbe  question 
of  tbe  liability  of  tbe  Merchants'  Bank  to 
the  Interstate  Bank  was  not  raised  by  the 
pleadings.  The  Interstate  Bank  prosecutes 
error. 

C.  F.  &  S.  D.  Hntcblngs,  McFadden  &  Mor- 
ris, and  Wm.  R.  Smith,  for  plaintiff  In  error. 
8.  D.  Bishop,  A.  C.  Mitchell.  I.  N.  Watson, 
and  I<dwin  G.  Meservey,  for  defendants  In 
error. 

MASON,  J.  faftcr  stating  the  facts).  In 
support  of  the  judgment  rendered  it  is  argued 


that,  Inasmuch  as  the  check  given  by  tbe  Un- 
ion Brokerage  Company  to  Ladd,  Penny  & 
Swazey  really  belonged  to  Bingo  &  Askew, 
it  could  not  under  the  circumstances  of  this 
case  be  diverted  from  its  true  ownership, 
but  after  its  deposit  in  tbe  Merchants'  Bank 
constituted  a  trust  fund  for  tbe  purpose  for 
which  it  was  intended,  namely,  the  payment 
of  tbe  first  Rlngo  &  Askew  note.  Cady  v. 
South  Omaha  Nat  Bank,  40  Neb.  T56,  65 
X.  W.  906,  M.,  49  Neb.  125,  68  N.  W.  338. 
and  Davis  v.  Panhandle  Nat  Bank  (Tex.  Civ. 
App.)  29  S.  W.  926,  are  the  strongest  cases 
cited  to  sustain  this  contention.  Whether 
the  doctrine  they  announce  would  apply  to 
the  facts  here  present  need  not  be  determined, 
for  this  court  has  already  refused  to  follow 
them.  See  Klmmel  v.  Bean,  68  Kan.  598.  75 
Pac.  1118,  64  L.  R.  A.  785,  104  Am.  St  Rep. 
415.  Upon  tbe  authority  of  that  case  and 
Martin  v.  Bank,  66  Kan.  655,  72  Pac.  218,  It 
must  be  held  that  the  proceeds  of  this  check 
became  the  absolute  property  of  the  Mer- 
chants' Bank,  and  the  situation  presented  Is 
no  different  from  what  It  would  have  been 
If  Ladd,  Penny  &  Swazey  had  spent  the 
money  which  belonged  to  Rlngo  &  Askew  for 
any  other  purpose  of  their  own,  instead  of 
using  It,  as  they  happened  to  do,  to  provide 
for  the  payment  of  cheeks  issued  by  them 
upon  the  ilerchants'  Bank.  As  Is  said  In 
the  syllabus  of  Martin  v.  Bank,  supra:  "A 
bank  cannot  be  held  to  account  to  the  owner 
of  a  fund,  where  such  fund  has  been  de- 
posited by  an  agent  In  his  own  name  and 
paid  out  upon  his  check  without  knowledge 
by  the  bank  of  any  want  of  power  on  the 
part  of  the  agent" 

The  two  principal  questions  Involved  are: 
(1)  Do  the  circumstances  narrated  show  a 
payment  of  the  Rlngo  &  Askew  note  so  as 
to  discharge  the  makers  from  liability  upon 
It?  And  (2)  was  the  conduct  of  the  Inter- 
state Bank  such  as  to  establish  a  liability 
against  it  in  favor  of  the  Watkins  Bank? 
Tbe  Inquiry  whether  the  note  was  paid  may 
perhaps  be  simplified  by  a  consideration  of 
'  the  effect  of  the  snccessive  steps  in  the  trans- 
action. The  mere  delivery  and  acceptance 
of  the  check,  of  course,  did  not  constitute  a 
payment  and  was  no  evidence  of  a  payment. 
22  A.  &  E.  Encycl.  of  L.  569,  par.  13.  The 
surrender  of  the  note  (if  it  is  to  be  considered 
as  having  been  surrendered)  did  not  affect  the 
matter  one  way  or  tbe  other.  22  A.  &  E. 
Encycl.  of  L.  p.  572,  par.  "d."  If  the  Inter- 
state Bank  had  been  the  owner  of  the  note, 
and  upon  receiving  the  check  had  made  en- 
tries upon  its  books  as  though  a  payment 
had  l>een  made,  this  likewise  would  have 
been  immaterial,  for  such  entries  would  be 
interpreted  In  the  event  of  the  nonpayment 
of  the  clteck  as  evidencing  conditional  pay- 
ment only.  Cheltenham  Stone  &  Gravel  Co. 
v.  Gates  Iron  Works,  124  111.  623,  16  N.  E. 
923,  Turner  v.  Bank  of  Pox  Lake,  •42  N. 
Y.  425.  Credits  made  upon  lx>oks  of  account 
can  have  no  greater  effect  in  this  connection 
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than  receipts  -given  acknowledging  payment, 
aud  these,  where  exchanged  for  checl^s,  do 
not  show  that  absolute  payment  was  intend- 
ed. 22  A.  &  E.  Encycl.  of  L,  (2d  Ed.)  572, 
par.  "e."  The  fact  that  the  Interstate  Banli 
held  the  note  for  collection,  aud  credited  tlie 
proceeds  to  the  WatUins  Bank,  does  not  call 
for  a  different  rule  in  interpreting  the  entry 
of  such  credit  Whatever  effect  It  may  have 
had  upon  the  relations  of  the  Interstate 
Bank  and  the  Watkins  Bank,  it  was,  as  to 
the  makers  of  the  note,  merely  evidence  of 
a  conditional  payment 

If,  then,  the  note  was  ever  paid,  so  as  to 
protect  Ringo  &  Askew,  this  condition  must 
have  resulted  from  the  transactions  between 
the  Interstate  Bank  and  the  Merchants' 
Bank.  In  this  connection  it  is  important  to 
notice  that  In  the  telephone  conversation  be- 
tween these  banks  on  June  14th  the  Mer- 
chants' Bank  did  not  authorize  the  Interstate 
Bank  to  pay  the  check  out  of  the  funds  of 
the  Merchants'  Bank  then  on  deposit  in  the 
Interstate  Bank.  If  that  authority  had  been 
given  and  acted  upon,  the  situation  would 
have  been  the  same  as  though  the  check  had 
been  presented  at  the  counter  of  the  Mer- 
chants' Bank  and  there  accepted  for  the  cred- 
it of  the  holder.  In  such  a  case,  according  to 
the  prevailing  doctrine,  the  check  would  ordi- 
narily have  been  deemed  paid,  whatever 
might  have  been  the  condition  of  the  account 
of  the  drawer,  upon  the  principle  that  in 
such  circumstances  the  bank  is  bound  to 
know  of  the  state  of  Its  depositor's  account, 
and  cannot  be  relieved  from  the  effect  of  any 
mistake  it  may  make  in  that  regard,  and 
that  the  entry  of  the  credit  closes  the  trans- 
action. 2  Morse  on  Banks  and  Banking, 
f  569;  2  Daniel  on  Negotiable  Instruments, 
§§  1621,  1622;  5  A.  &  E.  Encycl.  of  L.  (2d  Ed.) 
1058.  And  if  the  check  bad  been  paid,  of 
course,  this  would  have  operated  to  change 
the  conditional  payment  of  the  note  into  an 
absolute  payment  But  what  the  Merchants' 
Bank  in  fact  did  was  merely  to  say  that  the 
check  was  good  and  to  promise  to  pay  it 
This  was  no  more  than  an  oral  acceptance  or 
certification  of  the  check  and  was  not  bind- 
ing by  reason  of  section  547  of  the  General 
Statutes  of  1901,  which  reads:  "No  person 
within  this  state  shall  be  charged  as  an  ac- 
ceptor of  a  bill  of  exchange,  unless  his  ac- 
ceptance shall  be  in  writing,  signed  by  him- 
self or  his  lawful  agent." 

A  bank  check  is  held  to  be  a  bill  of  ex- 
change within  the  meaning  of  the  section. 
Eakin  v.  Bank,  67  Kan.  338,  72  Pac.  874. 
It  does  not  appear  that  the  Interstate  Bank 
charged  the  check  to  the  account  of  the 
Merchants'  Bank  on  the  14th — the  day  it 
was  given — for  on  that  day  it  was  mailed  to 
the  latter  bank  for  collection  and  credit 
Such  an  entry  upon  the  books  of  the  Inter- 
state Bank,  however,  would  have  been  un- 
important for  it  would  have  been  made  with- 
out authority.  The  matter  is  not  affected  by 
the  consideration  that  the  Interstate  Bank 


afterwards  attempted  to  hold  the  Merchants' 
Bank  liable  for  the  payment  of  the  check,  and 
accordingly  made  an  entry  upon  its  books  show- 
ing a  deduction  of  the  amount  from  the  de- 
posit account  of  the  Merchants'  Bank.  The 
assertion  by  the  Interstate  Bank  of  a  claim 
against  the  Merchants'  Bank  which  could 
not  be  maintained  did  not  operate  by  estoppel 
or  otherwise  to  prevent  its  standing  upon 
any  legal  right  it  might  have  against  Ringo 
&  Askew.  It  follows  that  the  trial  court 
erred  in  concluding  that  the  facts  found 
showed  that  the  Ringo  &  Askew  note  bad 
actually  been  paid.  As  the  note  until  paid 
was  secured  by  a  Hen  upon  the  cattle,  it  was 
likewise  error  to  hold  that  the  mortgage  ac- 
companying the  note  held  by  the  Boatmen's 
Bank  was  a  first  lien.  To  sustain  the  trial 
court  in  holding  the  Interstate  Bank  liable 
to  the  Watklns  Bank  the  defendants  In  error 
Invoke  the  doctrine  that  a  collecting  agent 
who  surrenders  the  note  of  bis  principal  in 
exchange  for  the  check  of  the  maker  there- 
by assumes  the  risk  of  its  payment.  The 
plaintiff  in  error  denies  the  doctrine  and 
contends  that  the  collecting  agent  is  protected 
from  liability  in  pursuing  such  course  by  the 
fact  that  it  is  in  accordance  with  a  custom 
of  bankers  and  business  men  of  which  the 
courts  must  take  notice.  Of  this  contention 
it  is  said  in  2  Daniel  on  Negotiable  Instru- 
ments, {  1625:  "While  it  may  be,  and  as  a 
general  rule  undoubtedly  Is,  the  practice  of 
creditors,  in  mercantile  communities,  to  take 
cheeks  in  the  collection  of  debts,  and  fre- 
quently to  surrender  other  Instruments  on 
receiving  them,  such  a  practice,  on  the  part 
of  the  principal,  falls  far  short  of  a  usage 
which  would  permit  the  agent  to  do  likewise." 
See,  also,  5  Cyc.  505,  506;  3  A.  &  E.  Encycl. 
of  L.  (2d  Ed.)  804. 

Assuming,  but  not  deciding,  that  ordinarily 
where  a  bank  holding  a  note  for  collection 
in  surrendering  It  to  the  maker  In  exchange 
for  hischeck  upon  another  bank  thereby  makes 
itself  liable  to  the  owner  of  the  note  for  the 
amount,  would  not  this  case  be  taken  out  of 
the  rule  by  the  fact  that  the  Interstate  Bank 
regained  possession  of  the  note  under  the 
circumstances  already  stated?  In  2  Daniel 
on  Negotiable  Instruments,  $  1625,  it  is  said: 
"In  the  United  States  it  Is  quite  certain  that 
a  banker  or  other  agent,  holding  a  bill  or 
note  for  collection,  would  act  at  his  peril 
in  delivering  it  up  on  receipt  of  a  check  for 
the  amount;  and  that.  If  the  debtor  did  not 
pay  the  amount  In  money,  and  the  drawer 
or  Indorsers  were  not  duly  notified,  they 
would  be  discharged,  and  the  loss  would 
fall  upon  the  collecting  agent.  If.  indeed, 
on  the  same  day  that  the  bill  or  note  was  due 
the  agent  received  a  check  for  the  amount 
and  delivered  up  the  bill  or  note,  but  on 
presentment  of  the  check  at  the  bank,  and 
refusal  of  payment  that  very  day,  It  had 
been  returned,  the  bill  or  note  reclaimed  and 
protested,  and  the  drawer  or  Indorsers  duly 
notified,  then  no  right  would  be  forfeited,  but 
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the  liability  of  all  preserved.  But  If  the 
agent  neglected  to  present  the  check  until  the 
next  day,  It  would  then  be  too  late  to  pre- 
serve recourse  against  the  drawer,  it  a 
foreign  bill,  by  making  protest;  and,  If  in 
the  meantime  the  bank  had  failed,  the  loss 
would  fall  upon  the  agent."  This  language 
makes  plain  the  theory  upon  which  the  rule 
referred  to  Is  based,  which  Is  that  the  col- 
lecting agent  who  assumes  without  authority 
to  pursue  a  course  which  results  in  releasing 
a  part  of  the  security  of  the  note,  thus  ren- 
dering It  less  valuable  than  It  was  before,  is 
Justly  held  to  become  at  once  liable  to  the 
owner  for  the  full  amount,  perhaps  ir- 
respective of  any  question  of  actual  or 
probable  final  loss.  There  is  at  least  plau- 
sible ground  for  the  argument  that  until  the 
note  is  paid  its  owner  is  entitled  to  Its 
possession  and  to  all  the  Incidental  rights 
attached  to  It,  and  therefore  an  agent  who 
falls  to  return  either  the  very  thing  In- 
trusted to  him,  or  its  equivalent  in  money, 
the  only  thing  be  Is  authorized  to  accept  for 
it,  should  not  be  permitted  to  haggle  about 
the  extent  of  the  resulting  Injury,  but  should 
be  compelled  to  respond  at  once  to  his  prin- 
cipal for  the  full  amount  of  the  note  and  to 
look  for  his  own  reimbursement  to  what- 
ever rights  he  has  succeeded  in  retaining 
against  the  maker.  But  when  the  note  is 
recovered  without  its  vitality  or  security 
baving  been  in  any  -yay  Impaired,  no  reason 
is  apparent  why  the  agent  should  be  liable 
at  all,  unless  to  the  extent  of  any  actual 
loss  that  might  have  been  occasioned  by  his 
act.  Therefore,  as  suggested  by  Mr.  Daniel, 
a  recovery  of  the  note  by  the  collecting 
agent  upon  the  very  day  of  its  surrender  to 
the  maker  retrieves  any  wrong  thereby  done 
to  the  owner.  But  manifestly  the  only  Im- 
portance of  the  two  acts  being  done  on  the 
same  calendar  day  arises  from  the  necessity 
under  ordinary  circumstances  of  the  note 
being  protested  on  the  day  of  presentation 
In  order  to  hold  the  iudorsers.  In  the 
present  case  there  was  no  indorsement  upon 
the  note  except  that  of  Ladd,  Penny  & 
Swazey,  who  were  hardly  in  a  position  to 
assert  a  right  to  notice  of  its  dishonor. 
Moreover,  the  note  bore  upon  Its  face  a 
waiver  by  the  makers  and  Iudorsers  of  both 
protest  and  notice  of  nonpayment.  There- 
fore the  fact  that  the  Interstate  Bank  did 
not  recall  the  note  from  Ladd,  Penny  & 
Swazey  on  the  very  day  upon  which  it  was 
delivered  to  them  Is  not  controlling  here. 
The  leaving  of  the  note  at  the  office  of  Ladd, 
Penny  &  Swazey  by  the  collector  was  clear- 
ly only  provisional,  as  well  after  he  had 
obtained  the  check  as  before.  The  Inter- 
state Bank  could  not  upon  any  theory  be  con- 
sidered as  having  surrendered  the  note  until 
it  had  made  Inquiry  of  the  Merchants'  Bank 
about  the  check.  This  was  after  banking 
hours  on  June  14tb.  The  knowledge  that  the 
check   was  worthless   was  imparted  to   it 


before  the  opening  of  banking  hours  on 
the  next  day,  and  it  at  once  acted  upon  the 
Information.  So  far  as  the  mere  lapse  of 
time  was  concerned,  the  Intervol  was  no 
more  significant  than  if  these  acts  had  all 
been  done  upon  the  same  day,  and  no  Just 
cause  appears  for  giving  them  any  different 
effect  than  would  have  resulted  had  the 
Merchants'  Bank  succeeded  In  reaching  the 
Interstate  Bank  by  telephone  at  the  time  It 
attempted  to  do  so  on  June  14th  for  the  pur- 
pose of  correcting  the  mistake  which  It  then 
suspected  had  occurred. 

We  do  not  understand  that  it  is  claimed, 
and  it  certainly  cannot  successfully  be  main- 
tained, that  the  mere  physical  exchange  of  a 
note  held  for  collection  for  a  check  can  at 
once  fix  a  liability  upon  the  collecting  agent, 
irrespective  of  all  considerations  of  the  sub- 
sequent conduct  of  the  parties.  If  after  such 
an  exchange  the  agent,  before  the  maker  of 
the  note  left  his  presence,  should  become  » 
far  doubtful  of  the  sufficiency  of  the  check 
as  to  insist  upon  and  obtain  a  retransfer 
of  the  note,  this  would  clearly  reinstate  the 
precise  situation  that  existed  before  any 
surrender  of  the  note  was  made.  In  the 
present  case,  if,  when  the  Interstate  Bank 
first  called  up  the  Merchants'  Bank,  It  had 
been  told  that  the  check  was  worthless  and 
had  then  reclaimed  the  note,  probably  no 
contention  would  have  been  made  that  it  had 
Incurred  any  liability.  This  is  for  all  prac- 
tical purposes  Just  what  was  done  so  far  as 
the  mere  matter  of  time  was  concerned — 
for  the  delay  was  really  Insignificant.  We 
are  therefore  of  the  opinion  that  the  recap- 
tion of  the  note  was  accomplished  under  sucli 
circumstances  as  to  relieve  the  Interstate 
Bank  of  liability  unless  the  matter  Is  af- 
fected by  Its  entry  upon  Its  books  of  a 
credit  to  the  Watklna  Bank  and  by  its  sub- 
sequent dealings  with  that  bank  and  the 
Merchants'    Bank. 

We  cannot  regard  this  entry  of  credit  up- 
on the  books  of  the  Interstate  Bank  as  any 
more  determinative  of  its  relations  with  the 
Watklns  Bank  than  of  the  question  of  the 
payment  of  the  note.  In  Midland  Nat.  Bank 
v.  Brightwell.  148  Mo.  358,  49  S.  W.  994, 
71  Am.  St.  Rep.  608,  It  is  said:  "When  a 
note  or  draft  is  sent  by  one  Individual  or 
bink  to  another  bank  for  collection  and  to 
remit  the  proceeds  to  the  sender,  the  re- 
lation of  principal  and  agent  is  created  and 
not  that  of  creditor  and  debtor.  •  •  • 
Having  received  the  note  or  draft  for  col- 
lection, it  does  not  owe  the  amount  thereof 
to  the  sender  until  collected,  and  though 
It  may  credit  In  its  books  therefor,  such  a 
credit  may  be  treated  as  provisional  if  the 
paper  is  afterward  dishonored,  and  it  may 
cancel  the  credit."  "The  fact  that  the  de- 
positor's account  Is  credited  with  the  amount 
of  the  Items  taken  for  collection  does  not  of 
Itself  operate  to  transfer  the  title  to  the 
paper,  for,  by  the  custom  oC.ba^ei^^^^ 


custom  of  banken^th! 
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collection  Is  charged  back  at  once  If  not 
paid."  3  A.  &  E.  Encycl.  of  L.  (2d  Ed.) 
817.  The  fact  that  the  credit  was  given  only 
after  the  check  bad  been  received  and  an 
inquiry  made  about  it  does  not  affect  the 
principle  by  which  the  matter  is  controlled. 
The  bank  might  well  elect  to  give  credit  only 
for  such  collection  items  as  upon  investigation 
it  believed  reasonably  certain  would  be  paid, 
and  to  hold  others  without  credit  until  actual 
payment,  without,  by  pursuing  such  course, 
binding  itself  to  be  answerable  whenever 
its  judgment  that  payment  would  I>e  made 
should  prove  mistaken. 

The  rule,  already  referred  to,  that  when 
a  bank  accepts  a  check  and  credits  a  deirasitor 
with  it  the  transaction  is  deemed  closed  and 
cannot  be  reopened  for  the  correction  of  a 
mistake,  is  confined  to  checks  drawn  upon 
the  bank  which  gives  the  credit  and  proceeds 
upon  the  principle  before  stated  that  the  bank 
is  conclusively  presumed  to  know  the  state 
of  its  depositor's  accounts.  Even  with  this 
limitation  the  rule  has  not  always  been  ap- 
proved. See  Morse  on  Banks  and  Banking, 
J  410;  3  A.  &  E.  Encycl.  of  L.  (2d  Ed.)  817, 
note  1,  par.  2. 

In  Stelnhart  v.  Mills,  94  Cal.  362,  29  Pac. 
717,  28  Am.  St.  Rep.  132,  it  was  held,  al- 
though without  full  discussion,  that  a  bank 
to  which  a  note  had  been  sent  for  collection 
and  which  at  the  request  of  the  maker,  its 
customer,  charged  the  amount  to  him,  marked 
the  note  canceled,  and  deposited  in  the  mail 
addressed  to  the  owner  of  the  note  a  draft 
for  the  amount,  might  still,  upon  discovering 
that  the  maker  was  insolvent,  reclaim  the 
draft,  rescind  the  entry  upon  its  lK>oks,  re- 
turn the  note  to  its  principal,  and  by  these 
means  escape  liability  on  its  own  part;  such 
transactions  not  having  effected  a  payment  of 
the  note.  See,  also.  Bank  v.  Cummlngs,  89 
Tenn.  609,  18  S.  W.  115,  24  Am.  St.  Rep.  618, 
and  Second  Nat  Bank  v.  Western  Nat.  Bank, 
51  Md.  128,  34  Am.  Rep.  300. 

The  postal  card  sent  to  the  Watklns  Bank 
is  not  more  effective  than  the  credit  upon  the 
books  of  the  Interstate  Bank.  Indeed  it  is 
somewhat  significant  of  the  character  of  the 
entire  transaction  that,  while  this  card  ac- 
knowledged the  receipt  of  the  note  and  the 
entry  of  credit  for  the  amount,  it  also  gave 
express  notice  that  all  items  were  credited 
subject  to  payment  The  attitude  of  the  In- 
terstate Bank  toword  the  Merchants'  Bank — 
the  attempt  to  insist  upon  the  payment  of  the 
check — cannot  avail  the  Watklns  Bank,  which 
was  not  entitled  to  rely  upon  it  and  was  not 
misled  by  it  The  positions  the  Interstate 
Bank  assumed  in  its  communications  with  the 
other  two  banks  may  not  have  been  entirely 
consistent  with  each  other,  but  it  was  not 
required  to  determine  at  its  peril  what  its 
obligation  might  be  imder  the  law  and  at 
once  act  accordingly.  It  was  probably  in 
doubt  whether  it  might  not  be  able  to  hold 
the  Merchants'  Bank  accountable  upon  Its 
oral  acceptance  of  the  check,  and,  as  it  had 


funds  of  that  bank  In  Its  cnstody,  It  prudently 
decided  to  retain  enough  to  cover  the  amount 
until  its  rights  should  be  settled  or  until  it 
was  otherwise  indemnified.  The  Watklns 
Bank  suffered  no  prejudice  through  the  fail- 
ure of  the  Interstate  Bank  to  learn  on  the 
14th  that  the  note  would  not  be  paid.  The 
notice  that  it  had  been  given  credit  was  mail- 
ed to  it  after  lialf  past  3  o'clock  in  tlie  after- 
noon of  that  day.  Even  if  this  bad  Justified 
an  inference  of  the  payment  of  the  note,  it 
would  have  l)een  counteracted  by  the  tele- 
phone message  given  liefore  9  o'clock  the 
next  morning.  .  In  any  view  of  the  case  this 
was  a  timely  notice  of  nonpayment  and  gave 
the  Watklns  Bank  every  opportunity  to  which 
it  was  entitled  to  protect  its  interests. 

We  are  unable  to  (ittach  any  significance 
to  the  circumstance  that  the  Union  Broker- 
age Company  saw  the  Ringo  &  Askew  note 
imcanceled  in  the  posse8.sion  of  Ladd,  Penny 
&  Swazey  on  the  morning  of  June  15th.  Nor 
can  we  believe  that  the  case  is  affected  in 
any  aspect  by  the  fact  that  Ladd,  Penny  & 
Swttzey  deposited  certain  collateral  with  the 
Merchants'  Bank  to  secure  any  claims  against 
them,  for  it  is  expressly  shown  that  the  bank 
did  not  agree  with  them  to  pay  the  check  in 
question.  The  case  is  a  hard  one  for  RIngo 
&  Askew,  but  their  misfortune  results  from 
the  misappropriation  of  their  funds  by  agents 
of  their  own  selection.  If  the  transactions 
between  Ladd,  Penny  &  Swazey  and  the  sev- 
eral banks  had  resulted  In  destroying  the 
vitality  of  the  first  note,  the  purely  fortui- 
tous circumstance  of  a  mistake  occurring  in  a 
telephone  conversation  to  which  they  were 
not  a  party  would  have  enabled  Ringo  & 
Askew  to  shift  their  loss  to  one  of  the  banks. 
If  any  principle  of  law  enabled  them  to  do 
this,  they  would,  of  course,  be  entitled  to  the 
full  benefit  of  their  good  fortune.  In  the  ab- 
sence of  any  such  legal  doctrine,  there  is  no 
peculiar  hardship  in  permitting  the  loss  to 
remain  where  it  originally  lodged,  nor  Is  any 
rule  of  equity  or  good  conscience  thereby 
violated. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  render  Judgment 
upon  the  findings  In  accordance  with  the 
views  herein  expressed.  All  the  Justk-es  con- 
curring, except  PORTER,  J.,  not  sitting. 


KNIGHT   et   al.   v.   DALTON. 
(Supreme  Court  of  Kansas.    Nov.  11,  1005.) 

1.  PLEAniNO — M1S.T0INDER  OF  CAUSES  OP  AC- 
TION—CURE  BY  Pleading  and  Proof. 

The  objettion  that  the  petition  of  plaintiff 
contained  two  onuses  of  action  which  were  not 
separately  stated  and  mimbeiwl.  one  being  to 
reform  a  deed,  became  immnterial  when  the  de- 
fendant in  his  pleading  and  proof  stiowed  that 
the  mistake  in  that  deed  had  been  cured  by  the 
making  and  delivery  of  a  subsequent  deed. 

2.  Fraudttlent  Convetasces  —  Person  En- 
titled TO  Attack. 

A  party  to  whom  land  was  conve.ved  with- 
out negotiation  or  consideration,  and  who  after- 
wards conveyed  it  back  to  the  original  gninfo;^ 
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is  not  in  a  position  to  qn«stion  the  motive  of 
sach  grantor  in  making  the  original  conveyance. 

3.  Deeds— Quitclaim— EsTATB  Conveyed. 

Ordinarily  a  quitclaim  deed  passes  only  a 
present,  existing  interest,  and  the  grantee  in 
such  deed  gets  nothing,  except  trhat  his  grantor 
in  fact  owned  at  the  time  of  the  execution  of 
the  deed. 

[Ed.  Note. — For  cases  in  point,  see  toL  16, 
Cent.  Dig.  Deeds,  $|  S94,  395.] 

4.  Same— Right  of  Inheritance. 

While  the  possibility  of  inheritance,  under 
certain  circumstances,  majr  be  assigned,  it  is 
*eW  that  the  instrument  in  question  was  not 
intended  as  a  transfer  of  such  contingent  in- 
terest, and  is  not  effective  for  that  purpose. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Bills  County; 
J.  H.  Beeder,  Judge. 

Action  by  William  Dalton  against  Eliza- 
beth Knlgbt  and  another.  There  was  Judg- 
ment for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

David  Rathbone,  for  plalntifts  In  error. 
W.  E.  Saum,  for  defendant  In  error. 

JOHNSTON,  C.  J.  William  Dalton  Insti- 
tuted this  action  against  Elizabeth  Knight 
and  Richard  L.  Knlgbt  to  reform  a  deed  pur- 
porting to  convey  real  estate  which  they  had 
executed  to  Susan  Dalton,  and  to  quiet  the 
title  of  William  Dalton  to  the  real  estate  as 
against  the  claims  made  by  Elizabeth  Knigbt. 
On  September  18,  1891,  Susan  Dalton,  the 
wife  of  William  Dalton,  owned  a  quarter 
section  of  land  and  two  city  lots,  and  on 
that  day  she  and  iier  husband  Joined  in  a 
conveyance  of  the  property  to  her  sister, 
Elizabeth  Knight.  Although  there  was  an 
expressed  consideration  in  the  deed  of  f2,000, 
no  consideration  was  in  fact  paid.  It  ap- 
pears that  about  that  time  Susan  Dalton 
bad  been  sued  on  a  large  surety  debt,  and 
It  is  said  that  the  transfer  was  an  effort  to 
place  the  property  beyond  danger  of  an  ad- 
verse Judgment  in  that  litigation.  There 
was  no  change  of  possession  of  the  land, 
nor  did  Elizabeth  Knight  assert  ownership 
under  the  deed  dnring  the  lifetime  of  Susan 
Dalton.  On  January  28,  1897,  Elizabeth 
Knlgbt  and  her  husband  undertook  to  recon- 
vey  the  land  to  Susan  Dalton,  but  in  the  deed 
the  quarter  section  of  land  was  Inadvertent- 
ly descrtbed  as  a  part  of  section  32,  Instead 
of  section  24.  The  mistake  In  the  descrip- 
tion was  not  discovered  until  1899,  and  in  the 
meantime  Susan  Dalton  had  become  Insane. 
On  June  24,  1899,  at  the  instance  of  the 
guardian  of  Susan  Dalton,  Elizabeth  Knight 
and  her  husband  executed  another  deed,  pur- 
porting to  convey  the  same  land  to  Susan 
Dalton,  which  correctly  described  the  land, 
and  was  intended  to  cure  the  error  of  de- 
scription in  the  first  conveyance.  On  July 
6,  1809,  William  Dalton  contracted  with  Eliz- 
abeth Knight  to  care  for  his  insane  wife  at 
the  stipulated  charge  of  $30  per  month.  At 
the  same  time  be  made  an  instrument,  which 


was  In  form  a  quitclaim  deed  of  the  proper- 
ty in  question,  to  Elizabeth  Knight,  and  It 
recited,  among  other  things,  that  the  proper- 
ty was  owned  by  Susan  Dalton,  the  contract 
which  had  been  made  for  her  care,  and  it  re- 
leased and  quitclaimed  his  interest  and  title 
to  the  land,  subject  to  a  life  estate  in  bim. 
On  September  7,  1899,  Susan  Dalton  died 
without  issue  and  intestate,  leaving  her 
husband  as  her  sole  heir  at  law.  Elizabeth 
Knight:  was  fuUy  paid  for  the  care  of  Mrs. 
Dalton  out  of  the  personal  estate,  but  through 
the  instruments  mentioned  she  claimed  that 
the  title  to  the  land  was  in  her,  subject  only 
to  a  life: estate  in  William  Daltoa  He  con- 
tended that  there  had  never  been  an  actual 
transfer  of  title  to  Elizabeth  Knight,  that 
his  wife  was  the  absolute  owner  of  the  prop- 
erty at  the  time  of  her  deatii,  and  that  the 
so-called  quitclaim  deed  was  intended  as  a 
mere  security  for  the  payment  of  care  which 
Ellaabetb  Knight  was  to  take  of  his  Insane 
wife,  and  that  she  had  been  fully  paid  for 
her  services  in  that  respect.  He  asked  that 
the  deed  of  Elizabeth  Knight  and  her  hus- 
band of  January  28,  1897,  in  which  there 
was  a  misdescription  of  the  number  of  the 
section  in  which  the  land  was  situate,  should 
be  reformed  and  his  title  quieted.  The  trial 
court,  in  effect,  held  that  reformation  of  the 
deed  was  unnecessary,  as  the  subsequent 
deed,  voluntarily  made  by  the  same  parties, 
cured  the  error  In  description,  and  also  that 
the  quitclaim  deed  of  July  0,  1899,  was  not 
effectual  to  convey  any  title  or  interest  in 
the  property,  and  was  no  more  than  a  mort- 
gage intended  to  secure  Elizabeth  Knight  for 
the  care  of  Susan  Dalton. 

There  is  a  complaint  that  the  petition  in- 
cluded two  causes  of  action  in  a  single 
count,  and  that  the  motion  of  the  Knights  to 
separately  state  and  number  should  have 
been  sustained.  It  is  claimed  that  there 
was  a  cause  of  action  to  reform  one  deed 
and  to  quiet  the  plaintiff's  title  as  against 
another.  If  we  assume  that  more  than  one 
cause  of  action  was  stated,  the  objection  ap- 
pears to  be  wholly  Immaterial.  It  was  con- 
ceded in  the  answer,  and  otherwise,  that  a 
subsequent  deed  of  Elizabeth  Knight  had 
been  made  and  delivered  which  correctly 
described  the  property  and  cured  the  error. 
If  a  correction  of  the  first  deed  from  Eliza- 
beth Knight  was  necessary,  it  was  accom- 
plished by  the  later  deed,  and  the  matter  of 
reformation  was  not,  therefore,  a  contested 
matter. 

There  Is  a  contention  that  the  original  deed 
of  Susan  Dalton  was  made  to  defraud  cred- 
itors, and  that  neither  she  nor  her  heir 
should  be  allowed  to  question  the  validity 
of  that  conveyance.  There  might  be  force 
in  the  claim  if  Dalton  was  seeking  to  set 
aside  the  conveyance;  but,  the  Knights  hav- 
ing voluntarily  reconveyed  the  land  and  pla- 
ced the  legal  title  In  Susan  Dalton,  nothing 
remained  In  them,  and  they  are  not  In  a 
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position  to  question  the  motive  of  Stisan  Dal- 
ton  In  making  the  transfer. 

It  appears  that  Mrs.  Knight  In  her  claim 
of  title  chiefly  relies  upon  the  quitclaim  deed 
executed  by  William  Dalton.  At  that  time 
the  absolute  title  was  in  Susan  Dalton.  He 
had  no  share  In  the  ownership  of  the  land, 
and,  as  the  trial  court  rightly  held,  had 
nothing  to  convey.  He  had  no  Interest  what- 
ever, except  the  possibility  that  he  might 
outlive  his  wife  and  Inherit  from  her  In 
case  the  property  bad  not  been  transferred. 
As  he  had  no  estate  or  vested  interest  in  the 
land,  his  mere  quitclaim,  it  it  had  been  so 
Intended,  would  not  have  affected  the  title 
nor  have  carried  to  the  grantee  any  estate 
or  title  which  the  grantor  might  subsequent- 
ly acquire.  Simpson  v.  Greeley,  8  Kan.  586; 
Bruce  v.  Luke,  9  Kan.  201,  12  Am.  Rep.  491 ; 
Ott  V.  Sprague,  27  Kan.  623;  Johnson  v.  Wil- 
liams, 37  Kan.  179,  14  Pac.  537,  1  Am.  St 
Rep.  243;  Price  r.  King,  44  Kan.  639,  25  Pac. 
43.  In  certain  cases  an  heir  may  make  an 
assignment  of  a  possibility  of  inheritance, 
which  a  court  of  equity  will  enforce  after 
the  death  of  the  ancestor,  but  this  is  not  one 
of  them.  Cloidening  v.  Wyatt,  54  Kan.  523, 
38  Pac.  792,  33  L.  R.  A.  278.  It  Is  manifest 
that  Dalton  was  not  contracting  to  convey  a 
future  Interest  which  he  did  not  possess 
and  which  he  expected  to  acquire  at  the 
death  of  his  wife.  The  proof  tends  to  show 
that  the  quitclaim  deed  was  given  merely  to 
secure  compliance  with  the  contract  by 
which  Dalton  agreed  to  pay  Mrs.  Knight  $30 
per  month  for  taking  care  of  his  insane  wife, 
and  upon  that  testimony  the  court  held  it 
to  be  a  mortgage. 

As  the  Indebtedness  to  Mrs.  Knight  under 
the  contract  had  been  fully  paid,  her  pre- 
tentions to  a  Hen  or  to  title  to  the  land  were 
without  foundation,  and  the  judgment  of  the 
court  quieting  Dalton's  title  was  rightly 
rendered,  and  will  be  affirmed.  AH  the  Jus- 
tices concurring. 


POOLE  et  al.  v.  POINDEXTER  et  al. 
(Supreme  Court  of  Kansas.    Nov.  11,  1905.) 

1.  Appeal  —  Questions  Reviewable— Find- 
ings—Necessity  OF  Evidence. 

A  finding  of  the  referee  cannot  be  reviewed, 
in  the  absence  of  a  part  of  the  evidence. 

[Ed.   Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §  2911.] 

2.  Principal  and  Agent— Advebse  Interest 
OF  Agent. 

A  transaction  by  which  a  member  of  en 
association  furnished  funds  to  a  corporation 
which  was  conducting  experiments  under  a  con- 
tract with  the  association,  and  accepted  stock 
for  the  funds  so  furnished,  did  not,  in  the 
absence  of  anytiiing  inconsi-stent  with  actual 
good  faith  and  fair  dealing,  preclude  the  member 
from  recovering  from  the  association  for  ex- 
penses incurred  in  looking  after  operations 
under  the  contract  with  the  corporation. 

3.  Refebenck— Report  of  Referee— Filino. 

A  referee's  report  wliich  is  presented  to 
the  clerk  and  marked  "Filed"  within  the  time 


allowed  for  its  filing,  and  then  withdrawn  and 
retained  until  after  the  expiration  of  such  time 
in  order  to  have  it  bound,  is  filed  in  time. 

Error  from  District  Court,  Shawnee  Coun- 
ty;  Z.  T.  Hazen,  Judge. 

Action  by  George  A.  Poole  and  others 
against  B.  W.  Poindexter  and  others.  There 
was  a  judgment  rendered  on  a  report  of  a 
referee,  and  plaintiffs  bring  error.    Affirmed. 

Hazen  &  Welch,  for  plaintiffs  in  error. 
Qulnton  &  Qulnton  and  Loomls,  Blair  & 
Scandrett,  for  defendants  in  error. 

PER  CURIAM.  In  1899,  11  persons  asso- 
ciated themselves  together  for  the  purpose  of 
acquiring  lands  in  Trego  and  Ellis  counties, 
believed  to  contain  gold-bearing  shale,  and 
obtaining  a  process  by  which  the  gold  could 
be  extracted;  their  plan  including  the  subse- 
quent forming  of  a  corporation.  Lands  were 
purchased  and  attempts  were  made  to  dis- 
cover such  a  process.  These  efforts  were  not 
attended  with  success  and  disagreements 
arose  with  regard  to  the  management  of  the 
business,  as  a  result  of  which  several  mem- 
bers of  the  association  brought  an  action  to 
wind  up  its  affairs  and  distribute  its  assets. 
A  referee  was  appointed  to  take  an  account- 
ing between  the  parties  to  the  action.  He  did 
so,  and  made  a  report  which  was  approved  by 
the  court  and  upon  which  a  judgment  was 
rendered.  The  plaintiffs  were  dissatisfied 
with  the  findings  of  the  referee  on  several 
matters,  and  have  brought  this  proceeding  to 
reverse  the  judgment. 

The  principal  objections  urged  against  the 
findings  of  the  referee  relate  to  allowances 
made  to  B.  W.  Poindexter  and  B.  S.  Qulnton, 
who  were  members  of  the  association,  for  ex- 
penses incurred  while  looking  after  its  busi- 
ness. The  first  objection  In  this  regard  is 
based  upon  the  fact  that  a  part  of  these  ex- 
penses arose  after  the  death  of  one  of  the 
members  of  the  association.  It  is  argued 
that  the  association  was  a  partnership,  that 
the  death  of  one  of  the  partners  effected  its 
dissolution,  and  that  its  members  could  not  t>e 
charged  thereafter  with  the  expenses  of 
carrying  on  Its  business.  In  answer  to  this 
the  defendants  in  error  say  that  the  company 
was  a  mining  partnership,  and  that  therefore 
its  existence  was  not  affected  by  the  death  of 
one  partner ;  or,  if  it  was  an  ordinary  partner- 
ship, that  the  expenses  involved  were  made 
In  the  preservation  of  its  property  by  authority 
of  all  the  members,  and  were  therefore  charge- 
able against  them.  It  is  at  least  doubtful 
whether  the  organization  was,  strictly  speak- 
ing, a  mining  partnership,  although  it  may 
have  so  far  partaken  of  the  nature  of  one  as 
to  be  subject  to  the  same  rule  in  this  regard. 
This  need  not  be  determined,  however,  for  the 
evidence  taken  before  the  referee  is  not  all 
preserved  in  the  record,  and  without  it  we 
cannot  say  that  his  findings  might  not  be  up- 
held upon  one  of  the  theories  suggested. 

The  second  objection  made  is  that  a  part  of 
the  expenses  in  dispute  were  incurred  la 
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transactions  conducted  Is  violation  of  a  re- 
straining order  granted  by  the  court  at  the 
commencement  of  the  action,  forbidding  the 
making  of  any  contract  whereby  the  associa- 
tion or  its  members  might  be  made  liable.  It 
does  not  appear,  however,  that  this  order 
was  vlolatetl,  and  a  subsequent  application 
for  an  injunction  of  broader  scope,  directed 
against  the  transaction  of  any  business  for 
the  company,  was  not  allowed. 

The  third  and  final  objections  are  based  up- 
on a  claim  that  Polndexter  and  Quinton  were 
financially  Interested  in  the  business  In  which 
the  expenses  were  incurred  otherwise  than  as 
members  of  the  association,  and  therefore 
were  not  entitled  to  reimbursement  from  It 
Experiments  designed  to  discover  a  process 
for  the  extraction  of  gold  from  the  shale 
were  conducted  by  a  corporation  under  a  con- 
tract with  the  association.  A  part  of  the  ex- 
penses referred  to  were  made  in  looking  af- 
ter operations  under  this  contract  It  Is  con- 
tended that  Polndexter  and  Quinton  were 
stoolcfaolders  in  this  company,  and  were  by 
this  fact  disqualified  to  represent  the  Inter- 
ests of  the  association  In  the  matter.  It  Is 
shown  that  a  small  amount  of  stock  was  of- 
fered them  with  the  avowed  purpose  of  en- 
abling them  to  become  directors ;  but  It  is  not 
clear  that  this  stock  was  accepted.  Polndex- 
ter, however,  stated  that,  finding  the  cor- 
poration to  be  without  funds  to  prosecute 
the  work,  he  furnished  a  sufficient  amount 
to  enable  the  experiments  to  be  continued, 
In  order  that  the  efforts  might  not  be  aban- 
doned, and  accepted  stock  for  it  There 
is  nothing  In  the  evidence  that  is  preserved 
that  Is  inconsistent  with  actual  good  faith 
and  fair  dealing,  and.  In  the  absence  of  a  part 
of  the  testimony.  It  certainly  cannot  be  said 
as  a  matter  of  law  that  the  character  of  the 
transaction  was  such  as  necessarily  to  pre- 
clude a  recovery  of  expenses  from  the  associa- 
tion. 

A  second  complaint  relates  to  a  controversy 
between  S.  S.  Ott  and  B.  S.  Quinton.  F.  O. 
Poponoe,  one  of  members  of  the  association, 
withdrew,  under  an  agreement  that,  in  order 
to  be  relieved  of  further  liability,  he  should 
pay  $500  In  addition  to  $450  that  he  had  al- 
ready contributed,  and  that  whoever  took  his 
interest  should  have  the  benefit  of  the  addi- 
tional payment  Ott  took  half  of  It  which  he 
afterwards  transferred  to  Quinton,  and  the 
disputed  question  Is  whether  the  transfer 
carried  with  it  the  share  of  the  payment  men- 
tioned. In  the  absence  of  a  part  of  the  evi- 
dence, this  court  cannot  review  the  finding  of 
the  referee  upon  this  matter. 

An  objection  Is  also  made  to  the  time  the 
referee's  report  was  filed.  On  the  last  day 
allowed  for  Its  filing  the  referee  presented  It  to 
the  clerk,  had  it  marked  filed,  and  then  with- 
drew it,  and  retained  It  for  several  days  In 
order  to  have  It  bound.  It  is  claimed  that  the 
document  was  not  actually  filed  until  Its  sub- 
sequent return  to  the  clerk.  It  Is  clear  that 
there  may  be  circumstances,  such  as  were 
present  in  Wilkinson  t.  Elliott,  43  Kan.  580, 


23  Pac.  614,  19  Am.  St  Rep.  158,  under  which 
a  paper  may  be  so  Indorsed  by  the  clerk  with- 
out in  fact  being  filed.  But  It  is  equally 
clear  that  a  document  may  be  on  file  in  legal 
contemplation,  although  It  Is  not  physically 
in  the  clerk's  iwssession  or  in  his  ofiice.  In 
this  case  the  notation  by  the  clerk  upon  his 
records  of  the  filing  of  the  report  was  a  notice 
to  all  concerned  that  it  had  been  completed 
and  received  by  him  and  was  from  that  time 
In  his  official  custody.  An  Inspection  of  It 
could  readily  have  been  had  at  any  time 
thereafter  by  anyone  Interested.  It  Is  not 
conceivable  that  any  rights  were  prejudiced 
by  Its  temporary  removal.  The  suggestion 
that  changes  were  made  In  It  before  Its  re- 
turn Is  not  borne  out  by  the  evidence.  We 
think  the  report  was  effectually  filed  within 
time. 
The  Judgment  is  affirmed. 


HAIN  et  al.  v.   MATTES. 
(Supreme  Court  of  Colorado.    Nov.  6,  1905.) 

1.  MiNBS  AND  Miring — Action  on  Advebsb 
Claim— GoMPUiiNT. 

The  complaint  in  an  action  on  an  adverse 
claim  to  a  mining  location  need  not  allege  that 
the  adverse  claim  was  filed  in  the  land  office 
within  60  days  of  publication. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Mines  and  Minerals,  i  93.] 

2.  Same  —  Time    of    Filing    Complaint  — 
Waives  of  Objection. 

Any  objection  based  on  the  complaint  in 
action  on  an  adverse  claim  to  a  mining  claim 
not  being  filed  within  30  days  after  the  filing 
of  the  adverse  claim  is  waived,  where  not 
specially  raised  by  demurrer  or  answer. 

3.  Same— Assessment  Wobk. 

Under  Rev.  St  U.  S.  §  2324  [U.  S.  Comp. 
St  1901,  p.  1426],  providing  that  on  each  lo- 
cated mining  claim,  till  issuance  of  pateet,  $100 
worth  of  labor  or  improvements  shall  be  made 
each  year,  but  when  such  claims  are  held  in 
common,  such  expenditure  may  be  made  on  any 
one  claim,  and  Act  Cong.  Feb.  11,  1875,  c.  41, 
18  Stat  315  [U.  S.  Comp.  St.  1901,  p.  1427), 
amending  such  section,  so  that,  when  a  person 
has  or  may  run  a  tunnel  for  developing  the  lode 
or  lodes  owned  by  him,  the  money  so  expended 
shall  be  taken  and  considered  as  expended  on 
such  lode  or  lodes,  work  done  in  a  tunnel  may 
be  applied  as  assessment  work  on  a  mining 
location,  though  the  person  doing  the  work  does 
not  own  a  continuous  strip  of  territory  from 
the  portal  of  the  tunnel  to  the  l>oundary  of  such 
location. 

4.  Tbial  — Instbuctions— Nbcessiti  of  Re- 
quest. 

Complaint  that  instructions  were  indefinite 
and  uncertain  may  not  be  made  by  one  who 
fails  to  request  instructions  on  the  points  in- 
volved. 

[Ed.  Note. — For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  g  628.] 

Appeal  from  District  Court,  Ouray  Coun- 
ty ;  Theron  Stevens,  Judge. 

Action  between  Frank  A.  Hain  and  others 
and  William  F.  Mattes.  Judgment  for  Mat- 
tes, and  the  other  parties  appeal.    Affirmed. 

Henry  &  Sigfrid  and  T.  W.  Emerson,  for 
appellants.  Story  &  Story  and  Thomas  Y. 
Bradshaw,  for  appellee. 
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MAXWELL,  J.  This  Is  a  suit  In  support 
of  an  adverse  claim  filed  by  the  Senator 
Beck  lode  mining  claim  against  the  Dutch 
Girl  lode  mining  claim.  The  Senator  Beck 
had  Judgment 

In  the  discussion  of  this  case  we  shall  call 
the  appellants  the  Dutch  Girl  and  the  appel- 
lee the  Senator  Beck.  The  Senator  Beck 
Is  many  years  the  senior  location.  No  ques- 
tion Is  raised  involving  the  validity  of  the 
location  of  either  claim,  provided,  that  at 
the  time  of  the  discovery  and  location  of  the 
Dutch  Girl,  the  land  was  subject  to  location 
by  reason  of  the  failure  to  perform  the  an- 
nual assessment  work  for  the  Senator  Beck, 
for  the  year  1898.  Preliminary  to  a  discus- 
sion of  the  main  question  we  will  dispose  of 
the  contention  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  in  that  it  does  not  allege  that  the 
adverse  claim  was  filed  In  the  United  States 
Land  Office,  and  suit  in  support  thereof  com- 
menced within  the  time  provided  by  section 
232«,  Rev.  St  U.  S.  [U.  S.  Comp.  St  1901,  p. 
430].  These  precise  points  were  ruled  In 
Pennsylvania  Mining  Co.  v.  Bales,  18  Colo. 
App.  108,  70  Pac.  444,  and  Rawlings  v.  Casey, 
19  Colo.  App,  152,  73  Pac.  1090,  to  the  effect 
that  It  was  unnecessary  to  allege  In  the  com- 
plaint that  the  adverse  claim  was  filed  in 
the  Land  Office  within  the  60  days  of  publi- 
oatlon,  and  that  defendant  waived  bis  ob- 
jection— If  one — ^that  the  complaint  was  not 
filed  within  30  days  after  date  when  the  ad- 
verse was  filed,  by  going  to  trial  without  hav- 
ing raised  such  question,  by  specially  plead- 
ing it  in  a  demurrer  or  answer.  The  ques- 
tions presented  here  were  raised  for  the  first 
time  at  the  trial  by  a  motion  of  the  Dutch 
Olrl  to  exclude  all  evidence.  With  the  rul- 
ings made  by  the  Court  of  Appeals  In  the 
cases  cited,  we  are  in  accord. 

The  pivotal  question  In  this  case  is,  was 
the  annual  assessment  for  the  year  1898 
performed  within  the  surface  boundaries  of 
the  Senator  Beck,  or  if  the  work  was  per- 
formed elsewhere,  was  It  Intended  as  an  an- 
nual assessment  upon  the  claim  and  of  such 
character  as  would  Inure  to  the  benefit  there- 
of 7  There  was  evidence  that  In  1898  a  shaft 
had  been  sunk  within  the  surface  boundaries 
of  the  Senator  Beck  for  the  benefit  of  the 
owners  of  the  property ;  that  this  work  was 
not  worth  $100  (as  testified  by  the  person 
who  performed  the  same),  and  that  it  was 
worth  $120  to  $140  (as  testified  by  two  disin- 
terested witnesses) ;  that  previous  to  and  dur- 
ing the  year  1898  the  owner  of  the  Senator 
Beck  was  driving  what  is  known  as  the 
"Swamp  Angel  timnel,"  which  had  its  portal 
on  the  Swamp  Angel  lode,  the  property  of 
such  owner;  that  such  tunnel  was  driven 
with  the  Intention  of  devek>ping  the  Senator 
Beck  and  other  claims ;  that  work  upon  such 
tunnel  tended  to  the  development  of  the  Sen- 
ator Beck,  and  inured  to  its  benefit ;  that 
$2,400  worth  of  work  was  done  in  the  tun- 
oel  during  the  year  1898 ;  that  this  work  was 


done  In  the  tunnel  for  the  benefit  of  the 
Senator  Beck  and  31  other  claims ;  that  the 
Swamp  Angel  tunnel  continued  would  even- 
tually reach  the  Senator  Beck.  The  jury 
was  instructed  that  it  was  not  necessary  that 
the  annual  assessment  should  be  done  with- 
in the  boundaries  of  the  claim;  that  such 
work  might  be  done  In  a  tunnel  off  the  claim 
when  such  tunnel  was  driven  by  the  owner 
for  the  purpose  of  developing  the  claim,  and 
If  It  was  found  that  the  plaintiff  (Senator 
Beck)  was  running  a  tunnel  for  the  purpose 
of  developing  the  Senator  Beck  and  that  the 
work  performed  therein  tended  to  develop 
such  claim,  such  work  is  in  law  considered 
the  equivalent  of  assessment  work  within  the 
boundaries  of  the  claim. 

The  last  paragraph  of  this  Instruction  Is: 
"And  the  court  further  instructs  you  that 
contiguity  of  territory  is  not  necessary  In 
order  to  have  such  work  apply  as  an  assess- 
ment" Exception  was  taken  to  and  error  is 
assigned  upon  the  paragraph  quoted.  As  we 
understand  the  contention  of  counsel.  It  is 
that  the  owner  of  a  claim  cannot  develop 
his  claim  by  a  tunnel,  or  apply  work  In  such 
tunnel  as  an  assessment  on  the  claim,  unless 
be  owns  a  continuous  strip  of  territory  from 
the  portal  of  the  tunnel  to  the  exterior 
boundaries  of  the  claim  upon  which  it  Is 
sought  to  apply  the  tunnel  work  as  assess- 
ment work.  Pertinent  statutory  provisions 
are :  "  •  •  •  On  each  claim  located  af- 
ter the  10th  day  of  May,  1872,  and  until  pat- 
ent has  been  Issued  therefor,  not  less  than 
$100.00  worth  of  labor  or  improvements  shall 
be  made  during  each  year,  •  •  ♦  but 
when  such  claims  are  held  in  common  such 
expenditure  may  be  made  upon  any  one 
claim."  Section  2324,  Rev.  St  U.  S.  [U.  S. 
Comp.  St  1901,  p.  1420] :  "That  section  2324 
of  the  Revised  Statutes  be  and  the  same  la 
hereby  amended  so  that  when  a  person  or 
company  has  or  may  run  a  timnel  for  the 
purpose  of  developing  the  lode  or  lodes  owned 
by  such  person  or  company,  the  money  so  ex- 
pended shall  be  taken  and  considered  as  ex- 
pended on  such  lode  or  lodes."  Act  Cong. 
Feb.  11, 1875,  c.  41,  18  Stat  315  [U.  S.  Comp. 
St  1901,  p.  1427]. 

One  end  sought  by  the  acts  of  Ciongress 
above  quoted  was  the  development  of  the 
mineral  resources  of  the  country,  and  to  the 
accomplishment  of  this  end  the  appropriator 
of  public  mineral  domain  was  required  to  ex- 
pend not  less  than  $100  in  labor  or  improve- 
ments upon  or  for  the  development  of  each 
claim  in  each  year.  Section  2324  required 
this  expenditure  to  be  on  each  claim,  sub- 
ject to  the  exception  that  when  claims  were 
held  in  common  such  expenditure  might  be 
made  upon  one  claim,  clearly  indicating  that 
it  was  the  intention  of  Congress  to  provide 
a  method  for  the  economical  development  of 
a  group  of  contiguous  claims.  The  amend- 
ment of  1875  provided  for  the  development 
of  one  or  more  claims  by  means  of  a  tunnel. 
Which  method  of  development  waa  not  pro- 
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Tided  for  by  section  2S24,  imlees  snch  tun- 
nel was  on  one  of  tbe  claims  held  In  common, 
and  which  comprised  a  group  of  contiguous 
claims.  A  construction  which  would  limit 
the  right  granted  by  the  amendment  of  1875, 
to  a  tunnel  constructed  or  driven  on  a  claim 
or  claims  contiguous  to  each  other,  would 
destroy  tbe  right  granted  by  the  amendment, 
as  such  right  was  granted  by  section  2324. 
In  other  words,  if  work  done  in  a  tunnel 
cannot  be  applied  to  assessment  work  on  a 
mining  location,  unless  the  party  doing  tbe 
work  In  the  tunnel  Is  the  owner  of  a  contin- 
uous strip  of  territory  through  which  a  tun- 
nel may  be  driven  from  the  portal  thereof  to 
the  claim  sought  to  be  improved  by  tunnel 
work,  the  amendment  of  1875  is  meaningless, 
and  of  no  force  and  effect  Section  2324 
granted  the  right  to  perform  the  assessment 
upon  one  claim  for  the  benefit  of  claims  held 
In  common,  or  a  group  of  contiguous  claims, 
and  there  is  no  manner  of  securing  a  con- 
tinuous strip  of  territory  through  or  over 
mineral  lands  except  by  locating  a  group  of 
contiguous  mining  claims,  or  by  means  of  a 
tunnel  site  location.  It  is  conceded  that 
there  Is  not  a  syllable  In  either  section  2321 
or  tbe  amendment  of  18T5  in  regard  to  the 
contiguity  contended  for;  but  the  same  is 
sought  to  be  established  by  a  construction 
placed  upon  the  cases  cited,  which  would,  in 
our  Judgment,  establish  the  principle  by 
Judicial  legislation. 

A  careful  analysis  of  the  cases  cited  In 
support  of  the  contention  of  the  Dutch  Girl, 
keeping  in  mind  the  statutory  provisions 
above  quoted,  will  demonstrate  that  they  are 
not  in  point  We  cannot  review  all  of  the 
cases,  but  will  select  those  which  seem  to 
be  strongest  In  support  of  the  proposition 
contended  for,  and  point  out  the  distinction 
between  the  cases  cited  and  the  case  under 
consideration,  at  the  same  time  calling  at- 
tention to  statements  and  expressions  In  the 
opinions  which  are  opposed  to  the  proposi- 
tion in  support  of  which  the  cases  are  cited. 

Tbe  first  case  cited  Is  Mt  Diablo  Mining 
Co.  V.  Callison,  5  Sawyer,  439,  Fed.  Oas.  No. 
9,886.  As  stated  by  Judge  Hlllyer,  who  wrote 
the  opinion,  the  question  before  the  court 
was:  "Whether  the  plaintiff  in  tbe  year 
1877  failed  to  comply  with  the  condition  as 
to  labor  on  tbe  Dinero  claim  stated  in  sec- 
tion 2324,  Rev.  St."  The  facts  were:  The 
plaintiffs  owned  three  mining  claims,  tbe 
Dinero,  Mt  Diablo,  and  Peru,  all  of  which 
adjoined  each  other.  No  question  of  the 
contiguity  of  territory  was  Involved.  No 
mention  of  the  amendment  of  1875  was  made, 
and  consequently  no  construction  thereof 
could  have  been  announced.  In  tbe  course 
of  the  opinion  it  is  said:  "Work  done  out- 
side of  the  claim  or  outside  of  any  claim, 
If  done  for  the  purpose  and  as  a  means  of 
prospecting  or  developing  tbe  claim,  as  In 
tbe  case  of  tunnels,  drifts,  etc.,  is  as  availa- 
ble for  holding  tbe  claim  as  if  done  within 
tbe  boundaries  of  tbe  claim  itself.  One  gen- 
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eral  system  may  be  formed,  well  adapted  and 
intended  to  work  several  contiguous  claims 
or  lodes,  and,  when  such  is  tbe  case,  work 
in  furtherance  of  this  system  is  work  on  the 
claims  intended  to  be  developed  by  it" 

St  Louis  Co.  V.  Kemp,  104  U.  S.  036,  26  L. 
Ed.  875,  is  cited.  In  this  case  the  question 
Involved  was  the  validity  of  a  placer  patent 
which  included  a  number  of  contiguous 
claims  amounting  in  all  to  164.61  acres.  In- 
cidentally the  court  discussed  the  law  ap- 
plicable to  assessment  on  mining  claims,  and, 
in  this  connection,  uses  the  following  lan- 
guage: "Labor  and  improvements,  within 
the  meaning  of  the  statute,  are  deemed  to 
have  been  bad  on  a  mining  daim,  whether 
It  consists  of  one  location  or  several,  when 
the  labor  is  performed  or  the  Improvements 
are  made  for  its  development;  that  is,  to 
facilitate  tbe  extraction  of  tbe  metals  It 
may  contain,  though  in  fact  such  labor  and 
improvements  may  be  on  ground  which  orig- 
inally constituted  only  one  of  the  locations, 
as  in  sinking  a  shaft,  or  l>e  at  a  distance 
from  the  claim  itself,  as  where  the  labor  is 
performed  for  the  turning  of  a  stream,  or 
the  introduction  of  water  or  where  the  im- 
provement consists  in  the  construction  of  a 
flume  to  carry  off  the  debris  or  waste  ma- 
teriaL"  There  Is  nothing  in  the  statement 
of  facts  or  the  discussion  of  the  court  to 
Indicate  that  the  amendment  of  1875  was 
under  consideration  in  this  case. 

Jackson  v.  Roby,  109  U.  S.  440,  3  Sup.  Ct. 
301,  27  L.  Ed.  990,  decided  that  the  ex- 
tension of  a  flume  upon  a  placer  claim  and 
the  use  of  such  claim  for  dumping  purposes 
was  not  such  Improvement  of  the  claim  as 
contemplated  by  section  2324,  although  tbe 
claim  so  used  and  other  claims  were  held  in 
common.  The  amendment  of  1875  was  not 
in  any  manner  before  the  court  and  the  state- 
ment of  facts  clearly  indicates  that  this  case 
was  decided  upon  a  construction  placed  upon 
section  2324  alone. 

In  Chambers  v.  Harrington,  111  U.  8.  350, 
4  Sup.  Ot  428,  28  L.  Ed.  452,  the  defendant 
owned  three  adjoining  claims  which  were 
being  developed  by  a  shaft  on  one  of  the 
claims.  Tbe  plslntlff  claimed  a  portion  of 
the  territory  of  one  of  tbe  claims,  other  than 
the  one  upon  which  the  shaft  was  located, 
on  the  ground  that  the  claim  had  been  for- 
feited by  failure  to  work  the  annual  assess- 
ment on  tbe  claim.  It  was  held  that  work 
done  In  tbe  shaft  had  a  tendency  to  develop 
the  claim  relocated,  and  was  sufficient  to 
hold  it  Tbe  language  of  the  opinion  clearly 
indicates  that  tbe  case  came  within  section 
2324.  After  stating  the  substance  of  tbe 
amendment  of  1875,  the  opinion  proceeds: 
"We  are  unable  to  see  that  it  the  amend- 
ment affects  the  character  of  other  work 
to  be  done  or  Improvements  to  be  made  ac- 
cording to  the  law  as  it  stood  before,  except 
as  It  gives  a  special  value  to  making  a  tun- 
nel." This  quotation  Is  the  only  reference 
in  tbe  opinion  to  the  wnendment  ot  187S,  and 
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the  only  coBstroctlon  -placed  by  the  court 
upon  such  amendment 

De  Noon  v.  Morrison,  83  Cal.  1(33,  23  Pac. 
374,  Involved  placer  mining  claims  adjoining 
each  other  and  the  question  of  the  contiguity 
of  territory  was  not  before  the  court 

Hall  T.  Kearney,  18  Colo.  505,  33  Pac.  373, 
decided  that  work  done  upon  a  patented 
claim,  one  of  a  group  of  contiguous  claims,  if 
In  fact  done  for  the  development  of  the  claim, 
may  be  considered  assessment  worli  for  such 
claim,  notwithstanding  the  fact  that  tt  was 
done  outside  of  the  exterior  lines  of  the 
claim.  The  court  says:  "Did  the  work, 
where  done,  tend  to  the  development  of  the 
Randolph  and  Roscoe  claims?  and  was  it  In 
fact  performed  for  the  benefit  of  these  loca- 
tions? are  the  controlling  questions  to  be  de- 
termined; and  it  is  Immaterial  whether  the 
Improvement  Is  upon  patented  or  unpatented 
property,  except  as  this  may  throw  light  upon 
the  Intention  of  the  parties  In  doing  the 
work." 

Gird  V.  California  Oil  Co.  (C.  C.)  60  Fed. 
531,  involved  the  application  of  section  2324 
to  placer  locations  of  oil  lands,  and  In  no 
wise  involved  a  construction  of  the  amend- 
ment of  1875. 

Royston  v.  Miller  (C.  C.)  76  Fed.  50,  was 
a  suit  In  equity  for  an  accounting  and  for 
partition  of  a  group  of  mining  claims  known 
as  the  "Kingston  Mines"  and  the  "Irvine 
Tunnel"  run  for  the  purpose  of  prospecting 
and  developing  the  mining  claims.  The 
group  consisted  of  four  claims  known  as  the 
"Provider,"  the  "Morris,"  the  "California" 
and  the  "Chicago."  The  first  three  were 
contiguous.  The  Chicago  was  separated 
from  them  by  the  Victorlne,  a  patented  min- 
ing claim  owned  by  other  parties.  The  ques- 
tion of  forfeiture  of  the  rights  of  some  of 
the  parties  in  a  portion  of  the  property  arose 
upon  the  trial,  one  side  contending  that 
work  in  the  Irvine  tunnel  for  the  year  1892 
was  sufficient  to  hold  the  four  claims  of  the 
group,  including  the  Chicago,  which  as  stated, 
was  separated  from  the  other  claims  by  a 
patented  claim.  Judge  Hawley,  In  an  oral 
opinion,  held  that  work  done  upon  the  Ir- 
vine tunnel  in  1892  was  wholly  insufficient 
to  constitute  a  compliance  with  the  provisions 
of  section  232i  as  to  the  amount  of  annual 
assessment  to  be  performed  on  the  Chicago 
claim,  and  that  such  work  was  only  suffi- 
cient to  hold  the  three  mining  claims  that 
were  contiguous;  citing  Chambers  v.  Har- 
rington, supra,  and  Mining  Co.  v.  Calllson, 
supra,  in  support  of  this  conclusion. 

It  does  not  appear  from  the  statement  of 
facts  contained  In  the  opinion  that  the  tunnel 
was  either  on  or  ofT  the  group  of  contiguous 
claims.  The  amendment  of  1875  was  not  dis- 
cussed in  the  opinion,  which,  as  to  the  point 
here  tmder  discussion  Is  based  entirely  upon 
the  cases  cited,  which  cases,  as  we  have 
shown,  did  not  involve  the  question  of  con- 
tiguity or  noncontlgnlty  of  territory  under 
the  amendment  of  1875.    It  further  appears 


from  the  opinion,-  that  the  dlscussloD  of  this 
particular  point  was  not  necessary  to  a 
decision  of  the  case,  and  therefore  the  state- 
ment of  the  court  in  this  behalf  might  be 
treated  aa  obiter  dictiun.  Further  discus- 
sion of  the  cases  cited  would  unnecessarily 
prolong  this  opinion.  Suffice  it  to  say  that 
we  have  examined  all  of  them  and  that  the 
statement  of  facts  In  each  case  shows  that  the 
mining  claims  involved  were  contiguous,  and 
that  the  question  here  presented  was  not 
under  discussion  or  decided  in  any  of  them. 

Our  investigation  of  the  cases  cited  also 
discloses  the  fact  that  expressions  may  be 
found  in  some  of  them  which  seem  to  sup- 
port the  proposition  to  which  they  are  here 
cited.  "The  language  of  the  court  is  al- 
ways to  be  understood  by  applying  it  to  the 
facts  of  the  case  decided.  That  which  seems 
to  be  general  and  of  universal  application 
has,  in  reality,  often  a  limited  application; 
and  so  the  words  of  truth  and  utterances  of 
law,  undeniable  in  the  case  wherein  they  are 
spoken,  become  the  parents  of  error  and 
false  doctrine."  Branch  v.  Mitchell,  24  Ark. 
439.  Applying  this  rule  to  all  the  cases  cited, 
we  unhesitatingly  say  that  no  one  of  them  Is 
an  authority  in  support  of  the  proposition  to 
which  It  is  cited.  This  court  has  decided  that 
labor  performed  by  the  owner  of  a  claim  in 
constructing  a  wagon  road,  a  small  part  of 
which  was  within  the  boundary  of  the  claim, 
for  the  purpose  of  better  developing  the 
claim,  may  be  treated  as  a  compliance  with 
the  law  relating  to  annual  assessments  there- 
on. Doherty  v.  Morris.,  17  Colo.  105,  28  Pac. 
85.  If  labor  performed  upon  a  wagon  road 
outside  the  boundaries  of  the  claim,  or  "out- 
side of  any  claim"  (Mt  Diablo  Case,  supra), 
or  "at  a  distance  from  the  claim  itself"  (St 
Louis  Co.  V.  Kemp,  supra),  or  "upon  a  patent- 
ed claim"  (Hall-Kearney  Case,  supra),  may  be 
held  to  be  a  compliance  with  the  law  relating 
to  annual  assessment  work,  work  done  in  a 
tunnel  for  the  purpose  of  developing  the 
claim,  and  which  has  a  tendency  to  develop 
it,  may  be  so  considered  regardless  of  the  con- 
tiguity or  noncontiguity  of  territory,  from  the 
portal  of  the  tunnel  to  the  claim  sought  to 
be  developed.  The  true  test  to  be  applied  is, 
does  the  work  benefit  or  tend  to  benefit  the 
claim,  and  was  it  done  for  the  purpose  of 
developing  the  claim?  The  fact  that  the 
territory  between  the  timnel  and  the  claim  to 
l>e  developed  is  vacant  and  unoccupied,  or 
owned  by  another  person,  becomes  Important 
only  in  so  far  as  that  fact,  if  it  exists,  may 
have  a  bearing  upon  the  ultimate  question 
of  fact,  as  to  whether  the  tunnel  does  or  does 
not  tend  to  develop  the  claim,  which  question 
of  fact,  must  be  determined  by  the  Jury  under 
proper  instructions.  Our  conclusion  Is  that 
there  was  no  error  in  the  Instruction. 

Complaint  is  made  that  other  instructions 
were  indefinite,  and  tended  to  mislead  the 
Jury.  It  is  possible  that  standing  alone  some 
of  the  Instructions  are  subject  to  this  criti- 
cism ;  but,  considered  as  a  whole,  the  instruc- 
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tlons  fairly  and  fully  presented  to  tbe  Jury 
tbe  legal  principles  applicable  to  the  evidence. 
If  more  specific  instructions  bad  been  desired 
upon  any  of  the  points  Involved,  request 
therefor  should  have  been  made.  This  was 
not  done.  Therefore  complaint  that  the  in- 
structions were  Indefinite  and  uncertain  can- 
not be  made  by  the  party  failing  to  request 
instructions  covering  tbe  points.  M.  &  M. 
Ck).  v.  Prentice,  25  Colo.  4,  52  Pac.  210,  and 
cases  cited.  It  Is  sufficient  to  say,  that  the 
court  did  not  err  in  sustaining  objections  to 
questions  on  cross-examination  relating  to 
the  work  done  on  the  Senator  Beck  in  1896 
and  1897,  as  such  evidence  was  Immaterial. 
The  evidence  admitted  of  the  value  of  work 
done  In  tbe  Swamp  Angel  tunnel,  and  tbe  in- 
tention with  which  such  work  was  done,  was 
competent  and  admissible.  Other  exceptions 
taken  and  urged  here  were  either  not  well 
taken  or  concern  Immaterial  matters 

The  judgment  will  be  affirmed. 

Affirmed. 

GABBERT,  0.  J.,  and  aUNTER,  7.,  concur. 
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DENVER  PUBLIC  WAREHOUSE  CO. 

et  al.  V.   IIOLLOWAY. 

(Supreme  jCourt  of  Colorado.    Nov.  6,  1905.) 

1.  LlBEI/— PBIVII.EOED    COMMUNICATION. 

A  communication  between  officers  of  a  cor- 
poration on  the  subject  of  tlie  conduct  of  one 
of  its  servants  is  privileged. 

2.  Samk— Question  roB  Coctbt. 

Whether  ttie  occasion  of  a  communication 
is  such  as  to  make  it  privileged  is  a  question 
for  tlie  court. 

[EM.  Note. — For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Libel  and  Slander,  §  3G2.] 

3.  Same— Loss  or  Pbivii.eoe. 

The  privilege  connected  with  a  communi- 
cation from  one  officer  of  a  corjroration  to  an- 
other on  the  subject  of  the  conduct  o£  one  of 
its  servants  is  not  lost  by  the  officer  receiving 
it  disclosing  its  contents  to  another  servant 
as  a  reason  why  tbe  servant  about  whom  it 
was  written  was  discharged. 

4.  Same— Actual  Malice. 

Plaintiff,  in  an  action  for  libel  based  on  a 
privileged  communication,  has  the  burden  of 
proving  actual  malice. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Gent.  Dig.  Libel  and  Slander,  f  150.] 

Appeal  from  District  Court,  City  and 
County  of  Denver;  F.  T.  Johnson,  Judge. 

Action  by  Judson  11.  Holloway  against 
the  Denver  Public  Warehouse  Company  and 
others.  Judgment  for  plaintiff.  Defendants 
appeal.    Reversed. 

Thomas  H.  Hood,  for  appellants.  Horace 
O.  Benson,  for  appellee. 

STEELE,  J.  Judson  H.  Holloway  brought 
bl8  action  In  tbe  district  court  of  the  Sec- 
ond judicial  district  against  the  Den- 
ver Public  Warehouse  Company,  John  L. 
Jerome,  and  D.  R.  Benedict,  based  upon  the 
following   letter:    "Denver,    Colo.,    Dec   4, 


1901.  Mr.  D.  R.  Benedict,  Manager  Denver 
Public  Warehouse  Co.,  City— Dear  Sir:  I 
have  given  a  good  deal  of  thought  to  the 
report  yon  made  yesterday  of  the  disappear- 
ance of  forty-one  bags  of  sugar  on  consign- 
ment to  the  warehouse.  I  am  not  satisfied 
with  tbe  statement  that  no  explanation  can 
be  given  for  this  loss.  Your  foreman  is  on 
duty  through  business  hours.  It  would  be 
impossible  for  the  41  bags  of  sugar  to  dis- 
appear without  his  knowledge.  When  mer- 
chandise of  this  sort  is  put  in  his  charge,  we 
have  got  to  depend  upon  finding  the  goods 
there  or  receipts  for  same.  I  don't  con- 
sider that  it  was  possible  for  this  sugar  to 
have  been  taken  out  of  the  warehouse  dur- 
ing the  night.  Please  discharge  Mr.  Hollo- 
way immediately  from  his  position  as  fore- 
man, and  tell  him  that  it  is  my  intention  to 
prosecute  him  for  the  theft  of  the  sugar,  un- 
less he  can  give  some  reasonable  explanation. 
Yours  truly,  John  L.  Jerome." 

The  amended  complaint  alleges  that  the 
Denver  Public  Warehouse  Company  is  a 
corporation,  and  that  at  the  time  of  the 
sending  of  the  letter  John  L.  Jerome  was  the 
treasurer  and  D.  R.  Benedict  was  the 
manager  of  the  business  of  the  said  company. 
It  is  farther  alleged  that  the  defendants,  for 
the  purpose  of  Impeaching  plaintiff's  good 
name  and  subjecting  him  to  disgrace,  and  to 
bring  him  Into  disrepute  among  bis  neighbors 
and  acquaintances,  did  falsely,  wickedly,  and 
maliciously  write  and  publish  the  aforesaid 
letter,  and  that  the  said  defendants  did 
maliciously  and  willfully  publish  said  letter 
and  tbe  contents  tberof  by  reading  the  same 
to  various  people,  and  permitting  other  per- 
sons to  read  the  same,  for  the  purpose  of  in- 
juring this  plaintiff  in  his  reputation.  Plain- 
tiff therefore  prays  for  damages  in  the  sum 
of  $10,000.  A  demurrer  to  this  amended 
complaint,  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  was  filed,  and  tbe  demurrer  was 
overruled.  In  the  answer  the  defendants 
admit  writing  and  sending  the  letter  as  al- 
leged In  the  complaint,  and  alleged  that  It 
was  written  by  said  Jerome  to  said  Benedict 
In  the  course  of  their  said  employment  by 
and  for  the  warehouse  company;  that  said' 
defendant  John  L.  Jerome,  in  good  faith  and 
without  ill  will  or  evil  intention  of  any  sort 
toward  the  plaintiff,  and  in  no  other  manner 
whatsoever,  on  December  4,-  1901,  wrote  and 
sent  to  said  defendant  D.  R.  Benedict  the 
said  letter,  believing  the  statements  therein 
to  be  true;  and  that  said  D.  R.  Benedict, 
in  good  faith  and  without  ill  will  or  evil  in- 
tention of  any  sort  toward  the  plaintiff,  and 
in  no  other  manner  whatsoever,  received  and 
Sfubmltted  to  plaintiff  said  letter  in  regard 
to  the  discbarge  of  said  plaintiff  from  his 
position  as  foreman.  The  replication  denies 
the  matters  set  forth  in  the  answer.  The 
trial  resulted  in  a  verdict  in  favor  of  the 
plaintiff  and  against  the  defendants  Jointly 
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Cor  the  sam  of  $5,000,  from  which  Judgment 
the  defendants  have  appealed. 

We  shall  not  undertake  to  consider  all  of 
the  assignments  of  error,  for  the  reason  that 
we  are  of  opinion  that  the  court  in  his  In- 
Btmctions  to  the  Jury  has  committed  error 
which  requires  the  reversal  of  the  Judgment 

Instruction  No.  8,  given  by  the  court,  is  as 
follows:  "The  court  Instructs  the  Jury  that 
the  suspicion  or  belief  in  the  mind  of  the 
publisher  that  the  article  published  is  true 
constitutes  no  Jnstlflcatlon  of  the  charge. 
The  publisher,  In  order  to  Justify,  must  not 
only  prove  that  there  was  such  belief  and 
suspicion,  but  he  must  prove  that  the  Iden- 
tical charge  made  was  true.  It  Is  the  policy 
of  the  law  to  protect  the  innocent  from 
reports  that  may  be  spread  over  the  world 
by  means  of  writing  contaminating,  vile, 
and  malignant  falsehoods,  which  may  make 
an  Impression  which  would  take  much  time 
and  trouble  to  erase,  and  which  it  might  be 
difficult.  If  not  impossible,  ever  completely  to 
remove." 

Instruction  No.  4:  "The  court  instructs 
the  Jury  that,  where  a  false  article  Is  libel- 
ous upon  Its  face,  the  law  implies  malice, 
and  evidence  of  malice  la  not  required  out- 
side of  the  publication;  and  In  this  case,  if 
the  publication  Is  false^  the  plaintiff  Is  not 
bound  to  offer  other  evidence  than  that  of 
the  publication  in  proof  of  malice,  for  In 
such  case  the  law  implies  malice  In  the 
author  and  publisher  and  each  subsequent 
publisher,  whether  In  fact  malice  existed  or 
not" 

Instruction  Na  12:  '^be  court  Instructs 
the  Jury  that  a  publication,  the  obvious 
tendency  of  which,  taken  as  a  whole,  is  to 
fasten  suspicion  of  guilt  of  a  felony  upon 
the  plaintiff,  is  actionable,  although  the 
publication  contains  no  direct  charge;  and  In 
this  case.  If  the  Jury  believe  from  the  evl* 
dence  that  the  tendency  of  this  letter  In  ques- 
tion, taken  as  a  whole.  Is  to  falsely  and 
maliciously  fasten  the  suspicion  of  guilt 
of  a  felony  upon  the  plaintiff,  even  though 
you  may  believe  that  It  contains  no  such 
direct  charge,  yonr  verdict  will  be  for  the 
plaintiff,  unless  defendants  shall  have  prov- 
ed by  a  preponderance  of  the  evidence  that 
the  charge  made  Is  true,  or  that  the  publi- 
cations of  the  letter  were  each  privillged 
publications  and  without  malice  In  fact" 

Instruction  No.,  20:  "The  Jury  are  In- 
structed that  the  stockholders,  officers,  and 
directors  of  a  corporation  have  the  right  or 
privilege  to  communicate  to  each  other,  or  to 
the  corporation  of  which  they  are  members, 
whatever  they  know,  or  have  reason  to  be- 
lieve, and  do  In  fact  believe,  in  respect  to  the 
management  of  the  corporation  or  the  con- 
duct of  any  one  of  Its  employes  or  servants. 
These  are  what  In  law  are  called  'privileged 
communications.'  And,  when  words  are  thus 
■poken  or  written  in  such  privileged  com- 
DBBlcatlons,  the  party  concerning  whom  tb^ 


are  spoken  or  written  cannot  recover  for 
such  words  so  spoken  or  wrlttra,  nnlesa  be 
shows  that  said  communications  were  made 
with  malice  or  without  probable  cause  to- 
ward him,  or  unless  the  same  are  published 
to  some  third  person  other  than  snch  officers 
and  directors." 

It  appears  to  us  that  the  court  has  pro- 
ceeded upon  a  wrong  theory,  and  has  ex- 
cluded from  the  consideration  of  the  Jury 
the  question  of  the  right  of  the  officers 
of  this  corporation  to  communicate  with 
each  other  upon  the  subject  of  the  con- 
duct of  one  of  the  employes.  In  Wagner  v. 
Scott  164  Ma  289,  63  S.  W.  1107,  the  court, 
quoting  from  Newell  on  Slander  and  Libel, 
says:  "A  privileged  communication  Is  an 
exception  to  the  rule  that  every  defamatory 
publication  Implies  malice.  A  qnalifled  privi- 
lege Is  extended  to  a  communication  made  In 
good  faith  upon  any  subject-matter  in  which 
the  party  communicating  has  an  interest  or 
in  reference  to  which  be  has  a  duty,  either 
legal,  moral,  or  social,  if  made  to  a  person 
having  a  corresponding  interest  or  duty,  and 
the  burden  of  proving  the  existence  of  malice 
is  cast  upon  the  person  claiming  to  have  been 
defamed.  •  •  •  'The  theory  of  privilege 
In  connection  with  the  law  of  defamation  in- 
volves a  variety  of  conditions  of  some  nicefy, 
and  also  a  doctrine  not  always  of  easy  appli- 
cation to  a  set  of  facts,  and,  such  being  the 
case  In  any  trial,  whether  civil  or  criminal, 
while  the  questions  of  libel  or  no  libel,  malice 
or  no  malice,  are  matters  of  tact  for  the  Jury, 
the  question  of  privilege  or  no  privilege  is 
entirely  one  of  law  for  the  Judge.  That  i« 
to  say,  it  is  exclusively  for  the  Judge  to  de- 
termine whether  the  occasion  on  which  the 
alleged  defamatory  statement  was  made  was 
such  as  to  render  the  communication  a  privi- 
leged one.  The  Jury,  however,  wUl  be  the 
proper  tribunal  to  determine  the  question  of 
express  malice,  where  evidence  of  ill  will  is 
forthcoming;  but,  if,  taken  in  omnection 
with  admitted  facts,  the  words  complained  of 
are  such  as  must  have  been  used  honestly 
and  in  good  faith  by  the  defendant  the 
Judge  may  withdraw  the  cause  from  a  Jury 
and  direct  a  verdict  for  the  defendant"* 
And,  in  quoting  from  Oassett  v.  Qilbert,  6 
Gray,  97,  further  says:  "The  question 
whether  in  a  particular  case  a  publication 
is  to  be  deemed  privileged — ^that  is,  whether 
the  situation  of  the  party  making  It  and  the 
circumstances  attending  It  were  such  as  to 
rebut  the  legal  inference  of  malice — ^Is  a 
question  of  law,  to  be  determined  by  the 
court  in  the  first  Instance.  But*  "  the  court 
proceeds,  *"ln  deciding  this  question,  the 
conditions  on  which  it  Is  held  to  be  privileged 
must  necessarily  be  assumed — that  Is,  It  must 
be  taken  for  granted  that  the  publication 
was  believed,  by  the  party  who  made  It,  to 
be  true,  and  that  it  was  made  bona  fide— be- 
cause, if  these  elements  are  found  to  be  want- 
ing, then  the  Jury  would  be  authorized  to  In- 
ter malice.    The  sole  duty  of  the  court,  there- 
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.ore.  In  Buch  cases,  is  to  determine  wlietber 
the  occasion,  In  the  absence  of  actual  malice, 
would  Justify  tbe  publication.  If  so,  then 
It  Is  incumbent  on  tbe  plaintiff  to  prove  tlte 
existence  of  malice  In  order  to  sustain  his 
action ;  and  this  must  be  shown  to  the  satis- 
faction of  the  Jury,  whose  exclusive  province 
it  is  to  pass  upon  the  question.  But  It  Is 
not  necessary  to  prove  it  by  extrinsic  evi- 
dence. It  may  be  Inferred  from  the  relation 
of  the  parties,  the  circumstances  attending 
the  publication,  and  even  from. tbe  terms  of 
the  publication  itself.  Tbe  defendants  can- 
not be  Justified  if  they  have  included  in  their 
notice  any  statements  or  language  of-  a  d»i 
famatory  nature  not  warranted  by  the  oc- 
casion which  called  forth  tbe  publication. 
The  privilege  mlist  be  limited  to  the  ex- 
igency ;  and,  if  the  defendants,  by  the  terms 
of  the  notice  published  by  them,  exceeded  the 
just  limits  which  were  necessary  and  proper 
to  accomplish  the  legitimate  purpose  of  pro- 
tecting the  corporation  and  the  public  from 
tbe  unauthorized  acts  of  tbe  plaintiff,  it  will 
be  evidence  of  malice,  proper  to  be  weighed 
by  the  jury.  So,  too,  the  question  of  good 
faith  on  the  part  of  the  defraidants  and 
tlieir  honest  belief  In  tbe  troth  of  tbe  state- 
ments put  fortb  by  tfaem  are  matters  of 
fact  which  are  to  be  determined  exclusively 
by  the  Jury.  Although  It  is  not  necessary 
for  the  defendants  to  prove  tbe  truth  of  the 
statements  contained  in  the  notice,  in  order 
to  justify  tbe  publication,  yet  proof  of  their 
falsity  Is  admissible  on  tbe  part  of  tbe  plain- 
tiff to  show  that  the  defendants  did  not  act 
on  an  honest  belief  In  tbelr  truth.' " 

In  the  case  of  Kllnck  v.  Ck>lby  et  al.,  46 
N.  T.  4fi7,  7  Am.  Rep.  360.  Mr.  Justice  Fol- 
ger,  In  delivering  tbe  opinion  of  the  court, 
said:  "But,  when  tbe  paper  published  is  a 
privileged  communication,  an  additional  bur- 
den of  proof  Is  put  upon  tbe  plaintiff,  and 
be  must  show  tbe  existence  of  express  malice 
In  the  publication  of  It.  Hence,  as  a  general 
proposition,  it  may  be  said  that  the  question 
of  whether  a  publication  Is  a  privileged  com- 
munication Is  one  for  tbe  jury.  That  is  to 
say,  the  court  may  determine  whether  the 
subject-matter  to  which  the  alleged  libel  re- 
lates, the  Interest  in  it  of  tbe  defendant,  or 
bis  relations  to  it,  are  such  as  to  furnish  tbe 
excuse.  But  tbe  question  of  good  faitb,  be- 
lief In  the  truth  of  the  statement,  and  tbe 
existence  of  actual  malice,  remains,  although 
tbe  court  should  bold,  that  prima  facie,  the 
communication  was  privileged."  And,  at 
page  433.  46  N.  T.  (7  Am.  Rep.  360),  tbe  court 
defines  "privileged  communication"  In  these 
words :  "Tbe  proper  meaning  of  a  privileged 
communication  is  said  to  be^  this:  that  the 
occasion  on  which  it  was  made  rebuts  the 
inference  arising,  prima  facie,  from  a  state- 
ment prejudicial  to  the  character  of  tbe  plain- 
tiff, and  puts  it  upon  bim  to  prove  that  there 
was  malice  in  fact,  and  that  the  defendant 
was  actuated  by  motives  of  personal  spite 
or  ill  will,  independent  of  tbe  circumstances 


in  which  the  communication  was  made."  It 
seems  to  us  that  this  communication  was  priv- 
ileged ;  that  is,  that  tbe  occasion  which  called 
fortb  tbe  letter  and  tbe  subject-matter  of 
tbe  letter  made  it  a  privileged  communica- 
tion. In  Conroy  v.  Pittsburgh  Times,  139 
Pa.  334,  21  Atl.  154,  11  L.  K.  A.  725,  23  Am. 
St  Rep.  188,  it  is  held  that  "the  general 
rule  is  that  nothing  but  proof  of  its  truth  is 
a  defense  of  a  libel.  That  it  was  privileged, 
because  published  on  a  proper  occasion,  from 
a  proper  motive,  and  upon  probable  cause. 
Is  tbe  excepted  case,  and  he  who  relies  on  an 
exception  must  prove  all  tbe  facta  necessary 
to  bring  himself  within  it  •  •  •  So, 
where  tbe  alleged  libel  charges  an  Indictable 
offense,  tbe  presumption  of  innocence  ought 
and  must  stand  as  prima  facie  evidence  of 
falsity  and  want  of  probable  cause,  and  there- 
fore of  malice,  even  in  cases  of  a  claim  of 
privilege." 

'  But  this  case  does  not  have  tbe  support  of 
tbe  weight  of  authority.  It  seems  to  us  that, 
^ben  the  occasion  is  shown  to  have  been 
privileged,  the  burden  of  showing  that  the 
defendant  has  lost  his  privilege  is  cast  up- 
on tbe  plaintiff.  Tbe  presumption  which  at- 
taches to  a  writing  written  on  a  privileged 
occasion  Is  that  It  was  written  in  good  faith 
and  upon  probable  cause.  As  said  by  Jus- 
tice O'Brien,  In  Hemmens  v.  Nelson,  138  N.  Y. 
624,  34  N.  B.  342,  20  L.  R.  A.  440:  "Tbe 
question  is  not  whether  the  charge  is  true 
or  false,  nor  whether  the  defendant  bad  suf- 
ficient cause  to  believe  that  the  plaintiff  sent 
tbe  letter,  or  acted  hastily,  or  in  a  mistake, 
but  the  question  is,  tbe  occasion  being  privi- 
leged, whether  there  is  evidence  for  tbe  Jury 
that  he  knew  or  believed  it  to  be  false.  The 
plaintiff  [defendant]  may  have  arrived  at 
conclusions  without  sufficient  evidence,  but 
the  privilege  protects  him  from  liability  on 
that  ground  until  the  plaintiff  has  overcome 
the  presumption  of  good  faith  by  proof  of  a 
malicious  purpose  to  defame  her  character 
under  cover  of  the  privilege."  "This  kind 
of  malice,"  says  Justice  O'Brien,  in  the  case 
cited,  "which  overcomes  and  destroys  the 
privll^e,  Is,  of  course,  quite  distinct  from 
that  which  the  law,  in  the  first  Instance, 
imputes  with  respect  to  every  defamatory 
charge.  Irrespective  of  motive.  It  has  been 
defined  to  be  an  'indirect  and  wicked  motive 
which  induces  the  defendant  to  defame  the 
plaintiff.'  Odgers  on  L.  te  S.  267."  The  au- 
thorities other  than  those  cited  herein,  hold- 
ing that  when  tbe  occasion  Is  privileged  the 
burden  is  cast  upon  the  plaintiff  to  show 
malice,  are  Noonan  v.  Orton,  32  Wis.  106; 
McDavItt  V.  Boyer,  169  111.  475,  48  N.  E.  317, 
citing  2  Greenleaf  on  Evidence  (15th  Bd.) 
J  418;  Bradley  v.  Heath,  12  Pick.  163,  22  Am. 
Dec.  418;  Beeler  v.  Jackson,  64  Md.  589,  2 
Atl.  916;  Livingston  v.  Bradford,  116  Mich. 
140,  73  N.  W.  136 ;  Strode  v.  Clement,  90  Va. 
553,  19  S.  B.  177 ;  Bacon  v.  MK*.  Cent  R.  R., 
66  Mich.  166,  33  N.  W.  181,  and  cases  cited. 
Tbe  case  of  Republican  Publishing  Ca  T. 
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Conroy,  6  Colo.  App.  262,  88  Pac.  423,  Is  dted 
as  supporting  appellee's  contention  that  the 
burden  Is  upon  the  defendant  to  prove,  not 
only  that  the  occasion  was  prlTlleged,  bat 
that  the  matter  was  privileged.  The  defend- 
ant In  that  case  defended  upon  the  grounds 
that  the  tirticle  was  true,  that  it  was  pub- 
lished In  good  faith,  believing  it  to  be  true, 
and  that  it  was  privileged.  The  court  held 
that,  as  the  article  was  not  published  in  the 
discharge  of  any  duty  owed  by  the  defendant 
to  itself  or  others,  it  was  not  privileged. 
The  court,  in  the  course  of  the  opinion,  said 
that,  if  the  writer  had  contented  himself 
with  giving  the  fact  of  the  arrest  and  the 
charge  upon  which  it  was  made,  the  claim 
of  privilege  would  be  entitled  to  considera- 
tion. The  plaintiff  had  been  arrested  upon 
a  serious  charge.  The  writer  had  not  only 
published  the  fact  of  the  arrest  and  the  na- 
ture of  the  charge,  "but  be  proceeded  upon 
bis  own  responsibility  to  brand  the  plain- 
tiff with  au  opprobrious  epithet  and  to  as- 
sert him  guilty  of  the  most  disgraceful  and 
infamous  of  offenses."  This  decision  is  un- 
doubtedly correct  The  privilege  accorded 
the  publisher  of  legal  or  Judicial  proceed- 
ings Is  that  of  publishing  an  accurate  and 
Impartial  report  and,  unless  it  appears  that 
the  report  is  impartial  and  accurate,  the 
publisher  cannot  claim  immunity  upon  the 
ground  of  privilege;  the  very  essence  of  the 
privilege  being  that  the  report  Is  impartial 
and  accurate.  Not  so  with  respect  to  com- 
munications between  persons  having  a  com- 
mon interest  In  the  subject-matter  of  the 
communication,  as  when  the  officers  of  a 
corporation  communicate  with  each  other  up- 
on the  subject  of  the  conduct  of  one  of  the 
officers  or  servants  of  the  corporation.  Then 
it  Is  that  the  occasion  determines  the  ques- 
tion of  privilege.  Then  language  which 
would  otherwise  be  prima  facie  actionable 
is  not  prima  facie  actionable,  because  the 
occasion  repels  the  Inference  of  malice,  and 
the  plaintiff  is  called  upon  to  show  that 
malice  In  fact  existed,  which  malice  may  be 
shown  by  extrinsic  facts,  an  antecedent 
grudge  or  previous  dispute,  and  the  Jury 
should  determine  from  all  the  facts  and  cir- 
cumstances, as  well  as  from  the  communica- 
tion Itself,  whether  in  writing  the  com- 
munication the  defendants  were  inspired  by 
a  malicious  Intent  to  defame  the  plaintiff. 
But  if  the  defendants  wrote  the  communica- 
tion In  good  faith.  In  the  belief  that  the  state- 
ments therein  contained  were  true,  then  they 
cannot  be  held  liable. 

It  Is  quite  clear  that  Instruction  No.  3, 
In  which  the  court  charged  the  Jury  that 
suspicion  or  belief  In  the  mind  of  the  pub- 
lisher that  the  article  published  Is  true  con- 
stitutes no  Justification  of  the  charge,  and 
that  the  publisher  must  not  only  prove  that 
there  was  such  a  belief  and  suspicion,  but 
must  prove  that  the  Identical  charge  Is  true, 
is  positively  wrong.  Under  this  Instruction 
one  would  be  liable  U  be  truthfully  charged 


another  with  the  commission  of  an  offense, 
unless  be  proved  that  he  believed  the  charge 
to  be  true.  The  instruction  Is  also  erroneous 
In  that  It  Is  in  direct  conflict  with  No.  12, 
which  directs  an  acquittal  if  the  charges 
made  are  proven  to  be  true,  and,  also,  In  that 
it  instructs  the  Jury  that  belief  In  the  mind 
of  the  publisher  that  the  charge  is  true  Is 
no  Justification.  Authorities  we  have  dted 
bold  to  the  contrary. 

In  the  fourth  Instruction  the  court  charged 
the  Jury  that  where  a  false  article  is  libelous 
upon  Its  face,  the  law  Implies  malice,  and 
evidence  of  malice  Is  not  required  outside 
of  the  publication,  and  that  the  plaintiff  la 
not  bound  to  offer  other  evidence  than  that 
of  the  publication  In  proof  of  malice;  "for, 
in  sncb  case,  the  law  implies  malice  in  tbe 
author  and  publisher,  whether  In  fact  malice 
existed  or  not"  This  Is  not  a  correct  state- 
ment of  the  law  as  applicable  to  this  case. 
The  occasion  was  privileged,  the  subject- 
matter  was  privileged,  and  the  law  presumes 
that  Jerome  in  writing  the  letter  was  not 
guilty  of  malice. 

Instruction  No.  12  casts  upon  the  defend- 
ant the  burden  of  showing  that  the  com- 
munication was  privileged  and  that  no  malice 
In  fact  existed.  The  law  is  that  it  Is  for 
the  court  to  determine  whether  the  occasion 
is  or  is  not  privileged,  and.  If  the  communica- 
tion was  written  upon  a  privileged  occasion, 
that  the  burden  of  showing  malice  Is  then 
cast  upon  the  plaintiff.  In  cases  where  there 
is  a  dispute  as  to  the  occasion  upon  which 
the  communication  was  written,  it  is  for 
the  Jury  to  find  the  fact;  but  in  this  case 
it  Is  conceded  that  the  occasion  was  privi- 
leged. The  court  therefore,  should  not  have 
required  the  defendant  to  prove  that  the  com- 
munication was  privileged  and  that  it  was 
written  without  malice  in  fact 

There  was  testimony  that  this  letter  was 
shown  by  Benedict  to  the  night  watchman, 
and  Instruction  No.  20  Is  equivalent  to  a  di- 
rection to  return  a  verdict  for  the  plaintiff  If 
the  Jury  believed  that  the  letter  was  shown, 
or  Its  contents  disclosed,  by  tbe  defendant 
Benedict  to  one  of  the  employes  of  the  com- 
pany. The  privilege  was  not  lost  by  reason 
of  Benedict  showing  the  letter  to  an  employe. 
The  employ^  was  Interested,  and  Benedict 
had  a  right  to  tell  why  HoUoway  was  dis- 
charged. If  the  officers  of  the  corporation 
publishing  the  letter  exceed  the  Just  limits 
which  are  necessary  to  accomplish  the  le- 
gitimate purpose  of  protecting  the  corpora- 
tion and  the  employes,  such  fact  may  go  to 
the  Jury  as  evidence  of  malice,  but  tbe 
privilege  Is  not  lost  unless  malice  In  fact 
existed.  Wagner  v.  Scott,  104  Mo.  289,  63  S. 
W.  1107;  Bacon  V.  Mich.  Cent  R.  B.  Co.,  66 
Mich.  166,  33  N.  W.  181.  In  the  latter  case 
an  employ^  was  discharged  upon  the  alleged 
ground  of  larceny.  The  corporation  posted 
in  a  conspicuous  place  a  list  of  names  in- 
cluding plaintiff's,  and  opposite  his  name. 
In  a  column  wherein  tbe  causes  for  discharge 
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were  to  be  placed,  the  word  "stealing"  Was 
written.  In  the  opinion  it  Is  said:  "But 
It  Is  said  that  It  was  not  necessary  to  state 
the  cause  of  the  discharge,  that  the  com- 
munication was  from  a  superior  to  a  sub- 
ordinate, and  would  have  been  sufficient  to 
state  the  fact  of  the  discharge,  without  stig- 
matizing the  plaintiff  as  a  thief.  This  objec- 
tion goes  to  the  character  of  the  language 
used,  and  not  to  the  occasion.  The  occasion 
determines  the  question  of  privilege.  The 
language  is  only  proper  to  be  considered  In 
connection  with  the  question  of  malice." 

We  are  of  opinion  that  the  jury  was  not 
properly  directed  by  the  court,  and  for  the 
reasons  given  the  judgment  Is  reversed. 

GABBERT,  G  J.,  and  CAMPBELL,  J., 
concur. 


34  Colo.  461 

McCONATHY   et   al.   r.   DECK. 
(Supreme  Court  of  Colorado.    Nov.  6,  1905.) 

1.  ASSAUI-T   AND   BATTEBT— EhCEMFLABY    DaU- 

AGE8— Evidence— Sufficiency. 
Where  the  evidence  In  an  action  for  an 
assault  showa  rough  treatment  of  plaintiff  by 
defendants,  his  confinement  in  a  cold  jail,  and 
consequent  illness  and  loss  of  time,  there  is  such 
a_  showing  of  actual  damage  as  to  entitle  plain- 
tiff to  exemplary  damages,  although  the  money 
extent  of  the  actual  damage  is  not  stiown  or 
found. 

fEd.  Note. — For  cases  in  point,  see  vol.  4, 
Cent.  Dig.  Assault  and  Battery,  J  54.] 

2.  Weapons— Cabryinq    Concealed    Weap- 
ons—Fobfeitube  OF  Weapon. 

Under  Mills'  Ann.  St.  Rev.  Supp.  i  13C4, 
making  it  an  offense  for  any  person  to  carry 
concealed  weapons,  and  providing  that  all  con- 
cealed weapons  taken  from  parties  violating 
the  statute  shall  be  forfeited  to  the  county,  a 
concealed  weapon  talcen  from  a  person  is  for- 
feited by  the  taking,  and  without  a  conviction 
of  the  offense  of  carrying  a  concealed  weapon. 

Appeal  from  District  Court,  Hinsdale  Coun- 
ty; Theron  Stevens,  Judge. 

Action  by  James  W.  Deck  against  R.  P. 
McCouathy  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal.  Affirmed  in 
part. 

Charles  F.  Repath,  for  appellants.  H.  C. 
Clay,  for  appellee. 

GUNTER,  J.  This  was  an  action  by  ap- 
pellee, Deck,  to  recover  of  appellants,  McCon- 
athy  and  Smeltzer.  damages  for  an  alleged 
assault  upon  appellee;  also  to  recover  cer- 
tain personal  property,  taken  from  the  per- 
son of  appellee,  or  its  value.  The  complaint 
contained  two  causes  of  action.  The  first 
stated  the  facts  constituting  the  alleged 
assault,  the  second  the  facts  showing  the 
plaintiff  (appellee)  entitled  to  recover  a  cer- 
tain pistol  and  a  certain  knife,  or  their  re- 
spective value.  After  Issue  joined  the  case 
was  tried  to  the  court  sitting  without  a  jury. 

1.  As  to  the  first  cause  of  action,  that  to 
recover  damages  for  an  assault,  the  court 


found  that  appellants,  aa  sheriff  and  deputy, 
acting  under  a  warrant,  arrested  appellee; 
that  in  so  doing  they  maliciously  and  un- 
necessarily subjected  him  to  indignities,  to 
violence,  and  to  mental  and  physical  suffer- 
ing; that  in  disobedience  of  the  mandate  of 
the  warrant  they  threw  him  into  the  common 
jail;  and  that  for  such  trespass  appellee 
(Deck)  was  entitled  to  recover  exemplary 
damages  in  the  sum  of  $000.  Judgment 
went  accordingly.  The  amount  of  the  actual 
damages  sustained  by  appellee  was  not  found. 
The  court  did  find,  however,  facts  showing 
that  appellee  sustained  actual  damage,  and 
the  undisputed  facts  show  that  he  received 
such  damage;  for  example,  the  evidence 
shows  tltat,  in  consequence  of  the  rough 
treatment  to  which  the  court  found  appellee 
was  unnecessarily  subjected  by  appellants, 
be  was  rendered  so  ill  as  to  be  confined  to 
his  bed  for  several  days,  suffering  in  con- 
sequence mental  and  physical  pain  and  loss 
of  time.  It  is  said  the  failure  to  find  the 
amount  of  such  actual  damage  is  fatal  to 
the  judgment.  This  contention  is  an  at- 
tempt to  apply  the  rule  announced  by  some 
of  the  authorities  that  exemplary  damages 
can  be  awarded  only  when  actual  damages 
have  been  sustained;  that  is,  "exemplary  dam- 
ages can  never  constitute  the  basis  of  a 
cause  of  action."  It  is  unnecessary  for  us, 
in  this  case,  to  express  an  opinion  as  to 
whether  such  rule  Is  the  law  in  this  juris- 
diction, because  the  facts  of  the  case  uo  not 
bring  it  within  such  view  of  the  law.  As 
stated,  the  finding  and  the  undisputed  facts 
show  that  the  arrest  here  was  attended  by 
unnecessarily  rough  treatment  of  a  frail, 
sick  man,  his  confinement  in  a  cold  jail,  and 
consequent  illness,  and  loss  of  time.  The 
finding  was  to  the  effect  that  appellants 
were  trespassers  ab  Initio  in  making  the  ar- 
rest and  casting  appellee  Into  prison,  and 
that  appellee  had  sustained  real  Injury  there- 
from. 

The  authorities  are  that  if  actual  damage 
is  shown,  even  though  its  amount  is  not 
shown  or  found,  and  the  other  elements  en- 
titling the  plaintiff  to  exemplary  damages 
are  present,  exemplary  damages  may  be 
awarded.  In  otlier  words,  after  actual  dam- 
age is  shown  it  Is  unnecessary  to  show  its 
money  extent  to  sustain  a  judgment  for  exem- 
plary damages.  We  think  the  reasoning  In 
Williams  V.  Williams,  20  Colo.  51,  67.  37  Pac. 
614,  is  authority  for  this  conclusion.  That 
action  was  by  the  wife  to  recover  damages 
for  alienation  of  the  husband's  affections. 
The  action  arose  after  the  enactment  of  our 
exemplary  damage  act  1  Mills'  Ann.  St 
{  1512.  The  court  was  of  the  opinion  that 
the  injury  complained  of  was  within  the 
statue,  because  it  was  an  actionable  wrong, 
although  unattended  by  bodily  injury  or  pe- 
cuniary losses.  Inter  alia,  the  court  said: 
"Such  Injury  is  a  wrong  done  to  the  wife,  as 
an  individual,  as  a  person.  The  statute  < 
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•  not  specify  that  the  wrong  shall  be  a  phyrt- 
cal  or  bodily  Injury.  On  the  contrary,  It 
allows  exemplary  damages  when  'the  Injury 
complained  of  shall  be  attended  by  circum- 
stances of  fraud,  malice,  or  Insult,  or  a 
wanton  and  reckless  disregard  of  the  Injured 
party's  rights  and  feelings.'  These  words 
clearly  import  wrongs  and  injuries  other 
than  mere  bodily  wounds  or  pecuniary  losses. 
They  Include,  as  well.  Injuries  affecting  the 
mind  and  sensibilities  of  the  indlTldual, 
which  are  often  more  grievous  and  painful 
than  mere  material  Injuries."  In  Favorite 
V.  Cottrlll,  62  Mo.  App.  119,  123,  plaintiff 
sued  for  the  destruction  of  his  business  as  a 
billposter.  The  Jury  returned  a  verdict  of 
$1  as  compen-satory  damages,  and  $5,000  as 
exemplary  damages.  A  remittitur  was  made  , 
in  the  trial  court,  and  Judgment  entered  for 
$2,499.  The  evidence  showed  substantial 
damages,  but,  on  account  of  a  defect  in  the 
pleadings,  the  court  excluded  It  from  the 
consideration  of  the  Jury,  and  charged  that 
the  recovery  of  compensatory  damages  could 
not  exceed  a  nominal  sum,  and  that  exem- 
plary damages  might  be  awarded.  Exem- 
plary damages  were  awarded.  The  point 
was  made  on  appeal  that  the  instruction  as 
to  exemplary  damages  was  error  because  it 
permitted  nominal  damages  to  constitute 
the  basis  of  exemplary  damages.  The  court, 
after  adverting  to  the  conflict  of  authority 
upon  this  question,  held  that  the  Judgment 
should  stand,  and,  inter  alia,  said:  "Here 
the  injury  Inflicted  was  not  theoretical  or 
fanciful,  but  quite  substantial,  and  the  plain- 
tiff was  only  precluded  from  recovering  sub- 
stantial damages  because  of  the  state  of  the 
pleadings.  We  will  therefore  overrule  the 
assignment."  In  Robinson  &  Pattlson  t.  Go- 
ings, 63  Miss.  500,  504,  Goings  sued  to  re- 
cover damages  for  taking  forcible  possession 
of  his  wagon,  team,  and  three  bales  of  cot- 
ton. The  evidence  showed  that  plaintiff 
started  his  wagon  loaded  with  three  bales  of 
cotton  for  delivery  to  a  third  party  When 
the  wagon  reached  the  store  of  defendants. 
It  was  stopped,  and  the  cotton  forcibly 
thrown  off  and  rolled  Into  their  shed.  The 
driver  returned  to  the  home  of  plaintiff  with 
his  wagon  and  team.  Later  the  cotton  was 
delivered  by  the  defendants  to  the  third 
party,  upon  the  order  of  plaintiff.  The  evi- 
dence did  not  show  actual  damages  to  plain- 
tiff in  any  particular  sum.  Plaintiff  was 
awarded  punitive  damages  In  the  sum  of 
$125.  It  was  contended  that  the  facts  did 
not  Justify  an  award  of  punitive  damages 
because  there  was  only  a  nominal  Injury  to 
plaintiff.  The  court  held  that,  although  the 
extent  of  the  injury  was  uncertain,  It  was 
a  real  Injury,  and  was  a  basis  for  punitive 
damages.  In  the  course  of  the  opinion  It 
said:  "One  in  the  orderly  and  lawful  pros- 
ecution of  his  business  cannot  be  said  to  be 
only  nominally  injured  by  the  unwarranted 
and  Illegal  seizure  and  detention  of  his  prop- 


erty by  another,  so  as  to  interrupt  the  course 
of  business  of  the  owner." 

In  the  cose  before  us  the  finding  of  the 
court  and  the  undisputed  evidence  show  that 
appellee  sustained  actual  damages,  although 
the  money  extent  thereof  was  not  found. 
The  finding  fiurther  was  that  such  damage 
was  Inflicted  under  circumstances  Justifying 
the  award  of  exemplary  damages,  and  ex- 
emplary damages  were  awarded.  We  think 
the  Judgment  on  the  first  ground  of  action, 
awarding  $500  as  exemplary  damages,  should 
stand. 

2.  The  second  cause  of  action  was  to  re- 
cover of  appellants  the  value  of  a  pistol  and 
knife  taken  from  the  person  of  appellee  at 
the  time  of  the  arrest  mentioned  in  the  first 
cause  of  action.  The  pistol  was  found  to  be 
of  the  value  of  $16,  and  the  knife  of  the  value 
of  $1,  and  Judgment  went  for  $1T  on  the 
second  cause  of  action  in  favor  of  appellee 
and  against  appellants.  The  evidence,  with- 
out conflict,  showed  that  the  pistol,  at  the 
time  of  the  seizure,  was  being  carried  by  ap- 
pellee In  violation  of  the  statute  against 
carrying  concealed  weapons.  Mills'  Ann.  St. 
Rev.  Supp.  J  1364.  There  was  no  criminal 
charge  preferred  against  appellee  for  carry- 
ing concealed  weapons,  and  It  Is  not  claimed 
that  the  pistol  was  being  held  to  be  used  as 
evidence  upon  the  trial  of  such  charge. 

Appellants  contend  that  as  to  this  cause 
of  action  the  Judgment  was  wrong,  because, 
under  the  undisputed  facts,  the  pistol  was 
taken  from  the  person  of  appellee  while 
carrjing  it  In  violation  of  the  statute  against 
carrying  concealed  weapons,  ond  that  the 
mere  occurrence  of  such  facts  divested  ap- 
pellee of  his  title,  and  worked  a  forfeiture  of 
his  Interest  in  the  pistol  in  favor  of  the 
county.  Appellee  contends  that  a  Judicial 
proceeding  establishing  a  violation  of  the  stat- 
ute, as  the  conviction  of  appellee  of  the  crime 
of  carrying  concealed  weapons,  was  necessary 
to  work  the  forfeiture ;  that,  as  there  had  not 
been  such  conviction,  the  ownership  of  the 
pistol  was  still  In  appellee.  Decisive  of  the 
contention  of  the  respective  parties  Is,  was 
a  conviction  In  a  criminal  proceeding  for 
carrying  concealed  weapons  necessary  to  work 
the  forfeiture,  or  can  the  fact  of  a  violation 
of  the  statute  be  availed  of.  If  established 
by  other  evidence  than  a  Judgment  of  convic- 
tion? 

The  statute  prescribes:  "If  any  person 
•  ♦  •  shall  within  any  city  •  *  •  car- 
ry concealed  upon  his  *  *  •  person  any 
pistol  •  •  »  such  person  shall  upon  con- 
viction thereof  •  •  •  be  punished  by  im- 
prisonment in  the  county  Jail,  •  ♦  ♦  or 
by  a  fine  •  •  •  or  by  both  such  fine  and 
Imprisonment  •  •  •  AH  concealed  wea- 
pons taken  from  parties  violating  this  section 
shall  be  forfeited  to  the  county  and  con- 
fiscated and  sold  at  auction  for  the  benefit  of 
the  school  fund  of  the  county  In  which  the 
oltense  Is  committed."  This  section  In  effect 
says  that  any  pistol  taken  from  any  jrarty 
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carrying  It  concealed  upon  hla  parson  within 
any  dty  shall  be  forfeited  to  the  cotrnty  and 
confiscated,  and  sold  at  auction  for  the  bene- 
fit of  the  school  fund  of  the  county  In  which 
the  offense  la  conunlttad.  This  statute,  by 
Its  terms,  makes  the  occurrence  of  the  facts 
constituting  Its  violation  work  a  forfeiture. 
It  does  not  make  the  forfeiture  dependent  up- 
on a  conviction.  To  construe  the  statute  as 
requiring  a  conviction  as  a  condition  prece- 
dent to  a  forfeiture  thereunder  would  be  to 
supply  a  provision  It  has  not. 

The  question  before  us  Is  not  a  new  one. 
In  American  &  Bng.  Bncy.  of  Law  (2d  Ed.) 
vol.  13.  p.  58,  It  Is  said:  "While  a  forfeiture 
at  common  law  does  not  operate  to  divest  the 
title  of  the  owner  until,  by  a  proper  Judgment 
in  a  suit  instituted  for  that  purpose,  the 
rights  of  the  state  have  been  established,  It 
Is  otherwise  where  a  statute  In  terms  de- 
nounces a  forfeiture  of  the  property  as  the 
penalty  for  a  violation  of  law,  without  alter- 
native value  or  other  qualifications  or  pro- 
visions, or  language  showing  a  different  In- 
tent; for  in  such  case  the  forfeiture  takes 
place  absolutely  and  instantaneously  on  the 
commission  of  the  offense,  or  at  such  other 
time  and  upon  such  other  conditions  as  the 
statute  may  name." 

Wllkins  V.  Despard,  5  Dumford  &  East's  Re- 
ports (5  Term  Reports)  65,  was  trespass,  by 
an  owner  against  the  governor  of  a  foreign 
country  belonging  to  Great  Britain,  for  sela- 
Ing  and  selling  his  sloop.  The  defense  was 
that  the  owner's  title  was  divested  by  a  for- 
feiture to  the  defendant  and  the  Crown 
through  a  violation,  by  the  owner,  of  the 
navigation  act  Under  the  provisions  of  that 
act,  if  the  facts  existed  set  up  In  the  answer, 
the  sloop  and  Its  cargo  became  forfeited  to 
the  Crown  and  the  defendant.  It  was  eon- 
tended  by  the  owner  that  the  existence  of 
the  facts  constituting  a  violation  of  the  navi- 
gation act,  "without  any  sentence  of  condem- 
nation of  the  said  cargo  and  the  said  sloop 
•  •  •  being  rendered  by  any  court  having 
competent  jurisdiction  in  that  behalf,  would 
not  work  a  forfeiture."  The  court  held  that 
the  violation  of  the  act  worked  the  forfeiture, 
and  that  the  violation  could  be  shown  as  any 
other  fact,  and  that  a  previous  judicial  deter- 
mination of  a  violation  of  the  statute  was  not 
necessary  to  its  operating  to  effect  a  for- 
feiture. 

Fontaine  v.  Phcenlz  Insurance  Company,  11 
Johns.  293,  was  an  action  on  a  policy  of 
Insurance  covering  the  schooner  Phoenix. 
The  vessel  was  practically  lost  A  question 
was  whether  the  plaintiff  at  the  time  of  the . 
loss  had  an  insurable  Interest  In  the  vessel. 
The  defense  was  that  the  title  to  the  schooner 
had  been  forfeited  to  the  United  Sitates  prior 
to  her  loss  for  a  violation  of  the  exclusion  act, 
and  that  her  title  was  in  the  United  States 
under  such  forfeiture  at  the  time  of  the  loss. 
The  sixth  section  of  that  act  (Act  March  1, 
1809,  c.  24,  2  Stat.  529)  provides  that  any 
vessel  receiving  c^go  in  violation  tttfiu^t  act 


shall  be  forfeited  to  the  United  States.  It 
was  contended  that  a  proceeding  In  condem- 
nation, or  some  other  judicial  proceeding, 
was  necessary  to  determine  that  there  had 
been  a  violation  of  that  act,  and  that  the 
facts,  without  a  judicial  determination  of 
their  existence  and  that  they  amounted  to  a 
violation  of  the  act,  would  not  work  a  for- 
feiture The  court  held  that  the  mere  ex- 
istence of  the  facts  operated  as  a  forfeiture,, 
and  that  a  previous  judicial  determination, 
that  such  facts  constituted  a  violation  of  the 
statute  was  not  a  condition  precedent  to  their 
operating  to  divest  the  title  of  the  former 
owner.  The  court  approves  Wilkins  v.  Des- 
pard, supra,  and  In  speaking  of  the  ruling^ 
there  says:  "It  Is  decided  that.  If  a  ship  be 
seized  as  forfeited  under  the  navigation  act, 
the  owner  cannot  maintain  trespass  against 
the  party  seizing,  although  the  latter  does 
not  proceed  •  to  condemnation ;  for  by  the 
forfeiture  the  property  Is  divested  out  of  the 
owner." 

Kennedy  v.  Strong,  14  Johns.  128,  was  an  ac- 
tion of  trover  for  certain  merchandise.  The 
defendant,  a  shipowner,  who  had  converted 
the  merchandise,  set  up  that  the  same  had 
been  shipped  in  violation  of  the  exclusion  act, 
and  that  therefore  the  title  to  it  had  been  for- 
feited to  the  United  States.  The  plaintiff 
contended  that  the  shipment  of  the  goods  in 
violation  of  the  act  did  not,  without  a  Judg- 
ment establishing  such  violation,  divest  his 
title.  The  court  held  that  a  Judgment  by  con- 
demnation, or  otherwise,  establishing  such 
violation,  was  not  necessary  to  the  facts  con- 
stituting the  violation  operating  as  a  forfei- 
ture. In  the  course  of  its  opinion  the  court 
said:  "That  point  has  been  settled  in  this 
court  and  in  the  Supreme  Court  of  the  Uni- 
ted States.  The  forfeiture  takes  place  on  the 
commission  of  the  act  prohibited,  and  by  the 
forfeiture  the  property  Is  Immediately  divest- 
ed out  of  the  owner  before  any  seleure  or 
suit" 

In  Bennett  ▼.  American  Art  Union,  5 
Sandf.  014, 6S1,  plaintiff.  In  effect  a  subscriber 
of  the  art  union,  a  corporation,  sought  an  In- 
jnnctlon  to  restrain  the  distribution  by  lot 
of  certain  works  of  art  which  that  corpora- 
tion had  purchased.  One  ground  for  the 
court's  denying  the  writ  of  Injunction  was 
that  the  plaintiff  had  no  Interest  in  the  prop- 
erty because  the  title  of  the  company  to  the 
property  had  become  forfeited  to  the  state 
tlirough  a  violation  of  the  statute.  The  court, 
among  other  things,  said:  "It  was  so  vested 
by  the  force  of  the  forfeiture  which  the  stat- 
ute declares  of  'all  property  that  shall  be  of- 
fered for  sale  or  distribution  contrary  to  its 
provisions' — a  forfeiture  which,  by  the  ex- 
press  words  of  the  law,  may  attach  as  well 
before  as  after  the  determination  of  the 
chance  upon  which  the  distribution  depends. 
It  has,  indeed,  been  insisted  by  the  counsel 
for  the  plaintiff  that  the  forfeiture  which  the 
statute  creates,  whatever  may  be  its  effect  by 
relation,  does  not  attach,  so  as  to  divest  the 
title  of  the  own^r,  until,  by  a  proper  Judg 
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ment  in  a  suit  Initltnted  for  that  purpose, 
the  rigbts  of  the  state  have  been  established ; 
but,  although  It  is  undoubtedly  true  that  a 
forfeiture  at  common  law  does  not  operate 
to  change  the  property  until  some  legal  step 
has  been  taken  by  the  government  for  the 
assertion  of  Its  rights,  there  Is  a  material  dis- 
tinction between  a  common-law  and  a  statu- 
tory forfeiture,  to  which  the  learned  counsel 
failed  to  advert.  When  a  forfeiture  is  given 
by  statute,  the  rules  of  the  common  law  are 
dispensed  with,  and  the  thing  forfeited  may 
either  vest  immediately  or  upon  the  perform- 
ance of  some  future  act,  according  to  the  will 
of  the  Legislature.  This  depends  entirely  up- 
on the  construction  of  the  statute.  •  •  • 
There  are  many  decisions  in  England  and 
In  the  United  States  which  establish  that 
where,  by  the  words  of  the  statute,  a  forfei- 
ture is  attached  to  the  commission  of  the  of- 
fense, its  Immediate  operation  is  to  divest 
wholly  the  title  of  the  owner,  so  as  to  de- 
prive him  of  the  right  of  maintaining  an  ac- 
tion or  defense,  to  which,  as  owner,  he  would 
otherwise  be  entitled." 

Oakland  R.  R.  Company  ▼.  Oakland  Fruit 
Valley  Railway  Company,  45  Cal.  365, 13  Am. 
Rep.  181,  and  Borland  v.  Lewis,  43  Cal.  560, 
also  support  the  conclusion  we  have  reached. 
In  the  course  of  its  opinion  in  the  former  case 
the  court  used  the  following  language:  "Now 
while  a  forfeiture  at  common  law  does  not 
operate  to  divest  the  title  of  the  owner  until, 
by  a  proper  Judgment  in  a  suit  Instituted  for 
that  purpose,  the  rights  of  the  state  have  been 
established,  it  Is  otherwise  when  the  forfei- 
ture Is  declared  by  a  statute.  In  the  latter 
case  the  title  to  the  thing  forfeited  immedi- 
ately vests  in  the  state  upon  the  commission 
of  the  offense  or  happening  of  the  event  for 
which  the  forfeiture  is  declared,  or  at  such 
other  time  and  upon  such  other  condition  as 
the  statute  may  name.  •  •  •  In  some  of 
the  cases  the  question  has  been  directly  pre- 
sented whether,  after  the  forfeiture  has  taken 
place,  but  in  the  absence  of  any  judgment  de- 
claring the  forfeiture,  the  former  owner  could 
maintain  any  action  In  reference  to  the  for- 
feited property,  and  it  was  held  that  he 
could  not"  In  the  latter  case  the  provisions 
of  the  statute,  declaring  a  forfeiture  upon  the 
existence  of  certain  facts,  was  availed  of 
by  defendant  in  an  ejectment  case.  See,  also, 
United  States  v.  Bags  of  Coffee,  8  Cranch, 
396,  3  L.  Ed.  602. 

The  statute  under  consideration  divides  in- 
to two  parts — the  one  providing  that  upon 
conviction  the  defendant  shall  be  fined  or 
imprisoned,  or  both;  the  other  complete  in 
itself  saying  that  a  violation  of  the  statute 
sball  work  a  forfeiture.  We  repeat  It  is  not 
provided  that  this  violation,  to  be  effective, 
shall  be  established  in  any  particular  man- 
ner. The  provision  simply  is  that.  If  the 
violation  exists,  it  will  work  a  forfeiture.  It 
has  been  shown  In  this  case  that  there  was 
a  violation  of  the  statute.  Its  effect,  then, 
according  to  the  terms  of  the  statute,  was 
to  divest  the  title  of  the  pistol  from  the 


former  owner,  aild  invest'  It  in  the  coun- 
ty. We  think  the  Judgment  for  the  return 
of  the  pistol,  or  its  value,  should  have  been 
for  appellants,  the  defendants.  As  to  the 
knife,  the  evidence  has  not  shown  that  it 
was  within  the  statute. 

The  Judgment  below  will  be  affirmed  as 
to  the  first  cause  of  action,  and  reversed 
as  to  the  second. 

Judgment  affirmed  in  part,  and  reversed 
in  part 

The  CHIEF  JUSTICE  and  MAXWELL, 
J-  concur. 


34  Colo.  380 
CHICAGO.  B.  &  Q.  B.  CO.  v.  CAMPBELL. 

(Supreme  Court  of  Colorado.    Nov.  6,  1005.) 

1.  Bailboads— Operation  of  Tbains— Speed 

—Negligence— Killing  Cattle. 

In  an  action  against  a  railroad  company 
for  killing  stock  on  its  right  of  way,  the  rail- 
road was  not  ^ilty  of  negligence  per  se  in 
running  its  train  at  a  speed  of  50  miles  per 
hour  as  it  approached  the  place  of  the  accident, 
in  the  country,  where  it  was  not  covered  by 
any   speed   ordinance  or  statate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  {  1484.] 

2.  Same  —  Pailtjbe   to    Pence  —  Station 
Limits. 

A  railroad  company  is  not  guilty  of  negli- 
gence warranting  a  recovery  for  the  killing 
of  stock  on  its  right  of  way,  because  of  its 
failure  to  fence  its  track  within  station  limits, 
where  it  was  left  unfenced  for  the  accommoda- 
tion of  shippers. 

[Ed.  Note. — For  cases  in  point  see  vol.  41, 
Cent.  Dig.  Bailroads,  8f  1439,  1441,  1442.] 

3.  Same— Failure  to  Avoid  Injubt. 

Defendant's  engineer  held  not  guilty  of 
negligence  in  failing  to  discover  a  cow  on  the 
track  in  time  to  avoid  injuring  her. 

Appeal  from  Arapahoe  County  Court;  Ben 
B.  Lindsey,  Judge. 

Action  by  B.  W.  Campbell  against  the 
Chicago,  Burlington  &  Qulncy  Railroad  Com- 
pany. From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

Wolcott  &  Vaile,  Wm.  W.  Field,  and  W. 
N.  Valle,  for  appellant 

GODDARD,  J.  Action  brought  by  appellee 
against  the  appellant  to  recover  the  value  of 
a  cow  killed  by  a  locomotive  engine  operated 
by  the  employes  of  the  appellant  From  the 
evidence  it  appears  that  on  the  0th  of  Jnly, 
1900,  the  appellee  was  carrying  on  the  dairy 
business  on  a  farm  a  mile  and  a  half  west 
of  Ban*,  Colo.,  and  the  same  distance  from 
the  railroad  of  appellant;  that  he  was  in 
the  habit  of  allowing  his  cows  to  run  at 
large  in  that  vicinity.  On  the  evening  of 
that  day  his  cattle  were  grazing  on  the  appel- 
lant's right  of  way,  three-quarters  of  a 
mile  southwest  of  Barr  Station.  The  track 
of  appellant  is  fenced  outside  of  the  station 
limits,  but  is  unfenced  within  such  limits 
In  order  that  shippers  may  approach  the  side 
track  located  there  for  the  purpose  of  load- 
ing grain,  stock,  etc  The  engineer  testified 
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that  when  he  first  observed  the  cattle,  a  half 
mile  down  the  track,  he  was  running  at  the 
usual  rate  of  50  miles  an  hour;  that  none 
of  the  cows  were  on  the  track,  but  were  grasp- 
ing on  both  sides;  that  he  immediately  began 
to  reduce  the  speed  of  the  train  by  means  of 
the  air  brakes,  so  as  to  get  the  train  under 
control,  and  had  reduced  the  speed  to  five 
miles  an  hour  when  be  saw  the  cow  which 
was  killed  approaching  the  track ;  that  be 
then  applied  the  brakes  with  full  force,  but 
that  she  went  onto  the  track  not  exceeding 
50  or  60  feet  in  front  of  the  engine,  and  that 
it  was  impossible  to  stop  in  that  distance. 
This  evidence  is  corroborated  by  the  fireman, 
and  there  Is  no  evidence  to  the  contrary. 
It  also  appears  that  an  alarm  bell  Is  started 
at  Denver  and  rings  continually  while  the 
train  is  In  motion,  and  was  so  ringing  wbeu 
the  train  passed  the  point  where  the  animal 
was  crossing  the  track;  that  tbe  engineer 
blew  the  station  whistle  one  mile  from  the 
Barr  station — about  one-quarter  of  a  mile 
from  the  place  where  this  animal  was  struck; 
and  that  tbe  stock  alarm  was  blown  for 
this  particular  cow  when  she  started  to  cross 
the  track.  In  answer  to  special  questions 
submitted,  the  jury  found  that  the  appellant 
was  In  fault  in  three  particulars:  First, 
that  the  engineer  discovered  the  cow  on  the 
track  in  time  to  avoid  Injury  to  her;  second, 
was  n^llgent  in  running  the  train  at  the 
speed  shown  by  the  evidence;  third,  in  fall- 
ing to  fence  the  track  at  the  point  where  the 
cow  was  killed. 

These  answers  plainly  disclose  that  the 
Jury  utterly  disregarded  the  evidence  Intro- 
duced, and  in  two  instances,  at  least,  ignored 
tbe  instructions  given  by  the  court.  They 
were  expressly  instructed  that  negligence  on 
the  part  of  the  appellant  could  not  be  predi- 
cated upon  the  running  of  the  train  at  any 
rate  of  speed  consistent  with  its  duty  to  the 
public  as  a  common  carrier.  In  tbe  circum- 
stances of  this  case,  this  was  a  correct  state- 
ment of  the  law.  A  railroad  company  has  a 
right  to  run  its  trains  at  any  speed  It  may 
deem  proper,  when  they  are  not  passing 
through  an  incorporated  city  or  town,  which 
is  authorized  to,  and  has,  prescribed  tbe  limit 
of  speed  within  such  municipality.  The  law 
places  no  restriction  upon  tbe  rate  of  speed 
at  which  trains  may  run  across  the  country, 
and  no  rate  of  speed  is,  per  se,  negligence, 
except  where  the  law  of  the  state,  or  munic- 
ipal corporation  authorized  to  do  so,  pre- 
scribes a  limit.  Maher  v.  A.  &  P.  R.  R.  Co., 
64  Mo.  207;  Doggett  v.  R.  R.  Co.,  81  N.  O.  4.59; 
Warner  v.  N.  Y.  &  C.  R.  R.  Co.,  44  N.  Y.  46ry, 
Chicago,  B.  &  Q.  R.  Oo.  v.  Grablin,  38  Neb. 
90.  56  N.  W.  796.  57  N.  W.  522. 

The  Jury  were  also  correctly  Instructed 
that  negligence  could  not  be  predicated  upon 
tbe  failure  of  the  appellant  to  fence  Its 
track  at  the  point  where  the  cow  was  al- 
leged to  have  been  killed,  yet  In  face  of  this 
Instruction  the  Jury  say  that  the  compnny 
was  negligent  In  this  respect,  and  evidently 


base  their  general  verdict  upon  their  mis- 
taken notion  that  the  company  was  in  fault 
in  these  particulars.  There  is  certainly  no 
evidence  to  sustain  their  finding  that  the  en- 
gineer discovered  the  cow  on  the  track  In 
time  to  avoid  Injury  to  her.  On  the  contrary, 
the  evidence  is  undisputed  that  tbe  engineer 
used  all  possible  eCtort  to  stop  tbe  train  after 
the  animal  went  upon  the  track,  and  did  all 
within  his  power  to  avoid  the  injury. 

It  Is  unnecessary  to  discuss  the  other  ob- 
jections urged  against  the  Judgment,  since 
those  noticed  are  fatal  to  a  recovery  In  this 
case.  The  court  below  erred  In  refusing  to 
direct  a  verdict  in  favor  of  appellant.  The 
Judgment  is  reversed. 

Reversed. 

GABBERT,  0.  J.,  and  BAILEY,  J.,  concur. 


THOMPSON  V.  PURDY. 
(Supreme  Court  of  Oregon.    Oct.  3,  1904.) 
On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  77  Pac.  113. 

WOLVERTON,  J.  In  a  petition  for  a 
rehearing  counsel  for  appellant  challenges 
the  correctness  of  this  court's  holding  In 
three  particulars.  As  to  the  first  two.  It 
seems  to  us,  after  all,  that  the  argument  now 
advanced  Is  but  an  elaboration  upon  that 
contained  in  the  brief  submitting  the  cause, 
and  we  see  no  reason  for  receding  from  the 
determination  originally  reached. 

As  to  the  third,  it  is  submitted  that  the 
verdict  Is  In  excess  of  the  judgment  prayed 
for  in  the  complaint,  a  question  now  made 
for  the  first  time.  This  Is  true.  If  interest 
be  computed  at  the  rate  of  6  per  cent,  per 
annum.  Tbe  pleader  has  made  some  mis- 
takes; but,  taking  Into  account  the  allega- 
tions of  tbe  complaint.  It  will  be  found  that 
the  computation  at  6  per  cent  exceeds  the 
verdict.  The  prayer  demands  Interest,  how- 
ever, at  the  rate  of  8  per  cent,  per  annum, 
which.  If  added  to  tbe  principal  sums  named, 
will  exceed  tbe  verdict;  hence  It  becomes 
apparent  that  the  verdict  Is  not  in  excess  of 
the  judgment  prayed  for  in  the  complaint. 
In  any  view  that  might  be  taken  as  to  the 
rate  of  Interest  recoverable.  Consequently 
there  is  no  error  in  the  former  conclusion. 

Rehearing  denied. 


REID  V.  ALASKA  PACKING  CO. 
(Supreme  Court  of  Oregon.    Nov.  27,  1905.) 
1.  Pbiscipal    and    Agent  —  AuTHOKiTY    of 
AoE.NT— Wabbantt  OP  GooDs  Sold. 

A  selling  agent  for  a  corporation  which 
deals  only  in  Alaska  salmon  has  no  authority 
to  sell  for  the  corporation  salmon  taken  from 
other  than  Alaskan  waters,  or  to  warrant  that 
the  salmon  sold  by  him  shall  be  equs.1  to  salm- 
on not  found  in  Alaskan  waters,  and  not 
dealt  in  by  the  corporation.  .      r^^^nir> 
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2.  Same— ExcBss  or  Atjthobitt — Disaffibu- 

ANCE    BY    PBINCIPAL. 

Where  an  agent,  either  of  an  individnal 
or  of  a  corporation,  exceeds  his  autliority  in 
contracting  for  his  principal,  the  principal,  up- 
on being  fully  informed  of  the  facts,  must, 
within  a  reasonable  time,  disaffirm  the  act 
of  his  agent,  where  his  silence  might  operate 
to  the  prejudice  of  innocent  parties,  or  he  may 
be  held  to  have  ratified  such  unauthorized  act, 
and  such  ratification  will  be  equivalent  to  a 
precedent  authority. 

[Kd.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Agent,  H  641,  G42.] 

3.  CORPOBATIONS— AirTHOllITT    OP    OFFICEKS — 

Ratification  of  Agent's  Acts. 

A  secretary  of  a  corporation,  whose  duties 
are  prescribed  by  the  by-laws  and  who  is  with- 
out authority  to  make  any  contracts  on  be- 
half of  the  corporation,  unless  authorized  by 
the  board  of  directors,  cannot  ratify  an  unau- 
thorized contract  made  by  an  agent  of  the  cor- 
poration. 

4.  Principal  and   Aoent  —  tJNAUTnoBizED 
Acts  of  Agent— Ratification  by  Pbincx- 

PAL. 

Where  a  corporation  promptly  disaffirmed 
the  unauthorized  act  of  its  selling  agent  in  war- 
ranting goods  sold,  its  act  in  shipping  the  buy- 
er samples  of  its  goods  did  not  constitute  a 
ratification  of  the  agent's  unauthorized  act  in 
making  the  warranty. 

5.  Same— LiABrLiTY  of  Pbincipal. 

A  principal  is  not  bound  by  the  acts  of 
his  agent  unless  they  are  within  the  real  or 
apparent  scope  of  the  authority  of  such  agent, 
and  one  dealing  with  an  agent  of  a  corpora- 
tion is  bound  at  his  peril  to  ascertain  the  ex- 
tent of  the  agent's  authority,  and  is  charge- 
able with  knowledge  thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  8  520.] 

6.  Sake  —  Dibaffibuance  by  Fbincipai.  — 
Duty  to  Communicate. 

Where  a  buyer  knew  or  was  chargeable 
with  knowledge  that  the  seller's  agent  had  no 
authority  to  bind  the  seller  by  a  warranty 
clause  in  the  contract  of  sale,  it  was  the  duty 
of  the  buyer,  if  it  wished  to  rely  upon  the  war- 
ranty, to  ascertain  whether  the  agent's  act  had 
been  ratified  by  the  seller,  and  in  the  absence 
of  knowledge  by  the  seller  that  the  buyer  was 
relying  upon  the  warranty  it  was  under  no 
duty  to  advise  the  buyer  of  its  disapproval  of 
the   agent's  act. 

Appeal  from  Circuit  Court,  Clatsop  County; 
Thomas  A.  McBride,  Judge. 

Action  by  Beid,  Murdoch  &  Co.  ajralnst  the 
Alaska  Packing  Company.  From  a  judgment 
in  fayor  of  defendant,  plaintiff  appeals. 
Affirmed. 

The  plaintiff  Is  a  Chicago  company,  engaged 
In  buying  and  selling  salmon,  and  the  defend- 
ant is  an  Oregon  corporation,  with  Its  princi- 
pal office  in  Astoria,  but  engaged  in  packing 
salmon  in  Alaska.  In  March,  1899,  defendant 
employed  C.  M.  Webber  &  Co.,  brokers  In 
Chicago,  to  act  as  its  agents  "In  selling  Its 
salmon"  In  Illinois  and  adjoining  states.  The 
contract  of  brokerage  was  negotiated  through 
Frank  Patton,  of  Astoria,  who,  under  arrange- 
ments with  Webber  &  Co.,  was  to  receive 
one-half  the  commissions  on  sales  made  by 
them  under  the  contract  and  act  as  tlielr  Coast 
representative.  On  March  29th  Webber  &  Co. 
wired  Patton  of  an  offer  of  the  plaintiff  to 
buy  2,000  cases  "Alaska  salmon  quality  guar- 


anteed fully  equal  to  best  Pnget  Sound  Sock- 
eye."  Patton,  thinking  tliat  he  could  place 
this  offer,  so  advised  Webber  &  Co.,  and  oa 
April  3d  they  wired  blm  that  they  had  sold, 
subject  to  confirmation,  "2,500  eases  one-pound 
red  Alaska  salmon,  tails,  unlabeled,  loss  ves- 
sel or  destruction  of  cannery  cancels  contract, 
all  other  conditions,  terms,  guaranties,  ship- 
ments, as  per  our  telegram  29th  ultimo,  30th 
ultimo,  confirmed."  This  sale  was  satisfactory 
to  Patton,  and  be  requested  that  contracts 
therefore  be  forwarded  to  him.  Thereuiwn 
Webber  &  Co.  entered  Into  a  contract  wltb 
the  plaintiff  to  sell  and  deliver  to  it,  for 
account  of  the  defendant,  2,500  cases  of  sal- 
mon, shipments  to  be  made  as  early  as  any 
Puget  Sound  salmon;  but,  in  place  of  stipulat- 
ing for  Alaska  salmon,  they  agreed  that  de- 
fendant would  sell  and  deliver  "2,500  cases 
one-pound,  tall,  fancy  sockeye  salmon, 
•  •  •  quality  to  be  equal  to  the  Best  Puget 
Sound  Fancy  Sockeye" — a  quality  and  kind  of 
fish  not  found  in  Alaska,  or  packed  or  dealt 
in  by  the  defendant  A  written  memorandum 
of  the  contract  was  forwarded  by  Webber  & 
Co.  to  Patton,  who  delivered  it  to  the  officers 
of  the  defendant;  but  they  refused  to  accept 
or  confirm  It  because  the  company  did  not  pack 
or  deal  in  sockeye  salmon,  or  salmon  of  the 
quality  specified  therein,  and  it  would  not 
agree  to  furnish  fish  of  that  kind  and  quality. 
The  memorandum  was  thereupon  returned  to 
Webber  &  Co.,  and  on  April  29th,  at  tlielr  re- 
quest the  contract  with  plaintiff  was  modified 
by  stipulating  that  the  fish  might  "be  packed 
in  Alaska,"  but  should  "be  exactly  like  Puget 
Sound  Fancy  Sockeye."  The  fish  packed  by 
the  defendant  were  not  of  the  quality  called 
for  in  the  contract  and  It  refused  to  furnish 
or  deliver  any  other  fish,  whereupon  the  plain- 
tiff brought  this  action  to  recover  damages 
for  a  breach  of  the  contract.  The  defendant 
denied  that  It  ever  made  or  authorized  the 
making  of  the  contract  in  question,  or  a|>prov- 
ed  or  ratified  the  same,  or  that  it  ever  be- 
came bound  by  it:  and  this  was  the  princi- 
pal question  on  the  trial.  At  the  close  of 
plaintiff's  testimony  the  court  granted  an  in- 
volimtary  nonsuit  and  the  plaintiff  appeals. 

Frank  Spittle,  for  appellant  G.  C.  Fulton, 
for  resiwndent 

BEAN,  J.  (after  stating  the  facts).  Webber 
&  Co.  had  no  authority  to  sell  for  defendant 
sockeye  salmon,  or  to  warrant  that  the  quality 
of  the  fish  which  they  agreed  to  sell  to  the 
plaintiff  should  be  equal  to  the  liest  Puget 
Sound  Fancy  Sockeye.  They  had  nothing  but 
a  power  to  sell  flsh  packed  by  the  defendant 
company,  and  tiad  no  authority  to  warrant 
tlmt  such  fish  should  be  of  a  quality  not  found 
in  Alaskan  waters  or  packed  or  handled  by 
the  defendant  A  mere  selling  agent  with- 
out express  power  to  warrant,  cannot  give  a 
warranty  which  will  bind  his  principal,  un- 
less the  sale  Is  of  a  class  which  is  ordinarily 
accompanied  by  a  warranty.    Smith  v.  Tracy, 
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36  N.  T.  79;   Walt  V.  Borne,  128  N.  T.  S92, 
2.1  X.  E.  1053. 

In  order,  therefore,  to  make  the  defendant 
liable  on  the  contract.  It  was  necessary  for 
the  plaintiff  to  show  that  it  had  ratified  or 
atHrmed  It.  There  Is  no  contention  that  the 
contract  was  expressly  ratified,  but  It  Is 
claimed  that  there  was  evidence  tending  to 
show  an  Implied  ratification  by  silence  and 
acquiescence.  The  evidence  to  support  this 
position  consists  of  the  testimony  of  Patton, 
of  Moen,  the  president  of  the  defendant, 
and  of  Frost,  a  member  of  the  firm  of  Web- 
ber &  Co.,  and  some  letters  and  telegrams. 
Patton  testified  that  be  was  acting  for  Web- 
ber &  Co.,  attending  to  their  business  on  the 
Coast;  that  he  received  from  them  and  de- 
livered to  the  officers  of  the  defendant  a 
written  memorandum  of  a  contract  made  on 
its  behalf  with  the  plaintiff;  that  the  officers 
did  not  seem  qualified  to  accept  It  because, 
as  they  said,  the  company  was  selling  red 
Alaska  salmon  only;  that  they  would  present 
tbe  matter  to  the  board  of  directors  and  It 
would  take  some  action  In  tbe  premises; 
that  he  was  afterwards  advised  that  tbe  con- 
tract was  rejected,  as  be  understood  it,  by  the 
board  of  directors,  and  in  the  latter  part  of 
April  tbe  memorandum  was  returned  by  him 
to  Webber  &  Co.  Moen,  who  was  tbe 
president  of  the  defendant  at  the  time,  tes- 
tified that  he  saw  the  memorandum  of  the 
contract  in  the  office  of  the  company  shortly 
after  it  was  received  from  Patton;  that  he 
told  Patton  that  he  objected  to  it  because 
of  tbe  quality  of  fish  specified;  that  a  meet- 
ing of  tbe  board  of  directors  of  tbe  company 
was  Immediately  called,  and  the  contract  was 
rejected;  that  the  memorandum  was  sent 
back  to  Webber  &  Co.,  and  they  were  advised 
that  It  would  not  be  accepted  or  ratified; 
that  the  memorandum  afterwards  came  back 
to  the  company,  through  Patton,  who  deliver- 
ed it  to  the  secretary,  but  that  the  contract 
was  never  accepted  or  ratified,  although  the 
memorandum  remained  In  the  office  for 
some  time.  On  April  24,  1809,  the  secretary 
of  the  defendant  wrote  Webber  &  Co.,  ac- 
knowledging the  receipt,  through  Patton,  of 
a  contract  with  the  plaintiff  for  2,500  cases 
of  salmon,  one-pound  tails,  at  fl  per  dozen, 
t.  o.  b.  Astoria,  and  on  the  19th  of  June  ad- 
vised them  that  at  a  recent  meeting  of  the 
board  of  directors  the  contract  made  through 
them  with  the  plaintiff  was  considered,  and 
that,  as  the  defendant  was  not  a  packer  of 
tbe  kind  of  salmon  specified,  It  could  not 
accept  the  contract.  Mr.  Frost,  a  member 
of  the  firm  of  Webber  &  Co.,  came  West 
about  this  time  to  adjust  the  misunderstand- 
ing. If  possible.  He  testified  that.  Immediate- 
ly upon  his  arrival  at  Astoria,  a  meeting  of 
several  of  the  directors  of  the  defendant, 
the  secretary,  Mr.  Patton,  and  himself,  was 
held  In  Patton's  office;  that  the  only  question 
In  dispute  was  the  provision  in  the  contract 
concerning  the  quality  of  fish  to  be  delivered. 


as  the  right  of  Webber  &  Co.  to  make  the 
sale  was  admitted;  that  witness  explained 
to  the  parties  present  that,  owing  to  the  de- 
lay of  the  defendant  in  objecting  to  the 
terms  of  tbe  contract.  It  had  become  fixed, 
and  stated  to  them  that  Webber  &  Co.  had  In 
their  office  in  Chicago  a  written  statement 
from  the  buyer  of  tbe  plaintiff  that  he  under- 
stood that  the  salmon  might  be  packed  In 
Alaska;  that  It  was  thereupon  agreed  that. 
If  Webber  &  Co.  would  send  to  the  defendant 
this  paper  or  a  sworn  copy.  It  would  ap- 
prove the  contract.  Whether  the  statement 
or  memorandum  referred  to  by  Frost  was 
ever  sent  to  the  defendant  Is  not  shown  by 
the  testimony,  but  probably  not,  or.  If  It  was, 
it  was  not  satisfactory;  for  on  June  28th 
the  contract  was  returned  to  Frost  by  the 
secretary  of  the  company  In  a  letter  say- 
ing, among  other  things:  "We  do  not  think 
it  necessary  to  explain  the  matter  of  sock- 
eye  any  further."  Tbe  matter  seems  to  have 
stood  In  practically  this  condition  until  Sep- 
tember 9tb,  when  the  defendant  shipped  a 
sample  of  Its  salmon  to  the  plaintiff  and  wir- 
ed asking  about  labeling  and  shipping.  The 
sample  did  not  equal  Puget  Sound  Fancy 
•Sockeye,  and  the  defendant  was  Informed 
by  plaintiff  of  that  fact  and  that  it  must 
have  the  quality  called  for,  when  it  wired  that 
"Samples  sent  equal  best  packed.  We  con- 
sider contract  cancelled."  There  was  some 
further  correspondence  between  the  plain- 
tiff and  defendant  in  reference  to  the  dis- 
pute, but  It  has  no  particular  bearing  on 
the  question  now  under  consideration. 

Tbe  single  question  Is  whether  this  testi- 
mony was  sufficient  to  carry  the  case  to  the 
Jury  on  the  question  of  ratification.  The 
rule  Is  elementary  that  when  an  agent.  In  con- 
tracting for  his  principal,  exceeds  bis  au- 
thority, the  principal,  upon  being  fully  In- 
formed of  the  facts,  must,  within  a  reason- 
able time,  disavow  or  disaffirm  the  act  of 
his  agent,  especially  In  cases  where  his  si- 
lence might  operate  to  the  prejudice  of  Inno- 
cent parties,  or  he  will  be  held  to  have  rati- 
fied and  affirmed  such  unauthoriKed  net,  and 
such  ratification  will  be  equivalent  to  a 
precedent  authority.  Meohem,  Agency,  {§ 
165,  157;  Saveland  v.  Harlow,  40  Wis.  431, 
438;  Heyn  v.  O'Hagen,  60  Mich.  150,  20 
N.  W.  861.  This  rule  Is  as  applicable  to 
corporations  as  Individuals  (Currie  v.  Bow- 
man, 25  Or.  304,  35  Pae.  848;  Shepard  v. 
Briggs,  26  Vt.  149),  and  has  its  foundation 
In  the  doctrine  of  equitable  estoppel.  It  pro- 
ceeds upon  the  maxim  that,  If  one  remains 
silent  when  In  conscience  he  ought  to  speak, 
he  will  be  debarred  from  speaking  when  In 
conscience  be  ought  to  remain  silent  But, 
In  this  case,  the  evidence  shows  that  the  de- 
fendant did  not  remain  silent  when  Informed 
that  Webber  &  Co.  had  exceeded  their  au- 
thority by  warranting  the  quality  of  the  fish 
which  they  agreed  to  sell  to  the  plaintiff  on 
the  defendant's  account.  On  the  contrary,  It 
Immediately  repudiated  the  act  and  has  coa- 
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tinuonsly  disafBrmed  the  contract  Patton, 
through  whom  the  business  was  transacted, 
was  Informed,  when  be  delivered  the  mem- 
orandum of  the  contract  to  the  officers  of  the 
defendant,  that  they  could  not  accept  or  rati- 
fy it,  because  the  defendant  was  not  pack- 
ing or  dealing  in  fish  of  the  quality  specified 
therein ;  and  Moen,  the  president  of  the  com- 
pany, when  advised  of  the  contract,  immedi- 
ately disaffirmed  It  and  It  was  afterwards 
formally  rejected  by  the  board  of  directors. 

The  acknowledgment  on  April  24th  by  the 
secretary  of  the  defendant  of  a  copy  of  the 
contract  through  Patton,  and  his  failure  to  noti- 
fy Webber  &  Co.  that  It  had  been  disaffirmed 
or  rejected  until  June  19th,  is  no  evidence  of 
a  ratification  by  the  defendant.  Webber  & 
Co.  had  been  advised  previous  to  that  time, 
through  their  correspondent,  Patton,  that 
the  defendant  had  disaffirmed  and  disavowed 
the  contract.  The  secretary's  duties  were 
prescribed  by  the  by-laws  of  the  defendant, 
and  he  had  no  authority  whatever  to  make 
any  contracts  for  or  on  behalf  of  the  com- 
pany, unless  authorized  by  the  board  of  di- 
rectors, and  so  could  not  ratify  an  unauthor- 
ized contract  made  by  some  other  agent. 
Nor  was  the  shipment  by  defendant  to  plain- 
tiff of  samples  of  fish  In  September  a  recogni- 
tion or  ratification  of  the  warranty  clause  in 
the  omtract  previously  made  with  it  by  Web- 
ber &  Co.  Webber  &  Oo.  bad  authority  to 
bind  the  defendant  by  contracting  for  the 
sale  of  Its  salmon.  The  defendant  bad 
promptly  disavowed  and  disaffirmed  their 
unauthorized  act  In  making  the  warranty; 
but  It  bad  not  repudiated  the  entire  contract 
on  that  account,  nor  Is  there  any  evidence 
that  the  plaintiff  had  declined  to  be  bound  by 
the  contract  without  such  warranty.  The 
shipment  of  the  samples  was  due  to  the  de- 
sire of  the  defendant  to  comply  with  a  con- 
tract which  Its  agents,  Webber  &  Co.,  bad 
authority  to  make,  and  not  in  affirmance  or 
ratification  of  their  unauthorized  acts. 

It  Is  contended  that  the  defendant  should 
have  notified  the  plaintiff  of  Its  disaffirmance 
of  the  contract,  and  that  by  its  omission  to 
do  so  it  ratified  and  affirmed  it  A  principal 
is  not  bound  by  the  acts  of  an  agent  unless 
within  the  real  or  apparent  scope  of  the  au- 
thority of  such  agent  (2  Page,  Contracts,  { 
967),  and  one  dealing  with  an  agent  of  a 
corporation  is  bound  at  bis  peril  to  ascertain 
the  extent  of  the  agent's  authority  and  Is 
chargeable  With  knowledge  thereof.  Hotel 
Co.  v.  Furniture  Co.,  73  Mo.  App.  135 ;  Busch 
V.  Wilcox,  82  Mich.  386,  46  N.  W.  940 ;  Lister 
T.  Allen,  31  Md.  543,  100  Am.  Dec.  78.  The 
plaintiff  therefore  knew,  or  was  chargeable 
with  knowledge,  that  Webber  &  Co.  had  no 
authority  to  bind  tbe  defendant  by  the  war- 
ranty clause  in  the  contract,  and  that  such 
clause  could  have  no  force  or  effect  unless 
subsequently  ratified  or  affirmed  by  the  de- 
fendant 

It  was  the  duty  of  tbe  plaintiff.  If  it  relied 
upon  tbe  warranty,  to  ascertain  whether  tbe 


unauthorized  act  of  tbe  agent  In  making  It 
bad  been  approved  by  the  principal;  for, 
without  such  approval,  It  was  invalid.  There 
was  no  evidence  that  defendant  knew  that 
plaintiff  was  relying  or  acting  upon  the  war- 
ranty clause.  It  was  not  its  duty,  therefore, 
to  advise  them  of  its  disapproval.  It  was 
sufficient  when  It  promptly  disaffirmed  and 
disavowed  tbe  unauthorized  act  of  Its  agent 
and  refused  to  be  bound  thereby.  As  is 
said  by  the  Supreme  Court  of  Vermont:  "It 
Is  tbe  duty  of  one  trading  with  an  agent  who 
has  only  a  limited  and  special  authority  to 
make  inquiry  as  to  the  extent  of  tbe  agent's 
authority ;  if  be  omits  inquiry,  be  does  so  at 
his  peril.  It  Is  not  the  duty  of  the  principal, 
upon  bearing  of  the  sale  by  the  agent,  to  seek 
the  purchaser  and  give  bim  notice  of  bis 
claim,  and  his  omission  to  do  so,  his  mere 
silence,  are  not  ordinarly  to  be  construed  as 
a  ratification  of  tbe  sale.  If  special  circum- 
stances may  be  supposed  to  exist,  which 
would  make  it  tbe  duty  of  tbe  principal  to 
give  such  notice,  none  such  are  proved  in 
this  case."  White  v.  Langdon,  30  Vt  599, 
603. 

It  follows  that  the  judgment  of  the  court 
below  must  be  affirmed,  and  it  Is  so  ordered. 


LIVBSLET  V.  LITCHFIELD  et  al. 
(Supreme  Court  of  Oregon.    Nov.  27,  1905.) 

1.  Elections— QcALiFiCATiONS  of  Voteks  — 
Constitutional  Provisions. 

The  qualifications  of  a  voter,  as  defined 
in  Const.  Or.  art.  2,  {  2,  declaring  that  in  all 
electioD8,  not  otherwise  provided  for  by  the 
Constitution,  every  white  male  citizen  of  the 
United  States  of  the  age  of  21  years  and  up- 
wards, who  shall  have  resided  in  the  state  dur- 
ing tbe  six  months  immediately  preceding  such 
election,  and  every  male  of  foreign  birth  of  the 
age  of  21  years  and  upwards,  who  shall  have 
resided  in  the  state  during  the  six  months 
immediately  preceding  such  election,  who  shall 
have  declared  his  intention  to  become  a  citizen 
of  the  United  States  one  year  preceding  such 
election  conformably  to  the  laws  of  tbe  United 
States  on  the  subject  of  naturalization,  shall 
be  entitled  to  vote  at  all  elections  authorized 
by  law,  are  intended  to  apply  to  the  election  of 
all  officers,  whether  provided  by  the  Constitu- 
tion or  by  a  law  authorized  thereby,  unless  au- 
thority for  the  exemption  can  be  found  under 
the  Constitution  itself. 

2.  Same— Payment  of  Taxes. 

Const  Or.  art  6,  {  6,  provides  that  there 
shall  be  elected  in  each  county  by  tbe  qualified 
electors  thereof  at  the  time  of  holding  general 
elections  certain  enumerated  county  officers. 
Article  6,  I  7,  declares  that  such  other  county, 
township,  precinct,  and  city  officers  as  may  be 
necessary  shall  be  elected  in  such  manner  as  may 
be  prescribed  by  law.  Article  11,  §  2,  recites  that 
corporations  may  be  formed  under  general  laws, 
bat  shall  not  be  created  by  special  laws,  ex- 
cept for  municipal  purposes,  and  tliat  all  laws 
pursuant  to  such  section  may  be  altered,  amend- 
ed, or  repealed,  but  not  so  as  to  impair  or 
destroy  any  vested  corporate  rights.  Held,  that 
such  provisions  did  not  vest  in  tbe  Legislature 
power  to  create  corporations  for  municipal 
purposes  or  to  prescribe  and  define  tbe  quali- 
fications of  electors  at  elections  held  therein, 
and  hence  the  charter  of  tbe  city  of  Salein 
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(Sp.  Ijaws,  Or.  1903,  351),  prohibiting  any  per- 
son from  Totlng  at  a  city  election  who  baa  not 
paid,  unlea^  tie  be  exempt  therefrom,  a  road 
poll  tax  for  the  year  in  which  he  offers  to  vote, 
is  invalid,  as  in  conflict  with  Const.  Or.  art. 
2,  J  2. 

Appeal  from  Circuit  Court,  Marion  County; 
George  H.  Burnett,  Judge. 

Action  by  Charles  S.  Uvesley  against  G. 
P.  LItchJ3eld  and  another.  From  a  Judgment 
In  favor  of  defendants,  plaintiff  appeals. 
Reversed. 

The  object  of  this  proceeding  Is  to  test  the 
constitutionality  of  the  provision  In  the  char- 
ter of  the  city  of  Salem  prohibiting  any  per- 
son from  voting  at  a  city  election  "who  has 
not  paid,  unless  he  be  exempt  therefrom,  ft 
road  poll  tax  for  the  year  in  which  he  offers 
to  vote."  Sp.  Laws  Or.  1903,  351.  The 
plaintiff,  who  resided  In  the  city  and  pos- 
sessed all  the  qualifications  of  a  voter  there- 
in, except  be  bad  not  paid  a  poll  tax,  tender- 
ed bis  vote  at  a  regular  election  for  city 
officers,  held  on  December  5,  1904,  but  a 
majority  of  the  Judges  of  election  refused 
to  receive  his  ballot  or  permit  blm  to  vote, 
and  he  thereupon  brought  this  action  against 
them  to  recover  damages.  It  resulting  ad- 
versely to  him,  he  appeals. 

S.  T.  Richardson  and  W.  Ellis  Richardson, 
for  appellant.    H.  J.  Bigger,  for  respondents. 

BEAN,  J.  The  general  mle  is  that  the 
«lectorate  of  a  state  or  any  of  its  govern- 
mental subdivisions  is  created  and  defined  by 
fundamental  law,  and  that  the  source  of  all 
authority  to  vote  at  any  popular  election  is 
the  state  Constitution.  Any  citizen  possess- 
ing the  qualificotions  of  an  elector  as  de- 
fined by  that  instrument,  and  who  is  not 
disqualified  by  any  of  its  provisions,  Is  en- 
titled to  the  right  of  suffrage,  and  It  is  not 
within  the  power  of  the  Legislature  to  deny, 
abridge,  extend,  or  change,  the  qualifications 
80  prescribed.  Oooley,  Const  Lim.  (7th  Ed.) 
890;  10  Am.  &  £ng.  Enc.  Law  (2d  Ed.)  57C. 
Section  2  of  article  2  of  the  Constitution  of 
this  state  reads:  "In  all  elections  not  other- 
wise provided  for  by  this  Constitution,  every 
white  male  citizen  of  the  United  States,  of 
the  age  of  twenty-one  years  and  upwards, 
who  shall  have  resided  in  the  state  during 
the  six  months  immediately  preceding  such 
election,  and  every  white  male  of  foreign 
birth  of  the  age  of  twenty-one  years  and  up- 
wards, who  shall  have  resided  in  this  state 
during  the  six  months  immediately  preceding 
such  election,  and  shall  have  declared  his 
Intention  to  become  a  citizen  of  the  United 
States  one  year  preceding  such  election,  con- 
formably to  the  laws  of  the  United  States 
on  the  subject  of  naturalization,  shall  be  en- 
titled  to  vote  at  all  elections  authorized  by 
law."  This  provision  is  by  its  terms  ex- 
pressly made  applicable  to  all  elections  not 
otherwise  provided  by  the  Constitution.  To 
empower  the  Legislature,  therefore,  to  add 
to  or  abridge  the  qualifications  of  a  voter 


as  thus  defined,  some  other  provision  of  the ' 
Constitution  must  be  pointed  out  which  con- 
fers such  authority  In  express  terms,  or  by 
necessary  implication.  The  only  provisions 
bearing  on  the  question  now  under  consider- 
ation to  which  our  attention  has  been  called 
are  section  2,  art  11,  and  sections  6  and  7 
of  article  6,  which  are  as  follows: 

"Corporations  may  be  formed  under  gener- 
al laws,  but  shall  not  be  created  by  special 
laws,  except  for  municipal  purposes.  All 
laws  pased  pursuant  to  this  section  may  be 
altered,  amended,  or  repealed,  but  not  so  as 
to  Impair  or  destroy  any  vested  corporate 
rights."    Const  Or.  art  11,  §  2. 

"There  shall  be  elected  in  each  county,  by 
the  qualified  electors  thereof,  at  the  time 
of  holding  genera]  elections,  a  county  clerk, 
treasurer,  sheriff,  coroner,  and  surveyor,  who 
shall  severally  hold  their  offices  for  the  term 
of  two  years."    Id.  art.  6,  S  6. 

"Such  other  county,  township,  precinct  and 
city  officers  as  may  be  necessary  shall  be 
elected  or  appointed  in  such  manner  as  may 
be  prescribed  by  law."    Id.  art  6,  I  7. 

In  support  of  the  Judgment  of  the  court 
below  it  is  contended  that  the  sections  Joat 
quoted  vest  in  the  Legislature  plenary  power 
to  create  corporations  for  municipal  purpose!, 
and  to  prescribe  and  define  the  qualifica- 
tions of  voters  at  elections  to  be  held  therein, 
and  Harris  v.  Burr,  32  Or.  348,  52  Pac.  17, 
30  L.  R.  A.  768;  Buckner  v.  Gordon,  81  Ky. 
6C5;  McMahon  v.  Savannah,  66  Ga.  217,  42 
Am.  Rep.  65;  Town  of  Valverde  v.  Shattuck, 
19  Colo.  104,  34  Pac.  947,  41  Am.  St  Rep. 
208;  Hanna  v.  Young,  84  Md.  179,  35  Atl. 
674,  34  L.  R.  A.  55,  57  Am.  St  Rep.  396;  and 
State  V.  Dillon— 32  Fia.  545,  14  South.  383, 
22  L.  R.  A.  124,  are  cited  In  support  of  this 
position.  Harris  v.  Burr,  supra,  involved 
the  validity  of  an  act  of  the  Legislature  con- 
ferring upon  women  the  right  to  vote  at 
school  district  elections,  and  the  court,  after 
reviewing  at  length  the  legislation  in  respect 
to  the  qualifications  of  voters  at  school  elec- 
tions prior  to,  at  the  time,  and  since  the 
adoption  ot  the  Constitution,  concluded  that 
in  view  of  such  Legislation  and  of  the  fact 
that  the  Constitution  does  not  name  or  men- 
tion school  officers  or  school  elections,  but 
in  express  terms  relegates  to  the  Legislature 
the  duty  of  establishing  "an  uniform  and 
general  system  of  common  schools"  (Const 
Or.  art  8,  S  3),  it  was  competent  for  It  to 
prescribe  the  qualifications  of  a  voter  at  a 
school  district  meeting.  "The  power  ascribed 
to  the  Legislature  under  the  Constitution," 
says  Mr.  Justice  Wolverton,  "to  provide  for 
the  establishment  of  a  uniform  and  the  gen- 
eral system  of  common  schools,  carries  with 
it  plenary  power  to  establish  the  unit  of 
that  system,  denominated  a  school  district 
to  determine  what  officers  shall  administer 
its  affairs,  who  and  what  manner  of  persons 
shall  be  eligible  to  office,  and  how  and  by 
whom  they  should  be  chosen.  The  elective 
franchise  conferred  by  section  2,  art  2,  does 
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not,  nor  was  It  Intoided  to,  fix  and  define 
the  qualification  of  voters  at  school  meetings, 
but  was  designed  only  to  govern  in  all  gen- 
eral and  special  elections  not  otherwise  pro- 
vided for  by  the  Constitution,  and  applies 
to  the  election  of  all  officers  known  to  the 
Constitution,  as  well  as  to  such  as  may  be 
provided  for  thereunder,  aside  from  those 
provided  for  under  the  special  power  of  the 
Legislature  to  establish  a  uniform  and  gen- 
eral system  of  common  schools."  It  will 
thus  be  seen  that  this  case  proceeds  wholly 
on  the  theory  that  the  Constitution  has  in 
express  terms  authorized  and  empowered  the 
Legislature  to  establish  a  system  of  common 
schools,  and  that  It  intended  and  did  confer 
upon  that  body  the  power  to  declare  tho 
qualifications  of  voters  for  district  ofiScers. 
Such  elections  are  therefore  "otherwise  pro- 
vided" by  the  Constitution  and  expressly 
exempted  from  the  operation  of  section  2, 
art  2.  But  no  such  provision  Is  to  be  found 
In  the  Constitution  as  it  respects  municipal 
corporations.  The  Legislature  has  power  to 
create  such  corporations  by  special  laws,  and 
"to  prescribe  by  law"  the  "manner"  of  the 
election  or  appointment  of  the  officers  there- 
of. The  power  thus  conferred  is  not  like 
that  to  establish  and  organize  school  dis- 
tricts, but  more  nearly  resembles  that  grant- 
ed for  the  organization  of  counties.  A  mu- 
nicipal corporation  Is  but  a  governmental 
agency  or  local  organization  for  governmental 
purposes.  Its  officers  are  none  the  less  gov- 
ernmental officers  because  elected  or  chosen 
by  the  people  of  a  particular  locality.  It  Is 
difficult,  if  not  Impossible,  to  conceive  that, 
when  section  7  of  article  6,  declares  that  the 
officers  of  a  city  may  be  elected  or  appointed 
as  prescribed  by  law.  It  did  not  contemplate 
that  the  election.  If  held,  should  be  by  the 
qualified  electorate  of  the  municipality,  for, 
as  said  by  Mr.  Justice  Christiancy,  in  People 
V.  Hurlburt,  24  Mich.  44,  9  Am.  Rep.  103,  "It 
may  be  said  with  certainty  that,  wherever 
In  the  Constitution  the  election  of  an  officer 
Is  provided  for,  it  means  an  election  by  the 
electors  of  the  state,  if  It  be  a  state  office, 
or  of  the  district  or  political  subdivision  for 
which  he  is  to  be  elected,  unless  the  Con- 
stitution Itself,  as  to  any  particular  election, 
provides  otherwise." 

The  authority  given  by  section  7  of  article 
6  to  prescribe  "the  time  and  manner"  in  which 
municipal  officers  may  be  elected  or  appointed 
does  not,  we  think.  Include  the  power  to  deter- 
mine what  shall  constitute  a  legal  voter.  The 
Constitution  of  Michigan  declares  that  the 
Legislature  shall  "provide  for  the  Incorpora- 
tion and  organization  of  cities  and  villages," 
and  that  "judicial  officers  of  cities  and  vil- 
lages shall  be'  elected  and  all  otlicr  officers 
shall  be  elected  or  appointed  at  such  time  and 
In  such  manner  as  the  Legislature  may  di- 
rect." The  Legislature  passed  an  act  confer- 
ring upon  women  the  right  to  vote  In  all  vil- 
lage and  city  elections,  but  It  was  held  in- 
valid because  in  violation  of  the  section  of  the 


Constitution  i^eacrlblng  who  shall  be  electors 
and  entitled  to  vote  In  all  elections.  The 
court  said:  "The  authority  to  direct  the  time 
and  manner  in  which  Judicial  officers  shall  be 
elected,  and  the  other  officers  elected  or  ap- 
pointed, does  not  Involve  the  power  to  deter- 
mine who  shall  constitute  the  electorate.  The 
word  'manner,'  it  Is  true.  Is  one  of  large  signi- 
fication, but  It  is  clear  that  It  cannot  exceed 
the  subject  to  which  It  belongs.  It  relates  to 
the  word  'elected.*  The  Constitution  had  al- 
ready provided  for  electors,  and  when  it  pro- 
vides that  an  officer  shall  be  elected  It  certain- 
ly contemplates  an  election  by  the  electorate 
wbldi  It  has  constituted.  No  other  election  Is 
known  to  the  Constitution,  and,  when  It  pro- 
vides that  the  Legislature  may  direct  the 
manner  in  which  an  officer  shall  be  elected. 
It  simply  empowers  the  Legislature  to  provide 
the  details  for  the  holding  of  such  election. 
The  machinery  of  government  differs  In  Its 
details  In  cities,  villages,  and  townships,  and 
there  must  necessarily  be  differences  In 
methods  and  officers  to  administer  the  election 
laws."  Coffin  v.  Elec.  Commissioners,  97 
Mich.  188,  194,  56  N.  W.  567,  568  (21  L.  R. 
A.  662). 

The  same  construction  was  given  to  the 
word  "manner"  in  a  like  constitutional  provi- 
sion by  the  Supreme  Court  of  Illinois,  in 
People  V.  English,  139  111.  622,  20  N.  E.  678, 15 
L.  R.  A.  131.  In  that  case  the  relator,  a  female, 
claimed  the  right  to  vote  for  county  school 
superintendent  The  Constitution  provided 
that  "there  may  be  a  county  superintendent 
of  schools  in  each  county,  whose  qualifica- 
tions, duties  and  compensation  and  the  time 
and  manner  of  his  election  and  term  of  office 
shall  be  prescribed  by  law."  The  Court  held 
the  law  conferring  the  right  upon  women  to 
vote  for  such  officer  unconstitutional,  saying: 
"The  Constitution  having  thus  made  provision 
for  such  officer,  and  for  his  and  her  'election,' 
and  having  prescribed,  In  section  1  of  article  7 
(111.  Const.),  the  qunllflcatlons  essential  to  en- 
title a  person  to  vote  at  'any  election,"  it  must 
be  presumed  that  it  was  and  is  the  true  intent 
and  meaning  of  that  Instrument  that  no  per- 
son shall  have  the  right  to  vote  for  a  county 
superintendent  of  schools  who  does  not  pos- 
stes  such  qualifications.  •  ♦  ♦  Bald  sec- 
tion 5  (art.  8)  provides,  not  only  that  the  quali- 
ficutions,  powers,  duties,  compensation,  and 
term  of  office  of  the  county  superintendent 
of  schools  shall  be  prescril)ed  by  law,  but 
also  that  the  'time  and  manner  of  election' 
of  such  superintendent  'shall  be  prescribed 
by  law.'  'What  Is  meant  by  the  c^xpression 
'manner  of  election'?  Was  It  intended  there- 
by to  give  to  the  Legislature  the  power  of 
prescribing  the  qualiUcatlons  which  would 
entitle  person^  to  vote  at  any  election  for 
such  county  superintendent?  The  word  'man- 
ner' is  usually  defined  as  meaning  way  of 
performing  or  executing  method,  custom, 
huhitiuil  practice,  etc.  •  •  »  [U]  indicates 
merely  that  the  Legislature  may  proyid*  by . 
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law  the  xustial,  ordifiary,  or  necessary  detalla 
required  for  the  holding  of  the  election." 

The  Michigan  and  IIIlnoiB  cases  referred 
to  are  much  to  the  purpose  in  the  present 
discussion,  because  the  courts  of  each  of 
these  states  lias  held  that  under  a  Constitu- 
tion like  ours,  imposing  on  the  Legislature 
the  duty  of  providing  for  and  establishing  a 
common  school  system,  it  is  competent  to 
confer  the  right  to  vote  at  school  elections 
upon  women,  and  these  oases  were  relied 
upon  as  supplying  the  conclusion  reached  in 
Harris  v.  Burr,  supra;  Plvmmer  t.  Tost,  144 
111.  68,  33  N.  E.  191,  19  L.  R.  A.  110;  Belles 
V.  Burr,  76  Mich.  1,  43  N.  W.  24.  The  cases 
cited  from  these  states  illustrate  and  point 
out  the  distinction  between  the  right  to  vote 
at  school  disttlct  meetings  and  at  an  election 
for  city  and  municipal  officers.  The  Ken- 
tucky, Maryland,  Georgia,  Colorado,  and 
Florida  cases  all  inyolved  the  right  to  vote 
at  municipal  elections,  but  the  decisions  were 
made  under  Constitutions  essentially  different 
fiom  ours.  The  Constitution  of  Kentucky 
provided  that  "every  free  white  male  citizen," 
etc..  "shall  be  a  voter"  (3d  Const  Ky.  art 
2.  I  8),  without  nndcrtaking  to  designate 
at  what  election  or  for  what  officer  the 
vote  might  be  cast  and  the  court  held,  con- 
sidering this  section  In  connection  with  other 
provlsiooa  of  the  Constitution,  that  it  was 
Intended  to  apply  only  in  the  election  of 
constitutional  officers,  an  distinguished  from 
those  created  by  legislative  act.  Our  CooBti- 
tntion,  however,  prescribes  the  qualifications 
of  voters  "in  all  elections  not  .otherwise 
provided  by  this  Constitution,"  and  "at  all 
elections  prescribed  by  law,"  so  that  In  place 
of  being  applicable  to  conqtltutlonal  officers 
only,  it  is  expressly  made  applicable  to  all 
elections  authorized  by  law,  unless  the  Con- 
stitution Itself  otherwise  provides.  The  pow- 
er to  take  from  or  add  to  the  qualifications 
of  a  Yobet,  as  prescribed,  in  section  2  of 
article  2,  at  any  election,  must  be  found  in 
that  instrument  The  qualification  of  a  voter 
as  thus  defined  is  intended  to  apply  to  the 
election  of  all  officers,  whether  provided  by 
the  Constitution  or  by  a  law  authorized 
tho^by,  unless  authority  for  the  exemption 
can  be  found  in  the  instrument  Itself. 

The  Constitution  of  Maryland  named  and 
defined  the  qualifications  of  voters  in  the  state 
at  large  and  in  the  city  of  Baltimore,  and 
In  general  terms  authorized  the  creation  of 
other  corporations  for  municipal  purposes, 
thus  leaving  to  the  Legislature,  so  the  court 
held,  the  power  to  add  to  the  .quaUBcations 
of  voters. residing  within  the  corporate  limits 
of  a  town  so  created  any  reasonable  restrio- 
tion  it  might  deem  proper.  The  Constitution 
of  Georgia,  after  defining  the  q-uailficetion 
of  voters,  empowered  the  Legislature  to  pre- 
scribe from  time  to  time  for  the  registration 
of  all  voters.  'It  was  held  that  a  .law  re- 
quiring the  paym.aptt  of  a. certain  snm  in  lieu 
of  poll  tax  as  a. condition  to  the  right  of' 
ri^istration  for  a  city  el,ectlou  was  not  adding 
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to  the  quallflcatlAn  of  voters,  but  ifraii  a  mere 
statutory  requirem«it,  designed  "to  Secure 
the  discharge  of  the  duties  citizens  owed 
the  municipal  government  and  to  protect  the 
purity  of  the  ballot"  The  Colorado  Consti- 
tution defined  the  qualification  of  voters  "at 
all  elections,"  and  the  court  held  that  it 
applied  only  to  elections  of  "public  officers," 
and  not  to  a  law  for  the  dissolution  and 
annexation  of  contiguous  cities  and  towns. 
The  Florida  Constitution  defined  the  qualifi- 
cation of  electors  at  all  elections  "under  this 
constitution,"  and  it  was  held  that  it  did  not 
apply  to  municipal  elections  because  they 
were  not  held  under  the  Constitution.  None 
of  the  cases  are,  therefore,  in  point  or  au- 
thority under  our  Constitution,  which  has 
specially  prescribed  the  qualification  of  voters 
at  all  elections  not  otherwise  provided  in  that 
instrument  itself. 

Without  pursuing  the  discussion  further,  we 
are  all  agreed  that  the  provision  of  the  Salem 
charter  in  question  is  void,  and  this  conclu- 
sion finds  support  in  St  Joseph,  etc.,  Ry.  Co. 
V.  Buchanan  County  Court  3»  Mo.  486,  Al- 
lision  V.  Kake,  67  N.  J.  Law.,  6,  29  Atl.  417, 
25  L.  R.  A.  480,  and  People  v.  Van  Bokkelen, 
73  N.  C.  198,  21  Am.  Bep.  465,  In  addition 
to  the  authorities  already  referred  to. 

The  Judgment  of  the  court  below  will  be 
reversed,  and  the  cause  remanded. 


SPBAGUB  et  aL  v.  JESSUP. 
(Supreme  Court  of  Oregon.    Kov.  27,  1905.) 

1.  Specitic  Pebiobmamce  —  Pbocekdingb  — 
bvidencb. 

The  mental  condition  of  a  party,  against 
whom  the  specific  performance  of  an  oral  con- 
tract to  convey  land  is  sonKht,  is  an  element  to 
be  considered  in  determining  the  circumstances 
attending  the  making  of  the  agreement,  to  dis- 
credit the  transaction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Specific  Performance,  }  100.] 

2.  Same — Sufficiency. 

In  a  suit  for  specific  performance  of  a  con- 
tract, evidence  Acid  sufficient  to  establish  a 
parol  agreement  for  sale. 

3.  SaUB  —  CONTBAOTS    BnfOBCEABUC  —  FABT 

Perfobmance — Possession. 

Possession  of  premises  by  the  purcliaser, 
in  connection  with  payment  of  part  of  the  price 
and  a  tender  of  the  balance,  is  such  part  i>er- 
formance  as  to  entitle  him  to  a  decree  for 
specific  performance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Frauds,  Statute  of,  !  318;  vol.  44, 
Cent.  Dig.  Specific  Performance,  i  130.] 

'Bean,  3.,  dissenting. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; ■\Vllliam  Galloway,  Judge. 

Bill  by  George  D.  Sprague  and  others 
against  Sophronla  Jessup.  From-  a  decree 
for  plaintiffs,  defendant  appeals.    Aflirmed. 

This  is  a  suit  to  enforce  the  specific  per- 
formance of  an  alleged  oral  agreemetit  to 
convey  real  property.  The  facts  are:  That 
the  defendant,  Mrs.  Sophronla  Jessup,  a 
Widow,  was  on  January  13;  1902,  the  owner 
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In  fee  of  the  east  half  of  lots  7  and  8  in 
block  7,  in  tbe  city  of  Salem,  the  possession 
of  wblch  she  delivered  to  Mrs.  Margaret 
Fennell,  wlio,  on  tbe  following  day,  moved 
into  tbe  bouse  on  tbe  land,  wblcb  she  oc- 
cupied nntil  September  20,  1903,  wben  she 
died  Intestate,  leaving  two  sous,  two  daugh- 
ters, and  three  grandsons,  the  latter  being 
the  children  of  a  deceased  daughter,  all  of 
whom,  since  tbe  death  of  their  ancestor, 
have  bad  control  of  the  premises.  Mrs.  Jes- 
sup  commenced  an  action  against  these  heirs 
and  their  tenants  April  8,  1901,  to  recover 
the  possession  of  the  real  property,  and  tbe 
defendants  therein  having  answered,  also  as 
plaintiffs  herein,  filed  a  complaint,  in  tbe 
nature  of  a  cross-bill  iu  equity,  alleging  that 
the  possession  of  tbe  premises  was  delivered 
to  Mrs.  Fennell  pursuant  to  tbe  terms  of  a 
parol  contract,  whereby  Mrs.  Jessup  stipu- 
lated to  convey  the  land  to  her  March  1, 
1002,  by  a  good  and  sufficient  deed,  in  con- 
sideration of  |5,3o0,  of  which  sum  $200  was 
paid  January  13,  1902,  $2,.'KX)  was  payable 
March  1st  of  that  year,  and  tbe  remainder 
March  1,  1903,  tbe  last  payment  to  be  se- 
cured by  a  mortgage  of  the  real  property, 
and  to  bear  interest  for  one  year;  that  Mrs. 
Fennell,  on  March  1,  1902,  tendered  to  Mrs. 
Jessnp  $2,500,  and  also  offered  to  execute 
the  mortgage  specified,  but  tbe  latter  refused 
to  make  tbe  deed,  wliereupon  tbe  entire  sum, 
including  interest,  was  deposited  with  the 
clerk  of  the  circuit  court  for  Marion  county 
as  a  consideration  for  tbe  conveyance.  The 
answer  denied  the  material  allegations  of 
the  complaint,  and,  the  cause  l>eing  tried, 
Mrs.  Jessup  was  required  to  execute  to  tbe 
heirs  of  Mrs.  Fennell  a  warranty  deed  to 
the  premises,  from  which  decree  she  appeals. 

L.  H.  McMahan,  for  appellant  George  G. 
Bingham  and  P.  H.  D'Arcy,  for  respondents. 

MOORE,  J.  (after  stating  the  facts).  It 
is  admitted  that  the  sum  of  $200  was  re- 
ceived by  Mrs.  Jessup  January  13,  1902, 
but  it  Is  insisted  by  her  counsel  that  this 
sum  was  paid  on  account  of  the  purchase 
of  certain  carpets,  furniture,  etc.,  that  tbe 
possession  of  the  premises  was  delivered 
to  Mrs.  Fennell  pursuant  to  a  lease  thereof, 
and  that  no  agreement  was  entered  into  for 
the  sale  of  tbe  real  property.  These  state- 
ments are  denied  by  plaintiffs*  counsel,  who 
maintain  that  Mrs.  Jessup  agreed  to  sell  the 
premises  and  certain  carpets,  furniture,  etc., 
to  Mrs.  Fennell  for  an  entire  consideration 
of  $5,350,  receiving  in  part  payment  a  sum 
of  money  evidenced  by  the  following  memo- 
randum: "Salem,  Oregon,  Jan.  13,  1902. 
Received  of  Mrs.  M.  Fennell  $200,  to  bind 
bargain  on  house.  Mrs.  S.  Jessup" — and  that 
tbe  possession  of  tbe  real  property  was  de- 
livered to  the  purchaser  in  pursuance  of  a 
parol  agreement  to  convey  tbe  premises  to 
her. 

The  testimony  shows  that  for  Bome  time 


prior  to  January  13,  1902,  Mrs.  Jessnp  bad 
been  trying  to  sell  tier  real  property,  for 
which  she  asked  $5,500,  and  that  Mrs.  Fen- 
nell desired  to  purchase  it,  but  was  unable 
to  do  so,  unless  she  could  sell  a  farm  for 
which  she  had  been  demanding  $5,000.  Tbe 
latter  was  offered  $4,500  for  her  property, 
and,  concluding  to  accept  tbe  bid,  she  so 
notified  the  persons  making  it,  who  gave 
ber  $50  on  account  of  tbe  purchase,  agree- 
ing to  pay  $2,500  March  1,  1902,  and  tbe 
remainder  In  a  year  therefrom.  Mrs.  Fen- 
nell, having  effected  a  sale  of  her  farm,  im- 
mediately paid  Mrs.  Jessup  $200,  taking  the 
receipt  hereinbefore  set  out,  and  three  days 
thereafter  a  contract  was  prepared,  which 
contained,  inter  alia,  the  following  clause: 
"In  case  tbe  said  Fennell  stiall  not  be  able 
to  sell  ber  farm  on  or  about  tbe  Ist  day  of 
March,  1902,  and  make  payments  herein 
agreed,  then  It  is  understood  that  tbe  said 
Fennell  has  the  right  to  occupy  the  said  real 
estate  from  January  15,  1902,  to  April  15, 
1903,  at  $20  per  month,  tbe  amount  paid  on 
tbe  above  to  be  applied  on  the  furniture 
purciutsed."  Mrs.  Jessup  refused  to  sign 
such  writing,  and  so  notified  Mrs.  Fennell, 
who  thereafter  made  some  changes  in  and 
Improvements  upon  the  house.  It  is  im- 
possible to  reconcile  the  conflicting  testimony 
given  by  the  respective  parties.  Mrs.  Fen- 
nell's  daughters,  who  conducted  tbe  nego- 
tiations for  ber,  each  testify  that  the  con- 
sideration agreed  upon  for  tbe  purchase  of 
the  land  in  question  was  $5,350,  including 
tbe  carpets  and  furniture,  and  tbat  of  this 
sum  they  paid  for  their  mother  the  specified 
$200.  Mrs.  Jessup  testifies  that  she  leased 
tbe  premises  to  Mrs.  Fennell  for  a  term  of 
15  months,  and  gave  possession  thereof,  re- 
ceiving $200  for  tbe  carpets  and  furniture 
which  she  sold.  Tbe  testimony  further 
shows  that  Mrs.  Jessup,  going  to  a  room  by 
herself,  prepared  tbe  receipt  mentioned,  but 
she  says  she  wrote  It  at  the  request  of  Mrs. 
Fennell's  daughter,  who  suggested  the  form 
thereof.  As  an  excuse  for  incorporating  in- 
to tbe  receipt  the  words  "to  bind  bargain  on 
bouse,"  Mrs.  Jessup  further  states  that  be- 
fore January  l.S,  1902,  she  had  never  trans- 
acted  any  business,  tbat  ber  husband  died 
about  three  months  prior  thereto,  after  an 
illness  of  about  a  year,  and  that  bis  sick- 
ness and  death  so  injured  ber  health  and 
affected  ber  mind  that,  with  her  ignorance 
of  business  affairs,  she  wrote  the  receipt  as 
requested.  The  use  of  tbe  phrase  "to  bind 
bargain  on  house"  might  relate  to  a  lease 
of  tbat  building.  If  the  $200  had  been  paid 
on  account  thereof,  but  these  words  are  ren- 
dered inapplicable  to  such  a  contention  by 
Mrs.  JesBup's  testimony,  which  is  to  the  ef- 
fect that  tbe  sum  was  paid  for  tbe  carpets 
and  furniture.  The  wording  of  the  receipt, 
therefore,  corroborates  the  theory  of  the 
plaintiffs  tbat  the  pajrment,  which  it  evi- 
dences, was  made  as  a  part  of  the  purchase 
price  of  the  premises. 
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The  mental  condition  of  a  party,  against 
whom  the  specific  performance  of  an  oral 
contract  to  convey  land  Is  sought,  Is  an  ele- 
ment to  be  considered  In  determining  the  cir- 
cumstances attending  the  making  of  the 
agreement,  to  discredit  the  transaction.  Wa- 
terman, Spec.  Perf.  §  159.  No  testimony 
was  given  tending  to  show  to  what  extent 
Mrs.  Jessup's  mind  was  affected  by  the  care 
of  her  husband  during  his  last  illness,  or  to 
what  degree  her  reason  was  impaired  In 
consequence  of  his  death,  except  her  general 
statements  as  indicated.  As  tending  to  show 
that  Mrs.  Fennell's  understanding  In  rela- 
tion to  the  agreement  entered  Into  January 
13,  1902,  was  for  the  purchase  of  the  proper- 
ty, the  testimony  discloses  that  she  sold  her 
farm  for  $500  less  than  she  had  been  asking 
for  It,  in  order  to  raise  the  money  with 
which  to  purchase  the  property  In  question. 
It  further  appears  that  in  September,  1901, 
she  rented,  for  the  term  of  one  year,  a  new 
cottage,  for  which  she  purchased  new  car- 
pets, and  caused  them  to  be  laid  on  the 
floors,  secured  new  shades,  which  she  hung 
at  the  windows,  procured  wood  for  use  in 
the  winter,  which  she  caused  to  be  sawed, 
split,  and  stored  away,  and  that  she  was 
living  In  the  cottage  with  her  family  when 
she  entered  into  the  contract  alleged  in  the 
complaint  Mrs.  Fennell  moved  Into  the  Jes- 
sup  house  January  14,  1902,  and,  as  she  could 
use  only  one  of  her  new  carpets  therein,  she 
sold  the  others,  and  the  window  shades  that 
she  had  used  In  the  cottage  for  a  few  months, 
at  about  one-third  of  their  original  cost,  and 
also  moved  the  wood  which  she  had  stored 
for  winter's  use.  It  would  appear  that  after 
January  13,  1902,  when  the  receipt  was  given, 
Mrs.  Fennell,  fearing  that  the  persons  who 
had  agreed  to  purchase  her  farm  might 
forfeit  the  small  payment  made  and  fall  to 
keep  their  part  of  the  contract,  sought  to 
avoid  a  suit  by  Mrs.  Jessup  for  specific  per- 
formance by  treating  the  agreement  to  pur- 
chase the  property  in  question  as  a  lease 
thereof,  In  case  Mrs.  Fennell  could  not  raise 
the  money,  and  to  consider  the  payment  of 
$200,  made  on  account  of  the  purchase,  as 
the  consideration  for  the  carpets  and  fur- 
niture. Mrs.  Wlnnlfred  O.  Barr,  a  daughter 
of  Mrs.  Fennell,  testified,  however,  that  the 
writing  was  suggested  by  Mrs.  Jessup,  and 
the  latter  does  not  contradict  the  statement. 
An  attorney  who  prepared  the  contract  tes- 
tified that  be  made  it  at  Mrs.  Barr's  solicita- 
tion, but  that  the  provision  quoted,  binding 
upon  Mrs.  Jessup,  was  inserted  without 
prompting  from  any  one.  The  memoranda 
referred  to  tend  to  corroborate  Mrs.  Jessup's 
theory,  but  the  modification  adverted  to, 
never  having  been  consummated,  did  not 
constitute  a  contract  or  change  the  terms  of 
the  agreement  of  January  13,  1902. 

The  denial  of  Mrs.  Jessup,  and  the  asser- 
tion of  Mrs.  Fennell's  daughters,  in  respect 
to  the  agreement  claimed  to  have  been  en- 
tered into,  require  a  consideration  of  the  cir- 


cumstances attending  the  transaction  and 
of  the  testimony,  which  corroborates  or  con- 
tradicts that  of  the  respective  parties.  It 
seems  Improbable  that  Mrs.  Fennell,  when 
she  had  rented  a  new  cottage  which  she  had 
completely  furnished,  and  which  she  was  en- 
titled to  occupy  for  about  nine  months, 
should  desire  to  move  Into  another  rented 
bouse,  when,  by  so  doing,  it  would  entail 
such  an  expense  as  she  Incurred.  So,  too, 
It  appears  inexplicable  that  she  should  agree 
to  sell  her  farm  for  $500  less  than  she  had 
been  demanding  for  it,  when  she  was  under 
no  obligation  to  do  so,  unless  the  sale  was 
ettected  to  enable  her  to  purchase  Mrs.  Jes- 
sup's property.  As  a  circumstance  tending 
to  show  ttie  value  of  Mrs.  Fennell's  farm, 
the  testimony  shows  that  in  a  few  mouths 
after  she  disposed  of  it,  without  any  Im- 
provement having  been  made  thereon,  one 
of  the  purchasers  conveyed  an  undivided  one- 
third  Interest  therein  to  his  co-tenants  for 
$2,000,  thus  indicating  that  the  land  was 
worth  more  money  than  she  received  for  it. 
The  receipt  given  to  evidence  the  payment 
of  $200,  though  not  conclusive,  is  an  admis- 
sion corroborative  of  the  testimony  of  plain- 
tiffs' witnesses  to  the  efCect  that  Mrs.  Jessup 
purposely  signed  it,  as  therein  stated,  "to 
bind  bargain  on  house."  Oldeon  Stelner, 
who  had  been  engaged  In  business  in  Salem 
many  years,  appearing  as  plaintiffs'  wit- 
ness, testified  that,  having  met  Mrs.  Jessup 
on  the  street,  she  informed  him  that  she 
had  sold  ber  property,  and,  in  answer  to 
his  inquiry  as  to  whether  she  bad  not  re- 
ceived about  $5,000  for  It,  replied:  "Yes; 
I  got  more  than  that"  Fred  Hurst  a  real 
estate  dealer,  as  plaintiffs'  witness,  testified 
that  Mrs.  Jessup  listed  ber  property  with 
him  for  sale;  that  he  found  a  buyer  there- 
for who  would  pay  $5,000,  and  so  notified 
her  by  telephone,  whereupon  she  replied  that 
she  had  secured  a  purchaser,  and  hung  up 
the  receiver  without  disclosing  who  It  was. 
Mrs.  Jessup,  referring  to  the  statement  re- 
specting the  sale  of  the  property  imputed 
to  ber  by  Stelner,  testified  that  she  did  not 
remember  of  having  any  such  conversation 
with  him,  and  she  does  not  attempt  to  de- 
ny Hurst's  statement  that  she  Informed  him 
she  had  secured  a  purchaser  for  the  property. 
We  think  a  careful  examination  of  all  the 
evidence,  viewed  in  the  light  of  the  circum- 
stances attending  the  transaction,  necessarily 
leads  to  the  conclusion  that  Mrs.  Jessup, 
on  January  13,  1902,  agreed  to  sell  to  Mrs. 
Fennell  her  real  property  and  the  carpets 
and  furniture  In  her  house  for  $6,350,  re- 
ceiving the  sum  of  $200  in  part  payment  there- 
of, and  that  the  purchaser  and  her  family 
moved  into  the  bouse  in  pursuance  of  the 
terms  of  such  agreement,  and  not  In  accord- 
ance with  any  lease  thereof.  The  certainty 
of  such  a  contract  must  be  established  by 
evidence  sufflclent  to  satisfy  a  court  of  equity 
of  the  truth  of  the  allegations  of  the  com- 
plaint Odell  V.  Morin,  5  Or.  96 ;  Plymale  r. 
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Gomstock,  9  Or.  818.  If  the  denial  of  a 
party  against  whom  the  specific  perform- 
ance of  an  oral  contract  to  convey  real  prop- 
erty is  sought  to  be  enforced  la  sufficient  to 
defeat  the  right,  it  Is  quite  probable  that 
this  equitable  remedy  would  soon  cease  to 
be  efficacious.  It  Is  possible  that  the  con- 
clusion we  have  reached  may  be  doing  an 
Injustice  to  Mrs.  Jessup,  whose  statements 
made  under  oath  In  relation  to  the  lease 
of  the  premises  may  be  true,  and  the  testi- 
mony of  plaintiffs'  witnesses  in  respect  to 
the  alleged  sale  of  the  land  false;  but  courts 
are  governed  by  judges  who  are  only  human, 
and  whose  deductions,  based  on  Issues  of 
fact,  depend  upon  evidence  which  they  deem 
to  be  true,  and,  if  they  mistake  in  their 
honest  convictions  in  respect  to  the  testi- 
mony produced,  the  fault  lies  in  the  method 
of  determining  the  fact,  rather  than  In  the 
agency  employed. 

It  will  be  remembered  that  all  the  perma- 
nent changes  to  the  house  were  made  by  Mrs, 
Fennel  1  after  she  knew  that  Mrs.  Jessup  had 
refused  to  sign  the  written  memorandum. 
The  part  execution  of  an  oral  contract  to 
convey  land,  which  is  sufficient  to  take  the 
case  out  of  the  statute  of  frauds,  must  bo 
some  act  done  upon  the  premises  with  the 
actual  or  constructive  assent  of  the  party 
against  whom  the  specific  performance  of 
the  terms  of  the  agreement  is  sought  to  be 
enforced.  Waterman,  Spec.  Perf.  i  261 ; 
Wagonblast  v.  Whitney,  12  Or.  83,  6  Pac. 
399.  In  the  case  at  bar  there  is  nothing  but 
the  mere  possession  of  the  premises  by  Mrs. 
Fennell  that  can  be  regarded  as  having  been 
taken  with  the  knowledge  and  consent  of 
Mrs.  Jessup,  and  it  remains  to  be  seen  wheth- 
er or  not  that  act,  in  connection  with  a  pay- 
ment of  a  part  of  the  purchase  price  and  a 
tender  of  the  remainder,  constitutes  such 
part  performance  of  the  oral  agreement  as 
to  entitle  plaintiffs  to  the  equitable  relief 
invoked.  The  parties  to  this  suit  not  being 
related  by  affinity  or  consanguinity,  no  pre- 
sumption of  a  license  to  occupy  the  premises 
can  be  Indulged  as  In  cases  where  the  owner 
of  real  property  permits  a  person  to  whom 
he  owes  a  legal  or  a  moral  duty  to  take 
possession  thereof,  in  which  latter  instance, 
I)Ossesslon.  in  the  absence  of  valuable  Im- 
provements to  the  estate,  is  not  a  sufficient 
part  performance.  Barrett  v.  Schlelch,  37 
Or.  613,  62  Pac.  792;  Pugh  v.  Spicknell,  43 
Or.  489,  73  Pac.  1020,  74  Pac.  485.  A  text- 
writer.  In  8i>eaklng  of  the  acts  which  amount 
to  part  performance  of  an  oral  contract  to 
convey  real  property,  says:  "Possession 
alone  of  land,  under  a  verbal  contract,  when 
delivered  to  the  vendee,  *  •  •  is  an  act 
of  part  performance  which  takes  the  case 
out  of  the  statute  of  frauds,  even  without 
the  additional  circumstances  of  the  payment 
of  consideration  or  the  making  of  improve- 
ments. This  rule  Is  settled  by  an  overwhelm- 
ing weight  of  authority  in  England  and  In 
this  country,  but  has  been  disapx)roved  by 


the  courts  of  one  or  two  states,  which  have, 
until  recently,  only  possessed  a  very  limited 
equity  jurisdiction."  Pomeroy,  Spec.  Perf. 
of  Contracts  (2d  Ed.)  i  115.  The  eases  cited 
by  the  learned  author  in  the  notes  to  this 
section  amply  support  the  legal  principle 
announced. 

We  think  the  testimony  shows  that  the 
parol  agreement  relied  upon  is  certain  and 
definite  In  its  terms,  that  the  acts  proved  as 
part  performance  were  done  under  and  in 
pursuance  of  the  identical  contract  alleged 
in  the  complaint,  and  that  a  refusal  to  exe- 
cute the  deed  agreed  upon  would  operate  as 
a  fraud  upon  the  plaintiffs,  and  hence  the 
decree  should  be  affirmed;  and  it  is  so  or- 
dered. 

BEAN,  J.  (dissenting).  The  specific  per- 
formance of  a  parol  contract  for  the  convey- 
ance of  real  estate  will  not  be  enforced  under 
any  circumstances,  unless  the  terms  of  the 
contract  are  shown,  by  full,  complete,  and 
satisfactory  proof,  to  have  been  so  precise 
that  neither  party  could  reasonably  mis- 
understand them.  Odell  v.  Morlu,  5  Or.  90; 
Wagonblast  v.  Whitney,  12  Or.  83,  6  Pac. 
399;  Knight  v.  Alexander.  42  Or.  521,  71 
Pac.  6S7.  I  am  not  satisfied  that  this  re- 
quirement has  been  met  by  the  testimony  in 
this  case. 


FLOOD  V.  TEMPLETON  et  al.  (Sac.  1,391.) 
(Supreme  Court  of  California.    Dec.  18,  1905.) 

1.  Pi-EADiNQ  —  Amendment— Effect  on  De- 

MUBRER. 

Where  amendments  of  a.  complaint,  made 
after  the  overruling  of  a  demurrer  interposed  to 
the  complaint,  consist  merely  of  minor  inter- 
lineations, which  in  no  way  affect  the  grounds 
of  demurrer,  it  is  not  necessary  for  defendant, 
in  order  to  save  the  rights  ac(^uired  by  the  de- 
murrer, to  demur  to  the  complamt  as  amended. 

2.  Same  —  Waiveb  or  Defects  —  Failure  to 
Demur. 

Under  Code  Civ.  Proc.  J  434,  providing  that 
If  no  objection  to  a  complaint  is  taken,  either 
by  demurrer  or  answer,  defendant  must  be 
deemed  to  have  waived  the  same,  excepting  the 
objection  to  the  jurisdiction,  and  tliat  tlie  com- 
plaint does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  the  failure  of  the  com- 
plaint to  state  facts  sufficient  to  constitute  a 
cause  of  action  may  be  raised  at  any  time. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  §  1306.] 

3.  Specific  Performance  —  Contracts  En- 
forceable —  Necessitt  of  SnowiNa 
Equity. 

Under  Civ.  Code,  S  3391,  which  precludes 
specific  performance  as  against  a  party  to  a 
contract  who  has  not  received  adequate  con- 
sideration, or  as  to  whom  the  contract  Is  not 
just  and  reasonable,  a  contract  to  devise  land 
to  plaintiff  in  consideration  of  the  latter's  fail- 
ure to  interpose  a  set-off  and  plea  of  limitations, 
constituting  a  partial  defense  to  an  action  by 
the  promisor  to  foreclose  a  mortgage  on  the  land 
in  question,  cannot  be  specifically  enforced 
against  the  executor  and  devisees  or  heirs  of  the 
promisor,  in  the  absence  of  a  showing  as  to 
what  the  .land  was  worth  at  the  time  of  the 
contract,  dr  of  anything  to  show  that^^lainUff 
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suffered   any   detriment  or  that   the  promisor 
gained  any  advantagre  by  the  contract. 
4.  Saub— Adeqcaot  or  Lgoai,  Uztmedy. 

An  agreement  by  a  mortgagOL-  not  to  assert 
a  fixed  monetary  demand  against  the  mort- 
gagee's claim  on  foreclosure,  and  not  to  plead 
limitations  as  against  another  specific  part  of 
the  mortgagee's  claim,  in  consideration  of  an 
agreement  by  the  mortgagee  to  devise  the  mort- 
gaged property  to  the  mortgagor,  cannot  be 
specifically  enforced  against  the  executors  and 
heirs  or  devisees  of  the  mortgagee,  as  the 
mortgagor's  remedy  at  law  by  an  action  for 
damages  is  adequate  and  complete- 
In  Banfc.  Appeal  from  Superior  Court, 
Glenn  County;  Oval  PIrkey,  Judge. 

Action  by  Mary  Flood  against  Charles 
Templeton,  as  executor  of  James  Sullivan, 
deceased,  and  others.  From  a  Judgment  for 
plaintifT,  and  from  an  order  denying  a  new 
trial,  defendants  appeal.    Reversed. 

R.  L.  Clifton  and  McCoy  &  Cans,  for  ap- 
pellants.   Frank  Freeman,  for  respondent 

HEKSHAW,  J,  Plalutiffs  action  Is  to 
enforce  an  alleged  agreement  made  between 
berself  and  Jamea  SulUrau  In  bis  lifetime, 
whereby  Sullivan  agreed  by  his  last  will 
and  testament  to  devise  to  plaintiff  real 
I»operty  described  in  the  complaint  De- 
fendants' demurrer  to  the  complaint  was 
overruled,  and  they  answered  by  denial,  and 
by  croBs-complalnt  sought  to  quiet  title  to 
the  proper^  which  was  then  In  possession  of 
Mary  Flood  under  lease.  Trial  was  had, 
and  the  court  gave  Judgment  for  plaintiff 
as  piayed  for,  and  from  that  Judgment  aud 
from  the  order  denying  their  motion  for  a 
mew  trial,  defendants  appeal. 

The  complaint  does  not  disclose  any  ground 
(or  equitable  relief,  and  defendants'  de- 
murrer to  It  should  have  been  sustained. 
Plaintiff  alleges  that  she  was  the  owner  of 
a  certain  piece  of  property  and  was  in  pos- 
session of  it;  that  on  the  4th  day  of  Febru- 
ai7,  1899,  she  owed  Sullivan  upon  her  prom- 
issory note,  secured  by  mortgage  upon  this 
land,  ¥9,696  principal  and  $5,226  interest; 
that  upon  the  Ist  day  of  January,  1899,  Sul- 
livan had  become  Indebted  to  ber  in  the  sum 
of  $5,876.60  for  board,  lodging,  washingi 
nursing,  etc.,  and  for  the  pasturing  of  hi* 
stock  upon  plaintiff's  land;  that  no  balance 
bad  been  struck  in  their  accounts,  and  that 
their  accounts  were  open,  mntual,  current 
and  undetermined ;  that  Sullivan,  In  Febru- 
ary. 1899,  made  demand  upon  plaintiff  for 
the  payment  of  her  indebtedness;  that  the 
first  Installment  of  the  promissory  note, 
amounting  to  the  sum  of  $969.67,  was  at 
that  time  barred  by  the  statute  of  limitations. 
Thereupon  plaintiff  and  deceased  entered  in- 
to the  following  agreement:  "That  the  said 
Sullivan  should  proceed  to  foreclose  the  mort- 
gage given  to  secure  the  note  hereinbefore 
set  out  which  said  note  and  ihortgage  are 
herein  marked  'Exhibit  A,'  and  obtain  a 
Ji.agment  and  deed,  through  foreclosure  pro- 
«eedlngs,  to  the  said  land  and  premises  then 


owned  by  the  said  Mary  Flood  and  herein- 
before described,  and  that  the  said  Mary 
Flood  should  refrain  from  pleading  the  stat- 
utes of  limitations  as  a  bar  to  said  first  in- 
stallment due  on  said  note,  and  should  re- 
frain from  setting  up  as  a  set-off  to  the  said 
foreclosure  proceedings  the  said  amount  of 
$5,875.50,  which  was  then  due  from  the  said 
Sullivan  to  the  said  Mary  Flood,  and,  in  con- 
sideration of  the  said  Mary  Flood  not  so 
pleading  the  statutes  of  limitations  or- set- 
ting up  said  set-off  In  said  foreclosure  pro- 
ceedings, the  said  Sullivan  agreed  that  after 
he  obtained  title  to  said  premises  in  said  fore- 
closure proceedings  he  would  rent  to  the 
Said  Mary  Flood  the  said  premises  herein 
described,  as  long  as  she,  the  said  Mary 
Flood,  lived,  for  the  sum  of  $400  a  year,  and 
that  he  would  make  and  leave  at  his  death 
a  last  will  in  favor  of  the  said  Maty  Flood, 
devising  and  bequeathing  to  ber,  the  said 
Mary  Flood,  all  of  the  said  land  and  prem- 
ises hereinbefore  described  and  described 
in  said  mortgage,  so  that  the  said  Mary 
Flood,  upon  the  death  of  the  said  Sullivan, 
should  become  the  owner  In  fee  of  the  whole 
of  the  said  land  and  premises  clear  of  in- 
cumbrance." The  complaint  then  avers  the 
foreclosure  proceedings,  the  performance  up- 
on the  part  of  plaintiff  of  the  obligations 
imposed  upon  her  by  the  agreement  the  leas- 
ing of  the  property  to  her,  and  her  occupa- 
tion of  It  until  the  death  of  Sullivan,  his 
failure  to  devise  her  the  property,  and  the 
consequent  Injury.  The  original  complaint 
set  forth  the  agreement  between  the  parties, 
as  above  quoted.  To  this  the  demurrer  was 
Interposed  and  overruled.  Subsequently, 
during  the  course  of  the  trial,  plaintiff  was 
permitted  to  amend,  and  did  amend.  In  the 
following  particulars:  She  was  allowed  to 
add  an  interest  charge  to  the  amount  which 
she  claimed,  $5,875.50,  so  that  the  com- 
plaint read  that  there  was  due  to  her 
from  Sullivan  the  amount  of  $5,875.50  "and 
Interest  thereon";  and,  further,  she  was 
allowed  to  amend  the  allegation  as  to  Sulli- 
van's promise,  so  as  to  make  It  read  that 
Sullivan  would  rent  to  Mary  Flood  the  prem- 
ises herein  described  "so  long  as  she,  the 
said  Mary  Flood,  lived,"  Instead  of  rending 
"so  long  as  he,  the  said  Sullivan,  lived." 

Respondent  Interposes  a  iirelimlnary  ob- 
jection to  the' consideration  of  the  demurrer, 
upon  the  ground  that  an  amended  complabit 
supersedes  the  original  complaint  and  that, 
as  defendants  did  not  demur  to  the  amend- 
ed complaint  they  waived  their  demurrer 
by  this  omission.  Some  force  might  attach 
•  to  this  argument.  If  the  amended  complaint 
In  any  vital  respect  changed  the  Issues  or  re- 
lieved the  original  complaint  from  the  ob- 
jections pressed  by  the  original  demurrer, 
but  in  this  case  there  was  no  amended  com- 
plaint There  were  merely  brief  amend- 
ments by  way  of  interlineations  made  to  the 
wiglnal  complaint  and  those  amendments  In 
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no  way  relieved  from,  nor  even  affected,  the 
grounds  of  demurrer  wbicb  bad  been  urged 
against  tbe  pleading.  In  such  casea  It  Is 
well  settled  tbat,  not  only  Is  a  new  demurrer 
unnecessary,  but  tbat  It  Is  not  error  for  tbe 
court  to  refuse,  upon  application,  to  permit 
a  new  demurrer  to  be  presented.  6  Ency. 
of  PL  &  Pr.  p.  381;  Stanton  v.  Kenrlck,  135 
Ind.  382,  35  N.  B.  10;  Hawtborne  v.  Siegel, 
88  Cal.  159,  25  Pac.  1114,  22  Am.  St  Bep. 
201.  Moreover,  and  finally,  It  may  be  said 
upon  tbis  point  tbat  tbe  demurrer  la  a  gen- 
eral one,  and  charges  a  failure  in  tbe  com- 
plaint to  state  facts  constituting  a  cause  of 
action;  and  tbis  may  be  urged  at  any  time 
witbout  demurrer.  Code  Civ.  Proc.  {  434; 
Ryan  v.  Holliday,  110  Cal.  335,  42  Pac.  891. 

It  is  a  rule  of  equity,  embodied  in  section 
3381  of  tbe  Civil  Code,  tbat  specific  perform- 
ance cannot  be  enforced  against  a  party  to  a 
contract  If  be  has  not  received  adequate  con- 
sideration for  tbe  contract,  and  If  the  contract 
is  not  as  to  blm  just  and  reasonable.  In  other 
words,  the  complaint  must  show  tbat  the 
party  against  whom  enforcement  is  sought 
has  received  adequate  consideration,  and  that 
the  contract  Is  just  and  reasonable.  In  the 
complaint  at  bar  there  Is  an  absence  of  aver- 
ment to  show  any  of  these  things.  It  is 
made  to  appear  that  plaintiff  was  indebted 
to  tbe  defendant  in  the  sum  of  $14,922, 
against  which  plaintiff  claimed  tbe  set-off 
of  $5,875  and  an  additional  reduction  In  tbe 
sum  of  $969,  as  to  which  she  could  plead 
the  statute  of  limitations.  There  Is  no  aver- 
ment that  this  $14,922  was  not  Justly  owing 
to  Sullivan.  Indeed,  the  averments  of  the 
complaint  show  tbat  It  was,  and  certainly 
no  equity  is  disclosed  by  the  intimation  tbat 
plaintiff  would  have  availed  herself  of  tbe 
strictly  legal  defense  of  the  statute  of  limi- 
tations to  a  money  demand  admitted  honestly 
due  the  creditor.  This,  however,  is  a  minor 
matter,  and  It  Is  mentioned  merely  in  pass- 
ing. Tbe  consideration  moving  from  the 
plaintiff,  therefore,  is  found  In  her  agree- 
ment to  forbear  to  urge  her  set-off  and  to 
plead  the  statute  of  limitations  against  Sul- 
livan's forecloswe.  But  there  Is  no  allega- 
tion as  to  the  value  of  tbe  land.  It  is  not 
made  to  appear  whether  Sullivan  gained 
much,  or  little,  or  anything  at  all,  by  the 
forbearance.  For  aught  tbat  is  shown,  even 
if  plaintiff  had  successfully  Interposed  tbis 
set-off  and  her  plea  of  the  statute  of  limita- 
tions, foreclosure  would  still  have  resulted, 
and  it  is  not  made  to  appear  that  plaintiff 
would  have  bought  in  tbe  property  at  fore- 
closure, that  the  property  was  worth  more 
than  it  would  have  been  foreclosed  for,  or, 
in  short,  that  plaintiff  suffered  any  detri- 
ment or  deceased  gained  any  advantage 
thereby.  As  tbis  court  has  said  in  Bruck 
V.  Tucker,  42  Cal.  346:  "The  court  is  to  be 
satisfied  that  the  contract  Is  founded  u]H>n, 
not  merely  a  valuable,  but  an  adequate,  con- 
sideration.   But  how  are  we  to  be  so  satis- 


fied here,  where  there  Is  an  absence  of  all 
averment  upon  that  point."  Windsor  t. 
Miner,  124  Cal.  492,  67  Pac.  386;  SUles  T. 
Cain,  134  Cal.  170,  66  Pac.  231. 

But  In  another  respect,  even  more  fatal  to 
Its  sufficiency,  Is  the  complaint  radically  de- 
fective. While  it  seeks  tbe  specific  perform- 
ance of  a  contract  to  devise  real  property  by 
last  will  without  allegation  as  to  tbe  value  of 
the  property  at  the  time  of  the  agreement,  nor. 
Indeed,  at  any  other  time.  It  bases  tbe  right  to 
compel  this  performance  upon  plaintlfTs  for- 
bearance merely  in  the  matter  of  a  money  de- 
mand. Eqnlty,  It  is  true,  does  entertain  con- 
tracts for  specific  performance  to  convey  tbe 
whole  or  any  portion  of  tbe  promisor's  prop- 
erty by  will,  but  it  decrees  such  performance, 
first,  only  upon  clear  proof  of  faimeea.  Just- 
ness, and  adequacy,  and  where  tbe  rights  of 
innocent  third  parties  are  not  imperiled,  and, 
second.  It  does  so  only  where  tbe  plaintiff 
cannot  be  compensated  in  money.  These 
cases  usually  arise  where  tbe  service  is  of 
some  extraordinary  nature  which  cannot  be, 
and  In  the  contemplation  of  the  parties  was 
never  expected  to  be,  paid  for  In  money,  as 
where  home  ties  are  broken,  and  minors  go  to 
live  with  an  adult  upon  his  promise  that  he 
will  stand  in  loco  parentis  and  will  to  them 
his  property  in  return  for  their  filial  services 
during  bis  lifetime.  As  was  said  by  this  court 
In  Owens  v.  McNally,  113  Cal.  444,  45  Pac. 
710,  33  L.  R.  A.  369:  "Specific  performance  Is 
not  to  be  decreed  under  strict  rule  and  for- 
mula. Every  consideration  wbicb  may  be 
properly  urged  upon  the  court  Is  to  be 
weighed  and  passed  upon,  and  It  will  be  de- 
creed only  when  no  other  adequate  relief  to 
available  to  plaintiff,  and  even  then  It  will  be 
denied,  if  It  operates  by  way  of  a  hardship 
upon  the  Innocent."  Tbe  jurisdiction  of  a 
court  of  equity  to  decree  specific  performance 
does  not,  as  was  said  in  Senter  v.  Davis,  38 
Cal.  450,  depend  at  all  upon  the  question 
whether  the  contract  relates  to  real  or  per- 
sonal property,  but  altogether  upon  the  ques- 
tion whether  the  breach  complained  of  cannot 
be  adequately  compensated  In  damages.  If  It 
can,  the  action  has  no  place  In  a  court  of 
equity,  and  the  plaintiff's  remedy  Is  strictly 
In  law.  Eqnlty  Is  designed  only  to  supple- 
ment the  deficiencies  of  tbe  law.  So  It  will  be 
found  that,  in  all  of  tbe  cases  in  which 
specific  performance  of  these  agreements  to 
leave  property  by  will  has  been  upheld  by  the 
courts,  there  has  been  the  element  of  pecu- 
liar personal  services,  fully  performed  and 
incapable  of  compensation  in  money.  Such 
was  the  case  in  Owens  v.  McNally,  113  Cal. 
444,  45  Pac.  710,  33  L.  R.  A.  369,  and  that 
also,  of  McCabe  v.  Healy.  138  Cal.  81,  70 
Pac.  1008.  It  Is  said  in  Jaffe  v.  Jacobson,  48 
Fed.  21,  1  O.  C.  A.  11,  14  L.  R.  A.  352: 
"In  all  the  cases  called  to  our  attention 
In  which  relief  was  afforded.  It  appears 
that  the  promisees  had  substantially  dis- 
charged the  obligations  which  they  had 
severally  assumed.    In  most,  if  not  all,  In- 
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stancee  ther  bad  Ilred  tn  the  promlBoi'a 
bbusebold  as  membera  of  hia  family,  and  had 
rendered  faithful  and  effectual  serrlcee  for  a 
long  period  of  years.  It  was  not  possible, 
therefore,  to  administer  adequate  relief  other- 
wise than  by  decreeing  specific  performance." 
In  Burns  v.  Smith,  21  Mont  251,  63  Paa 
742,  68  Am.  St  Rep.  653,  It  is  said:  "We 
come  to  this  conclusion  more  readily,  as  we 
are  of  the  opinion  that  the  parties  to  the  al- 
leged contract  never  contemplated  that  the 
serrlcefl  of  plaintiff  were  to  be,  or  could  be, 
compensated  In  money."  In  Healy  t.  Simp- 
son, 113  Mo.  340,  20  8.  W.  881,  the  court  said: 
"And,  when  the  mother  sent  her  child  to  dwell 
In  another's  family  in  a  distant  state,  she 
yielded  much  affection  and  love ;  and  Brew- 
■ter,  by  the  same  act,  gained  the  companlon- 
■hip  of  one  who  added  much,  no  doubt,  to  his 
enjoyment  of  life.  *  •  •  In  the  Tery 
nature  of  things,  nine  years  In  the  life  of  a 
child  so  changed  conditions  that  it  Is  out  of 
the  power  of  an  earthly  tribunal  to  restore 
tbe  parties  to  their  original  situation  and  en- 
Tlronment,  and  the  courts,  therefore,  compel 
them  to  stand  upon  and  abide  by  tbe  record 
tbey  Imve  made."  So  In  Steilmacher  y.  Bm- 
der,  80  Minn.  607,  05  N.  W.  324,  08  Am.  St 
Rep.  608.  Tbe  consideration  for  the  de- 
eeased's  promise  being  board,  lodging,  care, 
etc,  it  was  alleged  in  tbe  complaint  that  it 
was  impossible  to  estimate  the  value  in 
mon^,  or  by  any  pecuniary  standard.  The 
court  holding  that  the  complaint  did  not 
state  facta  sufficient  to  constitute  a  cause  of 
action,  and  that  the  demurrer  thereto  was 
properly  sustained,  said:  "If  the  considera- 
tion for  the  contract  be  labor  and  services 
which  may  be  estimated,  and  their  value 
liquidated  In  money,  so  as  reasonably  to  make 
tlie  promisee  whole,  specific  performance  will 
not  be  decreed.  But  where  the  consideration 
of  the  contract  is  ttiat  tbe  promisee  shall 
assume  peculiar  and  domestic  relations  to  the 
promisor,  and  render  to  him  services  of  such 
a  peculiar  character  that  it  is  practically  im- 
Iioesible  to  estimate  their  value  by  any  pecun- 
iary standard,  specific  performance  will  be 
decreed.  •  •  •  There  being  no  element 
of  a  peculiar  personal  and  domestic  relation 
in  the  contract,  as  alleged  in  tlie  complaint 
under  consideration.  It  does  not  appear  upon 
tbe  face  thereof  that  the  plaintiff  cannot  be 
fairly  compensated  In  money  for  her  uncle's 
breach  of  his  oral  contract"  In  tbe  com- 
plaint before  us  we  are  not  left  In  any  em- 
barrassment or  doubt  as  to  the  nature  of  tbe 
service.  There  was  no  service  at  all.  A 
married  woman  or  widow  was  occupying  a 
piece  of  land  mortgaged  to  tbe  deceased,  and 
forbore  to  press  a  fixed  monetary  demand  In 
eonalderation  of  Ills  agreement  to  deed  lier  tbe 
property  upon  bis  deatb.  He  failed  to  do  sa 
Tbe  value  of  tbe  forbearance  is  established  in 
tbe  terms  of  Iter  complaint  Her  damages  for 
deceased's  alleged  breacb  can,  with  equal 
readlneas,  be  fomul,  and  compensation  made 
1«  money. 


'  Flatnttff's  forum  fa  '  tlierefore  •  odurt  of 
law,  and  not  a  court  of  equity;  and  tbe  Judg- 
ment and  order  appealed  from  are  reversed, 
with  directions  to  the  trial  court  to  sustain 
the  demurrer  to  tbe  complaint 

We  concur:  McFARLAND,  X;  YAM 
DTKB,  J.;  LORIQAN,  J.;  SHAW,  J.; 
AMOBUCiOTTI,  J. 

aa  Cal.  SET) 
TATUM  et  aL  T.  ACKERMAN.  (S.  F.  2,901.) 
(Supreme  Court  of  California.  Dec.  16,  1905.) 
SAI.KS — Action   fob   Pbici — ^Aobekhbrt   jtob 

Tebk  or  Cbkoit. 

An  action  to  recover  the  price  of  goods 
■old  affirms  and  coants  on  the  contract  of 
■ale,  Including  all  Of  its  terms,  and  where  the 
contract  provides  unconditionally  for  a  term 
of  credit  to  be  given  the  purchaaer  the  action 
cannot  be  maintained  untu  such  term  has  ex- 
pired, in  the  al»ence  of  fraud  inducing  the 
credit,  even  though  tbe  purchaser  has  repudiated 
the  contract  and  refused  to  accept  or  pay  for 
the  gooda. 

[ESd.  Note. — ^For  cases  in  pt^t,  aea  voL  43, 
Cent.  Dig.  Sales,  {  090.] 

Beatty,  C.  J.,  aad  Van  Dylce,  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  Coun^  of  San  Francisco ;  Thomas 
F.  Graham,  Judge. 

Action  by  Henry  Ij.  Tatum  and  others 
against  Albert  H.  Ackerman.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Reversed. 

Rehearing  denied  January  12,  1906. 

Napbtaly,  FreldenriCh  &  Ackerman,  for  ap- 
pellant   J.  P.  Langhome,  for  respondents. 

ANGELLOTTI,  J.  This  action  was  brought 
to  recover  (1,681.98  and  interest,  in  wbicb 
sum,  it  was  alleged  in  the  complaint  tbe  de- 
fendant "became  and  was  Indebted  to  plain- 
tiffs *  *  *  toe  and  on  account  of  goods, 
wares,  and  mercliandlse  sold  and  delivered 
by  plaintiffs  to  defendant"  The  allegations 
of  the  complaint  were  specifically  denied  by 
the  answer,  and,  in  addition,  a  breach  oC 
warranty  was  alleged,  viz.,  that  an  engine, 
which  was  one  of  the  articles  sold,  failed 
to  satisfy  the  plalntlffe'  warranty,  and  there- 
upon the  defendant  bad  rescinded  the  pur- 
chase and  had  attempted  to  return  tbe  en- 
gine to  the  plaintiffs.  It  appeared  upon  the 
trial  that  defendant,  upon  tbe  alleged  ground 
as  to  the  breacb  of  warranty  as  to  the  en- 
gine, refused  to  accept  or  keep  any  of  tbe 
merchandise  sold  and  delivered  to  Idm,  but 
shinned  all  tbe  articles  from  Usal,  Cal.,  to 
San  Francisco,  addressed  to  the  plaintiffs. 
Plaintiffs  refused  to  receive  tbe  goods  back 
from  tbe  defendant,  but  attadied  them  on  th« 
institution  of  this  action.  On  tlie  trial  de- 
fendant did  not  Introduce  any  proof  as  to  the 
alleged  breach  of  warranty,  and  the  court 
found  that  tbe  engine  was  as  represented  by 
tbe  plaintiffs.  The  merchandise  bad  been  sold 
by  tbe  plaintiffs  to  the  defendant  upon  a 
credit  of  60  days  from  September  24,  190a 
This  action  was  commenced  witbla  said  00 
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days,  tIs.,  «n  the  5th  day  of  November  fol- 
lowing, bnt  the  court  found  that  the  defend- 
ant had  refused  to  keep  the  mercbandlBe 
and  had  abtpped  it  back  to  the  plaintiffs, 
with  the  Intention  of  abandoning  and  re- 
pudiating his  purchase  thereof,  and  that  he 
did  repudiate  such  purchase,  and  that  prior 
to  and  at  the  time  this  action  was  com- 
menced he  did  not  Intend  to  pay  plaintiffs 
at  any  time  or  at  all  for  the  said  merchan- 
dise, and  gave  Judgment  for  plaintiffs  as 
prayed  for  in  their  complaint.  This  appeal 
Is  taken  from  the  Judgment  and  from  an 
order  denying  defendant's  motion  for  a  new 
trial. 

The  contention  on  this  appeal  Is  that  the 
action  was  prematurely  brought— that  an  ac- 
tion upon  the  contract  of  sale  for  the  pur- 
chase price  of  the  articles  sold  could  not 
be  maintained  until  the  expiration  of  the 
time  of  credit  allowed  thereby — and  this  con- 
tention presents  the  only  question  to  be  de- 
termined. It  l8,  of  course,  not  disputed  that, 
where  goods  are  sold  on  credit,  an  action 
cannot  ordinstrlly  be  maintained  for  the  pur- 
chase price  until  the  term  of  credit  has  ex- 
pired. Until  Such  time  the  obligation  to  pay 
has  not  matured,  and  there  has  been  no 
breach  of  contract  as  to  payment.  But  It 
is  alleged  that  the  credit  here  was  condi- 
tioned upon  the  acceptance  of  the  goods  by 
the  vendee,  and  his  payment  for  them  at 
the  expiration  of  the  term  of  credit,  and 
that  by  his  refusal  to  accept  he  necessarily 
waived  the  condition  as  to  credit,  and.  In 
effect,  declared  that  he  did  not  intend  to  pay 
for  the  goods  at  all.  The  stipulation  here 
as  to  credit  was  absolutely  unconditional, 
imless  such  a  condition  as  la  here  claimed 
is  necessarily  implied  In  every  contract  of 
sale  upon  credit  where  no  condition  is  ex- 
pressed in  the  contract,  for  It  is  not  claimed 
that  there  was  any  such  express  condition 
in  the  contract  under  consideration.  We 
know  of  no  rule  of  law  that  will  warrant 
us  in  holding  that  such  a  condition  may  be 
so  implied  from  the  mere  sale  of  goods  on 
credit,  and. no  case  is  cited  supporting  any 
such  theory.  In  the  American  note  In  Ben- 
nett's Benjamin  on  Sales  (7th  Ed.)  p.  795, 
the  rule  Is  stated  as  follows,  viz. :  "If  credit 
was  unconditionally  given  by  the  contract, 
an  action  for  the  full  price  cannot  be  main- 
tained undep  any  circumstances  before  th» 
time  ot  credit'  has  expired.  Such  action .  af- 
flrms  and  ooants  upon  the  very  contract 
of  sale,  time  of  credit  Indnded.  The  fraud 
or  Insolvency  of  the  buyer,  or  abandonment 
of  the  contract  does  not  alter  the  term  of 
credit"  Mecbem  states  the  rule  in  substan- 
tially similar  terms,  declaring  that,  by  bis 
action  for  the  price,  the  vendor  affirms  the 
contract  and  must  affirm-  It  as  an  entirety. 
Mecbem  <m  Sales,  H  1410,  1411.  Some  au- 
thorities hoid  that,  where  the  credit  was 
obtained  by  fraud,  the  stipulation  as  to 
credit  may  -be  alone  rescinded,  and  an  action 
brought  at- ^oe  for  tii*  price..  Tineas  cases 


regard  the  credit  sUpnlathm  as  an  Indq>end- 
ent  one,  capable  of  rescission  by  itself  where 
it  waa  Induced  by  fraud,  wltboot  disaffirm- 
ance of  the  sale.  Snch  Is  the  well-settled 
rule  In  New  York.  See  Hellbronn  v.  Berzog, 
165  N.  T.  98,  58  N.  E.  759,  and  In  some 
other  states;  volume  4B,  Cent  Dig.  i  99a 
But  this  doctrine  can,  of  course,  have  no 
application  to  a  case  where  there  was  no 
fraud  at  the  time  the  contract  was  made. 
It  appears  to  be  universally  recognized  that 
where  the  credit  Is  unconditional.  If  it  waa 
not  obtained  by  fraud,  or  based  upon  a  con- 
sideration which  has  failed,  or  has  not  been 
waived,  an  action  will  not  lie  on  the  contract 
for  the  purchase  price  until  the  eviration  of 
the  term  of  credit  See  21  Am.  &  Eng.  Eacj. 
of  Law  (2d  Ed.)  p.  1122.  Here,  as  we  have 
seen,  the  credit  was  unconditional,  and  there 
was  no  fraud.  Nor  was  there  any  express 
consideration  for  the  credit  The  credit  waa 
undoubtedly  given  In  conslderaticm  of  the 
purchase  of  the  goods  by  the  defendant,  but 
plaintiffs,  maintaining  an  action  on  the  con- 
tract for.  the  price,  and  insisting  upon  the 
contract,  are  not  in  a  posltlmi  to  insist  that 
this  consideration  has  failed.  -  Nor  waa  there 
any  waiver  of  the  credit  An  attempted  re- 
pudiation of  the  contract  In  toto  by  the  ven- 
dee la  no  waiver  of  the  single  stipulation 
as  to  credit  The  plaintiffs  refused  to  ac- 
quiesce in  such  repudiation  and  insist  that 
the  contract  shall  be  enforced  according  to 
Its  terms,  which  they  have  the  right  to  do, 
but  tlteyhave  no  right  to  make  a  new  eon- 
tract  for  ttie  defendant  If,  against  the  will 
of  the  vendee,  the  contract  la  to  stand,  tlie 
vendee  may  still  insist  that  It  sliall  stand 
according  to  its  terms.  Construing  the  re- 
fusal to  keep  the  goods  and  their  return 
as  notice  on  the  part  of  defendant  that  he 
would  not  pay  upon  the  expiration  of  the 
term  of  credit  plalntiOa  are  not  relieved 
from  the  effect  of  the  stipulation  as  to 
credit  Section  1440  of  the  Civil  Ck>de,  relied 
on  by  them,  has  no  application  to  cases  where 
performance  Is  not  yet  due  upon  the  part 
of  the  party  who  has  previously  given  notice 
that  he  will  not  perform  when  such  per- 
formance la  due.  In  such  cases,  when  per- 
formance on  his  part  is  due,  and  not  before, 
if  such  notice  lias  not  been  retracted,  the 
other  party  may  enforce  the  crt>ligatlon  with- 
out previously  performing  or  offering  to  per- 
form any  conditions  upon  his  part  in  favor 
of  the  former  party.  Such  is  the  whole 
effect  of  this  section.  Bee  In  this  connection 
Kjeller  v.  Strasburger,  90  N.  T.  379. 

'As  contended  by  plaintiffs,  there  can  bft 
no  doubt  of  the  right  of  a  vendor,  where  the 
vendee  refuses  to  take  the  goods  sold  and  de- 
livered, and  repudiates  the  o6ntract  to  elect 
to  treat  the  contract  of  sale  as  still  In  full 
force,  and  the  goods  as  beioaging  to  the  ven- 
dee, and  to  sue  on.  the  contract  for  the  en-' 
tire  contract  price.  '  Bat  this  does  not  mean 
that  be.  niay  sue  for .  the  .contraot  price  be- 
>fore  it  is  due  according  to  the  terms  of  th*- 
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contract,  and  we  have  not  been  able  to  flod 
any  case  so  holding.  The  case  of  Brady  v. 
Isler,  9  Lea  (Tenn.)  356,  Is  precisely  In  point. 
There  the  vendee  abandoned  possession  o( 
the  goods,  and  the  vendor  repossessed  himself 
thereof,  and  elected  to  resell  the  goods  and 
sue  for  the  difference  between  the  price  re- 
ceived upon  the  resale  and  the  contract 
price.  The  action  was  brought  before  the 
expiration  of  the  term  of  credit,  and  It  was 
held  that  the  action  was  premature  and 
must  fall.  The  court  said:  "It  will  be  ob- 
served that  no  part  of  the  purchase  money 
was  due  at  the  time  of  the  resale  of  the 
goods.  And  In  such  case  the  vendee  has  not 
been  guilty  of  any  breach  of  the  contract 
as  to  payment,  although  he  may  be  In  de- 
faolt  In  respect  to  his  refusal  to  receive  the 
goods,  or,  rather,  In  the  abandonment  of  their 
possession."  The  court  further.  In  effect, 
said  that  in  the  aspect  of  the  case  contended 
for  by  plaintiff,  that  the  contract  was  valid 
and  subsisting,  the  money  was  not  due  upon 
It  when  suit  was  brought,  and  that  It  Is 
essential  that  It  should  be  due  before  snit 
Is  brought  to  enforce  the  collection.  We  see 
In  this  case  no  possible  answer  to  the  ob- 
jection that  the  action  was  brought  to  re- 
cover money  alleged  to  be  due  upon  a  con- 
tract, before  It  became  due  under  the  terms 
of  the  contract  Upon  the  r^udiation  of  the 
contract  by  the  vendee,  the  vendors  might 
have  elected  to  keep  the  property  as  their 
own,  and  at  once  sue  for  damages  on  account 
of  the  breach,  but  this  action  cannot,  under 
the  most  liberal  rules  as  to  construction  of 
pleadings,  be  held  to  be  such  an  action.  It 
was  simply  and  solely  an  action  on  the  con- 
tract for  the  purchase  price,  based  upon  the 
promise  of  defendant  to  pay,  and  the  evi- 
dence shows,  without  conflict,  that,  accord- 
ing to  the  terms  of  the  contract,  the  liability 
bad  not  accrued  at  the  time  the  action  was 
commenced. 

The  Judgment  and  order  denying  the  new 
trial  must  be  reversed ;  and  It  is  so  ordered. 

We  concur :  SHAW,  J. ;  McPARLAND,  J. ; 
liOItlOAN,  J.;  HENSHAW,  J. 

BEATTT,  O.  J.  I  dissent  This  Is  not 
strictly  an  action  upon  the  express  contract 
for  the  sale  of  the  machinery,  but  is  In  form 
and  substance  an  action  in  assumpsit  on  an 
implied  contract  to  pay  for  the  value  of 
goods  sold  and  delivered,  and  is  based  upon 
the  claim  that  the  plaintiffs  had  a  right 
under  the  circumstances  to  rescind  the  stipu- 
lation for  a  credit  of  CO  days.  There  is 
abundant  authority  for  the  proposition  that 
one  who  has  sold  goods  or  loaned  money  on 
a  credit  fraudulently  obtained  may,  upon 
discovery  of  the  fraud,  sue  in  assumpsit  be- 
fore the  credit  has  expired.  There  is  no 
doubt  authority  to  the  contrary;  one  of  the 
most  noted  cases  being  Galloway  v.  Holmes, 
1  Doug.  (Mich.)  330.  But  on  the  other  hand, 
the  doctrine  Is  sustained  by  the  highest  courts 


of  "Sew  York,  Massachusetts,  Alabama,  and 
perhaps  other  states,  and  it  commends  It- 
self to  me  as  a  just  and  reasonable  doctrine. 
It  Is  founded  upon  the  right  of  rescission. 
When  a  party  has  been  induced  to  enter  Into 
a  contract  by  fraud,  he  Is  entitled  to  rescind 
that  contract  by  his  own  net,  and,  If  upon 
such  rescis.sion  he  has  a  legal  claim  against 
the  other  party,  he  may  proceed  to  enforce 
It  by  any  appropriate  action.  The  founda- 
tion of  the  doctrine  being  the  right  of  re- 
scission, it  should  be  applied  to  any  ease 
where  the  right  exists.  In  New  York  it  has 
been  extended  to  a  case  in  which  after  the 
sale  of  the  goods  the  purchaser  made  a 
transfer  of  his  projierty  In  fraud  of  his  credit- 
ors. Arnold  V.  Shapiro,  20  Hun,  478.  In 
that  case  the  court  said:  When  a  "fraudu- 
lent disposition  of  the  property  has  takep 
place  at  the  time  of  the  making  of  the  con- 
tract, the  fbct  Itself  would  also  avoid  credit 
obtained  by  means  of  Its  concealment  in 
Incurring  the  liability.  In  prtn<Hple  the  same 
effect  tho»H  aUo  follow  such  a  dtspoaition 
of  the  debter'g  property,  after  he  has  con- 
tracted the  dehi  and  secured  the  credU,  for 
it  is  alioays  implied  in  such  transactions 
that  the  debtor  will  make  no  disposition  vf 
his  property  whioh  vHU  operate  as  a  fraud 
upon  his  creditor."  I  have  italicized  that 
part  of  the  opinion  which  states  the  principle 
governing  cases  of  this  character;  which 
principle,  in  my  opinion,  clearly  embraces 
the  present  case,  for  here,  according  to  the 
facts  found  by  the  court  the  debtor,  after 
obtaining  the  credit  did  make  a  disposition 
of  his  property  which  would  "operate  a 
fraud"  upon  the  creditor.  He  represented 
in  purchasing  the  engine  that  it  was  to  be 
employed  in  logging.  Instead  of  putiing  it 
to  work  where  it  would  earn  money  and  en- 
able him  to  meet  his  obligation  to  pay  for 
it  at  the  expiration  of  the  term  of  credit, 
he  shipped  it  back  to  San  Francisco,  in  viola- 
tion of  his  contract  and  at  the  cost  of  the 
plaintiffs,  obliging  them  to  pay  the  freight 
to  prevent  its  being  sold  to  pay  charges,  and 
when  it  was  attached  by  them  they  were 
compelled,  of  course,  to  discharge  the  lien 
of  the  carrier.  The  case  is  the  same  in  all 
respects  as  that  of  a  mechanic  who  buys  a 
kit  of  tools  on  credit,  representing  that  he  Is 
going  to  work  at  his  trade,  and  who,  instead 
of  going  to  work,  pawns  the  tools  and  pays 
another  creditor  with  the  money  so  obtained. 
I  say  the  two  cases  are  the  same  because 
there  is  nothing  in  this  record  to  show  that 
the  defendant  had  any  means  of  meeting 
his  obligation,  except  the  proceeds  of  the 
business  in  which  he  represented  the  ma- 
chinery was  to  be  employed.  He  certainly 
Impaired,  by  his  own  fault,  his  means  of 
paying  his  debt  as  represented  to  the  plain- 
tiffs, and,  if  what  he  did  gave  them  the  right 
to  rescind,  I  cannot  see  why,  in  view  of  the 
principle  of  the  cases  referred  to,  be  could 
not  maintain  this  action.  Did  he,  then,  have 
a  right  to  rescind^  g^,^t^l^c,^f^^f^g.p^r 
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subdlTlsioB  2  of  section  1689  of  the  CItU 
Code. 

In  asking  and  obtaining  a  credit,  a  pnr- 
cbaser  of  goods  always  represents  himself 
as  baying,  or  being  able  to  provide,  the  means 
of  discharging  his  obligation  at  maturity, 
and  whatever  representation  he  makes  af- 
fecting his  prospective  ability  to  pay  con- 
stitutes the  basis  upon  which  the  credit  is 
accorded.  If,  then,  be  materially  impairs 
his  ability  to  meet  his  obligation,  and  by 
an  inexcusable  breach  of  the  contract  renders 
the  security  of  his  creditor  worthless  or 
precarious,  there  is  at  least  a  partial  failure 
of  consideration  for  the  credit,  and  It  will 
be  noticed  that  one  authority  cited  In  the 
main  opinion  (24  Am.  &  Eng.  Ency.  of  Law 
[2d  Ed.]  p.  1122)  includes,  among  the  ex- 
ceptions to  the  rule  stated,  the  case  in  which 
there  has  been  a  failure  of  consideration  for 
the  credit  It  may  be  said  that  the  reason- 
ing upon  which  I  hold  this  action  to  have 
been  well  brought  is  technical.  I  concede 
it,  but  I  call  attention  to  the  fact  that  the 
main  opinion  rests  its  conclusion  upon  purely 
technical  grounds.  The  right  of  plaintiffs  to 
sue  at  the  time  they  did  is  conceded,  but 
their  action  Is  defeated  because,  as  it  is 
held,  they  have  sued  on  the  contract.  Instead 
of  in  tort  If  we  are  to  be  technical,  I 
think  we  should  give  the  preferaice  to  a 
technicality  that  results  In  upholding  a  Just 
claim  against  one  who  has,  as  appears  by 
the  findings  of  the  superior  court  wantonly 
violated  his  contract  to  the  serious  injury 
of  innocent  parties.  There  may  not  be  any 
precise  precedent  to  sustain  this  action; 
but,  if  I  have  succeeded  in  showing  that  the 
right  of  rescission  Is  the  basis  of  the  rule 
which  allows  a  creditor  to  sue  in  assumpsit 
regardless  of  an  unexpired  credit  expressly 
stipulated,  I  have  shown  that  this  case  is 
within  a  principle  sustained  by  abundant 
precedent,  and,  the  principle  applying,  a 
court  constituted  like  this  should  not  be 
afraid  to  make  a  precedent  which  In  all 
like  cases  would  tend  only  to  the  promotion 
of  Justice. 

I  concur  In  the  foregoing:    VAN  DXKE,  J. 


148  Cal.  864 

ARONSON  V.  LEVISON  et  al.  (S.  P.  4^74.) 

(Supreme  Court  of  California.    Dec.  18,  1905.) 

1.  APPKAL    —    JUDQHENTS    —    GUABDIAN    AD 

Litem— Services. 

Where,  in  a  suit  to  quiet  title,  a  guardian 
ad  litem  was  appointed  at  plaintiff's  instance  for 
a  minor  defendant,  and  alter  hearing  the  court 
entered  judgment  in  favor  of  plaintiff,  quieting 
his  title  to  the  premises,  and  added  to  the  judg- 
ment a  provision  requiring  plaintiff  to  pay  the 
sum  of  $200  to  such  guardian  ad  litem  for  his 
services,  such  part  of  the  judgment  was  not  ap- 
pealable as  a  special  order  made  after  final 
judgment,  within  Code  Civ.  Proc.  {  939. 

2.  Same— Costs  ako  Expenses. 

Such  portion  of  the  judgment  was  merely 
for  costs  or  expenses  taxable  against  plaintiff. 


not  amounting  to  |300,  which  was  therefore  in- 
sufficient to  confer  junsdiction  on  the  Supreme 
Court  of  the  appeal. 

In  Bank.  Appeal  from  Superior  Court 
City  and  (bounty  of  San  Francisco;  J.  M. 
Seawell,  Judga 

Action  by  A.  Aronson  against  Henrlette 
Levlson  and  others.  From  that  portion  of  a 
judgment  in  favor  of  plaintiff  which  required 
him  to  pay  certain  fees  to  a  guardian  ad 
litem  appointed  at  his  Instance,  he  appeals. 
On  motion  to  dismiss.    Granted. 

Eldward  Mills  Adams  and  Charles  W. 
Slack,  for  appellant  George  E.  Merrill,  for 
respondent 

VAN  DYKE,  J.  This  Is  a  motion  to  dis- 
miss the  appeaL  The  appellant,  plaintiff  in 
the  court  below,  brought  an  action  to  quiet 
title  as  to  certain  real  estate  In  tbe  city  and 
county  of  San  Francisco,  and  among  the  de- 
fendants in  said  action  was  Robert  John 
Levlson,  a  minor.  On  the  application  of  the 
plaintiff  in  the  court  below  to  have  a  guardi- 
an ad  litem  appointed  for  said  minor  defend- 
ant, the  court  appointed  George  B.  Merrill, 
an  attorney  In  said  city  and  county  as  such 
guardian  ad  litem.  After  tbe  hearing  of  tbe 
cause  in  the  court  below,  before  rendition  of 
Judgment,  said  Merrill,  as  guardian  ad  litem, 
applied  to  the  court  upon  notice  to  the  plain- 
tiff, to  fix  his  compensation  as  such  guardian 
ad  litem  of  Robert  J.  Levlson,  minor.  In  ac- 
cordance with  said  notice,  the  court,  after 
bearing,  tbe  plaintiff  being  present  ordered 
that  the  plaintiff  pay  to  said  George  B.  Mer- 
rill the  sum  of  $200  for  his  services  as 
guardian  ad  litem.  Thereafter  tbe  court  en- 
tered judgment  in  favor  of  tbe  plaintiff, 
quieting  his  title  to  the  premises  In  question, 
and  ad(led  to  said  judgment  as  part  thereof 
tbe  following,  to  wit:  "And  a  guardian  ad 
litem  for  said  defendant  Robert  J.  Levlson, 
a  minor,  having  been  appointed  In  this  action 
upon  the  application  of  said  plaintiff,  it  is 
ordered  that  said  plaintiff  pay  to  said  George 
B.  Merrill,  Esq.,  guardian  ad  litem  as  afore- 
said, the  sum  of  $200  for  bis  services  as 
guardian  ad  litem."  The  plaintiff,  as  stated 
in  his  notice,  "appeals  to  the  Supreme  Court 
of  tbe  state  of  California  from  the  part  here- 
after set  forth  of  the  judgment  and  decree 
heretofore  duly  given  and  made  by  said 
court  in  the  above-entitled  action,  dated  and 
filed  May  15.  1905.  *  •  ♦  Said  part  of 
the  judgment  and  decree  so  appealed  from  is 
in  the  following  words  and  figures,  to  wit: 
[Then  reciting  the  portion  of  tbe  Judgment 
already  referred  to,  ordering  the  payment 
by  the  plaintiff  to  the  guardian  ad  litem  of 
the  sum  of  $200  for  his  services  as  such 
guardian.]" 

The  respondent  Merrill,  moves  the  court 
to  dismiss  the  appeal  on  the  ground  that  no 
appeal  is  provided  by  law  from  the  part  of 
the  Judgment  as  mentioned  in  the  notice  of 
appeal.  The  portion  of  the  judgment  order- 
ing tbe  payment  to  the  guardian  ad  litem. 
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appolntPd  at  the  request  of  the  plaintiff,  Is 
not  properly  speaking,  a  part  of  the  judg- 
ment  on  the  merits  of  the  case.  This  la 
practically  admitted  on  the  part  of  the  ap- 
pellant. The  compensation  of  a  guardian  ad 
litem  Is  In  the  nature  of  expenses  or  costs, 
and  an  Incident  to  the  action,  and  forms  no 
part  of  the  canse  of  action  or  defense  thereto. 
The  appellant  seems  to  rely  upon  Harron  t. 
Harron,  123  Cal.  508,  S6  Pac.  334.  That  case 
reviews  and  overrules  the  previous  cases  of 
Langan  v.  Langan,  83  Cal.  618,  28  Pac.  1084, 
and  Fairbanks  v.  Lampkln,  99  Cal.  429,  84 
Pac.  101.  In  Harron  v.  Harron,  as  stated  In 
the  opinion :  "The  order  appealed  from  is 
a  special  order  made  after  final  Judgment." 
Such  an  order  is  made  appealable  by  an  ex- 
press provision  of  statute  (Code  Olv.  Proc. 
939),  and  the  Jurisdiction  to  entertain  the 
appeal  Is  not  dependent  upon  the  amount  of 
money  named  in  the  order.  In  the  Elncydo- 
pedla  of  Pleading  and  Practice  (volume  10,  p. 
685)  it  Is  said:  "Under  the  statutes  of 
some  states  the  plalntlfT,  or  the  person  who 
procured  the  appointment  of  the  guardian  ad 
litem.  Is  required  to  pay  the  latter's  costs 
and  expenses."  And  In  Smith  v.  Smith,  69 
IlL  308,  the  court  say:  "Under  the  Illinois 
statute  the  guardian  ad  litem  Is  to  be  paid 
by  the  party  on  whose  motion  be  was  ap- 
pointed, and  to  be  taxed  in  the  bill  of  costs." 
And  In  Snyder  v.  Fidelity  Trust,  14  Ey.  Law 
Rep.  615,  it  Is  held:  "A  guardian  ad  litem 
Is  to  be  allowed  a  reasonable  fee  to  be  paid 
by  the  plaintiff  and  taxed  as  costs."  And 
In  Carter  v.  Montgomery,  2  Tenn.  Ch.  455, 
It  Is  said :  "The  party  beneficially  Interested 
is  compelled  to  bring  the  Infant  Into  court, 
and  must  pay  necessary  expenses  of  the  pro- 
ceedings. Including  reasonable  compensation 
to  the  guardian  ad  litem  In  the  nature  of  tax- 
able costs."  "Costs  are  those  expenses  in- 
curred by  parties  in  prosecuting  or  defend- 
ing suits  or  proceedings  in  law  or  equity 
which  are  recognized  and  are  allowed  by 
law."  5  Ency.  PI.  &  Pr.  106.  In  this  case 
no  memorandum  of  such  costs  was  required 
to  be  made  by  the  guardian  ad  litem,  as  in 
ordinary  cases  after  entry  of  Judgment,  as 
the  matter  was  fixed  by  the  court  before  the 
entry  of  Judgment  and  decree,  and  incorporat- 
ed In  said  Judgment,  as  already  shown.  The 
appeal  not  being  from  an  order  made  after 
final  Judgment,  bnt  from  a  portion  of  the 
Judgment  Itself,  and  for  costs  or  expenses  of 
the  action,  not  amounting  to  |800,  this  court 
has  no  Jurisdiction  of  the  appeal. 

The  appeal  must  therefore  be  dismissed, 
and  it  Is  so  ordered. 

"We  concur:  McFARLAND,  3.;  LORI- 
GAN,  J. 

SHAW,  J.  I  concur  in  the  Judgment  dis- 
missing the  appeal.  Properly  speaking,  the 
order  making  the  allowance  against  the  plain- 
tiff for  the  services  of  the  guardian  ad  litem 
of  the  defendant  Bobert  John  Levlson,  ap- 


pointed as  such  upon  the  motion  of  the 
plaintiff,  Is  not  a  part  of  the  judgment  in 
favor  of  the  plaintiff  and  against  the  defend- 
ants. Neither  the  other  defendants,  nor  the 
minor  defendant,  were  parties  to  the  proceed- 
ing upon  which  said  allowance  was  made. 
It  was  not  allowed  as  part  of  the  costs  in 
the  cause  taxable  In  favor  of  the  plaintiff, 
nor  as  costs  In  any  sense,  and  the  amount 
allowed  was  not  in  fact  taxed  as  costs  either 
against  the  plaintiff  or  the  defendants,  nor 
included  in  any  Judgment  in  favor  of  the 
plaintiff  against  the  defendants.  The  case 
simply  amounts  to  this:  that  the  plaintiff 
procured  Mr.  Merrill  to  act  In  his  behalf 
by  taking  the  appointment  of  guardian  ad 
litem  for  a  minor  defendant  in  the  action. 
For  the  services  thus  performed  at  plain- 
tiff's request,  the  plaintiff  would  perhaps 
be  responsible  to  the  extent  of  their  reason- 
able value.  Whether  or  not  the  court  has 
Jurisdiction  in  the  action  in  which  such  serv- 
ices are  rendered  to  make  an  order  fixing 
the  amount  of  such  services  rendered  by  the 
guardian  ad  litem,  and  to  make  an  order 
that  the  party  who  procured  the  appointment 
should  pay  the  amount  fixed  to  the  person 
who  served  as  guardian  ad  litem,  is  a  ques- 
tion which  need  not  be  here  decided.  There 
Is  an  intimation  to  the  effect  that  the  court 
may  have  power  to  make  such  an  allowance 
against  the  estate  of  the  ward,  In  Cole  v. 
Superior  Court.  63  Cal.  00,  49  Am.  Rep.  78. 
Aside  from  this,  I  know  of  no  authority  on 
the  subject  But  even  if  the  court  has  Juris- 
diction *o  make  such  an  order.  It  is  not  a 
part  ot  the  proceedings  between  the  plain- 
tiff and  the  defendant  The  guardian  ad 
litem  could  perhaps  maintain  an  independent 
action  against  the  party  procuring  his  ap- 
pointment to  recover  the  value  of  his  services. 
The  fact  that  the  order  was  made  in  the 
course  of  an  auxiliary  proceeding  in  the  ac- 
tion In  which  the  services  were  rendered 
makes  It  no  more  a  part  of  the  Judgment 
as  between  the  parties,  or  of  an  order  after 
such  Judgment  than  would  be  a  Judgment 
In  an  Independent  action  to  recover  for  such 
services.  The  reason  why  this  court  has  no 
Jurisdiction  of  the  appeal  In  the  present  case 
Is  that  the  order  Is  in  effect  an  independent 
Judgment  In  favor  of  George  B.  Merrill 
against  A.  Aronson  for  the  sum  of  $200  In 
money,  and  that  the  Jurisdiction  of  this  conrt 
on  appeals  from  money  judgments  is  limited 
to  cases  where  the  Judgment  amoimts  to 
$2,000,  and  that  the  appellate  Jurisdiction 
of  the  district  courts  of  appeal  in  such  cases 
Is  limited  to  cases  In  which  the  Judgment 
amounts  to  $300  and  does  not  amount  to 
$2,000;  and  hence  we  can  neither  entertain 
the  appeal  in  this  court  nor,  under  the  pro- 
vision of  the  late  amendment  to  the  Constitu- 
tion, transfer  It  to  the  district  court  of  ap- 
peal for  consideration  in  that  court 

We  concur:    BBATTT,  0.  J. ;  ANGBLLOT- 
TI,  J.;   HENSHAW,  J. 
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SULLIVAN  et  al  t.  SAN  FBANCISCO  GAS 

&  ELECTRIC  CO.  et  al.    (S.  F.  4,187.) 
(Supreme  Court  of  California.    Dec.  18,  1905.) 

iKjURcnoN— Cbiminai,  Pbosecotion. 

Injunction  will  not  lie  to  restrain  tiie  proae- 
cution  of  house  movers  for  violating  Pen.  Code, 
f  593,  imposing  a  penalty  on  every  person  wno 
unlawfully  and  maliciously  removes  or  obstructs 
any  electric  line,  though  it  is  alleged  that  they 
are  not  guilty  of  such  violation ;  there  being  no 
question  as  to  the  validity  of  the  statute. 

(Ed.  Note. — For  cases  in  point,  lee  ToL  27, 
Cent  Dig.  Injunction,  U  178,  179.] 

In  Bank.  Appeal  from  Superior  Court. 
City  and  Coun^  of  San  Franciaco;  James 
M.  Trontt,  Judge. 

Action  by  D.  J.  Sullivan  and  others  against 
tbe  San  Francisco  Gas  &  Electric  Company 
and  others.  From  an  order  for  injunction 
during  the  pendency  of  the  action,  defend- 
ants appeal.    Reversed. 

Page,  McCutchen  Sc  Knight  and  I.  Harris, 
for  appellants.  Sooy  &  Dom  and  C  W. 
Eastln,  for  respondents. 

SHAW,  3.  This  action  was  begnn  in  the 
superior  court  of  the  city  and  county  of  San 
Francisco  for  the  purpose,  as  stated  in  the 
prayer  of  the  complaint,  of  enjoining  the 
defendants  and  each  of  them  "from  making 
or  filing  any  criminal  complaint,  or  issuing 
or  serving  any  warrant  of  arrest,  or  arrest- 
ing plaintiffs,  or  either  of  them,  by  reason  of 
the  taking  down,  cutting,  or  removal  by  any 
of  said  plaintiffs  of  the  electric  wires  of 
tbe  defendant,  tbe  San  Francisco  Gas  &  Elec- 
tric Company."  The  court,  upon  application 
therefor  and  after  a  bearing,  made  an  order 
for  an  injunction  as  prayed  for,  during  tbe 
pendency  of  the  action.  From  this  order 
the  defendants  have  appealed. 

According  to  the  allegations  of  the  com- 
plaint and  the  proofs  at  the  bearing,  tbe 
plaintiffs  are  severally  pursuing  the  occupa- 
tion of  bouse  movers  in  the  city  of  San  Fran- 
cisco, and  have,  and  procure  from  the  city  as 
often  as  may  be  necessary,  permits  to  move, 
over  and  upon  the  public  streets  of  the  city, 
tbe  houses  which  they  may  be  employed 
to  move,  and  that  In  so  doing  the  wires 
of  the  defendant,  the  San  Francisco  Gas  & 
Electric  Company,  which  overhang  the 
streets.  Interfere  with  the  moving  of  the 
houses,  So  that  It  is  necessary  to  cut  and 
temporarily  remove  the  wires  while  tbe 
houses  are  being  moved  along  the  particular 
street  over  which  the  wires  extend.  The 
plaintiffs,  or  some  of  them,  have  cut  these 
wires  In  some  Instances,  and  have  been  ar- 
rested therefor  at  tbe  instigation  of  tbe  elec- 
tric company,  and  charged  with  violating 
the  provisions  of  section  593  of  the  Penal 
Code.  It  is  alleged  that  tbe  further  cutting 
of  such  wires  will  frequently  be  necessary 
in  the  business  in  which  the  plaintiffs  are 
engaged;  tliat  they  cannot  carry  on  the 
business  without  doing  so;  that  tbe  electric 


company  threaten  similar  criminal  prosecn- 
tions  against  plaintiffs  for  each  instance  of 
interference  with  tbe  said  wires:  and  that 
the  plaintiffs  in  good  faith  claim  and  be- 
lieve that  they  have  the  lawful  right  to  cnt 
and  remove  such  wires  for  said  purposes, 
and  have  cut  them  and  propose  to  continue 
so  to  do  under  and  In  pursuance  of  said  be- 
lief and  claim.  Section  593  Is  as  follows: 
"Every  person  who  unlawfully  and  mali< 
dously  takes  down,  removes.  Injures,  inter- 
feres with  or  obstructs  any  line  erected  or 
maintained  by  proper  authority  for  the  pur- 
pose of  transmitting  electricity  for  light, 
heat,  or  power,  or  any  part  thereof,  or  any 
insulator  or  cross-arm,  appurtenance  or  ap- 
paratus connected  therewith,  or  severs  or 
in  any  way  interferes  with  any  wire,  cable, 
or  current  thereof,  is  punishable  by  im- 
prisonment In  the  state  prison  not  exceed- 
ing five  years,  or  by  fine  not  exceeding  five 
hundred  dollars,  or  imprisonment  in  the  coun- 
ty jail  not  exceeding  one  year."  The  San 
Francisco  Gas  &  Electric  Company,  In  the 
course  of  its  business,  maintains  wires  strung 
on  poles,  over,  across,  and  along  the  streets 
of  the  city,  for  tbe  purpose  of  supplying  the 
city  and  its  inhabitants  with  electric  light, 
and,  under  the  provisions  of  the  state  Con- 
stitution (article  11,  S  19),  it  has  the  right  to 
use  the  streets  for  that  purpose,  subject  to 
such  regulations  as  may  be  made  by  tbe 
municipal  authorities.  It  may  be  conceded, 
for  the  purposes  of  this  case,  that  the  plain- 
tiffs also  have  tbe  right  to  use  the  streets  for 
the  purpose  of  moving  houses  thereon  from 
place  to  place  in  the  city,  subject  to  such 
regulations  as  the  city  authorities  may  im- 
pose. It  is  not  contended  that  section  593 
is  invalid  or  unconstitutional.  Indeed,  this 
could  not  well  be  claimed,  for  it  forbids 
only  tbe  unlawful  and  malicious  removal  or 
Interferences  with  the  wires,  and,  even  If 
buch  wires  constituted  unlawful  obstructions 
in  the  street,  they  would  still  be  private  prop- 
erty, and  the  unlawful  and  malicious  injury 
of  them  would  be  a  proper  subject  for  pun- 
ishment under  the  police  power  of  the  state. 
The  case  of  tbe  plaintiffs,  therefore,  is  an 
application  to  a  court  of  equity  for  an  Injunc- 
tion to  prevent  tbe  officers  and  courts  of  tbe 
municipality,  and  tbe  person  whose  property 
is  injured,  from  instituting,  entertaining,  or 
maintaining  criminal  prosecutions  against 
the  plaintiffs  for  alleged  violations  of  the 
valid  criminal  law  of  the  state.  As  a  ground 
for  the  application  for  this  relief,  the  plain- 
tiffs assert  that  they  have  not  been  guilty  of 
such  offense,  and  will  not  in  tbe  future  be 
guilty  thereof;  that,  although  they  have  in- 
jured the  wires  of  the  electric  company  and 
propose  to  continue  to  Injure  them  from  time 
to  time,  they  have  not  done  so  and  will  not 
in  the  future  do  so,  either  unlawfully  or 
maliciously,  and  consequently  are  not  and 
will  not  be  guilty  of  any  offense  under  the 
law;  and  that  they  have  been,  and  will  here- 
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after  be,  prosecuted  for  roch  acta  committed 
wttbout  malice  and  lawfully,  and  that  sncb 
prosecution  wUl  be  wttbout  reasonable  or 
probable  cause,  and  to  the  Injury  or  destmc- 
tion  of  their  right  to  carry  on  their  busl- 
nees  of  bouse  moying  and  tbelr  civil  right 
to  use  the  streets  for  that  purpose. 

The  statement  of  the  case  Is  sofflcioit  to 
show  that  It  is  without  merit  Courts  of 
equity  will  In  p»^per  cases  enjoin  the  attempt 
to  oiforce  a  law  or  ordinance  making  certain 
acts  a  criminal  offense  and  Imposing  a 
>iinlsbment  therefor,  where  the  law  or  ordi- 
nance Is  Invalid,  and  its  enforcement  will 
Injure  or  destroy  the  plaintiffs'  property  or 
property  rights.  The  recent  authorities  are 
practically  unanimous  on  this  proposition. 
Some  of  the  decisions  even  go  so  far  as  to 
bold  tbat  injunction  will  lie  where  the  en- 
forcement of  the  Invalid  law  does  not  directly 
affect  property,  or  rights  thereto,  but  operates 
upon  the  plaintiff's  business,  and  thereby 
causes  him  material  and  irreparable  loss. 
City  V.  Beckham,  118  Fed.  899,  56  C.  C.  A. 
333;  Mills  v.  Chicago  (C.  C.)  127  Fed.  731; 
Greenwich  In&  Oo.  v.  Carroll  (C.  C.)  125  Fed. 
121.  But  upon  this  latter  point  there  is  a 
oMiflict,  and  the  weight  of  authority  and 
reason  seems  to  be  to  the  contrary.  Brown 
y.  Mayor,  140  Ala.  690,  87  South.  173;  Bain- 
Iwldge  V.  Reynolds,  111  Oa.  758,  86  8.  B.  935; 
Mayor  v.  Patterson,  109  Qa.  870,  84  S.  B. 
600;  Coykendall  v.  Hood  (Stq).)  55  N.  T.  Snpp. 
718:  Davis  Mfg.  Co.  ▼.  Los  Angeles,  169  U. 
8.  207,  28  Sup.  Ot  498,  47  L.  Ed.  778;  Ex 
parte  Savryer,  124  IT.  8.  200,  8  Sup.  Ct  482, 
31  L.  Ed.  402;  Grlghton  v.  Dahmer,  70  Miss. 
602,  13  South.  237.  21  L.  R.  A.  84,  85  Am. 
St  Rep.  666,  and  cases  cited  In  note  thereto 
on  page  677.  These,  however,  are  all  cases 
where  the  penal  law  was  considered  invalid. 
The  single  case  of  Shlnkle  v.  Covington,  83 
Ky.  420,  In  which  the  law  was  declared 
valid,  was  based  on  pecoliar  circumstances, 
and  has  no  application  to  the  case  at  bar, 
even  if  It  is  conceded  to  be  correctly  decided. 
But  in  the  case  now  before  the  court  there 
Is  no  question  concerning  the  validity  of  the 
law,  and  the  defendants  cannot  be  justly 
found  guilty  of  a  violation  thereof,  unless 
they  act  unlawfully  and  maliciously.  We 
know  of  no  principle  of  jurisprudence  which 
authorizes  a  court  of  equity,  on  the  ground 
tbat  it  will  prevent  a  multiplicity  of  actions, 
or  that  it  will  prevent  an  injurious  inter- 
ference with  plaintiff's  business,  to  proceed 
to  investigate  as  to  the  truth  of  criminal 
charges  that  have  been  or  may  be  preferred 
against  him,  to  bear  the  evidence  In  regard 
to  his  guilt  or  innocence,  to  determine  in 
advance  of  the  decision  of  the  lawfully  con- 
stituted criminal  courts  the  question  of  bis 
guilt  or  innocence  of  pending  charges  and 
his  probable  guilt  or  Innocence  of  future 
cbarges,  and,  if  found  In  his  favor,  to  fore- 
stall the  action  of  the  law  courts  and  enjoin 
the  enforcement  of  a  constitutional  and  valid 
law  against  him  on  the  aole  ground  tbat. 


there  Is  not,  and  never  will  be,  sufficient 
evidence  of  his  guilt  This,  In  substance,  is 
the  relief  which  the  plaintiffs  demand.  The 
answer  to  the  application  is  that  the  plain- 
£10*8  remedy  in  the  courts  of  law  Is  complete 
and  adequate.  Every  person  Is  subject  to  the 
chance  that  he  may  be  prosecuted  for  some 
offense  of  which  be  Is  not  only  not  guilty,  but 
as  to  which  there  is  no  reasonable  or  probable 
cause  to  believe  him  guilty.  The  prosecution 
must  of  course,  be  In  some  court  having  juris- 
diction of  the  offense.  In  that  court  he  has 
an  opportunity  to  make  his  defense  to  the 
charge,  to  rebut  the  evidence  against  blm, 
and  Introduce  evidence  in  his  favor.  The 
presumption  that  such  court  will  give  him  a 
fair  trial  and  decide  justly  in  his  case  is  as 
strong  as  the  presumption  that  a  court  of 
equity  will  fairly  try  and  justly  decide  his 
application  for  an  injunction  involving  the 
same  facts.  There  is  no  rule  which  permits 
a  person  to  sobstltute  a  court  of  equity  for 
the  courts  of  law  In  the  decision  of  such 
matters  of  fact,  and,  by  anticipatory  action 
therein,  take  from  the  regularly  constituted 
criminal  courts  their  jurisdiction  of  the  par- 
ticular offense  in  question.  All  persons  must 
submit  to  the  due  process  of  law  in  the  courtti 
vested  with  lawful  jurisdiction  of  legal  of- 
fenses charged  against  them,  and  the  fact  that 
such  courts  may  give  an  erroneous  decision  In 
no  ground  for  relief  In  a  court  of  equity 
by  way  of  Injunction  to  prevent  them  from 
acting  at  all,  or  to  Interfere  with  their 
judgments  when  made.  As  was  said  in  Davis 
v.  American  Society,  75  N.  Y.  362:  "An  In- 
nocent person,  upon  an  accusation  of  crime, 
may  be  arrested  and  ruined  in  his  character 
and  property,  and  the  damage  he  thus  sus- 
tains is  damnum  absque  injuria,  unless  the 
case  is  such  that  be  can  maintain  an  action 
for  malicious  prosecution  or  false  imprison- 
ment He  Is  exposed  to  the  risks  of  such 
damage  by  being  a  member  of  an  organized 
society,  and  his  compensation  for  such  risks 
may  be  found  In  the  general  welfare  which 
society  Is  organized  to  promote." 

The  case  seems  to  have  grown  out  of  a 
dispute  between  the  plaintiffs  and  the  elec- 
tric company  concerning  the  amounts  which 
house  movers  should  pay  to  the  company  for 
the  expenses  and  damages  caused  by  the 
cutting  of  the  wires  when  necessary,  the 
right  of  the  company  to  demand  a  deposit  in 
advance  to  cover  such  expense,  and  concern- 
ing the  question  which  party  has  the  para- 
mount right  to  use  the  streets  for  the  purposes 
of  their  businesa  The  object  apparently 
sought  by  the  suit  is  a  judicial  determination 
of  these  questions  In  a  court  of  equity,  to 
be  used  as  a  precedent  in  the  criminal  courts 
upon  the  trial  of  prosecutions  under  section 
593,  or  which  would  liave  the  effect  of  deter- 
ring the  defendants  from  beginning  such 
prosecutions.  Tbe  superior  court  is  as  com- 
petent to  decide  such  questions  when  sitting 
as  a  criminal  court  In  tbe  trial  of  a  criminal 
cause  as  it  would  be  upon  the  trial  of  a 
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suit  In  equity,  and  there  Is  no  reason  why 
the  plaintiffs  should  not  be  restricted  to  the 
criminal  courts  for  the  preservation  of  their 
rights  and  the  maintenance  of  their  defenses. 
However  desirable  and  beneficial  such  a  pre- 
determination by  a  court  of  equity  would  be, 
It  gives  no  right  to  invoke  equity  jurisdiction. 
The  order  granting  the  Injunction  Is  re- 
versed. 

We  concur:    McPARLAND,    J.;   ANGBL- 
LOm,  J.;  LORIQAN,  J.;  HENSHAW,  J. 


2  Cal.  App.  167 

HERMAN  WALDBCK  &  CO.  v.  PACIFIC 
COAST  S.  S.  CO. 

(Court  of  Appeal,   First   District,   California. 
Nov.  10,  1905.) 

1.  CoBFOBATions  —  Actions  —  Domiciub  — 

Finding. 

In  an  action  against  a  foreign  corporatioiij 
an  allegation  of  the  state  under  the  law  ox 
which  ue  corporation  was  organized  being  un- 
necessary, it  was  immaterial  to  the  validity  of 
the  judgment  against  the  corporation  that  the 
court  failed  to  find  whether  or  not  the  defend- 
ant was  organized  as  alleged. 

2.  Evidence  —  Statement  bt  Agent  —  Past 
Events— Hkabsay. 

In  an  action  against  the  owners  of  a  vessel 
for  injaries  to  sheep  pelts,  alleged  to  have  been 
caused  by  negligent  stowage,  a  letter  written 
to  plaintiffs  by  defendant's  agents,  through 
whom  plaintiff  had  made  a  claim  for  damages, 
purporting  to  state  the  facts  concerning  the 
shipment  and  the  manner  in  which  the  pelts 
were  stowed,  was  a  mere  narrative  of  past 
events,  not  a  part  of  the  res  gestte,  and  in- 
admissible. 

3.  Saue. 

Admissions  of  an  agent  are  admissible  only 
when  made  in  regard  to  a  transaction  in  the 
course  of  his  agency  pending  at  the  very  time 
the  declarations  are  made,  and  unless  so  con- 
nected with  the  transaction  cannot  bind  the 
principal,  though  they  are  explanatory  of  an 
act  prevlonsly  done  by  the  agent  in  the  exercise 
of  his  agency. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §8  90S-915.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  H.  Kerri- 
gan, Judge. 

Action  by  Herman  Waldeck  &  Co.  against 
the  Pacific  Coast  Steamship  Company.  From 
a  Judgment  for  plaintifT,  defendant  appeals. 
Reversed. 

George  W.  Towle,  Jr.,  for  appellant.  Naph- 
taly,  Freldenrlch  &  Ackerman,  for  respond- 
ent 

HALL,  J.  This  Is  an  appeal  from  a  judg- 
ment for  plaintiff,  taken  within  60  day  after 
rendition  of  judgment,  and  is  before  this 
court  upon  the  judgment  roll  and  a  bill  of 
exceptions. 

The  action  was  for  damages  to  sheep  pelts 
owned  and  delivered  by  plaintiff  to  defend- 
ant at  Tacoma,  to  be  thence  carried  by  de- 
fendant, as  a  common  carrier,  on  the  steam- 
ship Walla  Walla,  to  San  Francisco.  It 
was  allied  that  defendant  negligently  and 


carelessly  stowed  said  pelts  In  the  bottom 
of  the  hold  of  said  steamship,  and  carelessly 
and  negligently  piled  thereon  a  great  quanti- 
ty of  other  freight,  thereby  subjecting  the 
pelts  to  a  great  heat,  In  consequence  of  which 
a  large  number  of  the  pelts  became  rotten 
and  worthless.  The  complaint  alleged  "that 
the  defendant  now  is,  and  at  and  during 
all  the  time  hereinafter  stated  was,  a  body 
corporate,  duly  created,  formed,  and  organ- 
ized under  the  laws  of  the  state  of  New 
Tork."  Defendant,  In  Its  answer,  admitted 
that  it  was  a  corporation,  but  denied  that  It 
was  organized  under  the  laws  of  the  state 
of  New  York.  The  court  found  that  defend- 
ant was  a  corporation,  but  failed  to  find  as 
to  whether  or  not  It  was  organized  under 
the  laws  of  the  state  of  New  York,  and  for 
this  failure  appellant  claims  that  the  findings 
do  not  support  the  judgment  There  Is  no 
merit  In  this  contention.  It  was  unnecessary 
for  plaintiff  to  allege  of  what  state  defendant 
was  a  corporation.  It  was  sufficient  that  It 
was  a  corporation.  Of  what  state  It  was  a 
corporation  was  peculiarly  within  the  knowl- 
edge of  defendant  and  any  &crot  In  sncb 
immaterial  allegation  of  the  complaint  or 
any  lack  of  finding  thereon,  could  not  have 
prejudiced  defendant  or  affect  the  judgment 
The  evidence  showed  that  the  pelts  were 
shipped  from  Spokane  by  rail  to  Tacoma,  and 
there  reshipped  by  the  steamship  Walla  Wal- 
la to  San  Francisco.  The  shipment  of  sheep 
pelts  consisted  of  26  bales  of  dry  pelts,  and 

38  bales  of  salted  pelts.  It  Is  fair  to  say 
tliat  there  is  some  conflict  as  to  whether  the 

39  bales  were  what  are  known  as  "green" 
pelts  or  "salted"  pelts,  but  from  all  the  evi- 
dence it  Is  fair  to  Infer  that  they  were,  when 
shipped,  salted  pelts.  When  the  pelts  ar- 
rived at  San  Francisco,  they  were  much 
damaged,  being  heated  and  rotten.  It  was 
claimed  that  this  was  caused  by  the  manner 
in  which  they  had  been  by  the  defendant 
stowed  on  the  Walla  Walla,  especially  in  that 
great  quantltiefl  of  other  freight  were  plied 
on  top  of  the  i)elt8,  so  as  to  subject  them 
to  much  pressure,  besides  excluding  a  free 
circulation  of  the  air  about  the  bales  of 
pelts.  Plaintiff  receipted  (or  the  pelts  as 
damaged,  and  made  a  claim  therefor  on  the 
defendant  through  its  agents,  Goodall,  Perk- 
Ins  &  Co. 

Plaintiff  offered  in  evidence  a  letter  ad- 
dressed to  plaintiff  and  signed  "Goodall, 
Perkins  &  Co.  B."  This  was  objected  to  as 
hearsay,  incompetent  and  immaterial,  and 
the  objection  was  OTermled  and  exception 
reserved  by  defendant  In  this  ruling  the 
court  erred  In  a  matter  prejudicial  to  de- 
fendant The  letter  purports  to  state  the 
facts  concerning  the  shipment  of  the  pelts 
and  the  manner  in  which  they  were  stowed 
on  the  Walla  Walla,  among  other  things, 
stating  tltat  "the  pelts  in  question  were  stow- 
ed in  the  bottom  of  the  hatch,  over  that  was 
tarpaulins,  then  a  large  quantity  of  grain, 
another  tarpaulin,  and  on  top  a  large  slilp- 
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ment  of  lime  and  the  hatch  covering  all." 
The  statements  in  the  letter  were  narratives 
of  past  events,  and  no  part  of  the  res  gestse 
of  the  shipment  or  stowing  of  the  pelts.  The 
admissions  of  an  agent,  not  connected  with 
the  transaction  to  which  they  refer,  cannot 
bind  his  principal,  even  though  made  In 
explanation  of  an  act  previously  done  by 
him  while  in  the  exercise  of  his  agency.  The 
declarations  of  an  agent  are  admissible  only 
when  made  in  regard  to  a  transaction,  in  the 
course  of  Ills  agency,  pending  at  the  very 
time  of  the  declarations,  and  where  the  state- 
ments or  declarations  are  a  part  of  the  res 
geetse.  Beasley  v.  S.  J.  Fruit  Packing  Co., 
92  Cal  888,  28  Pac.  485;  Crawford  v.  Trans- 
atlantic Fire  Ins.  Co.,  125  Cal.  609,  58  Pac. 
177;  Llssak  t.  Crocker  Est  Co.,  lie  Cal.  443, 
51  Paa  688;  Birch  v.  Hale,  99  Cal.  299, 33  Pac. 
1088;  rtarkee  v.  C.  P.  a  R.  Co.,  69  Oal.  633, 
11  Pac.  130,  68  Am.  Rep.  662;  Boone  v.  Oak- 
land Transit  Co.,  139  Oal.  490.  73  Pac.  243; 
Lmnan  v.  Oolden  A.  O.  M.  Co.,  140  Cal.  700, 
74  Pac.  307.  The  facts  above  quoted,  con- 
oemlng  the  manner  In  which  the  pelts  were 
■towed,  were  subsequently  embraced  In  hypo- 
thetical questions  put  by  plaintiff  to  expert 
witnesses,  to  which  replies  were  made  both 
by  a  witness  for  the  plaintiff  and  for  de- 
fendant to  the  effect  that  such  a  method 
of  stowing  salted  pelts  would  cause  them  to 
heat,  ferment,  and  rot  Subsequently  evi- 
dence was  given  by  witnesses  for  defendant 
differing  materially  from  the  statement  In 
the  letter  as  to  how  the  pelts  were  stowed. 
It  Is  thus  clear  that  the  error  was  prejudicial. 

No  other  error  was  committed  in  the  ad- 
mission of  evidence,  and  we  think  the  evi- 
doice  sustains  all  the  findings  attacked,  in 
that  the  evidence  Is  either  conflicting,  or 
of  such  a  character  that  different  conclusions 
as  to  the  ultimate  facts  Involved  might  be 
reasonably  drawn  therefrom.  No  good  pur- 
pose would  be  subserved  by  a  discussion  of 
the  evidence,  and,  as  the  Judgment  must  be 
reversed  for  the  error  above  pointed  out 
rach  discussion  might  prejudice  the  rights 
of  the  parties  on  a  new  trial. 

The  Judgment  is  reversed. 

We  concur:  HARBISON.  P.  X;  COOP- 
ER,!. 


2  Cal.  App.  M 

PEOPLE  ex  rel.  HARDACRE  v.  DAVIDSON 

et   al. 

(Court  of  Appeal,  Third   District,  California. 
Oct  27,  1905.) 

1.  ApPKAI.— RBVIEW— CONFLICTIRO  EVIDBNOX. 

Where  there  Is  evidence  to  support  the  find- 
ing of  the  lower  court  It  cannot  be  disturbed 
on  conflicting  evidence. 

2.  CONSTABI.ES—  H0U>INa   OVEB— SUBBKKDXB 

OF  OmcK. 
Where  a  constable  at  the  close  of  his  term, 
turned  over  to  a  person  holding  a  certificate 
of  election  his  badge,  pistol,  and  nandcuffs,  and 
accepted  from  such  person  an  appointment  aa 
deputy,  and  took  the  oath  and  thereafter  acted 


as  such,  he  thereby  surrendered  and  abandoned 
the  office,  and  could  not  thereafter  claim  that 
he  was  holding  over  after  his  term. 
8.  Saiik— Holding  Ovbb  aiteb  Exfibation 
or  Tbbu— EviDKRCx  or  Abandoniunt  ov 

Code  Civ.  Proc.  i  1870,  subds.  1,  2,  provides 
that  evidence  may  be  given  upon  a  trial  of  the 
following  facts:  (1)  The  precise  fact  in  dis- 
pute; (2)  the  act,  declaration,  or  omission  of 
the  party  as  evidence  against  such  party.  In  an 
action  to  oust  one  from  office  of  constable  who 
claimed  to  hold  over  after  the  expiration  of  his 
term,  it  appeared  that  he  had  vacated  the  office, 
given  his  successor  his  badge,  pistol,  and  hand- 
cuffs, accepted  an  appointment  as  deputy  con- 
stable, taken  the  oath  as  such  deputy,  and 
thereafter  continued  to  act  as  such.  Held,  that 
there  was  no  error  In  admitting  the  certiScate 
of  appointment  of  defendant  as  deputy,  al- 
though the  oath  subscribed  by  him  erroneously 
described  the  office. 
4.  Samc— Abolibhuxnt  or  OmcK. 

Pol.  Code,  i  879,  provides  that  every  officer 
mnst  continue  to  discharge  the  duties  of  his 
office,  although  his  term  baa  expired,  until  bis 
successor  has  qualified.  County  Government 
ActJ  66,  as  amended  In  1901  (St  1901,  p.  685, 
c.  234),  provides  that  In  townships  having  a 
population  of  less  than  6,000  persons  there  shall 
be  but  one  constable.  Hela  that  where  the 
effect  of  the  amendment  was  to  abolish  two 
offices  which  previously  existed,  it  created  a 
Dew  office,  which  could  only  be  filled  by  election 
or  appointment  and  a  former  "incumbent  could 
not  hold  over."* 

Appeal  from  Superior  Court  San  Joaqnln 
County;    Frank  H.  Smith,  Judge. 

Action  by  the  people  of  the  state  of  Cali- 
fornia, on  the  complaint  of  W.  B.  Hardacre, 
against  H.  £>.  Davidson  and  others.  From  a 
Judgment  for  plaintiff,  defendant  W.  J.  Her- 
som  appeals.    Affirmed. 

C.  H.  Fairall,  for  appellant  U.  S.  Webb 
and  0.  W.  Norton,  for  respondent  Ashley  A 
Neumiller,  for  defendants  Davidson  and 
Peters. 

Mclaughlin,  J.  This  action  was  brought 
to  oi]8t  the  defendants  from  the  office  of  con- 
stables of  O'Neal  township,  in  San  Joaquin 
county.  Section  56  of  the  county  govern- 
ment act  as  amended  in  1901  (St  1901,  p. 
685,  c.  234),  provides  that  In  townships  having 
a  population  of  less  than  6,(HX)  persons  there 
shall  be  but  one  constable.  Prior  to  that 
amendment  there  were  two  constables  in  said 
township.  At  no  time  prior  to  the  general 
election  held  November  4,  1902,  did  the  popu- 
lation of  O'Neal  township  equal  6,000  persons. 
Notwithstanding  this  fact  the  board  of  super- 
visors of  said  county  issued  a  proclamation 
calling  for  the  election  of  two  constables  for 
this  township  as  of  yore.  Ballots  were  printed 
directing  the  voters  to  vote  for  two,  and  the 
defendants  Davidson  and  Peters  were  declared 
elected  upon  a  canvass  of  the  returns.  Certif- 
icates of  election  were  Issued  to  them  and  they 
qualified,  and  in  January,  1903,  entered  upon 
the  discharge  of  the  duties  pertaining  to  said 
office.  At  the  time  of  such  election  defend- 
ants Davidson  and  Hersom  were  duly  elected 
and  qualified  constables  of  said  township. 
Davidson  was  re-elected,  but  Hersom  was  not 
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a  candidate.  For  the  purposes  of  this  appeal, 
It  Is  admitted  that  the  election  was  void  and 
that  the  certificates  of  election  Issued  to  Da- 
vidson and  Peters  amounted  to  nothing.  The 
court  found  that  appellant  Hersom,  "on  or 
about  the  7th  day  of  January,  1903,  surren- 
dered and  abandoned  the  office  of  constable 
of  Bald  township  to  defendant  Frank  Peters 
upon  the  apparent  election  of  said  Peters  to 
said  office  at  such  general  election  held  on 
November  4,  1902,  and  thereafter  accepted 
from  said  Peters  an  appointment  as  deputy 
constable,  under  said  Peters,  for  said  town- 
ship, took  his  oath  of  office  as  such  deputy 
and  filed  the  same  in  the  county  clerk's  office 
of  said  county,  and  thereafter  acted  as  such 
deputy  for  Frank  Peters."  As  a  conclusion 
of  law  It  was  recited  that  by  reason  of  such 
.surrender  and  abandonment  appellant  was 
not  entitled  to  hold  and  did  not  hold  such 
•offlee.  The  sufficiency  of  the  evidence  to  sup- 
port the  finding  Is  assailed,  and  It  Is  claimed 
that  the  conclusion  is  not  Justified  by  the  find- 
ing. 

'  The  evidence  Is  entirely  sufllcient  to  sup- 
port the  finding.  True  there  is  a  slight  con- 
flict, but  there  is  some  evidence  to  sustain  the 
finding,  and  under  such  circumstances  it  can- 
not b«  disturbed.  Appellant  vacated  the 
office,  gave  Peters  his  badge,  pistol,  and  band- 
cufTs,  acquiesced  in  Peters'  desire  to  appoint 
him  a  deputy,  and  on  January  7,  1903,  took 
the  oath  as  such  deputy,  and  thereafter  con- 
tinned  to  act  as  such.  This,  to  my  mind,  con- 
clusively showB  a  surrender  and  abandon- 
ment, for  a  man  claiming  to  be  or  assuming 
to  net  as  principal  would  hardly  accept  a 
deputyshlp  under  his  rival.  Warden  v.  Bay- 
field, 87  Wis.  181,  58  N.  W.  248.  This  brings 
tbe  case  at  bar  strictly  within  the  decision  in 
i>rew  V.  Rodgers,  118  Cal.  395,  46  Pac.  740, 50 
Pac.  668,  which  seems  conclusive  of  the  ques- 
tion presented.  Then,  too,  there  Is  evidence 
that  he  was  acting  as  such  deputy  as  late  as 
October  17,  1003,  thus  bringing  the  facts 
within  the  earlier  case  of  People  v.  Hartwell, 
67  Cal.  12,  6  Pac.  873.  There  was  no  error  lu 
admitting  the  certificate  of  appointment  of 
appellant  as  deputy  constable.  The  appoint- 
ment was  signed  by  Peters,  and  the  oath  sub- 
scribed by  appellant,  and  the  description  of 
the  office  In  the  oath  could  not  affect  Its  rel- 
evancy as  evidence,  even  if  such  description 
was  erroneous.  Code  Civ.  Proc.  g  1870, 
subds.  1,  2. 

But  It  seems  to  us  that  under  the  admitted 
facts  before  us  In  this  case  appellant  could 
not  hold  over  under  section  879,  Pol.  Code, 
even  If  he  had  absolutely  refused  to  recognize 
the  validity  of  the  election  and  had  disputed 
the  claim  of  Peters  as  his  successor.  Up  to 
the  first  Monday  of  January,  1903,  there  were 
two  offices  and  two  officers.  After  that  time, 
under  the  law,  there  could  l>e  but  one  office 
and  one  officer.  This  new  office  Is  entirely 
distinct  from  each  of  the  pre-existing  ofilces. 


Certainly  one  at  least  of  the  latter  ceased  to 
exist,  and,  as  neither  was  expressly  continued, 
there  Is  no  alternative  but  to  say  that  both 
were  abolished.  But  taking  the  view  most 
favorable  to  appellant's  contention,  and  treat- 
ing these  two  offices  as  merged  In  one,  in- 
stead of  being  entirely  abolished,  the  same  con- 
clusion must  follow.  True  the  two  offices  were 
Identical,  as  far  as  designation  is  concerned, 
with  the  single  office  created  through  the  mer- 
ger resulting  from  the  amended  law.  But  It  is 
clear  that,  when  these  two  offices  were  mer- 
ged in  one,  neither  preserved  its  identity.  And, 
the  Identity  of  each  being  lost,  it  is  manifestly 
Impossible  to  determine  which,  If  any,  of  the 
offices  continued.  There  being  but  one  ofilce, 
there  can  be  but  one  officer  or  incumbent 
And  yet  reference  to  another  appeal  in  this 
same  case  discloses  a  scramble  to  hold  over ; 
defendants  Davidson  and  Hersom  each  claim- 
ing such  right  Now  both  cannot  be  so  enti- 
tled, for  both  cannot  hold  one  office.  Nei- 
ther can  claim  a  superior  right,  because  nei- 
ther can  say  that  tbe  particular  office  oc- 
cupied by  him  continues.  Forfeiture  by  oue 
or  the  other  is  a  false  quantity  In  determin- 
ing the  legal  right  to  bold  over  under  section 
879  of  the  Political  Code.  The  rule  which 
gives  such  a  right  is  Inflexible  and  unchange- 
able, and  the  only  fact  to  be  considered  in  de- 
termining such  right  is  the  one  fact  mention- 
ed in  the  statute  as  creating  such  right  The 
same  rule  which  would  apply  If  each  had  con- 
served whatever  right  he  had  must  apply  under 
all  circumstances,  for  the  right  either  exists  as 
a  matter  of  law,  or  It  does  not  exist  at  all. 
The  sins  of  omission  or  commission  laid  at 
the  door  of  one  claimant  cannot  increase  or 
diminish  the  rights  of  the  other,  because  the 
law  alone  creates  the  right  whenever  the 
condition  arises,  and  extrinsic  facts  cannot 
create  or  change  a  law.  Such  a  right  must  be 
fixed,  definite,  and  capable  of  legal  ascertain- 
ment It  must  vest  with  absolute  certainty 
In  some  individual,  and  there  cannot  be  two 
who  could  under  any  state  of  facts  be  equally 
entitled.  In  the  very  nature  of  things,  there 
could  bo  no  such  certainty  under  the  drcum- 
stances  above  narrated.  It  must  therefore  fol- 
low as  a  matter  of  law  that  while  the  new  of- 
fice possesses  all  the  powers  of  the  pre-existing 
offices,  for  all  purposes  of  process  and  jurisdic- 
tion, as  the  successor  of  both,  the  effect  of  the 
amendment  was  to  abolish  the  two  offices  pre- 
viously existing,  at  least  as  far  as  the  right 
to  hold  over  Is  concerned,  and  to  create  a 
new  office  which  could  only  be  filled  by  elec- 
tion or  appointment  Proulx  v.  Graves,  143 
CaL  247,  76  Pac  1025;  People  v.  Chaves, 
122  Cal.  138,  54  Pac.  596;  Kllbum  v.  Conlan, 
56  N.  J.  Law,  350,  29  Atl.  162;  Berkley  v. 
Levee  Com.,  88  V.  8.  268,  23  L.  Ed.  893 ;  Peo- 
ple V.  Jones,  17  Wend.  (N.  T.)  82 ;  People  v. 
Morell,  21  Wend.  (N.  T.)  663;  Matter  of  Oer- 
tum  V.  Board,  109  N.  T.  174,  16  N.  B.  328; 
Carter  t.  Board,  7  Neb.  42;  State  t.  Bailey, 
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37  Ohio  St  98;  Richmond  Mayoralty  Case, 
18  Grat.  (Va.)  673;   Qulgg  t.  Evans,  121  CaL 
647,  53   Pac.  1003. 
The  Judgment  and  order  are  affirmed. 

We     concur:    OHIPMAN,     P.    X;    BUC- 
KLES, J. 


a  Cal.  App.  100 

PEOPLE  ex  rel.  HARDAORE  T.  DAVID- 
SON et  al. 
(Court   of  Appeal,   Third   District,   California, 
Oct.  27,  1905.    On  Rehearing,  Nov.  23,  1903.) 

1.  P1JEADIHG—.4.MENDMENT— Complaint. 

In  an  action  to  oust  defendants  from  the 
office  of  constable  of  a  certain  township,  the 
complaint  showed  that  certificates  of  election 
were  issued  to  two  of  defendants,  that  they 
qualified  and  entered  upon  the  discharge  of 
their  duties  pertaining  to  said  ofSce,  and  that 
at  the  time  of  the  election  such  township  was 
only  entitled  to  elect  one  constable  under  Coun- 
ty Government  Act,  {  56,  as  amended  by  St. 
1901,  p.  685,  c.  234,  which  provides  that  in 
townships  having  a  population  of  less  than 
6,000  persons  there  shall  be  but  one  constable. 
At  the  close  of  plaintiff's  case  a  motion  for  non- 
suit was  made,  whereupon  the  complaint  was 
amended  by  stating  that  "upon  nearly  all  the 
ballots  so  cast  in  said  township  at  said  election 
two  candidates  were  voted  for  for  the  office  of 
constable  for  said  township,  and  that  all  such 
ballots,  together  with  those  upon  which  but 
one  candidate  was  voted  for,  for  the  office  of 
constable,  were  regularly  counted  and  return 
made  of  the  contents  thereof  to  the  board  of 
supervisors."  ^eld,  that  such  amendment  did 
not  change  the  cause  of  action  and  was  properly 
allowed. 

2.  Officebs— Action  fob  Recovebt  or  Or- 

FICE— COMPLAI  NT. 

A  complaint,  in  an  action  to  oust  certain 
persons  from  office,  showing  that  two  of  de- 
fendants had  been  declared  elected  to  one  office 
and  bad  received  certificates  and  qualified,  and 
that  both  were  performing  the  duties  thereof 
and  were  usurpers  and  intruders,  and  averring 
that  one  received  the  highest  number  of  votes, 
but  not  stating  which  received  the  highest 
number  of  legal  votes,  was  sufficient,  in  the 
absence  of  a  demurrer. 
8.  Same  — Uioni   to   Elect  —  Evidence    of 

POPtTLATlON. 

Where  the  right  of  a  township  to  elect  two 
persons  to  a  certain  office  depended  upon  the 
nopulation  of  the  townsliip  at  the  time  of  the 
election,  the  census  taken  some  months  after- 
wards was  inadmissible. 

4.  Appeal— Review— Findings   Not  Neces- 
SART  TO  Decision. 

Where  a  finding  of  the  lower  court,  sup- 
ported by  the  evidence,  is  ample  to  sustain  the 
judgment,  it  becomes  immaterial  whether  other 
findings  stand  or  fall,  and  the  sufficiency  of 
the  evidence  to  Bni>port  such  other  findings  will 
not  be  reviewed. 

5.  Elections— Cebtificate  of  Election   as 
Fkesumftive  Evidence  of  Right. 

The  rule  that  a  certificate  of  election,  is- 
sued by  the  proper  authority,  is  prima  facie 
or  presumptive  evidence  of  right  to  the  offine, 
cannot  apply  where  two  certificntes  were  issued 
to  two  persons  for  the  same  office. 

6.  Saue— Kecobd  of  Retubns  Ovkbcoue  by 
Extbinsic  Evidence. 

Pol.  Code,  I  1282,  provides  for  the  record 
of  the  returns  of  elections  by  the  board  of  super- 
visors. Code  Civ.  Proc.  U  1920,  1926,  pro\-ide 
that  entries  in  public  or  official  boolcs  or  records 
in  the  course  of  official  duty  are  prima  facie 
83  P.— 11 


evidence  of  the  facts  stated  therein.  Held  that, 
although  the  record  of  the  board  showed  the 
number  of  votes  cast  for  each  candidate  for  a 
certain  office  and  that  one  of  them  received  the 
highest  number  of  votes,  such  evidence  was 
overcome  by  other  undisputed  evidence  showing 
that  the  number  of  registered  voters  in  the 
township  and  the  number  of  ballots  cast  at 
tbe  election  were  greatly  less  than  the  number 
of  votes  counted  and  shown  by  the  record. 

7.  Same  —  IiXEQAi.  Votes  —  Debtbuciion  of 
Ballots. 

In  an  action  to  oust  certain  persons  from 
an  office,  it  appeared  that  the  election  and  the 
issuance  of  certificates  to  defendants  were  on 
tbe  theory  that  two  candidates  were  to  be 
elected  to  the  office.  Election  officers  from 
different  precincts  testified  that  nearly  all  the 
voters  marked  their  ballots  for  two  candidates, 
and  that  all  such  ballots  were  counted  for  two. 
None  of  them  pretended  to  say  how  many  bal- 
lots were  cast  for  only  one  candidate.  The 
ballots  bad  been  destroyed,  and  there  was  no 
method  of  determining  that  the  name  of  the 
candidate  having  the  highest  number  of  votes 
did  not  appear  on  the  Illegal  ballots.  Held,  that 
the  whole  vote  must  be  rejected. 

8.  Evidence— Characteb  of  Secondabt  Evi- 
dence of  Contents  of  Ballot. 

Where  the  tiallots  cast  fct  an  election  had 
been  destroyed  before  trial  of  an  action  to  oust 
certain  persons  from  office,  evidence  of  the 
election  officers  that  nearly  all  of  the  ballots 
were  marked  for  two  candidates  was  the  best 
in  degree  that  existed. 

9.  Appeal— Habmlbsb  EIbbob— Admission  of 
Evidence. 

The  admission  of  testimony  of  election 
officers  that  nearly  an  of  the  voters  marked 
their  ballots  for  two  candidates,  even  if  errone- 
ous, was  harmless,  where  it  was  shown  from 
records  and  other  evidence  that  the  number  of 
votes  counted  greatly  exceeded  the  number  of 
ballots  cast. 

10.  Officers— RionT  to  Elect  Dependent 
OH  Population— Census  as  Evidence. 

Where  the  right  to  elect  certain  officers  in 
a  township  depended  upon  the  population,  it 
was  proper  to  admit  evidence  touching  the 
population  as  shown  by  the  last  federal  and 
state  census  preceding  the  election. 

11.  Same— Election  Pboclamaiion. 

The  election  proclamation  issued  by  the 
board  of  supervisors  cannot  be  considered  as 
any  evidence  that  the  population  of  a  township 
was  more  than  6,000. 

12.  Offices— Action  fob  Recovebt  of  Of- 
fice—Limitations Applicable. 

An  action  to  oust  certain  persons  from 
office  on  the  ground  that  their  election  was  il- 
legal is  not  barred  until  four  years,  under  Code 
Civ.  Proc.  i  343,  providing  that  actions  for  re- 
lief not  hereinbefore  provided  for  shall  be  com- 
menced within  four  years  after  the  cause  of 
action  shall  have  accrued. 

On  Rehearing. 

13.  Elections  —  Illegal  Ballots  —  Effect. 
In  an  action  to  oust  defendants  from  the 

office  of  constable,  it  appeared  that  the  canvass- 
ing board  counted  447  more  votes  than  there 
were  ballots  cast ;  tbe  election  having  been 
conducted  on  the  theory  that  two  candidates 
were  to  be  elected  to  such  office,  and  nearly  all 
the  ballots  being  marked  for  two  candidates. 
This  number  was  greater  than  any  one  candi- 
date received.  Held  sufficient  to  show  that  the 
illegal  ballots  were  sufficient  In  number  to  make 
a  difference  in  the  result  of  the  election. 

14.  Same— Sufficiency   of  Evidence  as  to 
Different  Pbecincts. 

In  an  action  to  oust  defendants  from  the 
office  of  constable.  It  appeared  tliat  the  elec- 
tion and  the  issuance  of  certific^tes^^^^end- 


DigitizedbyVjOOQl 


162 


83  PACIFIC  REPOBTER. 


(CaL 


ants  were  on  the  erroneons  theory  that  two 
candidates  were  to  be  elected.  Election  officers 
from  certain  precincts  testified  that  nearly  all 
the  voters  in  such  precincts  marked  their  ballots 
for  two  candidates,  and  that  all  such  ballots 
were  cotinted  for  two ;  but  there  was  no  direct 
testimony  that  this  was  the  case  in  four  pre- 
cincts. Beld  sufficient  to  indicate  that  the  con- 
duct of  the  election  was  substantially  the  same 
in  all  precincts,  and  to  overcome  the  presump- 
tion that  the  election  was  legally  conducted  in 
these  four  precincts. 

Appeal  from  Superior  Oonrt,  San  Joaquin 
CoiiDty;  Frank  H.  Smith,  Judge. 

Action  by  the  people,  on  relation  of  W.  B. 
Hardacre,  against  H.  L.  Davidson  and  otbera. 
From  a  Judgment  for  plaintiff,  defendants  H. 
li.  Davidson  and  Frank  Peters  appeal.  Af- 
firmed. 

Rehearing  denied  by  Supreme  Court,  De- 
cember 26,  1909. 

Ashley  &  Nenmlller,  for  appellants.  U.  S. 
Webb  and  C.  W.  Norton,  for  respondents.  O. 
E.  Fairall,  for  defendant  Hersom. 

McLAUOHLIN,  I.  We  have  this  day  af- 
firmed the  Judgment  In  this  action  as  to  de- 
fendant Hersom.  See  83  Pac.  1S9.  The 
present  appeal  is  by  the  other  defendants,  on 
grounds  not  presented  or  considered  on  Her- 
som's  appeal.  Here,  as  there,  it  is  conceded 
that  under  section  66  of  the  county  govern- 
ment act,  as  amended  in  1901  (St  1901,  p. 
685,  c  234),  but  one  constable  could  legally 
be  elected  at  the  general  election  held  Novem- 
ber 4,  1902,  if  the  evidence  shows  that  the 
population  was  less  than  6,000  at  that  time. 
The  complaint,  in  addition  to  facts  consid- 
ered on  the  former  appeal,  contained  the  fol- 
lowing averments  vital  to  this  decision: 
"That  at  said  election  so  beld  on  said  day 
defendant  H.  L.  Davidson  received  the  high- 
est number  of  rotes  cast  for  constable  of 
said  O'Neal  township,  in  the  county  of  San 
Joaquin,  state  of  California,  and  defendant 
Frank  Peters  received  the  next  highest  num- 
ber of  votes  cast  for  constable  of  said  town- 
ship, but  on  information  and  belief  plaintiff 
alleges  that  upon  nearly  all  the  ballots  so 
cast  in  said  O'Neal  toumship,  at  said  election, 
two  candidates  were  voted  for  for  the  office 
of  constable  for  said  township,  and  that  all 
such  ballots,  together  with  those  upon  which 
but  one  candidate  was  voted  for  for  the  office 
of  constable,  were  regularly  counted  and  re- 
turn  made  of  th-e  contents  thereof  to  the 
board  of  supervisors  of  said  San  Joaquin 
county";  that  the  board  of  supervisors  duly 
and  regularly  canvassed  the  returns  of  said 
election,  and  thereupon  regularly  issued  to 
said  defendants  H.  L.  Davidson  and  Frank 
Peters  certificates  of  election  as  constables 
of  said  township;  that  said  Peters  and  said 
Davidson  duly  qualified,  and  on  January  5, 
1903,  usurped,  intruded  into,  and  unlawfully 
exercised  and  held,  and  still  pretend  and 
claim  to  exercise  and  hold,  such  office  of  con- 
stable. Judgment  was  entered  ousting  ap- 
pellants, and  from  such  Judgment  and  the 


order  denying  their  motion  for  a  new  trial, 
they  appeal. 

At  the  close  of  plaintiff's  case  a  motion  for 
a  nonsuit  was  made,  and  thereupon  the  com- 
plaint was  amended  by  inserting  the  lan- 
guage above  italicized.  Appellants  objected 
to  such  amendment,  at  that  stage  of  the  case, 
as  tending  to  make  a  material  difference  In 
the  status  of  and  issues  in  the  case.  The 
amendment  did  not  change  the  cause  of  ac- 
tion, and  the  objection  interposed  was  prop- 
erly overruled.  Lee  v.  Murphy,  119  Gal.  367, 
51  Pac.  549,  955.  It  is  urged  that  the  com- 
plaint states  no  cause  of  action.  It  appear- 
ing therefrom  that  two  persons  had  been  de- 
clared elected  to  one  office,  and  had  received 
certificates  and  qualified,  and  that  both  were 
performing  the  duties  thereof,  and  were 
usurpers  and  intruders,  the  mere  averment 
that  one  received  the  highest  number  of 
votes,  without  stating  which  received  the 
highest  number  of  legal  votes,  might  be 
ground  for  a  special  demurrer  for  ambiguity 
or  uncertainty,  but  In  the  absence  of  such 
demurrer,  the  complaint  was  sufficient 
Treanor  v.  Williams,  145  CaL  318,  78  Pac 
884;  People  v.  Woodbury,  14  Cal.  46;  People 
▼.  Reclamation  Dlst  136.  121  Cal.  522,  GO 
Pac.  1068,  53  Pac.  1085;  People  v.  Clayton, 
4  Utah,  473,  11  Pac  213. 

It  Is  next  claimed  that  the  evidence  is  In- 
sufficient to  sustain  the  findings.  We  think 
the  evidence  sufficient  to  support  the  finding 
that  at  the  time  the  election  was  held  the 
township  contained  a  population  of  less  than 
6,000  persons.  The  census  taken  some 
months  afterward  could  have  no  bearing  on 
this  issue,  and  the  other  enumerations  sus- 
tain the  finding.  This  finding  being  ample 
to  sustain  the  Judgment  in  this  regard.  It 
is  immaterial  whether  the  other  finding  as 
to  the  specific  number  of  inhabitants  stands 
or  falls.  Hayden  v.  Collins  (Cal.  App.)  81 
Pac  1120;  Costa  v.  Sllva,  127  Cal.  354,  59 
Pac  695;  Olavey  v.  Lord,  87  Cal.  421,  25 
Pac.  493.  And  this  rule  renders  immaterial 
other  findings  assailed  but  not  specifically 
mentioned  In  this  opinion.  The  vital  ques- 
tion in  the  case  is  presented  by  the  conten- 
tion that  the  findings  adverse  to  the  right 
of  appellants  to  hold  such  office  are  not  sup- 
ported by  the  evidence,  and  that  the  facts 
so  found  do  not  support  the  conclusions  of 
law  and  Judgment  The  only  way  to  prove 
the  right  or  absence  of  right  to  occupy  a 
public  office  is  to  present  facts  upon  which 
a  claim  of  right  to  hold  such  office  depends. 
The  only  evidence  pertinent  to  such  claim 
must  relate  to  election,  appointment,  or  the 
right  to  hold  over  after  the  expiration  of 
the  term.  The  appellants  do  not  pretend  to 
claim  as  appointees,  and  we  have  this  day 
held  that  under  the  peculiar  circumstances 
of  this  case  neither  of  the  occupants  under 
the  old  system  could  hold  over.  People  v. 
Hersom,  supra.  This  boils  our  inquiry  down 
to  the  single  question  of  election.  It  must 
be  conceded  at  the  outset  that  but  one  person 
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could  be'  legfilly  elected  to  or  hold  the  office 
of  coDstable  of  O'Neal  township,  and  It  has 
been  held  that,  as  far  as  the  proclamation 
la  concerned,  the  election  was  valid  as  to 
sodk  office.  Sanches  ▼.  Fordyce,  141  Cal.  430, 
15  Pac.  S6.  It  Is  claimed,  however,  that  a 
certificate  of  election  Issned  by  the  proper 
authority  is  prima  facie  or  tH-esomptlve  evi- 
dence of  anch  right  This  Is  the  rule  In 
ordliiary  cases.  But  In  the  case  at  bar  cer- 
tlflcates  were  Issned  to  two  persons  for  the 
same  office,  and  manifestly  the  presumption 
Invoked  cannot  apply  to  both.  It  cannot  b« 
presumed  that  one  of  these  certificates  was 
Iiroperly,  and  the  other  improperly,  issued, 
especially  wh«i  It  appears  that  both  were 
Issued  advisedly  and  at  the  same  time.  Un- 
der such  circumstances  the  presumption  falls 
by  reason  of  the  Inherent  uncertainty  and  In- 
consistency of  the  action  of  the  board  of 
mpervlsors  and  its  ministerial  officer.  The 
record  of  the  board  is  Invoked  as  proving  that 
one  of  the  appellants  was  elected  and  that 
the  coilficate  was  properly  and  legally  Is- 
sued to  him.  Such  record  contains  a  de- 
tailed statement  of  the  vote  In  each  precinct, 
and  a  summary  of  the  vote  In  the  district  as 
follows:  H.  L,  Davidson,  421  votes;  Frank 
Peters,  812;  J.  R  Blankenshlp,  282;  W.  O. 
Looper,  300.  Immediately  following  the  tab- 
ulated statement  of  the  vote  was  this  official 
declaration  of  election:  "On  motion,  duly 
carried,  and  in  accordance  with  section  1236 
of  the  Political  Code  of  the  state  of  Cali- 
fornia, the  following-named  persons,  having 
received  the  highest  number  of  votes  for  the 
offices  for  which  tbey  were  candidates,  were 
duly  elected  as  follows:  For  constable  in 
O'Neal  township,  H.  L.  Davidson;  for  con- 
stable in  O'Neal  township,  Frank  Peters." 
As  but  one  person  could  legally  t>e  elected 
to  the  office,  it  is  apparent  that  uncertainty 
and  Inconsistency  again  forbid  any  presump- 
tion in  favor  of  either  of  the  persons  so  de- 
clared elected.  The  tabulated  statement, 
however,  shows  the  number  of  votes  cast  for 
each  candidate,  and  it  is  insisted  that,  as 
appellant  Davidson  received  the  highest  num- 
ber of  votes,  this  record  establishes  his  right 
to  the  office.  Standing  alone,  the  record 
would  unquestionably  have  that  effect  But 
it  must  be  home  in  mind  that  such  records 
are  only  prima  fade  evidence  of  the  facts 
redted.  Code  Civ.  Proc.  K  1920-1926;  Pol. 
Code,  {  1282  et  seq. ;  Merkley  ▼•  Trainor,  142 
CaL  2C5,  75  Pac.  656.  And  other  evidence  In 
the  record  absolutely  overthrows  the  prima  fa- 
de effect  of  such  record.  Computation,  based 
on  the  tabulated  statement,  shows  that  1,315 
votes  were  counted  for  said  office  by  the  can- 
vassing board.  The  uncontradicted  evidence 
of  the  county  clerk  proves  that  the  number 
of  registered  voters  in  said  township  was 
1003,  and  the  number  of  ballots  cast  at  said 
electi<m,  S6S.  It  Is  thus  made  manifest  that 
the  board  counted  457  more  votes  than  were 
cast,  and  812  more  than  the  number  of  reg- 
istered voters  in  the  township.    This  again 


sets  us  adrift  on  the  sea  of  uncertainty,  for 
there  is  nothing  in  the  record  of  the  board, 
or  in  the  evidence,  to  warrant  a  conclusion 
as  to  the  number  of  legal  votes  cast  for 
eltJier  of  the  candidates  named.  The  tabu- 
lated statement,  thus  Impeached,  becomes  as 
Impotent  to  prove  the  election  of  any  one 
as  the  certificates  and  declaration  of  elec- 
tion Just  considered.  Then,  too,  such  ex- 
trinsic evidence  not  only  overcomes  the  prima 
facie  effect  of  the  statement,  but  it  shows 
that  the  basis  of  the  certificates  and  declara- 
tion Is  absolutely  unreliable  and  Illegal. 
Russell  V.  McDowell,  83  GaL  79,  23  Pac.  183. 
The  determination  of  a  canvassing  board, 
though  ordinarily  accepted  as  prima  facie 
evidence  of  facts  recited,  falls  to  be  evidence 
of  any  fact,  when  the  presumption  attaching 
to  official  records  is  destroyed  by  showing 
that  Illegality,  uncertainty,  and  inconsist- 
ency. Incapable  of  explanation,  permeate 
and  taint  every  proceeding  as  shown  by 
such  record.  The  right  of  any  public  official 
claiming  to  hold  by  election  in  such  a  pro- 
ceeding as  this  rests  primarily  on  evldenoa 
contained  in  public  records  we  have  men- 
tioned; and,  when  it  is  shovra  that  such 
claim  has  no  foundation  in  these  records, 
it  follows  as  8  necessary  corollary  that  the 
claim  falls  with  the  foundation  on  which 
It  must  rest,  and  that,  prima  facie,  the  ab- 
soice  of  any  right  to  occupy  the  office  is  es- 
tablished. In  other  words,  when  this  rec- 
ord, provided  by  law  for  such  purpose,  failed 
to  show  the  election  of  either  of  the  appel- 
lants, the  contrary  presumption  arose,  and. 
In  the  absCTce  of  other  evidence  sustaining 
their  claim,  this  alone  would  Justify  the  flnd- 
logs,  conclusion,  and  Judgment  here  assailed. 
It  is  said  that  the  course  pursued  in  Rus- 
sell V.  McDowell,  supra,  should  have  been 
followed  by  the  learned  Judges  of  the  trial 
court  But  we  do  not  see  how  this  could 
be  done  without  indulging  In  the  wildest 
kind  of  guesswork.  If  this  record  presented 
the  single  fact  that  a  definite  number  of  Il- 
legal votes  were  counted,  the  novel  method 
approved  In  that  case  might  Justly  have  been 
adopted.  There,  however,  the  court  had  seen 
and  counted  the  ballots  and  knew  exactly 
how  many  Illegal  votes  had  been  cast  Here 
the  ballots  had  been  destroyed  before  the 
trial  of  the  cause,  and  the  court  could  not 
ascertain  how  many  Illegal  ballots  there 
were.  It  appears  from  the  facts  admitted 
and  proved  that  the  whole  election,  from 
proclamation  to  declaration  of  the  result, 
and  Issuance  of  the  certificates,  was  con- 
ducted on  the  theory  that  two  candidates 
were  to  be  elected  in  that  township.  Elec- 
tion officers  from  the  different  precincts  tes- 
tified that  nearly  all  of  the  voters  marked 
their  ballots  for  two  candidates,  and  tliat 
all  such  ballots  were  counted  for  two.  But 
QOne  of  them  pretended  to  say  how  many 
ballots  were  cast  for  only  one  candidate. 
The  difference  between  this  case  and  the  case 
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cited  is  thus  made  apparent  There  but 
one  name  appeared  on  each  illegal  ballot, 
and  a  pro  rata  deduction  furnished  a  novel, 
and  perhaps  good,  way  out  ol  a  dilemma. 
There  such  method  was  at  least  harmlesa. 
Here  two  names  appeared  on  every  Illegal 
ballot,  and  the  number  of  "single  shots,"  as 
counsel  for  appellant  aptly  styles  the  legal 
ballots  cast.  Is  unknown.  It  Is  not  at  all 
Improbable  that  the  names  of  the  candi- 
dates having  the  highest  number  of  votes 
appeared  on  every  illegal  ballot  cast,  and  It 
Is  not  Imiposslble  that  the  candidate  liaving 
the  lowest  number  may  have  received  every 
legal  vote.  It  will  thus  be  seen  that  the 
trial  court  could  have  no  definite  starting 
point  or  basis  to  Justify  a  pro  rata  deduction 
of  illegal,  or  an  apportionment  of  legal,  votes. 
The  only  course,  then,  was  to  follow  the 
other  method  suggested  in  Russell  v.  Mc- 
Dowell, at  page  73  of  83  Cal.,  and  page.  184 
of  23  Pac,  and  reject  the  whole  vote. 

It  is  said  that  the  court  erred  in  admitting 
the  evidence  of  the  election  otDcers.  The 
ballots  having  been  destroyed,  such  evidence 
was  the  t>est  in  degree,  and  we  can  find  no 
rule  of  law,  nor  can  we  think  of  any  rule  of 
public  policy,  forbidding  such  testimony. 
Be  that  as  it  may,  however,  in  the  absence 
of  such  testimony,  the  adverse  presumption 
arising  from  the  records,  and  testimony 
showing  the  general  manner  of  conducting 
the  election,  and  large  number  of  votes 
counted  as  compared  with  the  number  of 
ballots  cast,  would  defeat  appellants'  claims, 
and  hence  such  testimony  was  harmless, 
even  if  it  was  all  erroneously  admitted.  Rus- 
sell V.  McDowell,  83  Cal.  76, 77, 79, 23  Pac.  183 ; 
McPhail  V.  Buell,  87  Cal.  116,  25  Pac.  260; 
Clavey  v.  Lord,  and  cases  cited  supra.  There 
was  no  error  in  admitting  evidence  touching 
the  population  as  shown  by  the  federal  cen- 
sus and  census  taken  in  1897. 

The  election  proclamation  issued  by  the 
board  of  supervisors  cannot  be  considered  as 
conclusive  or  any  evidence  that  the  popula- 
tion of  the  township  was  more  than  6,000. 
The  action  was  not  barred  by  the  statute  of 
limitations.    Code  Civ.  Proc.  §|  343-345. 

The  other  rulings  complained  of  were 
either  correct,  or,  if  erroneous,  were  harm- 
less. 

The  Judgment  and  order  are  afiSrmed. 


We    concur: 
KLBS,  J. 


CHIPMAN,    P.    J.;     BUG- 

On  Rehearing. 

McLaughlin,  J.  a  careful  examination 
of  the  record,  in  the  light  of  the  petition  for 
rehearing  and  recent  decisions  therein  cited, 
has  not  shaken  our  confidence  In  the  conclu- 
sion voiced  In  the  decision  filed  herein.  The 
cases  of  People  ex  rel.  Russell  v.  Town  of 
Loyalton,  82  Pac  620,  and  People  ex  reL 
Martin  v.  Worswick,  142  CaL  76,  76  Pac.  603, 


as  far  as  applicable  to  the  case  at  bar,  simply 
lay  down  the  rule  that  the  burden  is  on  the 
plaintiff  to  show  that  the  illegal  ballots  were 
sufBcient  in  number  to  make  a  difference  In 
the  result  if  deducted.  We  have  never  doubt- 
ed either  the  existence  or  wisdom  of  this  rule, 
nor  do  we  question  any  of  the  rules  laid  down 
in  cases  of  like  character  cited  and  examined. 
But  the  facts  in  the  case  at  bar  are  very 
different  from  the  facts  in  any  case  we  have 
been  able  to  find.  In  other  cases  the  number 
of  legal  and  illegal  votes  was  ascertained, 
and  there  was  some  definite  or  certain  basis 
for  presumption  or  calculation.  But  in  the 
case  at  bar  there  Is  nothing  upon  which  the 
doctrine  of  probability,  which  always  under- 
lies a  presumption,  can  rest  The  certificates 
of  election,  standing  alone,  destroy  each 
other,  while  the  statement  upon  which  such 
certificates  must  rest  is  Impeached  by  proof 
that  the  canvassing  board  counted  447  more 
votes  than  there  were  ballots  cast  This 
is  more  votes  than  any  one  candidate  received 
altogether,  and  it  needs  only  this  statemmt 
to  show  that  the  illegal  votes  were  sufficient 
In  number  to  make  a  very  great  difference  if 
deducted.  It  is  conceded  that  the  election 
ofilcers  proceeded  upon  the  theory  that  two 
candidates  were  to  be  elected,  and  most  of 
the  ballots  cast  contained  two  names.  There 
is  nothing  to  show  that  any  candidate  re- 
ceived a  single  legal  vote,  and  the  evidence 
clearly  shows  that  legal  ballots  were  excep- 
tions and  illegal  ballots  were  the  rule. 

It  is  said  that  there  is  no  evidence  showing 
that  this  was  the  case  In  four  precincts.  We 
inadvertently  stated  in  the  former  opinion 
that  officers  of  each  precinct  gave  testimony 
to  that  effect  This  was  a  mistake  as  to 
the  four  precincts  referred  to.  But  we  think 
the  general  course  pursued  and  the  general 
theory  upon  which  the  election  proceeded  is 
sufficient  to  indicate  that  the  conduct  of  the 
election  was  substantially  the  same  in  all 
precincts.  Counsel  say  we  should  have  in- 
dulged the  presumption  that  the  election  was 
legally  conducted  in  these  four  precincts, 
and  hence  have  found  for  Davidson.  But 
an  examination  of  this  question  has  demon- 
strated the  dangerous  uncertainty  which 
would  attend  guesswork  under  such  circum- 
stances. If  the  votes  cast  in  these  four 
precincts  were  counted  as  tallied  in  the  state- 
ment of  the  vote,  a  minority  candidate, 
Peters,  would  have  a  majority  of  the  votes. 
We  think  it  sufficiently  appears  that  neither 
of  the  claimants  has  a  right  to  the  office. 
Such  rights  depend  on  the  records  provided 
by  law,  and  when  It  Is  shown  that  such  rec- 
ords do  not  sustain  a  claim  to  public  office, 
and  are  utterly  unreliable,  the  claim  falls. 
Gibson  v.  Twaddle  (Cal.)  81  Pac.  727,  has 
no  application  to  cases  of  this  character. 

The  rehearing  Is  denied. 

We    concur:     CHIPMAN,    P.    J.;    BUO- 
KLBS,  3. 
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PEOPLE  «z  rel.  HARDACKB  t.  REA  et  aL 

(Court  of  Appeal,  Third  District,  California. 
Oct.  27,  1905.^ 

1.  Appeai/— Revikw— Ebrob  AxFBcnNO  oin.T 
Co-Pabty. 

Although  Code  Civ.  Proc.  i  808,  provides 
that,  when  several  persons  claim  to  be  entitled 
to  the  same  office  or  franchise,  one  action  may 
be  brouKht  against  all  such  persons  in  order 
to  try  their  respective  rights  to  such  office  or 
franchise,  still  on  appeal  the  judgment  must 
be  considered  several  as  to  each  defendant 
who  appeals,  and  errors  not  prejudicing  ai>- 
peUanta  cannot  be  considered. 

Appeal  from  Superior  Court,  San  Joaquin 
Comity;  Frank  H.  Smith,  Judge. 

Action  by  the  people  of  the  state  of  Cali- 
fornia, on  the  complaint  of  W.  B.  Hardacre, 
against  Samuel  Rea  and  others.  From  a 
Judgment  against  defendants  Samuel  Rea 
and  L.  E.  Ailing,  they  appeal.    Affirmed. 

Rehearing  denied  by  Court  of  Appeal  No- 
vember 25, 1905 ;  by  Supreme  Court  December 
ao,  1905. 

Ashley  &  Neumlller,  for  appellants.  U.  S. 
Webb  and  C.  W.  Norton,  for  respondents. 
NIcol  &  Orr,  for  defendant  Town. 

Mclaughlin,  J.  This  is  an  action  to 
oust  defendant  from  the  office  of  Justice  of 
the  peace  of  O'Neal  township.  In  San  Joaquin 
county.  The  court  rendered  Judgment  oust- 
ing defendants  Rea  and  Ailing,  and  declaring 
that  defendant  Town  was  entitled  to  the 
office.  From  such  Judgment  and  an  order 
denying  their  motion  for  a  new  trial,  de- 
fendants Rea  and  Ailing  prosecute  this  ap- 
peal. 

The  court  found  that  defendant  Town  and 
o*e  Harelson  were  duly  qualified  Justices  of 
the  peace  for  said  township  for  the  term  end- 
ing January  5,  1903,  that  said  Harelson  died 
December  10,  1901,  and  that  no  successor  was 
thereafter  elected  or  appointed  to  fill  the  posi- 
tion thus  made  vacant  As  conclusion  of  law 
it  was  found  that  defendant  Town  was  en- 
titled to  hold  over  under  section  879  of  the 
Political  Code.  Aside  from  the  office  in- 
volved, this  finding  and  conclusion  constitute 
the  only  difference  between  this  case  and  the 
case  of  People  ex  rel.  Hardacre  v.  Davidson 
and  Peters,  Appellants  (No.  108,  this  day  de- 
cided) 83  Pac.  161.  On  the  authority  of  that 
case  it  must  here  be  held  that  neither  of  the 
appellants  is  entitled  to  hold  said  office. 

The  only  question  remaining  is  whether 
this  court  Is  bound  to  consider  or  determine 
the  right  of  defendant  Town  to  hold  said 
office  upon  this  appeal.  The  appellants  do 
not  assail  the  sufficiency  of  the  evidence  to 
support  the  finding,  nor  do  they  specify  any 
errors  in  the  admission  of  such  evidence. 
The  only  assault  made  on  the  conclusion  of 
lave  and  Judgment  is  that  involved  In  the  af- 
firmative assertion  of  their  right  to  hold  such 
office.  In  fact,  counsel  for  appellants,  in 
their  brief,  admit  that,  if  neither  of  their 
clients  be  held  elected  to  such  ofDce,  It  cao 
Cal.Rep.  82-84  P.— 37 


make  no  difference  to  either  of  them  whether 
defendant  Town  Is  or  is  not  entitled  to  bold 
the  office.  The  relator  has  not  appealed,  and 
we  do  not  see  that  the  appellants  are  Inter- 
ested in  the  question.  So  far  as  they  are  con- 
cerned, the  object  of  the  action  "is  to  deter- 
mine their  right  to  hold  the  office  which  they 
are  charged  with  usurping."  Whether  the 
defendant  Town  Is  entitled  to  the  office,  or 
whether  in  the  controversy  between  the  re- 
lator and  said  defendant  the  court  committed 
any  error.  Is  a  matter  which  does  not  concern 
the  appellants,  and  upon  which  they  are  not 
entitled  to  be  heard. 

Under  the  authorities  we  do  not  think  It 
Is  either  the  privilege  or  duty  of  this  court  to 
consider  errors  relating  to  that  portion  of  the 
Judgment  in  favor  of  defendant  Town.  Code 
Civ.  Proc.  t  476;  People  v.  Abbott,  16  Cal. 
366 ;  People  T.  Campbell,  138  Cal.  17,  70  Pac. 
918;  People  v.  Flemmlng,  100  Cal.  541,  36 
Pac.  168,  88  Am.  St  Rep.  310;  People  v. 
Superior  Court,  114  Cal.  478,  46  Pac.  383; 
March  v.  Bamet,  114  Cal.  375,  46  Pac.  152; 
Coyle  V.  Lamb,  123  Cal.  264,  55  Pac.  901; 
McCrewy  v.  Everding,  44  Cal.  285;  McDonald 
▼.  Taylor.  89  Cal.  45,  26  Pac.  695;  Tripp  v. 
Duane,  74  Cal.  91,  15  Pac.  439;  Ball  v. 
Nichols,  73  Cal.  195,  14  Pac.  831;  Western 
Lumber  Company  v.  Phillips,  94  Cal.  56,  29 
Pac.  328;  Dougherty  v.  Henarie,  47  Cal.  9; 
Smith  V.  Hawkins,  127  Cal.  121,  59  Pac.  295. 
While  all  claimants  and  Intruders  may  be 
made  parties  to  an  action  of  this  character, 
still,  on  appeal,  the  jadgment  will  be  con- 
sidered several  as  to  each,  and  errors  not 
prejudicing  appellants  cannot  be  considered. 
Code  Civ.  Proc.  8  808.  It  must  be  admitted 
that  the  result  Is  somewhat  anomalous,  when 
considered  In  the  light  of  the  decisions  In  the 
cases  of  People  v.  Davidson  et  al.  (Nos.  104 
and  108)  83  Pac.  159,  161,  but  rules  of  appel- 
late practice  so  well  established  cannot  be 
abrogated  by  this  court. 

For  the  foregoing  reasons,  the  Judgment 
and  order  appealed  from  are  affirmed. 


We    concur:    CHIPMAN, 
KLES,  J. 


P.  J.;  BUC- 


i  Cal.  App.  65 
MOONET  V.  BOARD  OF  SUPTIS  OF  TU- 
LARE COUNTY. 

<Conrt  of  Appeal.  Second  District,  California. 
Oct  25,  1905.) 

1.  Schools  awd  School  Distbictb  —  Hmh 
Schools  —  Outt.yiso  TKBRrroBT  —  Attach- 
ment— Board  op  Supervisoks — Powers. 

Under  the  constitutional  provision  pro- 
hibiting taxation  without  representation,  the 
Legislature  has  no  i>ower  to  confer  on  the  l>oard 
of  supervisors  power  to  admit  territory  lying 
entirely  without  the  boundaries  of  a  munici- 
pality to  a  city  high  school  district  generally 
with  the  consequent  burden  of  taxation  on  such 
outlying  territory  which  might  be  imposed  by 
the  municipality  of  which  it  was  not  a  part 

2.  Same — Statutes— Constbuction. 

Pol.  Code,  §  1670,  subd.  22,  provides  that 
any  school  district  adjacent  to  a  high  school 
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or  joint  anion  school  district  in  the  same  or 
in  an  adjoining  county  may  be  admitted  to 
the  high  school  district,  by  action  of  the  board 
of  supervisors  of  the  county  in  which  the  school 
district  is  located,  on  such  terms  as  may  be 
agreed  on  whenever  a  majority  of  the  heads 
ot  families  petition  for  such  annexation,  ac- 
4x>inpanied  by  a  petition  signed  by  a  majority 
of  the  members  of  the  high  school  board,  etc. 
Held,  that  such  section  should  be  construed  as 
authorizing  merely  a  qualified  admission  of 
children  residing  in  a  school  district  adjoin- 
ing a  high  school  district  on  terms,  where  the 
general  admission  or  annexation  of  territory 
was  not  permissible. 

3.  Same — Aobeement — Constbtjction. 

Pol.  Code,  §  1670,  subd.  22.  provides  for 
the  <]ualified  admission  of  an  adjacent  district 
school  to  an  adjoining  high  school  district  on 
terms,  and  declares  that  thereafter  the  dis- 
trict shall  be  known  as  a  joint  union  school  dis- 
trict Held,  that  where  by  an  agreement  pupils 
of  the  L.  school  district  were  admitted  to  the 
T.  high  school  district,  but  pupils  not  residing 
within  the  latter  were  not  permitted  to  attend 
the  high  school,  except  on  payment  of  a  tuition 
fixed  by  the  high  school  board,  the  term  "T. 
High  School  District"  should  not  be  construed 
as  designating  a  new  district;  there  having 
been  no  intention  of  the  t>oard  of  supervisors 
to  unionize  the  two  districts  generally. 

4.  Saiie — Board  of  Stjpebvisobs — Acts — Coir- 

0I.U8IVEITE8B. 

Under  Pol.  Code,  {  1670,  subd.  22,  author- 
izing the  board  of  supervisors  on  petition  to 
authorize  the  admission  of  a  school  district 
to  an  adjoining  high  school  district  on  terms, 
a  finding  of  facts  necessary  to  the  exercise  of 
the  board's  jurisdiction  on  a  petition  under 
such  section  was  conclusive. 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty; W.  B.  Wallace,  Judge. 

Action  by  Hugh  M.  Mooney  against  the 
board  of  supervisors  of  Tulare  county.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

D.  McFadzean,  J.  W.  Davis,  and  C.  L.  Rus- 
sell, for  appellants.  Hannah  &  Miller  and 
Maurice  E.  Power  (Garber,  Creswell  &  Gar- 
ber  and  Sullivan  &  Sullivan,  of  counsel),  for 
respondent 

ALLEN,  J.  The  plaintiff  obtained  a  writ 
of  review  from  the  superior  court  of  Tulare 
county  for  the  purpose  of  aunuling  an  order 
of  the  supervisors  of  said  county  directing 
that  Liberty  school  district  shall  become,  and 
ordering  the  same  to  be  made,  a  part  of  the 
Tulare  high  school  district  for  high  school 
purposes.  Upon  a  return  to  the  writ  and  a 
hearing  thereon,  the  court  rendered  its  judg- 
ment, annuling  such  order  and  all  proceed- 
ings thereunder.  From  this  judgment  the 
respondents  to  the  writ  have  appealed. 

The  return  to  the  writ,  which  comprises 
the  record  before  the  board,  shows  that  up- 
on presentation  of  a  petition  signed  by  cer- 
tain of  the  heads  of  families  In  Liberty 
school  district,  the  trustees  of  such  school 
district  and  the  trustees  of  the  Tulare  high 
school  district  joined  in  a  petition  to  the 
board  of  supervisors  of  Tulare  county,  pray- 
ing that  Liberty  school  district  be  admitted 
to  the  Tulare  city  high  school  district,  upon 


certain  terms  theretofore  agreed  upon  be- 
tween the  boards  of  trustees ;  that  upon  the 
hearing  of  such  petition  the  board  of  super- 
visors found  that  the  signatures  to  the  peti- 
tion signed  by  the  heads  of  families  were 
sufficient  in  number,  that  the  terms  agreed 
upon  were  proper  and  reasonable,  that  the 
districts  were  adjacent,  and  made  the  order 
above  referred  to.  These  proceedings  before 
the  board  of  supervisors  were  instituted  un- 
der, and  the  authority  for  the  order  based 
upon,  subdivision  22  of  section  1670,  Pol. 
Code,  which  provides:  "Any  school  district 
adjacent  to  a  high  school,  union,  or  joint 
union  high  school  district  in  the  same  or  in 
an  adjoining  county,  may  be  admitted  to  said 
high  school  district  by  action  of  the  board  of 
supervisors  of  the  county  In  which  the  school 
district  Is  located,  upon  such  terms  as  may 
be  agreed  upon  between  the  trustees  of  the 
school  district  seeking  admission  and  th«f 
high  school  board,  whenever  a  majority  of 
the  heads  of  families,  as  shown  by  the  last 
preceding  school  census,  shall  present  to 
said  board  of  supervisors  a  petition  for  such 
annexation,  accompanied  by  a  petition  signed 
by  a  majority  of  the  members  composing  the 
high  school  board  of  the  district  to  which 
the  admission  Is  desired.  *  *  *  All  the 
provisions  relative  to  the  levy  and  collection 
of  tax  necessary  to  maintain  a  union  high 
school  district,  shall  apply  to  the  levy  and 
collection  of  the  tax  required  for  a  joint 
union  school  district,  as  in  this  section  pro- 
vided." 

The  paramount  question  Involved  upon 
this  appeal  relates  to  the  extent  of  power,  if 
any,  conferred  by  such  subdivision  upon  the 
board  of  supervisors  in  relation  to  the  ad- 
mission for  high  school  purposes  to  a  city  high 
school  of  an  adjacent  school  district  lying 
entirely  without  the  municipality.  If  the  ob- 
ject and  intent  of  the  act  is  to  admit  gen- 
erally, with  the  consequent  burden  of  taxa- 
tion upon  the  outlying  territory  which  might 
be  Imposed  by  the  municipality,  of  which  it 
was  not  a  part,  and  in  the  election  of  whose 
taxing  or  administrative  officers  It  had  no 
voice  or  share,  we  should  have  no  hesitancy 
in  determining  that  it  would  be  in  violation 
of  the  cardinal  principle  that  "there  shall  be 
no  taxation  without  representation";  and 
when  we  consider  that  portion  of  subdivision 
22  In  relation  to  the  taxing  power  in  the  dis- 
trict created  as  being  conferred  upon  those 
who  levy  taxes  for  union  high  schools,  name- 
ly, the  board  of  supervisors,  we  are  impress- 
ed with  the  opinion  that  the  Legislature  nev- 
er sought  by  this  act  to  repeal  those  provi- 
sions of  the  municipal  corporation  act  which 
conferred  upon  the  legislative  body  of  the 
municipality  the  power  to  levy  taxes  for  all 
municipal  purposes,  of  which  the  support 
and  maintenance  of  the  schools  is  a  part 
Board  of  Education  v.  Board  of  Trustees, 
129  Cal.  600,  62  Pac.  173.  Again,  the  sub- 
division refers  to  terms  of  admission  to  be 
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ngreed  apon.  This  Is  tnconslstent  with  the 
idea  of  a  general  admlaslon  to  the  extent  of 
its  incorporation  into  the  body  of  the  city 
high  school;  for,  if  such  incorporation  were 
possible,  the  maintenance  and  support  of  the 
school  district,  and  each  and  every  part 
thereof,  wonid  be  borne  by  all  alike  and 
properly  within  the  district  taxed  as  provid- 
ed by  section  1,  art.  13,  of  the  Constitution, 
and  the  corresponding  benefits  would,  of  ne- 
cessity, extend  to  all  within  the  territory  so 
taxed.  That  this  act  shall  have  effect,  there- 
fore. It  mast  be  construed  as  providing  for 
a  qualified  admission  in  cases  where  a  gen- 
eral admission  is  not  permissible,  and  that 
the  Legislature  was  seeking  to  provide  for 
the  general  admission  of  all  children  within 
a  district  entitled  by  reason  of  scholarship  to 
high  school  training  upon  such  terms  as 
might  be  proper,  supplementing  those  pro- 
visions of  the  school  law,  where  in  Individu- 
al instances  the  board  of  trustees  was  au- 
thorized to  admit  children  outside  the  high 
school  district  Viewing  the  subdivision  In 
this  light,  no  reason  is  apparent  why  the 
power  of  admission  upon  terms  should  not 
be  exercised.  Looking  Into  the  return  again, 
we  find  that  by  the  agreement  entered  Into 
between  the  Liberty  school  district  and  the 
Tulare  high  school  district  scholars  In  the 
eighth  grade  were  to  be  admitted  into  the 
grammar  school  without  tuition ;  that  no  pu- 
pil residing  outside  of  the  Tulare  high  school 
district  should  be  permitted  to  attend  said 
high  school  as  a  pupil,  except  upon  pay- 
ment In  advance  of  the  monthly  tuition  fee 
to  be  fixed  by  the  high  school  board,  nor 
even  then,  if  their  attendance  for  any  cause 
was  detrimental  to  the  interests  of  the  school. 
Nor  can  we  say  that  the  term  "Tulare 
High  School  District,"  employed  in  the  agree- 
ment, had  reference  to  such  district  after 
the  admission  therein  of  the  adjacent  dis- 
trict; for  subdivision  22  designates  such  new 
district  as  a  joint  union  school  district 
These  conditions  so  agreed  upon  and  Incor- 
porated in  the  order  of  admission  by  the 
board  of  supervisors  negative  any  intention 
of  general  admission  of  Liberty  high  school 
district  into  the  body  of  the  city  high  school, 
or  of  assuming  any  taxing  power  by  the  city 
over  the  outlying  district.  Whatever  may 
have  been  the  intent  however,  no  power  r<s- 
posed  In  the  supervisors  to  admit  generally 
to  the  city  high  school  such  outlying  territo- 
ry In  any  manner  other  than  upon  terms 
equitable  and  Just,  which  did  not  Involve 
power  of  taxation.  As  we  construe  the  act 
It  is  eminently  fair  and  confers  a  proper  and 
constitutional  power  upon  the  board  of  super- 
visors; and  their  order  of  admission,  while 
general  In  Its  terms.  Is  shown  to  have  been 
based  upon  an  agreement  and  such  agree- 
ment forms  a  part  of  the  order  whereby  pu- 
pils in  Liberty  school  district  are  entitled  to 
privileges  of  the  city  districts  upon  com- 
pliance witb  the  terms  of  admission.    The 


petitions  filed  conferred  upon  the  board  of 
supervisors  Jurisdiction  to  act  to  hear  and 
determine  the  questions  involved,  and  what- 
ever facts  It  was  necessary  to  find  as  prereq- 
uisite to  the  order  were  found  in  the  exer- 
cise of  their  Jurisdiction,  and  when  so  found 
are  conclusive.  People  v.  Town  of  Loyalton 
(Cal.)  82  Pac.  620. 

Under  this  view  of  the  case,  the  plaintiff 
Is  not  shown  to  be  injured  or  afFected  by  the 
order  in  any  respect  In  his  petition  for  the 
writ  It  Is  alleged  that  grievous  and  burden- 
some taxes  will  be  Imposed  upon  plalntifTs 
land  lying  outside  the  municipality  for  the 
support  of  the  city  high  school.  It  Is  suffi- 
cient to  say  that  If  such  attempt  be  made 
by  the  city  authorities  to  levy  and  collect 
taxes  upon  lands  outside  the  Tulare  high 
school  district  then,  and  not  until  then,  may 
plaintiff  be  heard  In  relation  thereto.  En- 
tertaining the  views  hereinbefore  expressed. 
It  is  unnecessary  to  consider  or  determine 
the  many  other  interesting  questions  argued 
by  counsel  In  their  very  well-considered 
briefs. 

The  Judgment  and  order  of  the  superior 
court  are  reversed,  and  the  cause  remanded, 
with  directions  to  dismiss  the  writ 

We  concur:    GRAY,  P.  J. ;  SMITH,  J. 


3  Cat.  App.  U8 

In   re   SMITH,    Judge. 

(Court  of  Appeal,  First  District  California. 
Nov.  10,  1905.) 

1.  CoDETS— Judgment  of  Affei.late  Coubt— - 

FlNALITT— TEANSFEB   OF    CAUSK. 

Const  art  6,  {  4,  provides  that  the  Su- 
preme Court  shall  have  power  to  order  any 
cause  pending  therein  to  be  heard  by  a  District 
Court  of  Appeal,  and  to  order  any  cause  pend- 
ing before  a  District  Court  of  Appeal  to  be 
heard  by  the  Supreme  Court  before  judgment 
has  been  pronounced  by  a  District  Court  of  Ap- 
peal, or  within  30  days  after  such  judgment 
shall  have  become  final  therein,  which  judgment 
shall  become  final  on  the  expiration  of  30  days 
aflpr  the  same  shall  have  been  pronounced. 
Ilcld,  that  a  judgment  of  a  District  Court  of 
Appeal  was  not  conclusive,  nor  was  its  opinion 
a  conclusive  declaration  of  the  law  applicable  to 
the  case,  until  30  days  had  expired  after  its 
judgment  was  pronounced. 

2.  SASfE— CONSTrrUTION— CONSTBOCTION. 

Const  art  6,  {  4,  authorizes  the  Supreme 
Court  to  order  the  bearing  and  determination  of 
any  cause  pending  in  a  District  Court  of  Ap- 
peal by  the  Supreme  Court,  within  30  days 
after  the  judgment  of  the  District  Court  of  Ap- 
peal shall  become  final,  on  the  expiration  of  .10 
days  after  the  same  shall  have  been  pronounced. 
HcW,  that  the  provision  that  the  judgment  of 
the  appellate  court  shall  become  "final  therein" 
on  the  expiration  of  30  days  did  not  render  such 
judgments  conclusive  at  that  date  of  the  rights 
of  the  parties,  but  merely  deprived  the  District 
Court  of  Appeal  of  any  further  power  to  set 
it  aside  or  modify  it ;  the  Supreme  Court  being 
still  entitled,  within  30  days  after  the  judgment 
became  final,  to  order  the  cause  to  be  heard 
and  determine  the  same  itself. 

3.  Same— SuPEEMK  Ccubt  Rules— Constbuo- 

TION— UEMITTITUB. 

The  word  "remittitur,"  used  in  Supreme 
Court  rule  34  (78  Pac  xiii),  providing"  that 
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when  a  Judgment  of  a  District  Court  of  Appeal 
becomes  Gnal  therein,  the  remittitur  shall  not  be 
isaned  until  after  the  lapse  of  30  days  there- 
after, unless  otherwise  ordered,  designates  the 
judgment  of  the  appellate  tribunal  which  is 
authenticated  to  the  court  from  which  the  ap- 
peal is  taken,  and  corresponds  to  "mandate," 
used  in  the  practice  of  the  United  States  Su- 
preme Court. 

4.  Same— Application. 

Supreme  Court  rule  34  (78  Pac  xill),  pro- 
viding tiiat,  when  a  judgment  of  a  District 
Court  of  Appeal  becomes  final  therein,  the  re- 
mittitur shall  not  be  issued  until  30  days  there- 
after, applies  to  all  judgments  of  the  Supreme 
Court  and  of  the  District  Court  of  Appeal, 
whether  rendered  in  the  exercise  of  their  ap- 
pellate or  original  jurisdiction. 

5.  Same— Reheabing — Poweb  to  Gbant. 

The  authority  of  the  Supreme  Court  to  pro- 
vide for  a  rehearing  in  a  case  where  it  has 
pronounced  judgment,  and  to  stay  the  issuance 
of  a  remittitur  until  its  decision  on  a  petition 
for  rehearing,  exists,  though  the  Constitution 
contains  no  provision  therefor. 

6.  Mandamus  —  Ac!T8  o»  Judges  — Stat  oir 
Pboceedings. 

Where  a  trial  Judge  was  directed  by  manda- 
mus to  forthwith  secure  the  services  of  some 
other  judge  to  preside  at  the  trial  of  a  certain 
cause,  and  to  hear  all  proceedings  therein  or 
show  cause  Ijefore  the  Supreme  Court  on  a 
specified  date  why  he  should  not  do  so,  the  writ 
operated  as  a  stay  of  all  action  on  his  part 
until  the  rendition  of  the  judgment  of  the  Su- 
preme Court  and  the  entry  of  the  remittitur  on 
such  judgment  in  the  superior  court. 

7.  Same— Violation— CcNTEifPT. 

Mandamus  was  issued  directing  a  trial 
judge  forthwith  to  secure  the  services  of  another 
judge  to  hear  all  proceedings  !n  a  certain  ac- 
tion or  show  cause  before  the  Supreme  Court 
on  June  26,  1905,  why  he  should  not  do  so. 
On  the  return  day  he  appeared  and  made  return 
of  his  reasons  for  not  obeying  the  writ,  and  on 
August  12th  the  opinion  denying  the  petitioner's 
application  for  mandamus  was  filed.  On  Au- 
gust 25th,  before  remittitur  had  been  filed  in  the 
superior  court,  the  judge  made  an  order  that 
certain  motions  pending  in  the  cause  be  set  for 
hearing  before  him  on  August  29th,  and  an- 
nonnced  that  he  would  hear  and  determine  the 
same.  Beld,  that  such  order  constituted  a 
technical   contempt. 

Petition  against  Lucas  F.  Smith,  Judge  of 
the  superior  court  of  Santa  Cruz  county,  for 
contempt  of  the  Supreme  Court  Citation  and 
order  to  show  cause  discharged. 

Rehearing  denied  December  9, 1905. 

D.  M.  Delmas  and  Wm.  M.  Aydelotte,  for 
petitioner.  Joseph  H.  Skirm,  Ohas.  M.  Cas- 
sin,  and  Benj.  K.  Knight,  Dlst  Atty.,  for  re- 
spondent 

HARRISON,  P.  J.  The  respondent  is  the 
Judge  of  the  superior  court  for  the  county  of 
Santa  Cruz,  and  in  an  action  pending  In  said 
court,  wherein  Elizabeth  A.  Noel  is  plaintiff 
and  Tbeophilus  Noel  Is  defendant  the  latter 
filed  an  afiSdavit  to  the  effect  that  he  could 
not  have  a  fair  and  Impartial  trial  of  the 
cause  or  hearing  of  any  motion  therein  before 
the  respondent  by  reason  of  his  bias  and  prej- 
udice, and  for  that  reason  moved  the  court 
to  secure  the  services  of  some  other  Judge  to 
act  in  his  stead.    Thla  motion  was  denied  by 


the  respondent,  and  thereupon,  npon  the  ap- 
plication of  the  said  defendant  this  court 
issued  a  writ  of  mandate,  directed  to  the 
respondent  commanding  him  that  Immedi- 
ately after  the  receipt  of  said  verlt  he  do 
"forthwith  secure  the  serrlces  of  some  judge 
of  another  court  to  preside  at  the  trial  of  said 
cause  and  of  all  proceedings  therein,"  or  that 
he  show  cause  before  this  court  on  June  28, 
1905,  why  be  should  not  do  so.  The  writ  was 
served  upon  the  respondent  Jane  2d,  but  be 
did  not  in  any  respect  comply  with  Its  terms, 
and  on  the  26th  day  of  June  he  appeared  be- 
fore this  court  and  presented  his  reasons  for 
not  obeying  the  writ.  After  argument  there- 
on the  matter  was  submitted  for  decision  and 
taken  under  advisement  by  the  court  and  on 
August  12th  this  court  filed  Its  opinion,  holding 
that  the  petitioner  for  the  writ  of  mandate 
was  not  entitled  thereto,  and  denied  his  ap- 
plication therefor.  On  August  2oth  the  re- 
spondent made  an  order  In  the  superior  court 
aforesaid  that  certain  motions  still  pending  in 
Bald  court  in  the  case  of  Noel  v.  Noel  be  set 
down  for  hearing  before  him  on  the  29th 
of  August,  and  announced  that  he  would  then 
hear  and  dispose  of  the  same.  Upon  pre- 
senting an  afSdavIt  of  these  facts  this  court 
upon  the  motion  of  the  defendant  in  said 
action  of  Noel  v.  Noel,  issued  a  citation  to 
the  respondent  directing  him  to  appear  be- 
fore it  on  September  11th  to  show  cause  why 
he  should  not  be  punished  for  contempt  On 
that  day  he  appeared,  and,  In  answer  to  the 
citation  and  In  defense  of  his  action,  relied 
upon  the  opinion  and  Judgment  of  the  court 
rendered  as  aforesaid  on  August  12th. 

Article  6,  g  4,  of  the  Constitution  of  this 
state  declares:  "The  Supreme  Court  shall 
have  power  to  order  any  cause  pending  be- 
fore the  Supreme  Court  to  be  heard  and 
determined  by  a  District  Court  of  Appeal, 
and  to  order  any  cause  pending  before  a 
District  Court  of  Appeal  to  be  heard  and 
determined  by  the  Supreme  Court  The  or- 
der last  mentioned  must  be  made  before  Judg- 
ment has  been  pronounced  by  a  District  Court 
of  Appeal,  or  within  thirty  days  after  such 
Judgment  shall  become  final  therein.  Judg- 
ments of  the  District  Courts  of  Appeal  shall 
become  final  therein  upon  the  expiration  of 
thirty  days  after  the  same  shall  have  been 
pronounced."  By  virtue  of  the  last  sentence 
thus  quoted  from  the  Constitution  the  Judg- 
ment of  a  District  Court  of  Appeal  Is  not  con- 
clusive upon  the  rights  or  obligations  of  the 
parties  to  any  cause  or  proceeding  submitted 
for  Its  decision,  until  the  expiration  of  30 
days  after  such  Judgment  is  pronounced ;  and 
during  that  time  the  opinion  which  the  court 
may  give  as  the  grounds  of  Its  decision  does 
not  become  a  conclusive  declaration  of  the 
law  applicable  thereto,  but  may  be  changed, 
modified,  or  set  aside  (see  Broder  v.  Superior 
Court  103  CaL  121,  87  Pac.  143),  and  conse- 
quently cannot  be  Invoked  in  any  other  tri- 
bunal as  evidence  of  those  rights  or  obliga- 
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tions.  Neitber  Is  the  provision  that  the  Jndg- 
inent  of  said  court  sball  become  "final  there- 
in" upon  the  expiration  of  30  days  to  be  con- 
strued as  rendering  snch  Jodgment  conclusive 
at  that  date  of  the  rights  of  the  parties.  The 
effect  of  this  clause  is  to  take  from  the  Dis- 
trict Oourt  of  Appeal  any  further  power  to  set 
aside  or  modify  Its  judgment;  but,  under 
the  preceding  sentence  of  the  section  quoted 
above,  the  Supreme  Court,  at  any  time  with- 
in 30  days  after  the  Judgment  shall  have 
become  "final  therein,"  may  still  order  the 
cause  to  be  heard  and  determined  by  itself. 
Such  an  order  will  have  the  ^ect  to  set 
aside  and  vacate  the  Judgment  of  the  District 
Court  of  Appeal,  and  with  It  the  value,  as 
an  authority,  of  the  opinion  upon  which  the 
decision  was  rendered.  For  the  purpose  of 
carrying  tms  provision  of  the  Constitution 
into  effect,  and  affording  to  litigants  an  op- 
portunity to  obtain  the  Judgment  of  the  Su- 
preme Court  Id  a  cause  decided  by  a  District 
Court  of  Appeal,  the  Supreme  Court  has 
adopted  the  following  role,  which,  under  the 
oonstltutlonal  provision  authorizing  that 
court  to  adopt  rules  for  the  government  of 
the  District  Courts  of  Appeal,  Is  a  measure 
of  the  rights  of  litigants  in  those  courts,  viz. : 
"Rule  84.  When  a  Judgment  of  a  District 
Court  of  Appeal  becomes  final  therein  the 
remittitur  shall  not  be  issued  until  after  the 
lapse  of  thirty  days  thereafter  unless  other- 
wise ordered."    78  Pac.  xlll. 

Formerly,  when  a  writ  of  error  was  Is- 
sued out  of  the  House  of  Lords  to  the  Court 
of  King's  Bench,  the  original  record  was  it- 
self  taken  to  that  body  with  the  return  upon 
the  writ,  and  the  Judgment  of  the  House  of 
Liords  was  afterwards  entered  upon  this  rec- 
ord with  the  recital  that  it  Is  sent  back — 
remittitur — to  be  carried  into  effect  by  the 
Court  of  King's  Bench.  In  the  meantime, 
and  until  the  remittitur  was  entered  in  the 
latter  court,  the  Judgment  was  not  under  the 
control  of  that  court  or  capable  of  being 
enforced  by  it  A  similar  procedure  has  pre- 
vailed In  many  of  the  Jurisdictions  of  this 
country,  even  where  the  appellant  Jurisdic- 
tion has  been  exercised  by  means,  of  an  ap- 
peal instead  of  by  a  writ  of  error.  In  this 
state,  and  in  ofmny  other  laripdlctlons,  the 
original  record  remains  in  the  court  from 
which  the  appeal  is  taken,  and  a  transcript 
thereof  Is  filed  with  the  appellate  court  for 
its  consideraticMi.  By  reason  of  these  changes 
in  procedure  and  In  the  piode  by  which  the 
appellate  tribunal  obtains  Jurisdiction  to  re- 
view the  Judgment  of  the  lower  court,  and  al- 
so by  reason  of  the  Increased  exercise  of  Its 
appellate  Jurisdiction  in  modern  days  .  by 
controlling  in  advance  the  action  of  Inferior 
courts,  the  word  "remltOtur"  has  received 
an  additional  meaning  to  that  originally 
given  to  it ;  and,  as  used  in  the  above  rule. 
Is  the  term  employed  to  designate  the  Judg- 
ment of  the  appellate  tribunal  which  Is  au- 
thenticated to  the  court  from  which  the  ap- 


peal is  taken  or  over  which  Its  controlling 
Jurisdiction  is  exercised,  and  corresponds  to 
the  "mandate"  used  in  the  practice  of  the 
United  States  Snprane  Court  The  rule  it- 
self Is  universal  In  lbs  terms  and  applies  to 
all  Judgments  of  the  Supreme  Court  or  of 
the  District  Courts  of  Appeal,  whether  ren- 
dered in  the  exercise  of  their  appellate  Juris- 
diction or  by  virtue  of  their  original  Jurisdic- 
tion exercised  for  the  control  or  direction  of 
the  action  of  the  superior  courts.  The  Con- 
stitution contains  no  provision  authorizing 
the  Supreme  Court  to  grant  a  rehearing  after 
a  Judgment  has  been  rendered  by  it  sitting  la 
bank ;  but  its  authority  to  provide  for  a  re- 
hearing_  In  a  case  where  It  has  pronounced 
Judgment,  and  to  stay  the  Issuance  of  a  re- 
mittitur upon  such  Judgment  until  after  its 
decision  upon  a  petition  for  rehearing,  even 
where  there  is  no  constitutional  provision  on 
the  subject  was  very  clearly  and  conclusively 
shown  in  the  opinion  of  the  Chief  Justice  in 
Re  Jessup,  81  CaL  408,  21  Pac.  976,  22  Pac. 
742,  6  L.  R.  A.  5d4.  In  that  case  the  court 
after  rendering  a  Judgment  affirming  the  ac- 
tion of  the  lower  court,  granted  a  rehearing, 
and  subsequently  rendered  a  Judgment  re- 
versing the  order  appealed  from.  Its  power 
to  do  this  was  challenged  by  the  losing  party ; 
but  its  action  was  held  to  have  been  author- 
ized by  virtue  of  the  principle  that  "it  Is  one 
of  the  Inherent  powers  of  every  appellate 
court  to  revise,  to  modify  and  to  correct  Its 
Judgments  so  long  as  they  are  under  its 
control";  that  for  the  purpose  of  enabling 
It  to  exercise  this  power  It  may  temporarily 
stay  the  issuance  of  a  remittitur  upon  the 
Judgment;  that  Its  Jurisdiction  over  a  case 
when  once  obtained  continues  until  Its  re- 
mittitur is  regularly  Issued;  and  that  while 
a  case  remains  within  Its  Jurisdiction  it  may 
grant  a  rehearing  after  a  Judgment  has  once 
been  pronounced.  In  Orangers'  Bank  v. 
Superior  Court,  101  Cal.  198,  35  Pac.  642,  It 
was  held  that  the  same  principle  is  applicable 
to  Judgments  rendered  by  the  Supreme  Court 
in  the  exercise  of  Its  original  Jurisdiction  as 
well  as  in  the  exercise  of  its  appellate  Juris- 
diction. It  follows  from  the  foregoing  princi- 
ples that  until  the  remittitur  upon  the  afore- 
said Judgment  given  by  this  court  on  August 
12tb  should  be  entered  in  the  sup^or  court 
for  Santa  Cruz  county,  the  respondent  was 
precluded  from  taking  any  Judicial  action  In 
the  aforesaid  case  of  Noel  v.  Noel. 

The  suggestion  made  at  the  hearing  herein 
that  inasmuch  as  no  order  had  been  made 
staying  proceedings  in  the  case  of  Noel  v. 
Noel  when  the  writ  of  mandate  was  issued, 
the  respondent  was  at  liberty  to  hear  the  mo- 
tions. Is  not  ^titled  to  consideration.  There 
were  no  proceedings  in  the  cause  to  Ijc  stayed 
except  such  as  would  be  taken  In  pursuance 
of  an  order  of  court  made  bjr  the  respondent ; 
and  the  terms  of  the  writ,  wherein  he  was  di- 
rected to  "forthwith  secure  the  services  of 
some  other  Judge  of  another,  county  to  pre- 
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side  at  the  trial'  of  saW  adttoii  and  of  "all 
proceedings  therein,"  are  inconsistent  with 
his  retaining  any  authority  to  exercise  judi- 
cial action  In  the  case,  and  of  themselves 
operated  as  a  stay  of  all  action  by  him  there- 
in. Permission  was  Impliedly  given  him  by 
the  terms  of  the  writ  to  delay  a  compliance 
with  Its  directions  until  the  return  day  there- 
of, and  on  that  day  to  show  cause,  If  any  he 
had,  why  the  writ  should  not  be  obeyed ;  but 
until  this  court  should  render  Its  Judgment 
that  such  cause  had  been  shown  and  such 
Judgment  had  become  final  the  writ  remained 
In  full  force;  and,  although  a  further  delay 
In  complying  with  its  directions  until  the 
court  should  determine  whether  the  canse 
shown  by  him  was  sufBcIent  would  be  ex- 
cusable, he  was  during  all  this  time  forbidden 
by  the  force  of  the  writ  from  taking  any  af- 
firmative action  in  disregard  of  Its  terms. 
It  would  not  be  contended  for  a  moment  that 
If,  upon  receipt  of  the  writ  in  June,  or  at 
any  time  before  the  return  day,  the  respond- 
ent had  granted  the  motions  then  pending  be- 
fore him,  or  bad  himself  entered  upon  the 
trial  of  the  cause,  such  conduct  would  not 
have  been  In  direct  and  flagrant  violation  of 
the  writ  and  a  contempt  of  the  authority  of 
this  court  As  above  shown,  however,  such 
action  wonld  be  equally  In  violation  of  the 
writ  if  takm  at  any  time  before  the  remit- 
titur upon  the  Judgment  therein  should  be 
entered  in  the  superior  conrt.  In  this  con- 
nection it  is  not  Inappropriate  to  observe,  al- 
though it  has  no  bearing  upon  the  decision 
herein,  that,  after  this  court  had  rendered 
its  aforesaid  Judgment  and  since  the  hearing 
upon  this  citation,  the  Supreme  Court  or- 
dered the  application  for  the  mandate  to  be 
heard  and  determined  by  Itself,  thus  vacat- 
ing the  Judgment  rendered  by  this  court  and 
leaving  the  writ  of  mandate  with  the  same  ef- 
fect as  when  originally  issued.  It  must  be 
held,  therefore,  that  in  making  the  order  of 
August  2Sth  appointing  a  day  for  hearing  the 
aforesaid  motions  in  said  cause  .of  Noel  v. 
Noel,  and  declaring  that  on  that  day  he 
would  personally  hear  and  dispose  of  the 
same,  the  respondent  acted  In  disregard  of 
the  writ  of  mandate  and  In  violation  of  the 
order  of  this  court  But  while  we  are  com- 
pelled to  hold  that  In  this  violation  of  the 
order  of  the  conrt  the  respondent  was  tech- 
nically gnilty  of  contempt  we  are  at  the 
same  time  satisfied  that  his  action  was  the 
result  of  an  erroneous  interpretation  of  the 
terms  of  the  writ  and  of  the  law  applicable 
thereto,  made  by  him  in  good  faith,  and  that 
bis  action  was  not  taken  by  reason  of  any 
disrespect  to  this  conrt  or  with  any  Intention 
to  disobey  its  order;  and  for  these  reasons 
we  are  not  inclined  to  visit  his  action  with 
any  penalty  by  way  of  punishment 

The  citation  and  order  to  show  cause  here- 
in are  discharged. 

We  concur :    COOPER,  J. ;  HALL,  3. 


McCARTT  y. 


2  Cal. 
WILSON. 


App.  IM 


(Court  of  Appeal,   Third   District,  Califomla. 
Nov.  9,  190S.) 

1.  Exceptions,   Bill  op— E^uho— Sbbvick— 
Time — Statctes. 

The  right  of  a  party  to  an  election  contest 
to  serve  and  file  a  bill  of  exceptions  after  an 
adverse  judgment  is  (granted  by  Code  Civ. 
Proc.  i  6o0,  providing  that  a  party  desiring  to 
have  exceptions  taken  at  the  trial  settled  in  a  bill 
of  exceptions  must,  within  10  days  after  the 
judgment  and  motion  tlierefor,  prepare  and 
serve  the  draft  of  the  bill,  unless  time  for  so 
doing  is  extended  by  the  Jndge,  or  by  stipulation 
of  tne  opposing  attorney,  and  not  by  section 
649,  declaring  that  a  bill  containing  the  ex- 
ception to  any  decision  may  be  presented  for 
settlement  at  uie  time  the  decision  is  made,  and, 
after  having  been  settled,  shall  be  signed  by  the 
judge  and  filed  with  the  clerk,  etc. 

2.  Save— ExTERSioR  or  Tnix— Cokditiorb— 
Jttrisdictior. 

The  court  has  jurisdiction  to  make  an  order 
extending  the  time  within  which  a  party  is  en- 
titled to  serve  and  file  his  draft  of  a  bill  of  ex- 
ceptions conditional. 

3.  SaKT— DlBCKETION— EXEBCISB. 

Where,  In  an  election  contest  the  Supreme 
Court,  having  before  it  the  merits  of  the  contest, 
had  decided  that  contestant  was  elected  to  the 
office,  and  on  the  second  trial  contestant  pre- 
vailed, and  contestee  failed  to  serve  and  file  a 
draft  of  his  bill  of  exceptions  within  the  time 
required  and  the  appeal  might  result  in  contes- 
tee holding  the  office  until  the  close  of  the  term, 
it  was  not  an  abuse  of  the  trial  court's  discre- 
tion to  make  an  order  extending  the  time  within 
which  contestee's  bill  of  ej^ceptiona  could  be 
served  and  filed  conditioned  on  his  surrendering 
the  office  to  contestant  pending  appeal;  con- 
testant being  required  to  give  security  to  repay 
emoluments  received  in  case  contestee  prevailed 
in  the  appeal. 

Appeal  from  Superior  Court  El  Dorado 
County;   H.  D.  Arnot,  Judge. 

Election  contest  by  T.  E.  McCarty  against 
S.  B.  Wilson.  From  an  order  extending 
the  time  within  which  defendant  could  file 
and  serve  bis  draft  of  a  bill  of  exceptions 
on  conditions  specified,  after  an  adverse 
Judgment  be  appeals.    Affirmed. 

William  F.  Bray  and  W.  G.  Burgess,  for 
appellant  Charles  A.  Swlssler  and  Abe 
Darlington,  for  respondent 

CHIPMAN,  P.  J.  This  cause  is  an  elec- 
tion contest  for  the  office  of  superintendent 
of  schools  for  El  Dorado  county,  arising 
at  the  election  held  November  4,  1902.  At 
the  first  trial  Judgment  went  In  favor  of  the 
contestee,  who  had  been  declared  elected 
and  to  whom  a  certificate  of  election  had 
been  Issued,  but  on  appeal  to  the  Supreme 
Court  the  Judgment  was,  on  February  23, 
1905,  reversed.  82  Pac.  243.  At  the  sec- 
ond trial  judgment  went  for  contestant 
on  June  12,  1905,  annulling  contestee's  cer- 
tificate of  election  and  setting  aside  his  elec- 
tion to  said  office.  On  Jnne  17,  1906,  con- 
testant served  and  filed  notice  of  entry  of 
judgment  and  contestee  having  failed  to 
serve  his  draft  of  bill  of  exceptions  within 
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10  days,  and  harlng  failed  to  apply  to 
the  court  or  to  counsel  for  contestant  for 
an  extension  of  time,  contestee  on  July  1, 
1905,  applied  to  the  court  for  relief  under 
section  473,  Code  Civ.  Proc.  Tbe  court 
granted  contestee's  motion  on  tbe  follow- 
ing condition:  "The  respondent  [contestee] 
shall  within  8  days  let  the  contestant  Into 
the  possession  of  tbe  ofiBce  In  controversy, 
and  permit  tbe  contestant  to  fully  enjoy 
tbe  emoluments  thereof  pending  an  appeal 
of  this  case  to  the  District  Court  of  Appeal 
and  to  tbe  Supreme  Court  of  the  United 
States,  should  said  last  appeal  be  taken.  Be- 
fore surrendering  said  office,  as  here  requir- 
ed, tbe  contestant,  McCarty  shall  give  securi- 
ty to  tbe  respondent,  Wilson  that  if  said  ap- 
peals, or  either  of  them,  are  successful,  that 
said  contestant  will  pay  to  the  respondent 
within  10  days  after  the  coming  down  of  tbe 
remittitur  therein  the  same  emoluments  of 
the  said  office  that  the  respondent  would 
have  been  entitled  to  liad  be  remained  in 
said  office  during  the  time  contestant  shall 
have  t>een  In  possession  thereof,  together 
with  respondent's  costs  on  appeal.  If  said 
appeals,  or  either  of  them,  are  unsuccessful 
respondent  shall  pay  to  the  contestant  con- 
testant's costs  on  appeal,  tbe  respondent  to 
give  security  to  contestant  for  tbe  payment 
of  costs.  If  respondent  shall  fail  within  8 
days  to  do  this,  his  motion  for  time  to  file 
and  serve  a  bill  of  exception  herein  will  be 
denied.  Doing  this  he  will  be  granted  10 
days,  and  such  additional  time  as  may  be  nec- 
essary within  wbich  to  file  and  serve  tiis  bill 
of  exceptions."  Contestee  appeals  from  this 
order. 

1.  Appellant  contends  that  tbe  bill  of  ex- 
ceptions was  settled  and  filed  within  30 
days  after  notice  of  Judgment,  and  hence  the 
court  erred  in  refusing  to  allow  it  Tbe 
contention  is  based  upon  the  assumption, 
first,  that  the  case  falls  under  section  649, 
Code  Civ.  Proc.,  wbich  prescribes  no  time 
within  which  tbe  exception  shall  be  settled, 
but  ttaat  it  may  be  settled  within  a  reason- 
able time;  and,  second,  tbat  under  section 
650,  Code  Civ.  Proc.,  the  bill  may  be  set- 
tled and  filed  at  any  time  within  30  days. 
Appellant  is  clearly  in  error  in  this  con- 
tention. The  case  falls  under  section  660, 
and  that  section  requires  that  the  party,  who 
desires  to  have  exceptions  taken  at  tbe  trial, 
settled  in  a  bill  of  exceptions,  must  within 
10  days  after  the  entry  of  judgment  and  mo- 
tion therefor,  prepare  and  serve  the  draft 
of  the  bill,  unless  tbe  time  for  so  doing  is 
extended  by  the  Judge  or  by  stipulation  of 
the  opposing  attorney.  Scott's  Estate,  128 
Cal.  579,  61  Pac.  98;  In  re  Clary's  Estate, 
112  Cal.  292,  44  Pac.  669. 

2.  Tbe  grounds  for  asking  the  court  to  re- 
lieve contestee  from  his  neglect  to  comply 
with  the  statute  amounts  to  little  more  than 
excusable  forgetfulness  or  failure  to  observe 
the  flight  of  time,  arising  out  of  occupation  In 


otiier  cases.  Tbe  facts  are  sncb  aa  would 
ordinarily  have  Justified  the  court  either  to 
grant  or  refuse  tbe  motion  without  such 
abuse  of  discretion  in  either  case  as  would 
warrant  reversal.  The  real  point  involved 
is  whether  tbe  court  abused  its  discretion  in 
making  its  order  conditional.  Appellant 
claims  tiiat  it  is  an  unreasonable  condition 
and  that  tbe  order  should,  on  this  ground, 
Xx  reversed.  That  the  court  had  the  power 
to  make  Its  order  conditional  we  have  no 
doubt.  Watson  v.  San  Francisco,  etc.,  B.  R. 
Co.,  41  Cal.  21,  Toungman  v.  Tonner,  82  Cal. 
611,  23  Pac.  120,  and  Douglass  v.  Todd, 
96  Cal.  655,  31  Pac.  623,  31  Am.  St  Rep.  247, 
are  Instances  where  conditions  have  been 
imposed  in  granting  relief  under  section  473, 
Code  Civ.  Proc. 

Each  case  must  be  governed  by  its  own 
facts  and  circumstances,  which  are  seldom 
found  to  be  tbe  same  in  any  two  cases.  In 
the  present  instance  tbe  Supreme  Court  had 
before  It  tbe  merit  of  tbe  controversy  so 
far  as  tbe  controverted  ballots  were  conctm- 
ed,  and  decided  tbat  contestant  was  elected 
to  tbe  office.  At  tbe  second  trial  contestant 
prevailed  and  was  declared  entitled  to  the 
office,  and  contestee's  certificate  of  office  was 
annulled.  There  is  nothing  now  l)efore  us 
on  this  motion  to  show  tbat  any  question 
will  be  presented  on  the  appeal  from  the 
Judgment  not  already  decided  by  tbe  Supreme 
Court.  Indeed,  the  present  transcript  does 
not  show  that  an  appeal  has  been  taken 
from  tbe  Judgment.  Our  records  elsewhere 
show  that  such  appeal  has  been  taken,  but 
that  transcript  is  not  referred  to  or  made 
part  of  this  api)eal  and  cannot  be  looked 
to.  For  aught  that  appears  the  appeal  from 
the  Judgment  may  be  upon  wholly  Insufficient 
grounds  and  may,  through  delay,  result  in 
contestee  holding  the  office  until  tbe  close 
of  tbe  term.  Under  stlcb  circumstances  we 
cannot  say  tbat  tbe  court  abused  its  discre- 
tion or  imposed  an  unreasonable  condition 
in  requiring  contestee  to  surrender  tbe  office 
to  contestant  pending  tbe  appeal;  especially 
as  the  court  required  contestant  to  give  se- 
curity that  he  would  repay  to  contestee  what- 
ever emoluments  of  the  office  contestant  re- 
ceived should  contestee  prevail  in  his  ap- 
peal. 

It  is  claimed  tbat  the  court  did,  in  fact, 
settle  tbe  bill  of  exceptions.  It  does  not  so 
appear.  The  bill  is  not  made  part  of  this 
record  nor  does  the  Indorsement  of  the  Judge 
thereon,  if  be  made  any,  appear.  Counsel 
for  contestant  state  in  their  brief,  and  It  is 
not  denied,  tbat  the  court  certified  the  bill  to 
be  correct,  but  expressly  refused  to  settle  it 
because  not  filed  and  served  within  tbe  statu- 
tory time,  and  because  tbe  contestee  refused 
to  comply  with  the  conditions  upon  which 
the  court  ordered  that  tbe  time,  within 
which  to  file  and  serve  tbe  bill,  would  be 
extended.  This  statement  accords  with  tbe 
order  found  in  the  record.  This  proceeding 
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would  not  have  been  Initiated  If  tbe  court 
had  in  fact  settled  the  bllL  The  purpose  of 
contestee'g  motion,  as  stated  therein,  Is  to 
obtain  time  in  "wliich  to  prepare,  file,  and 
serve  his  said  exceptions." 
The  order  Is  affirmed. 

We   concur:    McLAUGHLIN,   J.;    BUC- 
KLES, J. 


2  Cal.  App.  185 

Mcdonald  v.  California  timber  co. 

(Court   of  Appeal,   First   District,   California. 
Nor.  10,  1905.) 

1.  DlSUISSA-L    AND    NONStfrT— RiOHT   TO    DIS- 
MISS—STATUTES. 

Code  Civ.  Proc.  8  581,  provides  that  an  ac- 
tion may  be  dismissed  by  plaintiff  by  written 
request  to  the  clerk  at  any  time  before  trial 
on  payment  of  costs,  provided  a  counterclaim 
has  not  been  made  or  affirmative  relief  asked. 
Held,  that  tbe  provision  requiring  a  written 
request  filed  with  the  clerk  was  neither  man- 
datory nor  exclusive,  and  that  plaintiff  was  en- 
titled to  move  for  a  dismissal  in  open  court 
and  for  an  order  of  dismissal,  with  the  same 
effect  as  thotigh  made  by  an  entry  in  the  clerk'a 
register. 

2.  Same— Ex  Pabtk  Pboceedings. 

_  An  application  by  plaintiff  to  dismiss  his 
action  is  an  ex  parte  proceeding,  of  which  de- 
fendant is  not  entitled  to  either  notice  or  hear- 
ing. 

[Ed.  Note. — For  cases  In  point,  see  voL  17, 
Cmt.  Dig.  Dismissal  and  Nonsuit,  {  65.] 

8.  Same   —   Application    fob   Cuanob   of 
Venitei 

Under  Code  Civ.  Proc  (  581,  entitling  the 
plaintiff  to  dismiss  before  trial  on  payment  of 
costs,  unless  a  counterclaim  has  l>een  pleaded 
cr  affirmative  relief  asked,  plaintiff  was  abso- 
lutely entitled  to  dismiss  the  action  after  the 
filing,  but  before  the  hearing,  of  defendant's  ap- 
plication for  a  change  of  place  of  trial. 

Appeal  from  Superior  Court,  Santa  Cruz 
County,  Lucas  F.  Smith,  Judg& 

Action  b.v  John  R.  McDonald  against  tbe 
California  Timber  Company.  From  an  order 
denying  a  motion  to  change  tbe  place  of  trial, 
defendant  appeals.    Affirmed. 

Charles  B.  Younger,  Jr.,  for  appellant 
Charles  M.  Cassln  and  Benjamin  K.  Knight, 
for  respondent 

HARRISON,  P.  J.  Tbe  plaintiff  brought 
this  action  in  the  superior  court  of  the  coun- 
ty of  Santa  Cruz  to  recover  damages  from 
the  defendant  sustained  by  reason  of  a  per- 
sonal injury  caused  by  the  negligence  of  the 
defendant  September  12,  1903,  the  defend- 
ant filed  and  served  a  demurrer  to  the  com- 
plaint, together  with  an  affidavit  of  merits, 
and  a  demand  In  writing  that  tbe  cause  be 
transferred  for  trial  to  tbe  city  and  county 
of  San  ITrandsco,  and  on  the  same  day  gave 
notice  to  the  plalntiCt  that  on  September  21, 
1003,  It  would  move  the  court  to  change  the 
place  of  trial  to  the  city  and  county  of  San 
Francisco  upon  tbe  grounds,  set  forth  in  tbe 
affidavits  annexed  to  said  notice  of  motion. 


that  tbe  residence  of  the  defendant  is  In  that 
city  and  county  by  reason  of  that  being  the 
place  designated  In  its  articles  of  Incorpora- 
tion as  Its  principal  place  of  btisiness,  and 
that  tbe  injuries  sustained  by  tbe  plaintiff 
were  not  received  In  the  county  of  Santa 
Cruz.  September  19,  1003,  upon  motion  of 
the  plaintiff,  the  court  made  an  order  dis- 
missing the  action,  and  Judgment  thereon 
was  rendered  on  September  21st  Upon  tbe 
hearing  of  tbe  motion  to  change  tbe  place 
of  trial  tbe  court  denied  the  same  upon  the 
ground  that  tbe  action  bad  been  dismissed 
before  tbe  motion  was  brought  on  for  liear- 
Ing.  From  this  order  tbe  defendant  has  ap- 
pealed. 

Section  581,  Code  Civ.  Proa,  declares  that 
an  action  may  be  dismissed:  "(1)  By  the 
plaintiff  himself  by  written  request  to  the 
clerk  filed  among  the  papers  In  the  case  at 
any  time  before  trial  upon  payment  of  costs ; 
provided  a  counterclaim  has  not  been  made 
or  affirmative  relief  asked  by  the  cross-com- 
plaint or  answer  of  the  defendant"  Under 
these  provisions  tbe  only  limitation  upon 
tbe  right  of  the  plaintiff  to  dismiss  his  action 
Is  that  tbe  defendant  has  filed  a  counter- 
claim or  asked  for  affirmative  relief.  Tlie 
provision  In  the  section  that  tbe  plaintiff  file 
a  written  request  with  tbe  clerk  is  not  man- 
datory or  exclusive.  The  plaintiff  could 
move  for  the  dismissal  In  open  court,  and 
have  its  order  made  and  entered  with  tbe 
same  effect  as  though  made  by  an  entry  In 
the  clerk's  register.  Richards  v.  Bradley, 
129  Cal.  670,  62  Pac.  316. 

The  defendant  cannot,  by  making  a  de- 
mand for  a  change  of  tbe  place  of  trial  and 
giving  notice  thereof,  deprive  the  plaintiff  of 
the  right  thus  given  to  dismiss  the  action, 
or  oust  the  court  of  Jurisdiction  to  bear  an 
application  therefor.  If  bis  demand  be  well 
founded  and  his  motion  granted,  any  Judicial 
action  of  the  court  affecting  bis  rights  ad- 
versely would  be  set  at  naught  and  for  this 
reason  It  Is  held  that  under  a  proper  exercise 
of  its  discretion  the  court  is  required  to  hear 
and  determine  the  motion  before  taking  any 
other  Judicial  action  in  the  cause;  but  this 
rule  has  no  application  to  an  ez  parte  pro- 
ceeding at  the  Instance  of  the  plaintiff,  or 
to  any  proceedings  In  which  tbe  rights  of 
the  defendant  are  not  adversely  affected,  or 
upon  which  be  Is  not  entitled  to  be  heard. 
An  application  of  the  plaintiff  to  dismiss  his 
action  Is  ex  parte,  upon  which  the  defend- 
ant is  not  entitled  to  be  beard,  and  may  be 
made  or  granted  without  any  notice  to  him. 
Tbe  motion  of  the  defendant  was  therefore 
proi)erly  denied.  After  the  Judgment  dis- 
missing the  action  there  was  no  cause  to  be 
tried,  and,  consequently,  there  was  no  place 
of  trial  to  be  changed. 

The  order  Is  affirmed. 

We  concur :    HALL,  J. ;  COOPER,  J. 
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FRIES  V.  AMBItlCAN  LEAD  PENCIL  CO. 

(Court  of  Appeal,  Third  District,  California. 
Not.  0,  1905.) 

MitSmt  4.KD   SEBVAWT— INJUBIM  TO  Sebvant 
— iMFANI    EUPLOYtS— IfAIlUBK    TO     WABN— 

Keoligcnce. 

riaintiff,  a  boy  nine  years  old,  was  em- 
ployeil  by  defentlant  to  work  in  a  sawmill,  and 
commenced  work  at  7  in  the  morninpr  under  the 
direction  of  bis  brother,  who  was  18  years  of 
a«e,  near  one  of  the  saws,  lie  was  unadmoDisli- 
ed  and  anskilled,  and  about  1^4  hours  after 
he  began  work  two  of  liis  fingers  were  cut  off 
by  his  hand  coming  in  contact  with  the  saw. 
tield  that,  notwithstanding  he  testified  that 
he  knew  the  saw  was  danxerous,  such  facts 
justified  a  finding  that  defendant  was  negligent 
in  permitting  the  child  to  work  In  such  place 
oDinstrurted  and  unwarned. 

[Kd.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  ii  314,  31C^, 
601-60U.] 

AppenI  from  Snperlor  Conrt,  Fresno  Coun- 
tj ;   George  B.  Church,  Judg& 

Acilon  by  Alec  Fries,  by  Mary  Fries,  bis 
gunrdlnn  od  litem,  against  the  Amerlpan 
Lead  Pencil  Company.  A  judgment  was  roiH 
dered  in  favor  of  plaintiff,  and  defendant 
appeals.    Affirmed. 

Rebearln;  denied  by  Supreme  Conrt,  Ian- 
nary  8,  isxie. 

L.  L.  Cory,  for  appellant  A  M.  Drew 
and  F.  II.  Short,  for  respondeat 

&tcL&.nGIILIN,  J.  This  is  an  action  to 
recover  damages  for  Injuries  sustained  by 
plaintiff  while  employed  by  defendant  In  a 
Bawmill,  or  factory,  where  lumber  was  being 
sawed  into  small  slabs  called  "pencil  boards." 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals. 

The  record  here  discloses  the  facts  recited 
In  the  decision  upon  a  former  appeal  In  this 
case.  141  Cal.  C12,  76  Pac.  164.  Other  addi- 
tional and  pertinent  facts  are  gathered  from 
tlie  uncontradicted  evidence  of  an  older 
brotlier  of  plaintiff,  named  Jack,  who  was 
wurikiiig  m  uie  tuctory,  aud  who  testified 
as  follows:  "Mr.  Jones  had  told  me  what 
work  be  wanted  Alec  to  do ;  that  is,  to  bring 
the  blocks  over  to  me  at  the  machine,  and 
when  they  were  cut  up  into  slabs  to  tie  them 
op  Into  bundles,  and  take  them  away.  When 
we  went  to  the  millroom  where  the  saws 
were,  Alec  went  with  me:  I  guess  there 
were  five  or  six  others  there.  There  was 
a  big  circular  saw  and  another  saw  that 
were  cutting  the  slabs,  with  six  or  seven 
■aws  on  it  all  at  once  cutting,  the  slabs. 
They  were  all  in  the  same  room  and  the 
room  was  SO  by  40  feet,  I  should  judge. 
There  was  considerable  noise  in  the  room. 
He  was  working  four  or  five  feet  from  me. 
The  table  where  I  was  at  work  was  three 
or  four  feet  wide,  machine  and  everything, 
and  two  feet'  to  two  feet  and  a  half  long. 
The  saw  was,  I  guess,  a  10-Inch  saw  in 
diameter.  I  did  not  tell  him  before  anything 
about  tlie  danger  of  the  machine^  neither 


did  the  superintendent  or  the  mnnnger,  Mr. 
Jones.  No  Instructions  wore  given  to  him 
at  all,  nor  warning  about  the  danger  from 
the  saw.  His  duty  wos  really  to  work  In 
picking  np  blocks  and  binding  them  into 
bundles  and  piling  them  up.  and  to  bring 
me  blocks  on  the  other  side  of  the  table  for 
sawing.  *  *  *  I  had  not  got  any  blocks 
from  the  other  saw  when  I  called  him  over. 
When  I  ran  out  of  blocks  I  called  him  to 
get  some  more  blocks  for  me.  Alec  bad 
no  work  to  do  about  the  machine  or  handle 
the  machine  or  with  the  machine.  He  was 
working  about  a  foot  and  a  half  to  two  feet 
from  the  end  of  the  machine  where  I  was 
working,  about  four  feet  away  from  me.  As 
I  ran  the  blocks  through  the  macblne  and 
made  the  slabs  they  fell  into  a  box  below. 
It  was  Alec's  duty  to  keep  the  box  empty 
and  pick  out  the  slabs  as  they  were  cut  xvp, 
and  put  them  in  bundles,  and  take  them 
away.  The  saw  was  at  the  side  of  the 
machine  and  there  was  a  fence  over  it  It 
la  a  kind  of  a  protection  to  a  person  han- 
dling the  machine  so  they  would  not  cut 
their  handn  on  it  Alec  was  picking  up  slabs 
when  I  called  him  over  to  me.  I  could  hard- 
ly talk  to  him  when  he  was  four  feet  away, 
and  bad  to  have  him  come  over  nearer  so 
I  conid  talk  to  him.  I  could  have  talked 
to  him  at  a  distance  of  four  feet  If  I  talked 
pretty  loud.  I  had  to  call  him  twice,  and 
he  heard  me  when  I  hallooed  to  him.  When 
he  heard  me  he  came  over  to  see  me.  As 
he  came  over,  I  don't  know  as  he  put  his 
hand  on  the  machine,  but  that  was  the  way 
it  happened.  When  he  came  over  his  hand 
went  down  on  the  machine — put  his  band 
on  the  machine.  In  other  words,  the  acci- 
dent could  not  have  happened  unless  he  put 
his  hand  on  the  saw.  It  was  running  all 
the  time,  and  had  been  so  all  the  morning. 
It  was  perfectly  visible  to  him,  as  well  as 
anybody  else  that  the  saw  was  running. 
He  was  a  boy  of  good  eyesight,  and  the 
saw  wos  running  all  rlglit  The  sole  rea- 
son I  called  him  over  was  to  tell  him  to 
get  blocks.  The  reason  I  did  not  tell  htm 
at  the  distance  of  four  feet  instead  of  call- 
ing him  over,  was  because  I  did  not  want 
to  halloo  to  him,  and  call  the  other  boys' 
attention  from  their  work."  The  manager, 
Mr.  Jones,  testified  that  he  told  Jack  to 
bring  bis  brother  to  work  the  evening  be- 
fore, and  that  the  next  morning  he  said  to 
him:  "You  take  him  and  put  bim  to  work 
under  you.  Instruct  him  bow  to  tie  the 
bundles  up  and  carry  them  over  and  set  them 
up  against  the  wall"  This  la  denied  by 
both  plaintiff  and  his  brother,  but  all  agree 
that  at  no  time  did  any  person  warn  plain- 
tiff, who  was  but  nine  years  old,  that  he 
would  have  to  be  careful  when  he  was  near 
the  saws  or  moving  about  the  tabla  It  is 
apparent  from  the  foregoing  statement  that 
while  plaintiff  had  nothing  to  do  with  the 
operation  of  the  saw,  his  duties  called  him 
dangerously   close   to   where  It   was   beinji 
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operated  by  hie  brotber.  Thns,  nnadmon- 
Ished,  uncantloned,  and  unskilled,  this  llt- 
tie  boy  commenced  to  work  In  that  noisy 
room  at  7  o'clock  in  tbe  morning,  under  the 
direction  of  a  brother,  18  years  of  age. 
About  1%  hours  thereafter,  two  of  bis  fingers 
were  cut  off  by  the  small  circular  saw  on  the 
side  of  the  table  near  which  he  was  at  work, 
under  the  circumstances  above  narrated. 

The  principal  point  urged  by  appellant  is 
that,  under  the  decision  rendered  upon  the 
former  appeal,  the  testimony  of  plaintiff  is 
absolutely  fatal  to  his  right  to  recover.  Tbe 
evidence  of  plaintiff  relied  upon,  is  to  the 
effect  that  plaintiff  noticed  tbe  saw  running 
and  cutting  boards;  that  be  knew  that  it 
would  cut  fingers  as  well  as  boards;  and 
that  be  would  get  hurt  if  he  went  near  the 
saw  or  got  against  it  when  it  was  going. 
It  Is  said  that  this  shows  that  the  child  was 
of  sufficient  intelligence  to  be  able  to  compre- 
hend, and  did  in  fact,  comprehend  the  dan- 
ger  surroimding  bis  occupation,  and  there 
being  no  evidence  to  the  contrary,  no  negli- 
gence could  be  imputed  to  defendant  if  it 
did  not  give  plaintiff  instructions  as  to  dan- 
ger. But  the  decision  upon  the  former  ap- 
peal lays  down  the  well-known  rule  that  the 
tender  years  of  plaintiff,  his  capacity  for 
understanding  and  appreciating  the  dangers 
surrounding  his  employment,  were  potent 
factors  in  determining  whether  defendant 
was  absolved  from  the  duty  of  Instructing 
plaintiff  as  to  such  dangers  and  the  neces- 
sity for  caution  and  care.  In  Foley  v.  Cali- 
fornia Horseshoe  Co.,  115  Cal.  102,  47  Pac. 
42,  S6  Am.  St.  Rep.  87,  the  same  learned 
Justice  who  wrote  the  opinion  on  the  former 
appeal,  explained  this  rule  in  a  masterly  and 
comprehensive  opinion.  It  was  there  said: 
"The  question  of  the  taking  of  a  risk,  the 
question  of  the  tissumption  of  responsibility 
in  a  given  act,  is  determined  as  much  upon 
the  matter  of  judgment  as  upon  the  matter 
of  knowledge.  •  *  •  Childi-en  are  taught 
obedience.  They  are  taught  not  to  oppose 
their  will  and  their  judgment  to  those  in 
authority  over  them ;  but  in  addition  to  this, 
and  more  Important  than  all,  the  judgment 
of  the  child  is  tbe  last  faculty  developed. 
*  •  *  Knowledge  he  may  have;  facts  he 
may  acquire;  but  tbe  ability  to  apply  bis 
knowledge  or  reason  upon  bis  facts,  comes 
to  him  later  in  life.  The  very  accidents 
of  childhood  come  from  thoughtlessness  and 
carelessness  which  are  but  other  words  for 
absence  of  Judgment  •  •  •  Their  con- 
duct is  to  be  Judged  in  accordance  with  the 
limited  knowledge,  experience,  and  Judgment 
which  they  ]x>sse83  when  called  upon  to  act 
and  it  must,  from  the  nature  of  the  case, 
be  a  question  of  fact  for  the  Jury,  rather 
than  of  law  for  the  court,  to  say  whether 
or  not,  In  the  performance  of  a  given  task 
the  child  duly  exercised  such  judgment  as  he 
possessed,  taking  Into  consideration  his  years, 
his  experience,  and  bis  ability."    This  ex- 


position of  the  law  has  been  pronounced  "nn- 
questionably  sound"  In  many  well-considered 
cases.  O'Connor  ▼.  Golden  Gate,  135  Cal. 
545,  67  Pac.  966.  87  Am.  St  Rep.  127 ;  Mans- 
field V.  Eagle  Co.,  136  Cal.  622,  69  Pac.  425 ; 
Klllelea  t.  Cal.  Horseshoe  Co.,  140  Cal.  605, 
74  Pac.  157.  Had  the  Jury,  in  the  case  at 
bar,  before  them  facts  or  circumstances  suffi- 
cient to  Justify  the  conclusion  that  plaintiff 
did  not  understand  and  appreciate  the  dan- 
gers surrounding  him?  We  think  they  bad. 
Appellant's  contention  rests  upon  a  literal 
construction  of  plaintiff's  words.  But  the 
Jury  knew  that  tbe  child  was  only  9  years 
old  when  injured,  though  13  years  of  age 
when  testifying.  His  evidence  Justified  the 
full  application  of  tbelr  intuitive  knowledge, 
that  thoughtlessness  is  at  once  the  source 
of  happiness  and  danger  to  children  of  that 
age.  His  evidence  as  to  knowledge  Is  offset 
by  tbe  absence  of  Judgment  and  want  of 
appreciation  eloquently  attested  by  tbe  fact 
that,  notwithstanding  his  knowledge,  and  the 
natural  tendency  to  shrink  from  pain  and 
Injury,  he  did  the  very  thing  which  Judgment 
bom  of  reason  would  prompt  bim  to  avoid. 
After  stating  bis  knowledge  touching  tbe 
cutting  power  of  the  saw,  in  the  same  con- 
nection he  artlessly  said:  "Jade  called  me, 
and  I  went  over  there,  and  leaned  against 
the  table,  and  got  my  band  against  tbe  saw, 
and  that  is  the  way  my  hand  got  cut"  This 
is  precisely  what  might  be  expected  of  a 
child  of  that  age  whose  "thoughtlessness  and 
carelessness  are  but  other  words  for  absence 
of  Judgment"  And  this  is  precisely  what 
the  appellant  should  have  anticipated  and 
guarded  against,  by  impressing  upon  tbe  mind 
of  this  mere  child  the  lesson  that  he  must 
carefully  avoid  coming  in  contact  with  the 
machinery  or  saws. 

This  is  tbe  very  reason  the  law  made  It 
the  duty  of  appellant  to  give  cautionary  in- 
structions when  this  nine  year  old  boy  was 
employed  and  placed  amid  unusual  sur- 
roundings in  a  noisy  room,  full  of  danger 
even  to  adults.  The  laws  of  nature  consti- 
tute an  integral  part  of  the  evidence  in  every 
case,  and  tbe  Jury  had  a  right  to  view  tbe 
acts  of  this  child  in  tbe  light  of  general 
and  immutable  laws  goTeming  tbe  conduct, 
impulses,  and  mental  development  of  children. 
They  had  a  right  to  consider  every  fact  and 
circumstance  bearing  upon  his  knowledge  and 
appreciation  of  dangers  surrounding  him, 
and  to  measure  his  words  by  tbe  standard 
of  bis  acts.  They  saw  him  on  tbe  stand  and 
heard  bim  testi^.  With  the  knowledge  of 
his  mental  capacity  thus  gained,  they  could 
measure  both  his  words  and  acts  with  far 
more  accuracy  than  an  appellate  court,  hav- 
ing before  It  only  a  transcript  of  his  evidence 
in  narrative  form.  Having  this  knowledge, 
they  could  reason  what  an  ordinary  child 
would  be  likely  to  do  when  called  to  receive 
Instructions  from  an  older  brother,  whom 
he  would  naturally  look  up  to,  and  frhom  he 
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had  b«en  given  to  Tftiderstand  he  inrist  obey.' 
Children,  nnder  snch  circumstances,  Intuitive- 
ly advance  with  upward  look  of  exi)ectancy 
or  inquiry,  and  the  Jury  could  gather  from 
his  statements  and  acts  tibat  tbls  was  what 
he  did,  as  he  leaned  forward  to.  catch  the 
words  of  command  from  bis  brother's  lips. 
He  had  not  been  cautioned.  On  the  contrary, 
he  must  have  understood  that  he  was  to 
obey  his  brother,  toward  whom  he  was  lean- 
ing In  listening  attitude  when  the  accident 
occurred.  It  was  suggested  in  oral  argument 
that  bis  brother  was  a  fellow  servant,  and 
that  his  negligence  contributed  to  plaintiff's 
Injury.  Conceding,  solely  for  the  purpose  of 
answering  this  suggestion,  that  Jack  occupied 
the  position  of  a  fellow  servant  when  en- 
gaged in  giving  commands  to  the  lad  placed 
under  him,  still,  the  noise  and  circumstances 
considered,  we  do  not  think  Jack  was  negli- 
gent We  therefore  bold  that  there  Is  suffi- 
cient evidence  to  support  the  verdict  and 
Judgment  If  employers  will  aid  and  abet 
heartless  and  mercenary  parents  in  taking 
little  children  from  the  playground  and  the 
schoolroom  to  place  tbem  in  factories  or 
mills  where  dangerous  machinery  is  in  opera- 
tion, they  can  hardly  expect  courts  to  In- 
dulge in  nice  discriminations  touching  the 
quantum  of  care  and  caution  to  be  expected 
of  snch  children.  Nor  can  they  expect  courts 
to  place  technical  limitations  on  the  right  of 
a  Jury  to  weigh  the  words,  acts,  ability  and 
capacity  of  children  in  the  light  of  natural 
impulses,  attributes  and  characteristics,  in 
actions  for  Injuries  received  daring  the  course 
of  an  employment  denounced  by  rules  of 
humanity  and  by  a  law  of  this  state.  We 
have  carefully  examined  the  instructions  com- 
plained of,  and  are  satisfied  that  read  as  a 
whole,  tbe  instmctlons  contain  a  fair  and 
correct  statement  of  the  law. 
Tbe  Judgment  and  order  are  affirmed- 


We    concur: 
EXES,  J. 


CHIPMAN,    P.    J.;    BUC- 


3  Cal.  App.  179 

KINARD  V.  POLICE   COURT  OP  CITY 
OF  OAKLAND  et  aL 

(Court  of  Appeal.  First  District  California. 
Nov.  14,  1905.) 

1.  PBOHiBmoH  —  Gbourds  —  Adkqttaot  or 
Othkb  Remedies. 

The  gaestion  whether  a  prosecution  of  ac- 
cused for  a  misdemeanor  is  barred,  by  reason  of 
a  former  dismissal  of  a  prosecution  for  the  same 
offense,  under  Pen.  Cede,  88  1385,  1387,  declar- 
ing that  an  order  of  dismissal  shall  be  a  bar  to 
another  prosecution  for  the  same  offense,  is 
a  matter  within  the  Jurisdiction  of  the  court; 
and  a  writ  of  prohibition  will  not  lie  to  prevent 
it  from  exeictsing  its  Jurisdiction,  as  accused 
has  an  adequate  remedy  by  appeaL 

2.  Saxk— Excess  ot  JnaisDicnoii. 

The  writ  of  prohibition  only  Issues  In 
cases  where  the  inferior  court  is  proceeding  or 
is  about  to  proceed  in  excess  of  its  jurisdiction. 


and  It  cannot  be  'u8e<3  to  correct  anticipated 
errors. 

[Ed.  Note. — For  cases  in  point,  see  voL  40, 
Cent  Dig.  Prohibition,  iS  3&-56.] 

Appeal  from  8ni)erior  Court,  Alameda 
County;   Henry  A.  Melvln,  Judge. 

Petition  for  a  writ  of  prohibition  by  0.  E. 
Kinard  against  tbe  police  court  of  tbe  city 
of  Oakland  and  others.  From  a  Judgment 
denying  the  writ  the  petitioner  appeals.  Af- 
firmed. 

C  E.  Kinard,  In  pro.  per.  George  Samuels, 
for  respondent 

COOPER,  J.  Appeal  from  Judgment  and 
order  denying  writ  of  prohibition. 

Petitioner  alleges  that  be  Is  being  prose- 
cuted in  tbe  police  court  of  the  city  of  Oak- 
land, before  Mortimer  Smith,  the  Judge  of 
said  court  upon  a  charge  of  misdemeanor  In 
embezzling  the  sum  of  $14,  the  property  of 
one  Holloway.  He  moved  to  dismiss  the  pro- 
ceedings upon  the  ground  that  the  charge 
was  the  same  offense  included  in  a  prior 
charge  against  him  in  the  police  court  which 
prior  charge  was  dismissed.  His  position  Is 
that  tbe  prior  cbarge  being  dismissed,  such 
dismissal  is  a  bar  to  any  other  or  further 
prosecution  for  the  same  offense,  under  the 
provisions  of  sections  1385  and  1387,  P&x. 
Code.  If  it  be  conceded  that  petitioner  had 
been  before  the  court  on  a  prior  cbarge  for 
the  same  offense,  and  tbe  charge  dismissed, 
and  that  such  dismissal  constitutes  a  bar, 
it  does  not  follow  that  the  court  bas  no 
Jurisdiction.  The  court  bas  power  to  hear 
and  determine  the  charge,  and  any  and  all 
matters  tending  to  show  a  prior  acquittal, 
or  that  the  offense  Is  barred  by  prior  pro- 
ceedings. It  Is  presumed  that  the  police 
court  will  hear  and  determine  all  questions, 
and  give  a  correct  Judgment  thereon.  On  a 
motion  to  dismiss  the  court  may  not  have 
had  all  the  facts  before  it  On  the  trial  tbe 
defendant  will  be  entitled,  if  properly  plead- 
ed, to  prove  all  the  facts,  and  if  they  consti- 
tute a  bar,  and  the  court  does  not  so  bold, 
defendant  will  have  a  plain  and  speedy  rem- 
edy by  appeaL 

Tbe  writ  of  prohibition  will  only  issue  in 
cases  where  the  Inferior  tribunal  is  proceed- 
ing, or  is  about  to  proceed,  in  excess  of  its 
Jurisdiction.  It  cannot  be  used  for  tbe  pur- 
pose of  correcting  anticipated  errors.  Balne 
V.  Lawlor,  82  Pac.  688. 

The  Judgment  Is  affirmed. 

We  concur:    HARRISON,  P,  J.;  HALL,  J. 

i  Cat.  App.  170 
McCARTHT  00.  v.  BOOTHB  et  al. 

(Court  of  Appeal,  Second  District  California. 
Nov.  10,  1905.) 

1.  Attachment— LiABiLiTT  on  Bond— Meas- 
mtE  or  Damages. 

The  depreciation  of  attached  shares  of 
stock  between  the  date  of  the  attachment  and 
the  date  of  the  release  is  within  the  undertaking 
for  attachment  made  in  the  statutory  form, 
binding  plaintiff  la  attachment  to  pay  aU,dai!^- 
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ttgee  wlilcli  fbe  defendant  may  soataln  by  leaaon 
of  the  attachment,  and  also  within  Civ.  Code,  8 
3300,  providing  that  for  the  breach  of  an  ob- 
ligation arising  on  contract  the  measure  of  dam- 
ages is  the  amoant  which  will  compensate  the 
party  aggrieved  for  all  the  detriment  proxi- 
mately caused  thereby, 
2.  Saub— Defenses. 

In  an  action  on  an  undertaking  given  by  an 
attachment  plaintiff  on  attacliing  shares  of  stock, 
it  is  no  defense  that  plaintiff  might  have  avoided 
the  damages  by  giving  the  statutory  bond  under 
the  provisions  of  the  Code  of  Civil  Procedure. 

Appeal  from  Superior  Court,  liOS  Angeles 
County;  M.  T.  Allen,  Judge. 

Action  by  the  McCarthy  Company  against 
O.  B.  Bootbe  and  otbers.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

M.  L.  Graff  and  Lawler,  Allen  &  Van 
Dyke,  for  appellants.  Charles  Silent,  for 
respondent 

SMITH,  J.  Appeal  from  a  Judgment  for 
the  plaintiff,  and  from  an  order  denying 
tbe  defendants'  motion  for  a '  new  trial. 
'  Tbe  suit  was  brongbt  upon  an  undertaking 
for  attachment,  in  tbe  statutory  form,  In  the 
sum  of  12,000,  given  by  the  defendants  In  the 
suit  of  one  Humphris  against  the  plaintiff 
herein.  The  facts  shovra  by  the  findings  are : 
The  attachment  was  levied  June  30,  1900,  on 
5,400  shares  of  the  Westlake  Oil  Company 
and  7,060  shares  of  the  Wilson  Oil  Company, 
tbe  property  of  the  defendant  In  that  case, 
now  plaintiff.  Judgment  was  rendered  for 
the  defendant  In  the  attachment  case  October 
7,  1901.  It  appears  also  that  on  March  19, 
1901,  another  attachment  was  levied  upon  the 
same  property  in  a  second  suit  between  the 
same  plaintiff  and  defendant,  which  is  still 
pending.  At  the  date  of  the  attachment, 
June  30,  1900,  the  stock  of  tbe  Westlake 
Oil  Company  was  of  the  market  value  of 
48  cents  per  share  and  that  of  the  Wilson 
Oil  Company  of  the  value  of  40  cents  per 
cAiare.  '  But  at  the  date  of  the  second  at- 
tachment the  market  value  of  the  former 
sfaares  had  depreciated  to  20  cents  and  that 
of  the  latter  to  30  cents  per  share;  and 
that  tbe  market  value  of  both  at  the  date 
of  the  Judgment,  October  7,  1901,  had  fallen 
to  6  cents  per  share.  The  aggregate  depre- 
ciation of  the  stock  at  tbe  former  date  was 
!|12,218  and  at  the  latter  $4,793,  and  it  was 
found  that  the  plaintiff  was  damaged  in 
the  latter  amount.  Judgment  was  given  for 
the  amount  of  the  undertakinK,  $2,000.  It 
is  also  found  "that  the  plaintiff  herein  was 
during  all  of  the  said  time,  engaged  in,  tbe 
business  of  buying  and  selling  shares  of  oil 
companies  for  profit;  that  It  had  bought 
said  shares  for  resale,  and  could  have  and 
would  have  sold  the  same,  if  It  could  have 
obtained  possession  and  made  delivery  and 
transfer  thereof."  Some  objection  Is  made  to 
this  finding,  but  it  seems  to  be  fully  8Ui>- 
pbrted  by  tho  evidence. 

It  is  claimed  by  the  respondent,  and  ap- 
parently admitted  by  the  appellant,  that  in 
ttui  case  of  attachmout  of  p«raonal  property 


generally  tbe  measure  of  damages  Is  tbe 
difference  in  value  of  the  attached  properly 
when  seized  and  when  restored,  with  the 
loss  of  Its  use  meanwhile.  Waples  on  At- 
tachment, f  682 ;  Wade  on  Attachment,  {  302 ; 
Coulson  V.  Panhandle  National  Bank,  54 
Fed.  859,  4  C.  C.  A.  616;  Frankel  T.  Stem, 
44  Cal.  173;  Elder  v.  Eutner,  97  Cal.  494, 
495,  32  Pac.  663;  WItherspoon  v.  Cross, 
135  Cal.  96,  67  Pac.  18.  But  it  is  claimed 
by  the  appellant  that  the  rule  is  different 
in  the  case  of  an  attachment  of  real  prop- 
erty (Heath  v.  Lent,  1  Cal.  410;  Elder  y. 
Kutner,  97  Cal.  490,  32  Paa  663),  and  that 
the  case  of  an  attachment  of  stock  comes 
mider  the  reasoning  of  the  latter  rule.  But. 
assuming  tbe  rules  as  to  personal  and  as 
to  real  property  generally  to  be  as  above 
stated,  we  do  not  think  this  contention  can 
be  sustained;  but,  rather,  we  think  that 
there  Is  more  reason  for  the  application  of 
the  former  rule  to  the  tase  of  an  attach- 
ment of  stock  than  In  tbe  case  of  personal 
property  generally.  For  stock  generally, 
more  than  other  species  of  personal  property. 
Is  bought  for  sale,  and  Its  principal  value 
in  general  consists  in  its  selling  value;  and 
not  only  Is  this  destroyed  by  the  attachment, 
bat  all  the  profits  and  dividends  to  accrue 
from  it  are  impounded  equally  with  the 
stock  Itself.    Code  Civ.  Proc.  {  698. 

But  In  this  case  there  Is  another  feature 
which  we  regard  as  material,  which  la  that 
it  is  found  that  tbe  stock  in  question  was 
bought  for  resale,  and  that  the  plaintiff 
"could  have  and  would  have  sold  the  same 
if  it  could  have  obtained  possession  and  made 
delivery  and  transfer  thereof."  And  the  loss 
thus  incurred,  we  think,  comes  clearly  within 
the  obligation  of  the  defendants  to  pay  "all 
damages  which  [plaintiff]  may  sustain  by 
reason  of  the  attachment,"  etc.,  and  within 
the  provisions  of  section  3300  of  the  Civil  Code 
as  to  the  measive  of  damages  for  breach  of 
contract  We  do  not  deem  it  necessary  to  dis- 
cuss the  cases  cited  by  the  appellant  from 
other  stdtes,  which  do  not  seem  to  have  In- 
volved this  particular  feature  of  the  case  be- 
fore us.  But  our  position  seems  to  be  sup- 
ported by  the  decision  In  Glrard  v.  Moore,  86 
Tex.  676,  26  S.  W.  945,  cited  by  the  appellant 
in  support  of  his  contention  that  tbe  rules 
as  to  stock  and  as  to  real  estate  are  the 
same.  For  it  is  there,  in  effect  held  as  to 
both  species  of  property  that  the  "loss  re- 
sulting from  Iplalntiff'fl]  being  deprived  of-, 
an  opportunity  to  make  an  advantageous  dis- 
position of  the  estate,"  may  be  recovered  as 
special  damages,  when  pleaded  as  It  Is  here.  ' 

Another  point  made  by  the  appellant  Is, . 
In  effect  that  the  plaintiff  might  have  avoid- 
ed the  damages  by  giving  the  statutory  bond 
under  the  provisions  of  the  Code  of  Civil' 
Procedure.  But  we  do  not  think  this  posi- 
tion required  dlaonssion. 

The  Judgment  and  order  appealed  from -ar?  . 
nRirmed. 

We  concur;  .  GIlAX,.Pi  J.;  ALLEN.  J.     . 
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6TATB  T.  BBROFBLDT. 

(Saoreme   Ooort  of  Washington.    Dec.  28, 
1905.) 

1.  Sunday— ViOLATiOH  of  Sunday  Law— In- 

FOBIIATION. 

An  information  charging  tliat  the  accused 
on  the  10th  day  of  April,  1904,  unlawfully  car- 
ried on  the  business  of  barbering  on  Sunday, 
sufficiently  shows  that  the  acte  complained  of 
were  committed  on  Sunday,  since  the  court  will 
take  judicial  notice  that  the  date  named  was 
Sunday. 

2.  STATDTBS— TiTLB. 

Laws  1903,  p.  68,  e.  65,  prohibiting  the 
carrying  on  of  the  business  of  barbering  on 
Sunday,  is  not  unconstitutional  for  insufficiency 
of  its  title. 

3.  Saui:— Setting  Forth  Amended  Statute. 

Laws  1903,  p.  08,  c.  55,  prohibiting  the 
carrying  on  of  the  business  of  barbering  on  Sun- 
day, amending  Ballinger's  Ann,  Codes  &  St.  S 
72bl,  is  not  unconstitutional  for  failure  to  set 
forth  at  full  length  the  act  as  amended. 

[EM.  Note. — For  cases  in  point,  see  voL  44, 
Cent  Dig.  Statutes,  §  209.] 

4.  Constututional    Law    —    Peouibiting 
Bahberino  on  Sunday. 

Laws  1903,  p.  68,  c.  55,  prohibiting  th« 
carrying  on  of  the  business  of  barbering  on 
Sunday,  is  not  unconstitutional  as  a  violation 
of  Const,  art.  1,  §  12,  providing  that  no  law 
shall  be  passed  granting  any  citizen,  class  of 
citizens,  or  corporation,  other  than  municipal, 
privileges  or  Immunities  which,  on  the  same 
terms,  shall  not  equally  belong  to  all  citizens 
and  corporations,  nor  as  a  violation  of  section  1 
of  the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States. 

[EM.  Note. — For  cases  In  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  g  611.] 

Bndkin,  J.,  dissenting. 

Appeal  from  Superior  Oonrt,  Pierce  Coun- 
ty;  W.  H.  Snell,  Judge. 

Alfred  Bergfeldt  was  convicted  of  carry- 
ing on  the  business  of  barbering  on  Sunday, 
and  appeals.    Affirmed. 

James  F.  O'Brien,  for  appellant.  Charles 
O.  Bates  and  Walter  M.  Harvey,  for  the 
State.    Cntts  &  Dorety,  emicl  curlte. 

PER  CURIAM.  The  defendant  was  >n^ 
formed  against  for  the  crime  of  carrying  on 
tbe  business  of  barbering  on  Sunday,  In  vio- 
lation of  the  act  of  March  7,  1903  (Laws 
1903,  p.  68,  c.  55).  A  demurrer  Interposed 
to  the  Information  was  overruled.  There- 
after tbe  case  was  submitted  to  tbe  court 
on  agreed  statement  of  facts.  Tbe  agreed 
statement  admitted  facts  consfitutlug  »  vio- 
lation of  tbe  act,  and  set  forth  by  way  of 
defense  that  tbe  defendant  Is  a  Seventh 
Day  Adventlst  and  conscientiously  observes 
the  seventh  day  of  tbe  weekt  comnionly  call- 
ed Saturday,  and  perfwms  no  labor  of  any 
kind  on  tbat  day ;  that  he  believes  tbe  right 
Is  guarantied  him  to  work  klx  days  of  tbe 
week,  and  to  refrain  from  work  on  the 
seventh;  that  he  further  believes  tbat  it  Is 
impossible  for  him  to  make  a  Hvlng  In  his 
business  without  keeping  bis  place  of  busi- 
ness open  six  days  of  tbe  week.  Tbe  court 
adjudged  the  defetadant  guilty,  and  from  tbe 
S3P.— 12      - - 


judgment  and  sentence  pronounced  against 
him  this  appeal  was  taken. 

Tbe  only  ground  of  demurrer,  aside  from 
tbe  question  of  the  validity  of  tbe  statute, 
is  tbat  it  does  not  sufficiently  appear  from 
tbe  Information  tbat  the  acts  complained  of 
were  committed  on  Sunday.  Tbe  informa- 
tion recites  that  tbe  appellant  is  accused  of 
the  crime  of  carrying  on  tbe  business  of  bar- 
bering on  Sunday,  and  charges  that  on  tbe 
10th  day  of  April,  1904,  the  appellant  unlaw- 
fully carried  on  the  business  of  barbering 
on  Sunday.  While  the  information  does  not 
charge  In.  direct  terms  that  tbe  10th  day  of 
April,  1004,  was  Sunday,  yet  tbe  court  will 
take  judicial  notice  of  that  fact,  and  this, 
coupled  with  the  further  allegation  tbat  tbe 
appellant  carried  on  tbe  business  of  barber- 
ing on  Sunday,  on  tbat  day,  shows  with  suf- 
ficient certainty  tbat  tbe  acts  complained  of 
were  committed  on  Sunday.  Tbe  first  ob- 
jection urged  against  the  validity  of  tbe 
statute  under  which  the  information  was 
filed  is  tbat  the  act  is  amendatory  of  section 
7251,  Ballinger's  Ann.  Codes  &  St,  and  tbat 
tbe  object  of  the  act  is  not  set  forth  in  tbe 
title,  and  the  act  as  amended  is  not  set  forth 
at  full  length,  as  required  by  our  Constitu- 
tion. This  question  was  decided  adversely 
to  tbe  appellant  In  Re  Dietrick,  82  Wash. 
471,  73  Pac.  506. 

The  next  contention  is  that  the  act  vio- 
lates section  12  of  article  1  of  tbe  state  Con- 
stitution, which  provides  that  "no  law  shall 
be  passed  granting  any  citizen,  class  of  citi- 
zens, or  corporation,  other  than  municipal, 
privileges  or  Immunities  which,  upon  tbe 
same  terms,  shall  not  equally  belong  to  all 
citizens  and  corporations,"  and  also  section 
1  of  tbe  fourteenth  article  of  amendment  to 
tbe  Constitution  of  tbe  United  States,  which 
provides  tbat  "no  state  shall  make  or  en- 
force any  law  which  shall  abridge  the  privi- 
leges and  immunities  of  citizens  of  the  United 
States ;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty  or  property,  without  due 
process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the 
law."  It  is  further  contended  that  tbe  act 
is  unconstitutional  as  to  those  who  consclen- . 
tlously  believe  in  the  observance  of  the  sev- 
enth day  of  tbe  week.  Tbe  power  of  the 
Legislature  to  enact  a  general  law  prohibit- 
ing all  labor  on  Sunday,  excepting  works  of 
charity  or  necessity,  is  now  conceded  on  every 
band.  It  Is  likewise  conceded  that  such  regti- 
latlons  are  civil  In  character,  and  apply  to 
all  persons  within  the  state — to  those  who 
believe  in  tbe  observance  of  the  first  day  of 
the  week,  or  the  seventh  day  of  tbe  week,  as 
a'  religions  dutj',  and  to  those  who  bellCTe 
in  no  religious  observance  whatever.  These 
propositions  are  so  well  settled  that  It  re- ' 
quires  no  citation  of  authorities  to  sustain 
them.  27  Am.  &  Eng.  Bnc.  of  Law  (2d  Ed.) 
300,  891.  There  Is,  however;  a  sharp  con- 
flict of  authority  as  to  the  power  of  the 
Legislature  to  enact  a  law  prohibiting  the 
carrying  on  of  a  particular  .occupation  stich 
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as  barberlng  on  Sunday.  Such  laws  hare 
been  sustained  by  the  courts  of  New  York, 
Michigan,  and  Oregon.  People  v.  Ilavnor, 
149  N.  T.  195,  43  N.  B.  541,  31  L.  R.  A.  689, 
52  Am.  St.  Rep.  707;  People  v.  Bellet,  99 
Mich.  151,  57  N.  W.  1094,  22  L.  R.  A.  696, 
41  Am.  St.  Rep.  589 ;  Ex  parte  Northrup,  41 
Or.  489,  69  Pac.  445.  On  the  other  hand, 
their  validity  has  been  denied  In  Illinois, 
California,  and  Missouri.  Eden  v.  People, 
161  111.  296,  43  N.  B.  1108,  32  L.  R.  A.  659, 
52  Am.  St.  Rep.  365;  Ex  parte  Jentzsch,  112 
Cal.  468,  44  Pac.  803,  32  L.  R.  A.  6C4 ;  State 
V.  Granneman,  132  Mo.  326,  33  S.  W.  784. 

The  arguments  in  favor  of  and  against  the 
validity  of  such  statutes  are  fully  set  forth 
in  the  decisions  referred  to,  and  will  not  be 
repeated  here.  Petit  v.  Minnesota,  177  U.  S. 
104,  20  Sup.  Ct  666,  44  L.  Ed.  716,  is  also 
cited  in  support  of  such  laws.  The  law 
of  Minnesota  involved  In  that  case  prohibited 
all  Sunday  labor,  excepting  works  of  neces- 
sity or  charity,  and  provided  that  Sunday 
barberlng  should  not  be  deemed  a  work  of 
necessity  or  charity.  The  Supreme  Court  of 
the  United  States  held,  first,  that  the  proviso 
took  nothing  from  the  statute,  as  barberlng 
was  not  a  work  of  necessity  or  charity ;  and, 
second,  that  the  classification  was  not  so 
palpably  arbitrary  as  to  bring  the  law  in 
conflict  with  the  Constitution  of  the  United 
States.  The  question  has  been  twice  before 
this  court,  first,  in  the  case  of  Tacoma  v. 
Krech,  15  Wash.  296,  46  Pac.  255,  34  L.  R. 
A.  68,  where  an  ordinance  prohibiting  bar- 
bers from  pursuing  their  ordinary  calling 
on  Sunday  was  declared  unconstitutional, 
following  the  cases  above  cited  from  Illinois, 
California,  and  Missouri ;  and,  second,  in 
State  v.  Nichols,  28  Wash.  628,  69  Pac.  372, 
a  prosecution  for  the  violation  of  the  Sunday 
closing  law,  found  in  section  7251,  Ballinger's 
Ann.  Codes  &  St  In  the  case  last  cited  the 
case  of  Tacoma  v.  Krech  was  declared  over- 
ruled. It  was  contended  In  argument  before 
this  court  that  State  v.  Nichols  was  based 
on  a  different  statute,  and  that  the  point  de- 
cided In  Tacoma  v.  Krech  was  not  Involved. 
However  that  may  be,  a  majority  of  the  court 
Is  now  of  opinion  that  the  act  In  question  is 
constitutional,  and  that  Tacoma  v.  Krech 
was  properly  overruled. 

This  leads  to  an  affirmance  of  the  Judgment 

RUDKIN,  J.,  does  not  concur  in  this  con- 
clusion. He  thinks  the  act  in  question,  with- 
out right  and  without  reason,  denies  to  an 
inconsiderable  portion  of  our  population  the 
right  to  pursue  their  ordinary  calling  on  Sun- 
day, while  that  privilege  or  immunity  is  «i- 
Joyed  by  every  other  laborer  and  artisan  in 
the  state,  and  that  while,  in  a  technical  sense, 
the  act  applies  to  all  persons  within  the  state, 
yet  in  its  practical  operation  It  affects  bar- 
bers alone  and  denies  to  them  that  equality 
before  the  law  which  our  Constitutions  were 
established  to  maintain.  He  does  not  con- 
sider these  views  in  conflict  with  Petit  v. 
Minnesota,  supra,  as  no  such  discrimination 
appeared  there. 


DOUGI/AS  V.  BADGER  STATfe  MINE. 
(Supreme  Conrt  of  Washington.    Dec.  28,  1905.) 

1.  Appeal  —  Bond  —  Conditions  —  Soiri- 

CIENCY. 

A  bond  in  the  sum  of  $200,  conditioned 
both  as  an  appeal  and  supersedeas  bond,  will 
be  considered  merely  as  an  appeal  bond,  in  the 
absence  of  a  showing  of  its  having  been  used, 
or  attempted  to  be  used,  as  a  stay  bond. 

2.  Judgment  —  Default  —  Application    to 
Set  Aside— Discketion  of  Court— Abuse. 

2  Ballinger's  Ann.  Codes  &  St.  »  4953, 
authorizes  the  court  on  terms  to  relieve  a  party 
from  a  judgment  taken  against  him  by  mistake 
or  excusable  neglect.  Section  4057  provides 
that  the  court  shall  disregard  any  error  or  de- 
fect in  a  proceeding  not  affecting  the  substan- 
tial rights  of  the  adverse  part;^.  Section  5091 
empowers  the  court  in  its  discretion  to  set 
aside  a  default  A  defendant  moved  to  make 
the  complaint  more  specific.  His  attorney  filed 
a  brief.  The  judge  on  returning  the  following 
day  overruled  the  motion,  but  the  attorney,  not 
being  informed  thereof,  failed  to  plead  over 
within  10  days.  Plaintiff,  11  days  after  the 
ruling,  moved  for  a  default,  notice  of  which  was 
served  on  defendant's  attorney  two  days  later, 
and  he  prepared  an  affidavit  of  meritorious 
defense  and  showing  excusable  neglect,  and 
also  tendered  an  answer  and  served  the  same 
the  following  day.  Defendant's  attorney,  re- 
siding about  200  miles  from  the  place  of  trial, 
relied  on  plaintiff's  attorney  notifying  him  on 
the  court's  action  on  the  motion  to  make  the 
complaint  more  specific.  Held,  that  the  court  in 
sustaining  the  motion  for  default  abused  its 
discretion. 

Fullerton,  Rudkin,  and  Dunbar,  JJ.,  dis- 
senting. 

Appeal  from  Superior  Court,  Chelan  Coun- 
ty; R.  S.  Stelner,  Judge. 

Action  by  Thomas  Douglas  against  the 
Badger  State  Mine.  From  a  Judgment  re- 
fusing to  vacate  a  default  Judgment  defend- 
ant appeals.    Reversed. 

Smith  &  Cole,  for  appellant  Frank  Reeves 
and  Reeves  &  Reeves,  for  respondent 

ROOT,  X  At  the  threshold  of  this  case  we 
are  confronted  with  a  motion  to  dismiss  the 
appeal,  for  the  reason  that  the  undertaking 
is  conditioned  as  both  an  appeal  and  super- 
sedeas bond,  while  in  the  sum  of  only  $200. 
The  appeal  sought  to  be  taken  was  from  a 
Judgment  and  decree  forcloslng  a  laborer's 
Hen  in  the  sum  of  $1,475,  with  $300  attorney 
fees  and  costs,  upon  certain  mining  claims  of 
appellant  The  trial  court  was  not  asked  to, 
and  did  not  fix  the  amount  of  any  super- 
sedeas. Appellant  maintains  that  the  bond 
was  not  intended  as  a  stay  bond,  but  that  a 
printed  form  was  used  containing  the  super- 
sedeas clause  which  was  unnoticed'  at  the 
time.  It  is  not  claimed  by  respondent  that 
the  undertaking  was  ever  used  or  sought  to 
be  used  as  a  supersedeas  bond.  In  fact  It 
was  Stated  In  the  briefs  and  orally  at  the 
argument  and  not  denied,  that  after  the  giv- 
ing of  the  bond  respondent's  attorneys  wrote 
to  appellant's  attorneys,  threatening  to  have 
execution  Issue  unless  a  supersedeas  bond 
should  be  given.  A  copy  of  said  letter  ap- 
pears In  an  affidavit  on  file  herein,  and  is  un- 
denled.    This  would  seem  to  show  that  both 
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parties  treated  the  Instrument  as  an  appeal 
bond  only.  But  It  is  suggested  that  tills 
court  must  look  solely  to  the  instrument  it- 
self and  not  consider  extrinsic  matters.  How 
about  examining  the  trial  court's  order  fixing 
a  stay  bond?  Without  conceding  ourselves 
to  be  thus  restricted,  let  us  see  what  this 
bond  reveals  when  scrutinized. 

We  find  two  of  its  parts  inconsistent  with 
each  other.  The  penalty  is  stated  in  the 
sum  of  only  |200,  the  lowest  possible  sum 
sufficient  for  any  bond  on  appeal — a  sum 
Inadequate  for  any  other  than  a  mere  ap- 
peal bond.  Then,  turning  to  another  portion 
of  the  bond,  we  find  words  commonly  found 
in  an  appeal  and  supersedeas  bond.  Conse- 
quently, one  part  indicates  an  Intention  that 
it  should  be  merely  an  appeal  bond.  The 
other  part  indicates  that  it  was  Intended  for 
both  an  appeal  and  supersedeas.  When  a 
written  instrument  has  two  portions  incon- 
sistent with  each  other,  what  is  the  duty  of  a 
court?  It  is  the  province  of  the  court  to  ex- 
amine the  entire  instrument,  and,  from  a  con- 
sideration of  all  its  parts,  give  a  construction 
that  shall  effectuate  the  evident  intention  of 
the  makers  of  the  instrument.  Where  one  item 
of  an  instrument  is  absolutely  Inconsistent 
with  another,  it  is  evident  that  one  or  the  oth- 
er of  said  items  was  placed,  or  left,  in  such  in- 
strument inadvertently.  It  is  not  to  be  pre- 
sumed that  parties  would  intentionally  in- 
corporate in  a  document  two  Irreconcilable 
expressions.  The  writing  Is  to  express  the 
intention  of  the  makers.  It  is  inconceivable 
and  unthinkable  that  the  maker  of  a  written 
instrument  should  Intend  two  things,  one  of 
which  is  diametrically  opposed  to  the  other ; 
or  that  he  endeavored  to  express  two  pur- 
poses, the  existence  of  one  of  which  would 
necessarily  destroy  the  other.  As  the  sum 
of  $200  could  in  no  manner  and  under  no 
circumstances  constitute  the  penalty  of  an 
appeal  and  supersedeas  bond,  we  must  find 
that  it  was  incorporated  inadvertently,  if  we 
believe  appellant  intended  the  bond  to  be 
both  an  appeal  and  supersedeas.  On  the 
other  hand,  If  we  believe  appellant  to  have 
intended  merely  an  appeal  bond,  then  we 
must  conclude  that  the  supersedeas  words 
were  placed  or  left  in  the  bond  by  mistake 
or  oversight.  In  preparing  a  bond  on  appeal, 
into  which  error  would  an  attorney  be  most 
likely  to  fall,  that  of  writing  the  penalty 
only  $200  when  he  intended  it  to  be  $3,300  or 
more,  sufficient  to  constitute  both  appeal 
and  supersedeas,  or  in  leaving  in  the  super- 
sedeas words  when  only  an  appeal  was  In- 
tended? It  seems  to  us  that  the  leaving  in 
of  the  unnecessary  supersedeas  clause  might 
be  a  very  natural  oversight;  but  that  any 
attorney  would  write  or  leave  in  a  bond  the 
words  or  figures  "$200,"  when  he  meant 
$3,100  or  some  larger  sum,  would  be  a  very 
unusual  mistake.  Then  the  mention  of  the 
amount  of  the  judgment  shows  plniuly  that 
there  was  no  lack  of  intention  to  write  in  the 
amount  of  the  bond  as  $200.    In  fact,  there 


la  nothing  to  show  that  the  writing  of  the 
amount  as  $200  was  unintentional,  or  an  In- 
advertence. It  Is  perfectly  evident  that  ap- 
pellant Intended  the  penalty  to  be,  and  to  be 
written  therein  as,  $200.  This  being  true,  it 
follows  that  it  could  not  have  intended  the 
supersedeas  words,  the  effect  of  which,  if 
given  any,  would  be  to  squarely  contradict 
the  significance  of  the  language  expressing 
the  penalty  as  $200.  If  the  penalty  were 
any  sum  in  excess  of  $200,  a  different  ques- 
tion would  be  presented.  But,  in  this  case, 
the  fact  of  the  bond  expressing  the  minimum 
penalty  fixed  by  the  statute,  in  the  absence 
of  any  showing  of  its  having  been  used,  or 
attempted  to  be  used,  as  a  stay  bond,  pre- 
cludes the  idea  that  it  was  ever  intended  for 
any  purpose  other  than  that  of  an  appeal 
bond.  Respondent  cites  several  decisions  of 
this  court  in  support  of  his  motion.  But  In 
all  of  those  cases  the  bonds  were  clearly  in- 
tended as  both  appeal  and  supersedeas  bonds ; 
and  in  some.  If  not  all,  they  actually  per- 
formed the  functions  of  stay  bonds  before 
being  challenged  here.  In  the  first  of  said 
cases  (Pierce  v.  Wllleby,  20  Wash.  120,  54 
Pac.  999)  the  trial  court,  upon  application  of 
appellant,  fixed  the  amount  of  the  super- 
sedeas bond  in  the  sum  of  $200.  The  ap- 
pellant then  executed  an  undertaking  In  the 
form  of  an  appeal  and  supersedeas  bond, 
making  the  penalty,  however,  only  $200.  A 
stay  was  actually  obtained  under  said  bond. 
The  appellant  having  used  it  as  a  stay  bond 
to  supersede  the  judgment,  this  court  held  it 
to  be  merely  a  supersedeas  bond,  and  insuffi- 
cient to  effect  an  api>eal.  In  the  case  at  bar 
no  intention,  attempt,  or  purpose  to  make  or 
use  a  supersedeas  bond  appears.  The  con- 
trary is  affirmatively  shown.  This  case  is 
clearly  distinguishable  from  all  those  cited. 
The  motion  to  dismiss  the  appeal  is  denied. 
Appellant,  defendant  below,  is  a  corpora- 
tion having  Its  principal  office  at  Seattle, 
King  county.  Wash.  This  action  was  com- 
menced in  the  superior  court  In  and  for 
Chelan  county.  Appellant's  attorneys  reside 
and  have  their  offices  in  Seattle.  The  office 
of  respondent's  attorneys  is  in  Wenatchee, 
Chelan  county.  To  the  complaint  appellant 
interposed  a  motion  to  make  more  definite 
and  certain.  This  motion  was  noticed  to 
be  heard,  before  the  supo'lor  court  in  Chelan 
county,  on  the  5th  day  of  December,  1904. 
The  judge  of  that  court  presides  over  the 
superior  courts  of  four  counties,  and  his 
time  Is  consequently  divided  among  said 
counties.  Not  knowing  whether  or  not  the 
judge  would  be  at  Wenatchee  on  the  said 
5th  day  of  December,  appellant's  attorneys 
did  not  go  over  to  Wenatchee,  but  prepared 
and  sent  to  the  court  a  written  argument 
upon  the  motion.  As  a  matter  of  fact  the 
judge  was  not  in  Wenatchee  on  said  5th 
day  of  December,  but  arrived  the  next  day 
and  proceeded  to  consider  the  motion,  and 
denied  the  same.  Appellant's  attorneys,  not 
being  infonned  of  the  court's  ruling  upon 
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their  motion,  failed  to  plead  over  witbin  10 
days.  On  December  ITth,  11  days  after  the 
court's  said  ruling,  respondent  moved  for 
an  order  of  default  against  appellant  for  not 
pleading  over.  Notice  of  this  was  received 
by  appellant's  attorneys  on  December  19th, 
and  they  forthwith  prepared  an  affidavit 
of  meritorious  defense  and  teiuUns  to  show 
excusable  neglect,  and  also  tendered  an  an- 
swer. These  were  served  and  filed  Decem- 
ber 20,  1904.  Respondent  moved  to  strike 
these,  and  his  motion  was  set  for  hearing 
January  9,  1005;  but  the  Judge  again  being 
away,  the  motion  was  not  heard  until  Jan- 
uary 1<5,  1903,  at  which  time  the  answer 
was  ordered  stricken  and  the  default  entered. 
Findings,  conclusions,  and  decree  were  sign- 
ed January  20,  1905.  On  January  23d,  ap- 
pellant filed  and  served  a  petition  to  vacate 
the  Judgment  and  for  a  new  trial.  This 
petition  was  denied,  and  the  decree  confirm- 
ed on  March  1,  1905.  From  said  Judgment 
and  decree  this  appeal  is  prosecuted. 

Appellant's  attorneys  contend  that  they 
relied  upon  respondent's  attorneys  to  notify 
them  of  the  court's  ruling  upon  the  motion 
to  make  more  definite.  They  urge  that, 
owing  to  the  long  distance  of  the  place  of 
trial  (some  200  miles)  from  their  home,  and 
the  uncertainty  of  the  Judge  being  there,  it 
was  unnecessary  for  them  to  be  personally 
present;  that  they  had  faith  in  said  motion 
and  expected  in  any  event  that  respondent's 
attorneys  would  notify  them  of  the  court's 
ruling  when  it' should  be  made.  They  main- 
tain that  their  neglect,  under  all  of  the  cir- 
cumstances, was  only  such  as  Is  contem- 
plated and  covered  by  the  statutory  provi- 
sions permitting  relief  from  "inadvertence" 
and  "excusable  neglect."  Respondent  con- 
tends that  it  was  appellant's  duty  to  be  rep- 
resented or  to  have  arrangements  made 
whereby  It  would  have  been  promptly  notified 
of  the  court's  ruling.  Conceding  this  to  be  cor- 
rect, did  the  omission  of  appellant's  attor- 
neys constitute  neglect  that  was  inexcusable? 
That  was  the  question  presented  to  the  trial 
court  and  now  presented  for  otir  considera- 
tion. Appellant's  attorneys  say  that  they 
expected  respondent's  attorneys  to  notify 
them  when  the  court  should  come  and  pass 
on  the  motion ;  that  they  expected  this  as  an 
act  of  courtesy  such  as  onlinarily  obtains 
among  practitioners.  Respondent  contends 
that  his  attorneys  were  required  by  no  stat- 
ute, rule  of  court,  or  law  to  notify  appellant's 
attorneys.  This  Is  perhaps  true;  but  If  at- 
torneys recognize  no  obligations  toward 
brother  attorneys  except  such  as  are  Imposed 
by  statute,  rule  of  court,  or  law.  what  be- 
comes of  that  professional  courtesy  which 
has  been  cherished  and  observed  by  the  pro- 
fession from  time  immemorial?  If  an  at- 
torney extends  to  another  nothing  but  what 
that  other  may  demand  as  a  strict  matter 
of  law  and  right,  there  is  no  courtesy  about 
it;  It  is  but  the  mere  performance  of  a  legal 


duty.  Those  engaged  In  the  active  practice 
of  the  law  must  encounter  many  dlfflcultiea 
and  annoyances  at  the  beat;  and  were  it  not 
for  the  generous  acts  of  courtesy  and  kindly 
consideration  that  commonly  characterise 
the  dealings  of  attorneys  with  one  another, 
the  drudgery  would  often  become  well  nigh 
intolerable.  In  the  case  at  bar,  the  motion 
of  api>ellant  was  not  merely  for  delay.  It 
presented  a  substantial  question.  It  is  a 
serious  question  whether  or  not  the  ruling  oC 
the  trial  court  was  correct  In  denying  the 
same.  But  we  are  not  called  upon  to  pass 
upon  this.  We  merely  mention  It  to  show 
that  It  was  manifestly  interposed  in  good 
faith.  Had  respondent's  attorneys  notified 
appellant's  attorneys  of  the  court's  ruling 
and  thereby  given  them  a  chance  to  plead 
further.  It  would  certainly  have  been  a  cour- 
teous and  commendable  action  on  their  part 
and  In  accord  with  the  common  practice  ob- 
taining among  attorneys.  Now,  because  ap- 
pellant's attorneys  relied  upon  them  as  at- 
torneys who  would  practice  such  courtesies, 
we  do  not  think  they  should  be  bamlllated 
and  their  client  mulcted  because  of  their 
ml.'iplaced  conflilence  and  reliance. 

Now,  let  us  go  a  step  further.  A  motion 
for  default  was  made  within  a  few  days.  To 
this  appellant  responded  with  an  affidavit  of 
excuse  and  merits.  It  also  tendered  an  an- 
swer which  set  forth  a  perfect  and  complete 
defense  to  respondent's  complaint.  All  of 
this  was  done  promptly  and  evidenced  a 
good-faith  Intention  to  defend.  When  this 
was  done,  respondent,  instead  of  withdrawing 
his  motion  for  default,  Insisted  upon  It, 
thereby  indulging  In  a  practice  which,  we 
are  glad  to  say.  obtains  only  to  a  very  lim- 
ited extent  in  this  state.  The  action  of  the 
trial  court  in  sustaining  the  motion  for  de- 
fault under  these  circumstances  was  not  only 
an  abuse  of  discretion,  but  was  violative  of 
both  the  letter  and  the  spirit  of  our  Code 
which  requires  that  all  rules  of  practice  shall, 
so  far  as  practicable  and  where  a  different 
course  Is  not  arbitrarily  prescribed  by  statute 
or  established  rule  of  decision,  be  construed 
and  applied  so  as  to  accomplish  substantial 
Justice.  2  Balllnger's Ann. Codes* St. M4953. 
49.")7,  5091.  A  portion  of  said  section  495,1 
says  that  the  court  "may,  upon  such  terms  as 
may  be  Just,  and  upon  payment  of  costs,  re- 
lieve a  party,  or  his  legal  representatives, 
from  a  Judgment,  order,  or  other  proceeding 
taken  against  him  through  his  mistake.  In- 
advertence, surprise,  or  excusable  neglect." 
By  the  imposition  of  costs  and  reasonable 
terms  u|K)n  appellant,  respondent  and  his 
attorneys  could  have  been  fully  compensated 
for  any  expenses,  delay,  and  Inconvenience 
occasioned  them  by  appellant's  neglect  to 
timely  plead  over.  This  should  have  been 
the  course  pnrstied  by  the  trial  court  A 
portion  of  said  section  4957  reads  as  follows: 
"The  court  shall,  in  every  stage  of  an  action, 
disregard  any  error  or  defect  In  pleading 
or  proceeding  which  shall  not  alTect  the  sub- 
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■tantia]  rigbts  of  the  advene  party."  Here 
was  a  defendant  with  an  answer  presenting 
a  Jtwt  and  meritorious  defense;  but,  because 
Ita  attorneys  bad  been  guilty  of  sllgbt  neglect. 
Its  defense  is  excluded.  The  statutory  pro- 
Tlalon  regarding  "excusable  neglect"  was  en- 
acted for  some  purposa  That  attorneys  ara 
not  infallible,  but  subject  to  the  same  sliort- 
comings  that  characterise  humanity  in  gener- 
al, is  recognized  by  the  law,  and  should  be 
by  the  courts.  If  judges  who  are  asked  to 
deal  drastically  with  the  Interests  of  liti- 
gants whose  attorneys  make  slight  mistakes 
would  Indulge  in  a  little  retrospection,  they 
would  probably  recall  experiences  in  their  own 
practice  that  would  help  to  clarify  their  vis- 
ion, encourage  commendable  forbearance,  and 
suggest  a  coarse  better  calculated  to  subserve 
the  ends  of  Justice  and  right  The  function 
of  a  court  is  to  adjudicate  the  dUferences 
existing  between  litigants  and  mete  out  that 
which  Is  right  and  lawful  so  far  as  such  a 
consummation  may  be  approximated  under 
tbe  forms  of  law.  They  are  not  institutions 
where  the  rights  of  suitors  are  to  be  d»' 
termlned  by  the  prowess,  BkUI,  or  sharp  prac- 
tice of  attorneys  on  the  one  side  or  by  the 
loconsequenthil  errors,  omissions,  and  over- 
sights of  the  oppodte  counsel.  Technicali- 
ties, forms,  and  rules  must  not  be  permitted 
to  defeat  tbe  highest  purpose  of  courts — the 
dealing  out  of  substantial  justice;  unless, 
In  a  given  case,  an  arbitrary  statute  or  es- 
tablished rule  of  decision  positively  so  re- 
quires. Westland  Pub.  Co.  v.  Royal.  36  Wash. 
388,  408,  78  Pac.  1096;  Bloom  Ingdale  v.  Well, 
29  Wash.  611,  621-623,  70  Pac.  94.  Our  ob- 
servations herein  are  not  Intended  as  a  cen- 
sure of  respondent's  attorneys,  who,  owing  to 
tbelr  standing,  we  are  inclined  to  believe 
were  actuated  in  their  course  herein  by  hasty 
and  ill  considered  counsel  rather  than  by  any 
deliberate  purpose  to  ignore  the  ethics  of 
the  profession.  But  we  have  spoken  freely 
for  the  reason  that  we  do  not  wish  the  bar 
of  this  state  to  feel  that  there  Is  any  dis- 
position on  tbe  part  of  this  court  to  sanction 
the  lowering  of  the  high  standard  of  pro- 
fessional ethics  which  has  always  been  rec- 
ognized and  maintained  by  said  bar.  Tbe 
traditions,  ideals,  and  proprieties  of  the  pro- 
fession require  nothing  less  at  our  hands. 
Tb«  Judgment  of  tbe  honorable  superior 
court  is  reversed,  and  the  cause  remanded, 
with  Instructions  to  permit  appellant  to  file 
its  answer,  and  for  further  proceedings  ac- 
cording to  law.  In  lieu  of  the  Imposition  of 
terms  by  the  trial  court,  it  is  ordered  that 
appellant  do  not  recover  costs  on  this  appeaL 

MOUNT,  a  J,,  and  HADLET  and  CBOW, 
JJ,,  concur. 

FULLERTON,  X  (dissenting.  I  concur  in 
that  part  of  the  foregoing  opinion  which 
holds  the  bond  sufficient  to  sustain  tbe  ap- 
peaL   I  do  not  do  10,  however,  on  the  ground 


that  this  bond  can  be  distlnguiBhed  from 
others  that  this  court  had  held  insufficient, 
but  because  I  believe  tbe  cases  announcing 
the  doctrine  that  a  bond  conditioned  both  as 
an  appeal  and  supersedeas  bond,  but  suffi- 
cient in  amount  only  as  an  appeal  bond,  is 
not  good  as  either,  are  wrong  in  principle  and 
should  be  overruled.  In  my  judgment,  a 
bond  BOfflclent  In  condition  and  amount  at 
an  appeal  bond  is  good  as  an  appeal  bond  re- 
gardless of  any  conditions  looking  to  the  stay 
of  the  Judgment  It  may  contain.  Notwith- 
standing tbe  statute  says  they  may  be  in- 
cluded in  one  Instrument,  tbe  appeal  bond 
and  stay  bond  are  inherently  distinct  The 
appeal  bond  must  be  given  in  any  event  It 
Is  made  necessary  by  statute  in  order  to  per- 
fect the  appeal.  The  appeal  cannot  be  heard 
without  It  But  the  stay  bond  may  be  given, 
or  not  as  the  appellant  chooses.  If  be 
wishes  to  prevent  execution  of  the  judgment 
pending  tbe  appeal,  he  may  do  so  by  giving 
a  stay  bond  as  provided  by  statute.  But  his 
rigbts  on  the  appeal  are  in  nowise  aCTected 
by  his  failure  so  to  do.  Every  question  open 
to  him  will  be  heard  and  adjudged  whether 
he  gives  It  or  does  not  give  it  Moreover, 
these  bonds  may  be  given  In  separate  instru- 
ments. Tbe  sureties  need  not  be  the  same 
en  each.  And  when  separately  given  the 
one  is  not  affected  by  the  other.  Indeed,  no 
court,  80  far  as  I  have  been  able  to  ascertain, 
has  ever  held  that  an  appeal  bond  sufficient 
In  Itself  to  perfect  tbe  appeal,  and  good  It 
fitanding  alone.  Is  rendered  nugatory  by  the 
filing  of  an  Insufficient  stay  bond  Why 
then  should  the  appeal  bond  be  affected  by 
tbe  stay  bond  when  both  are  Included  In  tbe 
aame  instrum«it?  I  confess  my  utter  In- 
ability to  find  any  reason  for  the  distinction, 
and,  finding  none,  I  believe  the  holdings  of 
the  court  to  the  effect  that  there  is  a  dis- 
tinction are  wrong. 

I  must  however,  disagree  with  tbe  opinion 
on  the  merits  of  tbe  case.  I  find  nothing  In 
the  record  which  warrants  this  court  In  cen- 
suring either  the  trial  judge  or  counsel  for 
the  respondent  The  trial  court  in  adjudging 
that  the  showing  made  by  the  appellant  was 
insufficient  to  authorize  it  to  set  aside  tbe 
Judgment  it  bad  theretofore  rendered,  acted 
upon  a  matter  within  its  discretion  which  this 
court  can  set  aside  only  for  manifest  abuse. 
It  Is  not  enough  for  us  to  say  that  if  we  had 
been  personally  present  and  the  question  ha'l- 
been  submitted  to  us  we  would  have  decide<t 
it  differently,  but  we  must  be  able  to  say  that 
the  decision  is  so  far  wrong  that  a  reasonable^ 
mind,  acting  without  prejudice,  and  having  ic 
view  tbe  just  rights  of  all  of  the  parties, 
would  not  have  decided  it  that  way.  The 
record  In  my  judgment  does  not  enable  us  to 
do  this.  Personally,  I  cannot  even  hold  that 
it  ought  to  have  been  decided  differently. 

In  my  opinion,  therefore,  the  motion  to 
dismiss  should  be  overruled,  and  the  Judg- 
ment affirmed. 
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RUDKIN;  J.  (dissenting).  In  Pierce  ▼. 
Wllleby.  20  Wash.  129,  54  Pac.  999,  decided 
more  tlian  seven  years  ago,  this  court  held 
that  a  bond  on  appeal  conditioned  as  both  a 
cost  and  a  supersedeas  bond,  which  was  not 
sufficient  for  both  purposes,  was  not  sufficient 
for  any  purpose,  and  dismissed  the  appeal. 
In  that  case  the  trial  court  fixed  the  amount 
of  the  supersedeas  in  the  sum  of  |200,  and  a 
bond  in  that  amount  conditioned  both  as  a 
cost  and  a  supersedeas  l>ond  was  filed.  Such 
a  bond  was  declared  Insufficient,  and  I  am 
unable  to  distinguish  that  case  from  the  case 
at  bar.  An  appeal  bond  comes  before  this 
court  without  issues  and  without  proofs.  We 
must  ascertain  the  intention  of  the  parties, 
and  determine  the  character  of  the  instru- 
ment from  what  appears  within  the  four 
comers  of  the  bond.  The  appeal  i)ond  before 
us  is  clearly  both  a  cost  and  supersedeas  bond, 
and  complies  with  all  the  requirements  of  the 
statute  governing  such  bonds,  except  as  to  the 
amount.  The  argument  of  the  majority, 
based  on  the  amount  of  the  bond,  would  apply 
with  equal  force  In  the  case  of  Pierce  v.  Wll- 
leby. The  latter  case  has  been  followed  in 
numberless  cases  since  the  decision  was  ren- 
dered, and  it  should  be  followed  now  or 
overruled.  I  do  not  feel  called  upon  to  ap- 
prove or  criticise  the  ruling  in  that  case.  It 
relates  exclusively  to  a  question  of  practice, 
and,  so  long  as  the  rule  established  is  uni- 
form, it  is  as  easy  to  comply  with  the  statute 
as  there  construed  as  with  any  other  con- 
struction this  court  might  now  adopt  How-* 
ever,  if  the  court  desires  to  overrule  Pierce  v. 
Wllleby  and  the  long  line  of  cases  following 
it,  I  will  interpose  no  objection;  but  they 
should  not  be  followed  in  one  case  and  dis- 
tinguished away  in  the  next 

I  also  dissent  from  what  is  said  on  the 
merits.  The  majority  concede  that  the  ap- 
pellant was  In  default  and  that  the  only  ex- 
cuse for  such  default  was  the  failure  of  coun- 
sel for  respondent  to  notify  counsel  for  ap- 
pellant of  the  ruling  of  the  court  on  a  motion 
to  make  the  complaint  more  definite  and  cer- 
tain. The  majority  further  concede  that 
counsel  for  respondent  were  under  no  legal 
obligation  to  give  such  notice.  The  trial 
court  held  that  this  was  not  a  case  of  excusa- 
ble neglect,  and  denied  an  application  to 
open  the  default  and  for  leave  to  answer. 
Applications  of  this  kind  are  addressed  to  the 
sound  discretion  of  the  trial  court  and  I  am 
not  prepared  to  say  that  an  abuse  of  discre- 
tion is  shown  here.  Professional  courtesy, 
undefined  and  unregulated  by  law.  Is  a  very 
uncertain  guide,  and  cannot  safely  be  adopted 
as  a  rule  of  practice  in  the  courts.  In  the 
broad  sense  in  which  that  term  is  discussed  In 
the  majority  opinion,  it  belongs  in  the  domain 
of  morals  rather  than  of  law. 

I  think  the  appeal  should  be  dismissed,  or 
the  judgment  affirmed. 

DTJNBAB,  J.,  concurs  in  what  is  said  by 
RUDKIN,  J. 


DOUGLAS  V.  LA  RICA  CONSOLIDATED. 
(Supreme  Court  of  Washingtoo.    Dec  28, 1803.) 

Appeal  from  Superior  Court  Chelan  Coun- 
ty; R.  S.  Stelner,  Judge. 

Action  by  Thomas  Douglas  against  the  La 
Rica  Consolidated.  From  a  judgment  re- 
fusing to  vacate  a  default  judgment  defend- 
ant appeals.    Reversed. 

Smith  &  Cole,  for  appellant  Frank  Reeves 
and  Reeves  &  Reeves,  for  respondent 

PER  CURIAM.  The  facts  In  this  case  are 
substantially  the  same  as  those  In  Douglas 
V.  Badger  State  Mine  (Just  decided)  83  Pac 
178,  and  controlled  by  the  same  principles. 
Upon  the  authority  of  that  case,  the  Judgment 
of  the  trial  court  in  this  cause  is  reversed. 


RAPP    et   al.   v.    8TRATT0N, 
(Supreme  Court  of  Washington.    Dec.  28,  1903.) 

1.  MUNIOIPAI.  COBPOBATIONS— StEKBTS—  VA- 
CATION. 

Hill's  Ann.  Codes  &  St  S  752,  provides 
that  a  party  who  desires  to  vacate  a  street  in 
an  incorporated  town  may  petition  the  trustees, 
and  the  same  proceedings  shall  t>e  had  before 
the  trustees  or  other  corporate  i)ody  as  are  au- 
thorized to  be  had  liefore  the  board  of  county 
commissioners  in  towns  not  incorporated.  Sec- 
tion 749  provides,  in  relation  to  proceedings 
for  the  vacation  of  streets  in  towns  not  in- 
corporated, for  a  petition  to  the  county  com- 
missioners, which  shall  l)e- filed  with  the  county 
auditor,  and  notice  of  which  shall  be  given  for 
20  days  by  posting  such  notice  in  three  public 
places.  Held,  that  records  of  a  city  council,  re- 
citing the  reception  of  a  petition  for  the  vaca- 
tion of  an  alley,  its  reference  to  the  committee 
on  streets,  the  favorable  report  of  the  commit- 
tee, and  the  granting  of  the  petition,  do  not 
show  a  vacation  of  the  alley. 

2.  Adverse   Possession— Municipal  Pbop- 

EBTT. 

One  cannot  acquire  title  by  adverse  pos- 
ession  to  property,  such  as  an  alley,  held  by  a 
municipality  in  its  governmental  capacity  for 
public  purposes. 

[Kd.  Note. — For  cases  in  point,  see  vol.  1, 
Cent  Dig.  Adverse  Possession,  i  49.] 

Appeal  from  Superior  Court  Spokane 
County;  O.  V.  Linn,  Judge. 

Action  by  Charles  G.  Rapp  and  others 
against  Lorlne  B.  Stratton.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Hamblen,  Lund  &  Gilbert  for  appellant 
Joseph  B.  Lindsley,  for  respondents. 

DUNBAR,  J.  Plaintiffs  brought  this  ac- 
tion, alleging  ownership  of  property  in  block 
20  of  Strattou's  addition  to  Spokane,  that 
an  alley  extends  north  and  south  through 
the  center  of  said  block  on  which  the  prop- 
erty of  plaintiflfs  abuts,  and  that  defendant 
is  wrongfully  and  unlawfully,  and  with  In- 
tent to  deprive  said  plaintiffs  of  the  use  of 
said  alley,  attempting  to  appropriate  and  use 
the  same  as  her  own  private  property,  and 
has  placed  barriers  and  obstructions  across 
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the  same,  etc.,  and  asking  that  she  be  per- 
petnally  enjoined.  An  answer  was  filed,  al- 
leging, In  substance,  that  the  alley  In  ques- 
tion was  vacated  by  the  city  council  of 
Spokane  on  the  25th  day  of  April,  1888,  and 
further  setting  up  the  right  of  defendant  to 
the  alley  by  adverse  possession  for  orer  10 
years.  The  reply  denied  both  these  allega- 
tions, and  upon  these  issues  the  cause  went 
to  trial  and  terminated  with  a  judgment  in 
favor  of  the  plaintiffs;  and  an  Injunction 
was  Issued  restraining  the  defendant  from 
interfering  with  the  public  use  of  the  alley. 
From  this  judgment  this  appeal  was  prose- 
cuted. 

There  are  but  two  questions  to  be  deter- 
mined In  this  case:  (1)  Was  the  alley  va- 
cated? and  (2)  if  it  was  not,  has  the  de- 
fendant obtained  title  to  the  same  by  ad- 
verse possession?  The  appellant  had  been 
the  owner  of  the  lota  now  owned  by  the  re- 
spondents for  several  years  prior  to  her  con- 
veyance of  them  to  respondents'  grantors. 
In  her  deed  to  the  respondents'  grantors 
they  were  described  as  being  In  accordance 
with  the  records  of  the  plat  on  file,  and  the 
recorded  plat  showed  the  existence  of  the 
alley  in  question.  The  only  evidence  of  the 
vacation  of  these  lots  is  two  entries  in  the 
records  of  the  city  council.  The  first  ap- 
pears under  date  of  March  21,  1888,  in  the 
following  recital :  "A  petition  from  the  Cen- 
tenary Church,  asking  the  vacation  of  the 
alley  In  block  20,  Stratton's  addition,  was 
received  and  referred  to  the  committee  on 
streets  and  alleys."  And  on  page  186  of  the 
record  the  following  is  found:  "The  com- 
mittee on  streets  and  alleys  reported  favor- 
ably on  the  petition  to  vacate  an  alley  in 
block  20,  Stratton's  addition,  which,  on  mo- 
tion of  Mr.  Waters,  was  granted."  That  is 
all  there  is  in  the  records  of  the  council  pro- 
ceedings on  the  subject  of  the  vacation  of 
this  alley. 

The  law  governing  the  vacation  of  streets 
and  alleys  at  the  time  of  the  alleged  vaca- 
tion of  this  alley  was  section  752,  1  Hill's 
Ann.  Codes  &  St.,  which  Is  as  follows:  "In 
cases  where  any  person  Interested  In  an  in- 
corporated town  in  this  state  may  desire  to 
vacate  any  street,  alley,  lot,  or  common,  or 
any  part  thereof.  It  shall  be  lawful  for  such 
person  to  petition  the  trustees  in  like  manner 
as  persons  interested  in  towns  not  Incor- 
porated are  authorized  to  petition  the  board 
of  county  commissioners ;  and  the  same  pro- 
ceedings shall  be  had  thereon  before  such 
trustees,  or  other  body  corporate  having 
jurisdiction,  as  are  authorized  to  be  had 
before  the  board  of  county  commissioners; 
and  such  trustees  or  other  corporate  body 
may  determine  on  such  application,  under 
the  same  restrictions  and  limitations  as  are 
contained  in  the  foregoing  provisions."  And 
section  749,  as  follows:  "Any  person  or 
body  corporate  Interested  in  any  town  In 
this  state  not  Incorporated,  who  may  desire 
to  Tscate  any  lot,  street,  alley,  common,  or 


any  part  thereof,  Iff  any  such  town,  It  shall 
be  lawful  for  any  such  person  or  corporation 
to  petition  the  board  of  county  commissioners 
for  the  proper  county,  setting  forth  the  par- 
ticular circumstances  of  the  case,  and  giv- 
ing a  distinct  description  of  the  property 
to  be  vacated,  which  petition  shall  be  filed 
with  the  coimty  auditor  twenty  days  previous 
to  the  sitting  of  said  court,  and  notice  of 
the  pendency  of  said  petition  shall  be  given 
for  the  same  space  of  time,  by  written  or 
printed  notices  set  up  In  three  of  the  most 
public  places  In  said  town,  containing  a 
description  of  the  property  to  be  vacated." 

It  does  not  appear  from  the  record  af- 
firmatively, or  even  by  Implication,  that  the 
law  in  relation  to  notice  was  complied  with, 
or  that  anything  was  done  beyond  accepting 
the  report  of  the  committee.  This  was  mere 
preliminary  action,  and  from  It  alone  the 
court  is  not  authorized  in  presuming  that 
the  prescribed  notice  was  given,  or  that  an 
ordinance  was  passed  finally  vacating  the 
alley.  Streets  and  alleys  are  of  too  much 
Importance  to  the  public  to  be  obliterated 
by  a  showing  of  this  kind.  As  tending  to 
show  the  view  taken  by  the  appellant  on 
this  proposition :  Some  time  before  the  com- 
mencement of  this  action  she  petitioned  the 
city  council  for  the  vacation  of  this  alley, 
which  petition,  upcm  consideration  by  the 
city  council,  was  rejected.  Under  the  rule 
announced  in  Unzelman  y.  City  of  Snohom- 
ish (Wash.)  82  Paa  Oil,  the  appellant  would 
be  estopped  from  now  claiming  that  the 
street  had  been  vacated  at  a  prior  time. 
In  any  event,  so  far  as  the  question  of  title 
by  adverse  possession  is  concerned,  this  court 
held,  in  West  Seattle  v.  West  Seattle  Land, 
etc.,  Co.,  38  Wash.  359,  80  Pac.  549,  that  a 
party  could  not  acquire  title  by  adverse  pos- 
session to  property  held  by  a  municipality 
in  its  governmeutal  capacity  for  public  pur- 
poses. The  property  upon  which  the  appel- 
lant is  seeking  to  obtain  title  by  adverse 
possession  Is  confessedly  held  by  the  city 
as  a  trustee  for  the  public,  and  not  as  prop- 
erty of  the  municipality. 

There  being  no  error  In  the  case,  the  judg- 
ment is  affirmed. 

MOUNT,  C.  J.,  and  HADLBT,  FULLER- 
TON,  RUDKIN,  CROW,  and  ROOT,  JJ., 
concur. 


SHORT  V.  CITY  OF  SPOKANE. 

(Supreme  Court  of   Washington.    Dec.   28, 
1005.) 

1.  MuNiciPAi.   OoBPOBATioNs  —  ToKTs  —  No- 
tice OF  Claim. 

Under  Spokane  City  Cltarter,  art.  14,  { 
220,  requiring  claims  for  personal  injuries  sus- 
tained by  reason  of  negligence  of  the  city  to  be 
presented  to  the  city  council  within  one  month 
after  the  injuries,  and  further  requiring  notice 
of  an  injury  caused  by  the  existence  of  snow  or 
ice  on  a  street  or  sidewalk  to  be  filed  with  the 

city  clerk  within  three  daya  after  the^JpjiITT, 
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one  who  wm  tojured  by  reason  of  a  broken 
plank  in  a  sidewalk  need  not  file  his  claim 
with  the  city  clerk  within  three  days  after  the 
injury,  although  there  were  a  few  inches  of 
snow  on  the  sidewalk  at  the  time  of  the  injury, 
where  such  snow  did  not  cause  the  injury. 

2.  Same— Duties  of  Municipai-itt— Inspec- 
tion OF  Sidewalks. 

A  city  is  bound  to  inspect  and  supervise 
sidewalks,  and  its  duty  is  not  fulfilled  by  taking 
merely  such  notice  of  the  condition  of  the  walks 
as  would  be  taken  by  any  person  walking  over 
the  same. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Municipal  Corporations,  {  1654.) 

3.  Same— Notice  of  Defect. 

A  city  is  chargeable  with  notice  of  a  dan- 
gerous opening,  hole,  or  defect  in  a  public  side- 
walk or  street,  although  actual  knowledge  there- 
of is  not  brought  home  to  it  or  to  any  official, 
where  the  defect  has  existed  for  a  sufficient 
length  of  time  that  the  city  by  exercising  ordi- 
nary care  might  have  learned  of  its  condition. 
[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Munidpal  Corporations,  f  1618.] 

4.  Same— Duty    of   City— Safett   of   Side- 
walk. 

A  city  is  bound  to  keep  sidewalks  in  reason- 
ably safe  condition  for  travel  throughout  the 
entire  year,  and  if  the  walks  are  in  such  shape 
that  they  are  safe  in  the  summer,  but  dangerous 
during  the  winter,  the  city  is  guilty  of  negli- 
gence if  it  has  notice  of  the  defects. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  g§  1612, 
1616.] 

5.  Same— Duty  Toward  Infirm  Persons. 

The  sidewalks  of  a  city  are  not  constructed 
and  maintained  for  the  sole  use  of  the  healthy, 
but  for  the  use  of  the  infirm  as  well,  and  they 
may  be  lawfully  traveled  by  every  citizen,  with- 
out regard  to  age,  sex,  or  physical  condition, 
and  the  city  is  chargeable  with  knowledge  that 
people  of  different  bodily  conditions  travel  its 
streets,  and  that  among  these  are  the  diseased 
and  the  lame,  whose  infirmity  may  greatly  ag- 
gravate a  bodily  injury,  and  may  retard  or  pre- 
vent a  cure. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  8  1675.] 

6.  NEGLIQENCB— CONTBIBDTOEY      NEGLIGENCE 

— Remoteness  as  Cause. 

Where  an  injury  to  plaintiff  is  proximately 
caused  by  defendant's  negligence,  plaintiff  may 
recover,  even  though  he  may  himself  have  been 
guilty  of  negligence,  if  his  negligence  was  only 
a  remote  cause  or  a  mere  condition  of  the  ac- 
cident. .  . 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  §8  112,  113.] 

Appeal  from  Superior  Court,  Spokane 
County;  George  W.  Belt,  Judge. 

Action  by  B.  K.  Short  against  the  city  of 
Spokane.  From  an  order  granting  a  new 
trial,  defendant  appeals.    Affirmed. 

F.  M.  Dudley  and  Charles  P.  Lund,  for 
appellant  J.  M.  Geraghty  and  Alex  M. 
Winston,  for  respondent 

DUNBAB,  J.  This  action  was  brought  by 
plaintiff  to  recover  damages  for  alleged  ppr- 
Bonal  Injuries  on  accoimt  of  an  alleged  de- 
fective condition  of  a  sidewalk  In  the  city 
of  8|K)kane.  The  complaint  contained  the 
ordinary  allegations  of  negligence  on  the 
part  of  the  city. .  Danjafies  were  asked  in  the. 


sum  of  $5,00a  The  defendant  denied  the 
material  allegations  of  the  complaint  and 
pleaded  contributory  negllgeace  on  the  part 
of  the  plaintiff,  and  that  the  claim  of  plain- 
tiff was  not  filed  within  the  time  required 
by  the  dty  charter.  By  replIcaUon  the  af- 
firmative defenses  were  denied.  The  case 
went  to  trial  before  a  jury,  resulting  in  a 
verdict  for  defendant  The  plaintiff  filed  a 
motion  for  a  new  trial,  which  was  granted 
by  the  court  From  this  order  the  defend- 
ant has  appealed. 

The  errors  alleged  are  that  the  court  erred 
In  refusing  to  sustain  defendant's  motion  for 
a  nonsuit  at  the  close  of  plaintlfTs  case,  in 
refusing  to  sustain  defendant's  motion  made 
at  the  close  of  the  case  to  direct  a  verdict 
for  defendant   In  setting  aside  the  verdict 
of  the  jury  for  defendant  and  In  granting 
a  new  trial.    This  judgment  would  probably 
have  to  be  affirmed  in  any  event,   for  the 
reason  that  It  does  not  api)ear  from  the  rec- 
ord, nor  Indeed  from  the  briefs  of  the  re- 
spective parties,  upon  what  ground  the  new 
trial  was  granted.    It  might  have  been  be- 
cause  the   court   had   concluded  that   error 
was  committed  in  giving  or  refusing  to  give 
Instructions,  or  it  might  have  been  because 
the  court  concluded  that  the  verdict  was  not 
juBUfled   by   the  weight   of  the   testimony. 
But  In  view  of  the  ijosslblllty  of  a  new  trial, 
we  think  It  advisable  to  pass  upon  some  of 
the  errors  which  are  claimed  by  the  respond- 
ent to  have  been  committed  by  the  court  In 
the  giving  and  refusing  to  give  Instructions, 
and   upon  the  contention   of  the  appellant 
that  in  any  event  the  new  trial  should  not 
have  been  granted,  for  the  reason  that  the 
defendant's    motion   for   a    nonsuit,    at   the 
close  of  the  plaintiff's  case,  and  at  the  close 
of  the  whole  case,  should  have  been  granted 
by  the  court    If  this  contention  Is  true,  then 
the  alleged  errors  In  regard  to  the  Instruc- 
tions  would  be  immaterial.     But,   from   an 
examination  of  the  testimony,  we  are  satis- 
fied that  the  motion  for  a  nonsuit  was  prop- 
erly  denied.     Section   220   of   article   14   of 
the  charter  of  the  city  of  Spokane,  among 
other  things,  provides  that  "all  claims  for 
personal  Injuries  or  for  Injuries  to  property, 
alleged  to  have  been  sustained  by  reason  of 
the   negligence   of  the   city   or   any   officer, 
agent,  servant  or  employfe  thereof,  must  be 
presented    to    the   city    council    within   one 
month  after  any  such  Injuries,  shall   have 
been  received  In  the  manner  hereinafter  la 
this   section   provided:     provided,   however, 
that  in  adcJiUon  to  the  filling  of  the  claim  as 
hereinabove  provided,   where  such  Injuries 
are  alleged  to  have  been  caused  by  the  ex- 
istence of  snow  or  ice  on  a  street  highway, 
sidewalk^  bridge,  or  orosswaJk,  notice  of  such 
Injury,  in  writing,  signed  by  the  person  in- 
jured, or  the  owner  of  the  proj)erty  Injured, 
or  by  someone  on  his  or  her  behalf,  must  be 
filed  with  the  pity  clerk  within  three  days 
after  said  injury  shall  have  been  sustained." 
,  From,  an  Investigation  pi  the  complaint  In 
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this  case,  we  fall  to  perceive  that  there  Is 
any  allegation  that  the  injury  was  caused 
by  the  existence  of  snow  or  Ice,  bnt  the  men- 
tion of  snow  and  ice  in  the  complaint  was 
incidental,  the  gist  of  the  negligence  alleged 
being  that  a  plank  in  the  sidewalk  was 
broken  In  two,  a  portion  of  said  plank  fall- 
ing through  to  the  ground,  and  the  remain- 
ing end  of  the  plank,  for  se^'eral  feet  from 
the  break,  was  sunk  below  the  boards  at 
the  sides  of  it;  that  there  was  no  support 
for  ttie  broken  end  of  the  plank,  and  said 
plank  would  bend  easily  under  slight  pres- 
sure ;  that  by  reason  of  such  condition,  said 
plank  and  walk  were  dangerous  and  defec- 
tive, which  condition  bad  existed  for  a  long 
time  prior  to  the  date  of  the  injury  to  this 
platntifT,  and  was  known,  and  by  reasonable 
care  should  have  been  known,  to  said  city 
and  the  officials  thereof,  but  the  said  city  negli- 
gently failed  to  fix  said  walk  and  plauk ;  and 
that,  while  passing  along  said  walk,  the 
plaintiff  stepped  upon  said  broken  plank 
and  fell,  whereby  the  injury  occurred — de- 
scribing the  injury.  Neither  can  it  be  main- 
tained from  the  proof  that  the  snow  or  ice 
(there  being  a  couple  of  inches  of  snow  on 
the  sidewalk)  was  the  cause  of  the  Injury ; 
it  was  simply  a  condition  of  the  accident,  but 
the  broken  plank  was  the  primary  and  es- 
sential cause  contributing  to  the  accident. 
This  is  shown  by  the  testimony  of  the  plain- 
tiff and  his  witnesses  who  testified  on  that 
subject.  We  have  omitted  to  mention  that 
this  claim  was  not  filed  with  the  city  council 
within  the  3  days  required  by  the  proviso  in 
the  ordinance  quoted  above,  but  was  filed 
within  30  days  from  the  time  the  accident 
occurred;  and  from  the  pleadings  and  testi- 
mony, we  conclude  that  the  plaintiff  was  not 
estopped  from  prosecuting  bis  case  by  not 
filing  his  claim  within  the  3  days. 

The  court  gave  the  following  Instruction, 
which  is  also  claimed  as  error  by  the  re- 
spondent: "In  the  absence  of  actual  notice, 
municipalities  are  liable  only  for  such  de- 
fects in  sidewalks  as  are  apparent  or  sug- 
gested by  appearance  or  disclosed  by  a  test 
in  the  nature  of  the  ordinary  use  of  such 
walks."  If  the  court  meant  by  this  language 
that  no  higher  duty  rested  upon  the  guard- 
ians of  the  city  than  to  take  such  notice  of 
the  condition  of  the  M'alks  as  would  be  tak- 
en by  any  person  walking  over  the  same,  the 
instruction  was  too  limited,  for  it  leaves 
out  of  account  the  duty  of  inspection  and 
supervision  with  which  the  officers  of  the 
municipality  are  charged.  The  court  did 
instruct  lucidly  In  relation  to  the  care  gen- 
erally which  the  city  should  exercise,  but 
seems  to  have  defined  In  the  instruction 
which  we  have  quoted  its  duty  in  the  ab- 
sence of  actual  notice,  which  might  have 
been  misleading  to  the  Jury.  Tlie  res-pond- 
ent  proposed  on  that  question  the  following 
instruction,  which  the  court  refused  to  give: 
"You  are  instructed  that  a  city  Is  charge- 


able with  notice  of  a  dangerous  opening,  bole, 
or  defect  in  a  public  sidewalk  or  street,  al- 
though actual  knowledge  may  not  have  been 
brought  home  to  it  or  any  official  of  it,  if 
the  evidence  shows  that  such  a  state  has  ex- 
isted for  sufficient  length  of  time  so  that  the 
city,  by  exercising  ordinary  care  might  have 
learned  of  its  condition,  and  not  to  know 
such  fact  would  be  negligence  on  the  part  of 
the  city,"  This  Is  a  correct  and  clear  state- 
ment of  the  law  applicable  to  the  case  being 
tried,  and  should  hare  been  given.  He  also 
proposed  this  further  Instruction:  "This 
duty  to  keep  a  sidewalk  in  such  repair  that 
It  Is  reasonably  safe  for  ordinary  travel  ex- 
tends throughout  the  entire  year  and  during 
weather  conditions  such  as  are  customary, 
and  can  reasonably  be  exi)ected.  If  the  walk 
should  be  In  such  shape  that  It  would  be 
safe  In  the  summer  during  good  weather, 
but  would  be  dangerous  during  stormy 
weather  In  the  winter,  If  the  city  had  notice 
of  such  defects  It  would  be  guilty  of  negli- 
gence in  allowing  such  walks  to  remain  de- 
fective during  the  bad  weather."  It  would 
seem  that,  under  the  circumstances  of  this 
case,  this  instruction  was  pertinent  and  un- 
objectionable. 

The  respondent  also  asked  the  court  to 
give  the  following  instruction,  which  the 
court  refused  to  give:  "The  duty  of  caring 
and  of  abstaining  from  the  unlawful  injury 
of  another  applies  to  the  sick,  tlie  weak,  the 
Infirm,  as  fully  as  to  the  strong  and  healthy; 
and  when  the  duty  Is  violated  the  measure  of 
damages  is  for  tlie  injury  done,  even  though 
the  injury  might  not  have  resulted  but  for 
the  peculiar  physical  condition  of  the  person 
Injured,  or  may  have  been  augmented  there- 
by. The  proximate  cause  of  an  Injury  is  the 
efficient  cause.  The  public  streets  and  side- 
walks in  a  city  are  not  constructed  and  main- 
tained for  the  sole  use  of  the  healthy  and 
robust  people,  but  for  the  use  of  the  Infirm, 
the  sick  and  decrepit  as  well.  They  may  be 
lawfully  traveled  by  every  citizen,  without 
regard  to  age,  sex,  or  physical  condition. 
If  the  city  negligently  permit  such  streets 
and  sidewalks  to  remain  out  of  repair,  and 
any  person  (who  is  himself  free  from  negli- 
gence) Is  Injured,  the  city  Is  liable  for  the 
Injury.  The  city  is  chargeable  with  the 
knowledge  that  people  of  different  bodily 
conditions  travel  its  streets,  and  that  among 
these  are  the  weak,  the  decrepit  and  those 
with  organic  predisposition  to  disease.  The 
city  is  chargeable  with  knowledge  that  all 
classes  of  persons,  Including  iwth  the  healthy, 
and  diseased,  and  lame,  constantly  travel  Its 
streets  and  sidewalks,  and  that  such  disease 
or  lameness  mlRht  greatly  aggravate  a  bodily 
injui-y.  Hence  the  city  has  reasonable 
ground  to  expect  that  If  one  of  that  class, 
who  are  diseased  or  lame.  Is  Injured  by  rea- 
son of  a  defect  In  the  sidewalk  or  street,  the 
disease  or  lameness  might  develop,  and  re- 
tard or  prevent  a  cure."  This  Instruction 
should  have  been  given,  under  the  rule  an- 
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nounced  In  Jordan  ▼.  Seattle,  30  Wash.  298, 
70  Pac  743. 

The  court  also  refused  the  following  In- 
struction asked  by  the  respondent:  "You 
are  Instructed  that  if  you  find  that  the  de- 
fendant .was  guilty  of  negligence,  which 
negligence  was  the  proximate  cause  of  the 
Injury,  the  plaintiff  will  be  entiOed  to  re- 
cover, even  though  plalntifT  may  have  been 
guilty  of  negligence.  If  the  negligence  of 
the  plaintiff  was  only  a  remote  cause,  or  a 
mere  condition  of  the  accident"  This  In- 
struction was  approved  In  Redford  v,  Spok- 
ane Street  Ry.  Co,,  16  Wash.  410,  46  Pac. 
650. 

The  Judgment  Is  affirmed. 

MOUNT,  O.  J.,  and  HADLEY,  RUDKIN, 
ROOT,  and  CROW,  JJ.,  concur. 

FULLERTON,  J.  I  concur  In  the  result, 
but  do  not  wish  to  be  understood  as  con- 
curring In  the  holding  that  It  was  error  to 
refuse  to  give  the  requested  Instructions. 
The  plaintiff  la  not  appealing,  and  whether 
or  not  the  court  erred  in  refusing  to  give  his 
requested  instructions,  Is  not  here  for  review. 


(«  WRab.  220) 

SHANNON  et  al.  ▼.  CITY  OF  TACOMA. 
(Supreme  Court  of  Washington.    Dec.  28, 1905.) 

1.  MUNICIPAI.      COBPOBATIONS    —    DSFBCTIVC 
SIDEWAI.KS — CONTBIBirrOST    Nbolioence. 

While  the  fact  that  a  person  travels  along 
a  sidewalk  known  by  him  to  be  defective  and 
dangerous  does  not  of  Itself  convict  him  of  con- 
tributory negligence,  yet  It  may  always  be 
shown  In  support  of  a  plea  of  contributory  neg- 
ligence, and  may  of  itself  establish  such  neg- 
ligence as  a  matter  of  law,  where  the  attempt 
to  use  the  sidewalk  plainly  and  unequivocally 
amounts  to  a  want  of  ordinary  care  and  pru- 
dence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  J|  1677, 
1679,  16^,  1755.] 

2.  Appeal— Habioxss  BIbbob— Aouission  or 
Evidence. 

Where  answers  to  immaterial  questions  are 
not  prejudicial  to  appellants,  but  reflect  upon 
respondent,  if  on  any  one,  error  in  permitting 
the  questions  to  be  answered  is  not  ground  for 
reversal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  |§  41.'33-4155.] 

8.   Same— EhccLUSiON  of  Evidence. 

AVliere,  in  an  action  against  a  city  for  in- 
juries caused  by  a  defective  sidewalk,  the  ex- 
istence of  the  defect  and  Its  size  and  charactw 
were  shown  by  the  undisputed  testimony  of  all 
the  witnesses  who  testified  on  the  subject,  the 
exclusion  of  a  piece  of  board  taken  from  the 
sidewalk,  showing  the  condition  of  the  walk 
and  the  size  of  the  hole  into  which  plaintiff 
stepped,  was  not  ground  for  reversal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  SS  4194,  4196.] 

il.    MUNICIPAI,     COBPOBATIONS     —     DEFECTIVE 

Sidewalks  — IKJQBIES    to    Pkdestbian — 

Pboxtmate  Cause. 

In  an  action  against  a  city  for  injuries 
caused  by  a  defective  sidewalk,  it  is  not  suf- 
Gcieut  to  show  that  plaintiff  was  Injured  while 
traveling  along   the   walk,  and  that  the  walk 


was  defective,  but  it  must  be  shown  by  a  pre- 
ponderance of  evidence  that  the  defect  caused 
the  injury. 
6.   New  Tbial  —  Gbouhds  —  Newlt  Dm- 

covebed  Evidence. 

Newly  discovered  evidence,  which  is  mere- 
ly cumulative  on  a  part  of  the  case  which  was 
abundantly  proven  and  as  to  which  there  was 
in  fact  no  controversy,  is  not  ground  for  new 
trial. 

[Ed.  Note. — For  cases  in  point,  see  voL  37, 
Cent  Dig.  New  Trial,  {{  218-220.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W.  O.  Chapman,  Judge. 

Action  by  Helen  K  Shannon  and  another 
against  the  city  of  Tacoma.  From  a  judg- 
ment In  favor  of  defendant,  plaintiffs  appeal. 
Afhrmed. 

Govnor  Teats,  for  appellants.  O.  O.  EllU, 
J.  J.  Anderson,  and  R.  B.  Evans,  for  re- 
spondent 

FULLERTON,  J.  The  appellant  Helen  E. 
Shannon,  while  walking  along  a  sidewalk 
In  the  city  of  Tacoma,  received  an  Injury  to 
her  foot,  and  this  action  was  brought  to 
recover  therefor.  In  their  complaint  the  ap- 
pellants allege  that  the  respondent  city 
negligently  allowed  the  walk  where  the  In- 
Jury  occurred  to  become  worn  out  and  de- 
cayed and  otherwise  out  of  repair,  and  that 
there  was  at  the  time  of  the  accident  a  hole 
therein  some  eight  inches  wide  and  three 
feet  long;  that  the  appellant  Heloi  E.  Shan- 
non, while  walking  along  the  same  in  the 
nighttime,  stepped  Into  the  bole,  caught  her 
foot  therein,  and  strained  and  tore  away  the 
ligaments  of  the  foot  and  leg,  leaving  her 
permanently  crippled  and  maimed.  It  was 
further  alleged  that  the  defective  condition 
of  the  walk  was  known  to  the  city  authorities 
long  prior  to  the  Injury,  and  that  they 
negligently  failed  to  repair  the  same.  Issue 
was  taken  on  the  allegations  of  the  complaint 
and  a  trial  had  which  resulted  In  a  verdict 
and  Judgment  for  the  city. 

The  first  error  assigned  Is  predicated  on 
the  cross-examination  of  the  witness  Ada 
Shannon.  It  was  shown  In  her  examination 
la  chief  that  she  was  the  daughter  of  the 
plaintiffs  and  accompanied  her  mother  at 
the  time  of  the  accident  The  following  ap- 
pears In  her  cross-examination:  "Q.  You 
had  gone  along  this  sidewalk  before  this 
night?  A.  Yes,  sir.  Q.  And  knew  something 
of  the  condition  of  the  sidewalk?  Mr.  Teats: 
Objected  to  as  Immaterial.  The  Court:  The 
objection  overruled.  Mr.  Teats:  Plaintiff 
notes  an  exception.  Q.  You  knew  something 
of  the  condition  of  that  sidewalk,  didn't  you? 
A.  Yes,  sir.  Q.  As  you  told  Mr.  Teats,  you 
knew  It  was  In  a  bad  condition?  A.  Yes,  sir. 
Q.  How  did  you  happen  to  go  along  that 
way  that  night?  A.  I  don't  know  for  any 
certain  reason,  only  that  Is  a  little —  Mr. 
Teats:  That  Is  objected  to  as  absolutely  im- 
materlaL  [After  argument]  The  Court:  The 
objection  overruled.  Mr.  Teats:  Plaintiff 
notes  an  exception.    Q.  I  will  ask  you  how 
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you  happened  to  take  that  Street  that  night? 
A.  We  didn't  decide  any  certain  way  we 
would  go,  but  I  knew  the  sidewalks  on 
Anderson  and  Seventh  both  were  poorer  than 
on  Pine  street.  Q.  But  you  often  went  that 
way?  A.  No;  up  Oak,  to  the  blcj'cle  path. 
Q.  That  was  the  way  you  and  your  family 
went?  A.  Yes,  sir.  Q.  As  a  matter  of  fact 
didn't  you  usually  take  the  route  you  did 
that  night?  A.  I  did,  when  alone.  Q.  Didn't 
you  take  that  with  your  mother?  A.  I  don't 
think  so.  Q.  Didn't  you  ever  go?  A.  We 
didn't  go  there  very  often,  and  I  don't  think 
so.  Q.  Why  would  you  and  your  mother 
select  that  route  If  you  thought  it  was  worse? 
Mr.  Teats:  That  is  objected  to  as  Immaterial. 
Mr.  Ellis:  I  want  to  test  the  witness' 
memory  and  accuracy.  Mr.  Teats:  She  stated 
that  she  went  that  way  going  to  school.  The 
Court:  The  objection  overruled.  Mr.  Teats: 
Plaintiff  notes  an  exception.  Q.  It  was  Just 
as  near  across  that  way  as  the  other  way  to 
Mrs.    Mather's?    A.  Yes,    sir." 

It  Is  contended  that  this  was  error  because 
It  permitted  counsel  to  examine  upon  an 
immaterial  matter  prejudicial  to  the  appel- 
lants. It  is  argued  that  a  person  has  the 
right  to  travel  upon  any  of  the  open  sidewalks 
of  a  municlpali^,  and  that  a  person  so  doing 
cannot  be  guilty  of  contributory  negligence, 
even  though  the  walk  be  defective  or  danger- 
ous, and  the  person  traveling  upon  it  Imows 
it  to  be  so.  Such,  however,  is  not  the  rule. 
While  the  fact  that  a  person  travels  along 
a  sidewalk  known  by  him  to  be  defective  and 
dangerous  does  not  of  itself  convict  him  of 
contributory  negligence  in  every  case  where 
injury  occurs,  yet  it  is  always  some  evidence 
of  such  negligence^  and  may  be  shown  to  the 
Jury  In  support  of  a  ■  plea  of  contributory 
negligence.  Where  the  danger  was  slight 
and  trivial,  the  probative  effect  of  the  fact 
is  likewise  slight,  but  the  proof  increases  as 
tbe  dangers  increase,  and,  when  it  reaches 
the  stage  where  an  attempt  to  pass  over  the 
way  would  of  itself  plainly  and  unequivocally 
amount  to  the  want  of  ordinary  care  and 
prudence,  contributory  negligence  is  estab- 
lished as  a  matter  of  law.  But  generally 
the  presumption  arising  from  the  fact  is  not 
conclusive.  It  is  open  to  question  whether 
tbe  incurring  of  the  probable  and  possible 
hazard  of  using  the  way  is  consistent  with 
tbe  exercise  of  ordinary  care  and  prudence. 
In  such  cases  the  question  becomes  a  mixed 
one  of  law  and  fact,  and  is  for  the  determi- 
nation of  the  Jury  under  proper  instructions. 
But  it  is  not  the  rule  that  one  may  use  a 
way  which  he  knows  to  be  dangerous  with 
impunity;  be  must  use  care  commensurate 
with  the  danger,  and  unless  he  does  so  he 
is  guilty  of  contributory  negligence  and  can- 
not recover  for  an  Injury  suffered  l)ecause  of 
tbe  dangerous  condition  of  the  way,  no 
matter  how  negligent  the  authorities  whose 
duty  it  was  to  repair  it  may  have  been. 
There  Is  nothing  in  the  case  of  Jordan  r. 


Seattle,  30  Wash.  298,  70  Pac.  743,  that  is 
contrary  to  this  rule.  It  was  not  there  said, 
nor  was  it  Intended  to  be  said,  that  contribu- 
tory negligence  could  not  be  established  by 
showing  tliat  the  Injured  plaintiff  had  used 
a  defective  or  dangerous  way  without  the 
exercise  of  ordinary  care.  It  may  be  that 
the  questions  objected  to  were  immaterial 
because  there  was  no  showing  or  offer  to 
show  that  the  witness  had  imparted  her 
knowledge  of  tbe  defect  in  the  walk  to  her 
mother,  prior  to  the  time  of  tbe  injury,  out 
this  does  not  require  a  reversal  of  the  case. 
The  answers  to  the  questions  were  not  prej- 
udicial to  the  appellants.  If  they  reflected 
upon  either  party,  It  was  upon  the  respondent, 
and  error  without  prejudice  is  not  a  ground 
for  reversal. 

With  reference  to  the  witness  Teats  the 
following  appears  in  the  record :  "Mr.  Teats : 
On  agreement  of  counsel  that  he  will 
not  enforce  the  rule,  that  he  will  not  pre- 
vent me  from  addressing  the  jury,  I  would 
like  to  be  sworn  to  identify  Identification  B. 
I  don't  like  to  do  this,  but  it  seems  I  am 
the  only  witness  on  the  point.  Qovnor  Teats, 
a  witness  on  behalf  of  plaintiffs,  being  first 
duly  sworn,  testifies  as  follows:  About — 
Mr.  Ellis:  Just  a  moment.  Counsel  has 
taken  the  stand  for  the  purpose  of  Identify- 
ing this  piece  of  board  marked  Identification 
B.  Now,  counsel,  of  course,  will  proceed  to 
make  bis  statement  without  questions,  and 
we  insist,  if  he  does,  the  first  thing  he  does 
is  to  qualify  by  stating  positively  that  he 
knows  exactly  where  the  accident  occurred, 
before  he  Is  allowed  to  make  any  statement 
whatever.  The  Court:  I  will  hear  what- 
ever the  witness  has  to  state,  and,  if  he 
states  anything  objectionable,  you  can  inter- 
pose your  objection  at  the  time.  By  Mr. 
Teats:  I  live  at  South  Oaks  and  South 
Fourteenth.  I  think  about  a  week  after  the 
accident  I  was  called  up<Mi  by  —  I  went 
to  call  on  Mrs.  Shannon  at  her  reqtiest. 
and  she  informed  me  where  she  was  injured. 
I  am  acquainted  with  the  sidewalk,  and 
have  been  for  ten  years,  between  South 
Seventh  and  Sixth  avenue.  Upon  her  in- 
formation I  went  to  the  place —  Mr.  Ellis: 
Now,  your  honor,  we  object  to  this  on  the 
ground  that  counsel  has  not  shown  that  he 
knows  where  the  Injury  occurred,  and  there- 
fore is  not  competent  to  Identify  the  place. 
It  Is  a  self-serving  declaration  through  an 
attorney,  and  clearly  inadmissible  on  any 
theory.  If  such  evidence  could  be  admitted 
there  would  be  no  limit.  A  client  could  state 
facts  in  a  general  way  to  counsel;  counsel 
could  take  the  stand  and  swear  from  those 
facts  and  create  any  state  of  facts;  there 
must  be  a  limit  drawn  somewhere.  Tbe 
Court:  There  Is  force  in  counsel's  conten- 
tion, the  court  recognizes.  At  the  same  time 
I  am  Inclined  to  the  view  that.  In  a  matter 
of  this  kind,  probably  It  is  a  question  for 
the  Jury  rather  than  the  court.  Mr.  Ellis 
(after  further  argument):  We  object  on 
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the  further  ground  that  the  witness'  testi- 
mony would  necessarily  be  hearsay,  as  at- 
tempting to  show  where  the  Injury  occurred 
by  hearsay.  The  Court :  The  objection  over- 
ruled, on  both  grounds.  Mr.  Ellis:  Defend- 
ant notes  an  exception.  By  Mr.  Teats:  I 
proceeded  on  the  east  side  of  Pine  street 
from  South  Seventh  towards  Sixth  avenue, 
and  about  100  feet  toward  Sixth  avenue 
from  South  Seventh  I  found  a  hole  In  the 
sidewalk  on  the  left  hand  side  going,  on 
the  street  side  and  in  the  bottom  of  that 
bole  I  found  Identification  B—  Mr.  EiUs: 
I  move  to  strike,  on  the  further  ground 
that  witness  has  stated  in  the  opening  of 
his  statement  that  this  was  a  week — about 
a  week — after  the  accident  is  alleged  to  have 
occurred,  and  the  evidence  would  be  Incom- 
petent as  to  showing  the  condition  of  the 
walk,  or  tending  to  show  the  condition  of 
the  walk,  when  the  accident  occurred.  The 
Court:  Tour  objection  may  b«  sustained  on 
that  ground.  The  condition  of  the  walk  at 
some  comparatively  long  period  of  time  after 
the  happening  of  the  alleged  accident  would 
not  I>e  competent  Mr.  Teats:  This  is  a 
week  after,  and  is  not  for  the  purpose  of 
showing  the  condition  of  the  walk,  but  for 
the  purpose  of  how  and  where  I  found  this 
Identification  B.  Mr.  Ellis:  That  is  exact- 
ly what  we  are  objecting  to.  The  Court :  I 
think,  such  a  period  of  time  having  elapsed, 
it  would  be  very  unsafe  to  admit  testimony 
as  to  what  w^as  found.  A  week  after  the 
accident  the  court  or  Jury  would  have  no 
means  to  know  what  occurred.  Mr.  Ellis: 
We  move  to  strike  out  all  of  counsel's  testi- 
mony. The  Court:  I  will  sustain  the  mo- 
tion. Mr.  Teats :  Plaintiff  excepts  to  the 
striking  of  the  testimony.  Mr.  Teats:  I 
found  no  other  hole  of  any  dimension — Mr. 
Ellis :  We  object  to  further  testimony  as  to 
the  condition  of  this  sidewalk,  on  the  ground 
stated.  The  Court :  The  objection  sustained. 
Mr.  Teats:  Plaintiff  notes  an  exception. 
Mr.  Ellis :  We  move  to  strike  the  last  state- 
ment of  witness.  The  Court:  The  motion 
sustained,  and  exception  allowed."- 

Counsel  now  argues  that  this  was  error 
because  the  piece  of  t)oard  was  competent 
evidence  for  two  reasons:  First,  it  showed 
the  rotten  condition  of  the  walk ;  and,  second, 
the  size  of  the  hole  Into  which  the  injured 
appellant  stepi)ed.  But  it  will  be  observed 
that  when  obJe<-tlon  was  made  to  the  state- 
ments of  the  witness  counsel  disclaimed  dis- 
tinctly that  the  evidence  was  for  the  purpose 
of  showing  the  condition  of  the  walk,  and 
the  purpose  expressed  excluded  the  other 
reason.  It  would  seem  that  he  could  not 
complain  now  of  the  court's  ruling  unless 
the  evidence  was  admissible  for  the  purpose 
he  sought  to  introduce  it.  He  said  Its  pur- 
pose was  to  show  how  and  where  Identifica- 
tion B  was  found.  But  plainly  it  was  an 
immaterial  question  how  and  where  Identi- 
fication B  was  found,  unless  he  intended  to 
offer  it  in  evidence,  and  of  this  be  gave  no 


intimation,  either  by  offering  It  or  statins 
that  it  was  his  purpose  to  w  offer  it  But 
if  we  accept  the  theory  of  tiie  appellants, 
the  court's  ruling  would  not  be  fatal  to  the 
Judgment  That  there  was  a  hole  in  the 
sidewalk  at  or  near  the  place  where  the 
appellant  received  the  Injury,  and  that  it 
was  of  the  size  and  character  described  in 
the  complaint,  was  testified  to  by  all  the 
witnesses  who  were  asked  concerning  the 
condition  of  the  walk.  All  of  them  testified 
also  that  the  boards  In  the  walk  were  more 
or  less  decayed.  In  fact,  on  neither  of  these 
questions  was  there  any  dispute  in  tlie  evi- 
dence. This  rejected  evidence  could  there- 
fore have  l>een  but  acciuuulative  of  an  un- 
disputed fact,  and  for  the  court  to  limit 
the  amount  of  evidence  upon  an  undisputed 
question  is  never  a  ground  for  a  reversal. 

Many  exceptions  were  taken  to  the  in- 
structions given  the  Jury  and  assigned  as 
error  in  this  court,  but  we  have  found  It 
unnecessary  to  notice  them  separately.  The 
charge  as  a  whole  was  a  clear  exiMsition 
of  the  law  when  applied  to  the  issues  in 
the  case  and  the  facts  before  the  jury,  and 
we  have  repeatedly  held  this  to  be  sui^dent, 
even  though  it  may  contain  expressions  which 
would  state  the  law  too  broadly  or  incor- 
rectly if  standing  alone  or  read  apart  from 
the  context  in  which  such  expressions  are 
found. 

Error  is  assigned  on  the  ruling  of  the  court 
denying  the  motion  for  a  new  trial.  The 
questions  raised  by  the  motion  not  heretofore 
considered  are :  Misconduct  of  a  juror,  that 
the  verdict  of  the  jury  is  not  supported  by 
the  evidence,  and  newly  discovered  evidence. 
The  specific  charge  against  the  juror  is  that 
while  the  Injured  appellant  was  testifying 
the  Juror  read  from  a  pamphlet  which  he 
took  from  his  pocket,  paying  no  attention  to 
her  testimony  whatever,  and  that,  when  a 
certain  other  witness  for  the  appellants  was 
testifying,  the  juror  rolled  the  pamphlet  into 
the  form  of  a  tube  through  which  he  looked  at 
the  witness.  The  affidavits  making  these 
charges  are  specifically  denied  by  the  accused 
juror,  and  his  denial  is  sxipported  by  the  ju- 
rors sitting  next  to  him  and  behind  him  to 
the  effect  that  they  saw  no  such  conduct  on 
the  part  of  their  fellow  juror.  Passing  over 
the  question  whether  the  acts  charged  against 
the  juror  would  be  cause  for  reversal  If  ad- 
mitted or  satisfactorily  proven,  we  cannot 
think  the  evidence  submitted  justifies  the  con- 
clusion that  the  Juror  was  willfully  guilty  of 
theacts  charged.  Ifthe  question  werereduced 
to  one  of  veracity  between  tlie  parties,  we 
would  hesitate  before  concluding  that  the 
weight  of  tlie  proofs  was  against  the  juror, 
but  the  question  is  not  reduce<l  to  this.  There 
was  room  for  an  honest  mistake  on  the  part 
of  the  persons  making  the  charges,  and  we 
prefer  to  believe  that  they  were  honestly  mis- 
taken, rather  than  that  perjury  was  com- 
mitted by  one  side  or  the  other. 

On  the  second  question,  we  tblnl:  the  ver- 
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diet  not  contrary  to  the  evidence.  There 
■was  little  or  no  evidence  to  support  the  al- 
legation that  the  defect  In  the  walk  caused 
the  Injury,  and  the  jury  were  justified  In 
finding  agaluBt  the  appellants  on  this  ground. 
It  is  not  enough  to  show  that  a  person  re- 
ceived an  injury  while  traveling  along  a  walk 
and  that  the  walk  was  defective.  It  must  be 
shown  by  a  preponderance  of  the  evidence 
that  the  defect  caused  the  injury  before  a 
recovery  can  be  bad. 

The  newly  discovered  evidence  went  only 
to  the  condition  of  the  walk.  It  was  to  the 
eCTect  that  the  walk  had  been  long  out  of 
repair,  and  that  a  hole  of  the  size  and  di- 
mensions described  In  the  complaint  existed 
In  the  walk  prior  to  the  time  of  the  Injury. 
But,  as  we  have  stated  before,  the  jury  could, 
not  have  found  against  the  appellants  on 
this  branch  of  the  case.  There  was  no  dis- 
pute, as  we  read  the  record,  of  the  fact  that 
the  walk  was  out  of  repair,  and  that  a  hole 
existed  therein  prior  to  the  time  of  the  ac- 
cident. But  there  was  room  for  the  con- 
tention that  the  proofs  failed  to  show  that 
the  defective  walk  or  the  bole  in  the  walk 
caused  the  accident,  and  additional  evidence 
on  the  first  question  could  In  no  way  aid  the 
want  of  proof  on  the  latter.  Conceding, 
therefore,  that  the  appellants  have  made  a 
showing  sufficient  to  excuse  their  failure  to 
procure  the  additional  evidence  at  the  trial, 
It  can  avail  them  nothing,  since  the  new 
proofs  do  not  go  to  that  part  of  the  case 
where  proof  was  wanting. 

Aa  we  find  no  substantial  error  in  the  rec- 
ord, the  Judgment  must  stand  affirmed,  and 
it  Is  so  ordered. 

MOUNT.  C.  J.,  and  HADLET,  RUDKIN, 
CROW,  ROOT,  and  DUNBAR,  JJ.,  concur. 


BANCROFT   v.    GODWIN    et    al. 
(Supreme  Court  of  Washington.    Dec.  28. 1905.) 

1.  Landlobo  and  Tenant  —  Damages  to 
Tenant's  Goods  and  Riohts— Liability 
or  Landlord. 

A  landlord,  who  undertakes  the  remodel- 
ing of  a  leased  building,  must  accomplish  it 
so  as  not  to  damage  his  tenant's  goods  or  in- 
terfere with  his  enjo.vment  of  the  tenancy,  and 
is  liable  for  the  damages  resulting  to  the 
tenant  in  consequence  of  not  properly  super- 
vising the  work  done  by  8ul)coutractors. 

2.  Tbial— Vebdici^Disbegabd   of  Instbuc- 

TIONS. 

Where  a  landlord  was  liable  for  the  dam- 
ages sustained  by  his  tenant  in  consequence  of 
his  failure  to  properly  supervise  the  work  done 
by  a  contractor  or  subcontractor  in  remodel- 
ing the  leased  building,  a  verdict  for  the  tenant 
would  not  be  set  aside  because  contrary  to 
an  erroneous  charge  that  the  Innillord  was  not 
liable  if  the  damage  was  done  by  a  contractor 
or  subcontractor,  or  their  respective  servants. 
S.  Negligence— Omissions  of  Independent 

CONTBACTOB. 

Where  the  damage  sustained  by  a  tenant 
daring  the  remodeling  of  thr*  leatied  building 
was  occasioned  by  the  negligence  of  a  sub- 
ooDtractor,  doing  the  work,  without  the  super- 


vision of  the  original  contractor,  the  sub- 
contractor, and  not  the  original  contractor,  was 
liable  therefor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  S  68.] 

Appeal  from  Superior  Court,  King  County ; 
Boyd  J.  Tallman,  Judge. 

Action  by  Elizabeth  Cbapin  Bancroft 
against  John  W.  Godwin  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Afllrmed  as  to  defendant  John  W.  Godwin; 
reversed  as  to  defendants  Ryan  &  Co. 

AUen,  Allen  &  Stratton  and  Gill,  Hoyt  & 
Frye,  for  appellants.  Q.  F.  Bogue,  for  re- 
spondent. 

ROOT,  J.  Respondent  commenced  this 
action  to  recover  damages  against  the  ap- 
pellants jointly  oa  account  of  an  injury  to 
a  stock  of  goods,  caused  by  leakage  of  water 
upon  the  same  while  contained  in  a  build- 
ing which  she  had  leased  for  store  purposes 
from  appellant  Godwin,  and  which  building, 
at  the  time  of  the  injury  complained  of, 
was  being  remodeled.  Appellant  Godwin  in- 
terposed an  answer,  denying  all  the  material 
allegations  of  the  complaint  tending  to 
charge  blm  with  liability.  The  appellants 
Byan  &  Go.  interposed  an  answer  containing 
some  denials  and  setting  forth  an  affirmative 
defense  to  the  effect  that  the  octual  work 
of  remodeling  this  building  was  being  done 
by  one  McDonald,  who  was  an  independent 
subcontractor.  Upon  the  trial  the  jury  re- 
turned a  verdict  In  favor  of  respondent,  as 
against  all  the  defendants,  in  the  sum  of 
$500.  Motions  for  a  new  trial  were  inter- 
posed by  Godwin  and  by  Ryan  &  Co.,  re- 
spectively, and  each  also  moved  for  a  Judg- 
ment in  his  favor  non  obstante  veredicto.  All 
of  these  motions  were  denied,  and  judgment 
entered  In  accordance  with  the  verdict. 
From  this  all  of  the  defendants  appealed. 
Numerous  errors  are  assigned  upon  rulings 
of  the  court  touching  the  introduction  of 
testimony ;  but  an  examination  of  these  rul- 
ings convinces  us  that  no  substantial  or 
reversible  error  was  committed. 

Among  ottier  instructions  the  court  gave 
the  jury  the  following :  "In  this  connection 
I  charge  you  that  T.  Ryan  &  Co.  were  not 
the  servants  and  employes  of  said  Godwin." 
And,  further :  "If  you  find  that  the  damage 
was  not  done  by  any  of  Godwin's  negligence, 
or  the  servants  of  Godwin,  but  was  done  by 
T.  Ryan  &  Co.,  his  agents  or  servants,  or 
by  any  other  subcontractor,  then  you  must 
find  in  favor  of  Godwin,  as  I  have  instruct- 
ed." It  is  contended  by  appellant  Godwin 
that  under  this  Instruction  no  verdict  should 
have  been  rendered  as  against  him,  and  that 
said  instruction  was  binding  and  conclusive, 
even  though  it  should  be  deemed  incorrect 
as  a  proposition  of  law.  As  a  matter  of  law. 
In  the  light  of  the  facts  in  this  case,  this 
Instruction  was  erroneous.  The  proposition 
therein  contained  would  be  sound  If  God- 
win's liability  depended  merely  upon  the 
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question  of  negligence  and  was  purely  a 
matter  of  tort  It  Is  alleged  in  the  com- 
plaint and  shown  by  the  evidence  that  the 
remodeling  of  this  building  was  done  in 
such  a  careless  and  unskillful  manner  that 
during  a  rainstorm  the  water  found  Its  way 
through  the  roof  and  ceiling,  and  caused  the 
plastering  to  be  moistened  and  to  fall  upon 
respondent's  goods,  to  their  serious  damage. 
Godwin  had  entered  Into  a  contract  with 
Ryan  &  Co.  to  do  the  work  of  remodeling 
this  building.  Ryan  &  Co.  bad  sublet  or 
transferred  the  contract  to  McDonald,  who 
had  sole  charge  of  the  manner  in  which  the 
work  was  done;  neither  Oodwin  nor  Ryan 
&  Co.  participating  therein.  Hence  no  tort 
on  the  part  of  Goodwin  occasioned  the  in- 
jury complained  of. 

But  it  must  be  remembered  that  the  rela- 
tion of  landlord  and  tenant  existed  between 
Godwin  and  respondent.  The  former  had 
leased  these  premises  to  the  latter  as  a 
store  building,  and  by  virtue  of  said  lease 
actually  or  by  Implication  guarantied  that 
he  would  neither  do  nor  permit  to  be  done 
anything  which  would  render  said  premises 
unfitted  for  such  purpose  or  disturb  the 
substantial  enjoyment  by  his  tenant  thereof, 
as  contemplated  by  said  lease.  When  he 
undertook  to  remodel  said  building,  it  was 
incumbent  upon  him  to  see  that  said  modi- 
fication was  accomplished  In  such  a  manner 
as  not  to  damage  the  goods  of  his  tenant  or 
in  any  way  seriously  Interfere  with  the  bene- 
ficial enjoyment  of  the  tenancy  created  by 
said  lease.  Having,  however,  caused  this 
remodeling  to  be  undertaken,  and  not  hav- 
ing supervised  it  so  as  to  avoid  impairing 
his  tenant's  property  and  substantial  rights, 
he  became  liable  in  damages  for  the  Injury 
thereby  wrought  Wusthoff  v.  Schwartz, 
S2  Wash.  337,  73  Pac.  407.  The  rule,  con- 
tended for  by  appellant  Godwin,  that  the 
verdict  of  a  jury  which  Is  contrary  to  an 
erroneous  instruction  of  the  court  should 
be  set  aside,  we  cannot  apply  in  this  case. 
There  are  doubtless  some  cases  where  this 
is  a  proper  and  salutary  rule.  But  we  do 
not  deem  it  such  where  the  facts  are  as 
this  record  reveals.  We  do  not  think  the 
former  decisions  of  this  court  are  such  as 
to  establish  this  as  a  rule  applicable  in  all 
cases  of  erroneous  Instructions  followed  by 
verdicts  Inconsistent  therewith.  The  verdict 
of  the  jury,  so  far  as  it  affects  Godwin,  will 
not  be  disturbed.  For  the  reasons  already  sug- 
gested, the  motion  of  defendant  Godwin  for 
a  judgment  notwithstanding  the  verdict  was 
properly  denied. 

The  motion  for  judgment  In  favor  of  Ryan 
&  Co.  non  obstante  veredicto  should  have 
been  granted.  No  relationship  of  landlord 
and  tenant  existed  between  respondent  and 
Ryan  &  Co.  There  were  no  contractual  re- 
lations whatever  between  them.  If  re- 
spondent had  any  cause  of  action  against 
Ryan  &  Co.,  It  was  in  tort  arising  by  reason 
of  the  careless  and  negligent  manner  in 


which  the  work  was  being  done.  But  it 
was  alleged  and  established  by  the  proof  that 
Ryan  &  Co.  neither  did  this  work  nor  bad 
any  supervision,  control,  or  management 
thereof.  Any  negligence  or  carelessness  was 
not  theirs,  but  entirely  that  of  their  8al>- 
contractor  McDonald.  As  the  latter  did  the 
work  In  his  own  manner  and  without  the 
direction,  control,  or  supervision  of  the  origi- 
nal contractor,  he  became  and  was  an  inde- 
pendent contractor,  and  was  directly  respon- 
sible for  his  acts  and  omissions,  and  Incapable 
of  charging  the  original  contractor  with 
any  negligence  committed  in  the  carrying 
out  of  the  contract 

The  judgment  of  the  honorable  superior 
court  In  so  far  as  It  affects  the  appellant 
Godwin,  is  afllrmed.  In  so  far  as  it  affects 
the  defendants  Ryan  &  Co.,  It  Is  reversed  and 
remanded,  with  instructions  to  dismiss  the 
action  as  to  said  appellants. 

MOUNT,  C.  J.,  and  CROW,  HADLBT,  and 
RUDKIN,  JJ.,  concur. 

DUNBAR,  J.  I  concur  In  the  result  but 
wish  to  emphasize  my  disapproval  of  the 
rule  contended  for  by  the  appellant  that  the 
verdict  should  be  set  aside  because  It  does 
not  accord  with  the  Instructions,  conceding 
the  Instructions  to  be  erroneous.  The  object 
of  a  lawsuit  Is  to  do  justice  to  litigants,  and 
when  It  Is  so  manifest  to  an  appellate  court 
that  justice  has  been  done,  and  it  appears 
conclusively  that  errors  of  law  have  been  er- 
rors without  prejudice.  It  will  not  defeat  the 
ends  of  justice  by  reversing  a  case  which 
has  been  rightly  decided. 


KEYSTONE  MILLING  CO.   et  al.  t. 

EQUITY  MINING  CO. 

(Supreme  Court  of  Oregon.    Jan.  23,  1906.) 

Mines  and  Minebals  — Location —  Bound- 

ABIES— Evidence. 

In  a  suit  to  quiet  title  to  a  mining  claim, 
evidence  held  to  sustain  a  decree  fixing  t&e 
boundaries  of  the  claim. 

Appeal  from  Circuit  Court,  Grant  County; 
Robert  Eakin,  Judge. 

Suit  by  the  Keystone  Mining  &  Milling 
Company  and  another  against  the  Equity 
Copper  &  Gold  Mining  Company.  From  a 
judgment  in  favor  of  defendant,  plaintiff 
Keystone  Mining  &  Milling  Company  appeals. 
AfiSrmed. 

This  Is  a  suit  to  enjoin  an  alleged  trespass 
on  real  property.  The  plaintiff  the  Keystone 
Mining  &  Milling  Company,  a  corporation, 
Is  the  owner  of  a  quartz  mining  claim  in 
Grant  county,  known  as  the  "Keystone,"  and 
its  coplalntiff,  the  Keystone  Mining  Com- 
pany, a  corporation,  is  In  possession  thereof, 
pursuant  to  a  contract  to  purchase  the  prem- 
ises. The  defendant  the  Equity  Copper  & 
Gold  Mining  Company,  a  corporation,  Is 
the  owner  of  quartz  mining  dalms  called  the 
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"Colorado"  and  the  "Oregon."  It  Is  alleged 
In  the  complaint  tliat  the  defendant,  pretend- 
ing to  develop  Its  claims,  willfully  trespassed 
upon  plaintiff's  lode,  taking  therefrom  and 
converting  to  Its  own  use  large  quantities 
of  valuable  gold-bearing  ore,  to  plaintiffs' 
damage  in  the  sum  of  $20,000,  thereby  de- 
stroying the  substance  of  the  mine,  and  to 
prevent  further  injury  to  the  property  an  in- 
junction Is  prayed.  The  answer  denies  the 
material  allegations  of  the  complaint  and 
avers  facts  tending  to  show  the  defendant's 
title  to  Its  claim.  The  right  to  extract  ore 
from  the  tunnels  which  the  defendant  has 
run  is  asserted  by  adverse  possession  and 
also  by  estoppel.  The  reply  put  in  Issue 
the  sIlegatlonB  of  new  matter  in  the  answer, 
and,  the  cause  having  been  referred,  the 
court  found  from  the  testimony  taken  that 
the  boundaries  of  the  Colorado  claim  do  not 
conflict  with  those  of  the  Keystone;  that 
the  southern  boundary  of  the  Oregon  claim 
overlaps  the  northern  boundary  of  the  Key- 
stone, not  more  than  150  feet,  but  that  the 
defendant  had  done  no  work  on  the  Oregon 
dalm  within  the  limits  of  the  Keystone;  and 
that  plaintiffs  were  not  entitled  to  an  in- 
junction or  to  damages.  A  decree  having 
been  rendered  according  to  such  findings,  but 
establishing  the  boundaries  of  the  defend- 
ant's claim,  the  Keystone  Mining  &  Milling 
Company  appeals. 

N.  G.  Bichards,  for  appellant  John  L. 
Band  and  Errett  Hicks,  for  respondent 

MOOBE,  3.  (after  stating  the  facts).  The 
question  to  be  considered  Is,  where  were  the 
boundaries  of  the  Keystone  claim  originally 
located?  The  transcript  shows  that  in  1881 
W.  F.  Settlemelr  located  the  Wide  West 
quartz  mining  claim,  A.  E.  Starr  the  Key- 
stone, and  W.  B.  Carpenter  the  Green  Moun- 
tain. These  claims,  as  evidenced  by  the  no- 
tices of  location,  which  were  duly  recorded, 
were  each  1,500  feet  In  length  and  300  feet 
In  width  on  each  side  of  a  lode,  and  extend- 
ed in  the  order  named  southwesterly,  and 
were  treated  by  the  locators,  who  were  part- 
ners in  the  enterprise,  as  an  entity  known 
as  the  "Keystone  Mines."  The  location  no- 
tices contained  separate  statements  as  fol- 
lows: The  Wide  West:  "Bunnlng  from  the 
Keystone  quartz  claim  northerly.  Location 
on  the  hillside  on  the  left-hand  side  of  the 
Left-Hand  Fork  of  Dixie  Creek."  The  Key- 
stone: "Running  from  this  notice  southerly. 
This  location  is  on  the  hill  on  the  left-hand 
side  of  the  I.«ft-Hand  Fork  of  Dixie  Creek, 
running  southerly  toward  what  is  known  as 
'Henry  Gulch.' "  The  Green  Mountain: 
"Said  claim  runs  In  a  southerly  direction 
from  the  Henry  gulch  south  of  the  Key- 
stone quartz  ledge."  The  plaintiffs  introdu- 
ced In  evidence  maps  showing  that  the  group 
of  mines  Is  situated  in  sections  2  and  11,  in 
township  12  S.  of  range  33  E.  of  the  Wil- 
lamette meridian.    There  Is  represented  on 


one  of  these  maps  ravines  marked  "Comer 
Gulch"  and  south  thereof  "Henry  Gulch," 
which  are  nearly  parallel,  extending  south- 
easterly and  terminating  at  a  stream  noted 
as  "Left  or  South  Fork  of  Dixie  Creek"; 
such  creek  having  been  named  "left"  con- 
trary to  geographical  rule  by  looking  up 
stream.  While  the  group  of  mines  was  so 
owned  by  the  partners,  Starr,  on  January 
27,  1885,  located  westerly  thereof  another 
quartz  mining  claim  called  the  "Colorado"; 
the  notice  stating  that  it  extended  southerly 
from  Comer  gulch.  Settlemelr  having  part- 
ed with  his  estate  In  the  Keystone  Mines, 
his  successors  in  interest  and  Starr  and 
Carpenter  on  July  5,  1886,  executed  to  J. 
Frank  Watson  a  deed  to  the  Keystone,  the 
Wide  West,  and  the  Green  Mountain  claims; 
the  conveyance  stating  that  the  Wide  West 
and  the  Green  Mountain  claims  were  north- 
erly and  southerly  extensions,  respectively, 
of  the  Keystone.  The  Keystone  Mining  & 
Milling  Company  having  been  Incorporated, 
Watson,  on  July  12,  1880,  executed  to  it  a 
deed  to  the  mining  claims  which  he  pur- 
chased. This  corporation  operated  the  mines 
about  four  years,  when  It  abandoned  the 
Wide  West  and  Green  Mountain  claims, 
whereupon  the  former  was  attempted  to  be 
relocated,  June  24,  1891,  by  W.  W.  Jones, 
C.  B.  Johnson,  and  W.  B.  Woodruff,  who 
placed  the  southern  boundary  thereof  at 
Comer  gulch  calling  the  claim  the  "Little 
Denver."  An  amended  location  of  the  last- 
named  claim  was  made  by  the  same  per- 
sona, November  9, 1881,  in  which  the  courses 
and  distances  from  the  point  of  discovery 
are  given;  the  notice  specifying  that  the 
claim  was  situate  "  on  the  north  side  of 
Comer  gulch,  near  Main  Dixie  creek."  Ish- 
am  Laurance,  having  secured  the  title 
to  the  Little  Denver,  relocated  that  claim, 
September  9,  1898,  calling  It  the  "Oregon." 
Having  secured  the  estate  of  A.  E.  Starr 
and  of  others  in  the  Colorado  claim,  he  ex- 
ecuted a  deed  thereof  and  also  of  the  Oregon 
claim,  November  7,  1902,  to  the  Equity  Cop- 
per &  Gold  Mining  Company,  which  com- 
menced ruimtng  tunnels,  expending  about 
$23,000  for  labor,  when  It  discovered  a 
valuable  deposit  of  gold-bearing  ore.  The 
Keystone  Mining  &  Milling  Company,  on 
August  24,  1903,  entered  Into  a  contract  with 
the  Geiser-Hendryx  Investment  Company,  a 
corporation,  whereby  It  stipulated  to  sell  and 
convey  to  the  latter  the  Keystone  quartz 
mining  claim  for  the  sum  of  $20,000,  payable 
in  18  months,  giving  possession  of  the 
premises. 

A.  Philbrlck,  a  mining  engineer,  at  the  re- 
quest of  the  Geiser-Hendryx  Investment  Com- 
pany, surveyed  what  he  considered  to  be  the 
Keystone  quartz  mining  claim,  placing  the 
north  boundary  thereof  about  1.50  feet  north 
of  Comer  gulch,  and  on  August  22,  1903.  Wat- 
son, as  president  of  the  Keystone  Mining  & 
Milling  Company,  subscribed  the  latter's 
name  to  an  amended  location  notice  of  that 
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claim,  corresponding  to  Phllbrlck's  survey 
thereof.  Watson  thereafter,  concluding  that 
such  survey  vras  Incorrect,  employed  A.  B. 
Browne,  a  mining  engineer,  who  surveyed 
what  he  considered  to  be  the  Keystone  claim, 
placing  the  north  boundary  thereof  about 
800  feet  north  of  Comer  gulch,  thereby  find- 
ing an  excess  of  228.7  feet  on  the  south  end 
of  the  claim.  The  Keystone  Mining  &  Mill- 
ing Company,  on  December  22,  1903,  made  au 
amended  location  of  the  Keystone  claim,  ac- 
cording to  Browne's  survey,  and  the  Qelser- 
Hendryx  Investment  Company,  on  February 
9,  1004,  located  the  excess  found  by  Browne, 
which  was  called  the  "Keystone  Fraction." 
The  corporation  last  mentioned  assigned  all 
Its  interest  in  the  contract  for  the  purchase 
of  the  mine  to  the  Keystone  Mining  Company. 
If  the  northern  boundary  of  the  Keystone 
claim  Is  the  line  located  by  Browne,  the 
west  boundary  thereof  overlaps  the  northeast 
comer  of  the  Colorado  claim  about  200  feet; 
•the  southwest  comer  of  the  Keystone  Frac- 
tion claim  being  about  on  the  line  of  the  Colo- 
rado claim.  If,  however,  the  nortliem  bound- 
ary of  the  Keystone  claim  coincides  with  the 
line  surveyed  by  Phllbrlck  and  as  found  by 
the  trial  court,  though  It  overlaps  the  south- 
ern boundary  of  the  Oregon  claim,  the  west- 
em  boundary  of  the  Keystone  claim  does  not 
interfere  with  the  eastern  boundary  of  the 
Colorado  claim,  and,  as  no  work  has  been 
done  by  the  defendant  on  the  Oregon  claim 
within  the  boundaries  of  the  Keystone  claim, 
the  plaintiffs  have  sustained  no  damage  and 
are  not  entitled  to  an  injunction.  The  re- 
location of  the  northern  boundary  of  the 
Keystone  claim  as  originally  Indicated  by 
the  locator  Is  nece.ssarlly  decisive  of  the  Is- 
sue Involved. 

J.  Frank  Watson,  as  plaintlft's  witness, 
testified  that,  when  he  was  negotiating  for 
the  purchase  of  the  group  of  mines.  A.  E. 
Starr,  one  of  the  locators,  pointed  out  to  him 
what  purported  to  be  the  boundary  common 
to  the  Keystone  and  to  the  Wide  West  claims, 
calling  his  attention  to  a  stump  near  an  open 
cut  to  which  a  board  was  nailed,  having 
thereon  location  notices  of  such  claims,  which 
stump  stood  about  600  or  700  feet  north  of 
Comer  gulch,  and  saying  that  the  point  In- 
dicated was  at  the  discovery  shaft  of  the 
Keystone  claim.  Watson  further  testified 
that  at  that  time  he  made  a  topographical 
sketch  of  the  several  claims,  which,  having 
been  Introduced  in  evidence,  has  indicated 
thereon  the  boundary  common  to  the  Wide 
West  and  to  the  Keystone  claims  located  at 
a  winze  marke<I  "30  feet  deep,"  which  was 
dug  near  the  summit  of  a  hill;  the  outline 
showing  a  deep  depression  intended  to  denote 
Comer  gulch  as  being  situate  about  the  mid- 
dle of  the  Keystone  claim.  The  witnesses 
.Tustin  Henry,  Robert  C.  Reed,  Richard  Hall, 
W.  F.  Settlemelr,  the  locator  of  the  W^ide 
West,  and  W.  B.  Carpenter,  tlie  locator  of 
the  Green  Mountain  claim,  severally  testified 
that  the  location  notice  of  the  Keystone  claim 


was  posted  at  the  point  indicated  by  Watson. 
The  foregoing  Is  a  summary  of  the  testimony 
given  by  plaintiffs'  witnesses  tending  to  show 
that  the  north  boundary  of  the  Keystone 
claim  was  located  about  800  feet  north  of 
Comer  gulch. 

Isham  Laurance  testified  that  Starr  pointed 
out  to  him  the  Keystone  claim  as  lying  south 
of  Comer  gulch,  and  J.  W.  Mack  testified 
that  he  saw  posted  on  a  tree  south  of  Comer 
gulch  the  Keystone  location  notice,  in  speak- 
ing of  which  he  said:  "That  was  the  first 
quartz  notice  I  ever  saw."  A  blue  print  of 
the  several  claims,  offered  in  evidence  by  the 
defendant  has  indicated  thereon  a  point  de- 
nominated "Mack  Notice,"  which,  according 
to  scale,  is  about  175  feet  south  of  Comer 
gulch.  Samson  Roy  testified  that  Starr 
pointed  out  to  him  the  northeast  comer  of 
the  Keystone  claim,  which  was  about  270  or 
300  feet  north  of  Comer  gulch,  and  W.  B. 
Glfford  testified  that  he  was  employed  as  a 
miner  by  Starr,  who  showed  him  the  north 
boundary  of  the  Keystone  claim,  which  was 
evidenced  by  a  stmnp  standing  about  3  or 
4  rods  north  of  such  gulch.  The  testimony 
last  mentioned  constitutes  all  the  direct  evi- 
dence tending  to  show  that  the  north  bound- 
ary of  the  Keystone  claim  was  located  near 
Comer  gulch,  and,  although  the  greater  num- 
ber of  witnesses  place  such  line  about  800 
feet  north  of  the  gulch,  we  think  the  testi- 
mony given  by  defendant's  witnesses,  when 
considered  in  connection  with  certain  facts  to 
be  mentioned,  preponderates,  and  that  the 
finding  and  decree  of  the  trial  court  on  that 
issue  are  correct 

The  witness  J.  W.  Mack,  who  Is  a  surveyor, 
testified  that  Starr  employed  him  to  ascertain 
the  legal  subdivisions  of  public  land  upon 
which  he  had  built  a  bouse,  saying  to  the 
witness  that,  as  there  was  no  proper  place  on 
the  Keystone  claim  to  erect  a  dwelling,  he 
had  built  across  the  gulch  and  wanted  a  de- 
scription of  the  premises,  so  he  could  make  a 
location  thereof  and  save  his  home.  Mack 
further  testified  that  Starr  took  him  to  a 
quarter  post  standing  Just  above  the  mouth  of 
the  gulch,  and  thence  to  the  section  corner 
one-lialf  mile  west,  and,  returning  to  the 
quarter  post,  he  found  by  sighting  through  to 
the  other  point  that  the  house  was  not  on  the 
Keystone  claim,  whereupon  the  witness  gave 
Starr  a  description  of  the  land  which  he  de- 
sired. Justin  Henry  testified  that  Starr  took 
up  a  piece  of  land  on  Comer  gulch.  W.  F. 
Settlemelr  testified  that  he  thought  It  was 
Starr's  Intention  to  take  a  land  claim,  so  that 
his  house,  which  had  not  been  moved,  might 
be  thereon.  Isham  Laurance  testified  that 
Starr's  house  was  built  on  vacant  ground, 
and  that,  when  the  mining  claim  was  sold  to 
Watson,  Starr  received  $.tOO  more  than  either 
of  Ills  partners,  which  sum  was  paid  him  for 
his  house.  M.  Howell  also  testified  that  Starr 
built  his  house  individually,  and  that  he 
was  paid  $500  for  the  dwelling.  A.  B, 
Browne,  who  surveyed  the  Keystone  claim 
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for  plaintiffs,  testified  tbat  his  attention  was 
called  to  a  building  on  the  north  side  of 
Comer  gulch,  which  was  pointed  out  to  him 
as  Starr's  house.  One  of  the  maps  which  this 
witness  prepared,  and  which  was  received  in 
evidence,  has  delineated  thereon  a  square 
marked  "Starr  House."  Measuring  from  the 
west  line  of  such  square  west  to  the  boundary 
of  the  Keystone  claim  as  located  by  Browne, 
according  to  the  scale  of  his  map,  the  distance 
Is  about  60  feet  Tbat  Starr's  bouse  was 
built  west  of  the  side  line  of  the  Keystone 
claim,  as  originally  located,  has  been  estab- 
lished, we  tblak,  beyond  a  doubt  As 
Browne's  survey  places  this  building  within 
the  limits  of  tbe  Keystone  claim.  It  Is  evident 
that  the  western  boundary  thereof  has  been 
"floated"  to  the  west  since  it  was  originally 
located.  This  result  was  secured  by  adopting 
the  stump  Identified  by  plaintiff's  witnesses 
as  the  north  center  end  of  the  Keystone  claim, 
tbe  west  boundary  of  which  is  not  parallel 
with  the  east  boundary  of  the  Ck>lorado  claim. 
The  Wide  West  and  the  Green  Mountain 
claims  were  intmded  by  the  original  locators 
thereof  to  be  the  northerly  and  southerly  ex- 
tensions, respectively,  of  the  Keystone  claim. 
An  examination  of  the  location  notice  of  the 
Green  Mountain  claim  will  show  tbat  It  con- 
tains the  following  statement:  "Said  claim 
runs  in  a  southerly  direction  from  Honry 
gulch  and  south  of  the  Keystone  quartz 
ledge."  Henry  gulch  is  about  2,200  feet  south 
of  Comer  gulch,  as  indicated  by  the  scale 
adopted  by  Browne  in  making  his  map.  Con- 
struing the  notice  of  the  Green  Mountain 
claim  according  to  the  fair  Import  of  the 
words  used  in  the  clause  quoted,  we  think 
there  can  be  no  doubt  tbat  it  was  the  inten- 
tion of  tbe  locator  of  that  claim  to  make 
Henry  gulch  the  northern  boundary  thereof. 
The  distance  from  Comer  gulch  to  Henry 
gulch  being  about  2,200  feet  seems  to  sub- 
stantiate J.  W.  Mack's  testimony  as  to  his 
having  seen  the  location  notice  of  the  Key- 
stone claim  so  far  south  of  Comer  gulch,  and 
to  corroborate  the  testimony  of  Isham  Lau- 
rance  to  the  effect  that,  when  Starr  showed 
blm  the  Keystone  mine,  he  took  this  witness 
south  of  that  ravine.  The  distance  mentioned 
would  also  seem  to  explain  the  description  in 
the  location  notice  of  the  Green  Mountain 
claim  on  the  assumption  that  tbe  Keystone 
claim  extended  to  Henry  gulch,  though  the 
notice  of  the  latter  claim  Is  only  as  follows: 
"This  location  Is  on  the  hill  on  the  Left-IIand 
Fork  of  Dixie  Creek,  running  southerly 
toward  what  Is  known  as  'Henry  Gulch.' " 
Tbe  short  space  Intervening  between  these 
gulches  would  further  appear  to  elucidate  the 
description  last  given,  by  assuming  that,  if 
the  north  boundary  of  the  Keystone  claim 
was  on  the  line  indicated  by  the  stump  re- 
ferred to  as  the  initial  point,  Starr's  notice  of 
location  would  probably  have  stated  that  his 
claim  extended  across  Comer  gulch;  the  testi- 
mony disclosing  that  such  ravine  is  deeper, 
but  not  so  broad,  as  Henry  gulch. 
83  P.— 18 


W.  F.  Settlemelr,  the  locator  of  tie  Wide 
West  claim,  after  an  absence  of  about  20 
years  visited  the  territory  originally  Included 
In  that  claim  in  company  with  F.  D.  Stan- 
ley, Samson  Roy,  D.  R.  Roberts,  and  W.  J. 
Hughes,  who  severally  testified  that  he  took 
them  to  a  stump  near  an  open  cut  north 
of  Comer  gulch,  and  said  that  tbe  Wide 
West  claim  originally  extended  north  and 
south  from  that  point  about  700  and  SOD 
feet,  respectively;  that  Settlemelr  further 
said  tbat  his  son-in-law,  W.  J.  Galbreatb. 
located  a  claim  as  a  northern  extension  of 
tbe  Wide  West  claim,  but,  not  having  made 
any  discovery  of  valuable  mineral  ore  there- 
in, he  dug  a  hole  in  his  claim  and  put 
therein  some  quartz  which  he  took  from  tbe 
Wide  West  claim;  that  Settlemelr,  going 
about  700  feet  north  from  such  open  cut, 
came  to  a  hole  partially  filled,  and  Roberts, 
digging  therein,  found  some  quartz  which 
Settlemelr  said  had  been  brought  from  tbe 
Wide  West  claim.  Two  of  the  witnesses  say 
that,  measuring  from  such  hole.  It  was 
found  to  be  60  feet  south  of  the  north  bound- 
ary of  the  Oregon  claim.  Settlemelr  admits 
making  the  statements  so  imputed  to  him, 
but,  explaining  them,  he  testified  that  after 
showing  such  wltuespes  what  he  supposed 
to  be  the  boundaries  of  the  Wide  West  claim, 
he  was  informed  by  his  son-in-law  and  also 
by  W.  B.  Carpenter  that  the  open  cut  to 
which  he  went  was  in  the  Keystone  claim, 
and  that,  his  memory  having  been  refreshed 
by  such  information,  he  was  satisfied  that 
he  erred  in  what  he  at  first  considered  to 
be  the  boundaries  of  the  Wide  West  claim. 
Settlemelr  further  testified  that  he  came  to 
the  hole  referred  to  sooner  than  he  expected 
to  find  it.  W.  J.  Galbreath  testified  that, 
going  about  1,500  feet  north  of  the  open 
cut,  he  dug  a  bole  about  20  Inches  deep, 
and,  not  discovering  any  ore,  Starr  there- 
after Informed  him  that  he  had  taken  some 
quartz  and  put  it  Into  such  hole,  so  that 
the  witness  could  make  a  location  when  be 
had  time  to  find  the  ledge. 

Mr.  Settlemelr  Is  70  years  old,  and  he 
had  not  been  at  the  Keystone  claim  for 
about  20  years,  until  he  visited  It  Just  prior 
to  the  trial  herein,  in  company  with  the 
officers,  agents,  and  employes  of  tbe  defend- 
ant company.  His  age  and  the  time  that 
had  elapsed  since  he  saw  the  proiwrty  ex- 
plains. In  our  opinion,  why  he  so  readily 
acquiesced  in  the  suggestion  of  others  in 
respect  to  the  boundaries  of  the  Keystone 
claim.  We  do  not  doubt  the  sincerity  of 
his  ultimate  belief  in  respect  to  the  issue 
involved,  for  an  examination  of  his  testi- 
mony clearly  showes  a  desire  to  tell  the 
whole  truth;  but  we  nevertheless  believe 
that  the  discovery  of  the  quartz  In  the  hole 
which  he  claimed  bis  son-in-law  dug  con- 
clusively shows  tbat  his  prior  opinion  as 
to  the  north  boundary  of  the  Wide  West 
claim  was  correct.  That  A.  E.  Starr,  the 
locator  of  the  Keystone  claim,  showed  Wat- 
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80Q  a  stump  near  a  winze  wblcb  he  claimed 
was  on  the  boundary  common  to  that  claim 
and  to  the  Wide  West,  there  can  be  no 
doubt,  as  is  evidenced  by  the  topographical 
sketch  made  by  Watson  at  the  time  he  pur- 
chased the  property.  It  will  be  remembered 
that  Starr  pointed  out  to  various  persons, 
who  appeared  as  witnesses  at  the  trial,  dif- 
ferent points  as  corners  and  north  center 
ends  of  the  Keystone  claim.  The  variant 
points  so  Indicated  by  him  cannot  all  be 
correct,  and,  this  being  so,  we  think  the 
location  notice  of  the  Green  Mountain  claim, 
fixing  the  north  boundary  thereof  at  Henry 
gulcb ;  the  building  of  Starr's  house  off  the 
Keystone  claim  as  originally  located ;  and  the 
discovery  of  the  quartz  in  the  bole  jKtinted 
out  by  Settlemeir — give  preponderance  to 
the  testimony  produced  by  the  defendant 
and  irresistibly  lead  to  the  conclusion  that 
the  Keystone  claim  did  not  originally  extend 
80  far  north  as  Starr  claimed  to  Watson 
and  to  others  who  appeared  as  plaintiffs' 
witnesses. 

In  our  opinion  the  testimony  of  J.  W. 
Mack,  to  the  effect  that  he  saw  the  location 
notice  of  the  Keystone  claim  posted  on  a 
tree  standing  south  of  Comer  gulch  is  en- 
titled to  credit,  because  he  says  such  notice 
was  the  first  he  had  ever  seen  of  a  quartz 
mining  claim.  Such  notice,  being  the  first 
of  its  kind  Mack  had  ever  seen,  would  in 
all  probability  attract  his  attention,  and  thus 
impress  upon  his  memory,  not  only  the  form 
thereof,  but  the  particular  place  of  its  lo- 
cation as  well.  This  notice  is  attempted  to 
be  explained  by  several  of  plaintiffs'  wit- 
nesses, who  testify  that  an  old  water  right 
notice  was  i)osted  in  Comer  gulch.  We  do 
not  tblnk  the  explanation  contradicts  Mack's 
statement,  for  the  point  to  which  he  referred 
is  several  feet  south  of  the  gulch,  where 
the  testimony  shows  the  surface  of  the 
ground  to  be  very  precipitous,  In  which 
place  it  would  seem  unreasonable  to  think 
that  a  water  right  notice  would  be  posted, 
but  rather  in  the  ravine,  as  testified  to  by 
some  of  plaintiffs'  witnesses,  thus  showing 
that  more  than  one  notice  was  posted  in 
that  vicinity. 

We  believe  that  a  fair  consideration  of  all 
the  testimony  introduced  at  the  trial,  when 
construed  in  connection  with  the  circumstan- 
ces adverted  to,  fairly  shows  that  the  north 
boundary  of  the  Keystone  claim  never  orig- 
inally extended  north  of  Comer  gulch ;  but, 
the  trial  court  having  established  such  bound- 
ary on  a  line  about  150  feet  north  thereof 
and  no  complaint  having  been  made  by  the 
defendant,  we  conclude  to  leave  the  boundary 
as  thus  determined.  The  boundaries  of  the 
Colorado  claim,  in  which  the  mining  com- 
plained of  has  been  done  by  the  defendant, 
are  hereby  established  as  surveyed  by  F.  D. 
Stanley,  to  wit:  Beginning  at  a  stake  at 
the  southwest  corner  of  the  claim,  from 
which  the  northwest  corner  of  section  11 
in  township  12  S.  of  range  33  E.  bears  N. 


87°  1'  W.  1,521.59  feet;  thence  N.  39'  11'  E. 
1,475.09  feet,  to  a  stake;  thence  S.  63°  47' 
E.  COO  feet,  to  a  stake ;  thence  S.  39°  10'  W. 
1,500  feet,  to  a  stake;  and  thence  westerly 
to  the  place  of  beginning. 

It  follows,  from  these  considerations,  that 
the  decree  of  the  court  below  is  affirmed. 


GRIMBERG  t.  COLUMBIA  PACKERS' 

ASS'N. 

(Supreme   Conrt   of   Oregon.    Nov.   27,   1905.) 

1.  SuippiNG  —  Chabtebs  —  Natums  or  Con- 
tract—Pbesumptions. 

It  is  presumed  that  a  charter  party  is  a 
contract  of  affreightment,  unless  its  terms  show 
a  clear  intention  to  make  a  demise  to  the 
charterer. 

[Ed.  Note. — For  cases  In  point,  see  voL  44, 
Cent.  Dig.  Shipping,  {  149.] 

2.  Same— Construction  of  Contract. 

A  charter  party  must  be  construed  as  other 
contracts,  and,  when  the  true  iutendment  of  the 
parties  is  ascertained,  it  must  prevail. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Shipping,  {  142.] 

3.  Same— Charterer  as  Owner  fob  Votaob. 

Where  a  charter  party  transfers  to  the 
charterer  the  entire  command,  possession,  and 
control  of  the  vessel,  the  cliarterer  is  owner  for 
the  service  stipulated  for ;  but  where  a  charter 
party  is  merely  an  agreement  for  the  use  of  the 
vessel,  the  general  owner  at  the  same  time  re- 
taining command,  possession,  and  control  over 
her  navigation,  the  charterer  is  a  contractor  for 
the  specific  service,  and  the  responsibilities  of 
the  owner  are  not  changed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Shipping,  {{  149,  150.] 

4.  Same  —  Meaning  of  "Fbeiqhting"  in 
Charter. 

The  word  "freighting"  in  a  charter  party, 
whereby  the  owner  of  a  vessel  agrees  on  the 
"freighting"  and  cliartering  thereof  to  the  char- 
terer for  one  i-oyage,  means  a  loading  witii  goods 
for  transportation,  and  does  not  indicate  a  de- 
mise of  the  vessel  to  the  charterer. 

5.  Same  —  Meaning  of  "Chabtebing"  in 
Ciiabteb. 

The  word  "chartering,"  in  a  charter  party 
whereby  the  owner  of  a  vessel  agrees  on  the 
freighting  and  "chartering"  thereof  to  the  char- 
terer for  one  voyage,  does  not  necessarily  menu 
a  letting  of  the  vessel  by  way  of  demise,  but  is 
equally  consistent  with  the  idea  of  a  contract 
of  affreightment. 

C.  Same— Stipulations— Construction. 

A  charter  party  binding  the  owner  to  keep 
the  vessel  during  the  voyage  well  fitted,  tac- 
kled, etc.,  giving  the  charterer  the  sole  use 
of  the  vessel,  except  the  private  apartments  of 
the  master  in  the  cabin,  and  providing  that  no 
goods  shall  be  laden  on  board,  except  for  the 
charterer,  gives  the  owner  an  oversight  over 
the  vessel  during  the  voyage,  and  hinds  him  to 
engage  in  freighting  her,  and  is  inconsistent 
with  a  demise  of  her  to  the  charterer. 
7.  Same. 

A  provision  In  a  charter  party,  whereby  the 
charterer  covenants  to  charter  and  hire  a  vessel 
and  to  pay  for  the  charter,  including  the  cap- 
tain's salary,  during  the  voyage,  a  specified  sum 
on  the  acceptance  of  the  vessel  and  a  specified 
snm  per  month  until  the  vessel  is  discharged  of 
her  cargo,  is  not  inconsistent  with  a  contract  of 
affreightment  only,  where  the  provision  is  con- 
tained in  a  covenant  on  the  part  of  the  char- 
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terer,  and  the  owner  h&a  not  on  his  x>art  em- 
ployed any  words  operative  aa  a  demise. 
8.  Saicg. 

A  charter  party  contained  no  technical 
words  of  demise,  nor  was  the  vessel  let  to  hire. 
The  charterer  covenanted  to  "charter  and  hire." 
The  owner  provided  the  master.  The  charterer 
engaged  the  crew  and  bound  himself  to  pay  all 
port  charges  and  labor  bills  and  provisions  dur- 
ing the  voyage,  and  to  "deliver  the  vessel  in 
port  of  destination  to  the  owner,  and  agreed  to 
employ  the  vessel  only  In  lawful  trade.  The 
master's  wages  were  included  in  monthly  pay- 
ments to  be  made  for  the  charter.  The  first 
payment  was  to  he  made  on  the  day  of  the  "ac- 
ceptance" of  the  vessel  by  the  charterer.  The 
owner  agreed  to  place  the  vessel  at  a  wharf  se- 
lected by  the  charterer,  at  which  time,  the 
▼easel  being  safely  moored,  the  charter  should 
"commence,  and  If  the  vessel  was  not  so  de- 
livered the  charterer  might  cancel  the  charter. 
Held  that,  though  the  words  "charter  and  hire" 
and  "acceptance"  and  "deliver"  indicated  a  de- 
mise, they  were  not  inconsistent  with  a  contract 
of  affreightment  merely,  and  in  view  of  the  ab- 
senoe  of  words  of  demise  and  the  presumption 
against  a  demise  the  charter  party  must  be  con- 
stmed  as  one  of  affreightment  only. 

Appeal  from  Carcult  Court,  Clatsop  Coun- 
ty; Thomas  A.  McBride,  Judge. 

Action  by  Charlotte  Grlmberg,  adminlstra- 
trlx  of  Emanuel  Grlmberg,  deceased,  against 
the  Columbia  Packers'  Association.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Plaintiff  sues  to  recover  damages  for  the 
death  of  Emanuel  Grlmberg,  alleged  to  have 
been  caused  through  the  negligence  of  the 
defendant  It  is  alleged  that  Grlmberg  was 
In  the  employ  of  the  defendant  In  the  ca- 
pacity of  a  sailor  on  the  vessel  St.  Nicholas, 
under  charter  from  George  W.  Hume  &  Co., 
of  San  Francisco,  who,  being  ordered  aloft, 
obeyed,  but  that,  while  In  the  rigging  of  the 
vessel,  and  using  a  becket  on  the  roizzen 
topgallant  yard.  It  gave  way,  whereby  he 
was  precipitated  to  the  deck  of  the  vessel, 
sustaining  Injuries  from  which  he  died.  The 
alleged  carelessness  consists  In  allowing  the 
becket  to  become  unsafe  and  Insecure.  The 
accident  Is  alleged  to  have  happened  on  the 
ship's  homeward  voyage  from  Nushagak 
Harbor,  Alaska,  to  the  port  of  Astoria,  Ore. 
When  plaintiff  concluded  her  evidence  at  the 
trial,  the  defendant  moved  for  a  nonsuit, 
which  being  granted,  the  defendant  had  judg- 
ment, and  plaintiff  appeals. 

George  Noland,  for  appellant  G.  C.  Ful- 
ton, for  respondent 

WOLVERTON,  C.  J.  (after  stating  the 
facts).  From  the  allegations  in  the  com- 
plaint the  accident  must  be  deemed  to  have 
happened  upon  the  high  seas,  for  the  vessel 
was  on  her  homeward  voyage  from  her  port 
of  destination  in  Alaska  to  her  port  of  final 
discharge  In  Oregon.  The  theory  of  plain- 
tiff Is  that  defendant  was  the  owner  of  the 
vessel  pro  hac  vice  for  the  voyage,  and,  there- 
fore, being  in  possession  and  command,  was 
responsible  for  the  accident  and  liable  In 
damages  for  the  Injury  sustained.    The  de- 


fendant combats  the  proposition,  and  con- 
tends that  the  liability  Is  with  Hume  &  Co., 
the  general  owners  of  the  vessel.  It  Is  prac- 
tically conceded  by  appellant's  counsel  that 
unless  the  defendant  was  the  lessee  of  the 
vessel  St  Nicholas,  under  a  demise  from 
the  owner,  it  is  not  liable  for  the  damages 
sustained.  Whether,  therefore,  the  charter 
party  between  Hume  &  Co.  and  the  defend- 
ant touching  the  navigation  of  the  vessel, 
constitutes  a  demise  thereof,  or  Is  a  mere 
contract  of  affreightment  Is  at  the  outset  a 
material.  If  not  the  vital,  question  for  our 
consideration. 

The  charter  party  was  made  and  conclud- 
ed In  San  Francisco  between  Greorge  W. 
Hume  &  Co.  of  the  first  part  and  the  Colum- 
bia River  Packers'  Association  of  the  second 
part.  The  following  Is  an  abstract  of  the 
provisions  of  the  charter  party,  material 
for  our  purposes,  viz.:  That  the  party  of 
the  first  part  "does  covenant  and  agree  on 
the  freighting  and  chartering  of  the  said 
vessel  unto"  the  second  party  "for  one  voy- 
age from  the  port  of  San  Francisco,  Cali- 
fornia, with  option  via  Astoria,  Oregtw,  to 
Nushagak  Harbor,  Bristol  Bay,  Alaska,  and 
thence  to  Astoria  or  Puget  Sound,  final  port 
of  destination,"  and  "does  engage  that  the 
said  vessel,  in  and  during  the  said  voyage, 
shall  be  kept  tight  staunch,  well  fitted,  tac- 
kled, and  provided  with  every  requisite  neces- 
sary for  such  a  voyage.  That  the  whole  of 
such  vessel,  excepting  the  private  apartments 
of  the  master  in  the  cabin,  and  his  naviga- 
tion room,  and  necessary  room  on  the  ship 
for  sails  and  necessary  extra  tackle,  shall 
be  at  the  sole  use  and  disposal  of  the"  second 
party  "during  the  voyage  aforesaid;  and 
that  no  goods  or  merchandise  whatever  shall 
be  laden  on  board  otherwise  than  for  said 
party  of  the  second  part  or  its  agent  with- 
out Its  consent"  That  the  second  party 
"does  covenant  and  agree  •  •  ♦  to  charter 
and  hire  said  vessel  as  aforesaid,"  and  to 
pay  "for  the  charter  of  said  vessef,  includ- 
ing the  captain's  salary,  during  the  voyage 
aforesaid"  $1,500  "on  the  day  of  acceptance 
of  said  vessel  alongside  of  the  wharf  in  San 
Francisco,  and  thereafter  fifteen  hundred 
dollars  monthly  In  advance  and  pro  rata 
for  fractional  part  of  a  month,  until  said 
vessel  is  discharged  of  all  her  cargo  in  As- 
toria, Oregon,  or  Puget  Sound,  the  final  port 
of  destination.  It  is  further  agreed"  that 
the  second  party  "shall  pay  all  wages  of 
crew  (excepting  captain)  and  all  port  charges 
and  labor  bills  from  the  date  this  charter 
party  commences,  and  to  furnish  all  neces- 
sary provisions,  fuel,  water,  and  lights  dur- 
ing the  whole  of  said  voyage,  and  at  the 
termination  of  this  ctiarter  to  deliver  the 
said  vessel  in  port  of  Astoria  or  Puget  Sound 
to  the"  first  party  "in  as  good  condition 
(reasonable  wear  and  tear  excepted)  as  she 
is  at  the  commencement  of  this  charter,  dan- 
gers of  the  sea  and  navigation,  and  acts 
of  God  and  the  elements,  and  fire  exqepted" 
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and  that  it  will  "employ  said  vessel  only  in 
lawful  trade,  and  no  goods  or  merchandise 
Khali  be  laden  on  board  thereof  for  the  pur- 
imse  of  milawfal  trading."  That  the  first 
party  "will  place  the  aforesaid  vessel,  with 
swept  hold  ready  for  cargo  •  •  *  along- 
side of  snch  safe  wharf  In  San  Francisco 
as  the  party  of  the  second  part  may  direct, 
*  *  *  at  which  time,  said  vessel  being 
safely  moored,  said  charter  shall  commence," 
bnt  that,  if  "said  ship  shall  not  be  delivered 
to  the  party  of  the  second  part  in  the  man- 
ner and  at  the  time  designated,  then  the 
party  of  the  second  part  may  at  its  option 
cancel  this  charter";  and  that,  "in  case  the 
said  vessel  be  lost  or  wrecked,"  the  second 
party  shall  pay  to  the  first  party  "the  freight 
under  this  charter  up  to  the  day  the  said 
vessel  is  lost  or  wrecked,  and  in  case  the 
said  vessel  shall  return  to  this,  or  any  other 
piort,  unable  to  complete  the  said  voyage, 
this  charter  shall  cease  and  terminate."  The 
second  party  further  agrees  tiiat  "on  the  de- 
livery of  said  vessel  at  the  terminati<m  of 
the  charter  she  shall  be  dear  and  free  of 
any  Hens  for  services  performed  to  or  on 
board  the  same,  and  for  materials  furnished. 
Payments  for  services  or  materials  are  by 
this  chairter  party  required  to  be  made  by 
the  party  of  the  second  part.  That  she  shall 
be  flree  from  all  or  any  claims  or  demands 
or  liens  for  breach  of  passengers  or  carry- 
ing contract,  unless  the  damages  caused 
shall  be  by  reason  of  the  unseaworthiness 
of  the  vessel,  but  not  otherwise,"  and  that 
the  second  party  shall  "at  all  times  have 
enough  men  aboard  to  properly  care  for 
ship  and  her  safety."  That  the  first  party 
"shall  furnish  and  supply  said  ship  with 
sufficient  tackle,  gear,  and  falls  to  handle 
cargo,  and  necessary  lines  for  moorings." 

The  question  presented  arises  almost  whol- 
ly upon  a  construction  of  the  charter  party, 
for  there  are  but  few  extraneous  facts  that 
shed  any  light  upon  the  subject,  which  is 
whether  the  agreement  Constituted  a  demise 
of  the  vessel  to  the  defendant  or  was  merely 
a  contract  of  affreightment ;  the  general  own- 
ers retaining  the  control,  management,  and 
navigation  thereof.  It  is  well  to  observe  at 
the  outset  that  the  presumption  primarily 
Is  against  a  demise,  and  the  contract  is  to 
be  construed  as  one  for  an  affreightment; 
unless  the  terms  show  a  clear  intendment  to 
the  contrary.  Say  the  learned  authors  of 
the  American  and  English  Encyclopedia  of 
Law  (2d  Ed.)  vol.  7,  p.  167:  "The  presump- 
tion is  that  the  ownership  of  the  vessel,  even 
diu-ing  the  period  covered  by  the  charter 
party,  continues  in  the  general  owner;  and, 
unless  the  Intention  to  transfer  the  posses- 
sion and  ownership  to  the  charterer  Is  un- 
equivocally manifested  by  the  contract,  a 
charter  party  will  not  be  treated  as  a  lease 
or  demise  of  the  ship,  but  will  be  treated  as 
a  contract  of  affreightment"  So,  In  Reed 
V.  United  States,  11  Wall.  691,  601,  20  L.  Ed. 
220,  Mr.  Justice  Clifford  says:    "Courts  of 


Justice  are  not  Inclined  to  regard  the  con- 
tract as  a  demise  of  the  ship,  if  the  end  in 
view  can  conveniently  be  accomplished  with- 
out the  transfer  of  the  vessel  to  the  charter- 
er, but  where  the  vessel  herself  is  demised  or 
let  to  hire,  and  the  general  owner  parts 
with  the  possession,  command,  and  naviga- 
tion of  the  ship,  the  hirer  becomes  the  owner 
during  the  term  of  the  contract,  and,  if  need 
be  he  may  appoint  the  master  and  ship  the 
mariners,  and  he  becomes  responsible  for 
their  acts."  The  burden,  therefore,  lies 
with  the  plaintiff  to  overcome  this  presump- 
tion. 

About  the  only  extraneous  evidence.  Im- 
portant to  the  inquiry,  is  that  the  decedent 
was  employed  by  the  defendant  at  Astoria, 
Ore.,  in  the  capacity  of  a  sailor  on  the  voy- 
age, and  others  were  so  employed  by  defend- 
ant for  a  like  service ;  that  they  shipped  on 
the  vessel  at  Astoria ;  that  there  were  three 
mates  in  the  service  of  the  ship;  and  tliat 
the  second  mate  directed  the  deceased  td  go 
aloft,  which  order  being  obeyed,  he  met  with 
the  mishap  in  question,  causing  his  death. 
Aside  from  the  bearing  tills  evidence  may 
have  as  .  showing  what  was  done  In  pnr- 
suaace  of  the  charter  party,  the  instrument 
itself  must  be  construed  as  otlier  contracts, 
and,  when  the  true  Intendment  of  the  parties 
is  ascertained,  it  must  prevail.  We  should 
keep  In  mind,  however,  the  presumption  ap- 
plicable, so  that  the  doubt,  if  one  exists, 
may  be  resolved  in  favor  of  a  contract  of 
affreightment,  rather  than  a  demise  of  the 
vessel.  See,  further,  Adams  v.  Homeyer, 
100  Am.  Dec.  391,  and  Certain  Logs  of  Ma- 
hogany, 2  Sumn.  5S9,  Fed.  Cas.  No.  2,559. 
The  general  rule  of  construction  relating  to 
the  charter  party  is  that  if  the  vessel,  the 
subject  of  the  agreement,  be  let  so  that  there 
is  a  transfer  or  relinquishment  to  the  char- 
terer of  the  entire  command,  possession,  and 
subsequent  control,  he  wUl  be  treated  as 
owner  for  the  time  being;  that  is,  for  the 
voyage  or  particular  service  stipulated  for. 
However,  if  the  charter  party  is  but  an 
agreement  or  covenant  for  the  use  of  the 
vessel  or  some  designated  part  thereof,  the 
general  owner  at  the  same  time  retaining 
command,  possession,  and  control  over  its 
navigation,  the  charterer  must  be  regarded 
as  a  contractor  only  for  a  designated  or 
specific  service,  which  does  not  alter  the 
duties  and  responsibilities  of  the  owner.  In 
the  one  case  the  charter  party  operates  as 
a  lease  or  demise  of  the  vessel,  whereby  the 
lessee  assumes  the  duties  and  liabilities  in  a 
large  measure,  at  least,  of  the  owner;  while 
In  the  other  the  agreement  is  for  a  special 
service  to  be  rendered  by  the  owner  of  the 
vessel.  Reed  v.  United  States,  supra.  "All 
the  cases  agree,"  says  Mr.  Justice  Field,  in 
Leary  v.  United  States,  14  Wall.  607,  611, 
20  L.  Ed.  756,  "that  entire  command  and  pos- 
session of  the  vessel,  and  consequent  control 
over  its  navigation,  must  be  surrendered  to 
the  charterer   before   he   can   be   held  as 
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special  owner  for  the  voyage  or  other  service 
mentioned."  "But,"  says  Mr.  Justice  Story, 
In  Marcardler  v.  Chesapeake  Ins.  Co.,  8 
Cranch,  38,  48,  8  L.  Ed.  481,  "where  the 
g«i«ral  owner  retains  the  possession,  com- 
mand, and  navigation  of  the  ship,  and  con- 
tracts to  carry  a  cargo  on  freight  for  the 
voyage,  the  charter  party  is  considered  as 
a  mere  affreightment,  sounding  in  covenant, 
and  the  freighter  is  not  clothed  with  the 
cliaracter  or  legal  responsibility  of  owner- 
ship." See,  also.  United  States  v.  Shea,  152 
U.  S.  179,  14  Sup.  Ct  519,  38  L.  Ed.  408, 
and  Emwy  v.  Hersey,  16  Am.  Dec.  268.  So 
that  the  distinguishing  feature  between  (i 
demise  of  tlie  sliip,  whereby  the  legal  re- 
sponsibilities of  ownership  are  transferred  to 
and  assumed  by  the  charterer,  and  an  agree- 
ment, for  affreightment,  is  clear,  and  the 
main  ditBculty  lies  in  determinlug '  what 
the  parties  intended  by  the  charter  party, 
considering  the  language  in  which  it  is 
clothed. 

The  first  clause  of  the  charter  party  con- 
sists exclusively. of  words  of  covenant,  apd 
not  of  demise.  They  are  that  ttie  ilrat  party 
"does  covenant  and  agree  on  the  freighting 
and  chartering  of  the  said  vessel  unto"  the 
second  party  "for  one  voyage."  "Freight- 
ing" signifies  a  loading  with  goods  or  other 
(wmmodities  for  transportation  (,Web.  Die.), 
and  "chartering"  does  not  necessarily  mean 
a  letting  of  the  ship  by  way  of  demise, 
and  is  equally  as  consistent  with  the  idea 
of  a  contract  for  affreightment.  Koss  v. 
Charleston  M.  &  S.  Transportation  Co.,  42 
S.  C.  447,  20  S.  E.  285.  £'ollowing  this  are 
engagements  of  the  first  party  in  two  clauses 
—the  first  to  the  effect  "that  the  said  vessel. 
In  and  during  the  voyage,  shall  be  kept 
tight,  staunch,  well  fitted,  tackled,"  etc.; 
and  the  second  that  "the  whole  of  such 
vessel,  excepting  the  private  apartments  of 
the  master  In  the  cabin,"  etc.,  "shall  be  at 
the  sole  use  and  disposal  of  the"  second 
party  daring  the  voyage,  and  that  no  goods 
"shall  be  laden  on  board  otherwise  than  for 
said"  second  party.  These  contain  cogent 
and  forcible  expressions  indicating  that  an 
affreightment  only  was  intended,  and  not  a 
demise.  They  imply,  first,  that  the  owners 
f>hall  have  an  oversight  of  the  ship  to  see 
that  it  be  kept  in  proper  condition  during 
the  voyage,  and,  second,  that  they  should 
engage  in  freighting  the  vessel,  consistent 
with  the  previous  clause,  agreeing  that  no 
goods  should  be  laden  thereon  except  such 
as  the  charterer  should  designate.  The  en- 
gagements are  simply  what  they  purport  to 
be,  covenants  on  the  part  of  the  owners,  and 
are  inconsistent  and  incompatible  with  the 
Idea  of  a  demise.  Lieary  v.  United  States, 
supra. 

We  come,  now,  to  the  next  clause,  which 
consists  of  stipulations  on  the  part  of  the 
defendant.  It  reads,  in  effect,  that  the  sec- 
ond party  "does  covenant  and  agree  to 
charter  and  hire  said  vessel,"  and  "to  pay 


for  the  charter  of  said  vessel,  including  the 
captain's  salary,  during  the  voyage"  $1,500  on 
the  day  of  acceptance  of  the  vessel,  and  $1,500 
per  month,  until  "said  vessel  is  discharged  of 
all  her  cargo."  The  clause  runs  in  covenant 
and  agreement  by  its  direct  terms;  that  is  to 
say,  it  is  a  covenant  to  charter  and  hire,  and 
to  pay  the  stipulated  sum  of  $1,500  per 
month  for  the  charter.  The  use  of  the  term 
"hire,"  like  the  word  "charter,"  is  not  in- 
consistent with  the  idea  of  a  covenant  or 
agreement  only  for  freighting  accommoda- 
tions aboard  ship.  Says  Mr.  Justice  Bliss, 
in  Adams  v.  Homeyer,  supra:  "Nor  can 
anything  be  inferred  from  the  repeated  use 
of  the  term  'hire,'  for  the  word  may  as  well 
apply  to  the  price  for  service  of  a  lease." 
But,  in  the  connection  in  which  the  word  is 
used  in  the  present  Instance,  the  inference 
would  be  rather  against  the  signification 
of  a  leasing,  for  it  is  contained  in  a  cove- 
nant on  the  part  of  the  charterer,  while  the 
owners  have  not  on  their  part  employed  any 
terms  which  are  ordinarily  considered  opera- 
tive words  In  a  lease  or  demlsa  But  these 
clauBos,  considered  simply  In  their  relations 
one  to  another,  are  not  controlling,  but  may 
yet  be  dominated  and  their  true  intendment 
governed  .  by  subseqaent.  conditions  of  the 
charter  party.  In  Marcardler  v.  Chesapeake 
Ins.  Co.,  supra,  the  charter  party  contained 
this  language:  "Granted  and  to  freight  let, 
•  •  ♦  the  said  brig,  excepting  and  reserv- 
ing her  cabin  for  the  use  of  the  master." 
And  by  the  first  clause  in  the  case  of  Clark- 
son  v.  Edes,  4  Cow.  470,  the  owner  agreed 
"to  freight  and  to  let"  to  tlie  charterer 
the  whole  of  the  sliip,  and  yet  it  was  held  In 
each  of  those  cases,  considering  all  the  terms 
of  the  charter  party,  that  the  ownership  and 
possession  was  retained  by  the  general  own- 
er. Here  were  positive  terms  used,  strongly 
indicative  of  an  Intendment  that  the  ship 
should  pass  to  the  charterer  under  a  demise. 
The  first  payment  in  the  present  charter 
party  was  to  be  made  on  "the  day  of  the 
acceptance"  of  the  vessel  by  the  charterer. 
The  word  "acceptance"  has  a  significance 
that  we  will  discuss  presently.  By  succeed- 
ing clauses  it  was  agreed  tliat  the  charterer 
should  pay  all  wages  of  the  crew,  excepting 
the  captain,  all  port  charges  and  labor  bills, 
and  furnish  all  necessary  provisions,  fuel, 
etc.,  during  the  whole  of  the  voyage,  and 
should  at  the  termination  of  the  charter  de- 
liver the  vessel  In  port  of  destination  to  the 
owner  in  as  good  condition  as  when  charter- 
ed, reasonable  deterioration  for  usage  ex- 
cepted, and  that  it  should  "employ"  the  ves- 
sel only  in  lawful  trade.  These  clauses 
certainly  militate  strongly  against  the  Idea 
of  a  contract  of  affreightment,  for  the  char- 
terer has  taken  upon  himself  the  entire  ex- 
pense of  the  voyage,  except  the  wages  of  the 
captain,  which  are  provided  for  in  the  con- 
sideration for  the  charter  of  the  vesseL  In 
other  words,  the  captain's  wages  w»«  In- 
cluded in  the  monthly  payments  to  bejnada 
Digitized  by  VjUU vie 


198 


83  PACIFIC  KEI'OKTER. 


(Or. 


for  the  charter.  Who  were  to  furnish  the 
crew  we  are  not  advised.  By  all  reasonable 
Intendment  the  owners  were  to  furnish  the 
captain  or  master,  for  why  should  they  pro- 
vide for  the  payment  of  his  wages  along 
with  tiie  consideration  for  the  charter  of  the 
vessel?  If  the  charterer  was  to  provide  such 
master,  it  would  be  a  matter  of  Indifference 
with  the  owners  respecting  the  payment  of 
such  wages,  except  that  they  would  probably 
have  required  a  stipulation  on  the  part  of 
the  charterer,  as  they  have  with  reference 
to  the  wages  of  the  crew,  that  such  wages 
should  be  discharged,  so  that  they  would  not 
become  a  lien  upon  the  ship.  From  evi- 
dence aliunde  we  know  that  the  decedent  and 
others  were  employed  by  defendant  to  ship 
as  sailors  for  the  voyage.  But  there  were 
mates  aboard  who  undoubtedly  participated 
in  tbe  navigation  of  the  ship,  and  we  are 
unadvised  as  to  who  furnished  or  employed 
them,  the  owners  or  tlie  charterer.  Their 
wages  were  to  be  paid  by  the  charterer. 
Tbe  provisions  touching  tbe  expense  of  tbe 
voyage  are  certainly  largely  inimical  to  the 
idea  of  a  contract  of  an  affreightment  only. 
Drinkwater  v.  Freight  and  Cargo  of  the  Brig 
Spartan,  1  Ware,  *149,  Fed.  Cas.  No.  4,085: 
First  National  Bank  of  Marquette  v.  Stewart. 
26  Mich.  84.  So  it  would  seem,  as  to  the  agree- 
ment on  tbe  part  of  tbe  charterer,  that  It 
should  employ  the  vessel  only  In  lawfnl  trade. 
The  word  "employ"  Indicates  a  purpose  of  con- 
trol and  management.  Yet  the  defendant 
might  reasonably  have  made  such  a  cove- 
nant without  taking  a  demise  of  the  vessel. 
The  covenant  or  agreement  is  perhaps  com- 
mon to  most  charter  parties.  By  a  subse- 
quent clause  the  owners  agreed  to  place  the 
vessel,  ready  for  cargo,  alongside  of  such 
wharf  In  San  Francisco  as  the  charterer 
might  direct,  at  which  time,  the  vessel  be- 
ing safely  moored,  the  charter  should  "com- 
mence," but  that,  if  the  ship  should  not 
be  "delivered"  in  the  manner  designated, 
then  that  the  charterers  might  at  their  option 
cancel  the  charter.  Then  later  in  the  agree- 
ment the  charterer  stipulates  that  "on  the 
delivery  of  said  vessel  at  the  termination 
of  tbe  charter  she  shall  be  free  and  clear  of 
any  liens,"  etc.  The  use  of  the  terms  "ac- 
ceptance" and  "delivery"  with  relation  to 
the  ship  would  seem  almost  conclusively  to 
Indicate  an  intendment  that  the  command 
and  posiiession  were  surrendered  to  the 
charterers,  to  be  by  them  delivered  back  to 
the  owners  at  the  termination  of  the  voyage, 
and  would  evidence  a  demise,  and  yet  not 
a  single  technical  term  of  demise,  and  no 
other  term  of  such  significance  that  could 
not  as  well  be  used  in  draughting  a  contract 
of  affreightment,  is  employed  in  the  charter 
party  between  the  parties.  The  mere  cir- 
cumstance that  such  terms  were  not  em- 
ployed is  in  Itself  significant.  There  are 
some  other  provisions  of  minor  moment, 
namely,  that  the  charterer  shall,  in  case  the 
vessel  is  disabled  for  service  or  lost,  pay 


"freight"  to  the  time  of  such  disablement  or 
loss  only,  the  charter  terminating  by  the 
event;  that  the  charterer  shall  at  all  times 
have  men  on  board  sufficient  properly  to  care 
for  the  ship  and  her  safety,  and  that  the 
owners  shall  supply  the  ship  with  tackle, 
etc.,  to  handle  cargo,  and  necessary  lines  for 
mooring.  These  are  not  inconsistent,  either 
with  a  demise  of  the  vessel  or  a  contract  of 
affreightment,  and  may  as  well  be  employed 
in  the  one  case  as  in  the  other.  We  will 
recur,  therefore,  to  a  further  consideration  of 
the  preceding  conditions  touching  the  accept- 
ance and  delivery  and  redelivery  of  the 
vessel. 

In  the  case  of  Adams  v.  Homeyer,  supra, 
there  arose  very  much  such  a  conflict  of 
inconsistent  clauses  in  the  charter  party  as 
here,  and  the  court  gave  them  most  careful 
and  intelligent  consideration,  resulting  iu 
the  conclusion  that  the  charter  party  did 
not  effectuate  a  demise  of  the  vessel.  There 
is  a  significant  distinction  in  one  respect 
only.  In  that  case  the  owners  agreed  and 
claimed  the  right  to  provide  the  captain  "to 
command  and  run  the  steamer,  and  to  fur- 
nish a  man  to  take  charge  of  and  manage 
the  barges,  both  of  whom  were  to  be  paid 
by  the  plaintiffs."  While  tbe  owners  here 
do  In  fact  provide  the  captain  or  master, 
and  pay  bis  wagres,  nothing  is  said  regard- 
ing his  command  or  control  of  tbe  vessel. 
Beyond  this  the  charterer  was  to  insure  tbe 
steamer  for  the  benefit  of  the  owners,  and 
pay  them  "for  the  use  and  hire"  of  the  boat 
and  barges  a  stipulated  sum  every  15  days, 
"until  the  charter  was  terminated  by  tbe 
delivery  of  said  steamer  and  all  of  the  said 
barges  to  the  owners,"  or  until  otherwise 
terminated.  In  ease  of  loss  or  disablement 
of  the  boat,  it  was  further  agreed  that  he 
might  deliver  the  barges  to  tbe  owners,  "pay 
up  the  hire  of  said  steamers  and  barges  1» 
the  date  of  such  delivery,"  and  be  discharged 
from  liability  or  loss  and  "for  further  hire" ; 
that  upon  failure  on  the  part  of  tbe  char- 
terer to  pay  expenses  or  liabilities  of  steam- 
er or  bargee,  or  to  keep  the  former  insured,  or 
to  "pay  the  hire,"  his  rights  were  to  be  for- 
feited; that  the  owners  might  terminate  the 
charter  and  "resume  possession  of  the  steam- 
er and  barges" ;  and  that  in  case  of  loss  of 
the  steamer  the  charterer  should  "be  dis- 
charged from  all  liability  to  deliver  said 
steamer  as  aforesaid."  After  speaking  of  the 
effect  of  other  clauses  of  the  charter  par- 
ty, all  supiwrtlng  the  presumption  of  owner- 
ship in  the  general  owners,  the  court  say: 
"What,  then,  must  the  parties  have  Intended 
by  the  language  used  by  them  In  relation 
to  the  surrender  of  possession  at  the  termina- 
tion of  the  contract?  Clearly  and  only  that, 
at  the  time  and  on  the  occasion  referred  to, 
the  contract  should  end;  that  the  owners 
should  then  have  the  independent  use  and 
control,  absolved  from  any  obligation  to  run 
and    carry    exclusively    for    the    charterer. 

This  meaning  renders  the  whole  ^l^lf;;ujyf^t. 
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and  the  action  of  the  parties  nnder  it,  con- 
sistent and  harmonious ;  while  the  one  con- 
tended for  would  require  that  Capelle,  who 
nerer  was  in  actual  possession,  should  yield 
possession  to  the  owners,  who  had  all  along, 
by  their  officers,  though  for  Capelle's  use, 
been  running  the  boat  and  barges."  A  little 
later  the  court  continues:  "The  general 
owner  may  let  his  ship  with  a  master  aud 
<Tew  of  his  own  choosing,  and,  if  there  Is 
evidence  of  intention  to  part  with  the  pos- 
session, it  is  held  to  be  a  demise.  But  a 
covraant  tliat  he  shall  have  the  right  to 
appoint  the  master  to  control  and  navigate 
clearly  indicates  an  intention  not  to  trust 
the  property  in  the  hands  of  others,  but  to 
control  It  by  his  own  agents  for  the  use  of 
the  charterer." 

Now,  as  previously  observed,  the  parties 
have  employed  no  technical  words  of  grant 
or  demise,  nor  was  the  vessel,  in  terms,  let 
to  hire.  The  charterer  covenanted  and 
agreed  to  "charter  and  hire,"  but  we  look 
in  vain  for  any  letting  to  "hire"  on  the 
part  of  the  owners,  nor  was  there  any  ex- 
press declaration  that  the  charterer  was  to 
take  the  vessel  into  its  own  possession.  The 
owners  provided  the  master  and  presumably 
the  mates,  while  the  charterer  engaged  to 
employ  the  crew.  The  natural  deduction 
would  be  that  the  owners  retained  command 
and  possession  aud  the  consequent  navigation 
of  the  vessel  through  the  master  and  mates. 
So  that  here  are  conditions  altogether  in- 
compatible with  any  idea  of  a  demise  what- 
ever, and,  while  the  term  "hire"  might  be 
consistent  with  a  demise,  it  is  not  inconsist- 
ent with  a  contract  of  affreightment  The 
clause  with  reference  to  the  charterer's  pay- 
ment of  the  wages  of  the  crew,  etc.,  is,  how- 
ever, consistent  with  a  demise,  yet  it  is  not 
controlling.  So,  with  the  stlpnlatlons  con- 
cerning acceptance,  delivery,  and  redelivery, 
considering  the  other  conditions  of  the  char- 
ter party.  These  terms  are  more  readily  re- 
concilable with  the  idea  of  their  employment 
with  reference  to  the  commencement  and 
termination  of  the  charter  party  than  that 
they  portend  a  transfer  of  the  jMssession, 
control,  and  management  of  the  ship  from 
one  party  to  the  other. 

These  considerations,  taken  in  connection 
with  the  legal  presumption  that  obtains  In 
favor  of  the  continuance  of  ownership  of 
the  ship  in  the  general  owners,  and  against 
any  transfer  thereof  for  the  voyage,  impel 
OS  to  the  conclusion  that  the  contract  is  one 
of  affreightment  only,  and  does  not  con- 
stitute a  demise.  The  presuuiption  alluded 
to  is  said  to  be  so  strong  that,  if  the  end 
sought  to  be  effected  by  the  charter  party 
can  convoiiently  be  accomplished  without  a 
transfer  of  the  vessel  to  the  charterers,  the 
law  is  not  disposed  to  regard  the  contract 
as  a  demise;  and  this,  even  if  there  be  ex- 
press words  of  grant  in  the  formal  parts 
of  tbe  instrument    Ilagar  t.  Clark,  78  N. 


T.  45.  No  such  words  whatever  are  found 
in  the  present  charter  party. 

Such  being  our  conclusion,  it  Is  conceded 
that  the  defendant  is  not  liable  for  the  in- 
Jury  resulting  to  the  decedent,  and  the  judg- 
ment of  the  circuit  court  will  therefore  be 
affirmed. 


CHRIST    V.    WICHITA    GAS,    ELECTRIC 

LIGHT  &  POWER  CO. 

(Supreme  Court  of  Kansas.    Nov.  11,  1903.) 

1.  Negligence— CoNTRiBUTOBT    Negligence 
— Question   fob  Jury. 

Where,  in  a  personal  Injury  action,  con- 
tributory negligence  becomes  material,  and  its 
existence  depends  upon  a  conclusion  of  fact  as 
to  wiiich  one  of  two  courses  of  action  the  plain- 
tiff, in  the  exercise  of  ordinary  care  for  his 
own  protection,  sliould  have  pursued,  and  the 
evidence  is  such  that  different  minds  miftht 
differ  as  to  the  proper  conclusion,  the  question 
is  for  the  jury,  and  not  for  the  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.   Negligence,  H  296,  298,  333-346.] 

2.  Tbial— Demurbeb  to  Evidence. 

In  such  case,  on  demurrer  to  plaintiff's 
evidence,  if  the  existence  of  such  negligence  de- 
termines the  plaintiff's  right  of  action  and  de- 
pends upon  which  of  the  two  conclusions  is 
adopted,  it  is  error  to  sustain  the  demurrer. 

3.  Masteb  and  Sebv ant— Fellow  Sebvani^- 
VicE  Principal. 

A  foreman  under  whom  workmen  are  em- 
ployed is  a  fellow  servant  with  the  workmen, 
when  engaged  in  accomplishing  with  them  the 
common  task  or  object ;  but  when  discharging 
or  assuming  to  discliarge  the  duties  toward  the 
workmen  which  the  law  imposes  on  the  prin- 
cipal he  is  a  vice  principal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  {i  422-448.] 

(Syllabns  by  the  Court.) 

Error  from  District  Court  Sedgwick  Coun- 
ty; D.  M.  Dale,  Judge. 

Action  by  E.  J.  Christ  against  the  Wichita 
Gns,  Electric  Light  &  Power  Company. 
Judgment  for  defendant,  aud  plaintiff  brings 
error.    Reversed. 

The  plaintiff  in  error  brought  this  action, 
as  plaintiff,  in  tlie  district  court  of  Sedgwick 
county  to  recover  damages  for  personal  In- 
juries alleged  to  have  been  received  through 
the  negligence  of  the  defendant,  its  super- 
intendent, and  foreman,  while  the  plaintiff, 
under  the  direction  of  the  alleged  foreman, 
was  cutting  a  broken  wire  from  a  pole  in 
defendant's  light  line.  A  jury  was  impanel- 
ed to  try  the  case,  and  the  plaintiff  intro- 
duced his  evidence,  upon  the  conclusion  of 
which  the  defendant  filed  a  demurrer  there- 
to. The  demurrer  was  sustained,  and  judg- 
ment was  rendered  against  the  plaintiff.  To 
reverse  this  ruling  and  Judgment  plaintiff 
brings  the  case  here. 

Adams  &  Adams,  for  plaintiff  in  error. 
Houston  &  Brooks,  for  defendant  in  error. 

SMITH,  J.  (after  stating  the  facts).  The 
plaintiff  makes  nine  assignments  of  error, 
which  may  be  fully  stated  in  one — that  the 
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court  erred  In  sustaining  the  demurrer  to 
plalntifTa  evidence.  If  this  ruling  was  not 
erroneous  the  overruling  of  the  motion  for  a 
new  trial  and  the  Judgment  against  the 
plaintiff  was  right.  So  we  have  only  to  con- 
sider the  one  question — was  the  demurrer 
properly  sustained? 

The  negligence  alleged  is  (1)  in  maintaining 
a  rotten  pole  which  absorbed  water  and  thus 
became  a  good  conductor  of  electricity;  and 
(2)  the  failure  to  shut  off  the  electric  current 
before  the  plaintiff  was  directed  to  cut  and 
attempted  to  cut  the  wire.  The  defenses  al- 
leged were  (1)  that  the  injury  occurred 
through  the  contributory  negligence  of  the 
plaintiff;  and  (2)  if  from  any  other  cause, 
through  the  contributory  negligence  of  a 
fellow  servant. 

It  was  admitted  that  the  defendant's  light 
plant  was  in  charge  of  one  Ward  as  super- 
intendent. There  was  evidence  that  he  was 
also  the  engineer  at  the  power  house,  and 
employed  the  men;  that  plaintiff  bad  worked 
for  defendant  some  years  before  Ward  be- 
came superintendent,  but  was  not  so  woplcing 
at  the  time  Ward  assumed  said  poRitlon; 
that  Ward  re-employed  plaintiff,  and  was  In- 
formed by  plaintiff  that  be  did  not  work 
among  the  wires  when  the  current  was  on; 
that  some  time  after  plaintiff  commenced 
work  under  Ward's  employment,  Ward  said 
to  plaintiff:  "Mr.  Evans  is  here.  He  Is  the 
foreman  on  your  Una  You  will  look  to  him 
for  your  orders  and  Instructions  from  now 
on."  That  from  this  time  Evans,  the  plain- 
tiff, and  sometimes  a  third  man  did  the  line 
work.  That  on  tlie  day  of  the  accident,  the 
plaintiff  and  Evans  were  called  from  their 
work,  by  a  signal,  to  the  power  house,  and 
were  Informed  by  Ward  that  a  wire  was 
down  a  short  distance  away.  They  drove 
Immediately  to  the  point  indicated,  saw  a 
loose  wire,  and  got  out  of  the  conveyance. 
Plaintiff  proceeded  to  put  on  his  "climbers" 
and  requested  Kvans  to  telephone  to  the 
power  house  to  have  the  current  turned  off, 
tlien  climbed  the  pole  a  little  distance,  and 
sitting  on  a  mail  box  attached  thereto,  await- 
ed the  return  of  Evans.  A  crowd  of  people 
bad  assembled,  but  soon  Evans  reappeared, 
and  called  to  the  plaintiff,  and  said,  "All 
right,  go  ahead."  Thereupon  the  plaintiff, 
without  stopping  to  investigate  or  to  ob- 
serve the  condition  of  the  wire,  as  to  whether 
It  was  "alive"  or  "dead,"  Immediately  as- 
cended the  pole,  with  his  back  to  the  wire, 
and  grappled  the  wire  with  his  pliers  to  cut 
It  loose  from  the  pole  and  instantly  received 
a  great  shock  of  electricity.  He  was  thus 
rendered  unable  to  release  his  hold  on  the 
wire,  and  was  severely  burned — was  hung 
there  till  the  current  was  shut  off.  That 
there  was  1,000  voltage  on  the  circuit  and 
that  800  voltage  will  kill— is  fatal.  The 
evidence  also  shows  that  It  was  very  danger- 
ooB  to  attempt  to  cut  a  wire  under  the  cir- 
cumstances shown  when  the  current  was  on. 
There  is  some  evideucc  that  the  plaintiff 


could  by  looking  hare  told  that  the  wire  was 
alive  at  the  time  he  started  to  climb  from 
the  mall  box,  but  It  was  shown  to  depend  on 
whether  the  end  of  the  wire  was  in  a  wet 
or  dry  place,  which  is  not  proven,  and  wheth- 
er or  not  people  stood  between  him  and  the 
end  of  the  wire. 

It  is  contended  that  the  evidence  of  plain- 
tiff unquestionably  showed  as  a  question 
of  fact  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  that  it  required  no 
weighing  of  the  evidence  to  come  to  this 
conclusion;  or,  the  facts  being  admitted  as 
shown  by  the  evidence  moat  strongly  In  favor 
of  the  plaintiff,  that,  as  a  proposition  of  law, 
there  was  contributory  negligence  on  the  part 
of  plaintiff.  We  hold  neither  of  these  posi- 
tions Is  tenable.  "Whether  negligence  is 
shown  is  ordinarily  a  qaestion  for  the  Jury; 
but  when  the  facts  are  undisputed  or  are 
deflnitely  found  by  the  jury,  and  only  one 
conclusion  can  be  drawn  therefrom;  it  be- 
comes a  question  for  the  court  U.  P.  By. 
Co.  V.  Llpprand,  5  Kan.  App.  484,  47  Pac. 
G25;  Dewald  v.  K.  C,  Ft  S.  *  G.  Rd.  Co., 
44  Kan.  586,  24  Pac.  1101.  By  the  demurrer 
to  the  evidence  of  plaintiff  such  evidence 
is  admitted  as  true,  but  it  does  not  follow 
that  only  one  conclusion  can  be  drawn  there- 
from. It  still  remains  to  determine,  from 
all  the  facts  and  circumstances  disclosed  by 
this  evidence,  whether  the  plaintiff,  to  the 
exercise  of  ordinary  care  for  his  own  safety, 
was  bound  to  determine  for  himself  if  the 
current  was  cut  off  or  whether  he  had  a 
riglit  to  assume  this  when  bis  foreman 
shouted  to  him — "All  right,  go  ahead."  Dif- 
ferent minds  might  form  different  conclu- 
sions as  to  what  this  evidence  proves  as 
opposing  counsel  have  well  illustrated  Ui 
their  briefs.  The  conclusion  Is  for  the  Jury, 
not  for  the  court. 

Again,  it  Is  urged  that  the  evidence  shows 
Evans  to  have  been  a  fellow  servant,  and, 
if  his  negligence  was  the  proximate  cause  of 
the  injury,  the  plaintiff  Is  not  resspon.slble.  We 
cannot  agree  with  this  contention.  On  the 
contrary  we  think  the  evidence,  viewed  In 
Its  most  favorable  light  to  the  plaintiff, 
shows  Evans  to  have  been  acting  as  a  vice 
principal  when  he  shouted  to  plaintiff,  "All 
right,  go  ahead."  The  rule  requiring  a  mas- 
ter to  furnish  his  servant  a  reasonably  safe 
place  to  work  has  no  Ironbound  llmltationa 
as  to  whether  the  place  be  a  permanent  ur 
a  temiMrary  one.  If  the  master  sends  a 
servant  to  work  In  a  place  of  danger,  how- 
ever temporary,  and  the  danger  arises  from 
acts  or  omi.ssions  of  other  servants  against 
which  the  servant  has  no  means  of  protect- 
ing himself,  it  Is  the  duty  of  the  master  to 
provide  such  warnings  or  to  take  such  other 
steps  as  may  be  reasonably  necessary  to  safe- 
guard the  servant  so  employed,  and  If  an- 
other servant  of  higher  or  lower  degree  is 
delegated  by  the.  master  to  such  safeguarding 
be  is  performing  the  functions  of  the  master ; 
and.  If  guilty  of  ne^Ii^ence.  ,the^^jja^g^^ 
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responrible.  Brick  Co.  t.  Stumks,  90  Kan. 
306,  76  Pac.  866.  In  tbls  case  Ward,  wbo 
was  vice  principal.  In  conducting  the  entire 
bosinesB  of  tbe  defendant  in  rnnnlng  tbe 
plant,  sent  Evans,  tbe  foreman  of  tbe  line, 
and  the  plaintiff,  a  lineman,  to  repair  a 
broken  wire,  which  Ward  knew,  or  in  tbe 
exercise  of  reasonable  care,  should  have 
known,  was  a  "liTe"  wire.  Ward  was  also 
bound  to  know  that  it  was  very  dangerous 
to  adjust  a  live  wire,  and  that  the  safety 
of  the  lineman  required  the  shutting  off  of 
the  current.  The  plaintiff  exercised  tbe  us- 
ual means  to  have  tbe  current  shut  off,  which 
probably  should  have  been  done  without  sug- 
gestion from  him.  Tbe  foreman,  aiding  in 
tbe  performance  of  the  duty  of  the  master 
in  effect,  told  plaintiff  that  tbe  current  bad 
been  cut  off,  and  ordered  him  to  go  ahead. 
If,  as  tbe  jury  had  a  right  to  find,  the  plain- 
tiff was  Justified  in  relying  on  this  assurance 
without  InTestlgating  the  truthfulness  of  It, 
then  the  proximate  cause  of  the  injury  was 
tbe  negligence  of  Ward  or  Evans,  or  both, 
aa  vice  principals.  We  are  not  assuming 
that  a  foreman  is  necessarily  a  vice  prind' 
pal  as  to  the  men  employed  under  him.  -  He 
is  a  fellow  servant  when  laboring  to  acconi- 
plisb  the  common  object  or  purpose  of  the 
laborers.  He  is  a  vice  principal  when  per^ 
forming  the  duties,  or  aiding  to  perform  the 
duties,  which,  by  law,  devolve  upon  the  mas- 
ter. Brick  Co.  V.  Shanks,  supra;  H.  &  St. 
J.  Rd.  Co.  V.  Fox,  31  Kan.  686,  8  Pae.  320-; 
Mining  Co.  ▼.  Robinson,  67  Kan.  510,  78  Pac. 
102;  Atchison  &  E.  Bridge  Co.  t.  IkllUer 
(Kan.)  80  Pac.  18. 

The  judgment  of  the  court  below  is  re- 
versed, and  the  case  is  remanded,  with  in- 
structions to  grant  a  new  trlaL  All  the  Jus- 
tices concurring. 


LOVE  V.  LOVE  et  al. 
(Supreme  Court  of  Kansas.    Nov.  11,  1905.) 

1.  Appeal  —  Review  —  Findings  —  Conclu- 
siveness. 

Findings  of  fact  by  a  trial  court  are  as  com- 
dusive  on  appeal  as  tbe  verdict  of  a  jury. 

[Ed.   Note. — For  cases   in   point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §§  3955-30C9.] 

2.  Deeds— Descbiption  of  Parties— KtrECT. 

The  word  "administrator,"  in  a  dport  con- 
veying lands  to  an  administrator  and  dexcribing 
him  as  such,  is  simply  descriptive,  and  of  no 
greater  signiflcance. 

llOd.  Kote. — For  eases  in  point,  see  vol.  16, 
Cent.  Dig.  Deeds,  g  292.] 

3.  Pathent— Evidence— SumciENCT. 

Where  for  more  than  10  years  after  a 
ward  might  have  sned  his  ganrdian  to  recover 
moneys  received  by  him  he  failed  to  do  so,  and 
there  was  no  proof  to  show  nonpayment,  the 
inference  was  that  payment  had  been  made. 

[Ed.  Note.— For  cases  In  point,  see  vol.  39, 
Cent.  IMg.  Payment,  {  178.] 

Error  from  District  Court,  Johnson  Coun- 
ty ;  W.  H.  Sheldon,  Judge. 
Action  by  James  Love  against  Annie  M. 


Love  and  others.  From  a  judgment  in  fa- 
vor of  defendants,  plaintiff  brings  error. 
Affirmed. 

E.  B.  Gill,  J.  W.  Parker,  and  J.  P.  Hind- 
man,  for  plaintiff  in  error.  H.  Ii.  Bm-gees, 
I.  O.  Pickering,  and  Jno.  T.  Little,  for  de- 
fendants in  error. 

PER  CURIAM.  This  is  an  action  to  en- 
force a  resultant  trust.  It  is  alleged  In  tbe 
petition  that  Alexander  Love,  father  of  the 
plaintiff,  used  large  sums  of  money  belong- 
ing to  the  estate  of  his  deceased  wife,  the 
mother  of  the  plaintiff,  and  purchased  valu- 
able lands  therewith,  taking  conveyances 
therefor  In  his  Own  name,  enjoyed  the  rents 
and  profits  thereof  for  many  years,  and  then 
exchanged  a  part  of  them  for  other  lands 
to  tbe  defendant  Mitchell,  who  took  the  same 
with  notice,  and  conveyed  the  remainder, 
without  consideration,  to  his  second  wife, 
tbe  defendant  Annie  M.  Love.  The  plaAitlff 
asks  that  all  these  conveyances  by  bis  father 
be  canceled ;  that  he  and  his  Insane  brother, 
the  other  children  having  disclaimed,  be  de- 
clared the  owners  of  one-half  the  lands  origi- 
nally purchased  by  hts  father;  and  that  an 
accounting  be  had  for  rents  and  profits. 

This  suit  was  originally  commenced  by  all 
of  the  children  of  said  Alexander  Love  an<l 
his  said  deceased  wife,  five  In  number. 
Three  of  them  afterwards  disclaimed  any 
Interest  in  tbe  suit,  and  one  of  them  was 
adjudged  Insane,  and  his  guardian,  Charles 
C.  Hoge,  was  made  a  defendant,  which  left 
James  Love  the  sole  surviving  plaintiff. 
Pending  the  suit,  Alexander  Love  died  tes- 
tate, and  his  widow,  Annie  M.  Love,  was 
appointed  executrix  of  his  will,  and  was 
afterwards  made  a  party  defendant  The 
defendants  deny  that  Alexander  Love  re- 
ceived any  money  from  the  estate  of  his  de- 
ceased wife,  and  allege  that  the  lands  were 
bought  by  Alexander  Love  with  bis  own 
money.  The  court  upon  the  trial  filed  the 
findings  of  fact  and  conclusions  of  law  sepa- 
rately, which  are  very  full  and  of  great 
length,  embracing  many  facts,  which  In  our 
view  cannot  be  considered,  and  therefore  we 
refrain  from  giving  them  here.  It  was 
shown  and  the  court  found  that  Agnes  Love, 
the  deceased  wife  of  Alexander  Love,  at  the 
time  of  her  death  had  no  estate  whatever, 
and  Alexander  Love  at  that  time  was  In- 
volved largely,  having  failed  In  business 
some  time  prior  thereto  and  was  In  debt 
about  $20,000.  That  afterwards  he  was  en- 
gaged In  business,  out  of  which  he  made 
ai)0Ut  $40,000,  and  that  the  lands  in  con- 
troversy were  bought  with  money  so  ac- 
quired. These  findings  show  that  these  lands 
were  not  bought  with  money  taken  from  the 
estate  of  the  plaintiff's  deceased  mother, 
and  therefore  there  was  no  resultant  trust 
as  alleged  in  tbe  i>etttIon. 

Counsel  insist,  however,  that  these  findings 

are  not  sustained  by  the  evidence,  and  ought 

Digitized  by  VjOOQ  IC 


202 


83  PACIFIC  RBPORTBn. 


(Kan. 


to  be  set  aside  as  contrary  to  the  evidence. 
To  ayoid  the  long-established  rule  applicable 
to  such  cases,  that  the  findings  of  fact  by 
a  trial  court,  like  the  verdict  of  a  Jury,  are 
final  In  this  court,  it  is  urged  that  in  this 
case  the  evidence  is  all  in  writing,  and  can 
be  considered  by  this  court  as  well  as  by  the 
trial  court,  and  the  rule  above  mentioned 
is  intended  to  apply  only  in  cases  where 
the  findings  are  made  from  the  oral  evidence 
of  witnesses.  An  examination  of  the  record, 
however,  shows  that  on  the  trial  12  witnesses 
were  examined  orally,  one  of  whom,  Annie 
M.  Love,  was  one  of  the  most  important  as 
to  these  particular  facts.  She  was  well  ac- 
quainted with  Agnes  Love,  deceased,  and 
with  her  family,  was  a  member  of  the  family 
of  Alexander  Love  before,  at  the  time,  and 
since  her  death,  and  was  in  a  position  to 
know  more  about  the  financial  condition  of 
the  plaintiff's  mother  at  the  time  of  her 
death  than  any  other  witness,  except  Alexan- 
der Love,  deceased,  whose  deposition  was 
read  upon  the  trial.  The  reason,  therefore, 
for  the  rule  which  bars  this  court  from  a 
re-examination  of  the  evidence  applies  here 
with  especial  forca 

-  Alexander  Love,  more  than  four  years 
after  her  death  was  appointed  administrator 
of  his  deceased  wife's  estate  In  the  state  of 
Pennsylvania,  and  executed  a  bond  as  such 
for  $3,000.  It  does  not  appear  that  he  ever 
received  anything  from  her  estate,  or  did 
anything  further  as  such  administrator.  The 
conveyances  received  by  him  for  the  lands 
In  controversy  were  ordinary  deeds  of  gen- 
eral warranty,  wherein  the  land  appeared 
to  be  conveyed  to  "Alexander  Love,  admin- 
istrator," "his  heirs  and  assigns,"  and  the 
word  administrator,  as  u.sed  in  said  deeds, 
is  simply  descriptive  of  the  person,  and  are 
not  entitled  to  any  greater  significance.  As 
to  a  part  of  these  lands,  an  action  of  eject- 
ment was  brought  by  one  ititz  against 
Alexander  Love  to  recover  the  same,  and 
he  filed  an  answer  therein  claiming  that 
said  land  was  held  In  trust  by  him  for  his 
children,  naming  them;  the  plaintiff  then 
amended  his  petition  making  said  children 
defendants,  to  which  all  the  defendants  an- 
swered by  filing  a  general  denial,  and  on 
trial  the  plaintiff  was  defeated.  Alexander 
Love  had  himself  appointed  guardian  of  his 
minor  children  by  his  first  wife,  and, 
through  proceedings  in  the  probate  court,  sold 
a  part  of  said  real  estate  as  the  property  of 
said  children.  By  reason  of  these  acts  and 
statements  of  Alexander  Love,  it  is  urged 
that  he  was  conclusively  bound  and  estopped 
from  showing  otherwise  upon  the  trial  of  this 
case.  These  acts  unexplained  were  probably 
sufiScient  to  make  a  prima  facie  case  in  favor 
of  the  plaintiff,  but  they  were  all  satisfactori- 
ly explained  to  the  district  court  by  the 
fact  that  Alexander  Love  bought  all  of  these 
lands  with  his  own  money.  We  think  the  evi- 
dence was  properly  received,  and  was  suffi- 
cient to  sustain  the  findings  of  the  court. 


It  is  claimed  that  Alexander  Love  received, 
as  guardian,  upon  the  sale  of  the  lands  here- 
inbefore mentioned,  $218.75,  which  belongs  to 
the  plaintiff,  and  has  never  been  paid;  it 
was  received  more  than  10  years  before  this 
suit  was  commenced,  during  all  of  which 
time  the  plaintiff  might  have  sued  therefor, 
but  did  not.  If  any  reason  appears  In  the 
record  for  this  long  delay,  it  lies  in  the  fact 
that  no  proof  was  offered  to  show  nonpay- 
ment, and  the  Inference  is  that  payment  was 
duly  paid. 

We  have  carefully  examined  the  entire  rec- 
ord, and  find  no  material  error. 

The  Judgment  Is  afilrmed. 


SHAY   v.   BEVIS   ROCK   SALT  CO. 

(Supreme  Court  of  Kansas.    Nov.  11,  1905u) 
Homestead— Lease— Vali  ditt— Estoppel. 

A  lease  giving  the  right  to  mine  and  tak» 
salt  from  a  tract  of  land  occupied  as  a  homp- 
stead  was  executed  by  the  owner ;  but  his  wife 
did  not  join  in  its  ezecation,  and,  when  informed 
of  it,  questioned  his  right  to  lease  the  land  with- 
out her  consent.  No  protest  or  objection,  bow- 
ever,  was  made  to  the  lessee,  although  a  large 
amount  of  money  was  expended  in  making  im- 
provements and  in  operating  tlie  mine  under 
the  lease.  She  was  frequently  at  and  near  the 
mine,  and  in  contact  with  those  operating  it. 
and  knew  that  much  money  was  being  invested 
to  carry  on  the  work  in  pursuance  of  the  lease. 
Later  she  and  her  husband  abandoned  the  home- 
stead, after  which,  and  for  a  namber  of  years, 
the  leasee  continued  to  operate  the  mine  and  to 
make  substantial  improvements  with  the  knowl- 
edge of  both  the  lessor  and  his  wife,  but  neither 
objected  nor  questioned  the  validity  of  the  lease, 
and  the  attitude  of  both  was  that  of  assent 
and  acquiescence  in  the  validity  of  the  lease. 
Held,  that  they  and  their  grantee,  who  had 
notice  of  the  transactions,  are  equitably  es- 
topped to  assert  that  the  lease  is  invalid. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Rice  County: 
J.  W.  Brinckerhoff,  Judge. 

Action  by  John  J.  Shay  against  the  Bevis 
Rock  Salt  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

C.  F.  Foley  and  John  D.  Milliken,  for 
plaintiff  in  error.  Samuel  Jonea,  for  de- 
fendant in  error. 

JOHNSTON,  C.  J.  The  point  in  dispute 
herein  is  the  validity  of  a  lease  executed  on 
December  11,  1880,  by  David  Ahlberg  to  thft 
Lyons  Rock  Salt  Company,  giving  the  ex- 
clusive right  to  take  salt  from  a  tract  of  land 
which  constituted  a  rural  homestead.  Mrs. 
Ahlberg,  who  occupied  the  land  with  her 
htisband,  did  not  sign  the  lease,  and,  when 
told  of  it,  about  the  time  of  Its  execution, 
remarked  that  it  was  wrong  to  sign  things 
without  her  consent  The  salt  company  ac- 
quired the  right  to  mine  salt  under  adjoin- 
ing lands,  and  In  May,  1890,  began  opera- 
tions by  sinking  a  shaft  within  200  feet  of 
the  Ahlberg  land,  and  to  a  depth  of  more 
than  1,000  feet.  Buildings  were  erected,  and 
machinery  and  mining  appliances  installed, 
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which  cost  $130,000;  but  none  of  them  were 
placed  on  the  Ahlberg  land,  nor  was  the  sur- 
face hi  any  way  occupied  or  disturbed  by  the 
salt  company.  The  plant  was  installed,  and 
the  shipping  of  salt  began  In  1891,  and,  the 
money  for  the  plant  having  been  furnished 
by  Bevls,  the  property  was  ultimately  trans- 
ferred to  the  Bevls  Bock  Salt  Company. 
During  the  sinking  of  the  shaft  and  the  erec- 
tion of  the  buildings  and  other  Improvements, 
Mrs.  Ablberg  was  frequently  at  and  near  the 
plant,  observed  the  purposes  and  progress  of 
the  operations,  and  knew  that  the  expendi- 
tures were  made  for  the  mining  of  salt  under 
the  homestead,  and  in  pursuance  of  the  con- 
tract with  her  husband.  Except  the  remark 
made  when  she  first  learned  of  the  lease, 
she  never  remonstrated  or  complained  to 
any  one  connected  with  the  operation  of  the 
mine,  although  some  of  the  workmen  board- 
ed at  her  house.  She  did  not  even  suggest 
to  her  husband  that  the  work  should  be 
stopped  because  she  had  not  signed  the  lease 
or  given  her  consent  to  it  In  the  spring  of 
1893  the  Ablbergs  removed  from  the  home- 
stead, and  established  a  residence  in  the 
city  of  Lyons,  where  they  remained  nntU 
the  fall  of  1885,  and  during  their  residence 
in  the  city  Ahlberg  exercised  the  privileges 
of  an  elector  there,  and  otherwise  manifested 
an  Intentional  change  of  residence  and  an 
abandonment  of  the  rural  homestead.  They 
returned  to  the  farm  in  the  fall  of  1895,  and 
lived  there  until  1902,  when  they  moved  back 
to  the  city,  and  they  were  not  occupying  the 
farm  when  It  was  sold  to  the  plaintiff,  John 
J.  Shay.  After  the  abandonment  of  the 
homestead  by  the  Ablbergs  the  salt  company 
continued  to  operate  the  mine,  and  expend- 
ed $25,000  additional  in  improvements,  and 
the  company  was  In  the  possession  of  and 
actively  operating  the  mine  when  Shay  ac- 
quired the  land. 

One  of  the  defenses  of  the  salt  company 
was  tlrnt  the  Ahl  bergs  and  their  grantees 
were  estopped  from  asserting  that  the  lease 
is  Invalid,  or  that  the  mining  rights  had  not 
been  effectnally  transferred  to  the  salt  com- 
pany, and  this  defense  the  court  sustained. 
It  is  conceded  that  the  lease  was  not  signed 
by  Mrs.  Ahlberg,  and  that  her  consent  was 
not  given  when  the  lease  was  executed;  and 
plaintlfF  Insists  that  It  was  void  when  It  was 
made,  and  the  conveyance  to  him  gave  bim 
everything  on  the  surface  and  under  It.  The 
defendant  contends  that  as  the  snrface  of 
the  land  was  not  disturbed,  not  its  occupa- 
tion as  a  homestead  Impaired,  the  Joint  con- 
sent of  the  wife  was  not  essential  to  Its 
validity.  We  find  it  unnecessary  to  deter- 
mine that  question,  but,  assuming  that  the 
lease  carried  such  an  Interest  in  the  home- 
stead as'  required  the  Joint  consent  of  hus- 
band and  wife,  the  court  correctly  applied 
the  doctrine  of  equitable  estoppel  as  against 
the  claim  of  Shny.  Assuming  that  consent 
was  necessary,  It  was  not  essential  that  It 


should  be  In  writing,  and,  as  she  could  have 
given  an  oral  consent,  the  lease  was  not  nec- 
essarily bad  on  its  face.  Pilcher  v.  Ball- 
road  Co.,  38  Kan.  516,  16  Pac.  945,  5  Am. 
St.  Bep.  770;  Dudley  v.  Shaw,  44  Kan.  683, 
24  Pac.  1124;  Durand  v.  Higgins,  07  Kan. 
110,  72  Pac.  507.  The  salt  company  proceed- 
ed on  the  theory  that  the  lease  was  valid, 
and  made  a  large  outlay  in  the  belief  that 
the  Ahlberg  lease,  as  well  as  others  likewise 
executed,  gave  it  mining  rights  under  the 
lands.  Mrs.  Ahlberg  knew  of  the  existence 
of  the  lease,  that  it  purported  to  give  the 
right  to  mine  for  salt  under  her  husband's 
laud,  and  knew  that  a  large  amount  of 
money  was  being  Invested  for  the  purpose 
of  mining  salt  under  the  land  in  pursuance 
of  the  lease.  She  lived  within  a  short  dis- 
tance of  the  mine  and  In  view  of  the  work, 
visited  and  passed  the  plant,  was  in  con- 
tact with  those  engaged  in  the  work,  but 
she  and  her  husband  remained  silent  as  to 
any  defect  In  the  lease,  and  allowed  the 
salt  company  to  believe  that  both  were  as- 
senting to  the  lease  and  were  recognizing  the 
rights  which  the  lease  undertook  to  transfer. 
They  did  not  protest  or  spesik.  when  they 
should  have  spoken,  and  neither  they  nor 
their  grantee  should  now  be  heard  to  speak 
or  complain.  It  has  already  been  determined 
that  equitable  estoppel  may  be  Invoked  to 
defeat  the  operation  of  the  homestead  law, 
and  parties  may,  by  their  conduct  and  ac- 
quiescence, be  estopped  from  asserting  that 
a  transfer,  Insufficient  In  the  first  instance, 
is  not  finally  sufficient  and  valid.  The  doc- 
trine was  applied  in  McAlpine  v.  Powell,  44 
Kan.  411,  24  Pac.  353,  where  an  owner  of 
land  occupied  as  a  homestead  undertook  to 
convey  it  In  exchange  for  another  home,  and 
it  was  finally  claimed  that  the  deed  of  con- 
veyance was  invalid  because  the  wife  did 
not  In  fact  sign  it.  She,  however,  knew  of 
the  exchange,  acted  in  accordance  with  the 
terms  of  exchange,  expressed  satisfaction 
with  it,  and  occupied  and  enjoyed  the  bene- 
fits of  the  land  received  in  tl»e  excfaaage; 
and  it  was  held  that  she  was  equitably  es- 
topped from  claiming  the  homestead:  In 
Sellers  v.  Crossan,  52  Kan.  570,  35  Pac. 
205,  an  owner  of  a  homestead  and  her  hus- 
band executed  a  deed  purporting  to  convey 
a  complete  title.  They  subsequently  made 
the  claim  that  the  deed  was  In  fact  a  mort- 
gage given  to  secure  the  payment  of  borrow- 
ed money.  Their  grantee,  however,  executed 
a  mortgage  on  the  tract,  and  as  those  claim- 
ing the  homestead,  and  who  still  held  the 
possession  of  the  land,  had  not  signed  that 
mortgage,  it  was  claimed  that  it  was  inef- 
fectual. It  was  shown  that  after  they  had 
executed  the  deed  they  had  disavowed  owner- 
ship of  the  land,  and  had  acted  so  as  to  In- 
duce the  belief  that  they  had  neither  title 
nor  homestead  interest  In  It;  and  it  was  held 
that  they  were  estopped  to  claim  any.  Sel- 
lers v.  Gay,  53  Kan.  354,  36  Pac.  744,  was 
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based  largely  on  the  facts  of  the  last-cIted 
case,  and  the  same  rule  of  estoppel  was  ap- 
plied as  against  a  claim  of  homestead.  In 
Adams  T.  Gilbert,  67  Kan.  273,  72  Pac.  760, 
100  Am.  St  Rep.  456,  the  principal  of  equl> 
table  estoppel  was  again  Invoked  and  ap- 
plied where  a  hnsband,  having  an  insane 
wife,  signed  a  deed  to  a  homestead.  Later 
be  surrendered  the  possession  to  one  holding 
under  his  deed  and  put  the  grantee  In  posses- 
sion, extensive  improvements  were  made 
and  much  money  expended  by  the  grantee 
with  the  full  knowledge  of  the  grantor,  and 
it  was  there  held  that  these  facts  embraced 
all  the  necessary  elements  of  equitable  es- 
toppel and  the  court  denied  the  claim  of  the 
grantor  to  the  property.  See,  also,  John- 
son V.  Samuelson,  60  Kan.  263,  76  Pac.  867; 
SpatFord  v.  Warren,  47  Iowa,  47;  Brown  t. 
Coon,  86  III.  243,  86  Am.  Dec.  402. 

In  ibis  case,  as  In  Adams  v.  OUbert,  supra, 
fbere  was  an  abandonment  of  the  homestead. 
If  we  pat  aside  the  elements  of  estoppel 
which  existed  prior  to  the  abandonment, 
that  which  occurred  subsequently  was  cer^ 
tainly  sufficient  to  estop  both  of  the  Ahl- 
bergs.  Although  Ahlberg  owned  the  proper- 
ty for  nine  years  after  surrendering  the 
faomestead  right  in  the  land,  the  attitude 
of  himself  and  his  wife  was  that  of  assent 
to  the  right  claimed  under  the  lease,  and  it 
was  such  as  to  induce  the  belief  of  the  salt 
company  that  the  mining  right  was  unques- 
tioned and  valid.  During  that  time  the  mine 
was  operated,  improvements  made,  and  a 
large  amount  of  money  invested  by  the  salt 
company.  Bach  of  them  knew  of  these  oper- 
ations and  expenditures,  and  each  knew 
that  they  were  carried  on  and  made  In  pur- 
suance of  the  lease,  and  on  the  faith  of  a 
valid  transfer,  but  neither  protested  nor 
raised  a  single  objection.  Both  had  com- 
plete Information;  both  acquiesced  In  the 
possession  and  claim  of  right  by  the  salt 
company;  lx)th  acted  as  If  a  good  transfer 
tad  been  made — and  It  would  be  Inequitable 
now  to  allow  them  to  repudiate  their  recog- 
nition and  to  assert  that  the  transfer  was 
Invalid.  It  would  operate  as  a  fraud  on  the 
salt  company  to  permit  them  to  deny  what 
they  had  led  that  company  to  believe,  and 
upon  which  It  had  acted.  Shay  Is  in  no  bet- 
ter position  than  his  grantors.  The  lease 
was  on  record,  and  the  lessees  were  In  the 
open  possession  of  the  mine.  By  Inquiry 
be  would  have  learned  all  the  circumstances, 
including  those  which  showed  that  the  com- 
pany had  acquired  a  mining  right  In  the 
land,  and  one  which  was  as  binding  upon  him 
aa  it  had  been  upon  the  Ahlbergs. 

There  is  nothing  substantial  In  the  objec- 
tions to  the  admission  of  testimony,  nor  In 
the  claim  that  the  findings  of  the  court  were 
mot  supported  by  the  testimony. 

Judgment  affirmed.  Ail  the  Justices  con- 
«urrlng. 


WITHERS  T.  LOVa 
(Supreme  Court  of  Kansas.    Nov.  11,  1906.) 
Homestead — Abandonubnt— What   Consti- 
tutes. 

A  homestead,  occupied  by  the  husband  and 
children  while  the  wife  is  insane  and  confined 
in  an  asylpra,  Is  not  abandoned  by  the  husband's 
sentence  and  confinement  for  a  term  of  years  in 
the  penitentiary  and  the  removal  of  the  minor 
children  from  the  homestead ;  and  upon  the 
pardon  and  return  of  the  husband  no  act  or 
conduct  of  his  can  be  held  to  constitute  an 
abandonment  or  alienation  of  the  homestead 
during  the  lifetime  of  the  wife  and  while  she 
continues  insane,  nor  will  such  acts  or  con- 
duct estop  him  from  recovering  the  homestead 
in  an  action  begun  while  the  wife  is  living.  So 
long  OS  the  wife  is  living,  nothing  the  husband 
alone  can  do  or  suffer  to  be  done  will  estop  ei- 
ther of  them  from  claiming  the  homestead.  The 
case  of  Adams  v.  Gilbert,  72  Pac.  769,  67  Kan. 
273,  100  Am.  St.  Rep.  466,  cited  and  distin- 
guished. 
Johnston,  C.  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  BonrboB  Oonii- 
tjr ;  W.  L.  Simons,  Judge. 

Action  in  ejectment  by  J.  B.  Withers  against 
Charles  Love  for  the  recovery  of  a  farm 
of  160  acres  in  Bourbon  county,  and  for  rents 
and  profits.  Defendant  had  Judgment  below, 
and  plaintiff  brings  error.    Reversed. 

The  petition  was  In  the  ordinary  form  on- 
der  the  statute.  The  answer  of  defendant 
pleaded  all  his  defenses  In  detail,  and  the  re- 
ply was  In  substance  a  general  denial.  From 
the  pleadings  and  evidence  the  facts  abont 
which  there  was  little,  if  any,  dispute  are  as 
follows :  John  B.  Withers  moved  upon  the 
land  in  1864.  The  patent  was  Issued  to  him  In 
1870,  and  he  occupied  the  land  with  his  fami- 
ly as  a  homestead  contlnoonsly  until  1879. 
At  that  time  his  family  consisted  of  his  wife 
and  seven  children.  In  May,  1879,  his  wife, 
Mary  B.  Withers,  was  adjudged  Insane  by 
the  probate  court  of  Bourbon  county,  and 
was  removed  to  the  Insane  asylnm,  where  she 
remained  until  her  death,  which  occurred  in 
1904.  After  the  wife's  Insanity  plaintiff  con- 
tinued to  occupy  the  land,  with  his  children^ 
as  a  homestead  until  September,  1892.  On 
the  14th  day  of  September,  1802,  he  was  con- 
victed of  murder  In  the  second  degree,  and  on 
September  19, 1892,  was  sentenced  by  the  dis- 
trict covat  of  Bourbon  county  to  the  State 
Penitentiary  for  a  term  of  12  years.  This 
sentence  was  commuted  afterward  to  three 
years,  and  he  was  restored  to  the  rights  of 
citizenship.  April  0,  1895,  he  was  released 
from  the  penitentiary  and  returned  to  Bour- 
bon county,  where  some  of  his  children  were 
still  living.  At  the  time  of  his  trial  and 
sentence  two  of  his  children  (minors)  were 
living  on  the  land,  and  with  them  he  was  oc- 
cupying it  as  a  homestead.  On  September 
19,  18U2,  the  day  he  was  sentenced  to  prison, 
he  executed  and  acknowledged  a  power  of  at- 
torney to  L.  H.  Mylius,  appolntlug  him  his 
lawful  attorney  to  collect  all  money  due  him 
from  any  source,  to  rent  his  farm  (the  land 
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to  controTersy),  to  fill  ont  his  pensldn  voneb- 
crs  and  draw  his  pension,  with  power  to  sell 
any  and  all  bis  property,  real  and  personal, 
and  out  of  the  sales  to  pay  his  Just  debts. 
This  power  of  attorney  was  recorded  on  the 
same  day.  Mylius  and  John  B.  Withers  were 
brothers-in-law;  the  wife  of  Mylius  being  a 
sister  of  plalntifF.  On  the  same  day  that 
he  executed  the  power  of  attorney  to  Mylius 
be  resigned  the  ^ardlansblp  of  his  Insane 
wife,  and  the  probate  court  of  Bourt>on  coun- 
ty at  the  same  time  appointed  Mylius  as  her 
guardian.  Mylius  immediately  took  charge 
of  plaintiff's  property,  rented  the  land,  dis- 
posed of  some  of  the  bonaehold  goods,  and 
placed  the  minor  children,  both  girls,  aged 
15  and  17  years,  with  relatives  who  lived 
near  tbe  home.  On  September  27,  1892, 
Mylius  filed  a  petition  in  the  probate  court 
of  Bourbon  county  for  leave  to  sell  the  in- 
terest of  the  Insane  wife  in  the  land  In  dis- 
pute, describing  it  as  "her  homestead  interest 
AS  tbe  wife  of  John  B.  Withers,"  and  alleging 
that  ttie  sale  would  be  for  her  benefit,  be- 
cause the  farm  was  liable  to  go  to  waste  and 
would  not  rent  for  as  much  as  could  be  pro- 
cured from  its  value  placed  at  interest.  On 
Octol>er  15,  1802,  the  petition  was  allowed, 
and  tbe  sale  of  the  wife's  interest  ordered; 
tbe  same  being  referred  to  in  the  order  as 
"an  undivided  one-half  interest."  The  pro- 
«eedlng8  In  tbe  probate  court  were  continued 
from  time  to  time  until  January,  1894;  My- 
lius, the  guardian,  reporting  that  he  had 
been  unable  to  find  a  purchaser.  On  January 
16.  1894,  MylioB  sold  the  land  in  controversy 
to  Sam  Alsop,  executing  to  him,  as  attorney 
in  fact  for  John  B.  Withers,  what  purported 
to  be  a  warranty  deed  for  the  undivided 
one-half  of  the  land,  for  the  consideration 
of  |l,25a  Of  this  11,000  was  paid  to  him 
in  cash,  and  a  note  and  mortgage  for  $250 
was  executed  to  him,  covering  tbe  farm; 
the  note  and  mortgage  being  payable  to 
John  B.  Withers,  or  his  attorney  in  fact,  L. 
H.  Mylius.  At  the  same  time  Mylius,  as 
guardian  of  the  insane  wife,  executed  to 
Alsop  a  guardian's  deed  for  tbe  other  un- 
divided one-half  of  the  land;  tbe  considera- 
tion being  $1,250.  He  took  back  a  note  for 
this  sum  and  a  mortgage  on  the  farm,  pay- 
able to  himself  as  guardian.  Tbe  probate 
court  bad  approved  the  sale  and  ordered  the 
guardian  to  convey  the  undivided  one-half 
interest  In  tbe  land  to  Alsop,  and  after 
tbe  conveyance  approved  and  confirmed  tbe 
deed.  The  deeds  and  mortgages  were  record- 
ed, and  Alsop  took  possession  of  the  land. 
John  B.  Withers  was  visited  occasionally 
while  In  prison  by  Mylius,  but,  beyond  being 
informed  in  a  general  way  that  tbe  farm  had 
been  sold,  knew  little  about  tbe  transactions 
until  bis  release  and  return  in  Aiiril,  1805. 
At  that  time  Mylius  made  a  settlement  with 
him,  and  accounted  for  attorney's  fees  and 
other  obligations  paid  out  of  tbe  |1,000  re- 
ceived from  the  sale  of  the  half  of  the  land, 
and  the  account  was  satisfactory  to  Withers. 


He  accepted  from  Uyllus  wifbout  question 
the  balance  In  his  hands,  which  amounted  to 
$172.90,  and  Mylius  turned  over  to  him  the 
$260  mortgage,  which  represented  tbe  re- 
mainder of  tbe  consideration  received  for  his 
half  of  the  land.  Afterward,  when  this  $250 
mortgage  became  due,  he  employed  an  at- 
torney to  collect  it  for  him.  At  the  time  of 
the  settlement  Withers  was  told  by  Mylius 
that  he  held  tbe  mortgage  of  $1,250  for  tbe 
balance  of  the  purchase  price  of  tbe  farm, 
but  that  before  he  could  pay  that  there  would 
bave  to  be  an  order  of  tbe  probate  court. 
Withers  understood  that  this  mortgage  would 
not  be  due  for  some  time  but  believed  be 
would  receive  It  when  It  became  due.  He 
was  not  informed  that  two  deeds  had  been 
made,  or  that  the  supposed  Interest  of  his 
wife  in  tbe  land  had  been  sold  separately. 
He  first  learned  upon  the  trial  the  fact  that 
separate  deeds  had  been  executed.  He  never 
demanded  the  money  on  this  mortgage,  but 
did  consult  at  various  times  difltereut  attor- 
neys about  It,  and  was  informed  each  time 
that  he  never  could  get  the  money.  After  his 
return  from  prison,  and  while  he  was  in  tbe 
neighborhood,  on  March  4,  1896,  Alsop  and 
wife  sold  and  conveyed  the  land  to  Charles 
Iiove  by  warranty  deed;  tbe  consideration 
being  $2,500,  the  same  that  Alsop  had  paid. 
This  deed  was  recorded,  and  Love  went  into 
possession  under  it  Love  and  Alsop  were 
partners,  however,  in  the  cattle  business,  and 
.kept  their  cattle  on  tbe  place  In  much  the 
same  way  as  before  tlie  transfer.  Some  im- 
provements were  made  by  Alsop  and  Love  on 
the  land,  but,  beyond  seeding  it  down  to  tame 
grass,  they  amounted  to  very  little. 

Charles  Love  is  defendant  in  this  action. 
He  also  Is  a  brother-in-law  of  plaintiff;  the 
insane  wife  being  bis  sister.  All  the  parties 
were  related  in  one  way  or  another;  Sam  Al- 
sop being  married  to  a  niece  of  Love  and  Mrs. 
Withers.  They  all  resided  in  tbe  neighbor- 
hood, and  all  were  familiar  with  the  facts 
and  circumstances  surrounding  this  remark- 
able ease.  This  action  was  not  begun  until 
January  28,  1003.  At  that  time  the  wife  of 
John  B.  Withers,  the  plaintiff,  was  still  alive 
and  insane.  She  died  In  the  asylum  on 
Marcb  17.  1904,  after  the  second  trial  of  this 
case  in  tbe  court  below.  The  first  trial  was 
the  usual  formal  trial  in  ejectment  The 
second  was  upon  the  merits,  and  tbe  Judg- 
ment in  favor  of  defendant  was  set  aside 
by  the  court  and  a  new  trial  granted.  The 
$1,250  note  and  mortgage  given  to  Mylius, 
as  guardian  of  tbe  insane  wife,  was  paid  to 
him,  with  Interest  by  Charles  Love,  the  de- 
fendant who  assumed  its  payment  when  he 
purchased  the  land,  and  tbe  guardian  kept 
the  proceeds  of  this  mortgage  at  interest,  and 
reported  regularly  to  the  probate  court  in 
reference  thereto,  until  the  death  of  Mrs. 
Withers,  after  the  action  was  begun.  At  her 
death  her  son,  J.  E.  Withers,  was  appointed 
administrator  of  her  estate,  and  Mylius,  as 
guardian,  paid  this  money,  amoi^tij 
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$1,496,  to  him,  and  the  administrator  still 
holds  it  In  the  amended  answer  defendant 
pleads  (1)  the  three-year  statute  of  limita- 
tions as  to  rents  and  profits;  (2)  that  Mylius 
contracted  to  sell  the  entire  farm  to  Alsop, 
and,  as  attorney  In  fact  and  guardian,  was 
legally  bound  and  intended  to  execute  a  sin- 
gle deed  conveying  all  the  land,  said  deed  to 
be  a  joint  deed,  but  that,  through  mistake, 
Mylius  executed  two  deeds,  as  described  In 
the  answer,  and  prayed  that  the  deeds  should 
be  corrected,  and  that  Withers  be  required 
to  execute  a  good  and  sufficient  deed  to  the 
land.  Upon  the  trial  plaintiff  proved  his 
title  and  occupancy  as  a  homestead,  the  value 
of  the  rents  and  profits;  that  he  had  been 
sentenced  to  the  penitentiary,  his  sentence 
commuted,  his  rights  as  a  citizen  restored; 
and  that  be  had  been  released  from  the  peni- 
tentiary. Defendant,  in  support  of  his  title, 
Introduced  the  power  of  attorney  from  Wi- 
thers to  Mylius;  the  deed  from  Mylius.  at- 
torney in  fact,  to  Alsop,  of  the  undivided 
one-half  of  the  real  estate;  the  proceedings 
in  the  probate  court  of  the  appointment  of 
Mylius  as  guardian  of  the  insane  wife:  the 
petition  to  sell  her  Interest,  and  all  the  pro- 
ceedings in  reference  to  the  sale,  the  guard- 
ian's deed,  and  confirmation;  and  the  deed 
from  Alsop  to  Love.  The  court  afterward, 
on  motion,  struck  out  all  the  evidence  in  ref- 
erence to  the  power  of  attorney  and  deed  by 
the  attorney  in  fact,  and  the  guardian's  deed 
and  proceedings  in  the  probate  court  In  re- 
gard to  it,  and  rendered  Judgment  for  the 
defendant. 

W.  P.  Dillard,  W.  W.  Padgett,  and  R.  B. 
Campbell,  for  plaintiff  in  error.  W.  R.  Bid- 
die  and  Hubert  Lardner,  for  defendant  in 
error. 

PORTER,  J.  (after  stating  the  facts).  Coun- 
sel, in  addition  to  able  oral  arguments,  have 
favored  the  court  with  well-prepared  briefs, 
which  discuss  every  feature  of  the  case,  with 
ample  citations  of  authorities.  The  case 
presents  some  difficult  questions.  The  facts 
in  many  respects  are  remarkable.  A  review 
of  the  evidence  leaves  no  suspicion  of  bad 
faith  upon  the  part  of  those  who  participated 
in  the  transactions,  or  of  any  attempt  to 
gain  an  advantage  over  plaintiff  by  reason 
of  the  misfortunes  which  fell  upon  his  house- 
hold, culminating  in  September,  1892,  when, 
with  the  mother  of  his  children  hopelessly 
insane,  he  was  sentenced  to  the  penitentiary 
for  a  term  of  years,  and  his  children  dis- 
persed from  the  home  the  family  had  oc- 
cupied so  long.  On  the  contrary,  it  appears 
that  all  the  brother-in-law  Mylius  did  was 
undertaken  with  the  purpose  of  conserving 
the  Interests  of  plaintiff  and  his  family.  He 
cared  for  tlie  minor  children,  sold  the  person- 
al property,  purchased  necessaries  for  the  in- 
sane wife,  paid  the  debts  of  plaintiff,  and  upon 
his  return  rendered  a  satisfactory  account  of 
his  stewardship.  While  the  petition  to  sell 
the  supposed  interest  of  the  wife  In  the  land 


was  filed  In  the  probate  court  within  a  few 
days  after  plaintiff  was  taken  to  prison,  there 
was  no  undue  haste  in  the  proceedings  to 
sell,  and  the  sale  made  to  Alsop  was  not 
completed  until  1884,  and  brought  the  fair 
value  of  the  land. 

Plaintiff's  preliminary  contentions  are, 
that  the  power  of  attorney  from  plaintiff  to 
Mylius  was  void,  and  all  proceedings  under 
it,  including  the  deed  as  attorney  in  fact  to 
Alsop,  were  void;  that  the  alleged  guardian's 
deed,  by  which  Mylius  attempted  to  convey 
to  Alsop  the  undivided  one-half  of  the  land 
as  the  interest  of  the  wife,  was  void;  that 
the  court  below,  after  striking  out  of  the  evi- 
dence the  power  of  attorney,  the  deed  made 
as  attorney  in  fact,  and  the  guardian's  deed 
to  Alsop,  committed  error  in  refusing  to 
strike  out  the  deed  from  Alsop  to  Love,  be- 
cause, with  the  former  conveyances  stricken 
out,  Alsop  had  nothing  to  convey.  EIrror  al- 
so is  urged  because  the  court  refused  to 
strike  out  all  of  the  testimony  of  Alsop  and 
Mylius  In  reference  to  conversations  about 
the  sale  by  Mylius  to  Alsop.  The  claim  is 
made  that  if  the  sentence  and  Incarceration 
of  Withers  In  the  penitentiary,  and  the  wife's 
insanity,  rendered  the  deeds  void,  It  left  My- 
lins  without  authority,  as  agent  of  Withers 
or  of  the  wife,  to  bind  them  in  any  respect 

The  main  contentions  of  plaintiff  here,  as 
below,  are:  (11  That  the  land  was  the  home 
stead  of  plaintiff  and  bis  family,  consisting 
of  plaintiff,  his  wife  and  children;  that  it 
never  ceased  to  be  their  homestead  while  the 
wife  lived;  that  the  leaving  of  the  homestead 
by  plaintiff  and  wife  did  not  constitute  an 
abandonment  because  it  was  involuntary,  oc- 
casioned by  the  sentence  to  and  confinement 
in  the  penitentiary  of  plaintiff  and  the  in- 
sanity of  the  wife;  that  the  sentence  of  plain- 
tiff suspended  all  his  civil  rights,  so  that  his 
acts  were  void ;  and  that  during  his  confine- 
ment in  the  penitentiary  he  could  not  aban- 
don the  homestead.  (2)  That  plaintiff  was 
not  estopped  by  his  acts  and  conduct  from 
claiming  the  land.  (3)  That,  If  the  court 
should  hold  that  the  homestead  Is  not  In- 
volved because  it  was  abandoned,  still  plain- 
tiff should  have  recovered  an  undivided  one- 
half  of  the  land,  as  the  doctrine  of  equitable 
estoppel  would  not  apply  to  the  part  at- 
tempted to  be  conveyed  by  the  guardian's 
deed,  because  plaintiff  never  received  the 
consideration  paid  for  that  jwrtlon,  notwith- 
standing he  might  be  held  to  have  ratified 
the  unauthorized  act  of  Mylius  In  reference 
to  the  part  conveyed  as  attorney  in  fact  for 
which  he  did  accept  the  consideration.  De- 
fendant vigorously  maintains  on  the  con- 
trary: (1)  That  the  land  was  not  a  home- 
stead; that  the  petition  of  plaintiff  nowhere 
claims  that  It  was  a  homestead;  that  as  a 
matter  of  fact  It  was  abandoned  as  a  home- 
stead when  the  cliildren  of  plaintiff  left  it 
after  his  sentence  to  the  penitentiary,  and 
the  furniture  was  removed  from  it:  that,  if 
not  abandoned  by  bis  act  and  the  removal  of 
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the  children,  It  was  abandoned  by  his  acts 
upon  his  return  from  the  penitentiary,  be- 
cause at  that  time  his  youngest  children  were 
of  age,  and  his  family  consisted  of  himself 
and  wife;  that  she  did  not  live  with  bim,  and 
he  did  not  support  her;  that  she  was  insane, 
and.  If  she  were  asked  whether  she  desired 
to  occupy  or  abandon  the  property,  she  could 
not  answer;  that  the  act  of  occupancy  must 
be  that  of  a  sane  mind.  (2)  That  every  act 
of  Myllus,  aa  agent  of  plaintlflF,  was  ratified 
by  plaintiff  with  full  knowledge  of  all  the 
facts,  after  his  disabilities  had  been  removed 
and  he  had  returned  from  the  penitentiary, 
and,  however  void  the  power  of  attorney  may 
have  been,  all  that  was  done  under  it  became 
valid  and  binding  by  the  subsequent  ratifica- 
tion. (3)  That  plaintltt  is  prevented  from 
recovering  the  land,  or  any  part  of  It,  by 
equitable  estoppel.  (4)  That  the  power  of  at- 
torney was  valid  In  law,  and  authorized  Myl- 
lus to  convey;  that,  while  a  person  under 
sentence  for  a  term  of  years  cannot  enter  in- 
to necutory  contracts  and  call  In  aid  the 
courts  to  enforce  them,  he  may  make  a  valid 
transfer  of  his  property  by  will  or  deed.  We 
have  stated  here  somewhat  In  detail  the  con- 
tentions of  the  parties  as  set  forth  in  their 
briefs,  but  many  of  them  it  will  not  be  neces- 
sary to  discuss.  The  trial  court  held  that 
the  sentence  to  the  penitentiary  of  Withers 
for  a  term  of  years,  and  his  Incarceration  and 
confinement  therein,  suspended  all  his  civil 
rights,  and  that  the  power  of  attorney  from 
Withers  to  Myllus,  and  the  deed  from  Myllus, 
as  attorney  in  fact  for  Withers,  to  Alsop,  of 
the  undivided  one-half  of  the  land,  were  void. 
The  court  also  held  that  the  guardian's  deed 
&«m  Myllus,  as  guardian  of  the  Insane  wife, 
to  Alsop,  of  the  other  undivided  one-half  of 
the  land,  was  void. 

Plaintlflf  in  error  makes  no  complaint  of  the 
mllngs  of  the  court  in  those  respects.  He  Is 
satisfied  they  were  correct.  While  counsel 
for  defendant  In  error  argues  at  some  length 
the  question  of  the  effect  to  be  given  to  the 
provision  of  Gen.  St  1901,  §{  2301,  by  which 
the  dvll  rights  of  a  person  sentenced  to  con- 
finement and  hard  labor  for  a  term  of  years 
are  suspended,  it  is  not  necessary  for  us  to 
consider  that  question,  for  the  reason  that  no 
cross-petition  in  error  is  presented,  and 
whether  the  court's  ruling  was  right  or  wrong 
iq>on  the  validity  of  the  power  of  attorney 
and  the  deed  made  In  pursuance  of  it  Is  not 
before  ns.  For  the  same  reasons  it  must  be 
assumed  that  the  correctness  of  the  ruling 
upon  the  guardian's  deed,  and  the  proceedings 
taken  In  the  probate  court,  is  not  open  to  dis- 
cussion. These  rulings  of  the  court  were 
made  In  excluding  the  testimony  In  reference 
to  the  power  of  attorney  and  the  deeds.  The 
oonrt  found  generally  for  defendant,  and, 
aside  from  some  minor .  errors  alleged  in 
reference  to  certain  oral  testimony  and  the 
admission  of  the  deed  from  Alsop  to  Love,  the 
main  error  relied  upon  is  that  the  Judgment 


should  have  been  for  pialnttfC  upon  .the  law 
and  the  evidence. 

Stripped  of  the  nnsubstantlal  matters,  the 
questions  Involved,  and  the  ones  upon  which 
the  Judgment  must  stand  or  fall,  are  nar- 
rowed down  to  these:  (1)  Was  this  a  home- 
stead? (2)  C!oncedlug  that  It  was.  Is  plaintiff 
estopped  by  his  acts  and  conduct  from  claim- 
ing It?  That  the  land  in  controversy  was 
originally  the  homestead  of  plaintifT  and  his 
family  Is  not  disputed.  The  insanity  of  the 
wife  In  1879,  and  her  confinement  In  the 
asylum,  did  not  change  Its  character  as  a 
homestead,  for  plaintiff  continued  to  occupy 
It  with  his  children.  It  was  then  the  home- 
stead upon  the  day  he  was  sentenced.  When 
did  it  cease  to  be  the  homestead?  His  civil 
rights  were  suspended  during  his  sentence 
and  confinement  It  is  not  necessary  here  to 
decide  the  effect  of  such  suspension  upon  his 
power  to  convey  or  incumber  his  property,  but 
merely  the  question  whether  his  involuntary 
absence,  under  the  sentence  and  confinement 
amounted  to  abandonment  assuming  that 
plaintiff  by  his  own  act  might  abandon  the 
homestead  during  the  Insanity  of  the  wife 
and  her  enforced  absence  In  the  asylum,  a 
point  we  shall  consider  hereafter.  His  volun- 
tary absence  would  not  constitute  an  abandon- 
ment while  the  homestead  continued  to  be  oc- 
cupied by  the  family,  and  his  involuntary 
absence,  under  sentence  and  confinement  In 
prison,  should  not  be  given  that  effect,  and  the 
beneficent  object  of  the  homestead  law  de- 
feated upon  grounds  which  so  apparently 
were  never  contemplated  by  the  framers  of 
the  Constitution.  It  was  said,  in  Osborne  v, 
Schoonmaker,  47  Kan.  667,  670,  28  Pac.  711, 
712,  that  "A  person  may  be  absent  from  his 
homestead  without  abandoning  It  as  such. 
•  *  *  It  depends  upon  the  character  of 
his  absence."  See,  also,  Hlxon  v.  George, 
18  Kan.  253.  It  was  not  abandoned,  there- 
fore, by  his  absence  and  confinement  The 
claim  of  counsel  that  the  leaving  of  the  home 
by  the  minor  children  and  the  removal  of  the 
furniture  constituted  an  abandonment  has  no 
force  or  weight.  The  mother  was  Insane,  the 
father  In  the  penitentiary,  and  the  fact  that 
under  the  enforced  circumstances  the  home 
was  unsuitable  for  their  continued  occupancy 
could  not  constitute  an  abandonment,  if,  as 
we  have  said,  bis  absence  under  such  circum- 
stances was  not  sufficient  Shlrack  v.  Shlr- 
ack,  44  Kan.  C53,  24  Pac.  1107.  It  Is  urged 
that  after  bis  release  and  the  removal  of  his 
disabilities  be  returned  to  the  neighborhood, 
and  not  only  made  no  attempt  to  occupy  the 
homestead,  but  with  full  knowledge  of  all  the 
facts  ratified  the  sale  of  the  land,  and  by 
these  acts  and  conduct  and  the  lapse  of  years 
which  Intervened  before  this  action  was  be- 
gun, he  is  estopped  from  claiming  It  as  a 
homestead.  This  brings  us  to  the  main 
question  In  the  case.  With  the  wife  alive  and 
Insane,  could  the  husband,  by  these  acts, 
which  It  is  claimed  amounted  to  an  equitable 
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Tlie  constmction  given  hy  tbls  conrt  to  the 
homestead  law  la  tlie  early  case  of  Morris  ▼. 
Ward,  5  Kan.  241,  244,  bas  been  nnlformly 
followed.  There  It  was  said:  "There  are  at 
least  two  TlewB  which  may  be  talcen  of  these 
laws.  One  Is  that  the  occupying  of  a  piece  of 
land  as  a  homestead  merely  suspends  the 
operation  of  any  Ileus,  alienations,  or  Incum- 
brances concerning  it  during  the  time  that 
It  is  so  occupied  as  a  homestead.  •  •  • 
We  do  not  adopt  this  construction  of  our 
homestead  laws.  We  do  not  believe  that  the 
framers  of  the  Gonstltntlon  intended  to  found, 
the  bomestead  of  the  family  upon  such  a 
precarious  foundation,  or  to  protect  It  by  such, 
slight  and  fragile  safeguards.  The  bome- 
eteud  was  not  intended  for  the  play  or  sport 
of  capricious  husbands,  merely,  nor  can  it  be 
.made  liable  for  bis  weaknesses  or  misfor- 
tunes. It  was  not  established  for  the  benefit 
of  the  husband  alone,  but  for  the  benefit  of 
the  family  and  of  society,  to  protect  the 
family  from  destitution,  and  society  from  the 
d.inger  of  her  citizens  becoming  paupers. 
The  other  view  of  the  homestead  laws,  and 
the  one  which  we  adopt,  is  that  no  incum- 
brance or  lien  or  Interest  can  ever  attach  to 
or  afr«ct  the  homestead,  except  the  ones 
speciflcnily  mentioned  In  the  Const! tutloo." 
In  Locke  v.  Re<lmond,  6  Knn.  App.  70,  49 
Pac.  C70,  affirmed  In  59  Kan.  773,  52  Pac.  97, 
the  wife'  was  insane,  and  the  husband,  as 
guardian  for  her,  borrowed  $S00,  giving  a 
mortgage  on  the  bomestead.  After  her  res- 
toration the  wife  contested  the  mortgage. 
The  court  held  the  mortgnf;e  void.  In  Helm 
T.  Helm,  11  Kan.  25,  27,  where  the  wife  was 
compelled  to  sign  a  deed  for  the  conveyance 
of  the  homestead  by  threats  of  her  husband, 
and  brought  the  action  tn  have  the  deed  de- 
clared void,  this  court  snid:  "Our  bomestead 
provision  is  peculiar.  The  homestead  cannot 
be  alienated  without  the  joint  consent  of  the 
husband  and  wife.  The  wife's  Interest  Is  an 
existing  one.  The  occupation  and  enjoyment 
of  the  estate  Is  secured  to  her  against  any 
act  of  her  husband,  or  of  creditors,  without 
her  consent  If  her  husband  abandons  her, 
that  use  remains  to  her  and  the  family. 
With  or  without  her  husband,  the  law  has 
set  tills  property  apart  as  her  home."  Ch.-ira- 
bers  V.  Co.x.  23  Knu.  303,  was  a  case  where 
the  wife  never  had  been  a  resident  of  the 
state,  and  had  been  abnndnnod  by  the  hus- 
band without  cause.  The  husband  conveyed 
tlie  homestead  by  his  deed,  and  took  back  a 
mortgage  for  the  purchase  price.  The  action 
was  to  forecio.'te  the  mortgage.  The  defense 
was  failure  of  title  because  the  wife  had  not 
Joined  in  the  deed.  The  court  held  that  no 
title  passed  by  the  separate  deed  of  the  hus- 
band, notwithstanding  the  wife  never  had 
lived  in  the  state.  Justice  Brewer,  speaking 
for  the  court,  said:  '"rhe  separate  deed  of  a 
married  man  to  the  homestead  is  void.  It 
floes  not  divest  him  of  titles  nor  estop  hlui 


Crom  recoTerlng  tbe  land.  The  question  Is 
not,  who  will  inherit  from  him?  bnt,  boa 
bis  title  been  divested?  And  the  Constitatton 
says  that  bis  title  to  the  bomestead  sboll  not 
pass  unless  hU  wife  joins  in  tbe  deed.  While 
the  Legislature  may  regulate  tbe  matter  of 
inheritance,  it  cannot  avoid  or  limit  the  con- 
stitutional provision  for  tbe  protection  of 
homesteads.  Tbe  Constitatlon  forbids  tbe 
alienation  without  tlie  joint  consent  of  bus- 
band  and  wife.  It  does  not  add,  'providing 
they  are  living  together  and  occupying 
the  homestead,'  nor  'providing  that  both  are 
residents  of  the  state';  but  the  prohibition 
against  separate  alienation  is  absolute,  when 
the  relation  of  husband  and  wife  exists. 
Whether  any  e.\ception  to  this  absolute  pro- 
hibition were  wise,  it  is  not  for  us  to  inquire. 
Tbe  Legislature  has  not  attempted  to  make 
any,  even  If  it  had  the  power,  but  has  re- 
peated in  the  statute  the  very  terms  of  tbe 
constitutional  prohibition.  Comp.  Laws  1879, 
p.  437,  <  1  [section  3016,  Gen.  St  1901]. 
Neither  Is  the  presence  of  both  husband  and 
wife  es.<sential  to  the  existence  of  a  home- 
stead. Though  one  may  have  abandoned  the 
other,  yet  either  may  have  tbe  children  to 
care  for,  and  be  the  head  of  a  family  and 
occupy  a  home.stead."  In  Ott  v.  Sprngue,  27 
Kan.  G20,  a  case  where  the  wife  had  left  ber 
husband  and  the  homestead  and  brought  ac- 
tion against  him  for  alimony,  be  conveyed  tbe 
homestead  by  a  separate  deed.  The  deed  was 
held  void,  and  a  subsequent  separate  deed  by 
tbe  wife,  made  after  the  land  ceased  to  be  a 
homestead,  was  held  to  convey  no  title,  and 
that  it  did  not  make  valid  the  original  deed 
of  the  husband.  The  following  language, 
taken  from  Morris  v.  Ward,  supra,  is  repeoted 
In  Coughlln  v.  Conghlln,  20  Kan.  116,  117: 
"No  alienation  of  the  homestead  by  the  hus- 
band alone,  in  whatever  way  It  may  be  ef- 
fected, is  of  any  validity.  Nothing  that  he 
alone  can  do  or  suffer  to  be  done  can  cast  the 
sllglitest  cloud  upon  the  title  to  the  home- 
stead. It  remains  absolutely  free  from  all 
liens  and  Incumbrances,  except  those  men- 
tioned In  the  Constitution."  See.  also,  How- 
ell, Jewett  &  Co.  v.  McCrle,  30  Kan.  <Sie.  14 
Pac.  257,  59  Am.  Rep.  584;  Wallace  v.  Insur- 
ance Co..  54  Kan.  442,  88  Pae.  489.  20  L.  R. 
A.  800.  45  Am.  St  Itpp.  288:  Pllcher  v.  A..  T. 
&  8.  P.  R.  Co..  US  Kan.  510,  10  Pac.  945, 
5  Am.  St  Rep.  770. 

It  thus  appears  that  almost  every  phase 
of  attempted  alienation  of  the  homestead 
has  been  passed  upon,  and  the  provision  of 
the  Constitution  and  the  term  "joint  consent" 
have  been  construed  with  strictness  and  In 
favor  of  the  homestead.  This  court  has, 
however,  recognized  in  a  number  of  cases 
tbe  doctrine,  announced  in  Sellers  ▼.  Cros- 
san,  52  Kan.  570,  S5  Pac.  20o,  that  the 
acts  of  those  claiming  a  bomestead  may  be 
such  as  to  operate  as  an  abandonment  or 
to  estop  them  from  claiming  it  In  that 
case  the  husband  and  wife  had  joined  in  » 
conveyance  at  tbe  homestead,  absolute  upoo 
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Its  face  and  duly  Tecordied, '  and  afterward, 
KB  agaiiut  Innocent  mortSBgees,  set  np  tbe 
clatm  that  the  deed  was  an  equitable  mort- 
gage. The  court  held  that  their  acts  and 
conduct  estopped  them.  In  McAlplne  t. 
Powell,  44  Kan.  411,  24  Pac.  353,  equitable 
e8toiH>el  was  held  to  constitute  a  defense  to 
a  claim  of  a  homestead,  but  It  is  to  be  noted 
that  In  that  case  no  homestead  rights  were 
actually  Involyed,  and  the  court,  In  the  opin- 
ion, expressly  find  that  the  wife  had  abandon- 
ed the  Wyandotte  homestead  for  12  years 
and  taken  up  a  new  one  in  Woodson  county, 
and  that  the  facts  In  the  case  took  it  out  of 
the. strict  rules  governing  the  alienation  of 
a  homestead. 

The  main  reliance  of  defendant  is  the  re- 
cent case  of  Adams  v,  Gilbert,  67  Kan.  273, 
72  Pac.  769,  100  Am.  St  Rep.  456.  That 
case  may  be  said  to  mark  the  extreme  limit 
to  which  the  court  has  gone  in  holding  that 
the  operation  of  the  homestead  law  may 
be  defeated  by  equitable  estoppeL  The  facts 
in  that  case  are  these :  Adams  owned  and 
occupied  the  land,  with  bis  family,  as  a 
homestead.  His  wife  had.  been  adjudged 
insane,  and  was  confined  In  an  asylum.  On 
October  20,  1893,  he  courted  by  warranty 
deed  to  one  Foster,  and  the  guardian  of  the 
Insane  wife  Joined  in  the  deed.  The  deed 
was  made  to  avoid  creditors;  the  husband 
supposing  that  the  homestead  was  not  ex- 
empt No  consideration  passed.  On  the 
same  day  Foster  executed  a  mortgage  for 
$2,000  to  Davis,  a  brother-in-law  of  Adams ; 
Davis  having  no  real  Interest  The  note  was 
tarned  over  to  Adams,  who  secured  $700  upon 
It.  The  property  was  worth  |800.  Foster 
conveyed  to  one  Kelley  wittaout  consideration, 
and  Kelley  conveyed  to  one  Doran,  who  paid 
off  the  $700  mortgage.  Doran  took  posses- 
sion and  expended  $2,000  in  Improvements, 
and  In  1898  sold  to  Gilbert,  who  madeottier 
valuable  improvements.  Adams  abandoned 
the  property  in  1895.  Mrs.  Adams  continued 
insane  until  her  death,  January  1,  1899. 
September  20,  1899.  Adams  brought  eject- 
ment The  court  held  that  the  deed  to  Foster 
was  Ineffectual  at  the  time  of  its  execu- 
tion as  a  muniment  of  title,  the  property 
conveyed  being  a  homestead,  and  the  deed 
lacking  the  Joint  consent  of  husband  and 
wife,  and  said  (page  275  of  67  Kan.,  page 
7C9  of  72  Pac.  [100  Am.  St  Rep.  456]): 
"While  the  marriage  relationship  continued, 
and  the  property  was  occupied  as  a  home- 
stead, no  act  of  the  husband  could  be  ef- 
ficient to  ratify  or  confirm  such  deed.  The 
husband  might,  but  his  actions,  words,  or 
silence  when  he  should  have  spoken,  confirm 
a  deed  to  the  homestead,  executed  by  him- 
self alone,  or  estop  himself  -  from  denying 
its  validity,  so  as  to  make  it  convey  title  after 
its  homestead  character  has  ceased,  or  after 
the  death  of  the  wife."  The  fapts  In  that 
case  differ  materially  from  those  here. 
Adams  received  the  full  consideration  for  the 
proi>erty,  and  stood  by,  silent  when  he  should 
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hare  spoken,  and  permitted  more  titan  $2,- 
000  in  valuable  improvements  to  be  ex- 
pended upon  the  property;  and  these  acta 
should,  in  equity,  have  estopped  him  from 
claiming  the  property,  unless  the  constitu- 
tional provision  for  the  i^otection  of  the 
tiomefltead  prevented  the  estoppel  because 
his  wife  was  living.  Then  the  death  of  his 
wife  occurred,  and  the  homestead  character 
of  the  property  ceased  Instantly.  He  had 
abandoned  it  already  so  far  as  he  might  do 
so.  The  wife's  death  completed  the  aban- 
donment and  nine  months  after  her  death 
he  brought  the  action.  In  the  opinion  the 
court  said  (page  277  of  67  Kan.,  x>age  770 
Of  72  Pac.  [100  Am.  St  Bep.  456]):  "In 
any  event  after  the  death  of  his  wife,  the 
homestead  character  of  the  property  ceased. 
At  that  time  Adams  was  as  fully  Informed  as 
to  the  facts  and  the  law  as  be  was  when  this 
action  was  brought  He  certainly  migbt 
even  by  his  silence  and  inactivity.  In  time 
confirm  and  make  efficient  his  former  deed. 
We  fure  not  in  a  position  to  say  th»  delay 
of  at>oat  nine  months  was  not  sufficient  for 
that  purpose."  While  the  decision  is  based 
in  part  iqwn  the  acts  amounting  to  equitable 
estoppel,  it  really  turns  upon  the  fact  that 
the  wife's  death  occurred  and  completed  the 
abandonment  of  the  homestead;  and  nine 
months  elapsed  after  her  death  before  suit 
was  brought  during  wlilcb  time  the  husband 
had  full  knowledge  of  the  imperfections  in 
the  deed.  Some  expressions  may  l>e  found 
in  the  (pinion  which  apparently  go  so  far 
80  to  suggest  that  the  act  of  abandonment 
may  have  been  complete  by  his  acts  prior  to 
her  death  and  while  she  was  insane,  but 
these  are  not  necessary  to  the  decision,  and 
are  not  controlling. 

Coimsel  for  defendant  also  cite  the  case  of 
Shields,  Guardian,  v.  Aultman,  Miller  &  Co., 
20  Tex.  Oiv.  App.  345,  50  S.  W.  219,  in  which 
the  Supreme  Court  of  Texas  held  that  where 
the  wife  became  hopelessly  insane,  the  hus- 
band bad  power  to  convey  the  homestead 
separately,  because  by  the  wife's  Insanity  she 
lost  the  power  to  consent  We  quote  from  the 
opinion  (page  349  of  20  Tex.  Civ.  App.,  page 
221  of  50  S.  W.):  "Her  power  of  choice  and 
discretion  passed  away  with  the  departure 
of  her  reason.  She  was  no  longer  an  intel- 
ligent partner  of  the  community,  equally 
loving  and  sharing  the  Interests  and  re- 
sponsibilities of  the  family.  She  was  a  piti- 
able, mindless,  helpless  charge,  and,  for  all 
practical  purposes,  cItI  liter  mortuus.  It  is 
not  the  consent  of  a  crazy  woman  that  the 
law  contemplates  as  essential  to  the  aliena- 
tion of  the  homestead,  it  is  the  consent  of 
the  wife  whose  faculties  of  reason  and  dis- 
cretion Iiave  not  been  dethroned."  The  opin- 
ion comments  upon  the  admitted  fact  that  the 
wife  was  hopelessly  insane,  and  counsel  here 
urge  that  the  evidence  in  this  case  is  to  the 
effect  that  Mrs.  Withers,  was  hopelessly  in- 
sane, that  she  was,  as  to  the  homestead, 
civiliter  mortuus,  and  that  the  reaw)ui;E 
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the  Texas  court  18  sound.  This  reasoning, 
however  plausible,  does  not  appeal  to  us,  or 
furnish  what  appears  to  l>e  solid  grounds  for 
breaking  away  from  the  well-establlBbed 
principle  adhered  to  since  the  earlier  de- 
cisions by  this  court. 

It  is  difflcnlt  to  see  bow  effect  can  be 
giren  to  the  constitutional  provision  requir- 
ing the  Joint  consent  of  husband  and  wife, 
and  at  the  same  time  hold  that,  while  the 
wife  ia  Insane,  the  husband  can  either  sepa- 
rately convey,  or  by  acts  or  conduct  estop  the 
wife  from  her  right  to  claim,  the  homestead, 
or  estop  himself  from  claiming  it  In  his 
own  right  while  she  is  living.  The  acts  of 
estoppel  must  be  such  as  will  estop  both. 
Law  V.  Butler,  44  Minn.  482,  47  N.  W.  53,  9 
L.  R.  A.  856.  The  same  question  was  raised 
in  Panton  v.  Manley,  4  111.  App.  210,  but 
left  undecided.  There  the  wife  was  insane 
and  confined  In  an  asylum.  The  husband  ex- 
ecuted a  mortgage  upon  the  homestead,  and 
upon  foreclosure  attempted  to  abandon  It 
under  an  agreement  with  the  mortgagee.  A 
statute  then  provided  that  neither  the  hus- 
band nor  wife  could  remove  the  other  from 
the  homestead  without  the  consent  of  the 
other,  unless  the  owner  of  the  property 
should  in  good  faith  provide  a  homestead 
suitable  to  the  condition  in  life  of  the  family. 
The  court  said:  "It  would  seem  that  if  the 
conveyance  is  to  be  helped  out,  according  to 
the  provisions  of  the  statute,  by  abandonment 
of  possession  in  case  the  husband  has  not 
abandoned  the  wife,  then,  on  principle,  the 
wife's  consent  to  such  abandonment  should 
be  obtained."  Upon  the  evidence  the  court 
held  that  no  abandonment  was  proven,  while 
it  suggests  the  question  whether  the  husband, 
under  such  circumstances,  can  abandon  the 
homestead,  leaves  It  undetermined.  As  was 
said  in  Morris  r.  Ward  and  Coughlin  v. 
Coughlln,  supra:  "Nothing  that  he  alone 
can  do  or  suffer  to  be  done  can  cast  the 
slightest  cloud  upon  the  title  to  the  home- 
stead." All  that  was  done,  which  it  la 
claimed  amounts  to  equitable  estoppel,  were 
his  acts  alone.  We,  therefore,  hold  that 
nothing  which  be  did  or  suffered  to  be  done 
while  she  was  alive  cast  any  cloud  upon  the 
title  to  the  homestead,  or  could  estop  either 
the  wife  or  husband  from  claiming  this 
land  as  the  homestead  during  her  lifetime. 
After  her  death  his  acts  might  have  been 
such  as  to  estop  him  from  setting  up  the 
claim  of  a  homestead,  but  the  fact  that  Mrs. 
Withers  was  still  alive  and  insane  when  this 
action  was  brought  is  the  controlllni;  cir- 
cumstance which  prevents  the  principles  of 
equitable  estoppel  from  defeating  his  right 
to  the  land  aa  n  homestead. 

The  facts  here  relied  upon  to  support  the 
principle  of  equitable  estoppel  as  against 
plaintiff  are  not  so  strong  as  in  the  cases 
cited.  It  Is  true,  Withers,  upon  his  return, 
settled  with  Myllus,  and,  so  far  as  he  had 
power  to  do  so.  ratified  and  confirmed  the 
acts  of  bis  attorney  and  agent  in  reference  to 


the  sale  of  part  of  the  land,  tie  accepted 
without  question  the  proceeds  of  the  sale  to 
that  extent  The  only  other  facts  which  are 
relied  upon  are  his  knowledge  that  the  other 
half  of  the  purchase  price  was  represented  by 
a  mortgage  which  he  permitted  the  maker 
to  pay  to  Mylius  without  protest,  and  the  fact' 
that  be  was  silent  when  he  should  have  spo- 
ken, and  permitted  defendant  Love  to  pur- 
chase from  the  first  grantee.  But  the  evidence 
shows  no  intentional  misleading  of  Love, 
and  that  be  was  not  mislead  in  fact  by  plain- 
tiff's silence.  All  the  parties  were  equally 
cognizant  of  the  facts  with  reference  to  the 
wife's  Insanity.  Love  was  her  brother,  and 
knew  all  that  Withers  knew,  and  perhaps  un- 
derstood even  better  than  Withers  the  facts 
in  reference  to  the  separate  deeds.  There  is 
a  claim  that  valuable  improvements  were 
made  while  Withers  stood  by,  but  the  evi- 
dence shows  that  these  were  slight,  and  that 
the  possession  of  the  land  by  Love  was  no 
different  from  the  possession  of  his  grantor, 
AIsop.  They  were  partners,  and  continued 
to  keep  partnership  cattle  upon  the  land. 
Plaintiff,  besides,  was  not  a  business  man, 
nor  nearly  so  familiar  with  business  matters 
as  Alsop  and  Love.  He  tried  vainly  to  dis- 
cover why  It  was  that  he  could  not  secure  the 
other  half  of  the  proceeds  of  the  sale,  and 
clearly  never  knew  his  rights,  as  claimed 
now,  until  a  short  time  prior  to  the  beginning 
of  this  action.  The  strongest  point  against 
him,  aside  from  the  acceptance  of  half  the 
purchase  money,  is  the  lapse  of  time  which 
intervened  after  his  return  and  before  the 
action  was  b^un.  During  this  lapse  of  time 
the  situation  of  the  parties  remained  practi- 
cally the  same.  It  is  Insisted  that,  because 
Love  paid  the  balance  of  the  purchase  price 
to  the  guardian,  he  is  in  the  same  situation 
as  though  he  had  paid  it  to  Withers,  because 
Withers  knew  of  and  ratified  the  payment. 
It  was  never  paid  to  any  agent  of  Withers, 
even  assuming  that  Myllus  was  his  agent 
for  Mylius  held  It  In  another  capacity  and  re- 
fused to  pay  It  to  him.  There  Is  nothing  In 
the  contention  that  Withers  should  have  in- 
stituted some  proceedings  to  recover  this 
money.  It  never  belonged  to  him  in  law  or 
equity.  It  was  paid  for  the  supposed  interest 
of  Mrs.  Withers  in  the  land,  whoi  in  law 
and  fact  she  had  no  such  interest,  and 
Withers  could  not  have  established  his  right 
to  it  The  proceedings  In  the  probate  court 
for  the  sale  of  her  supposed  interest  were 
void  ab  initio. 

Plaintiff,  tberefore,  was  entitled  to  Judg- 
ment for  recovery  of  the  land,  and  for  rents 
and  profits,  and  tbe  cause  must  be  reversed 
for  further  proceedings.  While  It  has  been 
said  that  "It  is  not  within  tbe  equitable  power 
of  courts  in  this  state  to  declare  any  indebt- 
edness a  Hen  on  a  homestead"  (Jenkins  y. 
Simmons,  37  Kan.  496,  15  Pac.  522),  plaintiff, 
in  open  court  here  and  in  bis  brief,  offers  t» 
do  equity,  and  to  consent  that  defendant  be 
given  a  lien  upon  tbe  land  for  the  $1,250 
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which  he  received  from  Mylins,  as  pnrchase 
money  for  the  conveyance  of  half  the  land, 
under  the  power  of  attorney,  and  to  this  offer 
plaintiff  must  be  held. 

The  Judgment,  therefore,  la  reversed,  and 
the  cause  remanded  for  further  proceedings 
In  accordance  with  the  views  herein  ex- 
pressed. 

GREENE,  BURCH,  MASON,  SMITH,  and 
GRAVES,  JJ.,  concur. 

JOHNSTON,  C.  J.  (dissenting).  Withers 
sold  the  land  about  13  years  ago,  and  received 
the  agreed  consideration.  Nine  years  have 
passed  since  his  return  from  the  penitentiary, 
and  he  has  stood  by  and  seen  the  land  trans- 
ferred and  Improved  without  claiming  It  or 
making  any  protest  until  this  action  was 
brought.  In  various  ways  he  has  recognized 
the  validity  of  the  transfer  and  the  title  of 
his  grantee.  None  of  his  family  has  occupied 
the  land  for  the  pest  13  years,  and  the  young- 
est child  reached  majority  about  10  years  ago. 
No  one  Is  claiming  a  homestead  Interest  In 
the  land,  except  himself.  In  my  view,  the 
facts,  which  are  quite  fully  stated  In  the  pre- 
vailing opinion,  bring  the  case  within  the  au- 
thority of  McAlplne  v.  Powell,  44  Kan.  411, 
24  Pac.  353 ;  Sellers  v.  Crossan,  52  Kan.  570 ; 
35  Pac.  205 :  Sellers  t.  Gay,  53  Kan.  354,  36 
Pac.  744;  Adams  v.  Gilbert,  67  Kan.  275,  72 
Pac.  760,  100  Am.  St  Rep.  456.  Under  the 
rule  of  these  cases.  Withers  Is  equitably  es- 
topped to  assert  that  the  title  which  he  un- 
dertook to  convey  is  Invalid,  and  he  Is  equally 
estopped  to  claim  the  land  as  against  Ix>ve, 
whose  rights  In  it  he  has  long  assented  to 
and  recognized.  Shay  v.  Bevis  Rock  Salt 
Co.  (ivat  decided)  83  Pac.  202. 


EVERETT  V.  WILSON. 
(Supreme   Court   of  Colorado.    Nov.   6,   1905.) 

1.  JcDGMENT— Default— JuBiBDicTioN. 

Where  the  court  bad  jurisdiction  of  tlie 
subject-matter  of  an  action,  and  the  record  re- 
cited that  defendant  appeared  by  counsel  and 
moved  to  dismiss  the  cause  and  that  liis  default 
was  entered  for  failure  to  plead  as  required  by 
rule,  the  court  had  prima  facie  jurisdiction  to 
enter  judgment. 

2.  Wbit  of  Ebbob  —  Bill  of  Exceptions  — 
Necessity. 

A  motion  to  dismiss  the  action  and  quash 
the  attachment  and  levy  therein,  based  on  affi- 
davits and  files  and  records  in  the  case,  is  not 
within  Mills'  Ann.  (3ode,  §  387,  declaring  that 
decisions  on  motions  based  on  the  pleadings, 
etc.,  shall  be  talcen  as  a  part  of  the  record  with- 
out being  made  sneh  by  bill  of  exceptions,  and 
is  not  a  part  of  the  record,  unless  embodied  in 
a  bill  of  exceptions. 

3.  Same. 

The  validity  of  an  order  requiring  defend- 
ant to  plead  cannot  be  assailed,  in  the  absence  of 
a  bill  of  exceptions  containing  impeaching  evi- 
dence, where  tbe  record  proper  does  not  contra- 
dict it. 

4.  Same. 

A  ruling  on  a  motion  to  quash  a  writ  of 
attachment  and  the  certificate  of  levy  cannot  be 
reviewed,  in  the  absence  of  a  bill  of  exceptions. 


6.  Appearance— Genebal  Afpeabance. 

A  defendant,  who,  separately  or  in  conjunc- 
tion with  a  motion  ^oing  only  to  the  jurisdiction 
of  the  court  over  his  person,  invokes  the  power 
of  the  court  on  the  merits  or  moves  to  dismiss, 
appears  generally. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appearance,  $  47.1 

6.  Same. 

A  defendant,  who  not  only  asks  for  the 
dissolution  of  the  attachment  and  quashing  of 
the  writ  because  of  defective  service  of  process 
on  him,  but  asks  for  the  dismissal  of  the  cause, 
appears  generally;  for  the  court,  by  virtue  of 
the  express  provisions  of  Mills'  Ann.  Code,  { 
44,  acquired  jurisdiction  by  the  filing  of  the 
complaint,  and  the  cause  could  not  be  dismissed 
because  of  the  want  of  jurisdiction  of  defend- 
ant's person. 

Error  to  Rio  Grande  County  Court;  Alden 
Bassett,  Judge. 

Action  by  William  D.  Wilson  against  Syl- 
vester T.  Everett  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

0.  D.  Bryan  and  W.  B.  Cox,  for  plaintiff  In 
error.  C.  H.  Pierce,  Wilson  &  Rickards,  and 
W.  C.  Bowen,  for  defendant  In  error. 

CAMPBELL,  J.  Action  for  work  and  la- 
bor done  and  expenditures  made  by  plaintiff 
at  the  request  of  defendant  The  defendant 
Is  a  nonresident  of  the  state,  and  summons 
was  ordered  served  by  publication.  In  aid 
of  the  action,  a  writ  of  attachment  was  sued 
out  and  a  levy  made  upon  defendant's  real 
estate,  situate  In  Colorado.  Defendant  filed 
a  motion  to  dismiss  the  cause,  set  aside  tbe 
attachment,  and  quash  the  levy,  which  was 
denied,  and  he  was  required  to  answer. 
This  he  did  not  do.  His  default  for  failure 
to  comply  with  this  rule  was  entered,  and 
a  trial  was  had,  evidence  heard,  findings 
made  for  plaintiff,  the  attachment  sustained, 
and  Judgment  rendered  against  defendant  for 
the  amount  claimed.  To  the  Judgment  the 
defendant  prosecutes  this  writ  of  error. 

The  errors  relied  upon  for  reversal  are 
that  the  trial  court  was  wrong  (1)  In  pass- 
ing upon  defendant's  motion  to  quash  the 
attachment  and  certificate  of  levy  thereof. 
In  the  absence  of  defendant's  attorney  and 
without  any  proper  notice  to  him;  (2)  In  pre- 
maturely entering  defendant's  default;  (3)  In 
overruling  defendant's  motion  to  quash,  and 
rendering  Judgment  in  plaintiff's  favor  and 
sustaining  the  attachment 

1.  In  the  record  Is  an  order  of  the  court, 
leading  up  to  the  final  Judgment,  In  which  is 
recited  the  fact  that  defendant  by  bis  coun- 
sel, filed  a  motion  to  dismiss  the  cause  and 
dissolve  the  writ  of  attachment  and  its  levy. 
And  the  further  recital  Is  made  therein  that 
the  defendant  appeared  not,  though  duly  no- 
tified of  the  hearing,  and  the  court  thereupon 
proceeded  to  hear  the  motion  and  overruled 
the  same,  and  as  a  part  of  the  same  order 
required  defendant  to  plead  further  within 
a  certain  time.  Afterwards  there  is  another 
order,  and  as  part  of  the  final  Judgment,  that 
the  defendant  having  failed  to  appeacjaud 
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plead,  as  theretofore  required  by  the  order 
already  referred  to,  and,  the  time  thus  limit- 
ed having  expired  without  any  such  appear- 
ance or  plea,  the  defendant's  default  therefor 
was  duly  entered,  and  upon  the  application 
of  the  attorney  for  the  plaintiff  the  court 
proceeded  to  trial  and  heard  evidence,  and 
upon  consideration  thereof  found  tlie  issues 
for  plaintiff  and  rendered  final  Judgment  for 
him,  as  already  stated.  These  orders,  there- 
fore, reciting  that  the  defendant  appeared  by 
counsel  and  that  his  default  was  entered  for 
failure  to  plead  as  required  by  rule,  prima 
facie  show  that  the  court  had  Jurisdiction  of 
the  person  of  the  defendant,  secured  by  a 
general  appearance,  and  that  the  default  was 
properly  entered.  As  the  complaint  discloses 
that  there  was  Jurisdiction  of  the  subject- 
matter,  it  follows  that  the  Judgment  must 
stand,  unless  It  is  Impeached  by  something 
else  In  the  record  which  we  are  privileged 
to  notice. 

2.  No  bill  of  exceptions  was  preserved  or 
filed.  The  objection  urged  in  argument  that 
the  trial  court,  without  due  notice  to  de- 
fendant's counsel,  heard  and  determined  his 
motion  to  dismiss  the  action  and  quash  the 
attachment  and  the  levy,  cannot  be  consid- 
ered In  the  absence  of  a  bill  of  exceptions. 
This  motion  was  not,  In  fact,  based  upon,  nor 
did  It  affect,  any  pleading  in  the  cause. 
While  there  was  a  reference  In  the  motion 
to  pleadings,  the  only  pleading  filed  is  the 
complaint,  and  the  disposition  of  the  motion 
in  no  wise  depended  upon  It  To  sustain  the 
motion,  reliance  was  had  upon  affidavits 
and  certain  files  and  records  in  the  case. 
The  motion  does  not  come  within  section  387, 
Mills'  Ann.  Code,  and  is  not  part  of  the 
record  proper.  It  can  become  such  only  by 
being  embodied  in  a  bill  of  exceptions,  and 
rulings  thereon  and  consideration  of  affida- 
vits in  Its  support  are  available  on  appeal, 
and  can  be  preserved  for  this  purpose  only 
by  bill.  Wilce  et  al.  v.  Campbell,  5  Colo.  126; 
Rowe  V.  People,  26  Colo.  542,  59  Pac.  57. 

3.  Another  objection  urged  Is  that  the 
court  entered  the  default  of  defendant  before 
the  time  for  answer  expired.  The  rightful- 
ness of  this  depends  upon  the  validity  of  the 
order  requiring  him  to  plead.  This  order  is 
valid.  In  the  absence  of  an  affirmative  con- 
trary showing.  The  record  proper  does  not 
contradict  It,  and  there  is  no  bill  that  con- 
tains impeaching  evidence. 

4.  Another  objection  was  that  the  court 
erred  in  overruling  defendant's  motion  to 
quash  the  writ  of  attachment  and  the  certif- 
icate of  levy.  This  motion  not  being  based 
on,  or  affecting,  the  pleadings,  objections  and 
exceptions  to  rulings  upon  it  must  be  pre- 
served by  bill,  and  the  same  ol>8ervatIons 
apply  to  this  as  to  the  objection  first  consid- 
ered. In  short,  the  foregoing  objections  are 
not  properly  before  us,  because  no  bill  of 
exceptions  was  preserved. 


5.  The  general  objection  that  the  court  did 
not  have  Jurisdiction  over  the  person  of  th« 
defendant,  hence  no  power  to  proceed  to 
Judgment,  because  no  service  of  process,  ei- 
ther personal  service  or  service  by  publica- 
tion, was  had,  is  not  good  as  against  the  re- 
citals in  the  record  that  defendant  by  bis 
attorney  appeared  In  the  action,  unless  such 
recital  is  false.  This  appearance,  however, 
the  defendant  says,  as  shown  by  other  recit- 
als in  the  motion,  was  a  special  appearance 
only,  limited  to  the  single  object  for  which 
the  motion  was  filed,  viz.,  to  dissolve  the  writ 
of  attachment  and  quash  the  certificate  of 
Its  levy.  He  contends,  therefore,  that  the 
trial  court  was  wrong  in  construing  the  fil- 
ing of  this  motion  as  constituting  a  general 
appearance.  The  presumption  is  that  any 
appearance  is  general.  2  Enc.  PI.  &  Pr.  632. 
Merely  because  a  defendant  says  be  enters 
a  special  appearance  does  not  make  it  such. 
That  must  be  determined,  in  part  at  least, 
by  the  object  he  has  in  view.  A  special  ap- 
pearance Is  one  made  for  the  purpose  of  ur- 
ging Jurisdictional  objections.  2  Enc.  PI.  & 
Pr.  C20;  3  Cyc.  511.  If  a  defendant  separate- 
ly or  in  conjunction  with  a  motion  going 
only  to  the  Jurisdiction  invokes  the  power  of 
the  court  on  the  merits,  or  moves  to  dismiss 
the  action,  or  asks  relief  which  presupposes 
that  Jurisdiction  has  attached,  this  consti- 
tutes a  general  appearance.  3  Cyc.  508;  2 
Enc.  PI.  &  Pr.  C2G;  Bucklln  v.  Strlckler,  32 
Neb.  602,  49  N.  W.  371 ;  Wood  et  al.  v.  Xoung, 
S8  Iowa,  102;  Belknap  v.  Charlton,  25  Or. 
41,  34  Pac.  758.  The  defendant's  motion  here 
asked  for  relief,  which  Is  inconsistent  with 
his  avowed  object  to  test  the  Jurisdiction  of 
the  court  over  his  person,  and  which  could 
be  granted  only  after  Jurisdiction  was  ob- 
tained. Not  only  did  he  ask  to  have  the  at- 
tachment dissolved  and  the  writ  and  the  levy 
quashed  because  of  defective  service,  but  he 
went  further  and  asked  to  have  the  cause 
Itself  dismissed.  It  would  not  be  proper  to 
dismiss  the  cause,  even  though  Jurisdiction 
of  defendant's  person  was  lacking.  The  ac- 
tion was  instituted  and  Jurisdiction  of  the 
court  acquired  by  the  filing  of  the  complaint 
Mills'  Ann.  Code,  J  44.  If  the  attempted 
service  of  process,  whether  summons  or  writ 
of  attachment  was  ineffective,  additional 
process  might  issue,  and  valid  service  be 
secured.  The  defendant's  evidence  to  over- 
come the  record  recital  of  an  appearance  is 
the  motion  to  dismiss.  If,  in  the  absence  of 
a  bill  of  exceptions,  we  are  not  permitted 
to  Inspect  the  motion,  the  recital  must  stand ; 
and.  If  we  do  examine  It  we  are  constrained 
to  agree  with  the  trial  court  in  construing, 
as  a  general  appearance,  the  appearance 
which  the  defendant  made  when  he  filed  It 

The  Judgment  must  be  affirmed. 

Affirmed. 

QABBERT,  C.  J.,  and  STEELE,  J.,  concur. 
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FELKEE  V.  SULLIVAN. 
(Supreme  Court  ot  Colorado.    Oct.  2,  1906.) 

1.  CoBPOEATTONS— Liability  of  Stockhold- 
KRS  ON  SDB8CBIPTI0N9— Pleading. 

Where  corporate  stock  was  issued  on  pay- 
ment of  less  than  the  face  ralue  thereof,  and 
the  corporation  agreed  that  the  subscriber 
should  not  be  called  on  for  any  further  or 
greater  sum  than  paid,  and  on  the  corporation 
becoming  bankrupt  the  trustee  in  bankruptcy 
brought  an  action  to  recover  the  unpaid  balance, 
it  was  incumbent  upon  him  to  show  in  bis 
complaint  the  amount  which  was  actually  re- 
quired to  discharge  the  obligations  of  such  de- 
linquent stockholder  to  the  corporation  credit- 
ors. 

2.  Same  —  Bar kbuptcy  —  Release  of  Sub- 

SCBIBEB  imOil  UNPAID  SUBSCBIFTION. 

Where  a  corporation  issued  stock  on  pay- 
ment of  a  small  sum  per  share,  and  agreed  that 
the  subscribers  should  not  be  called  on  for  any 
other,  further,  or  greater  sum  than  that  paid, 
an  action  does  not  lie  by  the  corporation's  trus- 
tee in  bankruptcy  to  recover  against  such  sub- 
scriber on  his  subscription  until  the  contract  be- 
tween the  corporation  and  the  subscriber  is  set 
aside  as  in  fraud  of  creditors. 

Error  to  District  Court,  Arapahoe  County ; 
P.  L.  Palmer,  .Tudge. 

Action  by  W.  B.  Felker,  Jr.,  aa  trustee  In 
bankruptcy  of  the  W.  D.  Smltb  Cycle  Com- 
pany, against  Dennis  Sullivan,  to  recover  un- 
paid subscriptions  to  stock.  BYora  a  Judg- 
ment for  defendant,  plaintiff  brings  error. 
Affirmed. 

Rebearlng  denied  November  6, 1905. 

Tbe  complaint  In  this  action  alleges:  That 
the  W.  D.  Smltb  Cycle  Company  was  a 
corporation  capitalized  with  $500,000,  repre- 
sented by  500,000  shares  of  the  par  value  of 
$1  each.  That  in  1899  tbe  corporation  was 
declared  bankrupt  and  plaintiff  was  appoint- 
ed trustee  in  bankruptcy.  That  he  duly  sold 
all  of  the  property  of  the  bankrupt  corpo- 
ration, except  the  claims  against  tbe  stock- 
holders for  the  amounts  unpaid  on  tbe  stock 
held  by  them;  that  tbe  sale  was  approved. 
That  the  amount  realized  from  tbe  sale  of  tbe 
property  was  wholly  insufflcient  to  pay  the 
debts  of  the  bankrupt  That  on,  to  wit, 
'*tbe  24th  day  of  June,  1899,  this  plaintiff  as 
such  trustee  In  bankruptcy  duly  filed  in  the 
said  District  Court  of  the  United  States 
in  and  for  the  District  of  Colorado,  that  be- 
ing the  court  having  Jurisdiction  of  the  bank- 
ruptcy proceedings  against  said  corporation, 
bis  i>etition  setting  forth  the  proceedings 
theretofore  bad  In  relation  to  the  bankrupt 
«8tate,  the  amount  of  debts  and  claims  filed 
and  allowed  against  said  bankrupt  and  the 
funds  In  bis  hands  available  for  tbe  pay- 
ment of  the  same,  and  prasrlng  for  an  order  of 
«ourt  making  a  call  and  assessment  upon  all 
of  the  stockholders  of  the  said  bankrupt  cor- 
poration who  were  holders  of  unpaid  stock 
therein,  for  the  purpose  of  raising  moneiy  to 
pay  tbe  debts  of  said  bankrupt  corporation: 
and  thereupon  an  order  was  duly  made  and 
«ntered  in  said  bankruptcy  proceedings,  of 
'Which  order  the  following  Is  a  copy:  This 
matter  coming  on  to  be  tieard  thU  day,  npon 


the  petition  of  W.  B.  Felker,  Jr.,  trustee  in 
bankruptcy  herein,  praying  for  an  order  di- 
recting a  call  or  assessment,  upon  the  stock 
and  stockholders  In  the  bankrupt  company, 
and  it  appearing  to  tbe  court  that  a  necessity 
exists  therefor,  and  that  all  the  property  of 
the  bankrupt  has  been  sold  and  that  the 
amount  of  money  In  the  hands  of  the  said  trus- 
tee will  not  be  sufildent  to  pay  tbe  debts  of 
the  said  bankrupt,  and  that  no  means  exist  for 
paying  said  debts  except  the  sums  remaining 
unpaid  by  the  stockholders  in  said  bankrupt 
company  for  balance  remaining  unpaid  on 
their  stock,  it  is  ordered,  that  a  call  or 
assessment  be,  and  the  same  Is  hereby  made 
upon  the  stock  and  stockholders  of  tiie  said 
bankrupt  company,  excepting  those  who  have 
paid  in  full  therefor,  their  legal  heirs,  rep- 
resentatives and  assigns,  of  75  per  cent,  of 
the  par  value  of  tbe  shares  of  said  stock  held 
by  them,  but  crediting  each  stockholder  in 
said  company  with  the  amount  paid  said 
company  on  his  said  stock;  the  same  to  be 
due  and  payable  at  once  to  W.  B.  Felker, 
Jr.,  tiustee  herein,  at  Denver,  Colo.;  and  that 
the  said  trustee  be,  and  he  hereby,  is  au- 
thorized at  once  to  proceed  to  collect  said 
call  and  assessment,  and  make  all  necessary 
demands  for  such  payments,  and  if  any  stock- 
holder shall  fall  or  refuse  to  pay  said  assess- 
ment or  call  within  20  days  after  personal 
demand  therefor  shall  be  made  on  him  by 
said  trustee,  or  wltblh  30  days  after  a  writ- 
ten or  printed  demand  has  been  deposited  in 
the  post  office,  properly  addressed  to  the  post 
office  address  of  such  stockholder,  the  said 
trustee  may  employ  such  assistance  and 
counsel,  and  take  such  action  and  institute 
such  suits  and  proceedings  in  such  cotlrts  as 
he  shall  be  advised  or  deem  expedient  and 
proper  for  tbe  purpose  of  enforcing  the  pay- 
ment of  said  call  and  assessment."  That 
defendant  on  the  11th  day  of  January,  1898, 
subscribed  for  and  purchased  directly  from 
the  bankrupt  corporation  10,000  shares  of  the 
then  unissued  capital  stock,  and  paid  there- 
for the  sum  of  25  cents  per  share  and  no 
more.  That  he  lias  paid  nothing  more  on 
account  of  said  stock,  and  that  he  is  still  the 
owner  and  holder  of  said  10.000  shares  upon 
which  75  cents  per  share  Is  unpaid.  That 
pursuant  to  the  authority  contained  In  the 
foregoing  order,  plaintiff  on  the  Sd  doy  of 
July,  1899,  duly  demanded  of  tbe  defendant 
payment  of  the  sum  of  $5,000,  being  the 
amount  due  from  the  defendant  to  tbe  plain- 
tiff by  virtue  of  tbe  said  call  and  assessment ; 
that  defendant  failed  to  pay  said  call  and 
plalntlfl  asks  Judgment  for  the  $5,000.  De- 
fendant answered,  admitting  the  corporation, 
that  It  was  adjudged  bankrupt  and  that 
plaintiff  was  appointed  tmstee;  admits  the 
sale  of  the  property  of  tbe  bankrupt  by  the 
truatee;  admits  that  the  amount  realized 
from  the  sale  of  tlie  property  was  insufficient 
to  pay  the  debts  of  the  bankrupt  and  that 
the  order  as  set  forth  In  the  complaint  was 
duly  made  by  the  district  conrtt^ 
Digitized  by ' 
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tbat  It  was  aftervrards  modified  to  read  as 
follows:  "Ordered  that  the  aforesaid  order, 
made  and  entered  on  the  24th  day  of  June, 
1899,  be  modified  and  amended  by  adding 
thereto,  as  follows:  Providing  that  this  or- 
der shall  not  preclude  the  stockholder  against 
whom  an  assessment  has  been  made  from 
setting  up  the  defense,  that  be  Is  not  In- 
debted to  the  said  trustee  as  representative 
of  the  creditors  of  the  said  bankrupt,  or 
otherwise."  Defendant  denies  that  he  sub- 
scribed for  10,000  or  any  other  number  of 
shares  of  the  unissued  capital  stock,  but  al- 
leges that  he  purchased  from  the  bankrupt 
corporation  10,000  shares  of  this  stock  at  the 
agreed  price  of  26  cents  per  share,  which  he 
paid,  and  that  the  stock  was  issued  to  blm; 
tbat  It  was  agreed  by  and  between  the  com- 
pany and  defendant  that  the  defendant 
should  not  be  called  upon  for  any  other, 
further  or  greater  sum  per  share  than  25 
cents.  Defendant  admits  the  making  of 
the  demand  by  plaintiff,  and  that  he  has  not 
paid  the  call  or  assessmest  ordered  by  the 
United  States  District  Court.  By  his  repli- 
cation plaintiff  denies  the  making  of  the 
contract  as  alleged  In  defendant's  answer. 

The  cause  was  duly  tried,  and  It  was 
shown  In  the  making  of  plaintiff's  case  that 
the  contract  was  made  between  defendant 
and  the  corporation  substantially  as  alleged 
to  the  answer,  that  the  order  of  the  district 
court  was  made  as  alleged  in  the  complaint, 
and  that  defendant  failed  to  pay  the  call.  It 
Is  not  claimed  by  plaintiff  that  he  either  al- 
leged or  proved  the  amount  of  the  indebted- 
ness of  the  cori)oration.  At  the  close  of 
plaintiff's  case  defendant  moved  for  a  non- 
suit for  the  following  reasons:  "First,  be- 
cause the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action;  second, 
under  the  pleadings  and  testimony  In  this 
case  the  plaintiff  should  not  have  Judgment 
against  the  defendant:  third,  by  the  pleadings 
and  evidence  it  appears  that  the  plaintiff  can- 
not maintain  this  suit  against  the  defendant." 

W.  Ii.  Dayton  and  James  H.  Pershing,  for 
plaintiff  in  error.  Clinton  Reed,  for  defend- 
ant In  error. 

BAILEY,  J.  (after  stating  the  facts).  It 
will  be  observed  that  the  order  of  the  federal 
court  does  not  assume  to  set  aside  the  con- 
tract between  the  corporation  and  the  de- 
fendant; neither  does  it  find  the  amount  of 
the  indebtedness  for  the  payment  of  which 
recovery  must  be  had  upon  this  trust  fund. 
The  complaint  in  this  action  does  not  allege 
the  amount  of  the  indebtedness,  and  the 
amount  was  not  proven.  It  is  Incumbent 
upon  the  trustee  In  bankruptcy  in  a  case 
like  this  to  show  the  amount  which  was  ac- 
tually required  to  discharge  the  obligations 
of  the  delinquent  stockholder  to  the  corpora- 
tion creditors  because  the  stockholder  does 
not  owe  the  corporation  any  money,  and  he 
is  only  indebted  to  the  trustee  in  bankruptcy, 
if  at  all,  which  we  do  not  decldei  ia  a  sum 


sufficient  to  discharge  the  obligations  of  the 
corporation.  Until  the  amount  of  these  ob- 
ligations is  determined,  no  judgment  could 
be  rendered  against  the  stockholder. 

In  ScovIU  V.  Thayer,  105  U.  S.  143,  26  tu 
Ed.  968,  the  proceedings  were  substantially 
as  they  are  herein.  A  contract  similar  to 
the  one  involved  here  was  made  between  tbe 
corporation  and  the  stockholders.  The  court, 
speaking  through  Mr.  Justice  Woods,  an- 
nounced the  following  doctrine:  "The  doc- 
trine of  this  court  is  that  such  a  contract, 
though  binding  on  the  company,  Is  a  fraud 
In  law  cm  its  creditors,  which  they  can  set 
aside;  that  when  their  rights  intervene  and 
their  claims  are  to  be  satisfied,  fne  stockhold- 
ers can  be  required  to  pay  their  stock  In 
full.  The  reason  Is  that  the  stock  subscrib- 
ed is  considered  in  equity  as  a  trust  fund 
for  the  payment  of  creditors.  It  Is  so  held 
out  to  the  public,  who  have  no  means  of 
knowing  the  private  contracts  made  between 
tbe  corporation  and  its  stockholders.  Tbe 
creditor  has,  therefore,  the  right  to  presume 
that  tbe  stock  subscribed  has  been  or  will 
be  paid  up,  and.  If  It  Is  not,  a  court  of  equity 
will  at  his  instance  require  it  to  be  paid. 
In  this  case,  the  managers  and  agents  of  the 
bankrupt  company  had,  In  effect,  represent- 
ed to  the  public  tbat  all  its  capital  stock  had 
been  subscribed  for,  and  had  been  or  would 
be  paid  In  full.  Considered,  therefore,  In 
the  view  of  a  court  of  equity,  the  contract 
between  the  company  and  Its  stockholders 
was  this,  namely,  that  the  stockholders  should 
pay,  say,  for  example,  |20  per  share  on  their 
stock  and  no  more,  unless  It  became  neces- 
sary to  pay  more  to  satisfy  the  creditors  of 
the  company,  and  when  the  necessity  arose 
and  the  amount  required  was  ascertained, 
then  to  make  such  additional  payment  on 
the  stock  as  the  satisfaction  of  tbe  claims 
of  creditors  required.  When  the  company 
was  adjudicated  a  bankrupt,  the  assignees 
were  bound  by  this  contract,  thus  equitably 
construed.  Their  duty  was  to  collect  a  suf- 
ficient sum  upon  the  unpaid  stock,  which, 
with  the  other  assets  of  the  company,  would 
be  sufficient  to  satisfy  the  company's  credit- 
ors. They  were  authorized  to  collect  no 
more.  If  it  ^ould  turn  out  that  tbe  other 
assets  were  sufficient,  no  action  would  He 
against  the  stockholder  for  the  balance  due 
on  bis  stock.  For  If  In  a  banltruptcy  pro- 
ceeding any  surplus  remained  after  payment 
of  debts,  it  would  go  to  the  company  and  not 
to  the  stockholders.  And  we  have  seen  that 
the  company  In  this  case  would  have  no  right 
to  any  surplus.  •  •  •  In  this  ease  there 
was  no  obligation  resting  on  the  stockholder 
to  pay  at  all  until  some  authorized  demand 
In  behalf  of  the  creditors  was  made  for  pay- 
ment. The  defendant  owed  the  creditors 
nothing,  and  he  owed  the  company  nothing 
save  such  unpaid  portions  of  his  stock  as 
might  be  necessary  to  satisfy  the  claims  of 
the  creditors.  Upon  the  bankruptcy  of  the 
company  his  obligation  was  to  pay  to  the  as- 
signees, upon  demand,  such  aa  amount  upon 
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his  nnpald  stock  its  would  be  sufficient,  with 
the  other  assets  of  the  company,  to  pay  its 
debts.  He  was  under  no  obligation  to  pay 
any  more,  and  be  was  under  no  obligation 
to  pay  anything,  until  the  amount  necessary 
for  him  to  pay  was  at  least  approximately 
ascertained.  Until  then  his  obligation  to  pay 
did  not  become  complete.  But  not  only  was 
it  necessary  that  the  amount  required  to 
satisfy  creditors  should  be  ascertained,  but 
that  the  agreement  between  the  company 
and  the  sto<^holder,  to  the  effect  that  the 
latter  should  not  be  required  to  make  any 
further  payments  on  his  stock,  should  be  set 
aside,  as  In  fraud  of  creditors.  No  action 
at  law  would  lie  to  recover  the  unpaid  bal' 
ance  due  on  the  stock  until  this  was  done." 

We  consider  the  foregoing  to  be  the  law 
of  this  case.  The  judgment  of  the  district 
court  must  therefore  be  affirmed. 

AflSrmed. 

OABBERT,  C.  X,  and  OUNTER,  X,  concur. 


FBLKER    V.    MAXWELL. 
(Supreme  Court  of  Colorado.    Oct  2,  1905.) 

Error  to  District  Court,  Arapahoe  Cbunty; 
P.  L.  Palmer,  Judge. 

Action  by  W.  B.  Pelker,  Jr.,  as  trustee  in 
bankruptcy  of  the  W.  D.  Smith  Cycle  Com- 
pany, against  John  M.  Maxwell.  From  a 
Judgment  for  defendant,  plaintiff  brings  er- 
ror.     Affirmed. 

Rehearing  denied  November  6, 1905. 

W.  L.  Dayton  and  James  H.  Pershing,  for 
plaintitr  in  error.  Clinton  Reed,  for  defend- 
ant In  error. 

BAILEY,  J.  The  principles  involved  In 
this  action  are  the  same  as  those  in  Felker, 
Trustee,  v.  Dennis  Sullivan,  83  Pac.  213 
wherein  the  Judgment  of  the  district  court 
was  recently  nfflrmed  by  this  court  The 
same  order  will  be  entered  herein,  that  the 
Judgment  of  the  district  court  be  affirmed. 

Affirmed. 

OABBERT,  C.J.,  and  GTJNTER,  J.,  concur. 


HARRISON  V.  CARBON  TIMBER  CO.  et  il. 
(Supreme  Court  of  Wyoming.    Dec  30,  1905.) 
1.  CoBPOBATioNS— Civil  Actions— Venuk  — 
Statutes. 

Under  Rev.  St  1899,  {  3500,  which  pro- 
vides that  an  action  other  than  those  brought 
for  the  recovery  of  real  estate,  specific  per- 
formance, and  for  a  fine,  etc,  when  brought 
against  a  domestic  corporation,  may  be  brought 
in  the  county  in  which  it  is  situate  or  has  its 
principal  place  of  business ;  section  3505,  which 
declares  that  "every  other  action"  than  those 
against  carriers,  turnpike  companies,  and  non- 
residents and  foreign^  corporations,  must  be 
brought  in  the  county  in  which  a  defendant  re- 
sides ;  section  3.^10,  which  provides  that  when 
an  action  is  rightly  brought  in  a  county  a  sum- 


mons may  be  issued  to  any  other  county  against 
other  defendants ;  and  section  3480,  providing 
that  any  person  may  be  made  a  defendant  when 
a  necessary  iMirty  to  the  settlement  of  the  con- 
troversy— an  action  against  an  individual  re- 
siding in  one  connty  and  a  domestic  corporation 
having  its  principal  office  in  another  county,  for 
damages  in  consequence  of  their  joint  negligence 
in  conducting  log  drives  in  a  river,  is  properly 
brought  in  the  county  of  the  residence  of  the 
individual. 

2.  Same— Service  of  Pkocess  on  Cobpoba- 
TioNs — Statutes. 

The  word  "county"  in  Rev.  St  1899,  g 
3516,  which  provides  that  a  summons  against  a 
domestic  corporation  may  be  served  on  its  chief 
officer,  or,  if  he  be  not  found  in  the  "county," 
on  subordinate  officers,  or,  if  none  of  these  can 
be  found,  by  a  copy  left  at  the  office  of  the  cor- 
poration, means  the  "county"  in  which  the  cor- 
poration has  its  principal  office,  and  not  the 
county  in  which  it  may  be  sued  as  a  joint  de- 
fendant; and  when  so  sued,  the  summons  must 
issue  to  and  be  served  in  the  county  of  its  resi- 
dence, unless  service  is  made  as  provided  by  Sess. 
Laws  1903,  p.  62,  c  53,  requiring  every  domestic 
corporation  to  appoint  an  agent  on  wliom  serv- 
ice of  process  may  be  made. 

Error  to  District  Court,  Albany  County; 
Charles  E.  Carpenter,  Judge. 

Action  by  Frank  O.  Harrison  against  the 
Carbon  Timber  Company  and  others.  There 
was  an  order  quashing  and  setting  aside  the 
summons  and  return  thereon  against  defend- 
ant, the  Carbon  Timber  Company,  and  plain- 
tiff brings  error.    Affirmed. 

N.  E.  Corthell,  for  plaintiff  in  error.  Mc- 
Mlcken  &  Blydenburgh,  for  defendant  In  er- 
ror Carbon  Timber  Co. 


BEARD,  J.  The  plaintiff  In  error  commen- 
ced this  action  in  the  district  court  of  Albany 
county  against  the  defendants  In  error  to  re- 
cover damages  alleged  to  have  been  sustained 
by  him  by  reason  of  the  negligence  of  defend- 
ants in  conducting  log  drives  in  Rock  creek  in 
the  years  1901  and  1902.  Summons  was  Is- 
sued, directed  to  the  sheriff  of  Albany  coun- 
ty, and  was  there  served  upon  the  defendant 
Vaguer  personally,  and  service  was  attempted 
to  be  made  at  the  same  time  and  place  upon 
the  defendant  Carbon  Timber  Company,  a 
domestic  corporation,  by  delivering  a  copy  of 
the  summons  to  Vaguer ;  he  being  the  presi- 
dent of  said  company.  Summons  was  issued 
to  Carbon  county,  and  was  there  served  upon 
the  other  defendants,  Meyer  and  Oleson. 
The  timber  company  appeared  specially  by  Its 
attorneys,  and  moved  to  quash  and  set  aside 
the  summons  and  the  return  of  the  sheriff 
thereon  for  the  following  reasons:  (1)  That 
the  return  of  the  sheriff  did  not  show  service 
of  summons  upon  the  company  within  the 
county  of  Albany.  (2)  That  the  principal 
place  of  business  of  the  company  was  not 
within  Albany  county.  (3)  That  the  resi- 
dence of  the  company  was  not  situated  with- 
in Albany  county,  nor  was  the  corporation  sit- 
uated within  said  county.  (4)  That  said  cor- 
poration had  no  office  or  place  of  business 
and  did  not  conduct  Its  operations  in  Albany 
county.    This  motion  was  8um>orted  hi' pffi- 


Digitized  by" 


216 


83  FACIFIC  RBPQBTEB. 


(Vfjo. 


davttB,  showing  that  the  bnslneaa  operations 
of  the  company  were  conducted  In  Carbon 
county,  where  It  had  Its  principal  oflSce ;  that 
It  had  no  office  or  other  place  of  business  out- 
side of  said  county,  or  any  residence  else- 
where, and  that  it  did  not  conduct  Its  opera- 
tions in  Albany  county,  and  was  not  situated 
there,  and  had  no  office  or  place  of  business 
there.  These  facts  are  not  controverted. 
The  motion  was  sustained  by  tlie  district 
court,  and  the  only  questions  in  the  case  are 
whether  or  not  that  decision  was  right 

It  is  contended  by  counsel  for  the  com- 
pany that  It  could  not  be  sued  rightfully  In 
Albany  county,  it  being  a  corporation  organ- 
ized and  existing  under  the  laws  of  this  state, 
and  having  Ita  residence,  principal  office,  and 
place  of  business  in  Carbon  county,  and  hav- 
ing no  office  or  place  of  business  elsewhere; 
and  that  service  could  not  be  made  upon  It  by 
service  upon  its  president  outside  of  the  coun- 
ty in  which  it  was  situated  or  bad  its  princi- 
pal office  or  place  of  business.  The  questions 
thus  presented  must  be  determined  upon  the 
proper  construction  of  our  statutes  as  found 
in  sections  3496  and  3505,  c.  5;  inclusive ,  and 
sections  3510  and  3510.  c.  6,  Rev.  St  1899, 
and  chapter  53,  p.  62,  Sess.  Laws  1903.  The 
first  four  of  those  sections  relate  to  the  place 
Where  certain  local  actions  must  be  brought, 
and  it  is  conceded  that  this  case  does  not 
come  within  either  of  those  provisions.  Sec- 
tion 3500  Is  as  follows :  "An  action  other  than 
those  mentioned  in  the  first  four  sections  of 
this  chapter,  against  a  corporation  created 
under  the  laws  of  this  state,  may  be  brought 
in  the  county  in  which  such  corporation  is 
situate,  or  has  its  principal  office  or  place  of 
business ;  but  If  such  corporation  is  an  Insur- 
ancecompany,  the  action  may  be  brought  in  the 
county  wherein  the  cause  of  action,  or  some 
part  thereof,  arose."  Sections  3501  and  3502 
provide  that  certain  actions  against  the  own- 
er or  lessee  of  a  line  of  mail  stages  or  other 
coaches,  against  a  railroad  company,  and 
against  a  turnpike  road  company  may  be 
brought  in  any  county  through  or  Into  which 
such  road  or  line  passes,  or  in  which  any  part 
of  the  road  lies.  Section  3503  provides  that 
when  the  charter  prescribes  the  place  where  a 
suit  must  be  brought,  that  provision  shall 
govern.  In  this  case  it  is  not  claimed  that 
Its  charter  provides  where  the  corporation 
must  be  sued.  Section  3504  relates  to  actions 
against  nonresidents  and  foreign  corporations. 
Section  3505  Is  as  follows :  "Every  other  ac- 
tion must  be  brought  in  the  county  in  which  a 
defendant  resides  or  may  be  summoned,  except 
actions  against  an  executor,  administrator, 
guardian  or  trustee,  which  may  be  brought  In 
the  county  wherein  he  was  appointed  or  re- 
sides, in  which  case  summons  may  issue  to 
any  county."  Section  3510  provides:  "When 
the  action  Is  rightly  brought  in  any  county, 
according  to  the  provisions  of  chapter  five  of 
this  title,  a  summons  may  be  Issued  to  any 
other  county,  against  one  or  more  of  the  de- 
fendants, at  the  plaintiff's  request;   but  no 


maker  or  acceptor,  or  if  the  bill  is  not  accept- 
ed, no  drawer  of  an  instrument  for  the  pay- 
ment of  money  only,  shall  be  held  liable 
in  an  action  thereon,  exc^t  on  warrant  of  at- 
torney, in  any  other  county  other  than  the 
one  in  which  he,  or  one  of  the  Joint  makers, 
or  acceptors  or  drawers  resides  or  is  sum- 
moned." 

There  is  no  question  raised  by  the  motioa 
in  this  case  that  the  action  was  not  rightly 
brought  in  Albany  county  against  the  defend- 
ant Vagner,  nor  Is  it  claimed  that,  had  the 
defendant  Carbon  Timber  Company  been  an 
individual  instead  of  a  domestic  corporatitm, 
with  its  principal  office  and  place  of  business 
in  Carbon  county,  it  would  not  under  the 
facts  alleged  in  the  petition,  have  been  rightly 
made  a  defendant  In  the  action.  Bat  it  Is 
contended  that  because  it  is  a  corporation 
created  under  the  laws  of  this  state,  it  could 
not  be  sued  elsewhere  than  in  the. county  of 
its  residence,  whether  it  was  the  only  defend- 
ant or  was  sued  Jointly  with  a  resldoit  of 
the  county  in  which  the  action  was  commen- 
ced (that  county  being  other  than  that  of  the 
residence  of  the  corporation) ;  and  that  sec- 
tion 3500  limits,  under  all  circumstances,  the 
right  to  bring  an  action  against  such  corpora- 
tion to  the  county  in  which  it  is  situate  or 
has  its  principal  office  or  place  of  business. 
That  section  provides  where  a  suit  may  be 
brought  against  such  a  corporation,  and  it 
may  be  conceded  that  If  it  is  the  sole  defend- 
ant, it  must  be  brought  in  the  county  of  its 
residence ;  but  we  fall  to  find  anything  In  the 
statute  prohibiting  the  Joining  of  a  corpora- 
tion with  other  defendants  where  there  is  a 
Joint  liability.  In  this  action  the  defendants 
are  charged  as  Joint  tort  feasors,  and  are 
Jointly  and  severally  liable,  if  the  allegations 
of  the  petition  are  true.  It  Is  provided  In  sec- 
tion S^  that  "any  person  may  be  made  a  de- 
fendant who  has  or  claims  an  Interest  in  the 
controversy  adverse  to  the  plaiutlfF  or  who  is 
a  necessary  party  to  a  complete  determina- 
tion or  settlement  of  a  question  Involved 
therein."  If,  therefore,  the  corporation  was 
rightly  Joined  as  a  defendant  with  Vagner, 
and  the  suit  was  rightly  brought  against  him 
In  Albany  county.  It  was  then  rightly  brought 
In  that  county,  and  the  court  of  that  coun- 
ty would  acquire  Jurisdiction  of  the  person  of 
the  defendant  company  by  proper  service  of 
summons  upon  it  unless  section  3500  is  ex- 
clusive. As  stated  above,  it  may  be  conceded 
that  it  Is  so  In  actions  where  the  corporation 
is  the  only  defendant;  but  If  it  be  held  to 
apply  to  actions  In  which  the  corporation  is 
properly  Joined  with  other  defendants,  then 
the  statute  would  prohibit  the  Joining  of  two- 
domestic  corporations  Jointly  liable.  In  an  ac- 
tion either  on  contract  or  In  tort,  where  they 
are  residents  of  different  counties.  The  poli- 
cy of  the  law  has  always  been  to  avoid  & 
multiplicity  of  suits,  and  sections  3480  and 
3510  were  evidently  enacted  for  that  purix>se. 

The  words  "every  other  action,"  as  used 
Itt  section  3505^  vrere  not  intended,  we  tbiuk^ 
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to  exclude  actions  such  as  the  one  at  bar, 
where  several  defendants  might  be  rightly 
Joined.  This  construction  Is  directly  support- 
ed by  the  decisions  of  the  court  of  common 
pleas  in  Ohio  In  the  cases  of  Stanton  v.  In- 
quirer Co.  et  al.,  7  Ohio  N.  P.  589,  and  Bald- 
win V.  Wilson  et  al.,  Id.  506,  and  by  the  cir- 
cuit court  of  Ohio  in  Baltimore  &  O.  H.  Co. 
T.  McPeek  et  al.,  16  Ohio  Clr.  Ct  K.  87. 
While  these  decisions  are  not  by  courts  of 
last  resort,  they  are  not  without  weight. 
And  in  City  of  Fostorla  y.  Fox,  60  Ohio  St 
340,  54  N.  E.  370,  where  the  corporation  was 
the  sole  defendant,  the  court,  In  considering 
section  5038  of  the  Ohio  statute,  which  is 
Identical  with  our  section  8610,  said:  "This 
section  can  only  apply  where  the  action  has 
been  rightly  brought  In  the  county  where 
commenced.  This  action  had  not  been  right- 
ly brought  in  Hancock  county,  where  the 
summons  was  Issued  to  the  sheriff  of  Seneca. 
It  had  not  In  law  been  brought  at  all,  and 
could  not  be  regarded  as  brought  until  the 
city  had  been  rightly  summoned.  It  Is  the 
only  defendant  to  the  action."  This  language 
is  not  dedsire,  but  indicative  of  the  applica- 
tion of  that  section  to  actions  where  a  cor- 
poration Is  a  Joint  defendant. 

The  case  of  Western  Travelers'  Ace.  Ass'n 
T.  Taylor  (Neb.)  87  N.  W.  050,  Is  cited  by 
coan.sel  for  defendant,  but  In  that  case  the 
Insurance  company  was  the  sole  defendant, 
and  It  was  held  that  it  could  not  be  sued 
outside  of  the  county  of  its  residence  under 
the  facts  allied;  but  the  question  we  are 
now  considering  was  not  In  that  case.  An 
Indlridaal  cannot  be  sued  In  a  county  where 
he  does  not  reside  or  cannot  be  summoned  if 
sued  alone;  but  when  the  action  is  rightly 
brought  against  him  Jointly  with  another  in 
a  county  other  than  that  of  his  residence,  a 
snromons  may  Issue  to  and  be  served  upon 
him  in  the  county  where  he  resides,  and  Ju- 
risdiction of  his  person  be  thus  obtained; 
and  we  can  see  no  good  reason  why  the  same 
rule  should  not  apply  to  a  corporation  where 
it  is  a  Joint  defendant.  The  only  reason  sug- 
gested in  argument  of  counsel,  other  than 
that  claimed  under  section  3300,  is  incon- 
venience; but  we  are  unable  to  discover 
wherein  a  corporation  would  be  more  incon- 
venleuced  in  such  a  case  than  an  individual. 

The  construction  we  have  placed  upon  sec- 
tions 3500, 3506,  and  3510  gives  force  and  effect 
to  each,  and  does  violence  to  neither.  We 
are  of  the  opinion,  therefore,  that  under  the 
allegations  of  the  petition  the  action  was 
rightly  brought  in  Albany  county.  We  do 
not  wish  to  be  understood,  however,  as  hold- 
lug  that  by  merely  making  a  party  a  nominal 
defendant  it  would  authorize  the  bringing  of 
an  action  against  a  corporation  or  an  indi- 
vidual resident  in  another  county. 

We  come  then  to  the  question,  can  a  do- 
mestic corporation  be  legally  summoned  In 
an  action  by  making  service  upon  its  presi- 
dent outside  of  the  county  where  it  Is  situate 
<»  bas  its  principal  office  or  place  of  business, 


and  In  a  county  where  it  has  no  office  or 
agent,  and  where  it  conducts  no  part  of  its 
operations?  The  provisions  of  our  statutes 
for  service  of  summons  against  corporations 
such  as  the  one  In  this  case  are  contained  in 
section  3510,  Rev.  St  1899,  and  chapter  53, 
p.  62,  Bess.  Laws  1903,  and,  so  far  as  applica- 
ble here,  are  as  follows:  "A  summons 
against  a  corporation  may  be  served  upon 
the  president,  mayor,  chairman  or  president 
of  the  board  of  directors  or  trustees  or  other 
chief  officer,  or  If  its  chief  officer  be  not 
found  in  the  county,  upon  its  cashier,  treas- 
urer, secretary,  clerk  or  managing  agent  or 
if  none  of  the  aforesaid  officers  can  be  found, 
by  a  copy  left  at  the  office  or  usual  place  of 
business  of  such  corporation  with  the  person 
having  charge  thereof."  The  Session  Laws 
above  referred  to  provide  (or  the  appolntmeht 
of  an  agent  upon  whom  service  may  be  made. 
The  determination  of  this  question  depends 
upon  the  meaning  of  the  word  "county"  as 
used  in  the  portion  of  the  section  quoted 
above.  If  It  means  the  county  In  which  the 
action  is  brought,  then  service  may  be  made 
In  that  county.  If  It  means  the  county  where 
the  corporation  Is  situate  or  has  its  principal 
office  or  place  of  business,  it  must  be  served 
there,  whether  upon  the  president  or  other 
chief  officer,  or  othenvlse.  It  is  clear  that 
the  statute  refers  to  a  single  summons,  and 
a  summons,  when  issued,  shall  be  directed 
to  the  sheriff  of  the  county,  commanding  him 
to  notify  the  defendant  that  he  has  been 
sued,  etc.  If  the  defendant  Is  a  corporation, 
the  sheriff  must  first  seek  the  president  or 
other  chief  officer;  if  neither  of  them  can  be 
found,  then  he  is  to  look  for  the  treasurer 
or  other  officer  named  In  the  section,  and. 
If  neither  of  them  can  be  found,  he  may  then 
leave  a  copy  of  the  summons  at  the  office  or 
usual  place  of  business  of  such  corporation, 
with  the  person  having  charge  thereof.  Now 
it  Is  apparent  that  If  the  summons  is  issued 
to  the  sheriCF  of  the  county  in  which  the  ac- 
tion la  brought  and  no  officer  of  the  corpora- 
tion can  be  found  in  bis  county,  he  could  not 
go  into  another  county,  and  there  serve  It  by 
leaving  a  copy  at  Its  office.  Three  methods 
of  service  are  provided  for,  and  if  the  word 
"county"  as  used  In  this  section  means  the 
county  where  the  action  Is  brought,  then  the 
service  could  not  possibly  be  made  by  the 
sheriff  of  that  county  by  the  third  method: 
while  if  "county"  means  the  county  of  the 
residence  of  the  corporation,  the  service  can 
be  made  In  either  of  the  three  methods.  In 
Western  Travelers'  Ace.  Ass'n  v.  Taylor 
(Neb.)  87  N.  W.  950-954,  It  is  said:  "It  is 
not  reasonable  to  suppose  that  the  Legis- 
lature Intended  search  to  be  made  by  the 
sheriff  where  there  was  no  prospect  that  the 
officers  or  agents  of  the  corporation  would 
be  found.  The  place  to  look  for  the  officers 
or  agents  of  a  corporation  is  at  the  place  of 
business  of  such  corporation,  and  not  in  some 
county   distant  from  its  place  of  business, 

where  there  would  be  no  reasooablf 
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tlon  of  finding  them.  The  presumption  Is 
that  officers  of  a  corporation  will  be  found  at 
its  place  of  business."  That  case  was  a  suit 
against  an  insurance  company  baring  its 
principal  place  of  business  in  Hall  county, 
Neb.,  and  suit  was  commenced  in  Douglas 
county,  and  service  attempted  to  be  made 
upon  the  corporation  by  serving  its  secretary, 
who  was  found  in  Douglas  county  upon  the 
business  of  the  corporation  out  of  which  the 
suit  arose,  and  it  was  held  by  the  Supreme 
Court  of  that  state  that  the  service  was  in- 
sufficient, and  gave  the  court  no  Jurisdiction 
over  the  person  of  the  defendant  corporation. 
We  are  of  the  opinion  that  the  county  re- 
ferred to  in  the  section  of  the  statute  under 
consideration  is  tlie  county  where  the  cor- 
poration is  situated  or  has  its  principal  office 
or  place  of  business,  and  not  the  county  in 
which  it  may  be  sued  as  a  joint  defendant, 
and  that  summons  against  it  in  such  case 
should  issue  to  and  be  served  In  the  county 
of  Its  residence,  unless  service  is  made  as 
provided  in  chapter  53,  p.  62,  Sess.  Laws  1903. 
This  construction  of  the  statute  finds  some 
support  in  City  of  Fostoria  v.  Fox,  supra, 
Baltimore  &  O.  R.  Co.  v.  McPeek,  supra, 
Holgate  v.  Oregon  Pac.  Ry.  Co.  (Or.)  17  Pac. 
859,  and  San  Antonio  &  A.  P.  Ry.  Co.  et  al. 
V.  Graves  (Tex.  Civ.  App.)  49  S.  W.  1103, 
although  most  of  these  decisions  were  tmder 
statutes  somewhat  different  from  ours. 

Some  objections  are  made  to  the  sufficiency 
of  the  return,  but.  as  the  ruling  of  the  dis- 
trict court  is  sustained  for  the  reasons  above 
stated,  they  need  not  be  considered.  The  or- 
der of  the  district  court  In  sustaining  the  mo- 
tion is  affirmed. 

Affirmed. 

POTTER,  O.  J.,  and  SCOTT,  District  Judge, 
concur. 

VAN  ORSDEL,  J.,  having  announced  his 
disqualification  to  sit  in  this  case,  RICHARD 
H.  SOOTT,  judge  of  the  district  court  of  the 
First  district,  w^as  called  in  to  sit  in  his 
stead. 


MAU  V.  STONER  et  al. 

(Supreme  Court  of  W.voming,  Nov.  8,  1905. 

On  Rehearing,  Dec.  30,  1905.) 

1.  Watee  and  Water  Courses— Irrigation 
—Partnership  Ditch— Distributees  op 
^Vater 

Under  Rev.  St.  18.99,  §  910,  as  amended  by 
Sess.  Laws  1903,  p.  122,  c.  93,  providing  that 
the  bearing,  on  a  i>etition  to  the  district  conrt 
of  a  partner  in  an  irrigation  ditch  for  appoint- 
ment of  8  suitable  person  to  distribute  the 
waters,  the  partners  being  unable  to  agree  on 
the  distribution,  shall  be  before  the  court,  the 
judge  thereof,  or  a  court  commissioner,  on  the 
day  fixed  in  the  summons  for  answer,  or  as 
soon  afterwards  as  possible,  and  that  the  de- 
cision so  rendered  shall  be  final  unless  an  ap- 
peal is  taken  to  the  district  court,  appeal  will 
not  lie  from  the  district  court  from  the  order 
of  appointment,  the  effect  of  which  is  tem- 
porary in  character,  and  to  meet  an  immediate 
emergency. 


2.  Appeai^Right  tjkdes  CoNffriTtmoi*. 

Under  Const,  art.  5,  S  2,  providing  that  the 
Supreme  Court  shall  have  general  appellate 
jurisdiction,  and  shall  have  a  general  superin- 
tending control  over  all  inferior  courts,  under 
such  rules  and  regulations  as  may  be  prescribed 
by  law,  section  18,  providing  that  writs  of  er- 
ror and  appeal  may  be  allowed  from  decisions 
of  the  district  courts  to  the  Supreme  Court,  un- 
der such  regulations  as  may  be  prescribed  by 
law,  and  section  23,  providing  that  appeals  shall 
lie  from  the  final  decisioos  of  justices  and  police 
magistrates  in  such  cases  and  pursuant  to  such 
regulations  as  may  be  prescribed  by  law,  right 
of  appeal  to  the  Supreme  Court  is  not  guar- 
antied in  all  cases ;  but,  at  least  in  a  special 
or  summary  proceeding  unknown  to  the  common 
law,  the  Legislature  may  make  the  judgment 
of  the  district  court  final. 

On  Rehearing. 

3.  Waters  and  Water  Cotjbsks— Irrigation 
—Partnership  Ditch — Proceedings  fob 
Distribution— Appeal. 

Rev.  St.  1899,  i  910,  provides  that  the  hear- 
ing on  petition  to  the  district  conrt  for  appoint- 
ment of  a  person  to  distribute  the  waters  of  a 
partnership  ditch  may  be  before  the  court,  the 
judge  thereof,  or  a  district  court  commissioner, 
and  that  the  decision  of  the  court,  judge,  or 
commissioner  shall  be  final.  Sess.  Laws  1903, 
p.  122,  c.  93,  amendatory  thereof,  provides  that 
the  decision  so  rendered  shall  be  final  unless  ap- 
peal is  taken  to  the  district  court.  Held,  that 
the  words  "the  decision  so  rendered  shall  be 
final"  do  not  mean  that  the  decision  shall  be 
final  as  distinguished  from  an  interlocutory 
ord»,  but  final  in  the  sense  that  there  shall  be 
no  further  appeal. 

4.  Same— Modification  or  General  Stat- 
ute BT  Later  Speciai,  Statute. 

The  general  provision  of  Rev.  St.  1899, 
i  4249,  as  to  appeal,  is  modified  so  far  as  con- 
cerns the  decision  on  application  for  appoint- 
ment of  a  person  to  distribute  the  waters  of  a 
partnership  ditch,  by  section  910.  as  modified 
by  Sess.  Laws  1903,  p.  122,  c.  93,  providing 
that  such  decision  shall  be  final. 

Error  to  District  Court,  Uinta  County; 
David  H.  Craig,  Judge. 

Action  by  John  W.  Stoner  and  others 
against  Frank  A.  Mau.  Judgment  for  plain- 
tiffs.   Defendant   brings   error.    Dismissed. 

See  76  Pae.  584. 

J.  H.  Ryckman  and  S.  T.  Corn,  for  plain- 
tiff in  error.  Hamm  &  Arnold  and  J.  W. 
Lacey,  for  defendants  in  error. 

VAN  ORSDEL,  J.  This  action  was  in- 
stituted in  the  district  covat  ot  Uinta  county 
by  the  defendants  in  error,  plaintiffs  below, 
for  the  appointment  of  a  suitable  person  to 
distribute  between  the  parties  to  this  action 
the  water  from  a  certain  irrigating  ditch  In 
said  county  known  as  the  "Mau  Canal."  The 
court  in  its  decree  found  that  the  parties  to 
the  suit  were  Joint  owners  of  the  canal,  and 
made  the  appointment  as  prayed  for  in  the 
petition.  From  this  order  the  cause  was  ap- 
pealed to  this  court. 

Counsel  for  defendants  in  error  contend 
that  an  appeal  will  not  lie  from  the  Judgment 
of  the  district  court  in  this  case,  and  that  this 
court  is  without  jurisdiction  in  the  premises. 
This  action  was  brought  under  the  provisions 
of  sections  908  to  914,  inclusive.  Rev.  St.  1899. 
Section  910  provides:  "The  bearing  provid- 
ed for  under  this  chapter  may  be  held  either 
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before  the  conrt,  the  Judge  thereof  sitting 
In  chambers,  or  the  district  court  commis- 
sioner of  said  county,  and  shall  be  had  upon 
the  day  fixed  In  the  summons  for  making 
answer  to  the  petition  filed,  or  as  soon  there- 
after a  iwBsible,  and  the  decision  of  the  court. 
Judge,  or  commissioner  shall  be  final."  This 
section  was  amended  by  chapter  93,  p.  122, 
Sess.  Laws  1903,  to  read  as  follows:  "The 
hearing  provided  for  under  this  chapter  may 
be  titiard  either  before  the  court,  the  Judge 
thereof  sitting  In  chambers,  or  a  district 
court  commissioner  of  said  county,  and  shall 
be  bad  upon  the  day  fixed  in  the  summons  for 
making  answer  to  the  petition  filed,  or  as 
soon  thereafter  as  possible.  The  decision  so 
rendered  shall  be  final  unles  an  appeal  is 
taken  to  the  district  court  of  the  county, 
which  may  be  taken  in  the  manner  provided 
for  appeals  from  Justice  court,  provided,  how- 
ever, that  the  Judge  or  court  commissioner 
shall  fix  the  amount  of  the  undertaking  In 
appeal  according  to  the  value  of  the  property 
Involved  and  the  damages  which  may  be  sus- 
tained." This  section,  as  amended,  provides 
only  for  an  appeal  from  the  Judge  in  chambers 
or  the  conrt  commissioner  of  the  district 
court,  leaving  the  decision  of  the  district  court 
final.  We  think  this  amendment  will  not 
bear  any  other  reasonable  construction.  The 
very  effect  of  the  order  sought  is  temporary 
in  character  and  to  meet  an  Immediate  emer- 
gency. It  was  manifestly  the  intention  of 
the  Legislature  that,  in  a  special  proceeding 
of  this  kind,  the  order  being  for  temporary 
purposes,  the  objects  of  the  statute  should  not 
be  obstructed  and  valuable  property  Interests 
Jeopardized  by  the  delay  of  an  appeal  to 
this  court  but  that  the  decision  of  the  district 
court  should  be  final  and  conclusive.  It  Is 
therefore  contended  that,  inasmuch  as  the 
Legislature  has  declared  the  decision  of  the 
district  conrt  to  be  final,  this  court  Is  without 
Jurisdiction  to  entertain  this  appeal.  If  this 
contention  is  correct,  a  Judgment  of  dismiss- 
al must  necessarily  follow.  It  Is  well  settled 
that.  In  the  absence  of  a  direct  cotistltutlonal 
requirement,  the  right  of  appeal  does  not  ex- 
ist unless  expressly  conferred  by  statute.  The 
right  to  have  a  judgment  of  an  inferior  tri- 
bunal reviewed  by  writ  of  error  or  appeal  is 
not  a  natural  or  inherent  right  It  pertains 
merely  to  the  mode  of  judicial  procedure  or 
the  remetly.  Unless  it  is  guarantied  as  a 
matter  of  right  In  the  Constitution,  the  Legis- 
lature has  power  to  pass  laws  not  only  reg- 
ulating the  mode  of  proceeding,  but  limiting 
the  cases  In  which  the  right  may  be  exercised. 
The  remedy  by  api)eal  was  unknown  to  the 
English  common  law,  hence  It  may  be  said 
that  In  both  England  and  the  United  States 
the  whole  matter  of  ap];)ellate  review  Is  reg- 
ulated almost  entirely  by  statute  law. 

Since  the  Legislature  has  declared  that  the 
Judgment  of  the  district  court  shall  be  final 
In  cases  brought  under  the  provisions  of  the 
statute  under  consideration,  it  becomes  Im- 
portant to  determine  whether,  under  the  Cktn- 


stitutlon  of  this  state,  the  right  of  appeal  is 
guarantied  in  all  cases.  The  Ckinstitutlon,  in 
defining  the  appellate  Jurisdiction  of  the  Su- 
preme Court  provides:  "The  Supreme  Court 
shall  have  general  appellate  Jurisdiction,  co- 
extensive with  the  state,  In  both  civil  and 
criminal  causes,  and  shall  have  a  general 
superintending  control  over  all  inferior 
courts,  under  such  rules  and  regulations  as 
may  be  prescribed  by  law."  Const  art  5,  J  2. 
Section  18  of  the  same  article  provides: 
"Writs  of  error  and  appeals  may  be  allowed 
from  decisions  of  the  district  courts  to  the 
Supreme  Court  under  such  regulations  as 
may  be  prescribed  by  law."  And  again  in  the 
same  article  section  23  provides:  "Appeals 
shall  He  from  the  final  decisions  of  Justices 
of  the  peace  and  police  magistrates  in  such 
cases  and  pursuant  to  such  regulations  as 
may  be  prescribed  by  law."  Section  2  mere- 
ly defines  and  limits  the  Jurisdiction  of  the 
Supreme  Court,  without  attempting  to  define 
the  manner  of  appeal  or  the  class  of  cases  in 
which  appeals  may  be  taken.  It  provides  that 
the  appellate  Juriadiction  of  the  Supreme  Court 
shall  extend  throngtiout  the  state,  both  in 
civil  and  criminal  cases,  without  attempting 
to  define  how  it  may  be  exercised.  We  think 
the  expression  "under  such  rules  and  regula- 
tions as  may  be  prescribed  by  law"  refers  to 
and  limits  all  the  powers  conferred  by  the 
section;  in  other  words,  prescribes  how  the 
exercise  of  these  powers  may  be  regulated 
and  limited.  The  construction  of  section  2 
is  materially  affected  by  the  provisions  of 
sections  18  and  23,  whldi  refer  particularly 
to  judgments  of  the  district  courts  and  Jus- 
tices of  the  peace  and  police  magistrates, 
where  the  wljole  matter  of  writs  of  error  and 
appeals  is  again  referred  to  the  Legislature. 
The  provision  in  section  23,  expressly  allow- 
ing the  Legislature  to  limit  the  cases  which 
may  be  appealed  from  courts  of  Justices  of 
the  peace  or  police  magistrates,  to  that  ex- 
tent clearly  allows  a  limitation  upon  the 
general  right  of  appeal  in  all  cases  to  this 
court — a  plain  contradiction,  on  the  face  of 
the  instrument  Itself,  of  the  contention  that 
the  right  of  appeal  in  all  cases  is  guarantied 
by  the  Constitution.  It  will  be  observed  that 
in  section  23,  where  the  word  "shall"  Is  em- 
ployed, a  word  generally  mandatory  in  its 
legal  acceptation,  the  words  "in  such  cases" 
are  used ;  thus  permitting  the  Legislature  to 
limit  the  cases  coming  under  that  section 
which  we  think  assist  In  the  construction  of 
section  18.  By  that  section  it  was  Intended 
merely  to  provide  that  the  Legislature  might 
allow  writs  of  error  and  appeals  when  It 
might  deem  It  most  expedient  for  the  public 
welfare. 

We  have  been  able  to  find  but  two  states 
where  they  have  provisions  in  their  Consti- 
tutions exactly  similar  to  section  18  above 
quoted.  In  South  Dakota,  under  a  provision 
of  the  Constitution  the  same  as  ours  (section 
18,  art.  5),  the  Supreme  Court,  construing  it 
said:  "By  it  they  provided  that 
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error  and  appeals  may  be  allowed  *  *  *  1 
under  such  regulations  as  may  be  prescribed 
by  law.'  The  word  'may'  Is  evidently  used 
in  that  section  in  its  proper  sense  as  per- 
missive, and  not  in  tbe  sense  of  'must'  or 
'shall.'  Again,  by  section  20  of  the  same  ar- 
ticle, it  is  provided  that  'writs  of  error  and 
appeals  may  be  allowed  from  county  to 
the  circuit  courts,  or  to  the  Supreme  Court, 
in  such  cases  and  in  such  manner  as  may  be 
prescribed  by  law.'  If  the  contention  of  the 
respondent  is  correct,  that  by  section  2  ap- 
pellate jurisdiction  is  given  in  all  cases  to 
the  Supreme  Court,  neither  section  18  nor 
section  20  would  be  necessary,  except  so  far 
as  they  might  provide  for  the  manner  in 
which  an  appeal  should  be  taken.  The  au- 
thority to  allow  appeals  would  be  nugatory. 
It  is  quite  clear  from  tbe  provisions  of  sec- 
tions 18  and  20  that  the  framers  of  the 
fundamental  law  intended  to  leave  tbe  power 
over  the  subject  of  appeals  to  the  Legisla- 
ture, to  be  exercised  in  such  manner  as  public 
policy  and  the  best  interests  of  the  people 
might  require."  McClain  v.  Williams.  10  S. 
D.  332,  73  N.  W.  72,  43  L.  R.  A.  287,  289.  In 
Illinois,  under  a  similar  constitutional  pro- 
vision, providing  that  "appeals  and  writs  of 
error  shall  be  allowed  from  final  determina- 
tions, of  county  courts  as  may  be  provided  by 
law,"  the  court  said:  "Plainly  this  does  not 
confer  the  right  to  a  writ  of  error  from  this 
court  in  all  cases  decided  by  the  county  court. 
Whether  the  case  shall  be  taken,  by  appeal  or 
by  writ  of  error,  to  this  court  or  to  some 
other  court,  must  be  provided  by  law.  It 
is  but  a  direction  to  the  General  Assembly  to 
prescribe  by  law  how  appeals  and  writs  of 
error  shall  be  allowed  from  final  determina- 
tions of  county  courts."  Kingsbury  v.  Sperry 
et  al.,  110  111.  279,  10  N.  E.  8.  In  Michigan, 
the  court  construing  a  provision  of  the  Con- 
stitution vesting  In  the  Supreme  Court  the 
general  superintending  control  of  all  inferior 
courts,  with  power  to  issue  original  and 
remedial  writs,  and  providing  that  "in  all 
other  cases  it  shall  have  appellate  Jurisdic- 
tion only,"  said:  "The  appellate  Jurisdiction 
in  'all  other  cases'  is  as  plainly  conferred  by 
this  section  as  is  the  appellate  Jurisdiction 
of  the  circuit  courts  in  all  cases  of  inferior 
tribunals.  Among  the  other  cases  are  those 
which  arise  in  equity,  and  are  tried  on  the 
chancery  side  of  the  circuit  courts.  In  these 
cases  the  Jurisdiction  of  this  court  is  appel- 
late, but  it  obtains  no  Jurisdiction  in  this 
class  of  cases,  except  by  this  act  of  the  Legis- 
lature allowing  appeals."  Sullivan  v.  Uaug, 
82  Mich.  548,  46  N.  W.  795.  10  L.  R.  A.  263. 
In  Cady  v.  Manufacturing  Co.,  48  Mich.  137, 
11  N.  W.  841,  Mr.  Justice  Campbell,  stating 
the  law  as  to  tbe  right  of  appeal  under  the 
Constitution  of  that  state,  said:  "No  ap- 
peal lies  in  any  case  except  where  given  by 
statute."  In  West  Virginia,  where  the  Con- 
stitution provides  that  the  Supreme  Court 
shall  have  appellate  Jurisdiction  in  civil  ac> 
tiona  where  the  amount  In  controversy  ex- 


ceeds $100,  the  court,  construing  this  pro- 
vision of  the  Constitution,  said:  "Failure  to- 
give  an  appeal  or  w^rit  of  error  In  every  case 
Is  not  the  result  of  oversight  in  the  people  in 
the  adoption  of  the  Constitution,  nor  of  the- 
Legislature  in  making  laws  under  it.  On 
the  contrary,  there  is  a  deliberate  purpose  to- 
set  limits  upon  litigation,  after  one  trial  in 
the  court  having  Jurisdiction,  and  put  an  end 
to  the  controversy.  Though  writs  of  error 
came  into  use  as  common  law  remedies  more- 
than  seven  centuries  ago,  there  is  no  abso- 
lute right  in  the  suitor  to  have  a  decision  re- 
viewed, which  must  be  respected  In  making- 
laws,  and,  in  the  absence  of  some  constitution- 
al inhibition,  It  is  within  the  power  of  the 
Legislature  to  prescribe  the  cases  in  which,, 
and  tbe  courts  to.  which,  parties  shall  be  en- 
titled to  bring  a  eause  for  review."  Flesh- 
man  V.  McWhorter,  54  W.  Va.  161,  46  S.  E. 
116. 

This  court  held  in  the  case  of  In  re  Boul- 
ter, 6  Wyo.  2C3,  39  Pac.  87.5,  as  follows:  "We 
have  no  direct  constitutional  provision  allow- 
ing appeals  as  a  matter  of  right  in  crlmlunl 
cases,  except  that  this  court  Is  clothed  with 
appellate  Jurisdiction  In  criminal  as  well  as 
In  civil  causes,  and  is  vested  with  a  general 
superintendence  and  control  over  all  Inferior 
courts,  under  such  rules  and  regulations  as 
may  be  prescribed  by  law  (Const  art.  5,  8  2); 
but  the  statute  relating  to  appeals,  and  which 
has  stood  practically  untouched  for  a  quarter 
of  a  century,  provides  for  allowance  of  writs 
of  error  in  criminal  causes  'for  good  cause 
shown,'  upon  the  application  of  tbe  defend- 
ant. It  has  been  the  practice  .lately  in  this 
court  to  allow  writs  of  error  pro  forma,  but 
this  is  a  matter  of  grace.  Either  the  court 
or  Judge  to  whom  the  application  for  the  writ 
of  error  Is  made  may  refuse  the  writ,  If  it 
does  not  appear  that  sufficient  reasons  exist 
for  its  allowance."  In  this  state  tbe  Legis- 
lature has  assumed  the  right  to  regulate,  to 
some  extent  at  least,  the  subject  of  appellate 
procedure.  Section  4249,  Rev.  St  1899,  pro- 
viding that  "a  Judgment  rendered  or  final  or- 
der made  b.v  the  district  court,  may  be  re- 
versed, vacated,  or  modified  by  tbe  Supreme 
Court,  for  errors  appearing  on  the  record," 
was  in  force,  not  only  at  the  time  of  the 
adoption  of  the  Constitution,  but  has  been 
ever  since.  Recently  the  Legislature  has 
provided  for  the  bringing  of  criminal  cases  to 
this  court  by  petition  in  error.  Instead  of  by 
writs  of  error,  as  formerly.  Chapter  63,  p. 
65.  Sess.  Laws  1901.  Writs  of  error  and 
certiorari  had  been  abolished  in  civil  cases 
by  the  territorial  Legislature  long  prior  to 
the  adoption  of  the  Constitution.  Uev.  St 
1899.  i  4270. 

It  is  not  necessary,  however.  In  this  case, 
for  us  to  express  an  opinion  as  to  whether 
there  is  a  constitutional  right  of  appeal  or 
review  In  cases  which  proceed  according  to 
the  course  of  the  common  law.  The  statute 
under  consideration  provides  for  a  special  or 
summary  proceeding  unknown  to  the  Qowfum 
Digitized  by  VjOOQ  IC 


Wyo.) 


MAU  T.  SXONEB. 


221 


law,  created  by  the  L^slatnre  for  the  pur- 
pose of  atrordlng  temporary  relief  only,  and 
to  meet  Immediate  emergencies  that  may 
arise  under  it  The  Leglalature  clearly  had 
the  power  In  such  a  proceeding  to  declare 
that  the  decision  of  the  district  court  should 
be  final,  and  deny  the  right  of  appeal  there- 
from.  We  therefore  hold  that  the  liCgls- 
latnrc  in  this  proceeding  had  the  right  to 
declare  the  judgment  of  tiie  district  court 
final,  and  that  it  has  done  so  by  the  statute 
under  consideration.  It  is  unnecessary  to 
consider  the  errors  assigned  in  the  record. 
The  appeal  is  dismissed. 

POTTER,  C.  J.,  concurs.  BEABD,  J., 
having  announced  liis  disquallflcatlon,  did 
not  sit  in  the  case. 

On  Rehearing. 

VAN  OBSDEIi,  J.  This  cause  was  decided 
at  the  jpreeeut  term  of  thiS:  court  WUhln 
time,  coiUBsel  for  plaintiff  in  error  filed  a 
peUtloB  for  rehearing.  It  is  contended  by 
counsel  for  plaintiff  In  error  that  the  clause, 
"the  decision  ao  rendered  shall  be  final,"  as 
Bsed  in  chapter  93,  p.  122,  Sess.  Laws  1003, 
merely  defines  the  Judginent  of  the  district 
court  as  a  final  order,  and  distinguishes  it 
from  an  interlocutory  order,  as  the  same  are 
defined  and  distinguished  by  the  statutes 
of  the  state,  allowing  appeals  from  final 
orders  only.  It  is  therefore  claimed  tliat 
the  order  or  judgment  complained  of,  being 
80  expressly  defined  as  a  final  order  of  the 
district  court  conies  within  the  scope  of 
section  4249,  Rev.  St  1899,  which  provides 
generally  that  appeal  will  He  to  the  Supreme 
Court  from  judgments  rendered  or  final 
orders  made  by  the  district  court  There  are 
decisions  of  courts  of  high  respectability 
which  hold  that  the  words  "final  and  con- 
clusive," when  used  in  reference  to  the 
decisions  of  inferior  courts,  are  employed  In 
the  sense  of  declaring  the  judgment  final 
and  not  Interlocutory.  The  great  weight  of 
authority,  however,  seems  to  regard  the  use 
of  such  terms  as  indicative  of  a  final  and 
conclusive  determination  of  the  litigation  and 
the  further  right  of  appeal,  rather  than  as 
defining  the  character  of  the  judgment.  See 
opinion  of  Crockett,  J.,  In  Appeal  of  S.  O. 
Houghton,  42  Cal.  35.  In  the  ease  of  Mc- 
Allister V.  Albion  Plank  Road  Company,  10 
N.  T.  353,  a  case  closely  analogous  to  one 
here  under  consideration,  where  it  was  pro- 
vided by  the  statute  of  1847  that  the  report 
of  the  road  reviewers  when  confirmed  by  the 
SuiH«me  Court  should  be  final,  and  by  the 
later  amendatory  act  of  1851  that  it  should 
be  final  and  conclusive,  the  Court  of  Ap- 
peals, In  construing  the  effect  of  these  ex- 
pressions as  used  in  the  respective  statutes, 
said:  "It  is  not  perceived  how  any  effect 
can  be  given  to  these  expressions,  unless  It 
be  to  take  away  and  prevent  any  further 
appeal  or  review.  They  certainly  add  noth- 
ing to  the  force  or  validity  of  the  .decision, 


which  would  be  Just  as  binding  and  operative 
in  all  respects  without  as  with  them;  and  It 
will  hardly  do,  after  they  have  been  In- 
serted in  the  original  act  and  repeated  in 
the  amendment,  to  treat  them  as  redundant 
and  meaning  nothing."  In  the  case  here  un- 
der consideration,  like  the  one  just  cited,  the 
Legislature  has  emphasized  its  Intention 
both  in  the  original  act  and  in  the  amend- 
ment In  section  910,  Rev.  St  1809,  it  is 
declared  that  the  decision  of  the  court  judge, 
or  court  commitniouer  shall  be  final,  without 
the  use  of  any  qualifying  clause  whatever, 
and  again  In  chapter  93,  supra,  which  is 
amendatory  of  section  910,  it  Is  declared  that 
the  decision  shall  be  final  unless  an  appeal 
is  taken  from  the  Judge  or  court  commis- 
sioner to  the  district  court.  We  are  of  the 
opinion  that  the  qualifying  clause,  providing 
for  appeal  from  the  court  eommlssioner  or 
judge  Id  chambers,  clearly  sigiiifles  that  the 
word  "final"  Is  used,  not  In  the  sense  of  dis- 
tinguishing the  judgment  as  a  final,  and  not 
an  Interlocutory,  one,  but  rather  aa  putting 
an  end  to  the  lltlgatldn,-  and  precluding  the 
further  right  of  appeal.  Section  4249  re- 
lates to  appeals  generally  from  the  judgments 
and  final  orders  of  the  district  courts.  No 
doubt  If  section  910,  as  amended  by  chapter 
93,  had  contained  no  provision  regarding 
the  finality  of  the  decision  of  the  district 
court  in  causes  brought  under  it  appeal 
would  lie  from  a  judgment  of  this  character,, 
under  the  general  provisions  of  section  4249; 
but  a  declaration  by  the  Legislature  that 
the  decision  of  the  district  court  shall  be 
final  in  a  special  proceeding  of  this  kind 
takes  this  action  out  of  the  scope  of  the 
general  statute.  It  is  a  general  rule  of 
statutory  construction  that  where  a  special 
statute  Is  later  than  a  general  statute  relating 
to  the  same  subject,  the  enactment  operates 
necessarily  to  restrict  the  effect  of  the 
general  act,  from  which  it  differs.  Suther- 
land on  Statutory  Construction,  S  158.  We 
think  this  la  the  condition  In  regard  to  the 
statutes  here  under  consideration.  The 
clause,  "the  decision  so  rendered  shall  be 
final,"  as  used  In  chapter  93,  supra,  refers 
to  all  three  tribunals  mentioned  In  the 
preceding  part  of  the  section — "the  court  the 
judge  thereof  sitting  In  chambers,  or  the 
district  court  commissioner."  The  decision 
is  declared  by  the  language  of  the  statute 
to  be  final  as  to  each  of  said  tribunals,  un- 
less an  appeal  Is  taken  from  the  judge  In 
chambers  or  the  court  commissioner  to  the 
district  court.  This  leaves  the  decision  of 
the  district  court  final.  If  it  had  been  intend- 
ed by  the  Legislature  that  an  appeal  should 
be  allowed  from  the  decision  of  the  district 
court,  under  the  provisions  of  section  4249, 
no  declaration  as  to  the  final  determination 
of  the  same  would  have  been  necessary, 
and  no  reason  Is  apparent  why  the  law- 
makers should  have  placed  any  express 
limitation  upon  the  right  of  appeal. 
If,  as  contended  by  counsel,  the  statute 
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under  consideration  Is  subject  to  abuse  by 
reason  of  the  limitations  placed  upon  the 
right  of  appeal,  and  Its  failure  to  provide 
that  the  distributer  of  water  appointed  under 
Its  provlsons  shall  give  a  bond,  these  are 
proper  subjects  to  present  to  the  Legislature 
for  Its  consideration.  If  a  leglslaOve  enact- 
ment violates  no  constitutional  provision  or 
principle,  Its  existence  as  a  statute  of  the 
state,  so  far  as  the  courte  are  concerned,  Is 
conclusive  evidence  of  the  Justice,  propriety, 
and  policy  of  Its  passage.  These  are  ques- 
tions entirely  -with  the  legislative  department 
of  the  government,  and  upon  which  the 
Judicial  department  has  no  power  to  act. 
If  a  statute  has  been  passed  improvldently, 
the  responsibility  is  with  the  Legislature, 
and  not  with  the  courts.    Rehearing  denied. 

POTTER,  0.  J.,  concurs.    BEARD,  J.,  did 
not  sit 


EEELT   V.    GRBGO    (BURLINGAMB, 

Intervener). 

(Supreme  Court  of  Montana.    Jan.  29,  1906.) 

1.  MOBTQAGSS  —  FOBEOLOSTJBE  —  ADJXJSTMBST 

OF  Equities.  .    ._ 

Where  defendant  and  plamtilFs  assignor 
had  an  accounting  of  all  dealings  between  them, 
and  defendant  executed  notes  and  a  mortgage  to 
secure  the  balance  found  due  from  him  to  his 
assignor,  and  it  appeared,  in  a  suit  brought  by 
plaintiff  to  foreclose  the  mortgage,  that  his  as- 
signor had  held  the  record  title  to  a  separate 
tract  of  land  not  covered  by  the  mortgage,  in 
order  to  secure  a  sum  which  was  afterwards  in- 
cluded in  the  accounting,  and  had  agreed  to 
convey  such  separate  tract  to  defendant,  but  had 
not  released  such  tract  from  its  position  as  se- 
curity, the  court,  in  decreeing  foreclosure, 
should  adjust  all  equities  arising  out  of  the 
transaction,  and  require  plaintiff,  who  had  suc- 
ceeded to  his  assignor's  title  to  the  separate 
tract,  to  convey  such  tract  to  defendant,  on  the 
payment  by  defendant  of  the  sum  which  the 
separate  tract  was  held  to  secure,  or  so  much 
thereof  as  remained  unpaid  after  foreclosure 
and  settlement  of  the  mortgage,  together  with 
interest,  taxes,  and  assessments  on  such  tract. 

2.  Public  Lands  —  Fbaudulent  Tbansao- 
TioNS— Concealment  of  Equities— Rights 
OF  Pabties. 

The  fact  that  a  person  i)erfecting  the  title 
to  scrip  land  was  acting  as  trustee  for  another, 
and  that  both  he  and  his  cestui  que  trust  in- 
tended to  conceal  from  the  federal  land  office 
their  true  relations,  does  not  preclude  the  en- 
forcement of  the  trust,  where  all  the  facts  were 
known  to  and  considered  by  the  government  offi- 
cials before  issuing  the  patent,  and  the  govern- 
ment knowingly  and  willingly  conveyed  the  land 
to  the  trustee,  leaving  him  and  his  cestui  que 
trust  to  settle  the  equities  between  themselves. 

On  rehearing.    Former  decision  modified. 
For  former  opinion,  see  82  Pac.  27. 

MILBURN,  J.  This  case  l8  before  the 
court  on  rehearing,  having  been  heretofore 
decided.    For  statement  of  facts  and  opinion, 

see  82  Pac.  27,  33  Mont.  .    Our  decision 

before  was  that  the  decree  below  should  be 
modified  by  striking  from  it  all  reference  to 


the  Lakey  80  acres,  which  will  be  hereinafter 
called  the  "Lakey  land."    After  considera- 
tion of  argument  of  counsel  on  rehearing,  we 
now  say  that  we  erred  In  ordering  the  par- 
ticular modification  of  the  decree  which  we 
In  the  former  opinion  directed  to  lie  made. 
The  contemporaneous  Instrument  of  Decem- 
ber 18,  1893,  shows  that  the  mortgage  for 
$20,000  was  given  to  secure  certain  indebted- 
ness, evidenced  by  four  promissory  notes  of 
$5,000  each,   after  an  accounting   as  to  all 
dealings  between  Kendall  and  Gregg.    There 
is  not  any  statement  therein  that  there  was 
made,  or  Intended  to  be  made,  any  release 
of  the  Lakey  land,  held  by  KMidall  as  se- 
curity for  a  certain  sum  of  $8,000,  being  on 
such  accounting  considered  as  part  of  the 
$20,000  theretofore  advanced  by  him  to  Gregg, 
or  that  the  debt  of  $3,000,  or  any  part  thereof, 
bad  been  discharged  in  any  way.    The  fact 
of  this  land  being  held  as  such  security  being 
set  up  by  defendant  Gregg  In  the  equity  suit 
to  foreclose  the  $20,000  lien  on  other  property, 
we  are  now  of  the  opinion  that  the  court  be- 
low was  correct  In  attempting  to  adjust  all 
the  equities  growing  out  of  the  whole  trans- 
action, and  In  requiring  Keely,  the  successor 
of   Kendall,   to   convey   the   Lakey   land   to 
Gregg,  but  was  not  correct  In  directing  Gregg 
to  pay  only  the  taxes  and  assessments  on  said 
land  accrued,  with  interest,  but  should  have 
added  a  further  condition  to  be  performed  by 
Gregg,  to  wit,  to  pay  the  $3,000  and  Interest 
or  so  much  thereof  as  might  remain  unpaid 
after  foreclosure  and  settlement  of  the  $20,- 
000  mortgage.    Counsel  for  plaintiff  and  ap- 
pellant admitted  In  open  court  on  rehearing 
that  be  would  not  complain  of  such  amend- 
ment of   the   decree.    It   appears   that   the 
Lakey  land  was  taken  as  security  for  the 
$3,000.    As  the  $3,000  and  interest  item  was 
included  in  the  settlement  of  December  18, 
1893,  interest  should  be  computed  on  $3,000 
from  the  date  that  the  debt  was  incurred,  to 
wit  April  22,  1889,  until  December  18,  1893, 
at  the  then  statutory  rate,  and  at  8  per  cent 
upon  the  total  of  such  $3,000  and  Interest 
from  December  18,  1893,  until  the  time  of 
settlement  or  foreclosure  of  the  $20,000  mort- 
gage.   If  upon  such  settlement  of  the  fore- 
closure suit  under  the  decree  there  be  a  de- 
ficiency or  a  balance  still  unpaid,  thus  leav- 
ing the  $3,000  and  Interest  computed  as  afore- 
said, or  any  part  thereof,  unpaid,  then  such 
sum  of  $3,000  and  such  interest,  or  so  much 
thereof  as  Is  unpaid  by  such  foreclosure,  shall, 
with  the  amount  now  reported  by  counsel  to 
be  deposited  with  the  clerk  for  taxes  and  as- 
sessments on  the  Lakey  land,  be  paid  to 
Keely,  and  then  the  said  Lakey  land  shall  be 
by  Keely,  or  the  clerk  of  the  court  as  com- 
missioner, conveyed  to  Gregg. 

Upon  further  reflection  and  after  further 
examination  we  find  that  we  were  In  error 
In  this  case  In  our  conclusion  that  because 
Kendall  and  Gregg  apparently  had  Intended 
to  conceal  from  the  federal  land  office  the 
fact  that  Gregg,  and  not  Kendall,  was  the 
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purchaser  under  the  scrip,  any  promise  of 
Kendall  to  convey  tbe  land  patented  to  him 
In  pursuance  of  sucti  secret  plan,  could  not 
be  enforced.  It  seems  that  the  facts  upon 
which  we  based  our  conclusion  that  tbe  ar- 
rangement to  procure  title  in  Kendall,  and 
not  in  Gregg,  were  all  known  and  considered 
by  the  Interior  Department  before  issuance 
of  patent,  and  that  tbe  gorerument  knowingly 
and  willingly  conveyed  tlie  land  to  Kendall 
intentionally,  leaving  him  and  Gregg  to  settle 
the  equities  between  themselves,  if  any  there 
were,  in  the  courts  after  patent  issued.  For 
this  reason  we  revoke  what  was  said  in  tbe 
former  opinion  as  to  tbe  arrangement  be- 
tween tbe  parties  being  void,  and  that  the 
courts  would  not  enforce  the  intended  trust. 
It  now  appears  that  Kendall  took  tbe  patent 
in  his  own  name  to  secure  the  sum  of  ^,000 
and  interest,  and  bis  successor  should  con- 
vey tlie  same  to  Gregg  whenever  the  amount 
for  which  it  was  held  as  security,  such 
amount  to  be  ascertained  as  hereinbefore  said 
together  with  said  taxes  and  assessments,  is 
fully  paid  by  or  on  behalf  of  Gregg. 

Let  the  decree  below,  appealed  from,  be 
modiiSed  accordingly,  and  let  the  foreclosure 
of  the  $20,000  mortgage  proceed  as  decreed. 
Everything  in  the  former  opinion  not  in  con- 
formity herewith  is  revoked.  The  decree, 
when  amended  as  above  decided,  shall  stand 
affirmed.    Remittitur  forthwith. 

Modified  and  aSlrmed. 

BKANTLY,  C.  J.,  and  HOLLOW  AY,  J., 
concur. 


STATE  V.  LEE. 

(Supreme  Court  of  Montana.    Nov.  17,  1905.) 

Names— Idem     Sonans— Infobmation— Vabi- 

AKCE. 

A  variance  between  an  information  al* 
leging  robbwy  from  "Frank  Rex"  and  testi- 
mony sliowinK  that  the  name  of  the  person 
robbed  was  "Frank  lUick"  is  fatal,  and  is  not  an 
immaterial  variance,  within  the  meaning  of 
Pen.  Code,  §  1838,  providing  that,  when  an 
offense  is  described  with  sufficient  certainty  in 
other  respects  to  identify  the  act,  an  erroneous 
allegation  as  to  the  person  injured  is  not  ma- 
terial. 

Appeal  from  District  Court,  Silver  Bow 
Comity ;  Michael  Donlon,  Judge. 

Marion  Lee  was  convicted  of  robbery,  and 
appeals.     Reversed. 

Maury  and  Hogeroll,  for  appellant  Albert 
3.  Galen,  Atty.  Gen.,  for  the  State. 

MILBURN,  J.  This  case  is  before  us  on 
appeal  from  a  Judgment  of  conviction  for  tbe 
crime  of  robbery.  The  defendant  was  in- 
formed against  by  the  county  attorney  in 
and  for  the  county  of  Silver  Bow,  being  char- 
ged with  having  committed  the  crime  of  rob- 
bery, in  that  he  did  willfully,  etc.,  take  cer- 
tain moneys  from  the  possession  and  person 
of  one  Frank  Rex,  etc.  The  testimony  of  tbe 
prosecatlng  witness  clearly  showed  that  his 


name  was  "Frank  RSck."  There  Is  not  one 
word  of  testimony  showing  or  tending  to 
show  that  the  Injured  person  was  named,  or 
bad  been  known  as,  "Frank  Rex."  Tbe  point 
was  made,  and  preserved  below,  that  there 
was  a  fatal  variance.  This  point  is  now 
before  us  for  decision. 

Section  1838  of  our  Penal  Code  Is  as  fol- 
lows: "When  an  offense  involves  tbe  com- 
mission of,  or  attempt  to  commit,  a  private 
injury,  and  is  described  with  sufficient  cer- 
tainty in  other  respects  to  Identify  tbe  act, 
an  erroneous  allegation  as  to  tbe  person  In- 
jured, or  intended  to  be  injured.  Is  not  ma- 
terial." In  State  v.  Sullivan,  9  Mont  490, 
24  Pac.  23,  a  like  section  (189)  of  the  crimi- 
nal practice  act  (Comp.  St  1887)  was  con- 
sidered by  this  court.  The  defendant  in  that 
case  pleaded  a  former  acquittal  of  tbe  same 
offense.  The  person  injured  was  described 
in  the  indictment  as  "John  Maze."  In  a 
former  Indictment,  upon  which  he  had  been 
acquitted,  the  person  said  to  have  been  by 
him  injured  was  named  as  "John  Moys." 
The  court  held  that  as  tbe  surnames  were 
not  alike  In  sound  or  in  spelling,  and  the  of- 
fense was  not  described  with  sufficient  cer- 
tainty in  other  respects  to  identify  the  act, 
the  variance  was  material,  and  the  former 
acquittal  was  not  a  defense  to  the  second 
prosecution. 

We  do  not  find  any  description  in  the  In- 
formation which  tends  to  make  it  sufficiently 
certain,  or  at  all  certain,  that  Frank  Rex  and 
Frank  Rock  are  one  and  the  same  person. 
The  names  are  not  of  tbe  same  sound.  In 
tbe  light  of  what  Is  said  in  tbe  case  of  State 
V.  Sullivan,  and  for  the  reason  above  stated, 
we  find  tbe  court  was  in  error.  The  variance 
was  fatal  to  conviction. 

Tbe  judgment  must  be,  and  is,  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 
It  Is  not  necessary  to  consider  tbe  other  points 
raised  in  the  briefs. 

Reversed  and  remanded. 

BRANTLY  and  HOLLOW  AY,  JJ.,  concur. 


In  re  KELLY.    (No.   1,C88.) 
(Supreme  Court  of  Nevada.    Dec.  18.  1905.) 

1.  Criminal  Law  —  Evidence  —  Statements 
OP  Pbosecuteix— Res  GESTiB. 

Statements  made  by  prosecutrix  the  day  af- 
ter an  alleged  rape  are  too  remote  to  constitute 
res  Kestac. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  8§  819,  820.] 

2.  Same  —  Confessions  —  Evidence  —  Suf- 
ficienct. 

On  a  preliminary  examination  on  a  charge 
of  rape,  evidence  by  a  medical  expert  that  from 
an  examination  of  prosecutrix  soon  after  the 
alleged  offense  he  thought  she  had  had  intercourse 
with  some  one,  and  by  other  witnesses  that  they 
had  seen  marks  of  violence  on  her  person, 
was  sufficient,  when  coupled  with  an  admission 
by  defendant  shortly  after  the  offense  that  he 
had  committed  it  to  justify  the  commitment  of 
defendant  to  answer  for  the  crime. 
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3.  Save  —  Pbemminabt   Exahinatioit  — 

Fxoor  Requibed. 

In  order  to  justify  a  committing  magistrate 
in  bolding  an  accused  to  answer  to  a  charge, 
the  evidence  need  not  sliow  guilt  beyond  a  rea- 
sonable doubt. 

[Ed.  Note.— For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §  403.] 

Application  by  Frank  P.  Kelly,  on  bebalf 
of  U.  Osuna,  for  a  writ  of  habeas  corpus. 
Writ  dismissed. 

Wm.  Woodburn,  for  petitioner.  Jas.  G. 
Sweeney,  Atty.  Gen.,  for  the  State. 

NORCROSS,  J.  Upon  the  application  of 
Frank  P.  Kelly,  in  bebalf  of  H.  Osuna,  a 
writ  of  habeas  corpus  was  Issued  returnable 
before  this  court.  It  appears  from  the  re- 
turn of  the  writ  that  H.  Osuna  Is  held  In  the 
custody  of  J.  F.  Bradley,  sheriff  of  Esmeralda 
county,  upon  a  commitment  of  the  justice 
of  the  peace  of  Hawthorne  township,  to  an- 
swer the  charge  of  rape  committed  upon  one 
Harriett  Averlll  on  the  night  of  the  3d  of 
October,  1905.  It  is  complained  by  petition- 
er that  this  commitment  was  Issued  without 
reasonable  or  probable  cause,  and  in  support 
of  this  contention  the  following  specific 
charges  are  made  respecting  the  testimony 
introduced  upon  the  preliminary  examination 
of  the  defendant:  "That  the  said  prosecut- 
ing witness,  Harriett  Averill,  upon  whom 
the  said  crime  of  rape  was  alleged  to  have 
been  committed,  failed  to  appear  and  testify 
at  said  examination,  but  a  written  statement, 
signed  by  one  Harry  Averill,  and  attested 
by  two  witnesses,  a  day  after  the  commis- 
sion of  said  alleged  offense,  was  admitted 
In  evidence  by  the  said  justice  of  the  peace 
against  the  objection  of  the  attorney  of  the 
said  Osuna;  that  no  legal  testimony  was 
given  showing  that  Harry  Averill,  who  sign- 
ed said  statement,  was  the  same  person  as 
Harriett  Averill,  mentioned  in  said  complaint, 
and  upon  whom  the  said  rape  was  alleged  to 
have  been  committed ;  that  no  legal  evidence 
was  Introduced  by  the  state  at  said  exami- 
nation, which  is  shown  by  a  certified  copy  of 
the  testimony  taken  at  said  examination,  and 
which  Is  hereunto  annexed,  and  made  a  part 
of  this  petition ;  that  there  was  no  proof  that 
the  crime  of  rape,  or  any  other  offense,  had 
been  committed  on  Harriett  Averill  or  upon 
Harry  Averill,  or  that  there  was  suflSclent 
cause  to  believe  the  said  Osuna  guilty  of 
committing  a  public  offense."  It  appears 
from  the  record  that  Osuna  was  arrested  and 
brought  before  the  justice  of  the  peace  at 
Hawthorne  on  the  6th  day  of  October,  1905, 
and  the  complaint  of  the  prosecuting  witness, 
charging  him  with  the  crime  of  rape,  read 
to  him.  At  the  request  of  the  defendant,  the 
examination  was  continued  until  October 
10th.  at  which  time  the  defendant  appeared 
with  his  attorney,  and  the  examination  was 
proceeded  with.  It  appears  that  the  com- 
plaining witness  was  not  present,  and  her 
name  was  called  at  the  door  without  response. 
The  deputy  sheriff,  A.  N.  Jones,  was  then 


called  and  sworn  as  a  witness,  and  testified 
that,  when  he  brought  the  defendant  to  Haw- 
thorne, the  complainant  and  her  mother  ac- 
companied them.  Upon  being  asked,  "Where 
Is  Harry  Averill  nowT'  answered,  "I  think 
she  has  gone."  The  absence  of  this  important 
T'ltness,  who  is  called  in  the  testimony  both  as 
Harriett  and  as  Harry  Averill,  and  who  la 
shown  at  one  time  to  have  been  within  reach 
of  the  process  of  the  court,  is  not  accounted 
for  in  the  record,  nor  does  It  appear  what 
steps  were  taken  to  procure  her  testimony  at 
the  hearing.  Upon  this  showing  of  the  absence 
of  the  witness  Harriett  Averill,  the  District 
Attorney  offered  in  evidence  what  purported 
to  be  a  Written  statement  of  the  facts  of  the 
alleged  rape,  signed  by  the  said  Harriett 
Averill  on  the  evening  of  the  4th  of  October, 
in  the  presence  of  witnesses,  and  declared 
in  their  presence  to  be  a  true  statement  of 
the  facts  of  the  alleged  crime.  This  written 
statement  was  admitted  in  evidence  over  the 
objection  of  the  defendant's  attorney.  A. 
witness  to  this  written  statement,  Robert  A. 
Lovegrove,  farmer,  in  charge  of  the  Walker 
Lake  Indian  Reservation,  was  permitted,  over 
defendant's  objection,  to  testify  that  be  had 
written  this  statement  for  the  complainant 
as  she  detailed  the  facts,  and  that  be  read 
the  same  over  to  her  before  she  signed  it,  and 
that  he  warned  her  of  the  seriousness  of  tlie 
charge  she  was  making  against  the  defend- 
ant. S.  W.  Hance,  a  telegraph  operator,  re- 
siding at  the  place  where  the  crime  is  al- 
leged to  have  been  committed,  was  also  per- 
mitted to  testify,  over  defendant's  objection, 
that  be  was  a  witness  to  this  written  state- 
ment, and  heard  the  complainant  detail  the 
facts  therein  stated;  also,  that  at  noon  of 
the  same  day  the  said  Harriett  Averill  had 
come  to  his  office  and  bad  made  the  same 
charge  against  the  defendant  to  him,  and 
that  at  her  solicitation  he  dictated  a  tele- 
gram to  her  mother,  who  was  then  In  San 
Francisco,  relative  to  the  assault,  and  re- 
questing her  to  come  home  at  once.  A  copy 
of  this  telegram  was  offered,  and  admitted 
in  evidence  over  defendant's  objection.  Dr. 
F.  C.  Pache,  a  physician  residing  at  Haw- 
thorne, was  also  permitted  to  testify,  over 
defendant's  objection,  that  at  the  time  of 
making  an  examination  of  the  person  of  the 
complainant,  some  days  after  the  alleged 
offense  was  committed,  she  informed  him 
that  the  defendant  had  made  a  criminal  as- 
sault upon  her,  and  with  violence  accomplish- 
ed his  purpose. 

The  position  taken  by  counsel  for  the 
petitioner  that  these  statements  of  the  com- 
plainant were  made  at  a  time  too  remote  to 
form  a  part  of  the  res  gestse.  were  hearsay, 
and  for  that  reason  were  inadmissible,  must 
be  sustained.  State  v.  Campbell,  20  Nev. 
126,  17  Pac.  620.  It  appears,  however,  from 
the  record  that  after  the  complainant  had 
signed  the  written  statement,  the  witness 
Lovegrove  called  In  the  defendant,  and  that 
the  witness  read  the  statement  over  to  him; 
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that  at  the  same  time  the  witness  warned  the 
complainant  that  It  was  a  serloos  charge  she 
was  making,  and  that  she  bad  better  be  care- 
ful what  she  said ;  that  she  said  It  was  true ; 
that  he  then  told  the  defendant  that  he 
would  place  him  mider  arrest,  to  appear  be- 
fore a  court  to  answer  the  charge;  that  he 
asked  the  defendant  what  he  had  to  say  to 
the  charge,  and  that  the  defendant  said  he 
"would  answer  before  a  court,  or  when  it 
was  time  to  make  them."  This  portion  of 
the  testimony  of  the  witness  does  not  seem  to 
have  been  considered  by  counsel  upon  either 
side  In  the  presentation  of  this  case,  as  stand- 
ing In  a  different  position  from  the  testi- 
mony relative  to  the  statements  of  the  com- 
plainant heretofore  referred  to,  made  with- 
out the  presence  of  the  defendant.  We  think, 
however,  it  presents  a  question  worthy  of 
careful  consideration  of  court  and  counsel, 
but,  as  It  has  not  been  presented  in  the 
briefs  or  argument  in  this  matter,  and  as, 
in  the  view  we  take  of  the  case,  the  action  of 
the  magistrate,  in  holding  the  defendant  to 
answer,  can  be  sustained  upon  other  por- 
tions of  the  testimony  alone,  the  question  will 
not  now  be  determined. 

It  is  urged  by  counsel  for  petitioner  that, 
with  the  statements  made  by  the  complainant 
excluded,  there  is  no  competent  proof  of  the 
corpus  delicti.  Two  witnesses,  C.  O.  Wilson 
and  A.  N.  Jones,  the  deputy  sheriff,  gave 
testimony  relative  to  an  admission  made  by 
the  defendant  while  he  was  being  taken  upon 
the  train  from  the  place  where  the  offense  is 
alleged  to  have  been  committed  to  Hawthorne. 
That  portion  of  the  testimony  of  the  witness 
Wilson  relative  to  the  admission  Is  as  follows: 
"This  defendant  was  brought  into  the  ear 
at  a  place  called  Schruz,  between  here  and 
Beno,  with  Mr.  Jones  and  a  young  lady  I 
afterwards  found  to  be  Harry  Averlll,  and 
they  took  possession  of  a  seat  I  had  occupied 
up  to  that  time.  I  took  the  seat  across  the 
aisle.  Seeing  the  man  with  bracelets  on 
excited  more  or  less  curiosity,  and  when  he 
came  Into  the  car  the  young  lady  went  into 
the  car  behind,  and  got  another  lady,  which 
I  learned  was  her  mother.  This  mother  came 
In,  and  was  talking  to  the  defendant  The 
mother  asked  him  what  made  him  do  it  The 
defendant  says,  'I  den't  know.'  The  mother 
was  hysterical,  and  she  made  the  remark, 
'I  ought  to  kill  you.'  He  assented;  he  did, 
yes.  'Well,'  she  says,  'why  don't  I  do  it?' 
and  repeated  the  remark  several  times,  and 
about  that  time  she  fainted  and  swooned 
away."  The  testimony  of  the  deputy  sheriff 
relative  to  this  admission  was  substantially 
to  the  same  effect 

Counsel  for  petitioner  say  In  their  brief: 
"The  testimony  of  Wilson  and  Jones,  deputy 
sheriff,  as  to  the  admissions  of  the  defendant 
to  his  wife  on  a  railroad  car  after  his  arrest 
are  clearly  Inadmissible,  because  there  was 
no  proof  that  a  crime  had  been  committed, 
and  the  corpus  delicti  cannot  he  established 
1)7  the  confeestdn  of  the  defendant"  It  will 
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be  conceded  that  the  overwhelming  weight 
of  authority  in  this  country  is  to  the  effect 
that  an  extrajudicial  confession  or  admission 
of  a  prisoner,  not  corroborated  by  ind^)endent 
proof  of  the  corpus  ddlctl,  will  not  Justify 
conviction.  It  is  not  requisite,  however,  that 
the  crime  charged  be  conclusively  established 
by  evidence  independent  of  the  confession  or 
admission.  It  is  sufficient  if  there  be  other 
competent  evidence  tending  to  establish  the 
fact  of  the  commission  of  the  crime.  In 
People  V.  Badgley,  16  Wend.  (N.  T.)  53,  Nel- 
son, C.  J.,  said:  "Full  proof  of  the  body  of 
the  crime — the  corpus  delicti — ^Independently 
of  the  confession  Is  not  required  by  any  of 
the  cases,  and  in  many  of  them  slight  cor- 
roborating facts  were  held  sufficient."  In  the 
case  of  State  v.  Hall,  31  W.  Va.  505,  7  S.  E. 
422,  the  court  said:  "We  know  of  no  deci- 
sions anywhere  that  hold  the  admissions  of 
the  defendant  are  not  competent  evidence 
tending  to  jwove  the  corpus  delicti.  Such 
admissions  may  not  be  sufficient  proof  of  the 
corpus  delicti,  but  they  certainly  are  com- 
petent evidence  tending  to  prove  that  the 
crime  charged  has  been  committed."  In  the 
case  of  Matthews  v.  State,  55  Ala.  187, 
where  many  authorities  are  cited  and  re- 
viewed, the  court  by  Brlcknell,  C.  J.,  says: 
"Nor  must  we  be  understood  as  affirming  that 
the  proof  of  the  corpus  delicti  must  be  as 
full  and  conclusive  as  would  be  essential  if 
there  was  no  confession  to  corroborate  It 
Evidence  of  facts  and  circumstances  attending 
the  particular  offense,  and  usually  attending 
the  commission  of  similar  offenses,  or  of  facts 
to  the  discovery  of  which  the  confession  has 
led,  and  which  would  not  probably  have 
existed  if  the  offense  bad  not  been  committed, 
or  of  facts  having  a  Just  tendency  to  lead  the 
mind  to  the  conclusion  that  the  offense  has 
been  committed,  would  be  admissible  to  cor- 
roborate the  confession.  The  weight  which 
would  be  accorded  them,  when  connected 
with  the  confession,  the  Jury  must  determine, 
under  proper  instructions  from  the  court" 
The  case  of  People  v.  Slmonsen,  107  Cal. 
846,  40  Pac.  440,  cited  In  petitioner's  brief, 
is  in  line  with  the  authorities  above  quoted. 
The  court  In  that  case  say:  "The  term  'cor- 
pus delicti'  means  exactly  what  it  says.  It 
Involves  the  element  of  crime.  Upon  a  charge 
of  homicide,  producing  the  dead  body  does 
not  establish  the  corpus  delicti,  it  would 
simply  establish  the  corpus;  and  proof  of 
the  dead  body  alone.  Joined  with  a  confession 
by  the  defendant  of  his  guilt,  would  not  be 
sufficient  to  convict,  for  there  must  be  some 
evidence  tending  to  show  the  commission  of 
a  homicide  before  a  defendant's  confession 
would  be  admissible  for  any  purpose.  •  •  • 
To  be  sure,  the  appearance  of  the  dead 
body,  the  nature  of  the  wounds,  the  evidences 
of  a  struggle,  the  physical  circumstances 
surrounding  the  affair,  may  furnish  evidence 
of  the  corpus  delicti — they  may  indicate  that 
a  crime  has  been  committed — but  there  must 
■  be  proof  of  the  fact  from  scune  Bourc«  other 
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than  tiie  defendant's  admissloBB."  The  court 
cites  other  examples,  and  then,  referring  to 
the  case  under  consideration,  says:  "Laying 
aside  the  evidence  of  defendant's  admissions, 
there  Is  nothing  whatever  in  the  record  even 
pointing  towards  the  commission  of  a  crime." 
See,  also,  People  v.  Jones,  31  Cal.  567;  State 
V.  Lamb,  28  Mo.  219;  State  v.  Guild,  10  N. 
J.  Law,  180, 18  Am.  Dec.  414.  In  the  case  of 
State  V.  Ah  Chuey,  14  Nev.  92,  33  Am.  Rep. 
530,  this  court  held  that  "proof  of  the  corpus 
delicti  may  be  established  by  circumstantial 
evidence,  provided  it  is  satisfactory."  In  the 
case  before  us  we  think  there  was  competent 
evidence,  independent  of  the  admissions  of 
the  defendant,  tending  to  establish  the  corpus 
delicti.  Dr.  Pache  testified  that  on  Saturday, 
four  days  after  the  alleged  offense  was  com- 
mitted, he  made  an  examination  of  the  person 
of  the  complainant,  Harriett  AveriU,  who  Is 
shown  to  be  but  slightly  over  16  years  of  age; 
that  he  found  that  her  hymen  was  inflamed, 
and  at  some  time  evidently  had  been  lacerat- 
ed; that  the  young  lady  was  rather  hysteric- 
al, and  would  only  permit  ocular  inspection 
and  digital  examination,  on  account  of  the 
extreme  tenderness  of  the  parts.  He  further 
testified:  "From  the  evidence  I  found,  I 
would  state  that  in  all  probability  Miss 
Averlll  at  some  time  had  bad  intercourse  with 
a  member  of  the  opposite  sex."  There  was 
other  testimony  of  the  witness  relative  to 
what  appeared  to  be  blood  stains  upon  the 
complainant's  skirt  The  witness  Bance, 
who  saw  the  complainant  at  noon  of  October 
4th,  testified  that  she  was  then  agitated  and 
nervous,  and  appeared  to  have  been  crying; 
that  he  observed  marks  of  violence  npon  her 
nose  and  upper  lip;  that  she  showed  him 
marks  upon  her  wrists;  also  a  mark  on  the 
side  of  her  throat,  and  that  her  throat  seemed 
to  be  swollen  and  red.  The  witness  Love- 
grove  also  testified  to  observing  on  the  even- 
ing of  October  4th  a  mark  upon  the  nose  and 
on  the  side  of  complainant's  throat,  apparent- 
ly scratches.  It  also  may  be  gathered  from 
the  evidence  that  the  defendant,  a  man  of 
but  21  years  of  age,  and  the  complainant, 
his  stepdaughter,  were  at  the  time  of  the 
alleged  assault  occupying  a  box  car  as  a 
home  (the  defendant  being  in  the  employ  of 
the  railroad),  the  defendant's  wife,  mother 
of  the  complainant,  being  absent  and  the 
eom]>lainant  being  left  in  defendant's  care. 
We  think  these  facts  and  circumstances 
tended  to  prove  the  corpus  delicti,  and  were 
sufficient,  together  with  the  defendant's 
admissions,  to  justify  the  magistrate  in  hold- 
ing the  defendant  to  answer. 

We  are  not  called  upon  on  this  hearing  to 
pass  npon  the  sufficiency  of  this  evidence  to 
warrant  the  conviction  of  the  defendant  and 
upon  that  question  express  no  opinion.  In 
this  connection  it  is  proper  to  observe  that  a 
magistrate,  in  holding  a  defendant  to  answer 
for  a  crime,  Is  not  required  to  have  submitted 
evidence  snfflcimt  to  establish  the  guilt  of 
the  person  charged  beyond  a  reasonable  doubt. 


As  was  said.  In  a  recent  decision  (In  re  Mitch- 
elJ  [Cal.  App.]  82  Pac.  347):  "In  order  to 
hold  defendant  and  put  him  on  his  trial,  the 
committing  magistrate  is  not  required  to  find 
evidence  sufficient  to  warrant  a  conviction. 
All  that  is  required  is  that  there  be  a  suf- 
ficient legal  evidence  to  make  It  appear  that 
'a  public  ofTense  has  been  committed,  and 
there  is  sufficient  cause  to  believe  the  defend- 
ant guilty  thereof.' " 
The  writ  Issued  herein  Is  dismissed. 

FITZGERALD,    C.   J.,   and   TALBOT,   J., 
concur. 


STATE  v.  KNUDTSON. 

(Supreme  Court  of  Idaho.    Dec.  2,  1906.) 

1.  Witnesses— CoMPETEKCT—CoDEFENDANT 
IN  Cbixinai.  Prosecution. 

One  who  has  been  jointly  indicted  with  a 
defendant  on  trial,  and  has  entered  a  plea  of 
guilty,  is  a  competent  witness  for  the  state  on 
the  trial  of  his  codefendant. 

[Ed.  Note. — For  cases  In  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  {{  244-246.} 

2.  Ckiminal   Law  —  Testimony   of   Accoh- 
plice— corbobobation— instbuctions. 

An  instruction  as  to  tlie  evidence  neces- 
sary to  corroborate  tlie  testimony  of  an  ac- 
complice, whicli  states  the  law  on  that  ques- 
tion to  the  jury  in  as  favorable  liKht  to  the  de- 
fendant as  it  is  given  in  section  7871,  Rev.  St 
1887,  is  sufficient,  and  not  open  to  objection 
by  the  defendant. 
8.   Same. 

Under  the  provisions  of  section  7871,  Rev. 
St.  1887,  the  corroboration  of  the  evidence  of 
an  accomplice  must  be  on  some  material  fact 
or  circumstance,  and  such  that,  wlien  standing 
alone  and  independent  of  the  evidence  of  the 
accomplice,  tends  to  connect  the  defendant  with 
the  commission  of  the  offense. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  H  1128,  1129.] 

(Syllabus  by  the  Court) 

Appeal  from  District  (Tourt,  Latah  County; 
E.  C.  Steele,  Judge. 

John  Knudtson  was  charged  with  the 
crime  of  arson.  From  a  judgment  of  con- 
viction, and  an  order  denying  a  new  trial, 
be  appeals.    Affirmed. 

See  79  Pac.  641. 

S.  S.  Denning,  for  appellant.  J.  J.  Guheen, 
Atty.  Gen.,  Edwin  Snow,  and  F.  S.  Wettach, 
for  the  State. 

AILSHIE,  J.  The  defendant  and  one  Fred 
Hanning  were  charged  jointly,  on  informa- 
tion by  tlie  prosecuting  attorney,  with  the 
crime  of  arson.  Previous  to  the  trial  Hanning 
pleaded  guilty,  and  at  the  trial  of  the  defend- 
ant Knudtson  the  state  called  Hanning  as  a 
witness  against  this  defendant  Defendant 
objected  to  Hanning  testifying  against  him, 
on  the  ground  that  Hanning  had  not  been  dis- 
charged from  the  information.  Counsel  for 
defendant  placed  his  cbief  reliance  upon  the 
provisions  of  sections  7860,  7861.  and  78G2, 
Rev.  St  1887,  which  sections  provide  as  fol- 
lows: 

"Sec.  7860.  When  two  or  more  defendants 
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are  Jointly  Indicted  for  a  felony,  any  de- 
fendant requiring  it  must  be  tried  separately. 
In  other  cases  tbe  defendants  jointly  indict- 
ed may  be  tried  separately  or  Jointly  in  tbe 
discretion  of  the  court 

"Sec.  7861.  When  two  or  more  persona 
are  included  in  the  same  indictment,  the  court 
may,  at  any  time  before  the  defendants  have 
gone  into  their  defense,  on  the  application 
of  the  district  attorney,  direct  any  defendant 
to  be  discharged  from  the  indictment,  that 
he  may  be  a  witness  for  the  people. 

"Sec.  7862.  When  two  or  more  persons 
are  included  in  the  same  indictment,  and 
the  court  is  of  opinion  that  in  regard  to  a 
particular  defendant  there  is  not  sufficient 
erldence  to  put  him  on  bis  defense,  it  must 
order  him  to  be  discharged  from  the  indict- 
ment before  the  evidence  is  closed,  that  he 
may  be  a  witness  for  his  co-defendants." 

It  may  often  happen  that  either  the  state 
or  one  of  several  defendants  Jointly  indicted 
will  want  to  place  one  of  the  defendants  on 
the  witness  stand,  and  the  foregoing  sections 
were  evidently  enacted  for  the  purpose  of 
enabling  the  court  in  its  discretion  to  com- 
pel such  a  witness  to  testify.  But  In  view 
of  the  requirements  of  section  8143,  where  it 
Is  enacted  that  "A  defendant  In  a  criminal 
action  or  proceeding  to  which  he  is  a  party, 
Is  not,  without  his  consent,  a  competent  wit- 
ness for  or  against  himself,"  the  court  would 
have  no  right  to  compel  one  of  two  or  more 
defendants  Jointly  Indicted  to  testify  either 
for  the  state  or  the  defendant,  without  first 
discharging  him  from  the  indictment  or  in- 
formation. As  soon,  however,  as  one  of  the 
defendants  has  entered  the  plea  of  guilty,  the 
requirements  of  the  provisions  of  these  stat- 
utes as  to  such  defendant  are  fully  met,  and 
the  reason  no  longer  exists  for  either  the 
court  to  discharge  him  from  the  Indictment, 
or  for  his  refusing  to  testify.  We  have  dis- 
covered no  legal  reason  why  a  defendant  who 
has  entered  the  plea  of  guilty  cannot  there- 
after, upon  the  trial  of  a  codefendant,  be 
required  to  testify  either  for  the  state  or  the 
defendant  as  the  case  may  be;  and  neither 
the  state  nor  the  defendant  on  trial  has  any 
legal  grounds  for  objection  to  a  codefendant 
testifying  under  such  circumstances.  The 
Supreftie  Court  of  California,  In  People  'v. 
I^bra,  5  Cal.  184,  under  statutes  very  sim- 
ilar to  our  own,  held  that  when  a  codefendant 
elects  to  be  tried  separately  he  becomes  a 
competent  witness  for  the  other  codefendant. 
The  doctrine  of  People  v.  Labra  was  approved 
and  followed  in  People  v.  Newberry.  20  Cal. 
430.  In  State  v.  Magone  (Or.)  51  Pac.  452, 
several  defendants  were  jointly  indicted,  and 
one  of  the  defendants  entered  the  plea  of 
fnillty.  Thereafter,  upon  the  trial  of  his  co- 
defendant  Magone,  the  state  offered  the  de- 
fendant who  had  pleaded  guilty  as  a  wit- 
ness against  Magone,  and  the  defendant  ob- 
jected and  excepted.  The  Supreme  Court  of 
Oregon  held  that  the  witness  was  competent, 
and  that  his  evidence  was  properly  admitted 


against  his  codefendant.  In  McGInness  t. 
State,  31  Pac.  978,  53  Pac.  492,  the  Supreme 
Court  of  Wyoming  held  that  "a  codefendant 
who  has  been  Jointly  indicted  with  defendant, 
and  whose  trial  has  been  severed,  is  a  com- 
petent witness  for  defendant  as  well  as  for 
the  state,"  and  cite  People  v.  Labra,  supra, 
with  approval.  This  question  has  frequently 
been  before  the  courts,  though  many  of  the 
cases  discussing  the  question  have  been  in 
states  having  no  statutes  similar  to  ours. 
See  notes  and  citations  in  12  Cyc.  452. 

Defendant's  second  assignment  of  error  Is 
that  "the  Instructions  given  by  the  court 
which  were  excepted  to  at  the  time  by  the 
defendant,  in  that  the  same  were  misleading, 
as  they  did  not  relate  to  the  corroborative 
evidence  which  was  necessary  In  aid  to  the 
defendant  Hannlng's  testimony  to  support  the 
corpus  delicti."  The  Instruction  on  the  ques- 
tion of  the  necessity  of  evidence  corroborat- 
ing the  testimony  of  an  accomplice  is  in  con- 
formity with  the  provisions  of  section  7871, 
Rev.  St.  1887,  and,  while  quite  lengthy  and 
going  into  considerable  detail,  is  as  favora- 
ble to  the  defendant  as  the  law  would  au- 
thorize. Section  7871  provides:  "A  convic- 
tion cannot  be  bad  on  the  testimony  of  an 
accomplice,  unless  he  is  corroborated  by  other 
evidence,  which  in  itself,  and  without  the 
aid  of  the  testimony  of  the  accomplice,  tends 
to  connect  the  defendant  with  the  commission 
of  the  offense;  and  the  corroboration  is  not 
sufficient,  if  it  merely  shows  the  commission 
of  the  offense,  or  the  circumstances  thereof." 
The  authorities  are  not  entirely  harmonious 
as  to  the  extent  of  the  corroboration  neces- 
sary In  such  cases  under  a  statute  similar  to 
ours.  While  some  authorities  have  held  that 
such  corroboration  must  be  upon  all  the  ma- 
terial facts,  others  have  held  that  corrobora- 
tion upon  any  one  material  fact  would  be 
sufficient.  This  question  receives  considera- 
tion by  Mr.  Underbill  on  Criminal  Evidence 
at  sections  73,  74,  and  75,  and,  after  some 
discussion  of  the  subject  and  citation  of  many 
authorities,  he  says:  "But  the  corroborative 
evidence,  whether  consisting  of  acts  or  ad- 
missions. In  itself  and  without  that  of  the 
accomplice,  must  at  least  tend  to  prove  the 
guilt  of  the  accused  by  connecting  him  with 
the  crime."  It  is  clear  to  us  that  under  the 
provisions  of  section  7871,  supra,  the  corrob- 
oration must  be  upon  some  material  fact 
or  circumstance,  and  that,  standing  alone 
and  Independent  of  the  evidence  of  the  ac- 
complice. It  must  tend  to  connect  the  defend- 
ant with  the  commission  of  the  offense.  This 
proposition  is  fully  covered  by  the  Instruction 
of  the  court  in  the  case  at  bar.  If  the  de- 
fendant had  any  specific  instructions  upon 
the  question  of  corroboration  which  he  de- 
sired the  court  to  give.  It  was  his  duty  to 
have  submitted  such  request  to  the  court, 
and.  If  the  court  refused  to  give  the  Instruc- 
tion, to  then  take  his  exception.  People  v. 
Biles,  2  Idaho  (Hash.)  114,  6  Pac.  120. 

The  tliird  assignment  of  error  is  as  to  the 
'  Digitized  by  VjOOQlC 
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court  permitting  the  proaecnflng  attorney  to 
cross-examine  the  defendant  while  on  the 
Btand  In  regard  to  where  be  kept  his  money 
after  the  fire  had  occurred.  We  find  no  er- 
ror In  the  rulhig  of  the  court  In  this  respect 

Lastly,  It  Is  urged  that  the  evidence  of  the 
accomplice  Is  not  sufficiently  corroborated  by 
other  and  Independent  evidence  to  support  the 
verdict  It  Is  unnecessary,  and  can  serve 
DO  useful  purpose,  for  us  to  recite  the  evi- 
dence In  this  opinion.  We  have  examined  It 
carefully  and  feel  that  It  Justified  the  Jury 
in  returning  the  verdict  of  guilty.  We  find 
no  error  in  the  case. 

The  judgment  Is  aflSrmed. 

STOCKSLAGER,  Q  J.,  concurs.  STUXI- 
VAN,  J.,  sat  at  the  bearing,  but  took  no  part 
in  the  decision. 


STATE  V.  BURKB. 
(Supreme  Court  of  Idaho.    Nov.  11,  1005.) 
bcbolart  —  olbcumstantiai,  evidemce  *— 
Insufficiehct  of  Evidence. 

Evidence  in  this  case  examined  and  review- 
ed, and  held  insufficient  to  support  a  verdict 
and  judgment  of  conviction. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Nez  Perce 
County;  B.  C.  Steele,  Judge. 

David  W.  Burke  was  convicted  of  burglary, 
and  appeals.    Reversed. 

F.  E.  Fogg  and  Geo.  W.  Tannahlll,  for  ap- 
pellant J.  J.  Guheen,  Atty.  Gen.,  Edwin 
Snow,  and  P.  8.  Wettach,  for  the  State. 

AILSHIE,  J.  The  defendant  David  W. 
Burke,  was  charged  upon  information.  Joint- 
ly with  his  father,  George  Burke,  with  the 
crime  of  burglary.  He  entered  the  plea  of 
not  guilty,  and  upon  a  separate  trial  was 
convicted  of  burglary  In  the  first  degree,  and 
sentenced  to  a  term  In  the  penitentiary.  All 
the  evidence  produced  by  the  state  upon  the 
trial  was  substantially  as  follows:  That 
George  Burke,  the  father  of  the  defendant; 
was  residing  upon  a  farm  near  the  town  of 
Mohler,  In  Nez  Perce  county,  and  the  defend- 
ant, who  had  been  stopping  with  his  father 
for  a  couple  of  weeks,  was  employed  to  as- 
sist In  the  farmwork,  but  had  no  Interest  In 
the  farm  or  the  business,  nor  In  any  of  the 
property  about  the  farm,  except  as  an  em- 
ploy&  Upon  an  adjoining  farm  was  situated 
a  farmhouse  and  granary  belonging  to  one 
li.  M.  Englehorn.  On  the  night  of  April  0, 
1004,  the  granary,  which  up  to  that  time  had 
contained  a  considerable  quantity  of  barley 
and  oats,  was  burned.  It  Is  not  known  at 
what  hour  In  the  night  the  Are  occurred,  but 
about  7  o'clock  the  next  m<H7iing  it  was  dis- 
covered the  building  had  been  burned.  Engle- 
horn and  other  neighbors,  who  gathered  In 
the  next  morning,  discovered  the  tracks  of 
a  man  from  the  granary  to  the  road,  and  It 
appeared  that  the  person  had  made  frequent 
txiga  back  and  forth,  and  they  also  found 


the  track  of  a  wagon  that  had  driven  np 
during  the  night  and  where  sacks  had  been 
placed  on  the  ground  previous  to  loading. 
The  tracks  of  the  wagon  were  much  heavier 
from  the  time  they  left  the  place  where  the 
grain  appeared  to  have  been  loaded  than  they 
were  In  driving  up  to  the  gate  They  fol- 
lowed these  tracks  from  that  point  on  along 
the  public  highway  to  where  tb^  turned 
Into  the  residence  of  George  Bnrke.  Fol- 
lowing these  tracks,  they  found  the  wagon 
at  George  Burke's  place,  and  on  the  floor 
of  the  wagon  box  found  some  scattered  bar- 
ley. They  also  found  20  or  25  sacks  of  bar-- 
1^  in  George  Burke's  granary,  which  did 
not  belong  to  taim,  and  which  he-  did  not 
claim.  They  also  found  some  pony  tracks 
In  the  neighborhood  of  the  burned  granary, 
which  were  identified  as  being  very  similar 
to  the  tracks  made  by  a  pony  which  the 
defendant,  David  Burke^  rode  on  the  follow- 
ing day.  This  pony  did  not  appear  to  belong : 
to  the  defendant,  but  had  been  kept  on  the 
Burke  place,  and  really  did  not  api)ear  to 
belong  to  any  of  the  Burke  family.  It  seems 
uncertain.  In  fact  as  to  who  wag  the  owner 
of  the  pony — probably  a  young  woman  whom 
defendant  married  later.  George  Burke,  who 
was  Jointly  indicted  with  his  son,  was  placed 
on  the  stand  by  the  state,  and  testified  that 
he  retired  about  6  o'clock  on  the  evening 
of  April  9th,  and  that  he  knew  of  nothing 
that  occurred  between  that  and  the  next 
morning.  He  testified  that  he  and  bis  son 
were  at  home  that  night ;  that  somebody  had 
been  killing  his  horses,  and  that  during  the 
last  two  or  three  weeks  he  bad  bad  six 
horses  and  two  hogs  killed  at  nights,  and 
that  the  horses  had  been  killed  by  being 
stabbed  Just  back  of  the  ribs;  that  be  bad 
been  up  three  or  four  nights  watching  the 
horses,  to  keep  anyone  from  Injuring  them, 
and  that  on  this  evening  he  was  very  tired 
and  sleepy  and  retired  early,  and  sent  his 
son,  David  Burke,  to  the  barn  to  wateh  the 
horses;  that  on  the  morning  of  April  10, 
when  some  of  the  neighbors  came  and  in- 
quired as  to  how  much  grain  be  had  in  his 
granary,  he  told  them  he  thought  he  had 
about  40  sacks  in  there,  and  that  after  an 
examination  was  made  It  was  found  there 
was  20  or  25  sacks  of  barley  In  the  granary 
that  he  did  not  claim  and  did  not  own.  He 
testified  he  did  not  know  how  the  barley 
came  into  bis  granary.  The  defendant's  step- 
mother testified  on  the  part  of  defendant  that 
defendant  went  to  the  bam  early  In  the 
evening  to  watch  the  horses  that  night,  and 
that  he  returned  to  the  house  about  11 :30 
o'clock,  and  came  into  her  room  to  get  a 
lamp,  and  lighted  it  and  went  upstairs  to 
bed,  and  that  to  the  best  of  her  knowledge 
be  did  not  leave  bis  room  until  about  6 
o'clock  the  next  morning.  Defendant  testi- 
fied that  he  staid  at  the  barn  and  watched 
the  horses  until  about  11:30,  when  he  came 
to  the  house  and  went  to  his  room  and  went 
to  bed,  and  that  he  had  never  been  on  Engle- 
horn's  place;  had  never  been  at  hla.gi^arx; 
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that  be  knew  notUng  aboat  the  grain  nor  the 
burning  of  the  granary.  It  also  appeared 
that  a  considerable  amount  of  grain,  any- 
where from  60  to  100  sacks,  remained  in  the 
granary,  and  was  still  burning  and  smol- 
dering the  next  morning,  when  It  was  dis- 
covered that  the  granary  had  been  burned. 
It  was  shown  with  reasonable  certainty  that 
from  15  to  26  sacks  of  tmrley  had  been  haul- 
ed on  the  night  of  the  fire  from  the  Engle- 
born  granary  to  George  Burke's  granary, 
and  placed  in  tbe  latter  granary,  and  that 
the  hauling  was  done  on  George  Burke's 
wagon.  There  Is  no  evidence  tending  to 
show  with  whose  team  the  hauling  was  don& 
George  Burke  testified  that  be  had  one  pret- 
ty good  wagon  harness,  but  that  the  breast 
straps  had  been  loaned,  and  that  one  of 
the  tugs  was  broken,  and  that  all  the  other 
harness  be  bad  was  plow  harness.  One  wit- 
ness testified  that  he  passed  the  Englehom 
premises  between  11  and  12  o'clock  the  night 
of  April  9th, -and  that  the  building  was  stand- 
lug  at  that  time,  and  that  he  reached  home 
as  tbe  clock  struck  12.  It  appears  that  the 
defendant  and  Englehom  had  had  no  deal- 
ings with  each  other  and  were  practically 
unacquainted.  Englehorn  testifies  that  he 
knew  the  defendant  only  by  sight  So  far 
as  shown  by  tbe  record,  the  defendant  never 
made  any  claim  upon  this  grain,  and  never 
made  any  claim  to  having  any  grain  on  his 
father's  place  or  in  tbe  granary;  and  It  is 
not  shown  that  be  ever  made  any  other  or 
different  statement  than  that  he  knew  noth- 
ing about  the  removal  of  the  grain  or  the 
burning  of  the  granary.  It  also  appears  that 
previous  to  the  trial  on  the  charge  of  bur- 
glary be  bad  been  tried  upon  the  charge  of 
arson  for  burning  the  granary,  and  had  been 
acquitted  by  a  }ury.  The  state  sttowed  by 
defendant  on  bis  cross-examination  that  he 
bad  been  previously  convicted  of  a  felony  In 
the  state  of  Washington.  This  was  done  ap- 
parently for  the  purpose  of  impeaching  the 
witness.  The  foregoing  contains  tbe  sub- 
stance of  every  fact  and  circumstance  shown 
upon  the  trlaL 

Counsel  for  defendant  took  exceptions  to 
various  statements  made  by  the  prosecuting 
attorney  upon  the  argument  of  tbe  case  be- 
fore the  Jury,  in  which  the  prosecutor  re- 
ferred to  the  defendant  as  a  man  who  had 
"shown  himself  not  to  be  a  law-abiding 
dtlEen,"  and  also  to  the  statement  where 
the  prosecutor  said:  "Counsel  wants  to 
know  who  killed  the  horses.  I  do  not  know 
who  killed  the  horses.  It  may  have  been 
that  the  man  who  killed  the  horses  was  the 
man  who  stole  the  grain.  But,  gentlemen  of 
the  Jury,  I  want  to  say  to  you  that,  if  this 
was  the  case,  then  tbe  man  who  killed  the 
horses  was  David  Burke."  And,  again,  the 
prosecutor  said :  "He  went  over  to  Fletcher 
the  next  day,  counsel  said,  to  see  bis  sweet- 
heart. It  might  have  been  to  see  his  sweet- 
heart, or  it  may  have  been  to  arrange  for 
tbe   sale   of   tills   grain."    The   defendant, 


]  tluough  his  counsel,  excepted  to  these  va- 
rious statements  made  by  tbe  prosecuting 
attorney,  upon  the  ground  that  there  was  no 
evidence  in  the  record  upon  which  to  found 
such  statements  or  argument,  and  that  they 
were  done  purely  for  the  purpose  of  preju- 
dicing the  Jury  against  the  defendant.  In 
view  of  the  evidence  which  had  been  Intro- 
duced in  this  case,  these  statements,  coming 
from  the  prosecuting  attorney,  were  in  a 
measure  calculated  to  prejudice  the  minds 
of  tbe  Jurors.  State  v.  Irwin  (Idaho)  71  Pac. 
608,  00  U  B.  A.  716;  State  v.  Harness  adaho) 
76  Pac.  788.  They  are  not  of  such  a  char- 
acter, however,  as  would  call  for  a  reversal 
of  the  Judgment  State  v.  Harness  (Idaho) 
ao  Pac.  1129. 

■  Upon  the  sufficiency  of  tbe  evidence,  or 
-rather  lack  of  evidence,  in  this  case,  a  more 
serious  question  arises.  Hie  fact  tiiat  a 
burglary  was  committed  is  admitted,  but  we 
taave  searched  the  record  in  vain  to  find  ady 
circumstance  connecting  this  defendant  with 
tbe  commission  of  the  oflPense.  Tbe  evidence 
Introduced  is  In  no  reject  Inconsistent 
With  tbe  defendant's  innocence.  It  may  be 
also  said  that  It  is  consistent  with  his 
guilt  That  Is  In  a  sense  true,  and  In 
tbe  same  sense  It  is  Just  as  consistent  with 
the  guilt  of  any  other  citizen  living  in  the 
neighborhood  of  the  EMglehorn  premises. 
It  Is  true  the  grain  was  found  in  the  granary 
belonging  to  defendant's  father,  but.  In  the 
absence  of  any  showing  whatever  that  tbe 
defendant  was  exercising  control  or  dominion 
over  this  granary,  or  had  been  in  the  habit 
of  keeping  grain  or  any  other  property  in  the 
granary.  It  would  be  quite  a  stretch  of  legal 
principle  to  say  that  this  constituted  a  pos- 
session of  the  stolen  property  by  the  defend- 
ant He  never  made  any  claim  to  the  grain, 
nor  assumed  to  deal  with  it  in  any  manner, 
nor  has  it  been  shown  that  he  even  knew  the 
grain  was  there.  The  well-established  rule 
of  law  is  that  the  evidence  must  not  only  be 
consistent  with  the  guilt  of  defendant,  but 
It  must  be  inconsistent  with  his  innocence. 
We  agree  with  the  prosecuting  attorney 
that  it  Is  probable  that  the  man  who  had 
been  killing  the  old  man  Burke's  horses  and 
hogs  was  the  same  person  who  burglarized 
the  Englehom  granary,  but  there  is  not  an 
intimation  in  the  evidence  that  tbe  defendant 
had  been  killing  his  father's  stock,  and,  in- 
deed, every  consideration  would  lead  to  the 
conclusion  that,  whatever  criminal  turn  of 
mind  the  defendant  might  have,  be  would  not 
have  committed  this  offense  against  tbe  prop- 
erty of  his  own  father  while  In  his  father's 
employ,  and  on  apparently  friendly  terms 
with  the  family. 

The  Attorney  Creneral  has  called  our  at- 
tention to  People  V.  Sears,  119  Cal.  267,  51 
Pac.  325;  People  v.  Arthur,  03  Cal.  536,  29 
Pac.  126 ;  Harris  v.  State,  84  Ga.  269,  10  S. 
E.  742;  People  v.  Wood,  99  Mich.  620,  58  N. 
W.  638;  Burks  v.  State  (Ga.)  17  S^E.  619: 
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<Sregory  T.  State,  80  Ga.  271,  7  S.  B.  222; 
State  V.  Tucker  (Or.)  61  Pac.  894,  51  L.  B.  A. 
247 — as  Similar  cases  sustaining  verdicts  on 
evidence  which  he  tbinlcs  as  meager  as  In 
this  case.  Upon  an  examination  of  these 
eases  it  will  be  seen  that  there  were  some 
specific  circumstances  pointing  directly  to 
the  defendant  In  each  case.  In  People  v. 
Sears  part  of  the  goods  were  found  in  defend- 
ant's pocket,  and  the  defendant  gave  an  im- 
probable and  unsatisfactory  account  of  how 
be  came  Into  possession  of  the  property.  In 
People  v.  Arthur-  footprints  were  traced  from 
the  building  burglarized  to  a  vacant  build- 
ing, where  both  defendants  were  found 
asleep,  and  the  goods  stolen,  together  with 
some  burglary  tools  concealed  near  them, 
were  in  the  building;  and  other  circumstan- 
ces were  shown  pointing  directly  to  the  de- 
fendants. In  Harris  v.  State  the  defendant 
was  seen  near  the  place  about  the  time  of 
the  burglary,  and  tracks  testified  to  aa  being 
the  defendant's  were  found  leading  from  the 
burglarized  place  to  bis  house,  and  the  goods 
were  found  In  the  defendant's  possession. 
In  People  v.  Wood  there  was  evidence  that 
the  defendant  was  seen  going  In  the  direc- 
tion of  the  building  burglarized,  and  the 
property  was  found  in  his  actual  possession. 
In  State  v.  Tucker  tracks  were  traced  from 
the  place  of  the  burglary  to  witbln  a  very 
short  distance  of  the  place  where  defendant 
lived,  and  a  letter  addressed  to  defendant 
was  found  along  the  line  of  tracks,  and  the 
defendant  later  sold  the  property,  wliich 
was  identified  as  the  property  which  had 
been  taken  from  the  burglarized  building. 
In  Gregory  v.  State  there  was  the  most  mea- 
ger evidence  to  be  found  In  any  of  these 
cases,  but  even  there  It  was  shown  that  the 
person  who  had  committed  the  crime  made 
a  peculiar  track,  and  the  defendant  volun- 
teered upon  the  trial  to  make  a  track  In  a 
box  of  sand  In  the  presence  of  the  jury,  and 
this  track  corresponded  exactly  with  the 
track  previously  described  by  the  witness. 
In  that  case,  however,  Chief  Justice  Bleck- 
ley, the  distinguished  Georgia  jurist  and  hu- 
morist, in  a  page  and  a  half  opinion,  took 
occasion  twice  to  observe  that  the  case  was 
one  of  considerable  doubt. 

We  conclude  that  the  utter  absence  of  evi- 
dence, in  this  case,  connecting  the  defendant 
with  the  oomiulsslon  of  the  offense,  makes 
it  necessary  for  us  to  grant  a  new  trial. 
Whether  or  not  the  defendant  is  a  man 
copable  of  committing  such  an  offense,  or 
has  paid  the  penalty  for  the  commission  of 
an  offense  in  another  state,  he  is,  neverthe- 
less, entitled  to  a  fair  trial,  and.  If  guilty, 
to  be  convicted  upon  evidence,  and  not  upon 
insinuations  and  innuendo.  '  The  administra- 
tion of  even-handed  justice  demands  It,  and  the 
law  will  sanction  no  other  kind  of  a  conviction. 
It  is  not  enough  to  say  a  crime  has  been  com- 
mitted and  somebody  has  committed  It,  and 
that  somebody  shall  pay  the  penalty  there- 
for, and  that  the  state  has  l>eeu  unable  tO' 


find  any  other  person  upon  whom  they  could 
fasten  the  crime,  and  that  it  is  entirely  pos- 
sible and  was  altogether  convenient  for  the 
defendant  to  have  perpetrated  the  offense. 
Something  more  must  be  done  Facts  or 
circumstances  should  be  developed,  tending 
to  connect  the  defendant  with  the  commis- 
sion of  the  offense,  such  as  would  be  incon- 
sistent with  the  actions  and  conduct  of  an 
Innocent  man. 

Since  this  case  must  be  sent  bade  for  a 
new  trial,  It  becomes  necessary  for  ub  to 
consider  the  assignments  of  error  with  ref- 
erence to  the  admission  and  exclusion  of 
evidence,  and  the  Instructions  given  and  re- 
jected. After  examining  the  rulings  com- 
plained of  In  the  admission  and  exclusion 
of  evIdMice  we  are  satisfied  no  error  has 
been  committed.  It  does  appear,  as  contend- 
ed by  counsel,  that  the  trial  court  was  rather 
strict  with  defendant  when  cross-examin- 
ing the  state's  witnesses.  The  instructions, 
when  examined  and  read,  as  a  whole,  ap- 
pear to  fairly  state  the  law  of  the  case,  and 
to  cover  all  the  points  on  which  defendant 
made  special  requests. 

Judgment  reversed,  and  a  new  trial  granted. 

STOCKSLAGER,  C.  J.,  and  SULLIVAN, 
J.,  concur. 


GOODING  et  al.  v.  PROFITT  et  al. 
(Supreme  Court  of  Idaho.    Nov.  1,  1905.) 

1.  Constitutional   Law— Tax   Levy— Stats 
PuBPOSES— What  Abe. 

The  tax  levy  autliorized  by  section  9  of 
article  7  of  the  Constitution  "tor  state  pur- 
poses" is  intended  to  cover  the  current  and  run- 
ning expenses  of  maintaining  and  conducting 
the  state  government — legislative,  executive, 
and  judicial — and  operating  and  maintaining 
the  state  institutions. 

2.  Same— Maximum  Rate. 

Public  or  bonded  indebtedness  incurred  un- 
der the  provisions  of  section  1  of  article  8  of  the 
Constitution  for  internal  improvemeuts  and  the 
erection  of  public  buildings  and  institutions  i.t 
not  anticipated  or  comprehended  within  the 
provisions  of  section  9  of  article  7,  and  a  tax 
levy  for  the  purpose  of  paying  the  interest  on 
such  indebtedness  and  tionds  and  providing  a 
sinking  fund  therefor  does  not  fall  within  the 
limits  of  the  maxium  rate  of  taxation  as  speci- 
fied and  provided  by  section  9  of  article  7. 

3.  Same— Liquidating  State  Debt. 

It  is  within  the  power  of  the  Legislature  to 
pass  an  act,  as  done  by  act  of  March  6,  1905 
(Sess.  Ijaws  1005,  p.  278),  authorizing  the  board 
of  commissioners  of  any  county  indebted  to 
the  state  on  account  .of  state  taxes  due  from 
such  county  to  the  state  to  make  a  sufficient 
levy,  not  exceeding  a  maximum  rate  therein 
KlJpoifiefl,  for  the  purpose  of  paying  and  liquidat- 
ing such  indebtedness. 
(Syllabus  by  the  Court) 

Application  by  P.  R.  Gooding  and  others,  the 
state  board  of  equalization,  for  a  peremptory 
writ  of  mandate  against  John  G.  Profltt  and 
others,  the  board  of  commissioners  of  Nez 
Perce  county,  compelling  and  requiring  said 
board  of  commissioners  to  make  a  sufficient 
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tax  levy  to  raise  the  county's  proportldn  of 
state  rerenue,  and  for  special  levies  on  ac- 
count of  certain  bond  Issued.    "Writ  granted. 

3.  3.  Guheen,  Atty.  Gen.,  Edwin  Snow,  and 
F.  S.  WettacU,  for  petitioners.  B.  S.  Crow, 
Co.  Atty.  of  Nez  Perce  County,  J.  E.  Gyde, 
Co.  Atty.  of  Shoshone  County,  and  W.  E. 
Stillinger,  Co.  Atty.  of  Latah  County,  for  de- 
fendants. 

AILSHIE,  3.  This  Is  an  action  prosecuted 
by  the  state  board  of  equalization  against 
the  board  of  commissioners  of  Nez  Perce 
county  to  secure  a  peremptory  writ  of  man- 
date against  the  board  requiring  them  to 
make  and  enter  upon  the  tax  rolls  a  sufficient 
tax  levy  to  raise  Nez  Perce  county's  propor- 
tionate share  of  state  taxes  for  the  year  1905, 
as  certified  by  the  secretary  of  the  board  of 
equalization.  The  defendants  have  demurred 
to  the  complaint,  upon  the  grounds  that  It 
falls  to  state  facts  sufficient  to  constitute  a 
cause  of  action  or  entitle  the  plaintiffs  to 
any  relief.  On  August  31,  1905,  the  State 
Auditor,  who  is  ex  officio  secretary  of  the 
board  of  equalization,  certified  to  the  audltx>r 
of  Nez  Perce  county  the  amount  required  to 
be  raised  by  Nez  Perce  county  as  its  share 
of  state  taxes  for  the  year  1906  as  equalized, 
determined,  and  apportioned  by  the  state 
board  of  equalization.  This  certificate  is  as 
follows: 

"To  the  County  Auditor  of  Nez  Perce 
County,  State  of  Idaho — ^Dear  Sir:  You  are 
hereby  notified  that  the  state  board  of  equal- 
ization of  the  state  of  Idaho  at  its  regular 
session  held  at  the  state  Capitol  In  the  city 
of  Boise,  state  of  Idaho,  beginning  August 
14,  A.  D.  1905,  has  determined  and  appor- 
tioned to  Nez  Perce  county,  state  of  Idaho, 
the  sum  of  thirty-three  thousand  thirty-nine 
dollars  and  twenty  cents  ($33,039.20)  as  Its 
proportion  of  state  taxes  for  the  year  1905, 
as  provided  for  by  act  of  the  Legislature, 
Sess.  Laws  1905,  p.  293. 

"Other  Taxes. 

"Your  attention  Is  al.so  called  to  the  fol- 
lowing acts  of  the  Legislature:  Seas.  Laws 
1893,  p.  30;  1903,  pp.18,  330;  1905,  pp.50,  1«0, 
279.  280.  The  provisions  of  each  of  said  acts 
require  the  making  of  special  levies  as  in  the 
respective  acts  set  out.  On  account  of  such 
provisions  of  said  acts  Nez  Perce  county  has 
been  charged  with  special  taxes  for  the  year 
1905.  as  follows,  to  wit: 

Statewagon  road  bond  alnktngtund  tax.. ((1893)  $2,1S6  00 

Industrial  school .(1303)       3M  « 

Live  atock  sanitary  fund  tax ri90o)       B«  33 

Public  building  endowment  fund  tax.. (1903)  471  20 
General  Interest  and  sinking  fund  tax.. (1905)  7,8i>3  33 
Cotmtj  indebtedness 7,833  33 

"Very  respectfully  yours, 

"{Signed]  Eobt.  S.  Bragaw, 
"State  Auditor  and  Ex  Officio  Secretary  of 
the  State  Board  of  Equalization." 
The  real  question  presented  for  our  de- 
termination  and   the  one   upon   which   the 
county   relies  is  this:    That  the  aggregate 


amount  \^hich  the  State  requires  the  defend- 
ant county  to  raise  by  tax  levy  for  the  yeac 
1905,  is  in  excess  of  6  mills  upon  each  dollar 
of  valuation  of  the  taxable  property  of  Nes; 
Perce  county,  as  assessed  and  equalized  for 
the  year  1905,  and  it  is  therefore  in  viola- 
tion of  the  provisions  of  section  9  of  article 
7  of  the  Constitution.  It  is  conceded  that 
the  total  assessed  valuation  of  the  state  for 
the  year  1905  exceeds  $50,000,000,  and  is  less 
than  $100,000,000,  and  therefore  the  maximum 
rate  of  taxation  for  state  purposes  cannot 
exceed  five  mills  on  each  dollar  of  valua- 
tion. The  Attorney  General  contends,  how- 
ever, on  behalf  of  the  state,  that  the  limita- 
tion for  purposes  of  taxation  as  fixed  by  sec- 
tion 9  of  article  7  applies  only  to  the  levy 
for  "state  purposes,"  and  that  such  purposes 
consist  in  maintaining  and  conducting  the 
state  government — legislative,  executive,  and 
judicial,  and  the  operation  and  maintenance 
of  the  state  InstitutlonB.  The  Attorney  Gen- 
eral Insists  that  section  9  of  article  7  has  no 
application  whatever  to  Indebtedness  In- 
curred under  the  provisions  of  article  8  of 
the  Constitution  for  internal  Improvements 
and  the  acquiring  of  public  grounds  and  the 
erection  of  state  institutions.  A  correct  solu- 
tion of  this  proposition  will  be  determinative 
of  the  issue  presented. 

Upon  the  threshold  of  this  discus^on  the 
defendants  have  cited  People  v.  Scott  (Colo. 
Sup.)  12  Pac.  608,  as  a  leading  authority  in 
support  of  their  position.  An  examination 
of  that  case  will  disclose  at  once  that  the 
Colorado  Supreme  Ckturt  were  only  called  up- 
on to  consider  the  provisions  of  article  10  of 
their  Constitution  which  very  nearly  corre- 
sponds with  article  7  of  our  (Tonstitutlon. 
It  win  also  appear  that  the  state  of  Colorado 
has  no  provisions  in  its  Constitution  similar 
to  section  1  of  otur  article  8.  See  In  re  State 
Board  of  Equalization  (Colo.  Sup.)  51  Pac. 
493.  Again,  it  will  be  observed  that  the 
principal,  if  not  the  entire  sum  sought  to  be 
raised  by  tax  levy  in  People  v.  Scott,  was  for 
the  purpose  of  defraying  the  ordinary  ex- 
penses of  the  state  government,  and  the  main- 
taining and  operating  the  state  Institutions. 
It  is  true,  however,  that  the  court  finally  ar- 
rived at  the  conclusion  In  that  case  that  taxa- 
tion for  "state  purposes"  Includes  "all  state 
purposes"  and  therefore  comprehended  every 
character  of  revenue  that  the  state  could 
raise  by  taxation.  The  reasoning  employed 
by  the  court  In  that  case  and  the  subsequent 
cases  down  to  and  including  In  re  State 
Board  of  Bkiualization,  supra,  indicate  very 
strongly  to  us  that  the  court  might  have  ar- 
rived at  a  very  different  conclusion  had  the 
Colorado  Constitution  contained  an  article 
closely  corresponding  to  article  8  of  our  Con- 
stitution. The  separate  and  distinct  pur- 
poses Intended  by  the  provisions  of  articles 
7  and  8  of  our  Constitution  have  seemed  clear 
and  unambiguous  to  us,  and  while  the  ques- 
tion here  under  consideration  was  not  then 
under  discussion,  still  In  Stein  ly. 
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(Idabo)  n  Pac.  253,  we  attempted,  in  a  way, 
to  point  out  the  separate  purposes  and  ob- 
jects of  tlie  two  sections.  It  Is  there  said: 
"A  careful  examination  of  articles  7  and  8 
of  our  Constitution  discloses  two  separate 
and  distinct  purposes  had  in  view  in  the 
adoption  of  the  two  articles.  Article  7  de- 
fines the  fiscal  year,  provides  methods  for 
raising  revenue,  exempts  certain  classes  of 
property  from  taxation,  provides  for  uniform- 
ity of  taxation,  fixes  a  maximum  rate  of  taxa- 
tion upon  real  and  personal  property  that 
shall  never  be  exceeded,  provides  for  appro- 
priations for  current  expenses,  for  a  board 
of  equalization,  and  for  a  system  of  county 
finances.  The  complete  plan  outlined  in  this 
article  provides  for  the  raising  of  revenue 
to  meet  the  current  expenditures.  When  leg- 
islative appropriations  are  made,  they  are 
made  for  the  future,  and  to  extend  over  a 
period  of  two  years.  During  the  time  for 
which  the  expenditures  are  t>eing  made  the 
revenue  is  being  collected,  and  even  thougli 
claims  may  be  presented  and  allowed  before 
sufficient  revenue  has  been  collected  to  meet 
the  same,  the  complete  scheme  for  the  col- 
lection of  taxes  and  revenue  and  the  pay- 
ment of  the  current  expenses  of  the  state 
looks  to  one  general  purpose  of  ending  the 
two  years  for  which  the  appropriations  are 
made  with  the  expenses  of  maintaining  the 
state  government  for  that  period  paid.  On 
the  other  hand,  article  8  contemplates  the 
contracting  of  indebtedness,  the  Issuance  of 
state  bonds,  prohibits  the  loaning  of  the 
state's  credit  to  individuals  and  corporations, 
etc.  This  article,  dlfCerlng  from  the  other, 
was  entitled  by  the  framers  of  the  Constitu- 
tion, thus:  'Public  Indebtedness  and  sub- 
sidies.' Between  the  two  extremes,  the  one 
meeting  the  expenditure  for  maintenance  of 
the  state  government,  and  the  other  meeting 
expenses  in  case  of  war,  to  repel  invasion,  or 
suppress  insurrection,  the  Constitution  has 
anticipated  a  necessity  which  must  arise  of 
making  public  Improvements,  erecting  public 
buildings,  educational,  penal  and  reforma- 
tory Institutions,  and  that,  for  the  construc- 
tion of  the  same,  the  state  would  necessarily 
be  obliged  to  incur  Indebtedness.  It  author- 
izes the  Legislature  to  create  debts  not  to 
exceed  1^  per  centum  upon  the  assessed 
valuation  of  the  taxable  property  therein." 

We  can  understand  that  much  confusion 
might  arise  by  the  reading  of  one  of  these 
articles,  and  not  constantly  keeping  In  mind  the 
provisions  of  the  other  article.  Article  7  la  de- 
voted to  outlining  a  plan  for  raising  revenue 
for  current  expenses  in  the  running  and 
maintaining  the  state  government  and  its 
institutions,  and  it  places  certain  limitations 
Upon  the  lawmaking  and  tax-raising  powers 
of  the  state  government  It  will  be  noticed 
by  the  provisions  of  section  8  of  that  article 
that  upon  the  organization  of  the  state  a  tax 
levy  of  10  mills  on  each  dollar  of  assessed 
valuation  was  permitted  and  a  sliding  scale 
was  therein  fixed  by  which  the  rate  should 


c«matantly  decrease  as  tbe  aaaessed  valua- 
tion should  Increase  until  the  time  arrives 
when  the  total  assessed  valuation  of  the  state 
shall  have  reached  $300,000,000,  we  cannot 
raise  any  more  revenue  by  taxation  for  "state 
purposes"  than  we  could  raise  when  the 
total  assessed  valuation  of  the  state  only 
amoimted  to  $45,000,000.  After  the  assessed 
valuation  shall  have  reached  $300,000,000  tbe 
tax  levy  for  "state  purposes"  can  never  ex- 
ceed 1%  mills  on  each  dollar  of  assessed  valu- 
ation. Now,  keeping  in  mind  the  provisions 
of  this  section  and  immediately  turning  to 
section  1  of  article  8,  we  find  that  an  ever 
increasing  state  indebtedness  is  authorized 
at  the  rate  of  1^  per  centum  upon  the  assess- 
ed valuation  of  the  taxable  property  in  the 
state,  no  matter  bow  large  our  assessed  valu- 
ation may  grow.  While  the  rate  of  taxation 
for  "state  purposes"  is  ever  diminishing  as 
the  assessed  valuation  increases,  tbe  state 
"debt  or  debts,  liability,  or  liabilities"  are 
authorized  to  forever  increase  as  the  assessed 
valuation  increases.  When  our  total  assessed 
valuation  was  only  $45,000,000,  a  state  in- 
debtedness of  only  $675,000  could  be  In- 
curred by  the  Legislature,  but  when  the 
valuation  reaches  $300,000,000  an  aggregate 
state  indebtedness  of  $4,500,000  may  be 
Incurred.  If,  therefore,  the  total  tax  levy, 
both  for  tbe  purpose  of  running  and  main- 
taining the  state  government  and  its  insti- 
tutions, and  for  meeting  Interest  on  the  pub- 
lic Indebtedness  and  providing  a  sinking  fund, 
must  fall  within  the  rate  prescribed  by  sec- 
tion 9  of  article  7,  It  would  follow  that  the 
time  will  probably  come  when  it  will  take  the 
entire  tax  levy  for  "state  purposes"  to  pay 
the  interest  upon  the  public  Indebtedness 
and  provide  a  sinking  fund  and  that  no  reve- 
nue whatever  would  be  left  for  maintaining 
and  operating  the  state  government  and  pub- 
lic institutions.  Such  a  construction  could 
certainly  never  have  entered  the  minds  of 
tbe  framers  of  tbe  Constitution. 

It  Is  clear  to  us  that  the  "for  state  pur- 
poses" mentioned  in  section  9  of  article  7 
is  for  the  running  and  current  exi>ense  in 
carrying  on  and  operating  the  different  de- 
partments and  institutions  of  the  state  gov- 
ernment which  is  Intended  to  be  upon  a  cash 
basis  as  provided  by  section  11  of  the  same 
article.  If  "for  state  purposes"  means  all 
the  revenue  the  state  can  raise  by  taxation, 
then  why  use  these  words  at  all.  Of  course 
all  the  revenue  received  by  the  state  must 
be  for  state  purposes  In  the  sense  that  It  be- 
comes the  state's  money  and  is  disbursed  by 
the  state.  But  the  framers  of  the  Consti- 
tution evidently  meant  something  other  and 
different  than  tliat  when  they  said:  "The 
rate  of  taxation  •  •  •  for  state  purposes 
shall  never  exceed,"  etc.  It  will  also  be 
observed  that  in  section  1  of  article  8  In  pre- 
scribing the  manner  of  Incurring  public  and 
bonded  indebtedness  the  words  "for  state  pur- 
poses" were  not  used,  but  the  words  "object 
or  work"  are  employed,  and  the  bonds  are 
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autborized  to  be  used  for  some  single  "ob- 
ject or  work."  Clearly,  then,  this  section 
is  providing  for  tbe  raising  funds  for  In- 
ternal Improvements,  public  buildings,  etc. 
The  right  to  Incur  the  Indebtedness  under 
this  provision  of  the  Constitution  necessarily 
carries  with  It  the  right  to  raise  sufficient 
funds  to  pay  the  interest  and  provide  a 
sinking  fund,  but  the  framers  of  the  Con- 
stitution saw  fit  to  limit  that,  not  by  the  rate 
of  taxation,  but  by  the  total  amount  of  In- 
debtedness which  may  be  Incurred,  and  have 
left  the  rate  of  taxation  and  the  manner  of 
levying  and  collecting  it  to  be  fixed  by  the 
Legislature.  We  agree  with  counsel  at  once 
that  if  indebtedness  should  be  incurred 
and  bonds  Issued  under  section  1  of  article 
8,  for  the  purpose  of  raising  ftmds  tor  run- 
ning the  state  government  or  public  Insti- 
tutions or  for  defraying  bills  already  in- 
curred in  the  maintaining  of  the  state  govern- 
ment and  Institutions  or  to  pay  deficiencies, 
then  a  tax  levy  to  defray  such  bonds  or  in- 
debtedness would  fall  within  the  provisions 
of  section  8  of  article  7,  and  go  to  make  up 
the  5-mlll  rate  allowed  by  that  sectkm.  It 
is  also  true  that,  as  suggested  by  the  Attorney- 
General,  any  indebtedness  incurred  or  bonds 
Issued  for  the  suppressing  of  insurrection  are 
not  covered  by  either  article  7  or  8,  but  are 
exempted  from  the  operations  of  both  articles. 
It  was  stated  upon  the  argument,  and  was 
not  disputed,  that  $108,000  of  the  public  In- 
debtedness of  the  state  comes  down  from 
territorial  days,  and  $64,000  was  incurred  in 
suppressing  insurrection  and  maintaining 
martial  law. 

We  conclude  from  the  foregoing,  that  the 
special  levies  authorized  and  required  by 
acts  of  the  Legislature  as  set  forth  in  the 
State  Auditor's  certificate  hereinbefore,  for 
meeting  the  bond  issues  for  state  wagon 
road,  industrial  school,  and  other  public  build- 
ings and  internal  Improvements,  do  not  fall 
within  the  5-mill  limit.  That  being  true, 
the  sum  required  to  be  raised  from  Nez 
Perce  county  by  tax  levy  is  not  in  excess  of 
the  constitutional  limitation;  and  the  board 
of  commissioners  are  not  for  that  reason 
autborized  or  Justified  in  refusing  to  make  the 
levy  and  enter  it  upon  their  tax  rolls. 

The  county  attorney  Insists,  however,  that 
the  act  of  ttie  Legislature  approved  March 
0,  190.5,  entitled  "An  act  requiring  the  levy- 
ing of  special  ad  valorem  tax  by  the  board 
of  county  commissioners  of  those  several 
counties  of  the  state  of  Idaho  which  are  In- 
debted to  the  said  state  on  account  of  various 
taxes  levied  for  special  and  state  general 
purposes  since  the  year  1800  and  prior  to 
the  year  1903"  (Sess.  Laws  1905.  p.  278),  is 
unconstitutional,  and  void,  as  being  in  con- 
flict with  section  6  of  article  7  of  the  Con- 
stitution which  provides  that  "the  Leglslatm-e 
shall  not  impose  taxes  for  the  purposes  of 
any  county,  city,  town  or  other  niuuicipul 
corporation,  but  may  by  law  Invest  in  the 
corporate    authorities    thereof,    respectively, 


the  power  to  aasetn  and  collect  taxes  for  all 
purposes  of  such  corporation."  It  is  argu- 
ed that  if  the  l-mlU  levy  authorized  by  act 
of  March  6,  1005,  is  for  a  county  purpose, 
then  it  is  in  violation  of  the  foregoing  pro- 
vision of  the  Constitution,  and  if,  on  the 
other  hand,  it  is  for  a  "state  purpose"  then 
it  falls  within  the  5-mill  limit  and  is  uncon- 
stitutional for  being  in  excess  of  the  amount 
authorized  by  section  9  of  article  7  for  "state 
purposes."  It  wiil  be  seen  that  the  act  of 
March  6th  only  authorizes  and  directs  the 
board  of  commissioners  to  make  sufficient 
levy,  not  exceeding  1  mill,  to  pay  the  amount 
such  county  is  indebted  to  the  state.  The 
question  does  not  arise  here  as  to  the  amount 
of  the  Indebtedness  nor  of  what  it  consists. 
Questions  of  fact  as  well  as  of  law  will  prob- 
ably arise  In  determining  that,  and  of  course 
the  Legislature  could  not  arbitrarily  fix  the 
amount  as  that  becomes  a  judicial  question 
In  case  the  county  and  state  do  not  agree 
as  to  the  amount  It  Is  evident,  however, 
that  any  levy  which  the  board  may  make  for 
the  purpose  of  meeting  the  Indebtedness  of 
the  county  to  the  state  is  not  a  levy  for  pay- 
ment'-of  current  expenses,  but  is  rather  the 
payment  of  a  debt  due  from  the  county  to 
the  state.  While  the-  sum  collected  under 
such  a  levy  will  be  payable  to  the  state,  and 
become  the  property  of  the  state,  and  In 
that  sense  Is  for  a  state  purpose,  still  it  is 
not  for  a  state  purpose  In  the  sense  in  which 
that  term  is  used  In  section  9  of  article  7 
of  the  Constitution.  It  is  probable  that  the 
board  could  have  been  compelled  to  make 
a  levy  to  meet  sudi  obligation  in  the  absence 
of  a  statute.  On  the  other  band,  we  find  no 
provision  in  the  Constitution  that  would  for- 
bid the  Legislature  authorizing  the  board 
of  commissioners  to  make  such  a  levy,  as  in 
the  jTidgment  of  the  board  will  meet  and 
liquidate  its  then  existing  indebtedness  to 
the  state.  The  Le^slature  undoubtedly  has 
such  powers,  unless  it  is  limited  in  their  ex- 
ercise by  some  provision  of  the  Constitution. 
We  do  not  pretend  to  say,  and,  indeed,  the 
case  is  not  in  such  position  that  we  can  de- 
termine the  fact  from  the  record  before  us, 
whether  or  not  it  is  the  duty  of  the  board  of 
commissioners  to  make  a  sufficient  levy  to 
raise  the  amount  called  for  in  the  certificate 
of  the  State  Auditor.  It  may  be  that  the  sum 
claimed  is  largely  in  excess  of  wh.nt  .h  really 
due  from  the  county,  and  the  state  certain- 
ly cannot  constitute  itself  the  sole  Judge  in 
fixing  the  amount'  In  a  proper  proceeding 
instituted  for  that  purpose  the  coimty  may 
be  able  to  show  that  It  Is  Indebted  to  the  state 
in  only  a  small  portion  of  the  amount  claim- 
ed by  the  state.  We  therefore  hold  that  it  Is 
the  duty  of  the  county  to  make  a  sufficient 
levy  for  the  purpose  of  liquidating  its  past 
due  indebtedness  to  the  state;  but  as  to  the 
amount  of  such  Indebtedness  or  the  rate  of 
'  levy  to  meet  tlie  same,  we  express  no  opinion 
whatever.  Xeitlior  do  we  express  any  view 
as  to  the  effect,  if  any,  the  case  of  State  v. 
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Ada  County,  7  Idaho,  261,  62  Pac.  459,  has 
on  this  particular  question  of  county  indebt- 
edness. 

The  writ  will  Issue  to  the  effect  abore  In- 
dicated.   No  costs  awarded. 

STOCKSLAGER,  C.  J.,  and  SULLIVAN,  J., 
concur. 


GOODING  et  al.  t.  ANDERSON  et  al. 
(Supreme  Court  of  Idaho.  Nov.  1,  1905.) 
Application  by  F.  R.  Gooding  and  others, 
the  state  t>oard  of  equalization,  for  a  peremp- 
tory writ  of  mandate  against  Wash.  W.  An- 
derson and  others,  the  board  of  commission- 
ers of  Latah  county,  compelling  and  requiring 
the  l>oard  of  commissioners  to  make  a  suf- 
ficient tax  levy  to  raise  the  county's  propor- 
tionate share  of  state  revenue,  and  for  spe- 
cial levies  on  account  of  certain  bond  issues. 
Writ  granted. 

'  J.  J.  Guheen,  Atty.  Gen.,  Edwin  Snow, 
and  F.  S.  Wettach,  for  petitioners.  W.  E. 
Stillinger,  Co.  Atty.  of  Latah  County,  J.  E. 
Oyde,  Co.  Atty.  of  Shoshone  County,  and  B. 
S.  Crow,  Co.  Atty.  of  Nea  Perce  County,  for 
def aidants. 

AILSHIE,  J.  The  facts  in  this  case  are 
substantially  the  same  as  the  facts  In  the 
case  of  Gooding  et  al.  v.  Profltt  et  al.  (Just 
decided)  83  Pac.  230.  The  questions  of  law 
involved  are  identical  with  those  determined 
in  the  Gooding-Profltt  Case,  and  upon  the 
authority  of  that  case  the  judgment  in  this 
case  will  be  entered  in  favor  of  the  plain- 
tiffs, and  the  writ  will  issue. 

STOCKSLAGER,  C.  J.,  and  SULLIVAN, 
J.,  concur. 


GOODING  et  al.  v.  COWEN  et  al. 
(Supreme  Court  of  Idaho.  Nov.  1,  1905.) 
Application  by  F.  R.  Gooding  and  others, 
the  state  board  of  equalization,  for  a  peremp- 
tory writ  of  mandate  against  Israel  B.  Cowen 
and  others,  the  board  of  commissioners  of 
Shoshone  county,  compelling  and  requiring 
said  board  of  commissioners  to  make  a  suf- 
floient  tax  levy  to  raise  the  county's  propor- 
tionate share  of  state  revenue,  and  to  make 
special  levies  on  account  of  certain  bond  is- 
sues.   Writ  granted. 

J.  J.  Guheen,  Atty.  Gen.,  Edwin  Snow,  and 
F.  S.  Wettach,  for  petitioners.  J.  E.  Gyde, 
Co.  Atty.  of  Shoshone  County,  W.  E.  Stilling- 
er, Co.  Atty.  of  Latah  County,  and  B.  S. 
Crow,  Co.  Atty.  of  Nez  Perce  County,  for 
defendants. 

AILSHIE,  J.  The  facts  in  this  case  are 
substantially  the  same  as  the  facts  in  the 
case  of  Gooding  et  al.  T.  Profltt  et  al.  (just 


decided)  83  Pac.  230.  The  questions  of  law 
Involved  are  identical  with  those  determined 
In  the  Gooding-Profitt  Case,  and  upon  tlie 
authority  of  that  case  the  Judgment  in  this 
ease  will  be  entered  In  favor  of  plaintiffs, 
and  the  writ  will  issue. 

STOCKSLAGER,   C.   J.,  and  SULLIVAN. 
J.,  conciur. 


BUTLER  T.  CITY  OF  LEWISTON  et  aL 
(Supreme  Court  of  Idaho.    Nov.  7,  1905.) 

1.  Municipal    Cobpora.tions—Chabteb— Ef- 
fect. 

Under  a  special  charter,  the  city  of  Lewis- 
ton  is  a  legal  municipal  corporation  of  the 
state. 

2.  Saue— Amendment. 

The  amendment  of  the  special  charter  of 
the  city  of  Lewiston  by  act  approved  March  9. 
1903  (Seas.  Laws  1903,  p.  105),  held  constitu- 
tional and  valid. 

3.  Statutes— Title. 

The  title  to  said  act  is  sufficient,  and  does 
not  contravene  the  provisions  of  section  19, 
art.  3,  of  the  state  Constitution. 

4.  Same— Local  Laws— Amenomekt  of  Spe- 
cial Chabteb. 

Under  the  provisions  of  the  Constitntion 
the  Legislature  has  the  power  to  amend  the 
charter  of  the  city  of  Lewiston  in  matters 
germane  to  the  object  and  purposes  of  said 
charter. 

5.  Same— Laws  in  EIffect  at  Adoption  of 
Constitution. 

Under  the  provisions  of  section  2,  art.  21,  of 
the  state  Constitution,  all  laws  not  repugnant 
to  the  Constitution  are  continued  in  force  until 
they  expire  by  their  own  limitation  or  are  al- 
tered or  repealed  by  tlie  Legislature.  That  pro- 
vision applies  to  all  laws,  special  as  well  as 
general,  continued  in  force  after  the  date  of  the 
adoption  of  the  Constitution,  and  the  word 
"altered,"  as  used  in  said  section,  means  to 
make  different  without  destroying  identity,  to 
vary  without  entire  change. 

6.  Same— Title  of  Act. 

The  title  to  said  act  approved  March  9, 
1903  (Laws  190.1,  p.  1ft')),  is  sufficiently  compre- 
hensive to  include  all  provisions  germane  to  the 
city  charter. 

7.  Municipal     Corporations    —    Cuartebs 
Granted  before  Constitution. 

The  existing  city  governments,  under  spe- 
cial charters  at  the  date  of  the  adoption  of  our 
Constitution,  were  not  abolished  by  the  pro- 
visions of  section  1  of  article  12  of  the  Con- 
stitution, but  were  continued  in  force;  and  by 
the  provisions  of  section  2,  art.  11,  of  the  Con- 
stitution, the  power  of  the  Legislature  to  grant, 
extend,  change,  or  amend  charters  of  incorjK)- 
ration  by  special  laws  was  restricted  to  such 
municipal,  charitable,  educational,  penal,  or  re- 
formator>-  corporations  as  are  or  may  be  under 
the  control  of  the  state. 

8.  Same— Limitation  of  Indebtedness. 

By  the  proviso  of  section  3,  art.  8,  of  the 
state  Constitution,  the  provisions  of  tliat  sec- 
tion are  not  applicable  to  the  ordinary  and  nec- 
essary expenses  of  the  city  authorized  by  die 
general  laws  of  the  state. 
(Syllabus  by  the  Court) 

Appeal  from  District  CJourt,  Nez  Perce 
County ;  E.  C.  Steele,  Judge. 

Action  by  C.  E.  Butler  against  the  city  of 
Lewiston  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 
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R.  E.  McFarland,  for  appellant  Eugene 
A.  Cox,  for  respondents. 

SULLIVAN,  J.  This  action  Involves  the 
legality  of  the  proposed  Issue  of  bonds  by  the 
city  of  Lewiston  to  pay  the  warrant  indebted- 
ness of  the  city,  amounting  to  $02,500.  Said 
indebtedness  accrued  on  account  of  salaries 
of  city  officers,  employes,  and  other  municipal 
expenses,  excepting  about  |10,000  thereof, 
which  was  the  amount  of  judgment  obtained 
against  said  city.  The  cause  was  heard  In 
the  court  below  upon  stipulated  facts,  and 
Judgment  was  entered  for  the  respondent  city 
upon  all  of  the  points  and  questions  raised  by 
the  facts.    This  appeal  is  from  the  judgment. 

The  questions  submitted  to  the  court  be- 
low Involve  15  or  more  points,  the  first  of 
which  is  whether  the  city  of  l>wlston  is  a 
legally  organized  municipal  corporation  of 
the  state.  That  city  existed  under  special 
charter  granted  by  an  act  of  the  Ijegislature 
of  Washington  territory,  approved  January 
15,  1863.  Its  corporate  existence  antedates 
the  creation  of  the  territory  of  Idaho  by  near- 
ly three  months,  as  Idaho  territory  was  or- 
ganized by  act  of  Congress  approved  March 
3.  1863.  In  Wlggln  v.  City  of  Lewiston,  8 
Idabo,  S27,  69  Pac.  286,  this  court,  in  efTect, 
held  that  the  city  of  Lewiston  existed  under 
a  special  and  local  law  and  that  such  law 
was  not  in  conflict  with  the  provisions  of 
section  19  of  article  S  of  the  state  Constitu- 
tion, which  prohibits  local  or  special  legis- 
lation upon  the  several  subjects  therein  enu- 
merated. As  bearing  upon  this  question,  see 
In  re  Rldenbaugb,  5  Idabo,  371,  49  Pac.  12. 
The  act  granting  a  special  charter  to  the 
city  of  Lewiston  is  not  repugnant  to  any  of 
the  provisions  of  the  state  Constitution.  Sec- 
tion 2  of  article  21  of  that  Constitution  is 
as  follows:  "All  laws  now  in  force  in  the 
territory  of  Idaho,  which  are  not  repugnant 
to  this  Constitution  shall  remain  in  force 
until  they  expire  by  their  own  limitation  or 
be  altered  or  repealed  by  the  Legislature." 
Under  the  organic  act  of  the  territory,  the 
enactment  of  special  laws  was  not  prohibited. 
The  special  act  granting  a  charter  to  the 
city  of  Lewiston  was  continued  in  force  by 
the  provisions  of  the  Constitution.  Under 
the  provisions  of  said  section  2,  all  acts  not 
repugnant  to  the  provisions  of  the  Constitu- 
tion were  continued  In  force  until  they  ex- 
pired by  their  own  limitation  or  were  alter- 
ed or  repealed  by  the  Legislature.  The  act 
granting  such  charter  has  not  been  repealed, 
but  has  to  some  extent  been  altered  by  amend- 
ment. The  question  as  to  whether  the  Legis- 
lature has  the  power  to  amend  a  special  law 
will  be  discussed  hereafter. 

That  part  of  said  section  19  of  article  3, 
involved  in  the  question  under  consideration, 
is  as  follows:  "Sec.  19.  The  Legislature 
shall  not  pass  local  or  special  laws  In  any 
of  the  following  enumerated  cases,  that  Is 
to  say :  •  •  ♦  Creating  offices,  or  pre- 
scribing the  powers  and  duties  of  officers  in 
counties,  cities,  townships,  election  districts. 


or  school  districts,  except  as  tn  this  Constitu- 
tion otherwise  provided."  In  connection  with 
this  section  I  will  also  here  quote  other  sec- 
tions bearing  on  this  question.  Section  2  of 
article  11  is  as  follows :  "No  charter  of  In- 
corporation shall  be  granted,  extended,  chan- 
ged or  amended  by  special  law,  except  for 
such  municipal,  charitable,  educational,  penal 
or  reformatory  corporations  as  are  or  may  be, 
under  the  control  of  the  state ;  but  the  Legis- 
lature shall  provide  by  general  law  for  the 
organization  of  corporations  hereafter  to  be 
created;  provided,  that  any  such  general 
law  shall  be  subject  to  future  repeal  or  al- 
teration by  the  Legislature."  Section  1  of 
article  12  is  as  follows:  "The  Legislature 
shall  provide  by  general  laws  for  the  incor- 
poration, organization  and  classification  of 
the  cities  and  towns  in  proportion  to  the 
IK>pulatlon,  which  laws  may  be  altered, 
amended  or  repealed  by  the  general  laws. 
Cities  and  towns  heretofore  incorporated  may 
l>ecome  organized  under  such  general  laws, 
whenever  a  majority  of  the  electors  at  a 
general  election  shall  so  determine,  under 
such  provision  therefor  as  may  be  made  by 
the  Legislature." 

I  have  no  doubt  that  the  Legislature,  un- 
der the  several  provisions  of  our  Constitu- 
tion above  quoted,  has  the  authority  to  amend 
the  special  act  granting  a  charter  to  the  city 
of  Lewiston,  as  long  as  such  amendment  or 
amendments  are  germane  to  the  object  and 
purposes  of  such  charter.  In  Farnsworth  v. 
Lime  Rock  R.  R.  Co.,  83  Me.  440,  22  Atl.  373, 
the  Supreme  Court  of  that  state  held,  under 
a  Constitution  similar  to  our  own,  which  re- 
quires the  formation  of  coriwrations  to  be  un- 
der general  statutes,  this  did  not  apply  to  a 
charter  granted  by  the  Legislature  before 
such  constitutional  amendment.  The  court 
said:  "The  Legislature,  having  granted  a 
charter  before  1875  [that  being  the  date  of 
the  constitutional  amendment],  may  amend  It 
[the  charter]  after  that  date ;  the  amendment 
being  germane  to  the  original  act."  Of 
course,  such  amendment  or  amendments  must 
relate  to  some  subject  within  the  appropriate 
range  of  municipal  control.  The  provisions 
of  said  section  19,  art  3,  is  a  prohibition  up- 
on legislative  i)ower  as  to  all  matters  enumer- 
ated in  said  section,  and  prohibits  the  enact- 
ment of  local  or  special  laws  on  the  subjects 
therein  enumerated.  This  section  differs 
from  a  similar  section  in  other  state  Con- 
stitutions In  some  particulars.  In  the  for- 
mer-named Constitutions  is  found  a  provi- 
sion prohibiting  special  laws  where  general 
laws  can  be  made  applicable.  In  our  own 
Constitution  local  and  special  laws  are  pro- 
hibited in  regard  to  the  matters  therein 
specifically  mentioned.  The  prevailing  spirit 
of  most  of  the  state  Constitutions  is  opposed 
to  special  legislation.  However,  such  spirit 
is  not  prohibitory  of  all  special  legislation, 
but  only  of  such  as  relate  to  certain  speci- 
fied subjects  and  to  such  other  cases  as  gener- 
al laws  can  be  made  applicable.  Under  the 
provisions  of  our  Constitution  the  I^isla^ 
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tare  is  master  of  its  own  discretion  in  pass- 
ing special  laws  on  subjects  not  proliiblted 
by  the  Constitation,  and  the  Question  arises 
in  tlie  case  at  bar  whether  tlie  amendment 
of  the  Lewlston  city  charter  comes  within 
any  of  the  prohibited  subjects.  The  amend- 
ments relate  to  and  are  germane  to  the  pur- 
poses and  objects  of  city  government.  Such 
amendments  are  therefore  germane  to  the  ob- 
ject and  purpose  of  said  spedai  charter.  Sec- 
tion 2  of  article  21  above  quoted  provides 
that  "all  laws  not  repugnant  to  the  Consti- 
tution shall  remain  In  force  ontil  they  ex- 
pire by  their  own  limitation  or  be  altered 
or  repealed  by  the  Legislature."  The  words 
"limitation,"  "altered,"  and  "repealed,"  I 
think  apply  to  all  laws,  special  as  well  as 
general,  in  force  at  the  date  of  the  adoption 
of  the  Constitution  and  not  repugnant  to  any 
of  its  provisions.  By  the  provisions  of  that 
section  the  Legislature  has  the  right  and  au- 
thority to  alter  any  law  which  still  remain- 
ed In  force  after  the  adoption  of  the  Con- 
stitution. 

Wliat  is  the  meaning  of  the  word  "alter" 
as  osed  In  that  section?  It  certainly  means 
to  make  different  without  destroying  identity, 
to  vary  without  entire  chang&  It  certainly 
will  not  be  contended,  nor  do  I  hold  that  a 
corporate  charter  of  one  kind  can  l>e  altered 
to  a  charter  of  an  entirely  different  kind. 
And  it  was  held,  In  Attorney  General  ▼. 
Chicago  N.  W.  By.  Co.,  35  Wis.  427,  as  follows: 
"But  a  corporate  charter  may  be  altered  so 
as  to  make  It  different  in  detail,  so  long  as 
the  general  identity  of  the  corporation  re- 
mains; so  that  it  is  varied  without  entire 
change."  See,  also.  Black  Blver  Imp.  Co.  v. 
Holway  (Wis.)  59  N.  W.  126,  and  authorities 
therein  cited;  also,  De  Hay  v.  County  Com'rs, 
6C  S.  C.  229,  44  S.  E.  790;  Brown  v.  City  of 
Denver,  7  Colo.  305,  3  Pac.  455.  In  Carpenter 
V.  People,  8  Colo.  116,  6  Pac.  828,  it  Is  held 
that  a  special  charter  may  be  amended  by  a 
special  law  where  a  general  law  cannot  be 
made  applicable  thereto.  The  provision  of 
section  2.  art  11,  to  wit:  "No  charter  of 
incorporation  shall  be  granted,  extended, 
changed  or  amended  by  special  law  except  for 
such  municipal,  charitable,  educational,  penal 
or  reformatory  corporations  as  are  or  may  be 
under  control  of  the  state" — is  the  same  as 
section  2  of  article  15  of  the  Constitution  of 
the  state  of  Colorado,  and  that  provision  of 
the  Colorado  Constitution  was  considered  by 
the  Supreme  Court  of  Colorado  in  the  last 
case  above  cited.  It  was  sought  In  that  case 
to  have  the  court  construe  the  words  "munic- 
ipal corporation"  as  meaning  "quasi  municipal 
corporation,"  which  the  court  refused  to  do. 
The  title  of  the  chapter  In  which  said  section 
2  Is  found  is  "Corporations,  Public  and  Pri- 
vate," and  clearly  Includes  all  corporations 
therein  named.  It  was  sought  in  the  Colo- 
rado case  to  have  the  court  construe  the 
words  "under  the  control  of  the  state"  to 
mean  "under  the  ministerial  control"  and 
not  the  "legislative  control."    That  the  court 


refnaed  to  do,  and  In  that  case  the  court  held 
the  amendment  to  the  charter  of  the  city  of 
Denver  valid.  See,  also,  Bogers  v.  People. 
9  Colo.  450,  12  Pac.  843,  59  Am-  Bep.  146; 
State  V.  Hitchcock,  1  Kan.  178,  81  Am.  Dec. 
503.  As  to  the  authority  or  power  of  the 
Legislature  to  pass  special  laws  under  Con- 
stitutions similar  to  our  own,  see  State  ex 
rel.  Henderson  v.  County  Court  of  Boone 
County,  50  Mo.  317,  11  Am.  Bep.  415;  State 
ex  rel.  Bobbins  v.  County  Court  of  New 
Madrid,  51  Mo.  82. 

I  am  aware  that  courts  of  Iowa,  Indiana, 
Maryland,  and  perhaps  other  states,  have 
held  that  special  charters  could  not  be  amend- 
ed under  the  provisions  of  the  Constitutions 
of  their  several  states ;  but,  so  far  as  I  have 
examined,  the  provisions  of  the  Constitutions 
of  those  states  differ  from  the  provisions  of 
our  own  Constitution. 

Section  1,  art  12,  of  the  Constitation,  above 
quoted,  provides  for  the  incorporation,  organi- 
zation, and  classification  of  cities  and  towns 
by  general  law,  and  that  such  general  laws 
may  be  altered,  amended,  or  repealed  by 
general  law&  It  also  provides  that  cities 
and  towns  Incorporated  prior  to  the  ad(^tion 
of  the  Constitution  may  become  organized 
under  snch  general  laws  whenever  a  majority 
of  the  electors  at  a  general  election  shall  so 
detM'mlne  under  such  provisions  as  may  be 
made  by  the  Legislature.  The  Legislature 
of  this  state  has  not  enacted  any  law  provid- 
ing the  method  or  manner  of  such  change. 
I  take  It  from  all  of  the  provisions  of  the 
Constitution  above  quoted,  that  the  framera 
of  our  Constitution  intended  to  authorize  the 
amendment  of  special  laws  within  the  scope 
and  purpose  of  such  laws.  While  It  might 
be  well  for  the  Legislature  to  submit  acts 
passed  for  the  amendment  of  special  charters 
of  cities  to  the  electors  of  snch  cities  prior 
to  their  going  into  effect,  our  Constitution 
does  not  In  terms,  or  by  Implication,  require 
that  to  be  done. 

It  is  also  contended  that  said  act  violates 
the  provisions  of  section  16,  art  3,  of  the 
Constitution,  by  reason  of  its  having  more 
than  one  subject  Said  section  of  the  Con- 
stitution' Is  as  follows:  "Every  act  shall 
embrace  but  one  subject,  and  matters  prop- 
erly connected  therewith,  which  subject  shall 
be  expressed  in  the  title;  but  If  any  subject 
shall  be  embraced  in  an  act  which  shall  not 
be  expressed  in  the  title,  such  act  shall  be 
void  only  as  to  so  much  thereof  as  shall  not 
be  embraced  in  the  title."  The  title  of  said 
act  is  as  follows:  "An  act  to  amend  an  act 
entitled,  an  act  to  amend  the  charter  of  the 
city  of  Lewlston,  approved  February  9,  1881, 
and  to  amend  an  act  entitled ;  [Here  contains 
a  designation  of  the  several  acts  affecting 
and  amending  the  charter  of  said  city.]  And 
establishing  a  new  and  complete  charter  for 
said  city."  Laws  1903,  p.  105.  The  title 
covers  more  than  a  page  of  printed  matter, 
and  is  sufficiently  full  and  complete  to  in- 
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dude  erery  provision  In  said  act  The  act 
contains  nothing  not  germane  to  the  general 
subject  expressed  In  the  title.  In  Pioneer 
Irr.  Dlst  V.  Bradley,  8  Idabo,  310,  68  Paa 
295,  101  Am.  St  Rep.  201,  this  court  said: 
"ProTlalons  of  an  act  may  be  numerous,  but, 
however  nnmerons,  If  they  can  by  fair  In- 
tendment be  considered  as  falling  within  the 
snbject-matter  of  tbe  legislation  or  necessary 
as  ends  and  means  to  tbe  attainment  of  the 
subject,  the  act  will  not  conflict  with  tbe 
Constitution."  The  act  under  consideration 
amends  a  city  charter,  and  the  title  is  sof- 
flclently  comprehensive  to  Include  all  provi- 
sions germane  to  a  city  charter.  In  State 
V.  Doherty,  3  Idaho  (Hash.)  384,  29  Pac.  865, 
this  court  said:  "It  [tbe  title]  is  sufficient  if 
the  act  treats  of  but  one  general  subject  and 
that  subject  is  expressed  in  tbe  title."  The 
title  Is  sufficient 

The  next  question  is,  does  said  act  contra- 
vene or  violate  said  section  19  of  article  3  of 
the  Constitution  of  tbe  state  of  Idaho,  for  the 
reason  that  it  is  a  special  act  and  prescribes 
the  duties  of  city  officers?  We  have  an- 
swered this  qnestion  above  by  holding  that 
said  act  is  not  In  contravention  of  any  of 
tbe  provisions  of  section  19,  art  8,  of  tbe 
Constitution. 

It  is  next  contended  that  said  act  contra- 
venes and  violates  tbe  provisions  of  section 
1,  art  12,  of  tbe  state  Constltntion,  which 
section  is  as  follows:  "Tbe  Legislature  shall 
provide  by  general  laws  for  the  incorpora- 
tion, organization  and  classification  of  the 
cities  and  towns  in  proportion  to  tbe  popula- 
tion, which  laws  may  be  altered,  amended  or 
repealed  by  tbe  general  laws.  Cities  and 
towns  h^etofore  incorporated  may  become 
organized  under  such  general  laws,  whenever 
a  majority  of  the  electors  at  a  general 
election  shall  so  determine,  under  such  pro- 
vision therefor  as  may  be  made  by  tbe 
Legislature."  As  heretofore  stated,  all  cities 
existing  in  Idaho  inrior  to  tbe  adoption  of 
tbe  state  Constitution  were  existing  under 
'Charters  granted  by  special  laws.  The  sec- 
tion last  above  quoted  did  not  abolish  the 
then  existing  city  governments.  By  the  pro- 
visions of  said  sectfon  2  of  article  11,  tbe 
power  of  the  Legislature  to  grant,  extend, 
change,  or  amend  charters  of  incorporation 
by  special  laws  was  restricted  to  such  "mu- 
nicipal, charitable,  educational,  penal  or  re- 
formatory corporations  as  are  or  may  be 
under  the  control  of  the  state."  Tbe  framers 
of  the  Constitution  evidently  had  in  mind  the 
fact  that  certain  cities  existed  In  tbe  state 
under  special  charters,  and  It  was  tbe  Inten- 
tion to  permit  such  cities  to  remain  under 
special  charter  if  they  desired  to  so  remain. 
After  having  left  the  power  to  amend  a 
special  charter  unimpaired,  it  was  also  pro- 
vided by  section  1,  art  12,  of  the  Constitution, 
for  the  Incorporation  of  cities  under  general 
laws.  That  section  contains  a  grant  of 
power  and  a  restriction  upon  tbe  application 


of  that  i>owar.  Cities  and  towns  theretofora 
Inconwrated  by  special  act  may  become 
organised  under  tbe  general  city  Incorpora- 
tion laws  of  the  state  whenever  a  majority 
of  the  electors  shall  so  determine,  under  sudi 
provisions  of  law  as  may  be  made  by  tbe 
Legislature.  Tbe  Legislature  has  passed 
general  laws  for  tbe  incorporation  of  cities, 
but  it  has  not  yet  provided  a  specific  method 
for  tbe  surrender  of  special  charters  and  a 
reorganization  or  Incorporation  under  the 
general  laws.  The  electors  of  Lewlston  have 
never  attempted  to  avail  themselves  of  the 
provisions  for  the  Incorporation  of  that  city 
tmder  the  general  laws.  In  commenting  upon 
the  provisions  of  section  1  of  article  12  of 
the  Constitution,  In  State  v.  Steunenberg,  6 
Idaho,  1,  45  Pac.  462,  this  court  said:  "Tbe 
first  part  of  said  section  clearly  indicates 
that  towns  may  be  organized  Into  cities  under 
the  general  laws.  In  other  words,  the  power 
is  directly  given  by  said  section  to  the  Legis- 
lature to  enact  general  laws  for  the  Incor- 
poration of  cities,  towns,  and  villages,  and  to 
alter,  amend,  or  repeal  such  laws.  •  •  • 
Tbe  latter  part  of  said  section  of  the  Con- 
stitution points  out  a  means  by  which  towns 
or  villages  which  have  been  Incoi^porated 
prior  to  tbe  adoption  of  tbe  Constitution 
may  be  organized  Into  cities  under  such 
general  laws.  •  •  •  It  is  clear,  from  the 
reading  of  said  section  of  tbe  Constitution, 
that  tbe  intention  was  to  grant  to  towns 
theretofore  Incorporated  the  right  to  organize 
under  any  general  laws  passed  by  the  Legis- 
lature in  pursuance  of  said  section  upon  a 
majority  vote  of  the  legal  electors  of  such 
town  at  a  legal  election  held  therefor." 
There  is  nothing  in  said  act  In  contravention 
of  any  of  tbe  provisions  of  said  section. 

The  next  question  presented  is,  does  sec- 
tion 3  of  article  8  of  the  Constitution  prohibit 
tbe  issuance  of  bonds  to  take  up  outstanding 
warrant  indebtedness  of  said  city  Incurred 
for  the  current  pay  of  officers  and  ordinary 
expenses  of  the  city?  Said  section  is  as 
follows:  "No  county,  city,  town,  township, 
board  of  education  or  school  district  or  other 
subdivision  of  the  state,  shall  Incur  any  in- 
debtedness, or  liability,  in  any  manner,  or 
for  any  purpose,  exceeding  In  that  year  the 
income  and  revenue  provided  for  it  for  such 
year,  without  the  assent  of  two-thirds  of  the 
qualified  electors  thereof  voting  at  an  election 
to  be  held  for  that  purpose,  nor  unless,  before 
or  at  the  time  of  incurring  such  indebtedness, 
provision  shall  be  made  for  the  collection  of 
an  annual  tax  sufficient  to  pay  tbe  interest 
on  sucb  indebtedness  as  it  falls  due,  and  also 
to  constitute  a  sinking  fund  for  the  payment 
of  the  principal  thereof,  within  twenty  years 
from  the  time  of  contracting  the  same.  Any 
indebtedness  or  liability  Incurred  contrary  to 
this  provision  shall  be  void:  Provided,  that 
this  section  shall  not  be  construed  to  apply 
to  tbe  ordinary  and  necessary  expenses  au- 
thorized by  the  general  laws  of  the  state." 
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Tbe  bonds  proposed  to  be  Issued  are  to  be 
issued  for  the  purpose  of  funding  the  out- 
standing warrant  Indebtedness  of  the  city. 
Such  bonds  will  not  increase  the  legal  in- 
debtedness of  the  city,  but  simply  change  the 
form  of  existing  indebtedness  from  warrant 
to  bond.  Said  section  3  of  the  Constitution 
would  be  very  clear  and  plain  were  it  not 
for  its  proviso.  The  section  first  provides 
that  no  city  shall  incur  any  Indebtedness 
in  any  manner  or  for  any  purpose  exceeding 
In  that  year  the  Incoming  revenue  provided 
for  it  for  that  year,  without  the  assent  of 
two-thirds  of  the  qualified  electors  voting 
at  an  election  held  for  that  purpose,  nor  un- 
less before  or  at  the  time  of  incurring  such 
indebtedness  provision  shall  be  made  for  the 
collection  of  an  annual  tax  sufilcient  to  pay 
all  interest  on  Indebtedness  as  it  falls  due 
and  to  constitute  a  sinking  fund  for  the  pay- 
ment of  the  principal  thereof  within  20  years 
from  the  time  of  contracting  the  debt  It 
also  provides  that  any  indebtedness  or  liabili- 
ty incurred  contrary  to  this  provision  shall 
be  void.  Then  comes  the  proviso  to  the  ^ect 
that  said  section  shall  not  be  construed  to 
apply  to  the  ordinary  and  necessary  expenses 
authorized  by  the  general  laws  of  the  state. 
This  section  is  peculiarly  worded,  and  the 
proviso  is  sweeping  and  includes  all  ordinary 
and  necessary  expenses  authorized  by  the 
general  laws  of  the  state.  That  part  of  said 
section  preceding  the  proviso  evidently  refers 
to  Indebtedness  not  included  in  the  terms 
"ordinary  and  necessary  expenses  authorized 
by  the  general  laws  of  the  state."  The  ques- 
tion arises,  then,  whether  the  warrant  in- 
debtedness which  is  sought  to  be  changed  to 
bonded  Indebtedness  arose  from  the  ordinary 
and  necessary  expenses  authorized  by  the 
general  laws  of  the  state.  It  Is  stipulated 
that  the  said  warrant  indebtedness  accrued 
on  account  of  salaries  of  city  officers  and 
employes  and  other  necessary  and  municipal 
expenses  authorized  by  the  general  laws  of 
the  state  of  Idaho,  excepting  $10,000  thereof, 
which  is  evidenced  by  a  Judgment  In  favor 
of  McClaIn  and  wife  against  the  city  of 
Lewlston,  which  judgment  had  been  paid  by 
city  warrants.  Certainly  the  salaries  of  city 
officials  and  employes  and  other  necessary 
expenses  clearly  come  within  the  proviso  of 
said  section,  and,  as  the  judgment  referred  to 
was  obtained  by  reason  of  a  defective  side- 
walk in  said  city,  the  payment  of  that  judg- 
ment was  a  necessary  expense.  We  must 
conclude,  therefore,  that  the  proviso  of  said 
section  3  of  article  8  of  the  Constitution  in- 
cludes the  said  $C2,500  indebtedness.  It  is 
clear  from  the  provisions  of  said  section  it 
was  intended  that  the  annual  revenue  of  each 
year,  so  far  as  necessary,  should  be  applied 
to  the  payment  of  ordinary  and  necessary  ex- 
penses of  the  city,  and  that  whatever  re- 
mained thereafter  of  such  revenue  might  be 
exitended,  but  that  all  indebtedness  and  lia- 
bility incurred,  except  as  tlierein  si)ecified. 
should  be  absolutely  void.    It  must  be  borne 


in  mind  the  issuance  of  said  bonds  was  sub- 
mitted to  a  vote  of  the  electors  of  said  city 
and  carried  by  more  than  a  two-thirds 
majority. 

The  remaining  questions  presented  involve 
the  validity  of  the  city  ordinances  authori- 
zing the  submission  of  the  question  of  Issuing 
city  bonds  to  a  vote  of  the  electors  of  said 
city,  the  sufficiency  of  the  notice  calling  the 
election,  the  legality  of  the  election  held,  the 
authority  of  the  city  to  issue  such  bonds,  the 
validity  and  binding  effect  of  the  bonds,  and 
the  right  of  the  appellant  to  the  writ  of  in- 
junction to  restrain  the  issuance  of  such 
bonds,  and  some  other  questions.  I  liave  con- 
sidered each  and  every  of  said  questions,  but 
do  not  consider  It  necessary  to  pass  upon 
each  seriatim  In  this  opinion  further  than  to 
say  that,  after  considering  each  of  them,  I 
find  on  all  of  said  points  and  qne8ti<»iB  in 
favor  of  the  city  and  against  appellant  I 
find  that  all  of  the  proceedings  in  regard  to 
the  Issuance  of  said  bonds  are  regular  and 
legal,  and  that  when  issued  they  will  become 
a  valid  and  legal  indebtedness  against  said 
city. 

The  judgment  of  the  district  court  must 
therefore  be  affirmed,  and  it  is  so  ordered. 

STOCKSLAGER,  C.  J.,  concurs.  AIL- 
SHIE,  J.,  concurs  in  tl>e  conclusion. 


CHRA8T  et  ux.  y.  O'CONNOR  et  al. 
(Supreme  Court  of  Washington.    Jan.  5,  1906.) 

1.  Evidence  —  Recorded    Instbuments  — 
Pboof  of  Genuineness. 

Under  Ballinser's  Ann.  Codes  &  St  { 
6046,  providing  that  a  copy  of  a  deed  record- 
ed pursuant  to  law,  when  certified  by  the 
officer  having  legal  control  of  the  record,  shall 
be  received  in  evidence  as  fbe  original  itself,  a 
certified  copy  of  a  duly  recorded  deed  is  of  it- 
self prima  facie  evidence  of  the  genuineness  of 
the  original  deed,  and  of  the  signatures  thereto, 
and  may  be  introduced  in  evidence  without 
first  proving  the  genuineness  of  the  original. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  8§  1317,  1318.] 

2.  Names— Abbreviated  Sionatubes. 

A  certified  copy  of  a  deed,  signed  by  "Fan- 
nie C,"  as  wife  of  the  grantor,  the  notary's 
certificate  to  which  stated  that  "Fannie  C." 
who  executed  the  same,  was  the  wife  of  the 
grantor,  was  properly  admitted  in  evidence,  al- 
though the  true  name  of  the  grantor's  wife  was 
"Prances  C,"  without  first  showing  that  "Fran- 
ces C."  and  "Fannie  C."  were  one  and  the 
same  person. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Names,  §§  4,  6.] 

3.  Ejectment— Pleading  —  General  Issue- 
Admissibility  of  Evidence. 

Where,  in  a  suit  to  recover  land,  defend- 
ants allege  title  generally,  without  deraigning 
it,  plaintiffs  may,  under  a  reply  pleading  the 
general  issue,  attack  a  deed  in  defendants'  chain 
of  title  as  a  forgery. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty ;  W.  T.  Warren,  Judge. 

Action  by  Tliomas  Chrast  and  wife  against 
John  O'Connor  and  others.    Fcpm  a.ludgm«it 
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In  faror  of  defendants,  plalntifCs  appeal.    Re- 
versed. 

H.  N.  Martin  and  J.  T.  Mulligan,  for  ap- 
pellants.   Merritt  &  Merritt,  for  respondents. 

FULLEKTON,  J.  Tills  action  was  brought 
by  the  appellants  to  recover  ttae  possession  of 
and  quiet  title  to  certain  real  property  situ- 
ate In  Lincoln  county.  In  their  complaint 
the  appellants  alleged  that  they  were  the 
owners  of  the  premises  in  question  by  virtue 
of  a  patent  to  the  land  from  the  govMnment 
of  the  United  States  to  one  John  Smith,  and 
by  deed  from  John  Smith,  who  was  an  un- 
married man,  to  themselves.  They  further 
alleged  that  the  respondents  wrongfully  en- 
tered into  the  possession  of  the  land  and  dis- 
possessed the  appellants,  and  wrongfully  and 
without  right  claim  some  interest  in  and 
title  to  the  property.  The  respondents  O'Con- 
nor answered,  disclaiming  any  title  or  in- 
terest In  the  property  further  than  that  they 
had  a  mortgage  on  the  same  from  the  re- 
spondents Chrast  to  secure  the  payment  of  an 
indebtedness  owing  to  them  by  the  Chrasts. 
The  respondents  Chrast  for  answer  denied 
generally  the  allegations  of  the  complaint, 
and  by  way  of  a  further  and  separate  answer 
set  up  the  following:  "(1)  That  they  are 
the  owners  In  fee  simple  and  in  possession 
of  the  following  described  real  estate  situated 
in  the  county  of  Iiincoln,  In  the  state  of 
Washington,  to  wit:  The  S.  %  of  the  8.  W. 
%,  and  the  8.  %  of  the  S.  E.  %,  of  section  4, 
township  21,  N.  range  35,  E.  W.  M.  (2)  That 
plaintiffs  claim  to  have  some  right  or  In- 
terest In  and  to  said  real  estate  which  claim 
Is  without  right  unfounded,  and  a  cloud 
upon  defendants'  title.  Wherefore  defendants 
pray  that  plalntlflTs  take  nothing  by  this  ac- 
tion, and  that  the  title  to  said  real  estate  be 
forever  quieted  in  defendants  as  against  any 
claim  or  claims  of  plaintiffs  or  either  of 
them,  or  any  person  or  persons  claiming  by, 
through  or  under  plaintiffs,  or  either  of 
them,  and  that  they  have  Judgment  for  their 
costs  and  for  all  other  proper  relief."  The 
reply  was  a  denial  of  the  new  matter  In  the 
answer,  and  an  affirmative  plea  to  tlie  effect 
that  the  respondents  had  placed  instruments 
of  record  purporting  to  affect  the  appellants' 
title  to  the  property  which  were  clouds  there- 
on, and  prayed  that.  In  addition  to  the  relief 
demanded  In  the  complaint,  these  clouds  be 
removed  from  their  title.  On  the  trial,  after 
the  appellants  had  Introduced  their  evidence 
and  rested,  the  respondents  offered  a  certified 
copy  of  the  record  of  a  deed  from  Thomas 
Chrast  and  Fanny  Chrast  to  the  respondent 
John  O'Connor,  purporting  to  have  been  duly 
executed  and  acknowledged.  To  this  deed  the 
appellants  objected,  which  objection  was  over- 
ruled, and  the  copy  admitted  in  evidence. 
After  the  respondents  had  rested  the  appel- 
lants offered  evidence  tending  to  show  that 
no  deed  of  this  property  was  ever  given  by 
the  appellant  Frances  Chrast  to  the  re- 
spondent John  O'Connor,  and  that  the  deed, 


the  purported  copy  of  which  was  Introduced 
in  evidence,  bearing  the  name  of  Fanny  Chrast, 
was  never  executed  or  acknowledged  by  her, 
or  delivered  by  her  to  John  O'Connor  or  any 
one,  and  that,  if  her  name  appeared  thereon, 
it  had  been  placed  there  without  her  knowl- 
edge and  consent,  by  forgery  and  fraud. 
This  evidence  was  excluded  by  the  court  on 
the  ground  that  the  fraudulent  execution  of 
the  deed  had  not  been  pleaded  In  the  reply. 
The  appellants  thereupon  asked  leave  to 
amend  their  reply  in  the  particular  named, 
so  as  to  make  It  correspond  with  the  court's 
idea  of  a  requisite  pleading,  but  this  request 
was  also  denied.  The  appellants  then  rested, 
whereupon  the  court  on  the  motion  of  the 
respondents'  counsel  instructed  the  jury  to 
return  a  verdict  for  the  respondents.  On  the 
return  of  the  verdict,  judgment  was  entered 
thereupon  for  the  respondents  according  to 
the  prayer  of  their  affirmative  answer,  and 
this  appeal  Is  taken  therefrom. 

It  is  first  assigned  that  the  court  erred  In 
overruling  the  objections  made  to  the  In- 
troduction In  evidence  of  the  certified  copy  of 
the  deed  from  Thomas  Chrast  and  Fannie 
Chrast  to  John  O'Connor.  The  deed  was  ob- 
jected to  on  the  ground  that  It  was  not  shown 
that  the  signatures  to  the  original  deed  were 
genuine,  and  that  it  did  not  on  its  face  pur- 
port to  be  the  deed  of  the  appellant  Frances 
Chrast.  To  the  first  part  of  the  objection  it 
Is  a  sufficient  answer  to  say  that  the  deed  was 
admissible  under  the  statute  which  provides 
that  a  copy  of  a  deed  recorded  pursuant  to 
law,  when  certified  by  the  officer  having  the 
lawful  control  of  the  record  over  the  seal  of 
his  office,  shall  be  received  in  evidence  to 
all  Intents  and  purposes  as  the  original  Itself. 
Balllnger's  Ann.  Codes  &  St.  f  6046.  This 
statute  was  Intended  to  make  available  as 
evidence  the  record  of  Instruments  recorded 
pursuant  to  the  recording  acts;  and  under 
It  a  certified  copy  of  the  record  of  an  Instru- 
ment which  was  entitled  to  be  recorded  Is 
of  Itself  prima  facie  evidence  that  the  in- 
strument is  what  on  Its  face  It  purports  to 
be.  It  is  presumed  to  be  genuine  and  to 
have  been  made  for  the  purposes  for  which  It 
purports  on  Its  face  to  have  been  made,  and 
one  asserting  the  contrary  must  prove  It. 
To  hold  that  such  copy  cannot  be  Introduced 
In  evidence  without  first  proving  the  genuine- 
ness of  the  original  Is  to  render  the  statute 
nugatory. 

The  second  part  of  the  objection  has  Its 
foundation  In  the  fact  that  Frances  Chrast 
was  the  wife  of  Thomas  Chrast  at  the  time 
the  land  was  acquired  by  him,  and  has  been 
snch  at  all  times  since,  while  the  deed  In 
question  was  executed  by  Thomas  Chrast 
and  Fannie  Chrast.  But  while  the  names 
"Frances"  and  "Fannie"  are  not  of  the  same 
sound,  the  latter  Is  a  very  common  form  of 
the  former.  If  not  an  accepted  abbreviation 
of  it  Moreover,  the  deed  was  In  the  chain 
of  title,  and  bore  the  notary's  certificate  to 
the  effect  that  "Fannie  Chrast"  vaa JJia^fe, 
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of  niomas  Chrast  TTnder  these  drcnm- 
Btances  we  think  it  was  not  error  to  admit 
tlie  certified  copy  of  deed  without  first  show- 
ing that  "Frances  Cbrast"  and  "Fannie 
Chrast"  were  one  and  the  same  person. 
.  It  is  next  contended  that  the  court  erred 
in  refusing  to  allow  the  appellants  to  show 
that  the  deed  purporting  to  have  been  exe- 
cuted by  the  appellant  Frances  Chrast  was  a 
forgery.  This  contention  must  be  sustain- 
ed. Had  the  respondents  in  their  further 
and  separate  answer  deralgned  their  title  so 
that  it  would  have  appeared  that  this  deed 
formed  a  part  of  the  chain  of  title  on  which 
they  intended  to  rely  in  proving  their  case,  the 
appellants  could  not  have  attacked  it  with- 
out first  setting  forth  the  grounds  of  their 
attack  in  their  reply.  But  title  is  alleged  gen- 
erally without  deralgtting  it ;  and,  where  such 
Is  the  case,  the  party  contesting  the  claim  of 
title  may  plead  the  general  Issue,  and  there- 
under introduce  any  evidence  which  tends  to 
defeat  the  evidence  of  title  shown  by  the 
party  asserting  title.  This  question  was  be- 
fore this  court  in  Parker  v.  Dacres,  1  Wash. 
St  190,  24  Pac.  192.  In  that  case  the  plain- 
tift  alleged  title  in  fee  in  himself  without  de- 
ralgning  his  title.  The  defendant  answered 
by  a  general  denial,  and  by  a  plea  of  title 
in  himself.  The  court  below,  over  plaintiff's 
objection,  allowed  the  defendant  to  dispute 
the  plaintltTs  evidences  of  title,  notwith- 
standing be  had  not  attacked  them  in  bis 
pleadings.  The  plaintiff  assigned  the  ruling 
as  error  on  appeal,  and  ruling  thereon  we 
said:  "Had  the  plaintiff  in  this  action  set 
out  fully  his  chain  of  title,  so  that  It  would 
have  appeared  tliat  he  claimed  under  said 
Shell,  it  might  have  been  necessary  for  de- 
fendant, in  order  that  he  might  show  acts 
of  said  Shell,  to  have  set  out  the  same  in  his 
answer.  But  when,  as  In  this  case,  a  defend- 
ant is  not  at  all  advised  as  to  the  source  of 
the  plaintiff's  title,  he  can  content  himself 
with  a  general  denial,  and  thereunder  intro- 
duce any  legal  evidence  that  tends  to  defeat 
the  title  of  the  plaintiff,  as  shown  by  his 
proofs.  Any  other  rule  would  work  great 
hardship  to  a  defendant,  while  the  enforce- 
ment of  said  rule  cannot  work  hardship  to 
a  plaintiff,  as  be  can,  if  he  so  desires,  so 
shape  his  complaint  as  to  compel  defendant 
to  fully  disclose  his  defense  In  his  answer." 
The  same  question  was  before  the  Supreme 
Court  of  Wisconsin  In  Mather  v.  Hutchinson, 
25  Wis.  27,  where  It  was  said:  "The  evi- 
dence upon  this  subject  was  objected  to  up- 
on the  ground  that  these  facts  were  not  al- 
leged in  the  answer.  But  the  action  was  for 
the  recovery  of  real  estate.  The  complaint 
was  In  the  ordinary  form,  and  did  not  dis- 
close the  origin  of  the  plaintiff's  title.  And 
we  have  held  that  in  such  an  action,  under- 
such  a  complaint,  the  defendant,  under  the 
general  denial,  must  be  allowed  to  prove  any- 
thing which  would  defeat  the  title  offered  by 
the  plaintiff.  Any  other  rule  would  place 
Ulm  at  a  great  .disadvantage.    The  plaintiff. 


not  being  bound  to  disclose  the  title  relied  on 
in  his  complaint,  may,  at  the  trial,  offer  any 
evidence  of  title  which  he  pleases.  With 
such  a  rule  as  to  the  plaintiff,  it  would  be 
manifestly  unjust  to  exclude  the  defendant 
from  proving  that  the  title  offered  by  the 
plaintiff  was  void  for  fraud  or  any  other 
reason,  because  he  had  not  specifically  set 
forth  the  facts  in  his  answer.  It  would  re- 
quire him  to  foreknow  and  avoid,  by  specific 
allegations,  a  title  which  the  plaintiff  was 
not  bound  to  disclose  at  all."  See,  also,  Car- 
keek  V.  Boston  National  Bank,  16  Wash.  401, 
47  Pac.  884. 

The  last  assignment,  namely,  that  the 
court  erred  In  refusing  to  allow  the  reply 
to  be  amended.  Is  not  material,  since  we  hold 
that  the  pleadings  were  sufl9clent  to  admit 
the  rejected  evidence  without  amendment, 
and  we  shall  not  discuss  It. 

The  Judgment  Is  reversed,  and  cause  re- 
manded for  a  new  trial. 

MOUNT.  C.  J.,  and  DUNBAR,  ROOT,  HAD- 
LEY,  and  CROW,  JJ.,  concur. 


McKENNA  et  ux.  v.  COSGROVE. 
(Supreme  Court  of  Washington.    Jan.  5,  1906.) 

1.  EXECUTOBS  AND  ADMINISTKATOBS  —  AP- 
POINTMENT —  COIXATEKAL  ATTACK  —  PBK- 
SUMPTIONS. 

On  a  collateral  attack  on  an  order  appoint- 
ing a  successor  of  an  executrix,  all  facts  neces- 
sary to  support  the  order  and  not  actually  dis- 
proved are  to  be  presumed  in  Its  favor. 

[Ed.  Note. — For  eases  in  point,  see  vol.  22. 
Cent.  Dig.  Executors  and  Administrators,  { 
182.] 

2.  Sams  — Sals  of  Realtt— Ordkb — OoL- 
I.ATEBAL  Attack. 

On  a  collateral  attack  on  an  order  author- 
izing an  administrator  to  sell  real  estate  on 
petition  of  the  administrator,  it  would  be  pre- 
sumed, in  the  absence  of  evidence  to  the  con- 
trary, that  the  court  was  advised  that  there 
was  no  personal  property  of  the  estate  which 
had  not  already  been  properly  applied. 

3.  Same— JuBisDicTioNAL    Facts— Evidence. 

On  a  collateral  attack  on  an  order  for  a 
sale  of  real  estate  by  an  administrator,  the 
fact  that  there  was  other  real  estate  not  spe- 
cifically devised  which  should  have  been  sold 
first  for  the  satisfaction  of  debts  was  not  estab- 
lished by  the  mere  fact  that  the  executrix,  the 
administrator's  predecessor,  had  included  cer- 
tain other  real  estate  in  an  inventory  filed  by 
her. 

4.  Same— CoMPETEXCT. 

On  a  collateral  attack  on  an  order  for  the 
sale  of  real  estate  by  an  administrator,  a  con- 
tention that  there  was  other  real  estate  not 
specifically  devised  which  should  have  been 
first  sold  could  not  be  established  by  the  testi- 
mony of  a  witness  that  be  understood  that  cer- 
tain other  real  estate  belonged  to  the  de- 
ceased. 

5.  Same  —  Mobtoage  bt  Exectttbiz  —  Pbb- 

SUMPTION  OF  REGULARITT. 

Ballingcr's  Ann.  Codes  A  St  i  6257,  au- 
thorizing executors  to  mortgage  real  estate 
under  certain  conditions,  an  executrix  having 
mortgaged  real  estate;  and  the  administrator, 
wlio  sucrpcded  her,  having  obtained  an  order 
for  the  sale  of  the  real  estate,  from  the  pro- 
ceeda   of   which   sale   the   mortgage   was   dia- 
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charged — It  vonld  be  preamned,  on  a  collateral 
attack  on  the  appointment  of  the  administrator 
and  the  sale  of  the  proi>erty,  that  the  mortgage 
was  regularly  executed  in  behalf  of  the  estate. 
&  Bake— 8aue»— Rights  ox  Pvbcbabebs. 

Where  the  purchasers  at  a  sale  by  an  ad- 
ministrator under  order  of  the  court  of  land 
devised  to  the  intestate's  widow  paid  in  cash 
the  adequate  value  of  the  property  in  reliance 
upon  the  probate  proceedmgg,  and  the  same 
were  not  void,  the  purchasers  took  the  land 
from  the  estate  free  from  any  charge  for  the 
persona]  obligations  of  the  widow. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty; C.  H.  Neal,  Judge. 

Action  by  G.  A.  McKenna  and  wife  against 
George  M.  Cosgrove  and  another.  From  a 
Judgment  In  favor  of  plalntHfs,  defendant 
C5o8grove  appeals.    Affirmed. 

Merrltt  &  Merritt,  for  appellant.  H.  N. 
Martin  and  J.  T.  Mulligan,,  for  respondents. 

HADI.EY,  J.  This  action  was  brought  to 
enjoin  a  sale  of  repl  estate  under  execution, 
and  to  remove  a  cloud  upon  the  land  by  rea- 
son of  a  Judgment  and  attachment  The  fol- 
lowing facts  appear  In  the  record :  In  April, 
1897,  one  James  Holmes  was  the  owner  of 
lot  8,  block  17,  In  the  dty  of  Sprague,  Lin- 
coln county.  During  said  month  he  died, 
leaving  a  will,  with  codicil  attached,  and  by 
the  terms  of  the  codicil  he  specifically  devised 
to  blB  wife,  Lizzie  Holmes,  the  said  lot,  and 
nominated  her  as  the  executrix  of  his  will. 
The  will  was  duly  admitted  to  probate,  and 
Mrs.  Holmes  was  appointed  as  executrix,  and 
WEB  duly  qualified  as  sndi.  Thereafter  she 
petitioned  the  court  for  an  order  to  sell  per- 
sonal property  of  the  estate.  An  order  au- 
thorizing such  sale  was  entered  by  the  court, 
and  by  the  terms  of  the  order  the  executrix 
was  directed  to  apply  the  proceeds  arising 
from  the  sale  to  the  payment  of  physician's 
accounts,  aggregating  $133,  and  the  balance 
to  the  payment  of  such  other  debts  "as  may 
exist  against  said  estata"  The  record  shows 
also  that  said  Lizzie  Holmes,  in  her  capacity 
as  executrix,  executed  a  mortgage  upon  the 
aforesaid  lot  to  Minnie  Brunneman,  to  se- 
cure a  note  for  the  sum  of  $500,  also  executed 
by  her  as  executrix.  It  is  also  disclosed  that 
said  executrix  presented  to  the  court  her 
written  resignation  as  executrix,  because  of 
her  removal  from  the  state,  and  requested 
the  appointment  of  one  T.  M.  Cooper.  There- 
after, on  the  petition  of  said  Cooper,  he  was 
appointed  as  administrator  of  Bald  estate, 
and  entered  upon  the  discharge  of  his  duties 
as  BUCiL  Thereupon  said  Cooper,  as  adminis- 
trator, petitioned  the  court  for  an  order  to 
sell  said  lot  for  the  purpose  of  paying  obliga- 
tions of  the  eetatfe  Such  an  order  was  made 
after  due  notice  to  show  cause,  and,  in  pur- 
snance  of  the  order,  the  administrator  sold 
the  lot  to  E.  A.  McKenna,  as  the  highest  bid' 
der,  for  the  sum  of  $800.  The  sale  was  there- 
after duly  confirmed  by  an  order  entered  by 
the  court  In  reporting  by  final  account  to 
the  court  the  application  made  of  the  proceeds 
of  the  sale,  the  administrator  showed  that 
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of  tbe  Bum  received  $710  was  paid  to  discharge 
the  mortgage  aforesaid,  and  tbe  balance  was 
applied  upon  payment  of  expenses  of  adminis- 
tration. After  due  notice,  the  court  upon 
examination  of  the  account  and  vouchers, 
fully  approved  the  account.  Meantime,  prior 
to  said  sale  proceedings,  George  M.  Cosgrove, 
In  a  suit  then  pending  against  said  Lizzie 
Holmes,  caused  an  attachment  to  be  Issued 
and  levied  upon  said  lot  After  the  sale  a 
Judgment  was  rendered  against  Mrs.  Holmes 
In  said  action.  An  execution  was  then  Issued 
under  said  Judgment,  and  placed  in  the  bands 
of  J.  H.  Gardner,  as  sheriff  of  Lincoln  county. 
Claiming  to  act  under  authority  of  such  exe- 
cution and  by  direction  of  said  Cosgrove,  the 
said  sheriff  attempted  to  levy  upon  said  lot, 
and  advertised  the  same  for  sale  for  the  pur- 
pose of  satisfying  said  Judgment.  This  ac- 
tion was  then  brought  by  said  McKenna  and 
his  wife  to  enjoin  the  making  of  such  sale, 
and  to  clear  tbe  lot  of  the  cloud  cast  upon  it 
by  said  attachment,  execution,  and  levy. 
Said  Cosgrove  and  the  sheriff  were  made  par- 
ties defendant  and  the  former  answered  the 
complaint  alleging  that  at  the  time  the  ad- 
ministrator made  the  sale  aforesaid  there 
were  no  debts  against  said  estate,  that  the 
sale  was  unnecessary,  and  that  It  was  made 
for  the  sole  purpose  of  defrauding  said  Cos- 
grove and  preventing  tbe  collection  of  bis 
said  Judgment  against  Lizzie  Holmes.  The 
cause  was  tried  by  tbe  court  and  a  Judg- 
ment was  rendered  in.  favor  of  plaintiffs, 
permanently  enjoining  the  defendants  from 
selling  said  lot  tinder  said  execution,  and 
removing  the  cloud  cast  upon  the  lot  by  rea- 
son of  said  attachment,  execution,  and  levy. 
The  defendant  Cosgrove  has  appealed. 

It  is  first  contended  that  the  appointment 
of  Cooper  as  administrator  was  void,  and 
that  all  his  acts  In  the  premises  were  nulli- 
ties. The  argument  in  support  of  this  con- 
tention Is  that  at  tbe  time  of  Cooper's  ap- 
pointment Mrs.  Holmes  was  still  tbe  duly 
qualified  and  acting  executrix  of  the  estate, 
that  she  tiad  never  made  a  final  accounting, 
and  had  never  been  discharged  from  her 
trust  Appellant's  own  pleading,  however, 
shows  that  she  did  tender  her  resignation  in 
writing,  and  tbe  appointment  of  Co<^)er  fol- 
lowed. There  Is  no  evidence  In  the  record 
which  shows  afflrmatirely  that  Mrs.  HolmeB 
did  not  render  a  final  account  or  that  she 
was  not  duly  and  regularly  discharged.  Tbe 
court  had  Jncisdiction  of  both  the  estate  and 
of  tbe  executrix.  Tbe  order  appointing  her 
successor  has  tbe  solemnity  of  a  Judgment, 
and,  when  collaterally  attacked,  as  it  is 
here,  every  fact  necessary  to  support  the 
order,  and  which  Is-  not  actually  negatived 
by  tbe  record,  will  be  presumed  in  Its  favor. 
Kalb  V.  German  Savings  &  Loan  Society,  25 
Wash.  349,  65  Pac.  559,  87  Am.  St  Rep.  757; 
Pe>-ton  V.  Peyton.  28  Wash.  278.  68  Pac.  757. 

It  Is  next  urged  that  the  court  was  vHth- 

ont  Jurisdiction  to  order  a  sale  of  tbe  real 

estate,  and  that  the  order  of  sale  was  void. 
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It  Is  contended  that  tfae  petition  for  tbe  sale 
was  defective,  in  that  It  did  not  show  tbe 
amount  of  personal  property  wblcli  liad  come 
into  tlie  hands  of  tbe  executrix,  tbe  prede- 
cessor of  tbe  administrator.  Tbe  petition 
does  state,  bowerer,  that,  at  the  time  of  tbe 
appointment  of  tbe  administrator,  there  was 
no  personal  property  belonging  to  tbe  estate. 
Other  portions  of  tbe  record  of  the  estate 
show  that  tbe  executrix  sold  personal  prop- 
erty and  was  directed  by  the  court  to  apply 
the  proceeds  upon  payment  of  debts  of  the 
estate.  Tbe  sale  baring  been  made  under 
direction  of  tbe  court,  and  the  court  still  hav- 
ing Jurisdiction  of  the  estate,  when  It  consid- 
ered the  administrator's  petition,  it  must  be 
presumed  here,  in  aid  of  tbe  proceedings,  in 
the  absence  of  positive  facts  appearing  in  tbe 
record  to  the  contrary,  that  the  court  was 
advised  that  there  was  no  personal  property 
of  the  estate  which  bad  not  already  been 
properly  applied.  There  is  no  affirmative 
showing  here  that  there  was  personal  prop- 
erty of  the  estate  which  had  not  been  proper- 
ly applied  to  the  payment  of  debts,  as  was 
true  In  Wallace  v.  Grant,  27  Wash.  130,  67 
Pac.  578,  cited  by  appellant 

Tbe  next  point  made  by  appellant  is  tbat 
tbe  petition  for  the  order  of  sale  was  defect- 
ive, for  the  reason,  as  alleged,  that  It  did  not 
show  the  amount  of  real  property  of  which 
tbe  testator  died  seised.  It  does  state,  how- 
ever, tbat  the  only  property  belonging  to  tbe 
estate  was  the  lot  in  question.  It  will  be 
remembered  that  this  lot  was  specifically 
devised  to  Lizzie  Ilolmes,  and  It  Is  as  her 
property  tbat  appellant  seeks  to  sell  it  In 
satisfaction  of  bis  judgment  against  her.  He 
therefore  seeks  to  make  it  appear  that  there 
was  other  real  estate  not  specifically  devised, 
which  should  have  been  sold  first  for  tbe 
satisfaction  of  debts  of  tbe  estate.  We  find 
no  competent  showing  In  this  record  that 
there  was  any  other  such  real  estate.  The 
executrix  seems  to  have  included  one  other 
lot  in  an  Inventory,  but  tbe  Inventory  shows 
upon  Its  face  that  it  was  signed  by  her  at 
Salt  Lake  City,  Utah,  and  she  was  doubtless 
then  of  tbe  opinion  that  tbe  lot  belonged  to 
the  estate ;  but  tbe  mere  Inclusion  of  tbe  lot 
in  tbe  list  does  not  establish  that  tbe  estate 
bad  title  to  it.  A  witness  also  testified  orally 
at  the  trial  of  this  case  that  be  understood 
tbat  the  lot  belonged  to  the  deceased.  But 
such  evidence  is  wholly  Incompetent  to  es- 
tablish that  the  estate  had  title  to  the  lot 
There  are  therefore  no  competent  facts  ap- 
pearing In  tbe  record  which  negative  the 
statement  in  the  petition  tbat  tbe  lot  in  ques- 
tion was  all  the  property  belonging  to  the 
estate;  and,  in  aid  of  the  proceedings  against 
this  collateral  attack,  it  must  be  presumed 
that  there  was  no  other  real  estate. 

It  is  argued  that  the  debt  which  was  secur- 
ed by  tbe  mortgage  that  was  satisfied  from  tbe 
proceeds  of  the  sale  of  the  lot  was  not  the 
debt  of  tbe  estate,  bat  was  the  personal  debt 
of  Ltzzle  Holmes,  and  tbat  the  purpose  of  the 


appointment  of  Cooper  as  administrator,  and. 
the  subsequent  sale  of  the  lot  through  the 
probate  proceedings,  was  to  defraud  appellant 
and  prevent  him  from  collecting  his  debt 
against  Mrs.  Holmes.  It  is  true  tbe  mort- 
gage was  executed  after  the  death  of  ber 
husband,  but  Mrs.  Holmes  executed  both  the 
note  and  mortgage  in  her  representative  ca- 
pacity as  executrix,  and  there  Is  nothing  ap- 
pearing in  tbe  record  which  shows  tbat  it  was 
not  done  to  serve  In  some  manner  tbe  Inter- 
ests of  the  estate.  Upon  the  face  of  tbe  note 
and  mortgage  they  were  such  obligations  of 
the' estate  as  sltould  have  been  discharged 
out  of  its  assets.  Authority  for  the  execu- 
trix to  mortgage  the  real  estate  is  conferred 
by  section  6257,  Ballinger's  Ann.  Codes  &  St. 
under  conditions  there  specified.  Tbe  record 
shows  that  tbe  court  was  advised  of  the  ex- 
istence of  tbe  mortgage  and  approved  of  tbe 
application  of  the  proceeds  of  the  sale  to  Its 
payment  In  tbe  absence  of  anything  in  the 
record  affirmatively  showing  the  contrary.  It 
will  therefore  be  presumed  that  the  mortgage 
was  regularly  and  authoritatively  executed 
in  behalf  of  the  estate.  Fraud  Is  not  estab- 
lished by  the  record  or  tbe  evidence,  and  with 
the  above  facts  appearing,  together  with  the 
court's  order  confirming  the  sale,  tbe  pro- 
ceeding^ are  not  shown  by  tbe  face  of  tbe 
record  to  have  been  void,  and  their  regularity 
Is  not  subject  to  attack  In  this  collateral 
manner  as  against  a  bona  fide  purchaser. 
Ackerson  v.  Orchard,  7  Wash.  377,  M  Pac. 
1106,  35  Pac.  605;  Otis  Bros.  Co.  v.  Nash, 
26  Wash.  39,  66  Pac.  Ill ;  Huberman  v.  Evans 
(Neb.)  65  N.  W.  1045;  Phillips  v.  Phillips 
(S.  D.)  83  N.  W.  94;  Hahn  v.  Kelly,  34  Cal. 
391,  94  Am.  Dec.  742.  It  is  not  shown  tbat 
respondents  were  not  purchasers  In  good 
faith.  They  paid  in  cash  tbe  adequate  value 
of  the  property,  relying  upon  the  probate 
proceedings  and  tbe  authority  of  tbe  admin- 
istrator to  sell,  together  with  tbe  court's  or- 
der confirming  tbe  sale.  The  proceedings  not 
appearing  to  have  been  void,  respondents 
took  tbe  land  from  tbe  estate  free  from  any 
claim  of  lien  or  charge  against  it  by  appellant 
for  tbe  personal  obligation  of  Mrs.  Holmes. 
The  Judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  FULLBRTON,  CROW, 
DUNBAR,  and  ROOT,  JJ.,  concur. 


WILLIAMS  et  al.  v.  CITY  OP 

SEATTLE  et  al. 

(Supreme  Court  of  Washington.    Jan.  5,  1906.) 

1.  Eminent  Domain  —  Condemnation  Pro- 
ceedings —  New  Tbial  —  Discbetiom  of 
Court. 

The  granting  of  a  motion  for  a  new  trial 
on  the  issue  of  damages  in  condemnation  pro- 
ceedings on  the  ground  that  the  verdict  is  con- 
trary to  the  evidence  is  peculiarly  within  the 
discretion  of  the  trial  court. 

[Ed.  Note. — For  cases  in  point  see  vol.  18, 
Cent  Dig.  Eminent  Domain,  H  577,  685.] 
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2.  Appeal  —  QuEsnons  fob  Review  — Mat- 
ters Not  Included  in  Record— View  bt 

JUBT. 

An  award  of  a  view  in  condemnation  pro- 
ceedings does  not  place  tlie  jury  in  possession 
of  evidence  in  addition  to  that  given  by  wit- 
nesses on  the  trial,  in  such  sense  as  to  preclude 
the  Supreme  Court  from  reviewing  the  facts 
on  the  ground  that  the  evidence  on  which  the 
jury  based  their  verdict  is  not  all  before  it. 

3.  Eminent  Domain  —  Condemnation  Pro- 
ceedings—Questions FOR  JuRT— Value  of 
Phopkbty. 

It  is  permissible  for  the  jury,  in  assessing 
damages  in  condemnation  proceedings,  to  esti- 
mate the  damages  at  less  than  the  value  placed 
on  the  premises  by  the  opinion  of  any  witness, 
where,  in  addition  to  the  opinions  of  the  wit- 
nesses on  the  question  of  value,  there  is  also 
testimony  describing  the  property,  showing;  the 
selling  price  of  other  property  in  the  vicinity, 
and  that  the  property  in  question  has  prac- 
tically no  market  value. 

4.  Same— Setting  Aside  Verdict— Grounds 
— Insufficiency  of  Award. 

It  was  not  an  abuse  of  discretion  for  the 
trial  judge  to  refuse  to  set  aside  a  verdict  in 
condemnation  proceedings  which  assessed  dam- 
ages at  a  less  sum  than  the  value  placed  on  the 
property  by  the  opinion  of  any  witness,  where 
there  was  other  evidaice  than  the  opinions  of 
witnesses  as  to  the  character  and  consequent 
value  of  the  property,  and  there  was  nothing  to 
show  passion  or  prejudice  on  the  part  of  the 
jury. 
Rudkin  and  Hadley,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  King  County; 
Geo.  £.  Morris,  Judge. 

Condemnation  proceedings  by  the  city  of 
Seattle  and  others  against  W.  E.  Williams 
and  others.  From  the  Judgment  rendered, 
defendants  appeal.    Affirmed. 

Fred  H.  Peterson  and  H.  0.  Force,  for  ap- 
pellants. Scott  Calhoun  and  O.  B.  Tborgrim- 
son,  for  respondents. 

ROOT,  J.  The  respondent  city  Instituted 
condemnation  proceedings  to  acquire  a  strip 
of  land  belonging  to  appellant  Williams, 
which  parcel  of  land  was  a  portion  of  an  un- 
platted tract,  and  which  would  be  situated 
between  the  lines  produced  of  one  of  the  pub- 
lic streets  of  said  city,  and  was  desired  for 
public  street  purposes,  so  that  said  street 
could  be  connected  with  a  street  upon  the 
opposite  side  of  said  property,  thus  making 
a  continuous  street,  of  l^ill  width,  a  narrow 
lane  or  alley  already  connecting  the  two  por- 
tions of  the  street  extending  in  either  direc- 
tion from  said  parcel  of  land.  A  jury  was 
impaneled  and  sworn  to  fix  the  value  of  the 
property  to  be  thus  taken  by  the  city.  Nu- 
merous witnesses  gave  evidence  as  to  the 
value  of  the  parcel  sought  to  be  appropriated. 
These  wltne.sses  testified  as  to  the  location, 
character,  surroundings,  accessibility,  desira- 
bility, and  disadvantages  of  said  strip  of  real 
estate,  and  each  gave  his  estimate  as  to  its 
reasonable  value.  The  lowest  estimate  of 
value  placed  ujwn  the  property  by  any  wit- 
ness was  $400,  and  several  of  them  fixed  the 
amount  in  many  times  this  sum.  The  Jury, 
by  consent  of  the  parties,  viewed  the  premis- 
es, and,  having  heard  all  of  the  evidence,  re- 


turned a  verdict  wherein  they  fixed  the  value 
of  said  property  at  $300.  The  appellant 
moved  for  a  new  trial  upon  the  ground  that 
the  Jury  erred  In  assessing  the  amount  of  the 
recovery,  ia  that  It  was  too  small,  and  that 
the  verdict  was  not  supported  by  the  evi- 
dence, but  that  it  was  contrary  thereto,  in 
that  the  amount  of  the  recovery  was  grossly 
inadequate.  This  motion  was  overruled  by 
the  trial  court,  and  Judgment  entered  upon 
the  verdict    An  appeal  is  taken  therefrom. 

It  was  urged  by  appellant  that  the  amount 
of  the  verdict,  $300,  being  less  than  the  lowest 
estimate  of  value  fixed  by  any  witness,  said 
verdict  Is  unsupported  and  contrary  to  the 
evidence,  and  that  for  that  reason  the  trial 
court  should  have  granted  a  new  triaL  We 
do  not  think  this  necessarily  follows.  In  a 
case  of  this  kind  the  granting  of  a  motion  for 
a  new  trial  Is  peculiarly  within  the  discre- 
tion of  the  trial  court  It  was  suggested  by 
respondent  that,  inasmuch  as  the  members 
of  the  Jury  themselves  viewed  the  premises 
and  doubtless  used  the  Information  they 
thereby  gathered,  we  cannot  review  their 
verdict  for  the  reason  that  what  they  learned 
themselves  by  an  Inspection  of  the  premises 
constituted  evidence  which  we  cannot  have 
before  us,  and  that  we  must  therefore  apply 
the  rule  which  prevents  an  appellate  court 
from  reviewing  questions  of  fact  where  all 
of  the  evidence  is  not  brought  up.  We  do 
not  think  the  rule  Invoked  should  be  applied 
to  a  matter  of  this  kind.  The  Jury  is  not 
permitted  to  view  the  premises  for  the  pur- 
pose of  gathering  evidence,  but  for  the  pur- 
pose of  better  understanding  the  evidence 
which  has  been  adduced  before  it  regarding 
said  premises.  We  will  therefore  review 
questions  such  as  are  presented  here,  not- 
withstanding it  appears  that  the  premises 
were  inspected  by  the  Jury. 

Answering  appellants'  contention  that  there 
was  no  evidence  to  sustain  a  verdict  for 
less  than  $400,  we  call  attention  to  the  fact 
that  the  placing  of  an  amount  upon  this  prop- 
erty by  each  of  the  witnesses  as  its  value  was 
merely  the  expressing  of  the  opinion  of  such 
witness.  If  there  were  no  evidence  In  the 
case  except  these  expressions  of  opinions  by 
the  various  witnesses,  and  no  evidence  or 
facts  which  could  be  deemed  at  variance 
therewith,  we  would  doubtless  feel  that  a  case 
was  presented  wherein  the  trial  court  should 
have  granted  a  new  trial.  But  there  was 
other  evidence.  One  of  the  witnesses,  al- 
though he  had  fixed  the  value  of  the  parcel 
of  land  at  a  certain  sum,  nevertheless,  in 
speaking  thereof,  said  it  had'  "virtually  none. 
In  the  ordinary  way  and  sense  of  selling 
property."  Each  and  all  of  these  witnesses 
gave  a  description  of  this  property,  and 
stated  numerous  facts  calculated  to  show  its 
advantages  and  disadvantages;  considerable 
evidence  being  given  as  to  the  selling  price  of 
other  real  estate  In  that  part  of  the  city.  All 
of  this  evidence  had  to  do  with  facts  which 
the  Jury  bad  a  perfect  right,  and  ;whlch  it 
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was  their  duty,  to  consider  In  arriving  at 
tbelr  verdict  Tlie  (acts  thus  establisbed  by 
this  evidence  evidently  led  tbe  jnry  to  reach 
an  opinion  in  their  own  minds  which  was 
different  from  that  of  any  of  the  witnesses. 
The  evidence  of  these  various  witnesses  as  to 
the  condition,  qualification,  environment, 
merits,  and  demerits  of  this  property,  and 
as  to  the  prices  for  which  other  property 
had  sold  in  that  neighborhood,  viewed  in  tbe 
light  of  their  own  observations  when  they 
viewed  the  premises.  Induced  the  Jury  to  fix 
tbe  value  of  said  premises  in  an  amount 
lower  than  that  estimated  by  any  witness  ex- 
cept tbe  one  who  said  it  had  "virtually 
none."  As  a  matter  of  law,  it  was  certainly 
the  privilege  of  the  jury  to  do  this.  Having 
done  so,  and  tbe  appellants  having  moved 
for  a  new  trial,  it  then  became  the  duty  of 
the  trial  Judge  to  ascertain  whether  or  not 
there  were  any  reasons  for  setting  aside 
such  verdict  If  he  believed  the  verdict  to 
be  grossly  Inadequate  or  that  a  fair  legal 
trial  was  not  had,  he  should  have  granted 
a  new  trial.  No  passion  or  prejudice,  or 
facts  from  which  it  would  necessarily  be  in- 
ferred, are  charged;  and  this  is  not  made  a 
ground  of  tbe  motion  for  a  new  trial.  We 
cannot,  therefore,  presume  that  the  Jury  was 
thus  affected. 

To  the  contention  that  In  the  light  of  all 
of  tbe  evidence  the  verdict  was  so  grossly 
inadequate  as  to  make  it  an  abuse  of  discre- 
tion for  a  trial  judge  to  permit  it  to  stand, 
we  must  say  that  it  does  not  so  appear.  Tbe 
case  was  tried  by  a  resident  judge  of  Seattle, 
who  may  be  reasonably  presumed  to  have 
known,  at  least  In  a  general  way,  of  the  situ- 
ation, character,  and  value  of  this  property, 
and  perhaps  not  unacquainted  with  the  wit- 
nesses. The  latter  were  personally  before 
him.  He  heard  their  testimony,  and  saw 
their  appearance  and  conduct  upon  the  stand. 
He  could  observe  their  manner  of  answering 
questions  and  giving  testimony.  All  of  these 
matters  furnished  the  trial  judge  a  much 
better  opportunity  to  weigh  the  testimony 
than  lias  a  judge  in  an  appellate  court  In 
view  of  these  facts,  and  especially  in  view  of 
tbe  fact  that  the  amounts  stated  by  the  vari- 
ous witnesses  were  but  the  expression  of 
opinion,  and  keeping  in  mind  that  there  was 
much  other  evidence  touching  the  character 
and  condition  of  the  property,  we  cannot  say 
that  the  trial  judge  was  guilty  of  an  abuse 
of  discretion  In  not  granting  the  motion  for 
a  new  trial.  That  courts  should  be  slow  to 
overturn  verdicts  rendered  in  proceedings  of 
this  kind  may  be  seen  by  an  examination 
of  the  following  authorities:  7  Ency.  PI.  & 
Pr.  681,  593,  594;  Parks  v.  Boston,  15  Pick. 
(Mass.)  198;  Chicago,  etc.,  Co.  v.  Jacobs, 
110  111.  414;  McReynolds  v.  B.  &  O.  Co.,  106 
HI.  162 ;  City  of  Kansas  v.  Street  36  Mo.  App. 
666;  City  of  Kansas  v.  Bntterfleld,  89  Mo. 
646,  1  8.  W.  831 ;  Guyer  v.  Davenport  ete, 
R.  Co.,  196  III.  870,  63  N.  B.  732;  Conness  v. 
Indiana,  etc.,  R.  R.  Co..  103  111.  464,  62  N.  E. 


221 ;  Eieman  v.  Cblcago,  etc,  B.  Ca,  123  IlL 
188,  14  N.  E.  18;  Omaha,  eta,  Co.  v.  Walker, 
17  Neb.  432,  23  N.  W.  348 :  Grovea,  etc.,  R.  Co. 
V.  Herman,  206  111.  34,  69  N.  E.  36;  Mitchell 
V.  111.,  etc.,  Co.,  85  IlL  666;  Shoemaker  v. 
United  States,  147  U.  S.  2S2,  13  Sup.  Ct  361, 
37  L.  Ed.  170;  Washburn  v.  M.  &  L.  R.  R. 
Co.  (Wis.)  18  N.  W.  330;  Beverldge  v.  Lewis, 
137  Cal.  610,  67  Pac.  1040,  70  Pac.  1083,  59 
L.  R.  A.  581,  92  Am.  St  Rep.  188 ;  Fort  Street 
etc.,  Co.  V.  Jones,  83  Mich.  415,  47  N.  W.  349; 
Lehigh  Valley  Coal  Co.  v,  Chicago  (C.  C.) 
26  Fed.  416;  In  re  Smith  (Sup.)  15  N.  Y. 
Supp.  516;  Stockton  v.  Chicago,  136  111.  434, 
26  N.  E.  1095;  Gorgas  v.  Philadelphia,  etc., 
Co.,  144  Pa.  1,  22  Atl.  715. 

In  the  case  of  Connesa  v.  Railroad  Com- 
pany, supra,  tbe  court  said:  "In  this  class 
of  cases,  where  the  jury  is  allowed  to  go  and 
view  the  premises,  and  act  from  their  own 
knowledge,  as  well  as  from  the  evidence,  we 
should  only  feel  warranted  In  setting  it 
aside  where  it  appeared  grossly  Inadequate 
or  grossly  excessive."  In  the  case  of  Bev- 
erldge V.  Lewis,  supra,  the  court  used  this 
language:  "The  jury  may  be  permitted.  In 
weighing  the  evidence  In  an  eminent  domain 
proceeding,  to  exercise  their  individual  judg- 
ment as  to  values  upon  subjects  within  their 
knowledge  which  they  have  acquired  through 
experience  and  observation."  In  the  case  of 
Railway  Company  v.  Herman  the  court  spoke 
as  follows:  "In  proceedings  for  the  con- 
demnation of  land,  the  jury  may  base  their 
verdict  on  knowledge  gained  from  inspection 
of  tbe  premises,  as  well  as  upon  the  testimony 
of  witnesses  whose  statements  were  mere 
opinions  and  conclusions  as  to  the  question  of 
the  damages.  When  the  jury  have  viewed 
and  examined  the  premises  in  proceedings  to 
recover  damages  sustained  by  the  construc- 
tion of  a  railroad,  their  own  observation  la 
just  as  good  as  that  of  any  of  the  witnesses, 
and  while  they  are  not  to  disregard  the  testi- 
mony produced  on  the  trial,  they  are,  never- 
theless, not  required  to  repudiate  tbe  evi- 
dence of  their  own  senses."  And  in  the  case 
of  City  of  Kansas  v.  Butterfield,  supra,  the 
court  used  this  language:  "That  they  are 
not  bound  by  the  testimony  of  experts  and 
others  concerning  valuation  of  tbe  land  pro- 
posed to  be  taken  and  the  actual  damage 
done,  but  may  apply  their  own  judgment  and 
knowledge  as  to  such  valuation  and  damage 
in  connection  with  the  testimony  In  the  case." 
It  will  be  noticed  that  these  courts  have  gone 
much  further  than  we  find  It  necessary  or 
proper  to  go  in  this  case. 

No  error  being  assigned  except  that  ut)on 
tbe  action  of  the  trial  court  in  overruling  the 
motion  for  a  new  trial,  and  it  not  being  made 
to  appear  that  such  ruling  was  erroneons,  the 
Judgment  of  tbe  superior  court  is  affirmed. 

MOUNT,  C.  J.,  and  FULLEETON,  CROW, 
and  DUNBAR,  JJ.,  concur. 

RUDKIN,  J.  (dissenting).  The  sole  ques- 
tion at  Issue  in  .this  case  was  the  value  of  » 
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tract  of  land  sought  to  be  appropriated  for  a 
public  use.  The  verdict  of  the  Jury  Is  sub- 
gtantially  less  than  the  lowest  estimate 
placed  on  the  property  by  any  witness  on 
either  side.  Such  a  verdict  Is  In  my  opinion 
contrary  to  the  evidence,  and  should  be  set 
aside.    I  therefore  dissent 

HADLEY,  J.,  concurs. 


BELL  V.  STAACKB  et  al.    (S.  P.  4,808.) 
(Supreme  Court  of  California.    Jan.  2,  1006.) 

1.  Appeai^Filiho  Tbanscbipt— Time. 

Supreme  Court  Rule  2  (78  Pac  vii)  pro- 
%'ides  that  appellant  in  a  civil  action  shall,  with- 
in 40  days  after  the  appeal  is  perfected,  serve 
and  file  a  printed  transcript  of  the  record,  pro- 
vided that,  when  there  is  a  proceeding  pending 
for  Che  settlement  of  a  statement  which  may  be 
used  in  support  of  such  appeal,  the  time  for 
filing  the  transcript  shall  not  begin  to  run  until 
the  settled  statement  or  bill  of  exceptions  has 
been  filed,  and  that,  when  a  party  appealing 
from  the  judgment  has  given  notice  of  a  motion 
for  a  new  trial  before  perfecting  the  appeal,  the 
time  for  filing  and  serving  a  printed  transcript 
shall  not  begin  to  run  until  the  motion  for  a 
new  trial  has  been  decided  or  the  proceedings 
dismissed  for  want  of  prosecution,  and  the  ap- 
peal from  the  judgment  and  from  the  order 
denying  a  new  trial  may,  in  all  cases,  be  pre- 
sented on  the  same  transcript.  Held  that, 
where  a  motion  for  a  new  trial  has  been  made, 
the  time  for  filing  the  transcript  on  an  appeal 
from  the  judgment  b^an  to  run  from  the  date 
the  order  denying  or  dismissing  the  motion  for 
the  new  trial  was  filed  with  the  clerk,  and  not 
from  the  date  the  appeal  from  the  order  denying 
the  new  trial  was  perfected. 

2.  New  TriaIi— Denial— Obdebs— Notice. 

A  party  making  a  motion  for  a  new  trial 
is  bound  to  take  notice  of  the  filing  of  an  order 
denying  the  same,  and  is  not  entitled  to  the 
service  of  notice  thereof  by  the  adverse  party. 

3.  Appeal— Filing  Tbanbcbipt— Denial   of 
New  Teial. 

Where  a  party  moving  for  a  new  trial  is 
not  entitled  to  notice  of  the  making,  filing,  or 
entry  of  the  order  denying  the  new  trial,  the 
time  for  an  appeal  therefrom  and  the  time  for 
filing  the  transcript  on  appeal  begin  to  run  at 
once  upon  the  filing  or  entry  of  such  order. 

In  Bank.  Appeal  from  Superior  Court, 
Santa  Barbara  Comity;  J.  W.  Taggart, 
Judge. 

Action  by  John  S.  Bell  against  George 
Staacke  and  others.  From  a  judgment  lu 
favor  of  defendants,  plaintiff  appeals.  On 
motion  to  dismiss.    Granted. 

See  74  Pac,  774. 

Richards  &  Carrier,  James  L.  Crittenden, 
and  B.  F.  Thomas,  for  appellant.  Canfleld 
&  Starbudc  and  T.  Z.  Blakeman,  for  respond- 
dents. 

SHAW,  J.  The  defendant  Teresa  Bell, 
as  administratrix  with  the  will  annexed  of 
the  estate  of  Thomas  Bell,  deceased,  moves 
the  court  to  dismiss  the  appeal  of  the  plain- 
tiff from  the  judgment  of  the  superior  court 
€ntered  therein  on  October  28,  1904.  The 
motioo  is  made  on  the  ground  that  the  time 


allowed  by  law  and  by  the  rules  of  this  court 
for  the  filing  of  the  transcript  on  appeal  has 
expired,  and  hence  that  under  the  provisions 
of  rule  5  (78  Pac.  vlll)  the  appeal  from  the 
judgment  must  be  dismissed.  At  the  time 
the  appeal  was  perfected  a  proceeding  was 
pending  for  the  settlement  of  a  statement  of 
the  case  to  be  used  on  a  motion  then  pending 
In  the  lower  court  for  a  new  trial.  The  time 
for  the  filing  of  the  transcript  of  the  record 
in  this  court,  under  such  circumstances.  Is 
fixed  by  subdivision  1  of  rule  2  (78  Pac.  vlI), 
which  Is  as  follows:  "(1)  The  appellant  in 
a  civil  action  shall,  within  forty  days  after 
the  appeal  is  perfected,  serve  and  file  the 
printed  transcript  of  the  record,  duly  certi- 
fied to  be  correct  by  the  attorneys  of  the  re- 
spective parties,  or  by  the  clerk  of  the  court 
from  which  the  appeal  Is  taken;  provided, 
that  when  there  Is  a  proceeding  pending  for 
the  settlement  of  a  bill  of  exceptions  or  a 
statement  which  may  be  used  In  support  of 
such  appeal,  the  time  for  filing  and  serving 
the  transcript  shall  not  begin  to  run  until 
the  settled  and  authenticated  statement  or 
bin  of  exceptions  has  been  filed;  and  pro- 
vided further,  that,  when  a  party  appealing 
from  a  judgment  has  given  notice  of  motion 
for  a  new  trial  before  perfecting  said  appeal, 
the  time  for  filing  and  serving  the  printed 
transcript  shall  not  begin  to  run  until  the  mo- 
tion for  a  new  trial  has  been  decided  or  the 
proceeding  dismissed  for  want  of  prosecution ; 
and  the  appeal  from  the  judgment  and  from  an 
order  denying  a  new  trial  of  the  Issue  may 
in  all  cases  be  presented  upon  the  same  tran- 
script." The  statement  to  be  used  on  the  mo- 
tion for  a  new  trial  was  settled,  authenti- 
cated, and  filed  on  May  29,  1905,  and  the  mo- 
tion for  new  trial  was  denied  by  an  order 
filed  with  the  cletlt  of  the  superior  court  on 
June  24,  1905.  The  date  of  Its  entry  is  un- 
certain. The  purpose  of  this  part  of  rule  2 
was  to  give  the  appellant  an  opportunity.  If 
he  so  desired,  to  present  the  appeals  from  the 
Judgment  and  from  the  order  denying  a  new 
trial  upon  the  same  transcript  To  give  ef- 
fect to  this  purpose  It  Is  necessary  to  construe 
the  words  of  the  last  proviso  as  meaning 
that  the  time  for  filing  the  transcript  shall  not 
begin  to  run  until  the  order  denying  or  dis- 
missing the  motion  for  a  new  trial  has  not 
only  been  made,  but  has  also  been  either  en- 
tered on  the  minutes  of  the  superior  court,  or 
filed  with  the  cl«'k  thereof,  so  as  to  give  an 
Immediate  right  to  appeal  therefrom,  under 
section  939  of  the  C!ode  of  Civil  Procedure, 
and  the  decisions  of  this  court  construing  the 
same  In  that  particular.  Upon  this  construc- 
tion of  the  rule,  the  time  prescribed  for  the 
filing  of  the  transcript  began  to  run  at  all 
events  on  June  24,  1906,  when  the  order 
denying  the  motion  for  new  trial  was  filed 
with  the  clerk,  and,  according  to  the  language 
of  the  rule,  the  time  expired  40  days  there- 
after ;  that  Is,  on  August  3, 1906.  The  notice 
of  motion  to  dismiss  this  appeal  for  this  cause 
was  served  on  the  attorney  for  the  appellant 
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and  filed  In  this  court  on  August  16,  1905.  At 
that  time  no  transcript  of  the  record  had  been 
filed  nor  bad  It  been  filed  on  September  5, 
1905,  the  date  when  the  appellant's  affidavit  In 
opposition  to  this  motion  was  sworn  to  by  his 
attorney.  We  are  therefore  constrained  to 
hold  that  the  motion  Is  well  founded,  and  that 
the  appeal  from  the  judgment  must  be  dis- 
missed. 

It  is  further  contended,  on  behalf  of  the  ap- 
pellant, that  the  last  clause  of  the  subdivision 
of  the  rule  above  quoted,  that  "the  appeal 
from  the  Judgment  and  from  the  order  deny- 
ing a  new  trial  of  the  issue  may  In  all  cases 
be  presented  upon  the  same  transcript"  was 
Intended  to  allow  still  further  time  for  the 
filing  of  the  transcript,  and  must  be  construed 
to  allow  the  appellant  to  file  his  transcript 
on  an  appeal  from  the  Judgment,  at  any  time 
within  40  days  after  he  has  perfected  an  ap- 
peal from  the  order  denying  a  new  trial.  In 
furtherance  of  this  contention  be  shows  by 
aflBdavlt  that  on  August  15, 1905,  he  perfected 
an  appeal  from  that  order,  and  that  the  time 
for  filing  the  transcript  on  that  appeal  would 
not  expire  until  September  24,  1905,  which 
was  after  the  submission  of  this  motion  to 
dismiss.  In  answer  to  this  contention,  we 
have  to  say  that  such  was  not  the  purpose  of 
the  rule,  and  It  Is  not  so  expressed.  It  should 
be,  and  Is,  the  policy  of  the  court  to  expedite 
proceedings  on  appeal,  rather  than  to  delay 
them,  or  permit  opportunities  for  delay.  The 
rule  In  question,  in  order  to  avoid  the  ex- 
pense of  utmecessary  and  oftentimes  burden- 
some costs,  where  a  party  Intends  to  appeal 
both  from  the  Judgment  and  from  the  order 
denying  a  new  trial,  and  there  Is  unavoidable 
delay  in  the  decision  of  the  motion  for  new 
trial,  so  far  departs  from  this  policy  as  to 
permit  such  further  delay  only  as  may  be 
sufficient  to  enable  a  party,  by  proper  dili- 
gence, to  have  both  appeals  heard  together 
and  on  the  same  transcript.  But  the  rule 
was  not  Intended  to  encourage  delay,  nor  to 
give  more  time  than,  with  diligent  effort,  is 
necessary  to  accomplish  the  object  sought. 
When  the  order  denying  a  new  trial  is  filed 
or  entered,  the  party  aggrieved  may  immedi- 
ately perfect  an  appeal  therefrom,  and  the  40 
days  allowed  by  the  rule  after  the  day  when 
the  time  for  that  appeal  begins  to  run  is  am- 
ple time  within  which  to  print,  serve,  and  file 
the  transcript.  Including  the  record  on  both 
appeals.  If  a  party  chooses  to  delay  for 
more  than  40  days  the  taking  of  an  appeal 
from  the  order,  he  thereby  loses  the  opportu- 
nity afforded  to  him  by  the  rule  to  save  the 
expense  of  twice  printing  the  Judgment  roll 
and  the  clerk's  fee  for  an  additional  filing. 

In  view  of  some  matters  alleged  in  the  affi- 
davit filed  on  behalf  of  the  appellant  on  the 
hearing  of  this  motion,  It  may  be  further  stat- 
ed that  the  appellant  was  not  entitled  to  no- 
tice from  the  adverse  party,  or  from  any  one, 
of  the  making,  filing,  or  entry  of  the  order 
denying  a  new  trial,  and  that  the  time  for 
an  appeal  therefrom,  and  also  the  time  for  the 


filing  of  the  transcript  on  the  present  appeal, 
began  to  run  at  once  upon  such  filing  or  en- 
try, without  regard  to  any  notice  or  knowl- 
edge thereof  by  the  appellant,  or  his  attor- 
neys. Parties  and  their  attorneys  are  bound 
to  take  notice  and  Inform  themselves  of  such 
proceedings  without  assistance  from  the  ad- 
verse parties.  This  Is  the  general  rule.  The 
time  for  the  doing  of  an  act  or  the  taking  of 
a  step  In  a  proceeding  In  court  begins  to  run 
from  the  service  of  a  notice  of  some  previous 
act  or  step,  only  in  cases  where  by  some  law 
or  rule  of  court  It  Is  so  provided. 

The  appeal  from  the  Judgment  Is  dis- 
missed. 

We  concur:  BEATTX,  C.  J.,  VAN  DYKE, 
J.;  McPARLAND,  J. ;  HENSHAW,  J.;  AN- 
GELLOTTI,  J. ;   LORIGAN,  J. 


148  Cal.  no 

LOS  ANGELES  CITY  SCHOOL  DIST.  OP 

LOS   ANGELES   COUNTY   et  al.   v. 

LONGDEN  et  al..  County  Sup'rs. 

(L.    A.    1,802.) 

(Supreme  Court  of  California.    Dec.  26,  1905.) 

1.  Schools  and  School  Distbicts— Natubb 
OF  School  District— Cobporate  Bntitt— 
Meboeb  in  City. 

A  school  district  is  a  corporation  of  quasi 
municipal  character,  and,  though  its  terri- 
torial limits  may  be  actually  coterminous  with 
those  of  a  city,  the  identity  of  the  school  dis- 
trict as  a  corporate  entity  is  not  lost  or  merged 
in  that  of  the  city. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Schools  and  School  Districts,  U 
39,  40.] 

2.  Same  —  Distbicts  Embbacino  Citt  — 
PowEB  TO  Issue  Bonds. 

Const,  art.  11,  S  6,  provides  that  city  char- 
ters adopted  by  authority  of  the  Constitution 
shall  be  subject  to  and  controlled  by  general 
laws,  except  in  municipal  affairs.  Article  4,  S 
25,  subd.  27,  prohibits  the  passage  of  local  laws 
for  the  management  of  common  schools.  Arti- 
cle 9,  I  5,  requires  the  Legislature  to  provide 
for  a  system  of  common  schools.  Pol.  Code,  { 
1576,  provides,  in  effect,  that  a  city,  together 
with  territory  annexed  thereto  for  school  pur- 
poses, shall  constitute  a  separate  school  dis- 
trict Sections  1880-1887  authorize  the  board 
of  trustees  of  a  school  district  to  issue  bonds  to 
raise  money  for  purchasing  school  sites  or 
building  and  improving  scboolhouses,  etc.,  and 
prescribe  the  procedure  for  the  issuance  of  such 
bonds.  Held,  that  while  a  city  may,  when  an- 
thorized  by  its  charter,  issue  municipal  bonds 
for  school  purposes,  yet  its  power  so  to  do  is 
not  exclusive,  and  the  school  district,  em- 
bracing the  city  and  territory  attached  thereto 
for  school  purposes,  may,  independently  of  the 
city,  issue  district  school  bonds  in  the  manner 
prescribed  by  the  Political  Code. 

In  Bank.  Application  by  the  Loa  Angeles 
city  school  district  of  Los  Angeles  county 
and  others  for  a  writ  of  mandate,  prayed  to 
be  directed  against  O.  W.  T^ongden  and  others, 
constituting  the  board  of  supervisors  of  Los 
Angeles  county.    Writ  awarded. 

W.  B.  Mathews  and  S.  B.  Robinson,  for 
plaintiffs.  J.  D.  Fredericks,  DIst.  Atty.,  and 
Hartley  Shaw,  Chief  Deputy,  for  defendants. 
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'  HENSHAw;  J:  This'  I8  an  o^lgbml  ap- 
plication to  this  court  for  a  writ  of  mandate, 
growing  out  of  the  following  facts:  The 
Los  Angeles  city  school  district  of  Iios  An- 
geles coonty  comprises  for  Its  territory  the 
city  of  Los  Angeles  and  certain  contiguous 
ontlylng  lands.  Its  governing  body  is  the 
board  of  trustees  of  los  Angeles  city  school 
district  of  Los  Angeles  county,  whose  mem- 
bers are  the  same  as  those  of  the  board  of 
education  of  the  dty  of  Los  Angeles.  This 
board  of  trustees,  in  compliance  with  the 
provisions  of  section  1880  et  seg.  of  the  Polit- 
ical Code,  initiated  proceedings  for  the  Issu- 
ance of  bonds  of  the  school  district,  which 
proceedings  were  regularly  carried  to  the 
point  where  the  board  of  trustees  certified  to 
the  board  of  supervisors  of  the  county  its 
action  In  the  premises,  as  provided  by  sec- 
tion 1881  of  the  Political  Code.  The  board 
of  snpervisors  has  refused  to  Issue  the  bonds, 
as  required  by  section  1884,  upon  the  ground 
that  the  city  of  Los  Angeles,  as  a  municipal 
corporation,  has,  under  its  charter  and  the 
laws  of  the  state,  the  sole  and  exclnslve 
right  to  issue  Irands  for  the  purpose  speci- 
fied. This  is  the  only  issue  presented  by  this 
controversy.  It  has  been  repeatedly  decided 
that  a  school  district  is  a  corporation  of  quasi 
municipal  character,  and,  though  its  territo- 
rial limits  may  be  actually  coterminous  with 
those  of  a  city,  the  Identl^  of  the  school  dis- 
trict, as  a  corporate  entity.  Is  not  lost  nor 
merged  in  that  of  the  city.  Estate  of  Bni- 
mer,  SO  Cal.  131;  Hughes  v.  Ewlng,  93  Cal. 
414,  28  Pac  1067;  Kennedy  v.  Miller,  9T  Cal. 
429,  32  Pac.  558;  In  re  Wetmore,  99  Cal.  148, 
83  Pac.  769;  Board  of  Education  v.  Board  of 
Trustees,  129  Cal.  699,  62  Pac.  173;  Mitchell 
V.  Board  of  Education,  187  Cal.  372,  70  Pac. 
180;  Hanco<&  v.  Board  of  Edncatlon,  140  Cal. 
554,  74  Pac.  44.  Thus,  in  the  last-cited  case, 
it  Is  said :  "Every  city  constitutes  a  separate 
school  district,  including  such  outlying  ter- 
ritory as  may  be  legally  attached  to  It  (PoL 
Code,  f  1576.)  •  •  ♦  A  city  charter  adopt- 
ed under  the  provisions  of  the  constitution, 
has  no  effect  whatever  upon  the  existence 
or  legal  character  of  a  school  district  formed 
under  the  general  law." 

That  school  districts  may,  in  proper  cases, 
Issue  bonds.  Is,  of  course,  not  disputed.  It 
remains  to  be  considered  whether  this  gener- 
al power  to  issne  bonds,  which  has  been 
granted  to  school  districts,  has  been  taken 
away  from  this  particular  school  district 
by  force  of  the  charter  of  the  city  of  Los 
Angeles.  Upon  this  proposition  the  conten- 
tion of  resiwndent  is  that  all  matters  touch- 
ing schools  within  the  corporate  limits  of  a 
city  are  "municipal  affairs,"  and  that  as, 
under  the  provisions  of  section  6  of  article  11 
of  the  Constitution,  the  charter  of  a  city  Is 
supreme  In  municipal  affairs,  the  charter  of 
Los  Angeles  thus  becomes  the  sole  guide,  au- 
thority, and  power  for  the  Issuance  of  school 
bonds;  that  the  charter  of  Los  Angeles  denies 
the  power  to  Its  board  of  education  to  take 


the  Initiatory  stepd  towards  the  issuance  of 
school  bonds,  and  confers  that  power  upon  its 
city  conndl;  and  that  Its  city  council,  under 
the  provisions  of  section  78  of  the  charter, 
draws  Its  power  from  the  provisions  of  the 
general  Improvement  act  of  1901.  Herein 
reliance  Is  placed  upon  the  language  of 
this  court  In  the  case  of  Law  v.  San  Francis- 
co, 144  Cal.  384,  77  Pac.  1014.  There  this 
court  bad  under  consideration  the  question 
of  the  power  of  the  municipality  to  Issue 
bonds  for  the  erection  of  new  schoolhouses 
and  the  improvements  of  existing  school- 
houses,  and  the  case  of  In  re  Wetmore,  99 
CaL  151,  33  Pac.  769,  was  cited  and  quoted 
from,  to  the  effect  that,  as  schoolhouses  are 
essential  aids  In  the  promotion  of  education, 
their  erection  is  but  incidental  to  the  main- 
tenance of  the  schools,  and  falls  as  complete- 
ly within  the  functions  of  a  municipal  gov- 
ernment, as  does  the  erection  of  a  hospital 
for  Its  indigent  poor,  or  buildings  for  Its  fire 
engines.  It  thus  may  be  taken  as  decided 
and  settled  that  a  city,  as  sncb,  may  bond 
itself  for  public  school  purposes,  and  that 
this  power  extends  to  all  cases  where  the  ob- 
ject is  in  furtherance,  and  not  In  derogation 
of,  or  In  conflict  witli,  the  general  school 
system  established  by  the  state.  For  in  tbla 
connection  it  must  be  remembered,  as  was 
said  in  Hancock  v.  Board  of  SMucation,  140 
Cal.  554,  74  Pac.  44,  that  the  school  system  of 
the  state  is  a  matter  of  general  concern,  and 
not  a  municipal  affair.  It  may  be  well  to 
dwell  upon  this  distinction  with  more  partic- 
ularity, and  in  so  doing  to  point  out  the  well- 
recognised  and  oft-repeated  difference  be- 
tween the  acts  of  the  city  as  a  city,  and  the 
acts  of  the  school  district,  which  may  com- 
prise the  same  territory.  They  are  essential- 
ly the  acts  of  two  different  corporate  entitles 
— the  powers  of  the  city  being  drawn  from 
its  charter,  the  powers  of  the  school  dis- 
trict being  derived  from  the  provisions  of 
the  Political  Code;  the  bonds  which  the  city 
Issues  being  municipal  bonds  of  that  city, 
and  the  power  to  Issue  them  being  derived 
from  the  charter  taken  with  the  general  laws, 
while  the  bonds  of  the  school  district  are, 
in  name  and  in  tact,  school  district  bonds, 
the  right  and  power  to  issue  them  being  de- 
rived from  the  Political  Code.  What,  there- 
fore, the  Wetmore  Case  and  the  Law  Case 
decided  was  that  the  erection  of  schoolhouses 
within  the  corporate  limits  of  a  municipality 
was  Justly  to  be  regarded  as  a  municipal  af- 
fair, and  that  the  city,  therefore,  as  such,  could 
create  a  bonded  indebtedness  for  such  and 
like  purposes,  even  though  power  to  do  the 
same  thing  was,  under  the  general  school 
system  of  the  state,  vested  in  a  school  dis- 
trict, which,  while  occupying  the  same  terri- 
tory as  that  of  the  city,  was  still  In  point  of 
law  a  distinct  corporate  entity.  It  follows, 
therefore,  that  the  declaration  of  this  court 
that  the  Issuing  of  bonds  for  the  building 
of  schoolhouses  by  a  city  Is  a  municipal  affair 
constitutes  in  no  sense  a  negation  of  the  fact 
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that  aiiotta«r  corporate  entity — ^the  school  dla- 
trlct — may,  nnder  the  general  school  system 
of  the  state,  do  the  same  thing  for  the  same 
purpose. 

Moreover,  it  shonld  be  finally  emphasized 
that  the  power  of  a  mmiidpallty  in  this  re- 
gard can  only  mn  cnrrent  with,  and  never 
wnnter  to,  the  general  laws  of  the  state 
touching  the  common  school  system.  To  such 
general  laws.  If  conflict  arises,  all  municipal 
charters  must  be  subservient.  Const,  art  0, 
{  6,  and  article  4,  f  25,  subd.  27.  In  the  case 
of  In  re  Wetmore,  90  Oal.  146,  33  Pac.  769, 
the  Identical  question  here  presented  was, 
onder  a  somewhat  dissimilar  gnise,  consider- 
ed and  disposed  of,  and  an  analysis  of  the 
Wetmore  Case  will  make  this  plain.  In  that 
case  the  city  council  of  the  city  of  Oakland 
had  Issued  its  bonds  for  school  purposes  un- 
der the  act  of  March  19,  1889;  the  successor 
to  which  act  being  the  present  general  Im- 
provement act  of  1901..  A  taxpayer  called 
In  question  the  vatldtty  of  the  bond  issue, 
and  urged,  as  one  of  hla  objections,  that  such 
bonds  could  be  Issued  only  by  the  school 
district  It  win  be  noted,  therefore,  that  the 
question  under  consideration  in  Be  "Wetmore 
was  the  rerrerse  of  the  one  here  presented; 
In  the  Wetmore  Oase  It  being  contended  that 
the  school  district  had  exclusive  power  to 
Issue  school  bonds,  while. In  the  case  at  bar 
the  contention  Is  that  the  city  holds  this  ex- 
clusive power.  This  court  declared  that  the 
provisions  of  sections  1880-1887  of  the  Politi- 
cal Code  for  the  Issuance  by  the  supervisors 
of  the  county  of  school  district  bonds  do  not 
limit  or  qualify  the  power  conferred  by  the 
act  of  March  19,  1889,  upon  an  Incorporated 
city  to  Issue  its  own  bonds  for  the  same  pur* 
pose,  notwithstanding  the  provisions  of  sec- 
tion 1S76  of  the  same  Code  making  such  In- 
corporated dty  a  school  district,  saying: 
"Theiw  is  not,  however,  any  inconsistency  be- 
tween the  two  acts.  The  bonds  authorized 
by  these  sections  of  the  Political  Code  are 
different  obligations  from  those  issued  by  the 
municipal  corporation  under  the  act  of  March 
19,  1888.  A  school  district  has  not,  like  an 
Incorporated  city,  any  financial  officers,  nor 
has  it  been  Intrusted  with  the  power  of  as- 
sessment and  taxation  which  Is  conferred  up- 
on an  Incorporated  city,  and  for  these  rea- 
sons, as  well  as  others,  the  Legislature  would 
naturally  Intrust  to  the  supervisors  of  the 
county,  as  being  the  body  having  the  financial 
supervision  of  the  school  district,  the  function 
of  Issuing  and  providing  for  the  payment  of 
school  district  bonds;  and  as  by  the  Consti- 
tution bonds  cannot  in  any  case  be  Issued, 
except  upon  a  vote  of  two-thirds  of  the  quali- 
4ed  electors  of  the  district  voting  upon  the 
question  of  their  Issuance,  the  agency  by 
'which  they  might  be  executed  would  seem 
Immaterial,  and  there  would  be  little  likeli- 
hood of  an  issuance  being  authorized  to  be 
made  for  the  same  purpose  by  each  agency. 
■♦  ♦  •  If  it  should  be  conceded  that  the 
power  to  issue  bonds  for  the  same  purposes 


rests  In  the  8iq;)ervlson  at  the  Instance  of 
the  school  district,  and  also  In  the  city  lt< 
self,  the  bonds  which  are  authorized  by  the 
Political  Code  are  to  be  Issued  in  the  oor- 
porate  name  of  the  school  district,  which  by 

section  1575  of  that  Code  must  be  ' 

district  of county,'  whereas  the  bonds 

in  question  are  those  of  the  nraniclpaUty  of 
the  city  of  Oakland,  and  their  validity  Is  to 
be  determined  by  the  power  of  the  mimlcipal 
corporation  to  Issue  them." 

It  follows  from  the  foregoing  that  while 
the  city  of  Los  Angeles,  In  a  proper  case, 
would  have  the  power  to  Issue  its  municipal 
bonds  for  the  erection  of  new  schoolhouses 
and  the  Improvement  of  existing  ones,  for 
the  acquisition  of  land  for  these  purposes, 
and  the  like,  the  school  district,  petitioner 
herein,  has  also  Its  separate  and  Independent 
power  to  do  the  same  thli^  and  that  the 
bonds  so  Issued  are  not  municipal  bonds  of 
the  city  of  Los  Angeles^  but  are  the  bonds  of 
the  school  district  proper,  and  the  writ  of 
mandate  should  issue  accordingly. 
'    Let  the  mandate  Issue  as  prayed  for. 

We    concur:    McFARLAND,    J.;  ANGEL- 
LOTTI,  J.;  VAN  DYKE,  J.;  LOBIQAN,  J. 


LOS  ANGELES   CITT  HIGH  SCHOOL 

DIST.  et  al.  v.  LONGDEN  et  al.. 

County  Sup'rs.    (L.  A.  1,803.) 

(Supreme  Court  of  California.    Dec.  26,  1905.) 

In  Bank.  Application  by  the  Los  Angeles 
city  high,  school  district  and  others  for  a 
writ  of  mandate,  prayed  to  be  directed 
against  O.  W.  Longden  and  others,  as  super- 
visors of  the  county  of  Los  Angeles.  Writ 
awarded. 

W.  B.  Mathe-WB  and  S.  B.  Robinson,  for 
plaintiffs.  J.  D.  Fredericks,  DIst.  Atty.,  and 
Hartley  Shaw,  Chief  Deputy,  for  defendants. 

PER  CDRIAM.  The  question  here  present* 
ed  is  identical  with  that  considered  and  decid- 
ed in  Los  Angeles  City  School  District  v.  Long^ 
den  et  al.  (L.  A.  1,802)  83  Pac.  246 ;  the  bonds 
in  this  case  being  for  the  purpose  of  acquir- 
ing lands  for  high  school  purposes  and  for  the 
erection  of  appropriate  high  school  butldings. 

For  the  reasons  given  in  L.  A.  1,802,  let 
mandate  issue  as  prayed  for. 


MS  Cal.  393 
HAWLEY  *t  al.  v.  KAPITZ  et  al.  (L.  A. 
1,454.) 
(Supreme  Court  of  California.     Dec  30,  1905.) 

1.  Deeds  —  Constrtjctiow  —  Covenants  — 
CoNomoNS   Stteseqcent. 

Where  a  deed  provided  that  it  was  "upon 
the  express  agrcempnt"  of  the  grantee  to  build 
or  cause  to  be  built  on  the  premisps,  within 
six  months,  a  dwelling  house  to  cost  not  less 
than  ^L'^iOO.  which  aKreemeot  was  considered 
aa  a  part  of  the  consideration  for  the  couvey- 
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ance,  such  proTiaion  eonstitnted  a  mere  personal 
covenant  on  the  part  of  the  grantee,  and  was 
not  a  condition  subsequent,  authorizing  a  for- 
feiture  for   nonperformance. 
2.  EviDENCB— Explanation     or    Deed     bt 

Paboi.. 

Where  a  clause  in  a  deed  proridinK  for  the 
construction  of  a  building  was  neither  am- 
biguous nor  equivocal,  and  whether  it  created  a 
condition  subsequent  or  a  mere  personal  cove- 
nant was  a  matter  of  pure  legal  interpreta- 
tion, parol  evidence  was  inadmissible  to  show 
that  UM  parties  intended  it  to  be  a  condition 
anabseqaent  and  clause  of  forfeiture. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  {  2068.J 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  B.  N.  Smith, 
Judge. 

Action  by  F.  Robert  Hawley  and  others 
against  William  Kn&tz  and  others.  From  a 
judgment  in  favor  of  defendants,  plalntifCa 
appeal.    Affirmed. 

J.  Marion  Brooks  and  Edward  H.  Bentley, 
for  anpeUants.  P.  W.  Dooner,  for  respond- 
ents. 

liORIOAN,  J.  The  plaintiffs  on  November 
28,  1901,  executed  to  defendant  WilUam 
Kafltz  a  grant,  bargain,  and  sale  deed  of  a 
lot  In  the  Electric  Railway  Homestead  Abso- 
ciatlon  Tract  in  the  city  of  Los  Angeles  for  a 
moaej  consideration  of  $375.  Tlie  deed  con- 
tained the  following  provision:  "This  deed 
Is  given  by  the  parties  of  the  first  part,  and 
accepted  by  the  second  party,  upon  the  ex- 
press agreement  of  the  second  party  to  build, 
or  cause  to  be  built,  upon  the  said  premises 
within  six  (6)  months  from  the  date  hereof 
a  dwelling  bouse  to  cost  not  less  than  fifteen 
hundred  ($1,500.00)  dollars.  Said  agreement 
being  considered  by  the  parties  hereto  as  part 
consideration  for  this  conveyanca"  No  dwell- 
ing of  any  kind  was  built  upon  the  lot  within 
the  six  months  specified,  and  subsequent  to 
the  expiration  of  that  period  plaintiffs 
brought  this  action  to  have  the  right  of  de- 
fendant in  said  lot  declared  forfeited  and  for 
a  decree  requiring  a  reconveyance  to  them  by 
defendant  of  the  property.  Defendant  had 
judgment,  from  which  plaintiffs  appeal ;  their 
appeal  being  accompanied  by  a  bill  of  excep- 
tions. 

The  only  question  arising  on  this  appeal 
from  the  judgment  Is  as  to  the  nature  of  the 
provision  Inserted  In  the  deed  relative  to  the 
building  of  a  house  on  the  lot  granted  within 
six  months  and  the  correctness  of  the  con- 
struction the  trial  court  gave  it  As  to  this 
provision  It  Is  Insisted  by  plaintiff  that  by 
virtue  of  its  incorporation  In  the  deed  an 
estate  on  condition  subsequent  was  created, 
and,  defendant  having  failed  to  perform  the 
condition,  his  interest  in  the  property  was 
subject  to  forfeiture  at  the  instance  of  plain- 
tiffs for  nonperformance  of  the  condition. 
The  trial  court  held  that  this  provision  did 
not  create  a  condition  subsequent;  that  it 
amounted  simply  to  a  personal  covenant. 
We  think  there  can  be  no  question  of  the  ac- 
curacy Of  the  constractioa  placed  upon  it  by 


the  court  Conditions  subsequent  are  those 
which  In  terms  operate  upon  an  estate  con- 
veyed and  render  It  liable  to  be  defeated  for 
breach  of  the  conditions.  Such  conditions 
are  not  favored  In  law  because  they  tend  to 
destroy  estates,  and  no  provision  in  a  deed 
relied  on  to  create  a  condition  subsequent 
will  be  so  interpreted,  if  the  language  of  the 
provision  will  bear  any  other  reasonable  con- 
struction. While  no  precise  form  of  words 
Is  necessary  to  create  a  condition  subsequent 
still  It  must  be  created  by  express  terms  or 
by  clear  implication.  Merely  reciting  in  a 
deed  that  It  Is  in  consideration  of  a  certain 
sum,  and  that  the  grantee  shall  do  other 
things  fQ>ecified  therein,  does  not  create  an 
estate  upon  condition.  There  must  be  lan- 
guage used  which  is  bo  clear  as  to  leave  no 
doubt  but  that  the  grantor  intended  that  an 
estate  upon  condition  subsequent  should  be 
created — language  which  ex  proprlo  vigore 
Imports  such  a  condition.  Onllen  v.  Sprigg, 
83  Cal.  64,  23  Fac.  222;  Behlow  v.  B.  P.  R.  R. 
COh  130  Cal.  19,  62  Pat  295. 

In  the  case  at  bar  the  provision  in  question, 
which  It  is  claimed  created  a  condition  subr 
sequent,  contains  no  language  which  in  terms 
declares  sucb  a  condition,  or  which  by  neces- 
sary Implication  imports  one.  There  is  an  en- 
tire absence  of  any  of  those  apt  or  appropriate 
words  or  expressions  which  are  usually  em- 
ployed for  thepurpose  of  creating  a  condition 
subsequent — technical  terms,  which,  if  a  con- 
dition subsequent  Is  Intended  to  be  created, 
generally  follow  the  granting  clause  of  the 
deed,  and  declare  that  the  estate  conveyed  Is 
upon  "express  condition"  that  certain  things 
shall  be  done,  or  "provided,  however,"  or  "In 
the  event  that"  certain  terms  Imposed  are  or 
are  not  complied  with,  the  deed  shall  be  void, 
and  the  estate  granted  shall  be  terminated 
and  forfeited.  Neither  Is  there  in  the  deed 
any  declaration  that  in  the  event  of  the  fail- 
ure of  the  grantee  to  build  within  the  stipu- 
lated time  the  deed  shall  be  void,  nor  any 
provision  declaring  a  forfeiture  or  right  of 
re-entry  for  breach  of  condition.  Nor  does  It 
appear  from  the  deed  that  any  specified  pur- 
pose was  to  be  attained  by  the  grantor  in 
having  the  building  erected  on  the  lot  within 
the  given  time,  or  that  its  erection  was  the 
sole  consideration  for  the  conveyance.  In 
fact,  there  Is  not  only  an  entire  omission  on 
the  part  of  the  grantor  to  use  any  technical 
language,  such  as  is  ordinarily  employed  to 
create  an  estate  on  condition  subsequent,  but 
there  is  also  an  entire  absence  of  any  lan- 
guage Indicating  that  for  noncompliance  with 
the  stipulation  to  build  it  was  the  intention 
of  the  grantor  that  the  estate  granted  should 
be  defeated  and  forfeited.  Not  only  is  there 
no  language  which  would  create  a  condition 
subsequent  but  the  language  actually  em- 
ployed, "this  deed  Is  upon  the  express  agree- 
ment," Implies  a  personal  covenant,  and  not 
a  condition.  As  supporting  this  conclusion 
we  refer  to  CuUen  v.  Sprigg,  supra ;  Behlow 
V.  S.  P.  R.  R.  Co.,  supra ;  City  of  Portland 
V.  Terwilllger.  16  Or.^^.  W^^^  ^^g|i^ 
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«r'8  Ex'r  V.  Ryan,  63  Vt.  227,  22  Atl.  574; 
Graves  v.  Deterling,  120  N.  T.  447,  24  N.  E. 
655;  and  Stone  v.  Houghton,  139  Mass.  175, 
31  N.  E.  719.  In  this  last  case  cited  a  pro- 
vision almost  Identical  with  the  instant  pro- 
vision under  review  here  was  declared  not 
to  create  a  condition,  and  one  of  the  same 
general  nature  was.  In  Behlow  t.  S.  P.  R.  R. 
Co.,  supra,  construed  as  simply  a  personal 
covenant 

Under  the  bill  of  exceptions,  accompanying 
the  appeal  from  the  Judgment,  the  only  point 
presented  is  as  to  the  ruling  of  the  lower 
court  upon  the  admissibility  of  certain  evi- 
dence offered  on  the  part  of  the  plaintiffs. 
The  offer  was  to  prove  that  the  clause  In  the 
deed  was  understood  by  the  parties  as  "in- 
tended to  be  a  condition  subsequent  and 
clause  of  forfeiture."  The  court  refused  the 
offer,  and  properly  so.  The  clause  In  the 
deed  was  In  no  wise  ambiguous  or  equivocal. 
Its  language  was  plain  and  clear,  and  wheth- 
er the  clause  created  a  condition  subsequent, 
as  contended  by  plaintiffs,  or  a  mere  person- 
al covenant,  as  insisted  by  defendant,  was 
a  matter  of  pure  legal  interpretation  for  the 
court  That  neither  evidence  of  the  under- 
standing of  the  plaintiffs  nor  the  interpre- 
tation they  desired  to  place  upon  the  unam- 
biguous language  of  the  clause  in  their  deed 
was  admissible  is  so  elementary  that  it  is 
disposed  of  merely  by  stating  It 

The  Judgment  appealed  from  is  affirmed. 

We  concur:  HENSHAW,  J.;  McFAB- 
liAND,  J. 


148  Cal.  886 

LOS  ANGELES  COUNTY  v.  KIRK, 
Superintendent  of  Public  Instruc- 
tion.   (L.  A.  1,837.) 
(Supreme  Court  of  California.    Dec.  27,  1905.) 
1.  Schools  and  School  Distbicts  —  State 
School  Fund— Appobtionment. 

Const  art  9,  i  5,  requires  the  Legislature  to 
provide  for  a  system  of  "common  schools"  by 
which  a  free  school  shall  be  kept  up  and  sup- 
ported in  each  district  Section  6  provides  that 
the  "public  school  system"  shall  include  "pri- 
mary and  gramnmr  schools,"  and  such  high 
schools,  evening  schools,  etc,  as  may  be  estab- 
lished by  legislative  or  local  authority,  and 
further  provides  that  the  entire  revenue  derived 
from  the  state  school  fund  shall  be  applied 
exclusively  to  the  supirort  o£  "primary  ana 
grammar  schools."  Pol.  Code,  S§  1622,  1861. 
reiterate  the  requirement  that  tiie  revenue  of 
the  state  school  fund  shall  be  applied  solely  to 
primary  and  grammar  schools.  Section  1532 
requires  the  Superintendent  of  Public  Instruc- 
tion to  apportion  the  balance  of  the  state 
school  fund  which  remains  after  providing  for 
teachers  to  the  several  counties  according  to 
their  "average  daily  attendance,"  as  shown  by 
reports  of  the  county  superintendents  for  the 
preceding  year.  Sections  1617,  1662,  and  1663 
recognize,  and  make  certain  provisions  in  rela- 
tion to,  the  adoption  of  kindergartens  as  part  of 
the  "public  primary  schools"  in  cities  and 
towns.  HcJd  that,  notvpithstanding  the  legis- 
lative designation  of  kindergartens  as  "primary" 
schools,  such  institutions  are  not  "primary  and 
grammar  schools,"  within  the  meaning  of  the 


constitutional  and  statutory  provisions  for  the 
distribution  of  the  state  school  fund,  and  the 
kindergarten  attendance  is  not  to  be  computed 
in  ascertaining  the  proportion  of  the  school  fund 
to  which  a  county  is  entitled. 

2.  Same— Establishment  of  KiNOEBaASTKRS 
— Constitutional  Pbovisioks. 

Pol.  Code,  a  1617,  1662,  1663,  which  recog- 
nize and  make  provision  for  the  establishment 
of  kindergartens  in  cities  and  towns,  do  not, 
when  construed  so  as  not  to  entitle  kinder- 
gartens to  participate  in  the  state  school 
fund,  conflict  with  Const  art.  9,  {  5,  requiring 
the  Legislature  to  provide  a  system  of  common 
schools  by  which  a  free  school  shall  be  k«>t  up 
and  supported  in  each  district,  and  section  6 
of  the  same  article,  requiring  the  state  school 
fund  to  be  applied  exclusively  to  the  support  of 
primary  and  grammar  schools. 

3.  Statutes— Special  Legislation. 

Nor  do  such  sections,  when  so  construed, 
conceding  that  they  are  applicable  only  to  cities 
and  towns,  conflict  with  Const  art.  4,  g  25, 
snbd.  27,  prohibiting  the  passage  of  local  or 
special  la«s  providing  for  the  management  of 
common  schools. 

In  Bank.  Application  by  the  county  of 
Los  Angeles  for  a  writ  of  mandate,  prayed 
to  be  directed  against  Thomas  J.  Kirk,  Super- 
intendent of  Public  Instruction.    Denied. 

J.  D.  Fredericks,  Dist  Atty.,  and  Hartl^ 
Shaw,  Chief  Deputy,  for  petitioner.  U.  S. 
Webb,  Atty.  Gen.,  for  respondent 

ANGBLLOTTI,  J.  This  is  an  application 
for  a  writ  of  mandate  compelling  the  Super- 
intendent of  Public  Instruction  of  the  state, 
In  making  his  apportionment  of  the  state 
school  fund  to  the  various  counties,  to  include 
and  consider,  as  a  part  of  the  average  dally 
attendance  of  the  schools  of  plaintiff,  the  at- 
tendance of  children  between  the  ages  of  four 
and  five  years,  who  have  been  regularly  ad- 
mitted to  the  kindergarten  classes  establish- 
ed by  the  educational  authorities  of  certain 
cities  of  plaintiff  county.  It  appears  from 
the  petition  that  defendant  proposes  to  In- 
clude the  attendance  on  such  classes  of  chil- 
dren between  five  and  six  years  of  age,  but. 
In  view  of  his  conclusion  as  to  the  effect  of 
certain  provisions  of  our  Codes,  has  determin- 
ed that  children  between  the  ages  of  four 
and  five  years  should  not  be  Included.  We 
do  not  deem  It  necessary  to  consider  the 
argument  relative  to  this  position  of  the  de- 
fendant for  we  have  concluded  that  the  point 
made  by  the  Attorney  General  upon  the  argu- 
ment, to  the  effect  that  under  our  law  the 
attendance  upon  kindergarten  classes  cannot 
be  considered  as  a  part  of  the  attendance  for 
purposes  of  apportionment  of  the  state  school 
fund,  is  well  made.  The  rule  laid  down  by 
the  Legislature  for  the  guidance  of  the  Super- 
intendent of  Public  Instruction  in  the  appor- 
tionment of  the  state  school  fund.  Is  to  be 
found  in  section  1532  of  the  Political  Code, 
as  amended  March  18,  1905.  It  is  there  de- 
clared as  follows,  viz. :  "It  Is  the  duty  of  the 
Superintendent  of  Public  Instruction:  •  •  • 
Fourth.  To  apportion  the  state  school  fund; 
*  *  *  In  apportioning  said  fund  he  shall 
apportion  to  every  county  and  to  every  city 
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and  coniity  two  hundred  fifty  dollars  ($250) 
for  every  teacher  determined  and  assigned  to 
It  on  school  census  by  the  county  or  city 
and  county  school  superintendent  for  the  next 
preceding  school  year,  as  required;  •  •  • 
and  after  thus  apportioning  two  hundred 
fifty  dollars  on  teacher  or  census  basis,  he 
shall  apportion  the  balance  of  the  state  school 
fund  to  the  several  counties  or  cities  and  coun- 
ties according  to  their  average  daily  attend- 
ance as  shown  by  the  reports  of  the  county 
or  city  and  county  school  superintendents  for 
the  next  preceding  school  year." 

The  question  presented,  It  will  thus  be 
seen,  is  as  to  the  meaning  of  the  words  "aver- 
age daily  attendance"  as  used  In  this  section. 
It  is  admitted  that  in  view  of  the  provision 
of  section  6  of  article  9  of  our  Constitution, 
declaring  that  "the  entire  revenue  derived 
from  the  state  school  fund  and  from  the  gen- 
eral state  school  tax  shall  be  applied  ex- 
clusively to  the  support  of  primary  and  gram- 
mar schools,"  the  corresponding  provisions  of 
sections  1622  and  1861,  Pol.  Code,  and  the 
decision  of  this  court  in  Stockton  School 
District  V.  Wright,  134  Cal.  84,  68  Pac.  84. 
only  the  attendance  lipon  the  primary  and 
grammar  schools  is  Included  within  the 
words  "average  dally  attendance"  as  used  In 
this  section.  It  was  clearly  shown  in  the 
case  cited,  where  a  similar  provision  regard- 
ing apportionment  of  state  school  moneys 
was  construed,  that  It  could  never  have  been 
Intended  to  Include  attendance  upon  other 
schools,  such  as  high  schools  or  evening 
schools,  for  the  maintenance  of  which  no  part 
of  the  state  school  money  could,  under  the 
law,  be  used.  Plaintiff's  case  must  therefore 
rest  upon  Its  claim  that  the  kindergarten  clas- 
ses are,  under  the  law,  part  and  parcel  of 
the  primary  schools  of  the  state,  that  state 
school  money  may  be  appropriated  to  their 
maintenance,  and  that  attendance  thereon  is 
attendance  upon  "primary  schools,"  within 
the  meaning  of  that  term  as  used  In  the 
constitutional  provisions  quoted  above.  This 
is,  In  fact,  the  claim  upon  which  plaintiff 
rests  Its  case.  The  nnture  and  object  of 
kindergarten  classes  were  quite  fully  discuss- 
ed In  the  case  of  SInnott  v.  Colombet,  107 
Cal.  18T,  40  Pac.  329,  28  L.  K.  A.  594.  It 
was  there  shown  that  the  term  "kinder- 
garten" was  devised  to  apply  to  a  system 
elaborated  for  the  Instruction  of  children  of 
very  tender  years,  which,  by  guiding  their 
Inclination  to  play  Into  organized  movement, 
and  investing  their  games  with  an  ethical  and 
educational  value,  teaches,  besides  physical 
exercises,  habits  of  discipline,  self-control, 
harmonious  action  and  purpose,  together 
with  some  definite  lesson  of  fact  It  is  ap- 
parent that  the  work  contemplated  by  such  a 
system  Is  purely  preliminary  to,  and  entirely 
different  In  character  from  the  ordinary  work 
of  the  common  school ;  and  Is,  In  fact,  design- 
ed to  fit  very  young  children,  whose  minds 
and  bodies  are,  solely  because  of  their  tender 
age,  not  yet  capable  of  the  instruction  con- 


templated in  an  ordinary  school,  for  such 
school  work. 

It  may  be  conceded  that  the  work  contem- 
plated Is  of  such  a  character  that  It  might,  to 
some  extent,  be  included  by  the  Legislature 
In  the  general  primary  school  system  of  the 
state,  just  as  It  may  be  conceded  that  the 
Legislature  may  extend  the  general  grammar 
school  course  so  as  to  include  some  subjects 
that  have  hitherto  been  pursued  only  in  the 
more  advanced  schools,  such  as  high  schools.. 
But  the  statutory  provisions  upon  the  sub- 
ject of  the  kindergarten  make  it  clear  that 
the  Legislature  has  not  made  the  same  a  part 
of  the  "system  of  common  schools,  by  which 
a  free  school  shall  be  kept  up  and  support- 
ed in  each  district  at  least  six  months  In 
every  year,"  which,  by  section  5  of  article  8 
of  the  Constitution,  the  Legislature  is  requir- 
ed to  provide,  but,  at  most,  has  made  It 
only  a  part  of  the  "public  school  system" 
described  in  section  6  of  the  same  article.  In 
the  same  way  that  high  schools,  evening 
schools,  normal  schools,  and  technical  schools 
established  directly  by  the  Legislature,  or  by 
municipal  or  district  authority,  are  parts  of 
such  public  school  system.  The  two  con- 
stitutional provisions  cited,  taken  together, 
contemplate  (1)  the  establishment  of  a  uni- 
form system  of  "common  schools,"  Including 
solely  the  primary  and  grammar  schools, 
which  shall  be  applicable  and  mandatory  In 
every  school  district  of  the  state,  as  to  which 
all  local  or  special  laws  are  expressly  for- 
bidden (Const  subd.  27,  g  25,  art  4),  and  to 
the  support  of  which  the  entire  revenue  de- 
rived from  the  state  school  fund  and  the 
general  state  school  tax  shall  be  exclusively 
applied;  and  (2)  the  establishment  either 
by  the  Leglslatmre  or  by  municipal  or  dis- 
trict authority,  under  statutes  authorizing 
the  same,  of  other  schools,  such  as  high  and 
technical  schools,  which,  however,  can  In  no 
degree,  be  supported  from  the  state  school 
fund,  but  must  obtain  their  whole  support 
from  other  sources.  The  Intention  of  the 
framers  of  the  Constitution  to  devote  the 
whole  of  the  revenue  of  the  state  school 
fund  and  the  general  state  school  tax,  ex- 
clusively to  the  support  of  the  schools  in- 
cluded In  the  first  class  mentioned  above, 
viz.,  those  which  are  known  as  "common 
schools,"  and  which  by  the  Constitution  are 
required  to  be  maintained  in  every  district 
of  the  state,  is  too  clear  to  admit  of  question. 

Coming  to  a  consideration  of  the  only  ex- 
isting statutory  provisions  relative  to  kinder- 
garten schools,  we  find  the  following,  viz.: 
Section  1663,  Pol.  Code,  provides  that  "the 
public  schools  of  California,  other  than  those 
supported  exclusively  by  the  state,  shall  be 
classed  as  high  schools,  technical  schools, 
and  grammar  and  primary  schools  [Including 
kindergarten  classes],  and  no  teacher  shall 
be  employed  to  teach  in  any  school  If  the 
certificate  held  by  the  teacher  is  of  a  grade 
below  that  of  the  school  or  class  to  be  taught: 
•    •    •    Provided  that  nothing  hMein 
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talned  abal]  be  constnied  ai  prohlbltinK  tbe 
employment  of  any  person  holding  a  valid 
special  certificate  tor  kindergarten  work  here- 
tofore granted  •  •  *  as  a  teacher  In  any 
kindergarten  class  of  a  primary  school. 
•  •  •"  Section  1662,  Pol.  Ck)de,  proridee 
that  "eyery  school,  unless  otherwise  provided 
by  law,  must  be  open  for  the  admission  of 
all  children  between  six  and  twenty-one  years 
of  age  residing  in  the  district:  •  •  • 
Provided,  that  In  cities  and  towns  in  which 
the  kindergarten  has  been  adopted  or  may 
hereafter  be  adopted  as  part  of  the  public 
primary  schools,  children  may  be  admitted 
to  such  kindergarten  classes  at  the  age  of 
four  years."  •  •  •  Section  1617,  PoL 
Code,  provides  that  "the  powers  and  duties 
of  trustees  of  school  districts,  and  of  boards  of 
education  in  cities,  are  as  follows:  •  •  • 
Ninth.  To  exclude  from  schools  children  un- 
der six  years  of  age:  Provided  that  in  cities 
and  towns  In  which  the  kindergarten  has 
been  adopted,  or  may  hereafter  be  adopted, 
as  a  part  of  the  public  primary  schools,  chil- 
dren may  be  admitted  to  such  kindergarten 
classes  at  the  age  of  four  years." 

These  are  the  only  provisions  relative  to 
the  kindergarten  tliat  are  to  be  found  in  our 
statutes.  They  show,  at  most,  an  intention 
on  the  part  of  the  L«gislature  to  authorize 
the  maintenance  by  any  district,  as  its  option, 
of  kindergarten  classes,  for  the  doing  of  a 
special  work  preliminary  to  the  beginning  of 
what  Is  generally  designated  as  primary 
school  work.  The  fact  that  it  Is  entirely 
optional  with  any  district  to  do  or  not  to  do 
this  preliminary  special  work  Is  alone  sufficient 
to  exclude  kindergarten  classes  from  the  uni- 
form and  mandatory  system  of  common 
schools  called  for  by  section  6  of  article  9 
of  the  C!onstItutIon ;  and,  consequently,  from 
the  term  "primary  and  grammar  schools,"  as 
those  words  are  used  in  section  6  of  the  same 
article,  in  relation  to  the  use  which  may  be 
made  of  the  general  state  school  funds,  and 
relegate  them  to  that  portion  of  the  "public 
school  system,"  which  Includes  schools  con- 
stituted by  municipal  or  district  authority, 
and  maintained  from  other  sources.  In  view 
of  this  fact,  the  fact  that  the  Legislature 
may  have  declared  that  when  the  kinder- 
garten is  adopted  by  any  district,  it  shall  be 
a  part  of  the  public  primary  schools,  Is  un- 
availing, so  far  as  the  question  under  con- 
sideration is  concerned.  Such  a  declaration 
might  make  It  a  part;,  of  the  public  school 
system,  maintainable  from  other  sources  than 
the  state  fund,  but  could  not  operate  to  bring 
It  within  the  uniform  and  mandatory  system 
of  common  schools  applicable  in  every  dis- 
trict, and  to  the  support  of  which  the  gener- 
al state  funds  must  be  exclusively  applied, 
any  more  than  could  a  declaration  In  regard 
to  a  technical  or  high  school  established  by 
a  district,  to  the  effect  that  the  same.  If 
established,  shall  be  a  part  of  the  public 
grammar  schools,  make  such  school  a  part  of 
such  system.    It  must  be  borne  In  mind  that 


we  are  not  In  any  way  questioning  the  pow« 
of  the  Legislature  to  add  to  or  take  from  the 
course  of  study  to  be  pursued  in  the  "common 
schools"  of  the  state,  but  are  simply  dis- 
cussing tbe  status  of  a  system  useful  only  for 
the  training  of  children,  who  have  not  at- 
tained the  ordinary  school  age,  which  it  is 
left  optional  with  a  district  to  adopt  or  not 
to  adopt,  In  Its  relation  to  the  "common 
schools"  of  the  state,  to  which  alone  any 
portion  of  the  general  state  fund  may  be  de- 
voted, and  our  conclusion  Is  that  It  Is  no 
more  a  part  of  such  common  schools  than 
is  the  high  or  technical  school  Under  these 
circumstances,  the  case  of  Stockton  School 
District  v.  Wright,  supra.  Is  conclusive  against 
plaintiff's  claim. 

We  have  no  disposition  to  question  the  cor- 
rectness of  the  decision  in  Sinnott  v.  Colombet, 
supra.  That  case  involved  the  question  as 
to  the  right  of  a  teacher  holding  a  special 
certificate  for  kindergarten  work,  to  be  paid 
for  her  services  in  teaching  kindergarten 
classes  from  the  "grammar  and  primary  school 
fund"  of  the  dty  of  San  Jo8«,  which  fund 
oonslsted  of  money  levied  and  collected  by 
said  city  for  school  purposes  within  Its  limits 
other  than  for  the  maintenance  of  high 
schools.  Tbe  kindergarten  system  had  been 
adopted  by  the  city  board  of  education  as  a 
special  study  to  be  taught  In  the  public 
schools  of  said  city.  There  was  no  question 
In  that  case  as  to  whether  the  kindergarten 
so  adapted  bad  become  a  part  of  the  "common 
school  system"  of  the  state,  for  the  support  of 
which  general  state  school  money  could  be 
used;  and  that  question  was  in  no  way  dis- 
cussed. The  decision.  In  effect,  goes  simply 
this  far,  that  when  a  city  has  adopted  thU 
special  system,  the  kindergarten  becomes  a 
part  of  the  primary  schools  of  such  dty,  to 
tbe  extent  that  It  may  legally  be  maintained 
at  the  expense  of  the  city,  just  as  a  high 
or  technical  school  may  be  so  maintained, 
and  does  not  compel  a  conclusion  that  tbe 
adoption  by  a  district  of  this  special  system 
makes  It  a  part  of  the  "common  schools"  of 
the  state,  or  a  part  of  the  "primary  schools" 
of  the  state,  within  the  meaning  of  those 
words  as  used  In  the  Constitution.  To  con- 
strue the  decision  as  warranting  any  such 
conclusion,  would.  In  our  Judgment  make  It 
clearly  opposed  to  the  plain  intent  of  the  Con- 
stitution. We  are  inclined  to  tbe  opinion 
that  tbe  language  of  section  6  of  article  0  of 
tbe  Constitution  is  broad  enough  to  authorize 
provision  by  the  Legislature  for  the  estab- 
lishment by  districts,  at  their  option,  of 
kindergarten  schools,  as  a  part  of  the  public 
school  system  of  tbe  state,  supported  from 
other  sources  than  general  state  school  money. 
At  any  rate,  there  is  therein  no  express 
prohibition  of  any  such  provision,  and  the 
case  of  Sinnott  v.  Colombet,  supra,  is  author- 
ity for  the  proposition  that  this  may  be  done. 

Tbe  conduslon  we  have  reached  probably 
avoids  all  constitutional  objections  that  may 
be  successfully  made  to  the  legislation  rela- 
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tlve  to  the  kindergarten.  Construed  in  this 
way,  Bncb  legislation  does  not  conflict  witli 
the  reqoirementa  of  the  (Constitution  for  a 
uniform  system  of  common  schools  In  everj 
district  of  the  state,  for  which  alone  the 
general  state  school  money  sliall  be  used. 
This  cMiBtructton,  we  think,  also  oTercomea 
the  objection  that  If  the  Idndergarten  law  is 
applicable  only  to  "cities  and  towns,"  it  ia 
violative  of  other  proTisions  of  the  Cmistita- 
tion  relative  to  local  or  special  laws.  Regard- 
ing the  kindergartens  as  a  special  mode  of 
education  to  be  adopted  and  maintained  at 
their  own  expense  by  such  communities  as 
desire  tbant  there  appear  to  be  natural  and 
intrinsic  reasons  whldi  would  warrant  legl»- 
lation  makldg  piOTision  for  their  establi8h< 
ment  in  cities  and  towns,'  for  we  cannot  con- 
ceive that  tliere  could  t>e  any  demand  for 
or  any  possibility  of  the  successful  practical 
working  of  «nch  a  system,  outside  of  the  cen- 
ters of  population,  such  as  cities  and  towns, 
where  there  are  a  sniBcIeat  number  of  chllo 
dren  of  kindergarten  age  near  enoagh  to  the 
school  to  avail  themselves  of  the  privilege 
thereof. 

Olie  alternative  writ  of  mandate  hereti»< 
fore  issued  is  discharged,  and  the  application 
for  a  peremptory  writ  is  denied. 

We  concur:  McFARLAKD,  J.;  VAN 
PYKB,  J.;  HKNSHAW,  J.;  IiORIOAN,  J.; 
BBATTZ,  3. 

SHAW,  J.,  deeming  hfanself  dlaqnallfled, 
not  participate  in  the  foregoing. 
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HUBBS  *  MINER  DITCH  CO.  v.  PIONBBR 

WATBR  CO.    (Sac.  1,059.) 

(Supreme  Court  of  California.    Jan.  2,  190a) 

Watebs— Appbopbiation— Pbebcbiption. 

Where  for  nine-  years  an  appropriator  of 
water  continuously  diverted  a  certain  amount 
of  water,  which  deprived  an  appropriator  lower 
on  the  stream  of  the  full  quantity  appropriated 
by  him,  and  the  ditch  of  the  former  was  main- 
tained continnooaly  and  nnintermptedly  under 
a  claim  of  right,  and  daring  that  time  the  di- 
version was  not  diatnrl>ed  by  the  lower  appro- 
priator, the  upper  appropriator  acquired  a  pre- 
scriptive title  to  the  use  of  such  amount  of 
water. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent,  Dig.  Waters  and  Water  Courses,  SS  1»-16, 
143-152.] 

In  Bank.  Appeal  from  Superior  Court, 
Tulare  County ;  W.  B.  Wallace,  Judge. 

Action  by  the  Hubbs  &  Miner  Ditch  Com- 
pany against  the  Pioneer  Water  Company. 
From  a  Judgment  in  favor  of  plaiutllT,  de- 
fendant appeals.    Reversed. 

Alfred  Daggett  and  George  O.  Murry 
(Thomas,  Gerstle  ft  Frlck,  of  counsel),  for 
appellant.  Charles  O.  Lamberson,  for  re- 
spondent 

BEATTX,  G.  J.  The  parUes  to  this  action 
are  Caitfornla  corporations  organized  for  th^ 


purpose,  among  others,  of  acquiring  water 
rights,  and  distributing  water  for  irrigation, 
manufacturing,  and  other  beneficial  uses,  and 
the  omtroversy  arises  out  of  their  conflicting 
claims  to  priority  in  the  appropriation  of  the 
waters  of  Tule  river,  a  stream  arising  in  the 
Sierra  Nevada  Mountains  and  flowing  in  a 
southwesterly  direction,  tturough  Tulare  coun- 
ty, to  Tuiare  Lake.  The  defendant  was  in- 
corporated in  January,  1888,  and  the  plain- 
tiff in  November,  1894.  The  original  com- 
plaint, flled  in  April,  1897,  was  entirely 
superseded  by  an  amended  complaint  filed 
in  November,  1887.  A  supplemental  com- 
plaint was  filed  in  November,  1900,  and  on 
October  80,  1900,  the  case  came  on  for  a  sec- 
ond trial  upon  the  issues  made  by  the  amend- 
ed and  supplecDental  complaints  and  the 
answers  thereto.  The  trial  was  by  the  court, 
and  vpou  very  full  findings  as  to  the  facts 
(filed  August  30,  1901)  a  decree  was  render- 
ed by  which  the  relative  priorities  of  the 
parties  were  determined  in  the  manner  here- 
inafter stated.  From  that  decree  the  defend- 
ant appealed  within  60  days  after  the  find- 
ings were  filed,  and  In  support  of  its  appeal 
contends  that  the  evidence  set  forth  in  its 
bill  of  exceptions  is  Insufficient  to  Justify 
the  findings  and  decision  of  the  court  It 
also  alleges  errors  in  the  rulings  of  the  court 
at  the  trial  upon  objections  to  evidence,  and 
contends  that  the  findings  are  at  variance 
with  the  pleadings,  and  the  conclusions  of 
law  and  decree  inconsistent  with  the  find- 
ings, as  well  as  with  the  facts  admitted  by 
the  pleadings.  It  asks  that  the  Judgment  l>e 
reversed  and  the  cause  remanded,  with  di- 
rections to  the  superior  court  to  enter  a  de- 
cree in  its  favor,  adjudging  that  it  has  the 
prior  right  as  against  the  plaintiff  to  divert 
from  Tule  river  SO  cubic  feet  of  water  per 
second,  or  at  least  tliat  it  has  such  prior 
right  to  divert  26  cubic  feet  jfee  second.  But, 
if  the  court  should  not  deem  it  entitled  to  a 
decree  upon  the  findings  and  pleadings  as 
they  stand.  It  asks  that  the  Judgment  be 
reversed  for  errors  committed  at  the  trial, 
and  for  insufficiency  of  the  evidence  to  sus- 
tain the  findings  and  that  the  cause  be  re- 
manded for  a  new  trial.  In  view  of  these 
various  ctmtentions,  it  will  be  necessary,  in 
the  first  place,  to  state  the  substance  of 
the  pleadings  and  of  the  findings  and  con- 
clusions of  the  court 

It  is  alleged  in  the  amended  complaint  that 
in  the  year  1862  the  grantors  and  predeces- 
sors of  the  plaintiff  constructed  a  ditch  capa- 
ble of  carrying  16  cubic  feet  of  water  per 
second,  by  which  they  did  actually  divert 
that  quantity  of  water  from  Tule  river  for 
the  purpose  of  Irrigating  their  lands,  water- 
ing their  stock,  and  for  other  domestic  uses, 
and  that  said  ditch  from  the  date  of  Its  con- 
struction up  to  the  year  1869  did  contlnuou» 
ly  carry  that  quantity  of  water  for  said  uses 
and  purposes.  It  Is  alleged  that  a  similar 
appropriation  of  30  cubic  feet  of  water  per 
second  was  made  in  1863  by  means  of  a  ditch 
heading  In  the  river  above  the  head  of  the 
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first  ditch,  and  that  It  continuously  carried 
to  the  lands  of  plalntlflf'a  grantors  and  prede- 
cessors that  quantity  of  water  for  the  uses 
and  purposes  aforesaid  from  the  date  of  Its 
construction  until  the  year  1868.  It  Is  al- 
leged that  In  1806  the  two  ditches  were  con- 
nected, and  the  first  ditch  enlarged  below  the 
point  of  Junction  so  as  to  carry  all  the  water 
diverted  by  both  ditches.  It  Is  alleged  that 
In  1869  another  ditch  was  constructed  by 
plaintiff's  grantors  and  predecessors  heading 
In  the  river  at  a  point  between  the  heads  of 
the  first  two  ditches  (of  1862  and  1863),  and 
capable  of  carrying  45  cubic  feet  of  water 
per  second,  and  which  was  at  the  date  of 
its  construction  connected  with  the  first  two 
ditches,  and  thereafter,  until  the  year  1893, 
supplied  them  with  water.  It  la  then  alleged 
that  In  1803  plaintiff's  grantors  and  prede- 
cessors constructed  a  new  ditch  heading  In 
the  river  at  a  point  about  six  miles  above 
the  head  of  the  ditch  of  1889,  by  which  they 
diverted  the  45  cubic  feet  of  water  per  sec- 
ond previously  appropriated  by  them,  and 
conducted  It  to  their  lands,  where  it  has  ever 
since  been  continuously  used  for  the  purposes 
aforesaid,  except  during  sndi  times  as  Its 
diversion  has  been  prevented  by  the  unlawful 
acts  of  defendant  It  Is  alleged  that  in  the 
year  1888  the  defendant  entered  upon  the 
channel  of  the  river  at  a  point  above  the 
head  of  the  plaintiff's  ditch  of  1893  and  con- 
structed a  dam  by  which  It  diverted  Into  a 
ditch  theretofore  constructed  25  cubic  feet 
of  water,  which  was  used  by  defendant  for 
supplying  power  to  a  mill  near  the  town 
of  PortervUle;  that  In  1896  the  defendant 
enlarged  this  ditch  to  a  capacity  of  100  cubic 
feet  of  water  per  second,  and  thereafter,  dur- 
ing the  Irrigating  season  of  1896,  diverted 
that  quantity  of  water  from  the  stream ;  and, 
finally,  that  the  diversion  of  'said  last-men- 
tioned quantity  of  water  Interfered  with  the 
appropriation  by  plaintiff  of  the  quantity  of 
water  which  the  plaintiff  had  been  accustom- 
ed to  divert  by  means  of  Its  said  ditch  from 
said  river,"  etc.  Upon  these  and  other  al- 
legations, not  material  to  the  questions  aris- 
ing upon  this  appeal,  the  plaintiff  prays  the 
judgment  of  the  court  enjoining  the  main- 
tenance of  defendant's  dam,  enjoining  any 
diversion  of  water  by  It  and  for  general  re- 
lief. 

The  defendant,  by  Its  answer  to  the  amend- 
ed complaint,  denies  all  of  the  alleged  acts 
of  appropriation  by  plalntllTs  grantors  prior 
to  the  year  1888 ;  denies  that  it  diverted  only 
25  cubic  feet  per  second  In  that  year  and 
alleges  that  ever  since,  and  including  the 
year  1888,  It  has  diverted  72  cubic  feet  of 
water  per  second  by  means  of  its  dam  and 
the  ditch  connected  therewith,  and  that  it 
has  applied  the  same  to  the  use  of  a  flouring 
mill  and  to  the  irrigation  of  agricultural 
lands  and  the  watering  of  stock  and  to  do- 
mestic purposes.  It  denies  any  enlargement 
of  the  ditch  In  1896,  or  at  any  time,  to  a 
capacity  of  100  cubic  feet,  or  at  all,  and 
denies  that  it  has  ever,  at  any  time,  diverted 


any  water  in  excess  of  72  cubic  feet  per 
second,  which  amount  it  admits  It  Is  divert- 
ing, and  will  continue  to  divert,  if  not  re- 
strained. For  a  further  answer  and  defense 
to  the  action  the  defendant  alleges  that  upon 
its  incorporation  in  January,  1888,  it  received 
a  conveyance  of  the  canal  and  water  rights 
of  a  corporation  formed  in  the  year  1866,  and 
known  as  the  "Tule  Biver  Pioneer  Water 
Ditch  Company,"  which  In  the  year  1866  had 
commenced,  and  In  1867  completed,  a  ditch 
by  means  of  which  it  diverted  from  the  Tale 
river,  at  a  point  several  miles  above  the  bead 
of  any  of  the  plaintUTs  ditches,  the  fait 
quantity  of  72  cubic  feet  of  wato:  per  sec- 
ond, which  said  water  was  appn^riated  and 
distributed  for  the  porposes  of  running  a 
flouring  mill,  for  irrigation,  and  watering 
stock;  that  the  dam  In  the  river  was  oon- 
stracted  at  the  same  time  and  ever  after- 
wards maintained  peaceably,  contlnaonsly, 
and  uninterruptedly  under  claim  of  right  ad- 
versely to  plaintiff,  Its  predecessors,  and 
grantors  from  the  year  1867  ap  to  the  time  of 
its  sale  and  transfer  to  the  defendant  In 
January,  1888;  and  that  during  the  whole 
period  from  1867  to  1888  the  Tale  River 
Pioneer  Water  Ditch  Company  diverted  and 
carried  away  from  the  channel  of  said  river, 
by  means  of  said  ditch  and  dam,  72  cubic 
feet  of  water  per  second,  which  was  used 
for  the  purposes  aforesaid,  all  of  which  was 
done  openly,  peaceably,  continuously,  and  un- 
interruptedly, under  claim  of  right  adversely 
to  the  plaintiff,  its  predecessors,  and  grantors, 
and  to  the  whole  world,  with  the  knowledge 
and  acquiescence  of  the  plaintiff,  its  grantors, 
and  predecessors  for  more  than  five  years 
prior  to  January,  1888.  For  further  and 
separate  answers  dtfendant  pleads  various 
clauses  of  the  statute  of  limitations,  and 
prays  for  a  decree  establishing  its  prior  right 
to  72  cubic  feet  of  water  per  second,  and 
for  general  relief. 

No  reference  is  necessary  to  the  supple- 
mental complaint  and  answer,  which  relate 
exclusively  to  changes  in  the  course  and  con- 
nections of  some  of  plaintiff's  ditches  made 
since  the  action  was  commenced.  The  ma- 
terial Issues,  so  far  at  least  as  concerns  the 
present  appeal,  are  made  by  the  amended 
complaint  and  the  answer  thereto.  The  sub- 
stance of  these  pleadings  has  been  fully 
stated  In  order  that  It  may  clearly  appear 
what  the  points  of  the  controversy  before 
the  superior  court  were.  And  it  will  be  seen 
that  the  plaintiff,  claiming  under  appropria- 
tions of  45  cubic  feet  of  water,  dating  back 
to  1863  and  earlier,  makes  no  complaint  of 
any  act  of  the  defendant  committed  prior 
to  the  year  1896,  when,  as  alleged,  it  in- 
creased a  diversion  of  23  feet  per  second 
commenced  in  1888,  and  thereafter  continued 
to  a  diversion  of  100  cubic  feet  per  second. 
The  diversion  of  this  last-mentioned  quantity 
of  water — ^1.  e.,  the  73  cubic  feet  in  excess  of 
the  25  cubic  feet  diverted  ever  since  1888 — 
Is  the  only  Injury  alleged,  for  by  that  means 
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alone  wbb  plalntUTs  appropriation  of  the 
quantity  of  water  It  had  been  accustomed 
to  divert  interfered  with.  Upon  the  amended 
complaint  taken  pro  oonfesso  we  cannot  see 
bow  the  court  could  have  gone  further  than 
to  enjoin  the  defendant  from  diverting  more 
than  25  feet  per  second,  for  there  Is  nothing 
in  the  complaint  to  show  that  the  diversion 
of  that,  or  twice  that,  quantity  of  water  by 
defendant  ever  bad  deprived,  or  ever  would 
deprive,  the  plaintlfT  of  any  part  of  the  45 
cubic  feet  claimed  by  It.  The  court,  however, 
made  findings  and  adopted  conclusions  upon 
which  it  based  a  decree  more  favorable  to 
the  plaintiff  than  its  complaint  warranted. 
It  was  adjudged  by  the  decree  that  the  de- 
fendant Is  the  owner  and  has  the  prior  right 
to  divert  from  the  channel  of  Tule  river  at 
the  head  of  the  Pioneer  ditch  15  cubic  feet 
of  water  per  second  at  all  times  before  said 
plaintur  has  the  right  to  divert  any  water 
from  said  river;  that  after  defendant  has 
taken  and  diverted  16  cubic  feet  of  water  per 
second  the  plaintiff  is  entitled  to  take  and 
divert  12  cubic  feet  of  water  per  second  from 
said  river;  that  after  plaintiff  has  diverted 
and  taken  said  12  cubic  feet  of  water  per 
second  the  defendant  has  the  right  to  take 
and  divert  10  cubic  feet  per  second  In  ad- 
dition to  its  first  16;  that  after  this  addi- 
tional diversion  by  defendant  plaintiff  has 
the  right  to  3  more  cubic  feet  in  preference 
to  defendant,  and  thereafter  defendant  has 
the  right  to  divert  as  much  altogether  as  00 
cable  feet  A  perpetual  Injunction  conform- 
ing to  the  terms  of  the  decree  follows. 

The  defendant's  appeal  is  from  those  parts 
of  the  decree  which  are  inconsistent  with  its 
claim  of  prior  right  to  72  cubic  feet  per  sec- 
ond over  any  right  in  the  plaintiff  to  divert 
any  water  from  said  river.  The  findings  of 
the  sujperior  court  were  against  the  plaintiff 
upon  its  allegations  as  to  diversions  and  ap- 
propriations of  water  prior  to  the  year  1869. 
On  the  other  hand.  It  was  found  that  In  1866 
the  Tule  River  Pioneer  Water  Ditch  Company 
commenced,  and  that  in  1867  it  completed, 
a  ditch  known  as  the  "Pioneer  Ditch,"  from 
a  point  on  the  river  entirely  above  the  head 
of  any  of  plaintiff's  ditches  to  the  vicinity  of 
Porterville,  by  means  of  which  that  company 
diverted  25  cubic  feet  of  water  per  second 
from  that  year  up  to  the  year  1888,  and  dis- 
tributed the  same  for  the  purpose  of  running 
a  flouring  mill  and  for  the  irrigation  of  lands 
along  the  line  of  the  ditch  for  watering  live 
stock,  etc.  This  finding  was,  however,  quali- 
fied as  follows:  "That  of  the  quantity  of 
water  diverted  by  said  Pioneer  ditch  up  to 
the  year  1888  about  IS  cubic  feet  thereof 
constantly  flowing  day  and  niglit  was  used 
for  the  purpose  of  running  the  said  flouring 
mill;  and  was  distributed  for  the  purpose  of 
irrigation,  for  watering  live  stock  and  for 
domestic  purposes  at  points  along  the  line  of 
said  ditch,  and  said  quantity  of  15  feet 
per  second  was  all  that  was  reasonably  nec- 
essary for  all  of  said  purposes."    It  Is  next 


found  that  the  dam  at  the  head  of  the  Pioneer 
ditch  was  constructed  in  the  fall  of  1808,  im- 
mediately below  the  point  where  the  channel 
of  the  ditch  connects  with  the  channel  of  the 
stream,  and  has  been  maintained  at  the  head 
of  said  ditch  continuously  ever  since  under 
claim  of  right  adversely  to  plaintiff  and  its 
predecessors,  and  during  all  of  said  time  its 
maintenance  has  not  been  Interrrpted  or  dis- 
turbed by  plaintiff  or  Its  predecessors,  though 
its  existence  and  maintenance  by  defendant 
and  Its  predecessor,  the  Tule  River  Pioneer 
Water  Ditch  Company,  was  at  all  times  well 
known  to  plaintiff  and  Its  predecessors  and 
grantors.  It  is  found  that  the  first  appro- 
priation of  the  waters  of  Tule  river  by  the 
predecessors  of  plaintiff  was  made  in  1869 
by  means  of  a  small  Irrigation  ditch  through 
which  they  diverted  about  six  cubic  feet  of 
water  per  second  at  first;  that  subsequently 
the  area  of  land  irrigated  from  this  ditch 
was  Increased,  and  the  ditch  enlarged  so 
that  in  1875  12  cubic  feet  per  second  were 
diverted  and  used  for  irrigation,  etc.,  during 
that  season  of  the  year  when  water  flowed 
down  the  channel  of  Tule  river  to  the  head 
of  the  Hubbs  &  Miner  ditcb;  that  said  river 
from  the  time  the  Pioneer  ditch  was  con- 
structed down  to  the  commencement  of  this 
action  carried  no  water  in  its  channel  to  the 
head  of  the  Hubbs  &  Miner  ditch  from  and 
after  the  1st  day  of  August  of  each  year  un- 
til the  15th  of  November  following,  but 
carried  water  the  year  roiuid  down  to  and 
past  the  head  of  the  Pioneer  ditch;  that  said 
Hubbs  &  Miner  ditch  never  had  a  capacity 
in  excess  of  6  cubic  feet  of  water  per  second 
prior  to  1875,  and  never  was  connected  with 
the  ditches  alleged  to  have  been  constructed 
in  18C2  and  1863.  It  Is  next  found  that  the 
defendant  waa  incorporated  January  8,  1888, 
and  that  on  the  13th  of  the  same  month  the 
Tule  River  Pioneer  Water  Ditch  Company 
sold  and  conveyed  to  it  in  fee  simple  absolute 
said  Pioneer  ditcb  and  all  the  water  rights, 
easements,  etc.,  thereto  appertaining;  and 
thereupon  defendant  entered  into  possession 
of  said  ditcb,  water  rights,  etc.;  that  there- 
after it  increased  Its  diversion  of  water  un- 
til in  the  year  1893  it  was  taking  from  the 
channel  of  the  river  50  cubic  feet  per  second, 
and  this  increase  continued  until  1897,  so 
that  at  the  commencement  of  the  action  it 
was  diverting  60  cubic  feet  per  second,  all 
of  which  has  been  used  by  defendant  in  ir- 
rigating about  3,500  acres  of  land  and  for 
other  beneficial  purposes.  It  is  next  found 
that  after  the  Incorporation  of  the  plaintiff 
in  1891  it  acquired  the  title  to  the  Hubbs  & 
Miner  ditch  constructed  in  1869,  together 
with  all  of  the  water  rights  and  easements 
appertaining  thereto;  that  in  the  year  1888 
said  ditch,  when  there  was  sufficient  water 
in  the  channel  of  the  river  at  its  head,  carried 
away  15  cubic  feet  per  second,  which  was 
used  for  Irrigation  of  640  acres  of  vineyards, 
orchards,  grain,  and  alfalfa.  The  eleventh 
finding  Is  somewhat  ambiguous  in  it§  jteQ) 
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but  I  construe  It  to  mean  that  the  defendant 
never,  after  It  became  the  owner  of  the  Pio- 
neer ditch,  made  any  enlargement  thereof 
prior  to  the  fall  of  1888,  and  that  it  has  never 
at  any  time  diverted  from  the  river  more 
than  00  cubic  feet  of  water  per  second. 
The  twelfth  finding  relates  to  the  plea  of 
the  statute  of  limitations,  and  is  as  follows: 
"That  the  said  Tule  River  Pioneer  Water 
Ditch  Company,  from  and  including  the  year 
1867  up  to  the  time  said  Pioneer  ditch  was 
sold  and  conveyed  to  the  defendant,  as  here- 
inbefore stated,  diverted  and  carried  away 
from  the  channel  of  said  Tule  river,  by  means 
of  said  Pioneer  ditch  and  said  dam  construct- 
ed at  the  head  thereof,  25  cubic  feet  of  water 
per  second,  which  said  water  was  diverted 
and  used  in  the  manner  stated  In  the  fourth 
paragraph  of  these  findings,  but  no  more 
than  15  cubic  feet  of  water  per  second  was 
necessarily  used  in  said  manner  for  said 
purposes,  and  that  the  diversion  of  said 
water,  to  the  auantlty  of  15  cubic  feet  per 
second,  and  the  maintenance  of  said  dam, 
was  done  by  said  Tule  River  Pioneer  Water 
Ditch  Company,  peaceably,  continuously,  un- 
interruptedly, under  a  claim  of  right  ad- 
versely to  said  plaintiff,  Its  predecessors,  and 
grantors,  and  to  the  whole  world,  with  the 
laaowledge  and  acquiescence  of  the  plaintiff, 
for  more  than  five  years  immediately  prior 
to  the  13th  day  of  January,  1888,  and  there- 
after until  the  commencement  of  this  action, 
and  the  said  Tule  River  Pioneer  Water  Ditch 
Company  during  all  of  said  times  paid  all 
state  and  county  and  other  taxes,  which 
were  levied  and  assessed  upon  said  Pioneer 
ditch  and  said  dam  and  the  water  right  ap- 
pertaining to  said  Pioneer  ditch  and  belong- 
ing thereto."  Other  findings  of  the  court  re- 
late to  matters  immaterial  to  this  discussion. 
The  argument  of  appellant  opens  with  a 
discussion  of  certain  alleged  errors  of  the 
superior  court  In  ruling  upon  objections  to 
evidence  offered  at  the  trial  by  respondent. 
But  since  these  rulings,  if  erroneous,  could 
have  had  no  effect,  except  to  render  the  find- 
ings somewhat  less  favorable  to  appellant 
than  otherwise  they  would  have  been.  It  will 
be  wholly  unnecessary  to  consider  them,  If 
upon  the  facts  found  and  admitted  it  shall 
be  held  that  appellant  Is  entitled  to  a  decree 
awarding  It  the  prior  right  to  not  less  than 
25  cubic  feet  of  water  per  second.  For,  as 
above  stated,  we  understand  the  position  of 
counsel  to  be  that  a  retrial  of  the  issues  Is 
desired  only  In  case  such  a  modification  of 
the  decree  cannot  be  made  upon  the  record 
as  it  stands.  We  shall,  therefore,  first  con- 
sider the  question  of  modification.  The 
claim  of  defendant  to  a  prior  right  to  50 
cubic  feet  per  second  cannot  be  sustained. 
Both  plaintiff  and  defendant  are  mere  appro- 
prlators  of  the  waters  of  a  natural  stream 
for  use  on  nonrlparian  lands,  and  since  It  Is 
found  that  plaintiff  made  a  valid  appropria- 
tion of  at  least  12  cubic  feet  per  second  be- 
fore defendant  eva  diverted  more  than  25 


cnblc  feet  per  second.  It  is  clear  that  defend- 
ant cannot,  as  an  approprlator,  claim  a 
prior  right  to  more  than  25  cubic  feet  on  any 
theory  of  the  law  of  appropriation.  Nor  can 
he  claim  a  superior  title  to  a  greater  quanti- 
ty by  prescription.  Five  years  adverse  user 
is  the  period  of  prescription  In  such  cases, 
and  there  is  no  finding  that  defendant  divert- 
ed 50  cubic  feet  per  second,  or  any  definite 
quantity  in  excess  of  25  cubic  feet,  prior  to 
the  season  of  1893,  which  was  lees  than  five 
years  before  the  commencement  of  the  ac- 
tion. It  is  not  Inconsistent  with  the  findings 
to  suppose  that  defendant,  as  early  as  1892, 
diverted  more  than  25  cubic  feet  per  second 
through  the  Pioneer  ditch,  but  this  Is  a  mere 
conjecture  upon  which  no  order  can  be 
based.  All  that  clearly  appears  is  that  from 
the  year  1888,  down  to  the  year  1803,  defend- 
ant continually  diverted  and  applied  to  bene- 
ficial uses  25  cubic  feet  per  second.  In  1893 
It  was  using  50  feet,  and  thereafter  Increas- 
ed Its  appropriation  to  60  feet 

The  claim  of  prior  or  prescriptive  right  to 
25  cubic  feet  per  second  rests  upon  firmer 
ground.  It  is  by  no  means  clear  that  the 
failure  of  defendant's  predecessors  to  use 
the  entire  quantity  of  water  by  them  divert- 
ed in  1868,  down  to  the  year  1888,  would  cut 
their  appropriation  down  to  the  quantity 
used.  There  are  cases  which  hold  that  the 
diversion  of  a  large  quantity  of  woter  la  a 
good  appropriation  of  the  whole  ab  Initio,  al- 
though it  Is  not  all  used  at  first,  if  the  design 
is  to  gradually  extend  the  use,  and  that  de- 
sign is  carried  out  before  an  adverse  appro- 
priation of  the  surplus  below  the  point  where 
it  Is  returned  to  the  stream.  But  this  Is  a 
point  which  has  not  been  argued,  and  we 
merely  allude  to  it  in  passing.  For,  irre- 
spective of  any  claim  to  priority  as  an  appro- 
prlator, we  think  the  findings  sustain  the 
conclusion  that  defendant  has  a  perfect  pre- 
scriptive title  to  25  cubic  feet  i>er  second. 
The  twelfth  finding  above  quoted  does  not 
sustain  this  claim,  for  In  terms  It  deals  only 
with  the  rights  acquired  by  defendant's  pred- 
ecessor, the  Tule  River  Pioneer  Water  Ditch 
Company,  to  the  use  of  15  cubic  feet  per  sec- 
ond. But  In  the  fourth,  sixth,  seventh,  and 
other  findings  facts  are  found  which  Include 
all  the  elemenlB  of  a  prescriptive  title  in  de- 
fendant to  the  use  of  26  cubic  feet  per  sec- 
ond, superior  to  any  right  In  plaintiff  to  any 
water  at  all.  It  Is  there  found  that  from  the 
year  1868  to  the  beginning  of  the  action  the 
dam  by  which  water  is  diverted  from  the 
stream  through  the  Pioneer  ditch  has  been 
maintained  continuously,  and  uninterrupted- 
ly, under  a  claim  of  right,  and  adversely  to 
the  plaintiff  and  its  predecessors  and  grantors, 
and  that  during  all  of  said  time  the  main- 
tenance of  said  dam  was  not  disturbed  by 
the  plaintiff,  or  any  of  its  grantors  or  pred- 
ecessors in  interest,  and  that  Its  existence 
and  maintenance  by  defendant  and  its  pred- 
ecessors was  during  all  said  time  well 
known  to  plaintiff  and  Its  predecessoca.  It 
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Is  foand  that  In  1888  defendant  sncmeded  to 
the  title  and  rights  of  the  Tnle  River  Plone«r 
Water  Ditch  Company  In  and  to  said  dam  and 
ditch,  and  dnrlng  that  season,  and  ever 
since,  has  continuously  diverted  and  applied 
to  beneficial  uses  25  cubic  feet  of  -water  per 
second,  which,  by  1898,  was  increased  to  BO 
cubic  feet,  and  since  that  time  to  00  feet 
Necessarily  the  use  of  this  water  has  been 
adverse  to  the  right  asserted  by  plalntlfr 
and  its  predecessors,  and  actionable  at  all 
times  when  such  use  deprived  them  of  the 
full  quantity  by  them  appropriated,  and  this, 
according  to  the  findings,  has  happened  ev- 
ery year  between  August  and  November, 
wlien  defendant  was  diverting  25  feet  per 
second  through  the  Pioneer  ditch,  and  no 
water  flowed  to  the  point  of  plaintiff's  diver- 
sion. The  authorities  which  support  this 
view  are  numerous  and  uniform.  We  cite 
the  following:  Coonradt  v.  Hill,  79  Cal. 
587,  21  Pae.  1099;  Smith  v.  Hawkins,  110  Cal. 
122,  42  Pac.  453;  Gallaher  v.  Monteeito  V.  W. 
Co.,  101  Cal.  242,  35  Pac.  770;  Spargur  v. 
Heard,  90  Cal.  222,  27  Pac.  198;  Heilbron  v. 
Last  Chance  Co.,  75  Cal.  117,  17  Pac.  65; 
Alhambra  Co.  t.  Richardson,  72  Cal.  698,  14 
Pac.  379. 

The  Judgment  of  the  superior  court  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  superior  court  to  enter  a  modi- 
fled  decree  upon  the  findings,  awarding  to 
the  defendant,  as  against  the  plaintiff,  the 
prior  right  to  divert  from  the  Tule  river  25 
cubic  feet  of  water  per  second,  after  which 
the  plaintiff  will  be  entitled  as  against  the 
defendant  to  the  next  15  cubic  feet  of  water 
per  second,  and  the  defendant  against  the 
plaintiff  to  the  nest  35  cubic  feet  of  water 
per  second. 

We  concur:  McFARLAND,  J.;  ANGEL- 
LOTTI,  J.;  HENSHAW,  J.;  LORIGAN,  J. 


1  Cal.  App.  SN 

EESSLER  V.  KESSLER  et  at. 

(Court  of  Appeal,  Second  District,  California. 
Dec.  20,  1905.) 

1.  DivoBCE— Wine  laviNO  Apabt  fbom  Hus- 
band— Justification. 

The  fact  that  a  husband  deposited  In  the 
name  of  bis  daughter  an  amount  of  money 
which  constituted  a  small  share  of  bis  estate, 
and  that  both  the  husband  and  wife  were  ill 
and  nervous,  and  that  in  a  quarrel  be  bad  said 
to  her  that  what  she  would  get  out  of  his  prop- 
erty she  would  have  to  earn,  did  not,  in  a  salt 
by  her  for  divorce,  warrant  a  finding  that  Uie 
wife  was  justified  in  leaving  the  husband. 

2.  Husband  and  Wifk  —  Husband's  Duty 
TO  SuppoBT— Abandonment. 

Civ.  Code,  §  156,  makes  the  hnsband  the 
bead  of  the  family,  and  provides  that  he  may 
choose  any  reasonable  place  or  mode  of  living, 
to  which  the  wife  must  conform.  B.v  section 
175  a  husband,  abandoned  by  his  wife,  is  not 
liable  for  her  support  until  she  offers  to  re- 
turn, unless  site  was  justified  by  his  miscon- 
duct in  abandoning  bim.  Held  that,  where  a 
wife  abandoned  her  husband  without  justifica- 
tion, he  was  not  required  to  solicit  her  return, 
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it  being  her  duty  to  return;  end  until  she  Sli 
■0  be  was  under  no  obligation  to  support  her. 
8.  Sake— GoNVETANCB  in  Fbaud  or  Witb's 

Right. 

A  wife's  right  of  maintenance  is  within  the 
protection  of  Civ.  Code,  {  3439,  making  trans- 
fers to  delay  or  defraud  creditors  void  as 
against  them. 

4.  Same— Imfaibuent  of  Rioht— Evidbncx. 
Inasmuch  as,  under  Civ.  Code,  {  157,  nei- 
ther spouse  has  any  interest  in  the  property  of 
the  other,  a  conveyance  of  land  by  a  husband 
did  not  afl^ect  his  power  to  perform  his  obli- 
gation to  maintain  bis  wife,  so  as  to  give  her 
any  rights  nnder  section  3439,  making  transfers 
to  binder  or  delay  creditors  void  as  against  them, 
where  the  husband  had  ability  to  earn  wages 
and  carry  on  business. 
6.  DivoBCB— Grounds  fob  Relief. 

In  an  action  for  divorce  and  alimony  and 
to  declare  a  trust  In  land  conveyed  by  the 
husband,  the  fact  that  defendant  owned  prop- 
erty which  he  represented  to  be  worth  a  cer- 
tain amount,  and  upon  the  faith  of  which  the 
wife  married  him,  afforded  no  grounds  for  re- 
lief. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,  §  37.J 

6.  Same— Jcdoubnt  fob  Alihont— Appeata- 

BILITT. 

A  judgment  for  alimony  pendente  lite  is  a 
final  one,  and  appealable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Divorce,  J  764.] 

7.  Same— Appeax— Disposition. 

Judgments  for  alimony  pendente  lite  fell 
with  the  main  judgment  though  their  existence 
was  recited  therein ;  it  appearing  on  appeal  that 
no  final  judgment  for  alimony  or  maintenance 
was  warranted  under  the  facts. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  N.  P.  Conrey,  Judge. 

Suit  by  Cella  E.  Kessler  against  William  X 
Kessler  and  others  for  divorce,  alimony, 
and  to  declare  a  trust  From  a  judgment 
for  defendant  denying  a  divorce,  and  for 
plaintiff  for  maintenance,  and  declaring  a 
trust,  all  the  defendants  appeal.    Reversed. 

Rehearing  denied  by  Supreme  Court  Feb- 
ruary 15,  1906. 

Edwin  A.  Meserve  and  Luther  Q.  Brown, 
for  appellants.  J.  L.  Murphey,  for  respond- 
ent 

ALLEN,  J.  Upon  a  reconsideration  of 
this  case  on  a  rehearing  we  are  of  opinion 
that  the  judgment  and  order  of  the  trial 
court  should  be  reversed  to  the  extent  and 
on  the  grounds  stated  in  the  opinion  origi- 
nally filed,  which  is  as  follows : 

Action  for  divorce,  alimony,  and  to  declare 
a  trust.  Judgment  for  defendant  Kessler 
denying  a  divorce,  and  for  plaintiff  for  |50 
per  mouth  maintenance  during  her  natural 
life,  with  decree  that  defendant  Minor  holds 
property  described  in  complaint  in  trust  for 
defendant  Kessler,  from  which  judgment  of 
maintenance  and  decree  declaring  trust  all 
the  defendants  appeal. 

The  court  finds  that  plaintiff  and  defendant 
Kessler  were  married  In  1901,  and  are  hus- 
band and  wife ;  that  at  the  date  of  the  mar- 
riage defendant  was  the  owner  of  certain 
real  property  of  the  value  of  $15,000,  sub- 
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Ject'to  an  Incumbrance  of  $3,000-;  tbat,  to 
addition,  he  was  possessed  of  money  to  the 
amount  of  $1,300,  and  some  otber  personal 
property  of  small  value;  that  he  had  two 
daughters  by  a  former  marriage,  one  of  whom 
is  defendant  Anita  Minor,  the  other  a  daugh- 
ter of  17  years;  that  shortly  after  the  mar- 
riage the  husband,  preparatory  to  a  trip  to 
Mexico,  placed  the  $1,300  in  banli  In  the  name 
of  his  daughter  Anita,  who,  the  court  found, 
held  the  same  In  trust  for  the  father.  This 
the  wife  objected  to,  and  quarrels  were  pre- 
cipitated on  account  thereof;  that  after- 
wards, on  or  about  September  12,  1902, 
plaintiff  left  defendant's  home  and  has  never 
since  lived  with  him  as  his  wife ;  that  after- 
wards, on  October  8,  1902,  Kessler  made  a 
conveyance  of  all  his  separate  estate,  being 
the  premises  described  in  this  action,  to  bis 
daughter  Anita  Minor;  that  at  said  date  he 
was  of  the  age  of  46  years,  and  bad  ability 
to  earn  wages  and  carry  on  business;  that 
after  the  plaintiff  left  her  home  the  husband 
Invited  her  to  return,  but  such  invitation  was 
not  in  good  faith  and  was  not  accepted.  She 
never  offered  at  any  time  to  return  to  him. 
In  June,  1903,  she  commenced  this  action,  and 
in  her  complaint  specifies  acts  of  the  grossest 
cmelty  on  the  part  of  her  husband,  on  ac- 
count of  which  she  justified  her  living  apart 
from  him.  The  court,  upon  the  final  bearing, 
found  none  of  the  material  allegations  to  be 
true,  but,  on  the  contrary,  "that  it  is  not 
true  that  the  actions  of  the  defendant  Kess- 
ler were  sufficient  to  constitute  extreme 
cruelty  towards  plaintiff,"  and,  further,  that 
the  following  part  of  paragraph  7  was  un- 
true :  "That  her  condition  became  so  Intoler- 
able by  reason  of  his  actions  that  she  was 
forced  to  leave  him."  The  only  facts  of  any 
materiality  found  by  the  court  in  plaintiff's 
favor  were  that  before  the  separation  both 
parties  were  nervous  and  Irritable,  caused 
by  ill  health,  and  that  upon  one  occasion, 
during  a  controversy  over  the  payment  to  the 
daughter  of  a  sum  of  money,  defendant  Kess- 
ler said  to  plaintiff  tbat  she  would  get  only 
what  she  helped  to  earn,  and  nothing  more. 
But  the  court  further  finds  that  at  this  time, 
or  shortly  after  this  quarrel,  a  reconciliation 
toolc  place,  and  each  mutually  forgave  their 
unkindness  toward  each  other.  From  these 
facts  the  trial  covurt,  as  a  conclusion  of  law, 
determined  that  the  wife  was  Justified  in  leav- 
ing her  husband,  and,  while  It  denied  the  di- 
vorce, rendered  a  judgment  In  plaintiff's  fa- 
vor for  $50  per  month  as  for  her  separate 
maintenance,  and  in  such  judgment  found 
that  certain  otber  Judgments,  aggregating 
$1,250,  for  alimony  pendente  lite,  were  un- 
paid, all  of  which  sums  were  made  a  charge 
upon  the  premises  conveyed  to  Mrs.  Anita 
Minor,  and  the  deed  to  her  was  declared  to 
be  in  fraud  of  plaintiff's  rights,  and  as  to 
plaintiff  Mrs.  Minor  held  only  the  legal  title 
In  trust  for  her  father,  and  directed  a  sale  of 
the  premises  upon  default  of  payment 
The  first  contention  of  appellants  is  that 


the  conclusion  'of  -  law  and  -  Judgment  that 
plaintiff  was  Justified  In  leaving  her  husband 
have  no  support  in  the  findings.  With  this 
we  quite  agree.  The  fact  that  the  husband 
would  deposit  In  his  daughter's  name  an 
amount  of  money  then  constituting  but  a  small 
stiare  of  his  estate,  and  that  both  husband 
and  wife  were  sick  and  nervous,  and  that  In 
a  quarrel  he  had  said  to  her  that  what  she 
would  get  out  of  his  property  she  would  have 
to  earn,  were  in  themselves  no  Justification 
for  the  wife's  abandonment,  were  we  even  to 
disregard  the  subsequent  forgiveness  and  rec- 
onciliation. The  judgment  for  separate  main- 
tenance was  unwarranted.  By  section  15G, 
Civ.  Code,  the  husband  is  the  head  of  the 
family.  He  may  choose  any  reasonable  place 
or  mode  of  living,  and  the  wife  must  conform 
thereto.  Section  175,  Civ,  Code,  provides: 
"A  husband  abandoned  by  his  wife  Is  not  li- 
able for  her  support  until  she  offers  to  re- 
turn, unless  she  was  Justified  by  his  miscon- 
duct in  abandoning  him."  There  Is  nothing 
in  the  record  to  Indicate  that  the  place  or 
mode  of  living  provided  by  the  husband  was 
not  all  that  could  be  desired,  and  it  does  ap- 
pear that  she  abandoned  him  and  his  home 
without  justiflcatlon.  The  wife  having  so 
abandoned  the  husband,  he  was  not  required 
to  solicit  her  return,  and  that  be  did  so, 
either  in  good  or  bad  faith,  is  not  material. 
Under  our  Civil  Code  It  was  the  duty  of  the 
erring  one  to  offer  to  return,  and  until  she 
did  so  no  obligation  of  support  rested  upon 
the  husband,  and  no  violation  of  duty  arose 
warranting  a  Judgment  against  him. 

Appellant  Minor  next  contends  that,  there 
being  no  violation  of  the  obligation  of  sup- 
port, plaintiff  was  not  a  creditor  and  not  in- 
terested in  the  husband's  separate  estate, 
and  thereupn  the  decree  against  her  and  her 
property  was  without  authority.  With  this 
we  also  agree.  Section  155  of  the  Civil  Code 
provides:  "Husband  and  wife  contract  to- 
ward each  other  obligations  of  mutual  re- 
spect, fidelity  and  supiwrt."  This  support, 
contracted  by  the  husband,  is  a  duty  to  be 
performed  subject  to  the  provisions  of  sec- 
tions 156  and  175,  heretofore  cited.  Until 
that  obligation  is  violated  no  cause  of  action 
arises  in  favor  of  either.  While  it  is  true, 
as  stated  in  Murray  v.  Murray,  115  Cal.  273, 
47  Pac.  37,  37  L.  R.  A.  626,  56  Am.  St  Rep. 
97,  that  the  right  of  maintenance  Is  so  far 
within  the  protection  of  section  3439,  Civ. 
Code,  tbat  it  avoids  transfers  made  with 
Intent  to  defeat  that  right  yet  it  must  fol- 
low as  a  natural  consequence  that  ii  order 
to  maintain  an  action  in  equity  to  enforce 
such  right  the  plaintiff  should  show,  and 
the  court  should  find,  tbat  her  conduct  had 
been  such  as  to  entitle  her  to  the  right  of 
separate  maintenance.  Respondent,  however, 
claims  that  by  the  conveyance  of  his  proper- 
ty the  husband  placed  it  without  his  power 
to  perform  the  obligation  of  maintenance. 
This  cannot  be  truthfully  said  of  one  able 
to  earn  wages  and  carry  on  business.    To 
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bold  otherwise  would  be  tb  say  that  every 
man  without  property  violates  bis  marriage 
obligation  as  soon  as  it  is  taken,  and  tbe 
wife  may  leave  bim  upon  tbe  theory  that  be 
has  no  ability  to  perform  his  obligation  of 
support  The  everyday  observation  of  life 
teaches  ns  that  the  indulgent  husband  and 
father,  who  la  diligent  in  cai-ing  for  his  wife 
and  family  is  more  frequently  found  among 
those  whose  only  revenue  is  derived  from 
their  bands  or  brains,  than  among  those  pos- 
sessed of  means,  curtailing  every  expense 
that  they  may  add  more  to  a  present  suf- 
ficiency. In  this  state,  under  section  157  of 
oar  Civil  Code,  "neither  spouse  has  any  In- 
terest In  the  property  of  the  other."  Hence 
It  follows  that,  if  the  obligation  of  support 
was  not  affected  by  this  transfer  to  the 
daogbter,  the  plaintiff  bad  no  interest  which 
could  be  affected.  We  do  not  regard  with 
favor  the  contention  of  respondent  that  tbe 
tttct  that  Kessler  owned  property  which  be 
r^resented  to  be  worth  $16,000,  and  upon 
tbe  faith  of  which  plaintiff  married  him, 
affords  ground  of  relief.  Purely  mercenary 
marriages  may  be,  and  undoubtedly  are,  fre- 
quently contracted;  but,  when  these  unnat- 
ural alliances  are  sought,  tbe  law  wisely 
provides  for  a  marriage  settlement,  or  ante- 
nnptial  contract,  out  of  which  rights  may 
be  established,  and  In  the  absence  of  such 
agreement  the  general  property  laws  of  tbe 
state  control.  Where  the  right  of  support 
has  not  been  affected  by  the  transfer  of  prop- 
erty in  which  She  baa  no  other  interest,  no 
cause  of  action  lies  in  the  wife  to  disturb 
conveyances  tbereof.  Greer  v.  Greer,  135 
Cal.  121,  67  Pac.20.  Nor  can  any  rule  sug- 
gested In  Volkmar  v.  Volkmar  (Cal.  Sup.) 
81  Pac.  413,  have  application  in  this  action. 
Mor,  in  our  opinion,  did  the  Judgments 
for  alimony  pendente  lite  entitle  the  plaintiff 
to  a  decree  as  against  defendant  Minor. 
Tbese  orders  were  final  Judgments  and  ap- 
pealable. Sharon  v.  Sharon,  67  Cal.  198, 
7  Pac.  456,  635,  8  Pac  709.  When  granted, 
ttaey  have  nothing  to  do  with  tbe  final  Judg- 
ment In  the  case,  and  will  not  be  affected 
by  it.  Baker  v.  Baker,  136  Cal.  304,  68 
Pac.  971.  The  mere  recital  In  tbe  final  Judg- 
ment and  decree  in  this  case  of  the  existence 
of  such  former  Judgments  did  not  give  to 
them  any  additional  vitality  or  force.  Had 
the  findings  and  Judgment  been  correctly  ren- 
dered in  favor  of  tbe  plaintiff,  these  previous 
Judgments  rendered  in  the  same  action  might 
Tery  properly  have  been  included  in  the  order 
directing  the  application  of  tbe  proceeds  of 
tbe  sale  made  in  tbe  event  of  default  of 
tbe  payment  of  tbe  final  Judgment  for  main- 
tenance; but,  there  being  no  final  Judgment 
for  alimony  or  maintenance  possible  under 
tbe  facts,  as  a  consequence  no  decree  or 
order  affecting  the  real  property  of  tbe  de- 
fendant Minor  could  be  made.  These  previ- 
ous Judgments  and  any  orders  In  relation 
thereto  were  but  Incidents  of  a  final  Judg- 
ment, and  the  orders  In  relation  thereto 
must  fall   wbea  the  main  Judgment  fails. 


We  are  further  of  the  opinion  that  it  coutd 
not  be  said  in  any  event,  under  the  facts  of 
this  case,  that  the  conveyance  was  made  to 
defeat  these  Judgments  pendente  lite.  For, 
as  before  shown,  the  wife  was  not  a  creditor, 
and  bad  no  cause  of  action  against  her  hus- 
band, either  at  the  date  of  the  filing  of  tbe 
complaint  or  tbe  final  decree,  and  how  can 
one  be  said  to  bave  made  a  conveyance  to 
defeat  a  claim  not  In  existence,  or  to  defeat 
tbe  collection  of  a  Judgment  given  as  expense 
money  In  an  unsuccessful  attempt  to  estab- 
lish such  claim?  In  our  opinion,  plaintiff 
had  no  claim  or  Interest  in  tbe  real  estate 
standing  in  the  name  of  Mrs.  Minor  at  tbe 
date  of  the  final  decree,  and  bad  no  right 
to  question  ttie  conveyance  to  her,  and  the 
decree  and  Judgment  of  the  court  in  that 
behalf  have  no  support  in  the  findings. 

Judgment  reversed,  with  directions  to  enter 
a  Judgment  upon  the  findings  In  favor  of 
defendant  Minor;  also.  Judgment  in  favor 
of  defendant  Kessler  in  conformity  with  tlila 
decision. 

I  concur:    GRAX,  P.  J. 

SMITH,  J.  I  concur  in  the  Judgment,  and, 
generally,  in  what  is  said  in  tbe  opinion  aa 
to  the  Judgment  of  the  lower  coturt  for 
maintenance.  I  concur,  also,  in  the  conclu- 
sion of  the  majority  of  the  court  as  to  at- 
torney's fees  and  alimony  pendente  Ute  on 
the  grounds  stated  in  the  opinion. 


2  Cal.  App.  329 
McCONNBLL  v.  FOX  et  al. 

(Court  of  Appeal,  Second  District,  California. 
Dee.  2,  1905.) 

OoNTiNtTANCE— Absence  of  Pabty— Showihg 

— SUFFICIENOY. 

On  a  motion  for  a  continuance  by  defendant 
in  a  suit  to  quiet  title,  it  appeared  that,  though 
tbe  case  had  been  at  issue  for  nine  months, 
he  left  the  state  after  it  was  set  for  trial  and 
about  20  days  prior  to  the  trial,  his  reason  for 
absenting  himseU  being  that  he  desired  to  sell 
certain  bonds  for  a  city ;  but  there  was  no  show- 
ing that  it  could  not  have  been  attended  to 
by  some  other  person,  or  that  his  efforts  in 
in  such  direction  could  not  have  preceded  or 
followed  the  date  of  the  trial.  Defendant's 
claim  to  tbe  land  did  not  api>ear  from  the  an- 
swer, and  the  showing  for  continuance  consisted 
of  an  affidavit  of  defendant's  attorney  and  a 
telegram  from  defendant.  Held,  that  there  was 
no  abuse  of  discretion  in  denying  the  motion. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  D.  K.  Trask,  Judge. 

Action  by  Lee  A.  McConnell  against  Edwin 
R.  Fox  and  others.  Judgment  for  plaintiff. 
From  an  order  denying  defendant  Fox  a  new 
trial,  be  appeals.    Affirmed. 

Cole  &  Cole,  for  appellant  F.  0.  Austin 
and  D.  M.  McDonald,  for  respondent 

GRAY,  P.  J.  This  is  an  action  to  quiet 
title.  Tbe  plaintiff  had  Judgment  and  de- 
fendant Fox  appeals  from  an  order  deny- 
ing blm  a  new  trial.  n,r\n\f 
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The  sole  grooi^  urged  for  reversal  is  tbAt 
the  court  erred  In  denying  defendant's  mo- 
tion for  a  continuance.  We  think  the  matter 
of  continuance  was  In  the  discretion  of  the 
trial  judge,  and  that  he  did  not  abuse  such 
discretion.  The  showing  was  that,  though 
the  case  had  been  at  issue  for  nine  montlis, 
the  defendant  voluntarily  went  to  New  York 
after  the  case  was  set  for  trial  and  some  20 
days  prior  to  said  trial.  His  reason  for 
absenting  himself  is  stated  to  have  been  that 
he  desired  to  negotiate  and  sell  certain  bonds 
for  the  city  of  Los  Angeles  in  the  money 
centers  of  the  East.  There  Is  no  showing 
that  this  could  not  hare  been  attended  to 
for  the  dty  to  its  greater  advantage  by  some 
other  person,  nor  does  it  appear  to  what  ex- 
tent the  defendant's  presence  in  New  York 
would  promote  the'  sale  of  the  bonds  or  was 
necessary  thereto.  Nor  Is  it  shown  that  his 
necessary  presence  in  New  York  could  not 
have  preceded  or  followed  the  date  of  this 
trial  without  Injury  to  himself  or  the  city  of 
Los  Angeles.  The  showing  made  Is'  weak, 
much  weaker  than  la  the  case  of  Wilkinson  v. 
Parrott,  32  Cal.  102;  and  there  the  action  of 
the  trial  court  was  upheld  nppn  the  .ground 
that  the  refusal  of  the  court  to  postpone  the 
trial' upon  such  a  sbowlhg  did  not  amount  to 
ah  abuse  of  discretion.  Besides,  there  are 
several  features  of  the  case  that  naturally 
make  us  hesitate  to  Interfere  with  the  action 
of  the  court  In  denying  a  new  trial.  The  suit 
Is  to  quiet  title.  What  the  defendant's  claim 
to  the  land  consists  In  nowhere  appears.  He 
contents  himself  In  the  answer  with  denying 
that  he  "has  no  estate,  right,  title,  or  Interest 
In  said  land  and  premises,  or  in  any  part 
thereof."  This  Is  the  only  hint  we  have  that 
be  is  in  any  way  Interested  In  the  result  of  the 
suit.  The  showing  for  continuance  consisted 
of  an  affidavit  of  defendant's  attorney  and  a 
brief  telegram  from  defendant,  and  the  affi- 
davits of  plaintiff  In  rebuttal;  and,  though 
these  had  proven  Insufficient  to  secure  the 
favorable  action  of  the  court  in  the  first  in- 
stance, yet  nothing  was  added  to  them  on  the 
motion  for  a  new  trial  made  some  nine 
months  later.  No  affidavit  of  the  defendant 
himself  was  at  any  time  presented  to  the 
court,  and,  of  course,  the  material  parts  of  his 
attorney's  affidavit  must  of  necessity  have 
been  based  upon  hearsay.  Of  course.  If  the 
defendant's  only  purpose  was  delay,  most  any- 
thing would  do,  but,  to  invoke  successfully  the 
favorable  discretion  of  the  court,  a  stronger 
showing  should  have  been  made. 

The  appeal  is  without  merit  The  order  is 
affirmed. 

I  concur:    ALLEN,  J. 

SMITH,  J.  I  concur  in  the  Judgment  I 
am  not  prepared  to  say  that  on  the  showing 
made  by  the  appellant  the  case  should  not 
have  been  continued,  or  that  the  denial  of  a 
continuance  by  the  court  was  not  an  abuse  of 
discretion.     But  In  the  absence  of  the  evi- 


dence, or  of  any  showing  to  the  contrary  on 
the  motion  for  new  trial,  either  by  the  affida- 
vit of  the  defendant  or  otherwise,  I  think  it 
must  be  presumed.  In  support  of  the  order  of 
the  trial  court  that  the  case  was  fairly  tried, 
and  the  appellant  In  no  wise  injured  by  bis 
absence,  and  that  there  was  no  error  or 
abuse  of  discretion  In  the  denial  of  the  motion 
for  new  trlaL 
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DAVIS  V.  BAKERSFIELD  OIL  &  STOCK 
EXCH. 

(Court  of  Appeal,  Second  District,  California. 
Nov.  16,  1905.) 

BBT-OtF    ANn    C0UNTB^CLAI1I— Advakces  — 
Parties. 

Certain  associates  doing  business  under  the 
same  name  and  style  afterwards  adopted  by  a 
corporatioo  organuad  by  thera,  and  keeping  a 
bank  account  under  the  same  name,  qgreed  to . 
advance  to'Y.  $50  per  month,  and  accept  in 
piayment  stodc  of  a  corporation  thereafter  to  be 
organized  at  par.  Y.  executed  ^eoeipts  for  such 
monthly  advances,  whicdi  were  paid  by  the 
bank  In  which  the  association  kept  its  funds. 
The  corporation,  after  its  organization,  opened 
an  account  in  the  same  bank,  under  the  same 
name,  and  Y.,  for  eleven  .montits  thereafter, 
continued  to  present  vouchers  (or  $50  each 
month  for  such  advances,  which  the  bank  paid. 
Jteld,  that  such  advances  were  not  available 
by  the  corporation  as  a  counterclaim  in  an  ac- 
tion against  it  on  a  claim  for  Y.'s  unpaid  aal- 
ai7,  which  had  been  assigned  to  plaintiff. 

Appeal  from  Superior  Court,  Kern  Oonaty; 
J.  W.  Mahon,  Judge. 

Action  by  George  J.  Davis  against  tbe 
Bakersfleld  Oil  &  Stock  Exchange.  From  a 
Judgment  in  favor  of  plaintiff,  and  from  an 
order  dmying  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Smith  &  Allen,  for  appellant  Emmons  ft 
Irwin  and  C.  E.  Young,  for  respondent 

ALLEN,  J.  Action  by  plaintiff,  as  as- 
signee of  one  Young,  to  recover  salary  due 
Young  from  defendant  Judgment  for  plain- 
tiff, from  •which,  and  an  6rder  denying  a 
new  trial,  defendant  appeals. 

Tbe  only  question  presented  upon  this  ap- 
peal which  Is  urged  by  counsel  is  as  to  the 
sufficiency  of  the  evidence  to  support  the  find- 
ing that  "It  is  untrue  that  the  defendant  ad- 
vanced to  C.  E.  Young  the  sum  of  $1,457.56, 
or  any  other  sum."  The  evidence  discloses 
that  a  number  of  persons,  prior  to  May,  1901, 
were  engaged  In  business  under  {he  same 
name  and  style  afterwards  adopted  by  a 
corporation  organized  by  them;  that  these 
persons  kept  a  bank  account  under  such 
name,  and  entered  into  an  agreement  with 
Young  that  they  would  advance  him  $50  per 
month,  and  accept  In  payment  therefor  stock 
of  the  corporotlon  thereafter  to  be  organized 
at  its  par  value;  and  that  upon  the  faith  of 
this  agreement  Young  executed  receipts  for 
such  monthly  advances,  and  the  same  were 
paid  by  the  bank  In  which  tbe  association 
kept  Its  funds.  The  corporation,  after  Its 
organization,  opened  an  account  in  the  same 
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tank  under  tfae  same  nam«,  and  Tonng,  for 
11  montbs  thereafter,  continued  to  present 
bin  Tonchers  for  (60  during  each  month  on 
account  of  inch  agreed  advances,  and  the 
nme  were  paid  by  the  bank,  but  out  of 
which  fund  it  does  not  with  certainty  ap- 
pear. It  is  not  denied  that  a  subsequent 
agreed  salary  of  |150  per  month  to  Toung 
was  unpaid  to  the  extent  of  $375,  and  that 
the  same,  for  valDe,  was  assigned  to  plaintiff, 
t<«  which  Judgment  was  awarded. 

Appellant's  contention,  however,  la  that 
these  advances  of  $50  per  month  were  made 
in  fact  by  the  corporation,  through  Its  presi- 
dent, and  constituted  a  valid  counterclaim 
against  plaintiff's  demand  for  unpaid  salary. 
This  proposition  is  untenable.  The  court 
was  justlfled  In/flnding,  as  it  did,  that  the 
corporation  did  not  make  the  advancements 
and  had  nothing  to  do  with  the  contract  In 
relation  thereto.  If  the  fact  were  conceded 
that  the  bank  made  the  payments  out  of 
the  wrong  account,  and  charged  up  the 
vouchers  to  the  corporation  when  they  should 
have  been  charged  to  tbe  association,  still 
It  w«Hild  not  form  tiie  basis  of  an  action  In 
favor  of  the  corporation  and  against  Toung, 
and  especially  against  one  who,  In  good 
faith,  for  value,  had  purchased  the  salary 
claim.  But,  as  before  stated,  it  is  not  clear 
that  the  bank  even  paid  the  money  out  of 
the  corporate  fund.  Some  surmises  of  tbe 
president  of  the  bank  to  that  effect  are  n^ 
convincing. 

There  Is  no  prejudicial  error  in  the  record, 
and  the  Judgment  and  order  are  affirmed. 

.We  concnr:    GRAY,  P.  J.;    BMITH,  J. 


7  Cal.  Unrep.  245 

Bx  parte  GATES. 

(Court  of  Appeal,   Third  District,  California. 
Nov.  10,  1905.) 

Habeas  Cobfus— Inability  or  Jusxicss  to 
AoREX  ON  JuDOHENT— Dismissal. 

Rule  33  (78  Pac  zlii),  providing  that  when 
tbe  judges  of  a  District  Court  of  Appeal  fail 
to  agree  on  a  judgment  in  any  cause,  and  tbelr 
opinions  have  been  forwarded  to  the  Supreme 
Conrt,  that  court  will  order  such  cause  to  be 
transferred  to  the  Supreme  Court  or  to  another 
District  Court  of  Appeal,  to  be  there  beard 
and  determined,  does  not  apply  to  habeas  corpus 
proceedings ;  and  where  three  of  the  jnsticea  fall 
to  agree  in  snch  proceeding,  as  required  1^ 
Const,  art.  6,  {  4,  the  writ  must  be  dismissed. 

Application  of  W.  Vf.  Gates  for  a  writ  of 
habeas  oorpns.    Writ  dismissed. 

W.  W.  MIddenoff,  for  petitioner.  B.  J. 
Williams,  for  respondent 

CHIPMAN,  P.  J.  The  petlHon  for  the 
writ  was  ordered  to  be  beard  by  the  court 
Under  tbe  provisions  of  tbe  Constitution  the 
concurrence  of  three  Justices  shall  be  neces- 
sary to  pronounce  a  Judgment  Article  0,  {  4, 
Const  Rule  33  (78  Pac.  xUI),  provides  that 
when  the  Judges  of  a  District  Onrt  of  Ai>- 
peoi  fall  to  agree  on  a  Judgment  la  any^. 


cause,  and  their  opinions  have  been  forward- 
ed to  the  Supreme  Oonrt,  that  court  will  or- 
der Bucb  cause  to  be  transferred  to  the  Su- 
preme Court  or  to  another  District  Court  of 
Appeal,  to  be  there  heard  and  determined. 
We  do  not  think  this  rule  applies  to  habeas 
corpus  proceedings.  In  the  matter  now  be- 
fore us  the  three  Justices  constituting  the 
court  are  unable  to  agree  upon  the  que.stion 
as  to  whether  or  not  the  oonrt  before  which 
the  contempt  proceedings  were  brought  bad 
Jurisdiction. 

The  writ  la  therefore  dismissed,  and  tbe 
petitioner  remanded  to  the  custody  of  tbe 
sheriff  of  San  Joaquin  county. 


.   We  concur: 
US,  i. 


BUCKLES,   J.;   McLAUOB- 
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KINO. v.. ELTON  et  aL 

(0>tirt  of  Appeal,' Secdnd  District,  California. 
Nov.  9,  1005.) 

NXW    TbIAL— VebDICT— IltPXACHlCKNT  —  AlTI- 

nAViTS — SurriciiENCT. 

The  affidavits  of  two  ctedlble  Jurors  la. 
behalf  of  one  moving  for  a  new  trial  to  the 
effect  that  there  had  been  a  quotient  verdict, 
as  against  seven  Jurors  making  affidavits  for  the 
ether  party,  was  sufficient  to  sustain  an  order 
granting  a  new  trial,  especially  where  the  state- 
ments contained  In  the  affidavits  of  tbe  two 
were  not  expressly  denied  or  met  by  any  in- 
consistent statement 

Appeal  from  Superior  Court  Loa  Angeles 
(County ;  N.  P.  Conrey,  Judge. 

Action  by  Mortimer  A.  King  against  Cbarlet 
Blton  and  others.  From  an  order  granting 
defendants  a  new  trial,  plaintiff  appeals. 
Affirmed. 

Stephens,  Sberw  ft  Neighbours,  Bnrrell  D. 
Neighbours,  and  Albert  Lee  Stephens,  for 
appellant  W.  B.  Matthews,  Leslie  Hewitt 
and  Hartley  Shaw,  for  respondents. 

SMITH,  J.  This  Is  an  appeal  from  an  or- 
der made  after  a  Judgment  for  the  plaintiff 
granting  the  defendants  a  new  trial.  The 
motion  was  granted  solely  on  the  ground 
of  misconduct  of  tbe  Jury,  "in  that  the  Jurors 
were  Induced  to  assent  to  said  verdict  by  a 
resort  to  the  determination  of  chance." 

The  verdict  was  given  by  8  Jurors  out  of 
12,  and  the  order  was  based  on  the  affida- 
vits of  two  of  the  nonconcnrring  Jurors, 
which  were  to  the  following  effect:  That 
after  all  nine  Jurors  bad  agreed  upon  a  ver- 
dict "It  was  thereuipon  moved  by  one  of  said 
nine  Jurors  that  each  Juror  should  put  down 
privately  on  a  slip  of  paper  the  amount 
which  be  favored  for  the  verdict;  that  these 
several  amounts  should  be  added  together 
and  their  sum  divided  by  twelve,  and  that 
the  quotient  so  obtained  should  be  the  amount 
of  the  verdict;  that  said  motion  was  agreed 
to  and  carried  by  the  votes  of  nine  Jurors"; 
that  this  plan  was  carried  into  effect  re- 
sulting In  the  adoption  of  the  amount  of  the 
verdict,  "which  amouut  waa  then  j^t  one 
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without  further  dlBCUBsion  and  considera- 
tion,  in  pursuance  to  said  previous  agree- 
ment, accepted  by  said  nine  jurors  as  to  the 
amount  of  the  verdict,  and  entered  in  the 
form  of  verdict  provided  by  the  court"  To 
rebut  these  affidavits,  the  affidavits  of  7  of 
the  concurring  Jurors  were  filed,  and  it  Is 
claimed  that  these  contradict  the  affidavits 
filed  by  defendants,  and  that  the  preponder- 
ance of  the  evidence  was  so  great  that  it 
was  an  abuse  of  discretion  in  the  court  to 
grant  the  motion.  But  we  think  neither 
point  can  be  sustained.  The  statement  of 
two  credible  witnesses  against  7  would  have 
been  quite  snffldent  to  sustain  the  decision 
of  the  court ;  and  in  this  case  the  statements 
are  not  expressly  denied,  nor  is  there  any- 
thing inconsistent  with  them  in  th«  state- 
ments  of  defendants'  witnesses. 
The  order  appealed  from  Is  affirmed. 

We  concur:    GRAY,  P.  J.;  ALLEN,  J. 


2  Cal.  App.  14t 

BANK  OF  PASO  ROBLES  ▼.  BLACKBURN. 

(Conrt  of  Appeal.  Second  District,  California. 
Nov.  9,  1005.) 

BUXa    AND     Notes— PiaADING—COMPLAIHT— 

Defensive  Matteb. 

In  a  suit  on  a  note  secured  by  mortgage, 
which  mortgage  had  been  extinguished  by  agree- 
ment between  the  parties,  it  waa  not  necessary 
for  plalntUf  to  allege  the  execution  of  the  mort- 
gage or  its  extinction;  Code  Civ.  Proc.  S  437, 
providing  that  defendant's  answer  sliall  contain 
any  new  matter  constituting  a  defense. 

Appeal  from  Superior  Court,  San  Luis 
Obispo  County;   E.  P.  Unangst,  Judge. 

Action  by  the  Bank  of  Paso  Bobles  against 
Frank  J.  Blackburn.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Bishop,  Wheeler  &  Hoefier,  Louis  Lamy, 
and  R.  W.  Putnam,  for  appellant  W.  H. 
Spencer,  for  respondent 

SMITH,  J.  The  suit  was  brought  on  the 
promissory  note  of  date  March  12,  1900,  set 
out  in  the  complaint,  which  is  in  the  ordina- 
ry form.  One  of  the  defenses  set  up  in  the 
answer  is  that  the  note  was  secured  by  a 
mortgage  on  certain  growing  crops,  and  that 
plaintiCt  took  possession  of  the  mortgaged 
property  and  sold  the  same.  The  court  finds 
that  the  mortgage  was  executed  to  secure 
the  note  in  suit  "and  also  to  secure  to  plain- 
tiff the  payment  of  such  other  moneys  as 
might  thereafter  be  advanced,"  etc.;  that 
prior  to  November,  1900,  plaintiff  advanced 
to  defendant  under  the  provisions  of  the 
mortgage,  the  sum  of  $400,  of  which  $356.80 
has  been  repaid  and  no  more ;  and  "that 
more  than  2%  years  prior  to  the  commence- 
ment of  this  action  all  the  security  given 
by  defendant  to  plaintiff  to  secure  the  pay- 
ment of  said  note  and  said  advances  had, 
without  any  act  of  the  plaintiff,  l>ecome  value- 
less," etc.    From  the  evidence  It  appears  that 


by  an  agreement  between  the  defendant  anQ 
the  plaintiff's  agent  the  mortgaged  crop  was 
transferred  by  the  former  to  the  latter  in 
satisfaction  of  the  amount  due  for  advances. 

The  only  point  made  by  appellant  is  In 
effect  that  it  was  incnmbent  upon  the  plain- 
tiff to  allege  the  execution  of  the  mortgage 
and  its  subsequent  extinction,  and  that  the 
complaint  was  fatally  defective  on  this  ac- 
count But  the  point  is  obviously  untenable 
for  two  reasons:  The  facts  referred  to  con- 
stituted no  part  of  the  plaintiff's  cause  of 
action,  and  come  clearly  within  the  definition 
of  "new  matter"  (Code  Civ.  Proc  [Revisers' 
Ed.]  §  437,  and  authorities  cited  in  note  on 
page  370  et  seq.);  and,  were  it  otherwise,  the 
error  would  be  immaterial. 

The  Judgment  Is  affirmed. 

We  concur:    GRAY,  P.  J.;  ALLEN,  3. 


s  C«L  App.  in 

OOUSON  T.  WILSON. 

(Conrt  of  Appeal,   First   District,  California. 
Nov.  16,  1905.) 

1.  EasEUEHTS  —  INJTIBIKS  TO  WaTS  —  PUB- 

CHABEB   or   Dominant   EiStatb— Damaqkb. 

A  person   injuring  a  way  appurtenant  to 

land  is  liable  to  a  subsequent  purchaser  of  the 

land  only  for  the  damage  sustained  by  him  since 

his  purdiase. 

2.  Sake— Evidence— ADiaseiBiuTT. 

Where,  in  a  suit  by  a  purchaser  of  land 
to  wtiicti  a  road  was  appurtenant  for  injury  to 
the  road  resulting  from  the  removal  of  cnl- 
verts,  it  was  shown  that  the  culverts  were  re- 
moved in  November,  1900,  and  that  the  pur- 
chaser purciiBsed  the  land  in  Septemt>er,  1901, 
the  court  erred  in  overruling  an  objection  to  a 
question  asked  the  purchaser  as  to  what  the 
damage  had  been  to  the  road  since  the  re- 
moval of  the  culverts,  as  against  the  objection 
that  it  did  not  limit  tlie  damage  done  to  the 
road  since  the  purchaser  became  the  owner  of 
the  land. 

3.  AppeaI/— Harmless  Ebbob. 

That  the  effect  of  the  question  could  have 
been  obviated  by  cross-examination  did  not  cure 
the  error. 

4.  Easement  —  iNjtjEiKs  to  Wats— Pindino 
oe  Damages— Evidence — SurFiciENCT. 

In  a  suit  by  a  purchaser  of  land  to  which 
a  road  was  appurtenant  for  injury  to  the  road 
by  reason  of  the  removal  of  culverts  therein,  the 
evidence  showed  that  the  culverts  were  removed 
in  Novemt>er,  1900,  and  that  the  purchaser  be- 
came the  owner  of  the  land  in  September,  1901. 
He  testified  that  the  road  had  been  damaged 
$300.  A  witness  testified  that  it  would  take 
$150  to  replace  the  culverts.  There  was  no  evi- 
dence of  any  damage  to  the  road  after  the  pur- 
chaser became  the  owner  of  the  land.  Held, 
that  a  finding  that  the  road  of  the  purchaser 
was  damaged  $150  was  not  supported  by  the  evi- 
dence. 

5.  SAiiE  —  Findings  — Constbuction  — Ma- 
teriality. 

A  finding,  in  a  suit  by  a  purchaser  of  land 
to  which  a  road  was  appurtenant  for  injury 
thereto  by  reason  of  the  removal  of  culverts 
therein,  that  the  road  of  the  purchaser  had  been 
damaged  a  specified  sum,  if  construed  as  a  find- 
ing of  the  damage  to  tlie  road  by  the  removal 
of  the  culverts,  was  irrelevant,  unless  it  showed 
that  the  damage  occurred  while  tlis  puictiaser 
was  the  owner  of  the  road.  •  r\i^rsir> 
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6.  Appkai.  — Recobd— BiLi.  or  Exceptions— 
Fbesumptions. 

A  bill  of  exceptions  is  presumed  to  con- 
tain all  tlie  evideute  material  to  errors  specilied. 
and,  in  case  there  is  any  evidence  wliicli  will 
overcome  tlaat  in  the  bill,  it  is  the  duty  of  the 
respondent  to  cause  it  to  be  incorporated  therein. 

Appeal  from  Superior  Court,  Santa  Cruz 
County;  Lucas  F.  Smith,  Judge. 

Action  by  W.  B.  Couson  against  John  Wil- 
liam Wilson.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Rerersed. 

J.  E.  Gardner,  for  appellant  Hugh  B. 
Osbom  and  BenJ.  K.  Knight,  for  respondent 

HARRISON,  P.  J.  The  plaintiff  Is  the 
owner  of  a  tract  of  land  In  Santa  Cruz  coun- 
ty bordering  upon  the  county  road  leading 
from  WatsonvlUe  to  Santa  Cruz,  upon  which 
there  is  a  right  of  way  appurtenant  to  an 
adjacent  tract  of  land  known  as  the  "Wilson 
Rancli,"  and  extending  therefrom  to  the 
county  road.  For  the  purpose  of  enjoying 
this  right  of  way,  the  owners  of  the  Wilson 
ranch  constructed  a  roadway  about  18  years 
ago  across  the  plaintiff's  land,  with  several 
culverts  therein,  for  the  purpose  of  carry- 
ing below  the  road  the  surface  water  tliat 
would  otherwise  accumulate  upon  the  upper 
or  higher  slopes  of  the  land.  In  November, 
1900,  the  plaintiff  destroyed  these  culverts, 
with  the  result  that  thereafter  the  water 
flowed  along  the  road,  washing  it  out  and 
making  it  almost  Impassable  for  vehicles, 
and  carrying  much  debris  down  upon  the 
lower  portion  of  the  land.  The  defendant 
became  a  part  owner  of  the  Wilson  ranch 
In  September,  1001,  and  thereupon  entered 
Into  possession  thereof,  and  thereafter  used 
the  said  roadway  In  passing  back  and  forth 
between  his  ranch  and  the  county  road.  Af- 
ter he  went  into  possession  of  the  ranch  the 
plaintiff  demanded  of  him  that  he  repair 
the  roadway  and  fill  It  in  and  grade  It  In 
such  a  manner  that  the  surface  water  would 
not  be  cast  upon  the  lands  below  the  road; 
and  upon  bis  refusal  to  do  so  brought  this 
action  to  have  the  road  declared  a  nuisance, 
and  to  recover  damages  sustained  by  him  by 
reason  of  its  defective  condition.  The  de- 
fendant. In  his  answer  to  the  complaint,  and 
also  by  way  of  cross-complaint  against  the 
plaintiff,  set  forth  many  of  the  above  facts, 
and  alleged  that  by  reason  of  the  acts  of 
the  plaintiff  In  destroying  the  said  culverts 
and  making  the  road  Impassable  he  had  sus- 
tained damage  by  being  delayed  In  marketing 
his  produce  and  In  the  enjoyment  of  his 
right  to  pass  along  the  road,  and  that  the 
road  belonging  to  him  had  also  been  dama- 
ged In  the  sum  of  .^300.  The  cause  was  tried 
by  the  court,  and.  In  addition  to  finding  the 
facts  above  set  forth,  It  also  found  that  the 
plaintiff  had  not  been  damaged  by  any  of 
the  acts  of  the  defendant,  and  that  defendant 
had  not  sustained  any  damage  by  being  de- 
layed in  marketing  his  produce  or  In  the  en- 
joyment of  his  rieht  to  pass  over  the  road, 
but  that  be  had  l>cea  damaged  in  the  sum 


of  $150  by  reason  of  the  wrongful  removal 
of  the  culverts  by  the  plaintiff.  Judgment 
was  thereupon  rendered  in  favor  of  the  de- 
fendant and  against  the  plaintiff  for  the  sum 
of  $150,  with  a  perpetual  injunction  against 
the  plaintiff  from  in  any  way  Interfering 
with  the  defendant's  free  use  and  enjoyment 
of  the  road.  A  motion  for  a  new  trial  was 
made  by  the  plaintiff  and  denied,  and  from 
this  order  the  present  appeal  has  been  taken. 

At  the  trial  of  the  cause  the  defendant 
was  called  as  a  witness  in  bis  own  behalf, 
and,  after  testifying  that  the  plaintiff  had 
removed  the  culverts  in  November,  1900, 
and  that  he  bad  become  the  owner  of  the 
Wilson  ranch  In  September,  1901,  was  ask- 
ed: "What  has  been  your  damage,  if  any, 
Mr.  Wilson,  to  the  road  since  the  tearing 
out  of  these  culverts  one  year  ago  last  Nov- 
ember?" To  this  question  the  plaintiff  ob- 
jected on  the  ground  that  it  was  incompe- 
tent, Irrelevant,  and  immaterial,  and  that 
the  question  was  not  limited  to  the  damage 
done  to  the  road  since  the  defendant  became 
one  of  its  owners.  The  objection  was  over- 
ruled, and  an  exception  taken  by  the  plain- 
tiff to  the  ruling  of  the  court  The  objec- 
tion to  this  question  should  have  been  sus- 
tained. The  plaintiff  is  not  liable  to  tlie 
defendant  for  any  injury  done  to  the  road 
while  It  was  the  property  of  another,  nor  Is 
the  defendant  entitled  to  any  damages  which 
he  bad  not  himself  sustained.  He  was  a 
stranger  to  the  property  when  the  culverts 
were  destroyed,  and  could  recover  from  the 
plaintiff  only  such  damage  as  the  plaintiff 
had  caused  him  after  he  became  the  owner, 
and  when  this  objection  was  pointed  out  the 
court  should  have  directed  the  defendant 
to  limit  the  inquiry  as  suggested  by  the  ob- 
jection. The  contention  of  the  respondent 
that  the  effect  of  the  question  could  have 
been  obviated  by  cross-examination  does  not 
cure  the  error.  If  no  objection  had  been 
made  to  the  question,  the  appellant  would 
have  had  the  right  to  show  In  his  defense 
that  tbe  damage  was  caused  at  a  time  when 
he  would  not  be  liable  therefor,  but  he  had 
also  the  right  to  insist  that  the  respondent 
should  show  that  it  was  caused  at  a  time 
when  be  would  have  been  liable.  The  bur- 
den was  upon  the  respondent  to  establish  his 
right  of  recovery  by  competent  and  relevant 
evidence.  He  was  not  entitled  to  Intro- 
duce irrelevant  evidence  and  throw  upon  his 
adversary  the  burden  of  overcoming  its  ef- 
fect by  showing  its  Irrelevancy. 

Although  the  defendant  was  thus  asked, 
"What  has  been  your  damage  to  the  road 
since  the  tearing  out  of  the  culverts?"  he 
only  testified  In  reply  that  "tbe  road  has 
been  damaged  to  the  extent  of  $300."  No 
other  evidence  was  given  of  any  damage 
sustained  by  him,  and  tbe  court  accordingly 
found  against  such  allegations  of  individual 
damage.  He  further  testified  that  within 
a  week  after  the  culverts  were  taken  out 
there  were  heavy  rains,  and  that  that  was 
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when  most  of  the  damage  was  done  to  the 
road;  that  he  based  his  testimony  of  $300 
damages  on  the  cost  of  repairing  the  road 
and  fixing  It  up  again  as  it  was;  that  it 
had  not  been  repaired  at  all.  Another  wit- 
ness testified  that  it  would  cost  $150  to  re- 
place the  culverts.  There  was  no  evidence 
of  any  damage  done  to  the  road  by  the  plain- 
tiff, or  that  the  road  had  been  In  any  respect 
damaged  after  the  defendant  became  an  own- 
er of  the  Wilson  ranch,  and  It  must  be  held 
that  the  evidence  was  insufficient  to  sustain 
the  finding  of  the  court  that  "the  defendant 
has  been  damaged  in  the  sum  of  $150  by  the 
wrongful  removal  of  the  culverts  by  the 
plaintiff,"  or  Its  other  finding  that,  by  rea- 
son of  the  wrongful  removal  of  the  culverts 
by  the  plaintiff,  "the  road  of  the  defendant" 
has  been  damaged  In  the  sum  of  $150.  There 
was  no  "road  of  the  defendant"  when  the 
culverts  were  removed;  but,  If  this  latter 
finding  is  to  be  construed  as  simply  declar- 
ing the  damage  done  to  the  road  by  the 
removal  of  the  culverts,  then  It  Is  Irrelevant 
to  any  right  of  the  defendant,  unless  shown 
to  have  been  caused  while  he  was  the  own- 
er of  the  road. 

The  respondent  Is  In  error  In  suggesting 
that  this  finding  is  to  be  sustained  upon  the 
ground  that  there  may  have  been  other  evi- 
dence in  its  support  than  such  as  Is  set 
forth  in  the  bill  of  exceptions.  It  Is  to  be 
presumed  that  the  bill  of  exceptions  contains 
all  the  evidence  given  at  the  trial  which 
Is  material  to  the  points  specified  as  error. 
Abbey  Homestead  Ass'n  v.  Wlllard,  48  Cal. 
614;  Judsou  v.  Lyford,  84  Cal.  505,  24  Pac. 
286.  If  there  was  any  evidence  which  would 
explain  or  overcome  that  set  forth  In  the 
bin,  It  was  the  duty  of  the  respondent  to 
cause  It  to  be  Incorporated  therein. 

Certain  other  findings  are  objected  to  as 
not  sustained  by  the  evidence — for  Instance, 
the  finding  that  the  defendant  Is  the  "sole 
owner"  of  the  Wilson  ranch,  or  that  he  was 
an  owner  at  any  time  prior  to  September, 
1901,  or  that  the  defendant  is  the  owner  of  a 
private  road.  Instead  of  a  right  of  way  over 
the  lands  of  the  plaintiff,  or  that  he  Is  en- 
titled to  have  the  same  left  free  and  unob- 
structed by  the  plaintiff;  but,  as  the  order 
denying  a  new  trial  must  be  reversed,  and 
these  objections  may  not  exist  when  an- 
other trial  shall  be  had.  It  is  unnecessary 
to  give  them  further  consideration. 

The  order  denying  a  new  trial  Is  reversed. 

We  concur:    HALL,  J.;  COOPEB,  J. 
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KIPP  V.   O'MELVENT   et   al. 

(Court  of  Appeal,  Second  District,  California. 
Nov.  9,  1905.) 

1.   TSTTSTS— POWEBS    OV  TBDSTEES— MOBTQAGE 

OF  Pbopebtt. 
Where   property   subject   to   a   trust   deed 
was  incumbered  with  tax  sales  and  administra- 
tion  expenses,   and    the    deed    authorized    the 


trustee  to  borrow  a  sum  sufficient  to  pay  the  In- 
cumbrances, and  to  execute  promissory  notes 
and  such  mortgages  as  might  be  necessary  to 
obtain  money  to  pay  off  such  Incumbrances,  and 
to  redeem  from  tax  sales,  and  to  malce  one  or 
more  mortgages  for  the  payment  of  the  sums 
necessary  to  pay  off  the  charges  upon  the  prop- 
erty, the  trustee  was  authorized  to  mortgage 
any  part  of  the  property,  and  was  not  re- 
quired, in  executing  the  mortgage,  to  include 
the  whole  of  the  property  therein,  and  was  fur- 
ther authorized  to  pay_  off  the  claims  on  an  in- 
cumbrancer by  executing  the  mortgage  directly 
to  him  to  secure  the  amount  thereof. 
2.  Same— Implied  Powebs  of  Tbusteb. 

WTiere  a  trustee  conforms  with  the  pro- 
visions of  a  trust  in  their  true  spirit  and  mean- 
ing, he  may  adopt  measures  and  do  acts  which, 
though  not  Epecified  in  the  trust  instrument, 
are  implied  in  its  general  directions  and  are 
reasonable  and  proper  means  for  making  them 
effectual. 

Appeal  from  Superior  Court,  San  Diego 
County;  E.  8.  Torrance,  Judge. 

Action  by  Sylvester  Klpp  against  H.  W. 
O'Melveuy  and  others.  From  a  Judgment  in 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Rehearing  denied  by  Court  of  Appeal,  De- 
cember 9,  1905;  by  Supreme  Court,  January 
8,  1906. 

Wlthlngton  &  Carter,  McNutt  &  Hannon, 
H.  W.  O'Melveny,  and  Works,  Lee  &  Worljs, 
for  appellants.  Stearns  &  Sweet,  for  re- 
spondent 

COXREY,  Special  Judge.  In  this  action, 
a  decree  was  entered  In  favor  of  respondent, 
Klpp,  foreclosing  a  certain  mortgage.  ThU 
mortgage  had  been  executed  to  Kipp  by 
Carlos  Olvera,  as  trustee  under  a  certalin 
deed  of  trust  The  mortgage  was  given  to 
secure  a  promissory  note  made  by  the  trustee 
to  the  mortgagee.  Some  time  before  the  ex- 
ecution of  said  note  and  mortgage,  the  ap- 
pellants Smith  and  others,  together  with  cer- 
tain other  owners — all  of  them  being  tenants 
in  common — had  executed  to  said  Olvera  a 
deed  granting  to  him,  as  trustee,  certain  real 
property,  of  which  said  mortgaged  premises 
are  a  part  The  plaintiff  claims  that  the 
mortgage  was  made  in  the  course  of  the 
trustee's  performance  of  his  duties  as  such 
trustee,  and  in  conformity  with  the  iMwers 
conferred  upon  him  by  the  trust  deed.  The 
appellants,  as  owners  of  interests  in  said 
property  and  beneficiaries  of  said  trust  deed, 
appeal  from  the  decree;  and  they  contend 
here  that  said  mortgage  was  not  executed 
for  a  purpose  named  by  the  trust  deed,  and 
was  not  within  the  scope  of  the  powers 
conferred  upon  the  trustee,  and  that,  there- 
fore, said  instrument  Is  void. 

From  the  trust  deed  it  appears  that  at 
Its  date  the  real  property  described  therein 
was  subject  to  various  incumbrances,  such 
as  tax  sales  and  administration  expenses  of 
an  estate;  that  the  trustee  was  authorized 
"to  borrow  upon  said  real  property  a  sum 
sufficient  to  pay  the  Incumbrances  existing 
thereon,"  and  to  execute  "8uchDrpmlsM>ry 
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note  or  notes  and  inch  Indenture  or  Inden- 
tures of  mortgage  as  may  tte  necessary 
•  •  •  tor  the  purpose  of  obtaining  money 
to  pay  off  and  discharge  the  charges  eTlstlng 
against  said  lands."  He  is  further  author- 
ized to  redeem  from  snch  tax  sales  as  can 
be  redeemed  from,  and  be  is  made  the  sole 
Judge  of  the  advisability  of  contesting  any 
of  such  tax  sales.  It  is  further  provided  that 
he  "shall  have  power  to  make  one  or  more 
mortgages  for  the  payment  of  the  sums 
necessary  to  pay  off  the  charges  upon  said 
property."  The  plaintiff,  Kipp,  at  the  time 
of  the  execution  of  the  mortgage,  was  the 
owner  of  certain  certificates  of  tax  sales 
against  4,277  acres  of  said  land.  The  trustee 
and  KIpp  agreed  upon  the  amount  of  the 
Incumbrances  against  the  land  by  reason  of 
said  tax  sales.  Pursuant  to  an  agreement 
thereupon  made  between  them,  the  trustee 
paid  the  amount  of  Klpp's  claims  against  the 
property  by  executing  the  note  and  mortgage 
which  are  the  subject  of  this  action;  and, 
thereupon,  and  in  consideration  thereof,  the 
plaintiff  released  all  of  his  said  former 
claims.  The  amount  of  land  covered  by  the 
mortgage  Is  600  acres.  On  behalf  of  the 
appellants  It  is  argued  that  the  trustee  in 
executing  said  mortgage  exceeded  his  powers 
In  that  be  mortgaged  a  part  of  the  premises 
described  in  the  trust  deed,  when  he  was  only 
authorized  to  mortgage  the  whole;  and  also 
in  that  he  mortgaged  in  consideration  of  the 
surrender  and  cancellation  of  tax  certificates, 
whereas  he  was  only  authorized  to  mortgage 
as  security  for  mon^  that  he  might  receive 
as  a  direct  cash  loan. 

We  are  of  the  opinion  that,  hy  virtue  of 
said  trust  deed,  the  trustee  was  empowered 
to  mortgage  any  part  of  said  lands,  when,  in 
the  course  of  i)erformance  of  his  duty  to  get 
rid  of  the  incumbrances  thereon,  be  should 
find  it  expedient  to  make  such  mortgage. 
The  trust  deed  does  not  contain  apt  words 
to  indicate  an  intention  that  any  mortgage 
made  by  the  trustee  must  necessarily  include 
all  of  the  trust  property.  We  are  further 
of  the  opinion  that  the  trustee  was  authorized 
to  pay  off  plaintiff's  claims  by  executing 
this  mortgage  to  secure  the  amount  thereof. 
There  is  no  substantial  difference  between 
that  transaction  and  the  transaction  of  bor- 
rowing the  same  amount  of  money  from 
a  third  party  in  order  to  pay  such  money 
over  into  the  hands  of  Kipp.  Where  a 
trustee  conforms  with  the  provisions  of  the 
trust  in  their  true  spirit  and  meaning,  he 
has  authority  "to  adopt  measures  and  to  do 
acts  which,  though  not  specified  In  the  Instru- 
ment, are  implied  in  its  general  directions, 
and  are  reasonable  and  proper  means  for 
making  them  effectual."  2  Pomeroy's  Equity, 
f  1062:  Gilbert  v.  Penfield,  124  Cal.  234,  56 
Pac.  1107.  Appellants  do  not  dispute  this 
proposition.  They  simply  contend  that  the 
mortgage  made  by  01  vera  was  not  snch  a 
mortgage  as  should  be  held  to  be  -within  the 
scope  of  the  power  to  mortgage,  afi  limited 
Csl.Rep.  82-84  P.— 39 


liy  the  tsrms  of  the  trust  deed.  And  as  we 
do  not  agree  with  the  appellants  on  this 
question  concerning  the  scope  of  that  power, 
there  is  no  further  ground  for  discussion  of 
the  case.  In  their  final  brief,  appellants  re- 
peatedly urge  that  the  trustee  was  plainly 
violating  the  provisions  of  the  trust,  because 
he  was  mortgaging  more  than  four-fifths  or 
the  property  in  order  to  release  only  a  part 
of  the  incumbrances.  It  is  sufficient  to  re- 
ply, that  the  mortgage  covers  less  than  one- 
eighth  of  the  land  described  In  the  trust 
deed.  So  far  as  appears  from  the  record,. 
this  mortgage  may  have  been  the  very  best 
or  the  only  measure  then  available  to  the- 
trustee,  in  meeting  his  obligation  to  save  the 
whole  property  ultimately  for  the  owners, 
whose  interests  he  represented. 
The  judgment  appealed  from  is  affirmed. 

We  concur:    GRAY,  P.  J.;  ALLEN,  J. 


1  Cal.  App.  173 
BRAUNTON  &  ROBERTSON  v.  SOUTH- 
ERN PAC.  CO. 

(Court  of  Appeal,   Third  District,  California, 
Nov.  11, 1905:    On  Rehearing,  Dec  11,  1905.) 

1.  Cabbiebs— Loss  OF  Goods— NEGI.IQKNCE  — 
TbiaI/— Qttestions  ov  Law. 

Where  the  facts  in  relation  to  the  loss 
by  firs  at  a  depot  of  goods  intrusted  to  a  rail- 
road are  undisputed,  the  question  of  negligence 
on  the  part  of  the  railroad  Is  one  of  law  for  the 
court. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  9, 
Cent.  Dig.  Carriers,  |  696.] 

2.  Sami>— Abbivai.  of  Goods— None*  to  Oon- 

8IOSEB— SCFJICIENOT. 

Where  the  consignee  of  goods  Is  not  pres- 
ent to  receive  verbal  notice  of  their  arrival,  a 
notice  sent  through  the  mall  is  sufficient 

3.  Saicb— Negligence  or  Cabbiib. 

A  railroad  was  not  negligent  in  not  notify- 
ing the  consignee  of  the  arrival  o{  the  goods  se- 
as to  enable  him  to  have  rranoved  them  oetweeo 
their  arrival  and  their  destruction  by  fire,  where 
the  consignee  left  town  early  in  the  morning  of 
the  day  the  goods  arrived,  and  did  not  return  > 
until  the  afternoon  of  that  day,  when  the  goods 
were  burning  or  had  been  consumed. 

4.  Same— Actions— Pleading — Vabiancs. 

A  variance  between  a  complaint  to  enforce 
the  common-law  liability  of  a  carrier  for  the 
loss  of  goods  and  evidence  showing  a  special 
contract  between  plaintiffs  and  the  carrier  is 
such  as  to  justify  a  nonsuit. 

On  Rehearing. 

5.  Tbial— Nowsurr— When  Pbovkr. 

A  nonsuit  can  only  be  granted  when  there 
is  no  evidence  whatever  to  support  plaintiff's 
cnuse  of  action. 

Appeal  from  Superior  Court,  Sacramento 
County;  Peter  J.  Shields,  Judge. 

Action  by  Brauntoa  &  Robertson  against 
the  Southern  Pacific  Company.  From  a  judg- 
ment of  dismissal,  plaintiffs  appeal.  Af- 
firmed. 

Rehearing  denied  by  Court  of  Appeal,  De- 
cember 11,  1905;  by  Supreme  Court,  January 
10,  lOOO. 

W.  A.  Gett,  for  appellants.    Devlin  &  Dev- 
lin, for  respondent  .     (^r\nto 
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BUCKLES,  J.  This  is  an  appeal  by  the 
plaintiffs  from  a  Judgment  dismissing  their 
action  upon  motion  of  defendant  for  nonsuit 
and  motion  granted. 

The  complaint  is  for  damages  In  the  sum 
of  $387.18  against  the  defendant  for  failure, 
as  a  common  carrier,  to  carry  from  Sacra- 
mento and  deliver  at  Wheatland  to  the  con- 
signee certain  moldings  and  other  building 
material,  said  defendant  having  undertaken 
and  agreed  to  do  so;  alleging  as  follows: 
"That  defendant  did  not  safely  carry  and 
deliver  the  said  goods  pursuant  to  said  agree- 
ment, but,  on  the  contrary,  defendant  so 
negligently  and  carelessly  carried  and  hauled 
the  same  In  bis  calling  as  common  carrier, 
that  the  said  goods  were  wholly  destroyed 
and  lost  to  the  plaintiffs." 

Defendant's  answer  denies  all  the  material 
allegations  of  the  complaint,  and  alleges  that 
the  goods  were  received  by  it  under  a  special 
contract,  which  contained  the  following :  "De- 
livery: Freight  carried  by  this  line  must  be 
removed  from  the  station  immediately  on  its 
arrival,  being  at  owner's  risk  thereafter,  and 
if  not  taken  within  24  hours  after  arrival  it 
may  be  stored  at  the  owner's  risk.  Responsi- 
bility: The  responsibility  of  this  company 
and  each  succeeding  carrier  for  loss  or  dam- 
age does  not  extend  beyond  its  own  line. 
None  of  said  carriers  is  to  be  liable  for  any 
loss  or  damage  of  any  kind,  except  such  as 
may  be  proximately  caused  by  its  negligence." 
There  is  still  another  clause  in  the  agreement 
referred  to  in  the  answer,  which  reads  as 
follows:  "•  •  •  We  hereby  agree  that 
none  of  the  said  carriers  is  to  be  liable  for 
any  loss  or  damage  of  any  kind  except 
such  as  may  be  caused  by  Its  gross  negli- 
gence.   •    •    * " 

There  seems  to  have  been  a  failure  of 
plaintifl's  to  execute  this  release  claim,  and 
therefore  It  could  have  no  binding  effect 

The  execution  of  this  written  contract  was 
admitted,  and  went  in  evidence  without  ob- 
jection on  cross-examination  of  plaintiffs' 
witnesses  and  as  a  part  of  plaintiffs'  case, 
and  the  bill  of  exceptions  contains  the  fol- 
lowing stipulation  relating  thereto:  "It  is 
hereby  stipulated  that  at  the  time  of  the 
making  of  the  aforesaid  shipping  order,  the 
said  Southern  Pacific  Company  made  and 
delivered  to  the  said  Braunton  &  Robertson 
a  shipping  receipt  signed  by  it  which  was 
and  is  in  the  words  and  figures  the  same 
as  the  foregoing  shipping  order,  and  on  the 
back  of  said  shipping  receipt  was  and  is 
the  same  words  and  figures  as  those  con- 
tained on  the  back  of  the  foregoing  shipping 
order,  and  the  said  shipping  order  and  shli> 
ping  receipt  constituted  the  contract  between 
the  aforesaid  parties,  as  plead  in  the  an- 
swer." Plaintiffs  also  admit  In  their  brief 
that  defendant  could  limit  Its  liability  as  a 
common  carrier.    Civ.  Code,  {  2174. 

On  July  3,  1903,  plaintiffs  delivered  to  the 
defendant  at  Sacramento  the  goods  mention- 
ed, to  be  shipped  to  Wheatland  and  there  to 


be  delivered  free  on  board  cars  to  one  3.  A. 
Swanton;  the  plaintiffs  signing  the  shipping 
order,  and  defendant  executing  and  deliver- 
ing to  plaintiffs  the  said  shipping  receipt,  in 
relation  to  which  the  above  stipulation  was 
made.  On  July  4,  1903,  about  1  or  1:30 
o'clock  p.  m.,  the  car  In  which  the  said  goods 
were  contained  arrived  at  Wheatland  and 
was  set  out  on  a  siding  in  front  of  de- 
fendant's warehouse  ready  to  be  unloaded. 
Wheatland  is  a  town  of  600  or  700  inliablt- 
ants,  and  at  8  o'clock  a.  m.  of  July  4th  the 
consignee,  with  many  citizens,  had  gone  to 
Lincoln  to  a  celebration,  and  did  not  return 
until  about  3:30  o'clock  p.  m.  of  that  day. 
About  2:30  o'clock  the  same  afternoon  a  fire 
started  In  a  dwelling  situated  about  125  or 
150  yards  from  the  depot,  and  where  the  said 
car  was  standing  and  spread  rapidly  in  that 
direction,  burning  and  consuming  several 
buildings  before  reaching  the  depot  The  car 
containing  said  goods,  three  other  cars,  the 
depot,  warehouse,  and  freight  shed  all  caught 
from  this  fire  and  were  burned.  There  waa 
no  switch  engine  at  the  station;  the  trains 
doing  their  own  switching.  The  assistant 
station  agent  and  a  warehouseman,  defend- 
ant's employes,  were  present  and  assisted 
with  buckets  and  a  hose  to  put  out  the  fire, 
but  the  fire  reached  the  car  in  SO  minutes 
after  starting,  and  said  car  could  not  be 
saved,  and  the  said  car  and  its  contents  were 
consumed.  There  was  no  claim  to  that  effect 
and  no  evidence  that  the  fire  was  started  by 
this  defendant  or  through  any  negligence  of 
any  of  its  agents  or  servants.  There  was  no 
evidence  on  the  part  of  plaintiffs  tending  to- 
show  negligence  on  the  part  of  defendant 
Plaintiffs  proved  the  delivery  of  the  goods  to 
defendant  to  be  carried  to  Wheatland,  that 
they  were  so  carried,  the  value,  and  nonde- 
livery, because  being  destroyed  by  fire  after 
their  arrival  at  Wheatland  and  while  still  In 
the  car.  At  the  close  of  plaintiffs'  testimony 
defendant  moved  for  a  nonsuit  which  was 
an^anted. 

The  contention  of  plaintiffs  Is  that,  hav- 
ing proved  the  shipment,  value,  nondelivery, 
and  the  destruction  of  the  goods,  the  burden 
of  proving  the  loss  to  have  been  from  causes 
other  than  the  negligence  of  the  defendant 
was  upon  defendant,  and  therefore  a  nonsuit 
should  not  have  been  granted.  All  the  facts 
in  relation  to  the  loss  and  the  cause  thereof, 
the  conditions  at  the  depot,  and  what  was 
done  by  defendant's  agents,  servants,  and 
employes  toward  extinguishing  the  fire  and 
to  preserve  the  said  goods,  was  fully  gone 
into  in  plaintiffs'  case,  in  the  direct  and 
cross-examination,  the  defendant  showing 
by  the  cross-examination  all  that  apparent- 
ly could  be  shown  in  relation  to  no  negli- 
gence on  the  railroad's  part,  and,  the  facts 
being  undisputed,  the  question  of  negligence 
becomes  one  of  law,  and  the  mere  deduc- 
tion as  to  whether  there  was  negligence  on 
the  part  of  the  defendant  which  proximately 
or  at  all  contributed  to  Uie  loss  or  not 
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Is  a  conchislon  of  law  for  the  court  to  reach 
In  passing  upon  tbe  motion  for  a  nonsuit 
Flemming  y.  W.  P.  R.  R.  Co.,  49  Cal.  253; 
Fagundes  v.  Central  P.  R.  R.  Co.,  79  Cal. 
97,  21  Pac.  437,  3  U  R.  A.  824;  Overacre  v. 
Blake,  82  Cal.  77,  22  Pac.  979. 

It  seems  to  me,  under  the  authority  of 
Wilson  V.  Cal.  C.  R.  R.  Co.,  94  Cal.  166,  29 
Pac.  861. 17  li.  R.  A.  685.  and  the  authorities 
there  cited,  that  where  a  common  carrier 
undertakes  to  carry  goods,  and  the  undertak- 
ing is  under  a  special  contract  exempting 
such  carrier  from  liability  for  loss  or  dam- 
age, excepting  for  negligence,  and  the  goods 
are  burned  while  in  the  possession  of  the  car^ 
rler,  and,  when  sued  to  recover  for  the  prop- 
erty, he  sets  up  the  fire  and  ttiat  destruction 
of  tbe  goods  was  by  no  negligence  of  his,  the 
burden  of  proof  will  be  upon  him  to  show 
that  the  loss  did  not  occur  by  reason  of  any 
negligence  of  his.  A  contrary  rule  exists,  I 
know,  in  some  other  states,  notably  in  Indi- 
ana and  New  York,  as  shown  by  authorities 
from  those  states,  presented  by  defendant  in 
its  brief. 

But  to  my  mind  it  is  immaterial  what  tho 
rule  may  be  in  this  state,  so  far  as  this  case 
Is  concerned,  for  tbe  whole  question  of  the 
fire,  so  far  as  defendant  was  concerned,  was 
fully  gone  into  by  plaintiffs  in  their  examina- 
tion In  chief  of  the  witnesses  and  by  the  de- 
fendant in  its  cross-examination  of  plaintiffs' 
witnesses.  And  this  testimony  showed  clear- 
ly that  the  defendant  was  not  guilty  of  negli- 
gence or  want  of  proper  care.  True  it  might 
be  said  defendant  should  have  notified  the 
consignee  immediately  of  the  arrival  of  the 
goods,  so  that  he  might  have  removed  them 
between  the  hour  of  their  arrival  and  the 
time  when  the  fire  occurred.  In  this  respect 
all  that  would  be  required  would  be  that 
notice  be  sent  through  the  mail,  where  tbe 
consignee  was  not  present  to  receive  any 
verbal  notice.  But  the  testimony,  undisput- 
ed, shows  that  the  consignee  left  town  at  8 
o'clock  a.  m.  of  the  day  the  goods  arrived 
and  did  not  return  until  3:80  o'clock  p.  m., 
when  the  goods  were  burning  or  had  been 
consumed.  Under  the  circumstances  of  tbe 
fire  it  becomes  immaterial  whether  there 
was  any  notice  attempted  to  be  given  the 
consignee,  or  that  freight  was  not  delivered 
on  July  4th  or  other  holidays,  or  that  tbe 
goods  were  not  imloaded  on  arrival  and 
pat  in  tbe  warehouse.  The  consignee  could 
not  have  been  notified  to  take  the  goods 
away  before  their  destruction  by  the  fire. 
Upon  these  grounds  we  think  the  nonsuit  was 
properly  granted. 

Another  cause  for  the  nonsuit  argued  by 
tbe  defendant  Is  that  the  complaint  proceeds 
upon  the  theory  that  tbe  liability  of  defend- 
ant for  the  loss  of  the  goods  was  the  com- 
mon-law liability  of  a  common  carrier,  and 
that  it  was  responsible  unless  It  could  show 
that  tbe  loss  was  tbe  result  of  some  Inherent 
defect,  the  act  of  a  public  enemy,  the  act  of 
^w,  or  the  act  of  Qod,  and  that,  when  It 


comes  to  the  proof.  It  was  shown  that  the 
liability,  if  any,  must  be  determined  by  thn 
special  contract  under  which  the  goods  were 
received  and  carried  to  Wheatland.  The 
special  contract  was  set  up  and  pleaded  in 
the  answer,  and  the  admission  of  plaintiffs 
that  It  constituted  tbe  contract  between 
themselves  and  the  carrier,  seems  to  m*, 
shows  such  a  variance  between  tbe  complalni 
and  plaintiffs'  proof  as  would  Justify  a  non- 
suit on  motion  of  defendant 

As  the  nonsuit  was  properly  granted  upon 
other  grounds  herein  stated,  we  do  not  deem 
It  necessary  to  decide  the  question  as  to  who 
has  the  right  to  sue — the  consignor  or  con- 
signee. 

The  Judgment  Is  affirmed. 

We  concur :  CHIPMAN,  P.  J. ;  MCLAUGH- 
LIN, J. 

On   Rehearing. 

BUCKLES,  J.  This  is  a  petition  for  re- 
hearing. Petitioner  insists  that  bis  authori- 
ties all  unite  in  showing  that  a  nonsuit  can 
only  be  granted  when  there  is  no  evidence 
whatever  In  supporting  plaintlfCs'  cause  of 
action.  We  agree  with  this  contention.  In 
the  opinion  in  tbe  case  we  rehearsed  tbe 
evidence  very  fully,  and  there  Is  absolutely 
no  evidence  of  negligence  on  the  part  of  tbe 
railroad  company.  As  we  are  still  of  the 
opinion  that  the  nonsuit  was  properly  grant- 
ed, we  see  no  reason  for  granting  a  rehear- 
ing. 

The  petition  for  rehearing  is  denied. 

We  concur:  CHIPMAN,  P.  J. ;  MCLAUGH- 
LIN. J. 


3  Cal.  App.  1S5 
MAHONBY  v.  AMERICAN   LAND  &  WA- 
TER CO. 

(Court  of  Appeal,  First  District.  California. 
Nov.  16,  1905.) 

1.  Appeal  —  Fbesuuttions  —  Evidence  Not 
IN  Record. 

Where  the  judgment  of  the  lower  court  was 
fully  sustained  by  its  findings  of  fact,  it  must 
be  assumed,  in  the  absence  of  a  bill  of  excep- 
tions, that  those  findings  were  supported  by 
relevant  and  competent  evidence,  free  from  any 
objection  on  the  part  of  appellant. 

2.  Waters  and  Water  Coubses— Action  to 
Compel  Water  Company  to  Furnish  Wa- 
ter—Petition. 

A  petition  for  a  writ  of  mandate  to  compel 
a  water  company  to  furnish  plaintiff  with  a 
supply  of  water,  averring  that  one  of  the  pur- 
poses for  which  defendant  was  iacorporated  and 
in  which  it  has  been  since  its  incorporation  and 
is  now  engaged  is  to  distril)ute  water  for  com- 
pensation to  the  residents  of  L.,  that  tlie  peti- 
tioner is  and  has  been  for  more  than  10  years 
a  resident  of  L.  and  a  freeholder  thereof  and 
during  that  time  defendant  has  supplied  him 
with  water  upon  his  premises,  and  that  it  has 
a  sufficient  quantity  of  water  to  supply  him, 
sufficiently  shows  tliat  defendant  Is  in  the  con- 
trol of  a  public  use,  within  Const,  art  14,  pro- 
viding that  "the  use  of  all  water  now  appro- 
priated or  that  may  hereafter  be  appropriated 
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for  sale,  rental  or  distribution,  is  hereby  de- 
clared to  be  a  pnblic  use,"  and  tliat  plaintiff  is 
a  beneficiary  of  that  use. 

3.  Sakk— DBFE0T8  in  Pkcitioii  Sttfpi-ieo  bt 
Answeb. 

If  there  was  any  defect  In  such  petition,  it 
was  supplied  by  defendant's  answer,  setting  forth 
that  it  was  organized  for  the  purpose  of  con- 
structing, owning,  and  operating  waterworlu  to 
supply  the  inhabitants  of  L.  with  pure  fresh  wa- 
ter, and  that  it  undertook  to  supply  persons  who 
live  or  might  live  therein  with  pure  fresh  water, 
and  to  that  end  caused  to  be  dug  wells,  tunnels, 
and  reservoirs,  with  mains  and  pipe  lines  lead- 
ing therefrom  to  the  houses  within  said  townsite. 

4.  Samb— Judgment. 

The  petition,  in  an  action  to  compel  a 
water  company  to  furnish  plaintiff  with  water, 
alleged  facts  showing  that  he  was  a  resident  of 
the  town  and  was  entitled  to  a  supply  of  water 
from  defendant's  waterworks  and  tliat  he  had 
paid  defendant  the  amount  demanded  by  it  as 
an  advance  payment  for  water  to  be  delivered 
during  a  certain  month,  and  prayed  for  a  writ 
commanding  defendant  to  furnish  him  a  supply 
of  water  during  said  month  and  thereafter  as 
long  as  he  should  comply  with  its  rules  and 
regulations.  Held,  that  such  petition  author- 
ized the  court  to  direct  in  its  judgment  that 
defendant  should  continue  such  supply,  not  only 
during  the  month  specified,  but  thereafter  so 
long  as  plaintiff  should  comply  with  the  con- 
ditions upon  which  defendant's  obligation  de- 
pended. 

'  Appeal  from  Superior  Court,  Marin  Coun- 
ty; Thomas  J.  Lennon,  Judge. 

Action  by  W.  H.  Mahoney  against  the 
American  Land  &  Water  Company.  From  a 
judgment  for  plalntiil,  defendant  appeals. 
Affirmed. 

Edgar  C.  Chapman  and  James  W.  Keyes, 
for  appellant    W.  H.  Mahoney,  In  pro  per. 

HARRISON,  P.  J.  The  defendant  is  a  cor- 
poration, organized  as  such  under  the  laws 
of  this  state,  for  the  purpose,  among  others, 
of  distributing  water  for  compensation  to 
the  residents  of  the  town  site  of  Larkspur, 
In  Marin  county.  The  plaintiff  Is  a  resident 
of  that  township,  and  on  the  1st  day  of 
November,  1903,  paid  to  the  defendant  the 
amount  demanded  by  It  as  an  advance  pay- 
ment for  water  to  be  delivered  to  him  upon 
his  premises  during  the  said  month  of  No- 
vember, and  made  demand  that  It  supply 
him  with  water  thereon.  The  pipes  of  the 
defendant  were  at  that  time  connected  with 
the  pipes  upon  the  plaintiff's  premises,  and 
la  a  condition  to  carry  water  thereto,  and 
the  appellant  liad  supplied  him  with  water 
upon  said  premises  for  more  than  10  years 
prior  thereto,  and  had  at  that  time  a  suffi- 
cient quantity  of  water  with  which  to  com- 
ply with  his  demand.  It  refused,  however, 
to  deliver  any  water  to  him  upon  his  said 
premises,  and  he  thereupon  applied  to  the 
superior  court  of  Marin  county  for  a  writ 
of  mandate,  commanding  It  to  furnish  him 
with  a  continuous  supply  of  water  during 
said  month  of  November,  and  thereafter  as 
long  as  he  should  comply  with  Its  rules  and 
regulations.  The  defendant  demurred  to 
the  petition  of  the  plaintiff,  and,  Its  demur- 
rer   having   been   overruled,   answered   the 


same.  Upon  the  hearing  tbe  court  granted 
the  petition,  and  the  defendant  has  appealed 
therefrom  upon  the  Judgment  roll  without 
any  bill  of  exceptions. 

The  Judgment  of  the  court  Is  fully  sus- 
tained by  Its  findings  of  fact,  and.  In  the 
absence  of  a  bill  of  exceptions,  It  must  l>e 
assumed  that  those  findings  and  each  of 
them  were  supported  by  relevant  and  com- 
petent evidence,  free  from  any  objection  on 
the  part  of  the  defendant  The  appellant 
however,  contends  In  support  of  Its  appeal 
that  the  petition  of  plaintiff  does  not  state 
facts  sufficient  to  entitle  him  to  the  relief 
demanded,  and  that  Its  demurrer  on  that 
ground  should  have  been  sustained.  The 
point  urged  in  support  of  this  contention 
Is  that  there  Is  no  avermoit  In  tbe  petition 
tliat  tbe  defendant  la  in  control  of  a  pub- 
lic use,  or  that  the  plaintiff  Is  a  beneficiary 
thereof.  While  It  is  true  that  the  petition 
does  not  make  these  averments  in  direct  lan- 
guage, yet  the  facts  which  are  set  forth 
therein  show,  not  only  that  the  appellant 
Is  in  fact  in  control  of  a  public  use,  but 
also  that  the  respondent  Is  a  beneficiary 
of  that  use.  Tbe  Constitution  (article  14)  re- 
cites that  "tbe  use  of  all  water  now  appro- 
priated, or  that  may  hereafter  be  appro- 
priated, for  sale,  rental  or  distribution,  la 
hereby  declared  to  be  a  public  use."  In 
Merrill  v.  South  Side  Irrigation  Co.,  112  Cal. 
426,  44  Pac.  720,  it  was  held  that  *Vhea 
water  Is  designated,  set  apart  and  devoted 
to  the  purpose  of  sale,  rental,  or  distribu- 
tion, it  is  appropriated  to  these  uses  or 
some  of  them,  and  becomes  subject  to  the 
public  use  declared  by  the  Constitution  with- 
out reference  to  the  mode  of  its  acquisition." 
The  averments  in  the  petition  herein  that 
one  of  the  purposes  for  which  the  appellant 
was  Incorporated,  and  in  which  it  lias  been 
since  Its  Incorporation  and  Is  now  engaged. 
Is  to  distribute  water  for  compensation  to 
the  residents  of  Larkspur ;  that  the  petition- 
er Is  and  has  been  for  more  than  10  years 
a  resident  of  Larkspur  and  a  freeholder 
therein ;  that  during  that  time  the  appellant 
has  supplied  him  with  water  upon  his  prem- 
ises, and  that  it  has  a  sufficient  quantity 
of  water  to  supply  him,  sufficiently  show 
that  it  Is  in  the  control  of  a  public  use. 
and  that  the  respondent  is  a  beneficiary  of 
that  use. 

The  case  of  Hildreth  v.  Montecito  C.  W. 
Co.,  139  Cal.  23,  72  Fac.  395,  upon  which 
the  appellant  relies,  Is  inapplicable  to  the 
facts  thus  alleged.  In  that  case  the  court 
held  that  a  person  claiming  to  be  a  benefi- 
ciary of  a  public  use  of  water,  and  seeking 
to  enforce  such  claim  against  one  claimed 
by  him  to  be  in  charge  of  such  use,  must 
show  in  his  complaint  that  the  latter  has 
the  ownership  or  control  of  water  which  Is 
the  subject  of  the  use,  and  said  that  the 
complaint  therein  was  "carefully  and  skill- 
fully drawn  so  as  to  avoid  the  statement  of 
this  fact"  It  alleged  that  the  defendant 
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was  tbe  owner  of  a  "system  of  waterworks 
and  water  pipes"  constructed  for  tbe  dtstrlbn- 
tlon  of  the  waters  of  tbe  creek,  by  means  of 
which  waterworks  and  pipes  tbe  said  waters 
had  been  appropriated  to  public  use;  bat 
there  was  no  averment  that  the  defendant 
had  appropriated  the  waters  of  the  creek, 
or  owned  or  controlled  or  bad  the  right  to 
control  tbe  said  waters,  or  that  the  waters 
still  remained  subject  to  the  use  for  which 
they  had  been  originally  appropriated.  The 
court  said:  "For  ail  that  appears  In  the 
complaint,  some  other  person  may  at  all 
times  bare  been  tbe  owner  and  In  control  of 
tbe  water,  and  may  have  made  tbe  dedication 
to  public  use,  using  the  defendant's  water- 
works as  the  means,  and  defendant  as  the 
ag«it,  for  the  distribution."  A  comparison 
of  the  petition  herein  with  tbese  averments 
shows  that  tbe  above  facts,  said  to  be  essen- 
tial to  a  cause  of  action,  are  fully  set  forth 
In  the  petition.  That  the  plalntlfT  Is  a  bene- 
flclary  of  tbe  public  use  which  is  under  the 
control  of  the  appellant  Is  also  sbown  by  tbe 
following  extract  from  the  opinion  In  the 
HUdreth  Case:  "Tbe  right  of  an  individual 
to  a  public  use  of  water  is  In  the  nature  of 
a  public  right  possessed  by  reason  of  his 
status  as  a  person  of  the  class  for  whose 
benefit  the  water  is  appropriated  or  dedi- 
cated." As  one  of  the  residents  of  Lark- 
spur for  whose  benefit  the  appellant  bad 
appropriated  the  water  owned  by  It,  be  was 
a  beneficiary  of  that  public  use.  If  there  was 
any  defect  in  tbe  complaint  In  its  averment 
that  the  defendant  was  in  charge  of  a  pub- 
lic use.  It  was  soiBclentiy  supplied  by  the 
answer  of  tbe  defendant.  In  its  answer 
tbe  defendant  sets  forth  that  it  was  organ- 
ized for  tbe  purpose  of  constructing,  owning, 
and  operating  waterworks  to  supply  tbe  In- 
habitants of  Larkspur  with  pure,  fresh  water, 
and  that  it  undertook  to  supply  persons  who 
live,  or  who  might  live,  therein  with  pure, 
fresh  water,  and  to  that  end  caused  to  be 
dug  and  constructed  wells,  tunnels,  and 
reservoirs,  with  mains  and  pipe  lines  lead- 
ing therefrom  to  the  bouses  witbin  said  town- 
site,  and  tbe  court  finds  that  at  all  times  dur- 
ing said  month  of  November  the  defendant 
bad  under  its  control  a  sufBdent  supply  of 
water  to  supply  the  plaintiff  in  addition  to 
Its  other  consumers.  See  Cohen  v.  Knox, 
90  CaL  266,  27  Pac.  215,  13  L.  R.  A.  TIL 

The  objection  that,  as  the  plaintiff  does 
not  aver  In  bis  petition  that  he  ia  entitled 
to  the  water  beyond  the  month  of  November, 
the  court  was  not  authorized  to  render  a 
judgment  which  compels  tbe  defendant  to 
furnish  It  after  that  month,  is  without  merit. 
Tbe  Judgment  in  this  respect  corresponds 
with  tbe  prayer  of  tbe  plaintiff's  petition. 
The  defendant,  while  In  tbe  control  of  a 
public  use,  is  under  tbe  obligation  to  supply 
water  to  the  beneficiaries  of  that  use  so  long 
as  they  comply  with  the  conditions  upon 
which  the  use  Is  administered.  In  its  an- 
swer tt  did  not  set  up  any  act  to  be  per- 


formed by  the  plaintiff  as  a  condition  requi- 
site for  its  discharge  of  this  obligation,  other 
than  the  payment  of  Its  rates ;  and  when  the 
plaintiff  had  shown  his  compliance  with  this 
condition,  and  th^eby  established  his  right 
to  a  supply  of  the  water  during  tbe  month 
of  November,  it  was  proper  for  tbe  court 
to  direct  in  its  Judgment  that  tbe  defendant 
should  continue  such  supply  so  long  as  the 
plaintiff  should  comply  with  the  conditions 
upon  which  its  obligation  depended. 
The  Judgment  is  afiOrmed. 

We  ooDcor:    HALL,  J. ;  COOPBB,  J. 


i  Cal.  App.  Ill 

DELMONTB  v.   SOUTHERN  PAO.  CO. 

(Court  of  Appeal,  First  District,  California. 
Nov.  17,  1805.) 

1.  Cabbibbs— Casbiagb  of  Passenqebs— Re- 

LIANCB  ON  CaBBIGB'S  CnSTOU. 

A  passenger,  though  required  to  see  to  it 
that  the  train  he  boards  will  carry  him  by 
virtue  of  his  ticket,  may  rely  on  the  custom  of 
the  carrier  to  carry  passengers  on  like  tickets, 
in  the  absence  of  information  to  the  contrary. . 

2.  Same— Ejection  of  Passknobbs— Aciiobs 
— Natxtbe  and  Fobm. 

A  passenger  wrongfully  ejected  from  a 
train  may  sue  on  the  contract  of  carriage  or 
in  tort  at  his  election. 

[Bd.  Note. — For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  {  1463.] 

3.  Saki>— Excessive  Dakaoes. 

In  an  action  for  wrongfully  ejecting  a  pas- 
senger from  a  train,  the  evidence  showed  that 
the  conductor,  on  the  passenger's  refusal  to 
leave  the  train,  put  him  off,  and  that  the  pas- 
senger then  walked  to  his  home  three  miles 
away,  getting  wet  in  so  doing,  catching  cold, 
which  developed  into  pneumonia.  Held,  that  a 
verdict  for  $500  would  not  be  set  aside  as 
excessive. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  §  1480.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Frank  J.  Murasky, 
Judge. 

Action  by  F.  Delmonte  against  tbe  Southern 
Pacific  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Naphtaly,  Freidenrlch  &  Ackerman,  for 
appellant  A.  T.  Roche  and  Sullivan  &  Sulli- 
van, for  respondent 

HALL,  J.  Appeal  from  order  denying  de- 
fendant's motion  for  a  new  trial. 

The  action  was  for  damages  alleged  to  have 
resulted  to  plaintiff  from  being  ejected  from 
a  train  of  defendant  on  tbe  evening  of  No- 
vember 25,  1896,  which  was  tbe  day  before 
Tbanksglviiig  Day.  It  was  shown  that  plain- 
tiff was,  on  the  25tb  of  November,  1896,  and 
for  several  years  prior  thereto  had  been,  a 
government  employ^  at  Mare  Island,  and 
that  ever  since  May  21,  1893,  bis  family  had 
resided  at  a  small  station  on  the  railroad 
of  defendant  known  as  Rodeo.  Defendant 
testified  that  it  bad  always  been  his  custom 
oa  Saturdays  and  days  Inunediatflj^c 
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ing  a  goTemment  holiday  to  go  to  his  home 
at  Rodeo,  taking  a  boat  operated  by  defend- 
ant from  Vallejo  to  Vallejo  Junction,  and 
thence  by  train  to  Rodeo.  On  the  day  In 
question  he  bought  a  ticket  from  the  agent 
of  the  defendant  at  Vallejo  to  Rodeo,  went 
onto  the  boat,  where  his  ticket  was  punched, 
was  conveyed  by  the  boat  to  Vallejo  Junc- 
tion, but  on  entering  the  train  at  Vallejo 
Junction  he  was  told  by  the  conductor  that 
the  train  did  not  and  would  not  stop  at 
Rodeo,  and  on  his  refusal  to  get  off  the 
train  he  was  put  off  by  the  conductor.  He 
then  walked  to  his  home  at  Rodeo,  some 
three  miles  away,  getting  wet  in  so  doing, 
and  thus  catching  cold,  which  finally  develop- 
ed into  pneumonia.  The  train  that  plain- 
tiff attempted  to  take  passage  on  was  an 
overland  through  train  bound  for  San  Fran- 
cisco, known  as  No.  2,  and  was  not  scheduled 
to  stop  either  at  Vallejo  Junction  or  Rodeo. 
The  boat  was  not  regularly  run  by  defendant 
from  Vallejo  to  Vallejo  Junction  after  4:20 
p.  m.,  except  that  on  Saturdays  and  days  im- 
mediately preceding  a  holiday  it  was  run, 
and  had  been  so  run  for  a  long  time,  at  6 
o'clock  p.  m.  from  Vallejo,  connecting  at  Val- 
lejo Junction  with  a  train  for  San  Francisco 
for  the  accommodation  of  the  government 
employes  at  Mare  Island.  On  this  date,  bow- 
ever,  it  did  not  leave  at  6  o'clock,  but  left 
Vallejo  at  about  7  o'clock  p.  m.,  of  which  due 
notice  had  been  given  by  the  agent  of  de- 
fendant Evidence  was  given  (and  on  this 
point  there  was  no  dispute)  that  the  said  late 
l>oat  on  Saturdays  and  on  days  immediately 
preceding  holidays  connected  with  a  train 
at  Vallejo  Junction  for  San  Francisco,  and 
Mr.  Wilder,  trainmaster  for  defendant,  tes- 
tified: "It  was  the  general  custom  for  train 
No.  2  to  stop  at  Vallejo  Junction  on  every 
day  next  preceding  a  holiday  prior  to  No- 
vember 25,  1896,  to  take  In  the  employes  from 
Mare  Island  Navy  Yard."  There  was  a 
conflict  of  evidence,  however,  as  to  whether 
or  not  it  was  the  custom  for  this  train  to 
stop  for  the  purpose  of  discharging  passen- 
gers at  any  of  the  stations  between  Vallejo 
Junction  and  Oakland  on  such  days.  It  was 
the  last  train  on  that  day  from  Vallejo  Junc- 
tion going  toward  San  Francisco. 

The  defendant  requested  the  court  to  give 
several  Instructions  which  were  by  the  court 
refused  as  requested,  but  were  by  the  court 
modified  and  given  as  modified.  The  fol- 
lowing are  two  of  such  Instructions,  which 
are  tyx>es  of  the  others,  the  modifications 
being  in  italics:  "It  is  the  duty  of  a  passen- 
ger before  he  takes  a  train  to  see  to  it  that 
his  ticket  will  carry  him  on  that  train,  hut 
he  may  depend  on  custom,  or  until  he  gets 
depress  notice  of  a  change  from  any  source. 
If  the  train  is  what  is  called  a  through  train, 
namely,  one  which  does  not  stop  at  all  sta- 
tions and  does  not  stop  at  the  station  called 
for  by  the  ticket,  then  such  passenger  is  not 
ordinarily  entitled  to  ride  on  that  train,  and 
it  is  hia  duty,  when  requested  by  the  con- 


ductor to  alight,  to  comply  with  that  request, 
unless  the  car  is  then  running  at  such  a  liigh 
rate  of  speed  as  to  make  It  dangerous  for 
him  to  attempt  to  alight,  and  if  the  passen- 
ger refuses  to  comply  with  the  request,  the 
conductor  and  those  in  charge  of  the  train 
have  the  right  to  eject  him,  using  such  force, 
and  no  more,  as  is  requisite  for  tliat  pur- 
pose, provided,  of  course,  that  the  train  is 
not  then  moving  at  such  a  high  rate  of  speed 
as  would  make  it  dangerous  for  a  person  to 
alight"  And  "the  defendant,  as  a  common 
carrier  of  passengers,  has  the  right  to  regu- 
late the  operation  of  its  trains  over  its 
track,  and  to  fix  the  various  stopping  places 
of  such  trains,  and  if  you  find  from  the  evi- 
dence that  the  boat  that  left  North  Vallejo 
on  the  evening  of  November  25,  1886,  was  a 
special  excursion  boat  connecting  with  the 
train  at  Vallejo  Junction,  then  I  charge  yon 
that  it  was  the  duty  of  the  plaintiff,  before 
taking  passage  on  such  boat,  to  ascertain 
if  said  connecting  train  would  stop  at  Rodeo, 
unless  a  prior  custom  to  stop  had  rendered 
that  unnecessary."  The  court  also,  at  the 
request  of  plaintiff,  gave  instructions  to  tlie 
Jury  embodying  similar  principles  as  to 
the  rights  of  plaintiff  under  prior  custom. 

It  is  now  insisted  by  appellant  that  the 
court  erred  in  thus  modifying  the  haistrnc- 
tions  requested  by  defendant  and  in  giving 
those  requested  by  plaintiff.  The  law,  how- 
ever, seems  to  t>e  as  given  by  the  trial  court 
In  St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Adcock, 
12  S.  W.  874,  52  Ark.  406,  It  is  said:  "If 
the  plaintiff,  without  fault  of  his,  was  mis- 
led by  the  company's  custom  into  l>elleving 
that  the  place  was  a  flag  station  for  night 
passenger  trains,  then  his  right  to  recover 
was  the  same  as  though  he  bad  been  mis- 
directed by  its  authorized  agent  It  would 
be  otherwise  if  he  was  not  informed  of,  or 
had  not  relied  upon,  the  custom,  or  if  the 
stoppage  of  the  train  was  only  casual  and 
not  habitual."  In  Hull  v.  B.  Line  R.  Co., 
2  S.  W.  831,  66  Tex.  619,  it  is  said:  "If 
it  be  true,  as  the  great  weight  of  evidence 
tends  to  show,  that  the  trains  of  appellee 
frequently  stopped  at  'Veal's  Switch,'  and 
there  received  and  discharged  passengers,  it 
is  unimportant  that  conductors  may  have 
had  no  authority  from  the  company  to  do 
so.  What  they  frequently  did  in  the  course 
of  their  employment  in  the  conduct  of  the 
business  of  the  principal,  in  so  far  as  the 
traveling  public  are  concerned,  must  l>e 
deemed  to  have  been  done  in  the  ex^-clse 
of  power  conferred  by  the  principal,  though, 
in  fact,  the  principal  may  have  forbidden 
the  act."  In  Humphries  v.  111.  Cent  Ry. 
Co.  (Miss.)  12  South.  155,  the  plaintiff 
had  a  ticket  for  Crystal  Springs  purchased 
outside  the  state,  and  was  on  a  train  not 
scheduled  to  stop  at  that  place.  His  action 
had  been  by  the  trial  court  dismissed,  and 
in  reversing  the  Judgment  the  appellate  court 
said :  "We  think  the  jury  should  have  been 
permitted  to  say  whether  appellant  bad  a 
Digitized  by  OOOQ IC 


ea).) 


WILE  y.  LOS  A:)TOBLES  KaS  &  COLI>  STOBAQB  CO. 


in 


spedaT  contract  to  be 'carried  oii  tlie  pai>" 
tlcnlar  train  to  Crystal  Springs,  and  whether 
there  was  a  custom — a  fixed  habit — ^known 
to  the  traveling  pnbllc  to  stop  for  the  de- 
barkation of  foreign  passengers."  To  the 
same  effect  Is  Illinois  Cent  Ry.  Co.  v.  Sid-< 
dons,  63  III.  App.  607,  where  it  was  held 
that  "where  a  railroad  company  has  been 
for  a  long  time  in  the  habit  of  stopping 
trains  at  a  station  on  signal,  such  a  course 
of  dealing  with  the  public  imposed  the  dnty 
on  the  company  to  stop  such  train  on  being 
signaled.  A  failure  of  the  seirants  to  per- 
form such  duty,  when  a  ticket  has  been 
purchased  on  the  faith  that  they  would  do 
80,  creates  as  clear  a  liability  as  that  of 
a  train  which  has  been  advertised  to  stop 
at  a  station  and  fails  to  do  so."  In  another 
case  from  the  same  state  this  language  is 
used:  "It  then  follows  that  where  a  pas- 
senger purchases  a  ticket  he  only  acquires 
the  right  to  be  carried  according  to  the  cus- 
tom <tf  the  road.  When  he  obtains  a  ticket 
he  baa  a  right  to  go  to  the  place  for  which 
it  calls  on  any  train  that  usually  carries 
passengers  to  that  place."  C.  &  A.  B.  B. 
Co.  T.  Randolpli,  63  111.  610,  6  Am.  Rep.  60. 

From  the  foregoing  authorities  it  is  seen 
that  a  passenger  has  a  right  to  rely  on  the 
custom  of  the  conunon  carrier,  at  least  in 
the  absence  of  information  to  the  contrary. 
In  none  of  the  cases  cited  by  appellant  was 
the  question  of  a  custom  involved.  In  the 
case  of  Ames  v.  S.  P.  Co.,  141  Cal.  728,  75 
Paa  310,  99  Am.  St  Rep.  98,  relied  on  by 
appellant.  It  was  shown  by  parol  testimony 
that  when  the  plaintiff  purchased  his  ticket 
be  was  Informed  tliat  it  would  not  be  good- 
on  the  "Owl"  train  unless  he  also  secured 
a  ticket  for  a  sleeping  berth.  He  procured 
no  such  ticket  and  therefore  had  no  right 
on  the  traiiL  The  question  upon  which  the. 
case  was  decided  was  as  to  the  admissibility' 
of  the  parol  testimony;  the  ticket  itself  mak- 
ing no  reference  to  the  requirement  to  pro- 
cure a  sleeping  berth.  The  right  to  rely 
on  a  custom  was  not  involved. 

Appellant  also  insists  that  plaintiff's  only 
redress  is  an  action  on  the  contract,  and  not 
an  action  in  tort  It  has  been  decided  other- 
wise in  this  state.  Sheldon  v.  The  Uncle 
Sam,  18  Cal.  526,  79  Am.  Dec  193;  Jones 
V.  Steamship  Cortes,  17  Cal.  487,  79  Am.  Dec. 
142;  Sloane  v.  S.  Cal.  R.  R.  Co.,  Ill  Cal. 
668.  44  Pac.  320,  32  L.  R.  A.  19a 

We  do  not  think  the  amount  of  damages 
awarded,  $500,  was  excessive.  The  court 
fairly  submitted  to  the  Jury  the  question  as 
to  whether  the  plaintiff  had  aggravated  his 
injuries  or  sickness  by  his  own  negligence, 
and  the  determination  of  the  Jury  on  that 
question  in  the  state  of  the  evidence  in  this 
case  Is  conclusive  on  this  court. 

The  order  denying  the  motion  for  a  new 
trial  is  affirmed. 

We  concur:  HARRISON,  P.  J.;  COOP- 
ER, J. 


1  Cal.  App.  1B» 
WILE  v.  LOS  ANGELES  ICE  &  COLD 
STORAGE  CO. 

(Court  of  Appeal,  Second  District,  California. 
Nov.  16,  1905.) 

1.  Mttwicipal     Cokpobations  —  DEraoxiv* 
Sidewalk— Injubies — Pbesttuptionb. 

In  an  action  for  injuries  to  one  who  tripped 
on  a  nail  projecting  from  planks  placed  upon 
a  sidewalk  to  admit  the  approach  of  teams  to 
defendant's  baildin^,  there  was  a  presumption 
that  it  was  defendant's  driveway,  bis  l>oard, 
and  his  nail,  maintained  by  him  and  with  his 
knowledge. 

2.  Same— Question  fob  Jtjbt. 

The  testimony  of  defendant's  manager  and 
two  or  three  agents  and  employte  that  they  did 
not  place  the  l)oard8  there  and  did  not  know 
who  placed  them  there  raised  a  question  for  the 
court  as  to  whether  such  evidence  rebutted 
the  presumption. 
8.  Save— NuisANCK. 

The  maintenance  of  a   spike  two  inches 
high  in  a  sidewalk  is  a  nuisance. 
4.  Saue— Obdinarck  as  Pbotectior. 

A  city  ordirance  authorizing  planks  to  be 
placed  across  a  sidewalk,  in  order  to  create  a 
driveway  giving  access  to  a  building  in  process 
of  construction,  is  no  defense  to  an  action  for 
injuries  sustained  by  one  who  tripped  over  a 
spike  protruding  from  a  plank. 
6.  Same — Neolioercb  of  Irdefehdent  Con- 

TBACTOB— KNOWUCnoE. 

Where  an  independent  contractor  placed 
planks  across  a  sidewalk,  so  as  to  make  a  drive- 
way to  a  building  in  process  of  construction, 
the  owner  of  the  building  was  liable  for  the 
dangerous  condition  of  the  planks,  if  his  man- 
ager or  agents  knew,  or  as  careful  and  prudent 
men  they  should  have  known,  thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  {  1689.] 

8.  Same— INJUBIES — Question  fob  Juby. 

In  an  action  for  injuries  to  one  who  tripped 
over  a  spike  projecting  from  planks  placed 
across  a  sidewalk  by  defendant  held,  that  the 
Question  as  to  what  was  ordinary  care  under 
toe  circumstances  was  one  for  the  jury. 

Appeal  from  Superior  Court  Los  Angeles 
County;   D.  K.  Trask,  Judge. 

Action  by  Z.  B.  Wile  against  the  iios  Au- 
geles  Ice  &  Cold  Storage  Company.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

Rehearing  denied  by  Supreme  Qourt  Janu- 
ary 15,  190G. 

Sidney  J.  Parsons,  for  appellant  Powers 
&  Holland,  for  respondent 

GRAY,  P.  J.  Action  for  damages  incurred 
by  plaintiff  In  tripping  on  a  large  nail  pro- 
jecting from  one  of  a  number  of  planks  pla- 
ced upon  the  cement  sidewalk  to  admit  of 
the  approach  of  teams  temporarily  to  de- 
fendant's building  while  the  same  was  In 
course  of  construction.  The  plaintiff  had 
a  verdict  and  judgment  in  his  favor.  The 
appeal  is  by  the  defendant  from  the  judg- 
ment and  from  an  order  denying  it  a  new 
trial. 

The  main  contention  of  appellant  Is  that 
the  evidence  is  insufficient  to  support  the 
verdict  as  a  matter  of  law,  but  we  think  this 

contention   cannot  be  upheld..  Tl 
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which  contained  the  offending  nail  was  part 
of  a  driveway  to  defendant's  property,  con- 
strncted  for  a  temporary  nse  In  connection 
with  said  property.  From  this  a  presump- 
tion arises  that  it  was  defendant's  drire- 
way,  defendant's  board,  and  defendant's 
naU,  all  maintained  there  by  defendant 
and  with  defendant's  knowledge.  The  duty 
was  cast.  In  the  first  Instance  at  least,  npon 
the  trial  court  to  determine  whether  the  testi- 
mony of  the  manager  and  two  or  three  oth- 
er agents  and  employes  of  the  defendant,  to 
the  effect  that  they  did  not  place  the  boards 
there  and  did  not  know  who  placed  them 
there,  was  sufficient  to  rebut  the  presumption 
arising  from  the  other  facts.  "At  least  In 
such  a  case  the  injured  party  ought  not  to 
be  compelled  to  show  afQrmatlvely  that  there 
was  no  intervention  of  a  .third  person  which 
contributed  to  the  result."  Barry  v.  Terk- 
lldsen,  72  Gal.  254,  13  Pac  657,  1  Am.  St 
Rep.  55;  McKune  t.  Santa  Clara,  etc.,  110 
Cal.  480,  42  Pac.  980..  The  manager  said  the 
defendant  was  In  occupation  and  possession 
of  the  premises  ag  a  whole  and  had  authority 
there,  and  the  fact  that  this  manager  did  not 
know  who  placed  these  boards  there  might 
have  led  the  Jury  to  infer  that  he  did  not 
want  to  know.  At  all  events,  the  question 
of  who  placed  the  planks  there  was  one  of 
fact,  and  after  a  careful  examination  of 
all  the  evidence  we  are  thoroughly  persuad- 
ed that  the  Jury  in  its  verdict,  as  well  as  the 
Judge  In  denying  the  new  trial,  made  no  mis- 
take in  the  solution  of  that  question  of  fact. 
The  same  thing  may  properly  be  said  as  to 
the  other  questions  of  fact  Involved  in  the 
case.  There  can  be  no  question  that  the 
maintenance  of  a  spike  two  Inches  high  In 
a  sidewalk  Is,  to  put  It  mildly,  a  nuisance. 
It  seems  to  have  been  dangerous  "to  life 
and  limb."  The  Jury  were  fully  warranted 
in  declining  to  excuse  the  defendant  for 
maintaining  the  same  on  any  such  ground 
as  that  "the  spike  was  hard  to  see."  This, 
too,  was  a  question  of  fact,  and  we  find  noth- 
Ing  in  the  record  to  transform  it  Into  a  ques- 
tion of  law.  A  city  ordinance  authorizing 
the  planks  does  not  necessarily  Include  the 
protruding  spike.  It  was  the  spike  that  caus- 
ed the  plaintiff's  downfall,  and  not  the  plank. 
If  it  be  conceded  that  there  Is  evidence 
showing  that  the  planks  were  placed  there  by 
an  Independent  contractor,  yet  the  defendant 
is  liable  If  its  manager  or  agents  knew  of 
their  dangerous  condition,  or  If,  as  careful 
and  prudent  men,  they  should  have  known  it. 
Frassl  v.  McDonald,  122  Gal.  400,  55  Pac. 
139.  The  instructions  recognizing  this  rule 
were  properly  given.  Said  instructions  were 
also  within  the  issues  as  presented  to  the 
Jury.  .There  was  much  evidence  elicited  by 
defendant  to  the  effect  that  the  nail  was  of 
the  same  color  as  the  board  and  difficult  to 
see.  There  was  also  evidence  that  others 
saw  this  nail,  and  it  is  not  improbable  that 
If  the  agents  of  defendant  had  exercised 


ordinary  care  ihey  woald  bare  dlacevered 
this  call.  What  was  ordinaiy  care,  under 
the  circumstances  of  the  case  here  presented, 
was  again  a  question  for  the  Jury. 

Appellant's  briefs  are  somewhat  extend- 
ed, but  we  think  it  will  be  seen  upon  a  close 
analysis  of  .the  same  that  the  foregoing  dis- 
poses, either  directly  or  indirectly,  of  -every 
point  contained  in  said  briefS.  The  appeal 
seems  to  be  without  merit. 

'  The  Judgment  and  order  are  affirmed. 

We  concur:    ALLEN,  J.;  SMITH,  J. 


i  Cal.  App.  in 
POX  V.  TOWNSEND  «t  aL 

(Court  of  Appeal,  Second  District,  California. 
Nov.  6,  1905.) 

Judgment  —  Settiwo  Asidx  —  FtXLWt  to 
Sebve  Defend ani — Time  fob  Motiob. 
Code  Civ.  Proc.  S  473,  provides  that  the 
court'  may,  In  furtherance  of  justice,  when 
from  any  came  the  gammons  in  an  action  lias 
not  been  personally  served  en  defendant,  al- 
low on  such  terms  aa  may  be  just,  at  any  time 
within  one  year  after  judgment,  an  answer  to 
the  merits.  Section  939  provided  that  an  ap- 
peal might  .be  taken  within  one  year,  bnt  by 
amendment  in  1897  the  time  was  shortened  to 
six  months.  Section  1049  provides  that  an  ac- 
tion Is  deemed  to  be  pending  from  the  time  of 
its  commencement  until  its  final  determination 
on  appeal,  or  ontil  the  time  for  appeal  baa 
passed.  Beld,  thct  the  amendment  shortening 
the  time  of  appeal  did  not  shorten  the  time 
within  which  an  order  might  l>e  made  under 
section  473. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  M.  T.  Allen,  Judge. 

Action  by  Edwin  R.  Fox  against  W.  H. 
Townsend  and  others.  E^m  an  order  setting 
aside  as  to  certain  defendants  a  decree  quiet- 
ing title,  plaintiff  appeals.    Affirmed. 

Rehearing  denied  by  Supreme  Court,  Janu- 
ary 15,  1906. 

Cole  &  Cole,  for  aK>ellant  O.  B.  Carter, 
for  respondent 

GRAX,  P.  J.  This  Is  an  appeal  by  plaintiff 
from  an  order,  made  December  18,  1003,  set- 
ting aside,  as  to  defendants  Qreen  and  Harris, 
a  decree  quieting  title,  which  decree  bears 
date  December  22, 1902,  and  permitting  an  an- 
swer to  the  merits  of  the  action.  The  order 
was  granted  In  pursuance  of  the  provisions  of 
section  473  of  the  Code  of  Civil  Procedure 
on  the  ground  that  the  summons  was  not 
personally  served  upon  the  said  def aidants 
Green  and  Harris. 

Appellant's  contention  is  that  by  the  pro- 
visions of  section  939  of  the  Code  of  Civil 
Procedure  the  time  for  appeal  is  limited  to 
six  months,  and  that  section  1049  of  the 
same  Code  provides  that  "an  action  Is  deemed 
to  be  pending  from  the  time  of  its  commence- 
ment until  its  final  deternUitation  rnfoa  ap- 
peal, or  until  the  time  for  api)eal  has  passed, 
unless  the  Judgment  is  sooner  satisfied,"  And 
that  the  amendment  of  said  section  939  in 
18U7,  shortening  the  time  of  api)eal  from  one 
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year  to  six  nHmttM,  miHt  be  taken  *«>  buBU^' 
lug  tbe  proTlsion  o(  acction  473,  girtog  a 
year'a  time  after  the  Jndgment  In  wblcb  to 
move  to  aet  aside  the  aame,  where  personal 
service  of  sommons  has  not  been  had.  We 
can  see  no  good  reason  why  the  amendment 
of  1897,  relating  to  appeals  only,  should  be 
treated  as  an  amendment  or  "nulUflcatioa" 
of  another  section  of  the  Code  relating  to 
another  remedy  independent  of  an  appeal 
and  harlng  no  necessary  connection  therewith. 
We  know  that  repeals  and  amendments  to 
the  law  have  sometimeB  been  Implied.  But 
repeals  by  Implication  are  not  favored  in  the 
law.  We  know  of  no  case,  and  are  cited  to 
none,  wherein  the  shortening  of  the  time  of 
one  remedy  given  by  the  statute  has  been  held 
by  Implication  to  shorten  the  time  of  another 
existing  and  independent  remedy.  The  fact 
that  the  case  is  no  longer  "landing"  In  no 
way  Interferes  with  any  attack  on  tbe  judg- 
ment based  upon  any  reason  for  which  the 
Judgment  should  be  held  ab3oluteIy  void; 
and  tbe  statute  having  expressly  given  tbe 
defotdant  a  remedy  against  the  jfldgment, 
which  he  may  take  advantage  of  at  any  time 
within  a  year.  It  will  not  be  presumed  that 
It  was  intended  to  curtail  this  right  by  any 
other 'statute  which  makes  no:  reference  to 
snch  remedy,  but  the  other  statute  will  be 
permitted  to  operate  only  on  the  remedy  to 
which  It  expressly  refers.  No  contention 
is  made  that  the  court  abused  Its  discretion 
in  setting  aside  tbe  J^udgment  The  only 
point  urged  by  appellant  is  tbe  above,  and 
is  to  the  eitect  that,  tbe  Judgment  having  be- 
come final,  the  court  had  lost  jurisdiction  to 
proceed,  as  It  did.  under  section  473,  Code 
Civ.  Proc. 
Tbe  order  appealed  from  is  affirmed. 

We  Goncor:    SMITH,  J.;    ALLEN,  J. 
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V.   MIXER. 


(Oonrt  of  Appeal,  First  District,  California. 
Nov.  21,  1905.) 

1.  Set-Otf  and  CoruTEBCLAiii— Subject  of 
Action— "Tbansaction." 

Where,  in  a  suit  to  compel  defendant  to 
leave  complainant's  house,  he  alleged  that  she 
had  been  employed  as  his  servant  at  $20  per 
month  and,  though  she  had  been  discharged  and 
paid,  she  refused  to  leave  the  house  and  claimed 
the  right  to  remain  there,  a  cross-complaint,  in 
which  defendant  alleged  that  she  had  been 
fraudulently  induced  to  believe  that  she  was 
complainant's  lawful  wife  and  that  her  serv- 
ices were  reasonably  worth  $50  per  month,  and 
demanding  judgment  for  the  difference,  was 
properly  filed  as  relating  to  the  "transaction" 
which  was  the  subject  of  the  action. 

2.  Masteb  and  Sebvant— Action  for  Serv- 
ices—Illegal  CONSIDEBATION— Pl?(MSGS. 

Where,  on  a  cross-complaint  for  services, 
the  court  found  that  defendant  assumed  the  po- 
sition of  mistress  of  plaintiff's  house  and  re- 
mained there  in  such  capacity  until  the  com- 
mencement of  the  suit  under  the  belief  that  she 
was  complainant's  wife,  such  finding  negatived 
an  intent  to  find  that  defendant  was  complain- 
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'  ant  r  paramour,  or  that  her  Bcrriees  wwe  ren- 
dered on  conaideration  that  she  should  be  bis 
illicit  mistress. 

8.  Same— DEyENBES— Fraud. 

Where,  on  a  cross-complaint  for  services, 
the  court  found  that  complainant  had  fraudu- 
lently induced  defendant  to  render  tbe  services 
on  the  belief  that  she  was  complainant's  wife, 
complainant  could  not  avail  himself  of  his  own 
fraud  in  inducing  such  Iwlief,  by  pleading  that 
her  services  were  rendered  as  his  illicit  mistress 
and  that  the  contract  was  therefore  illegal. 

4.  Saub— ACCIUAI.  OF  WAOES— TlUX  OF  PAY- 
MENT. 

Where  services  were  not  rendered  under  a 
contract  specifying  the  amount  of  wages  or 
the  time  of  payment,  the  wages  did  not  accrue 
monthly. 

S(.   JUDOUERT — CONSTBncnoN — ^INTIEBXBT. 

A  judgment  awarding  defendant  a  certain 
sum  of  money,  "with  interest  thereon,"  on  a 
cross-complaint,  should  be  construed  as  allow- 
ing legal  interest'  only  from  the  date  of  its 
rendition. 

'  Appeal  from  Superior  Court,  City  and 
County  of  San  Francis© ;  J.  C.  B.  Hebbard, 
Judge. 

Suit  by  George  H.  Mixer  against  Nettle  A. 
Mixer.  From  a  judgment  in  favor  of  de- 
fendant on  a  cross-complaint,  plalntlfF  ap- 
peals.. Affirmed. 

Robert  Asb,  for  appellant  J.  L.  Boone, 
for  respondent. 

HARRISON,  P.  J.  In  this  action,  brought 
by  the  plaintiff  to  procure  an  injunction 
against  the  defendant,  tbe  latter  filed  a  cross- 
complaint  against  the  plaintiff,  under  which 
she  sought  to  recover  for  services  rendered 
him  by  her.  It  Is  recited  in  tbe  bill  of  ex- 
ceptions that  before  the  trial  of  the  case 
the  court  had  granted  the  Injunction  prayed 
for,  and  that  tbe  only  questions  for  trial 
were  the  Issues  raised  by  the  cross-compIalnt 
as  to  wages.  Judgment  upon  these  Issues 
was  rendered  in  favor  of  the  defendant, 
giving  her  $360,  the  value  of  her  servicea 
Tbe  plaintiff  has  appealed. 

The  plaintiff  alleges  in  his  complaint  that 
In  July,  1801,  he  employed  the  defendant  as 
a  servant  in  bis  house  at  tbe  wages  of  $20 
per  month,  and  that  she  continued  to  work 
for  him  until  May,  1902,  and  that  about 
that  date  he  had  discharged  her  from  his 
employment,  but  that  she  refused  to  leave 
the  house  and  claimed  a  right  to  remain 
there;  and  by  so  doing  she  deprived  him 
of  the  free  use  of  his  property,  and  he  there- 
fore asked  that  she  be  enjoined  from  further 
remaining  In  tbe  house.  In  her  answer  the 
defendant  denied  these  allegations,  and  also 
denied  that  she  ever  had  been  employed  by 
bim  as  a  servant,  and  by  way  of  cross-com- 
plaint against  him  alleged  that  they  had 
once  been  husband  nud  wife,  but  had  been 
divorced  In  1898,  and  that  a  few  months 
thereafter,  upon  the. plaintiff's  request,  they 
bad  agreed  to  remarry,  and  that  such  mar- 
riage 'Should  take  place  In  the  state  of  Neva- 
da; that  in  pursuance  tliereof  they  started 
£or  that  states  and  At  Sacramento  tePk^pas-^ 
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snge  upon  a  train  which  the  plaintiff  in- 
formed her  would  take  them  to  Reno,  and 
went  to  a  place  whldi  she  believed  to  be 
Reno;  that  while  they  were  at  that  place 
she  became  rmconsclous,  and  npon  recovering 
consciousness  was  told  by  the  plaintiff  that 
the  marriage  had  taken  place  and  that  they 
were  again  husband  and  wife ;  that  they  then 
returned  to  San  Francisco  and  assumed  mari- 
tal relations  at  her  place  of  residence;  that 
at  that  time  the  plaintiff  was  the  proprietor 
of  a  lodging  house  In  another  part  of  the 
city,  and  that  subsequently,  at  his  request, 
she  went  with  him  to  that  place  as  his  wife, 
and  in  connection  with  him  assumed  its  man- 
agement and  control,  and  so  continued  until 
May  24,  1902,  during  all  of  which  time  she 
believed  that  she  had  been  legally  married 
to  him  and  was  bis  wife;  and  that  in  so 
doing  she  had  rendered  him  services  which 
were  worth  $50  per  month.  These  allega- 
tions of  the  defendant  were  denied  by  the 
plaintiff  in  his  answer  to  the  cross-complaint, 
but  the  court  found  them  to  be  true.  The 
court  also  found  that  no  marriage  ceremony 
had  taken  place  between  them,  and  that  the 
defendant  is  not  the  wife  of  the  plaintiff, 
but  that  she  believed  daring  all  of  said  time 
that  she  was  bis  wife;  that  her  unconscious 
condition,  upon  recovering  from  which  he 
told  her  that  the  marriage  had  taken  place, 
was  produced  by  him  by  administering  drugs 
to  her;  that  he  never  employed  her  In  his 
house  in  the  capacity  of  a  servant,  but  that 
she  performed  all  the  duties  of  a  servant 
for  him  from  May,  1901,  until  May,  1902; 
and  that  her  services  were  worth  $50  a 
month,  of  which  he  had  paid  her  $20  a  month. 
These  findings  are  fully  sustained  by  the 
evidence  set  forth  in  the  bill  of  exceptions. 

1.  The  conrt  did  not  err  in  refusing  to 
strike  out  the  cross-complaint  or  in  overrul- 
ing the  demurrer  thereto.  The  "transaction" 
npon  which  the  action  was  brought  embraced 
the  relations  between  the  plaintiff  and  the 
defendant  under  which  the  latter  rendered 
the  services  alleged  by  him,  and  the  affirma- 
tive relief  sought  by  her  under  her  cross- 
complaint  related  to  and  depended  upon  those 
relations.  The  plaintiff  could  not.  by  alleging 
that  the  services  were  rendered  under  an 
employment,  deprive  her  of  the  right  of 
showing  the  facts  under  which  they  were 
rendered  or  of  obtaining  whatever  relief  she 
was  entitled  to  npon  the  ascertainment  of 
those  facts  by  the  court  Story  &  Isham 
Co.  V.  Story,  100  Cal.  30,  34  Pac.  671. 

2.  The  facts  set  forth  In  the  cross-compIalnt 
sufficiently  state  a  cause  of  action  entitling 
the  defendant  to  relief  against  the  plaintiff. 
The  averments  therein  of  the  relation  which 
she  sustained  to  him,  and  of  the  circum- 
stances under  which  she  rendered  services 
to  him,  are  inconsistent  with  the  construc- 
tion contended  for  by  the  appellant  that  the 
services  were  of  an  Immoral  nature  or  ren- 
dered upon  an  Illegal  consideration ;  and  the 
finding  of  the  court  that  she  "assumed  the 


pioisltion  of  mispress  In  platnUfrs  hbnse  and 
remained  there  in  such  capacity  until  the 
commencement  of  this  salt;"  onder  the  be-, 
lief  that  she  was  his  wife,  negatives  any 
idea  that  the  court  Intended  to  find  that  aha 
was  his  paramour,  or  that  the  services  were 
rendered  upon  the  consideration  that  she 
would  be  his  iltldt  mistress.  If  the  plaintiff 
fraudulently  Induced  her  to  render  the  serv- 
ices found  by  the  court,  he  cannot  avail 
himself  of  his  own  fraud  in  so  dolns  in 
order  to  escape  liability  for  tbdr  valoe. 

3.  In  its  conclusions  of  law  the  court  finds 
that  the  plaintiff  is  indebted  to  the  defend- 
ant in  the  sum  of  $30  per  month,  "with  in- 
terest thereon  from  the  several  dates  at 
which  it  accrued."  The  court  does  not  Speci- 
fy these  dates,  and  as  the  services  were  not 
rendered  under  any  contract  specifjrlng  the 
amount  or  the  time  for  payment,  the  wages 
cannot  be  held  to  have  accrued  monthly. 
The  court  was,  therefore,  in  error  in  this 
respect.  The  Judgment,  however,  awards  the 
defendant  the  sum  of  $360,  "with  interest 
thereon,"  which  is  to  be  construed  as  legal 
Interest  from  the  date  of  its  rendition. 

The  judgment  and  order  are  affirmed. 

We  concur:    COOPER,  J.;  HALL,  J. 


1  Cal.  Am.  n< 
PROVIDENT  MUT.  BLDG.  LOAN  ASS'N 
V.  SHAFFER  et  al. 

(Court  of  Appeal,  Second  District,  California. 
Nov.  17,  1905.) 

1.  MoRTOAOEs  —  Debts  Secvbbd  —  Fxjtubb 
Advances. 

In  order  that  a  payment  by  a  mort- 
gagee on  the  mortgagor's  account  shall  consti- 
tute an  advancement  within  the  meaning  of  a 
clause  of  the  mortgage  securing  "further  ad- 
vances" by  the  mortgagee,  such  payment  must 
involve  a  contract  relation,  express  or  implied, 
and  a  payment  made  without  the  knowledge 
of  the  mortgagor  cannot  constitute  such  an  ad- 
vancement. 

2.  Same— iNCTTHBBANces. 

A  claim  of  a  lumber  company  for  lumber 
used  in  constructing  a  house  on  mortgaged 
premises  cannot  be  deemed  an  incumbrance, 
within  the  meaning  of  the  clause  of  the  mort- 
gage authorising  the  mortgagee  to  pay  incum- 
brances, in  the  absence  of  anything  to  show 
when  the  lumber  was  purchased,  or  by  whom, 
or  when  the  house  was  completed,  or  that  any 
steps  were  taken  or  contemplated  by  the  lum- 
ber company  to  assert  a  lien. 

3.  Same— Mechanics'   Liens— Tike  fob   Es- 
tablishment—Effect or  Dblat. 

The  inchoate  right  of  lien  which  arises 
by  furnishing  lumber  used  in  the  construction 
of  a  house  ceases  to  exist  after  the  expiration 
of  60  days  from  the  completion  of  the  house. 

4.  Same  —  Rights  of  Mobtgaqee  —  Payment 

OF    INCUMBBANCES — BURUEN   OF  PbOOF. 

A  mortgagee,  seeking  to  charge  a  mortgaj^ir 
with  a  sum  paid  in  discharge  of  a  material- 
man's claim  against  a  house  erected  on  the 
mortgaged  premises,  has  the  burden  of  es- 
tablishing that  the  claim  was  a  lien  at  the 
date  of  payment,  and  therefore  an  incum- 
brance within  the  meaning  of  a  clause  of  the 
mortgage  authorizing  the  mortgagee  to  pay 
incumbrances. 
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5.  Saux— Debts  Secttred— GEincBAi.  Obuoa- 

TI0N8    OF    MOBTOAOOB. 

A  clause  of  a  mortgage  securing  further 
advances  by  the  mortgagee  and  all  other  in- 
debtedness of  the  mortgagors  to  the  mortgagee, 
and  authorizing  the  mortgagee  to  pay  incum- 
brances  on  the  premises,  does  not  authorize 
the  mortgagee  to  buy  up  obligations  of  the  mort- 
gagor disconnected  from  the  mortgage  or  the 
premises  and  to  hold  the  same  as  secured  by 
the  mortgage. 

Appeal  from  Superior  Court,  Kern  Comity; 
J.  W.  MaboQ,  Judge. 

Action  b7  the  Provident  Mutual  Building 
Loan  Association  against  Susan  E.  Shaffer 
and  another.  From  the  Judgment  rendered, 
plaintiff  appeals.    Affirmed. 

O.  B.  Carter,  for  appellant  E.  B.  Coll,  for 
respondents. 

ALIEN,  J.  Action  to  foreclose  mortgage. 
Finding  of  the  court  that  one  note  alleged 
to  be  secured  thereby  was  never  executed. 
Judgment  and  decree  for  amount  of  one  note 
only,  and  for  defendant  upon  the  second 
note,  from  which  Judgment  plaintiff  appeals. 

It  appears  from  the  record  that  defendant 
Susan  E.  Shaffer  was  a  married  woman,  the 
wife  of  her  codefendant,  J.  W.  Shaffer,  that 
she  owned  as  her  separate  estate  the  prem- 
ises described  In  the  complaint ;  that  on  July 
18,  1899,  she  and  her  husband  executed  to 
the  plaintiff  a  mortgage  on  said  premises  to 
secure  a  note  for  $1,600  and  any  further  ad- 
vances by  the  mortgagee,  and  all  other  in* 
debtedness  of  the  mortgagors  to  the  mort- 
gagee existing  or  thereafter  arising,  or  to 
be  contracted  for  before  satisfaction  of  the 
mortgage,  not  exceeding  $1,599,  with  a  cove- 
nant to  pay  all  incumbrances  on  said  prem- 
ises, and,  upon  default,  authorizing  the  mort- 
gagee to  pay  the  same.  Before  the  execu- 
tion of  the  mortgage  defendant  Mrs.  Shaffer 
had  commenced  the  construction  of  a  house 
on  said  premises.  In  September,  1899,  plain- 
tiff, ascertaining  that  a  lumber  company  had 
a  bill  amounting  to  $300  for  lumber  used  in 
constructing  such  house,  paid  the  same  with- 
out the  knowledge  of  Mrs.  Shaffer.  After- 
wards the  husband  signed  a  note  for  sucb 
amount,  and  some  one,  without  authority, 
signed  the  wife's  name  to  such  note.  She 
never  had  knowledge  of  the  payment  of  the 
money  or  tbe  execution  of  the  note,  until 
the  time  of  the  trial  of  this  action. 

It  is  insisted  by  appellant  that,  regardless 
of  the  note,  her  property  was  liable  on  ac- 
count of  such  payment  under  the  terms  of 
the  mortgage,  upon  the  theory  that  it  was 
either  an  advancement  for  her  use  and  bene- 
fit, or  paid  In  order  to  relieve  her  property 
from  an  Incumbrance,  or  was  a  debt  which 
arose  between  the  parties  after  the  mortgage. 
That  It  should  be  an  advancement  as  con- 
templated by  the  mortgage  would,  of  neces- 
sity, involve  a  contract  relation,  express  or 
Implied.  No  such  relation  is  shown  by  the 
record,  and  the  court  finds  against  tbe  plain- 
tiff upon  such  Issue.  It  does  not  appear  that 
the  husband  knew  of  the  payment  to  the  lum- 


ber company,  but.  If  he  did  have  such  knowl- 
edge, it  appears  that  he  was  acting  as  agent 
for  plaintiff  during  the  whole  time  within 
which  the  house  was  being  constructed,  and 
was  not  acting  for  the  wife  at  any  time 
except  in  supervising  the  construction  of  the 
house.  Neither  were  there  any  facts  alleged 
or  found  from  which  it  may  be  inferred  that 
the  claim  of  the  lumber  company  was  an 
Incumbrance  upon  the  premises;  it  Is  not 
shown  when  the  lumber  was  purchased,  by 
whom,  when  the  house  was  completed,  or  that 
any  steps  had  been  taken,  or  even  contem- 
plated, by  tbe  lumber  company  to  assert  a 
lien  on  account  of  such  debt  The  lumber 
company,  at  most,  was  but  a  creditor  of  the 
wife.  If  she  authorized  or  knew  of  the  pur- 
chase. The  Inchoate  right  of  Hen  existed  In 
virtue  of  the  admitted  furnishing  of  lumber 
actually  used  in  the  house.  If,  however,  80 
days  had  elapsed  between  its  completion  and 
the  payment  by  plaintiff,  such  lien  no  longer 
existed.  Morris  v.  Wilson,  97  Cal.  646,  32 
Pac.  801;  Welthoff  v.  Murray,  76  Cal.  508, 
18  Pac.  435.  If  the  fact  was  that  the  house 
had  not  been  completed  60  days  before  pay- 
ment by  plaintiff,  we  sbonld  have  no  hesi- 
tancy In  saying  that  a  lien  existed  under 
the  Constitution  of  this  state,  and  that  plain- 
tiff possessed  the  right  under  the  mortgage 
to  extinguish  the  same;  but  the  burden  of 
establishing  the  existence  of  such  a  lien  at 
the  date  of  the  payment  was  upon  the  plain- 
tiff. We  are  not  of  opinion  that  from  the 
record  any  debt  or  obligation  In  favor  of  the 
lumber  company  is  shown  by  reason  of  the 
furnishing  of  the  Imnber  to  be  used  In  Mrs. 
Shaffer's  house.  For  aught  appearing  there- 
in, tbe  circumstances  might  have  been  sucb 
as  to  have  precluded  a  personal  liability  upon 
ber  part  In  addition  to  this,  even  were  she 
a  general  debtor  of  the  lumber  company, 
we  do  not  think  that  by  a  fair  constmctlon 
of  the  mortgage  the  plaintiff  can  go  out  and 
buy  up  obligations  of  the  mortgagor  dis- 
coimected  from  the  mortgage  or  the  prem- 
ises, and  hold  the  same  secured  by  such  mort- 
gage. This,  we  think.  Is  warranted  by  the 
decision  In  Moran  v.  Gardemeyer,  82  Cal.  101, 
23  Pac.  6.  There  Is  nothing  in  the  record 
showing  any  agency  of  the  husband,  nor  that 
he  even  contracted  for  the  lumber  on  behalf 
of  the  wife,  or  assumed  any  authority  In 
relation  thereto. 
Judgment  affirmed. 

We  concur:    GRAY,  P.  J.  •  SMITH,  J. 


i  Cal.  App.  Ml 
FAY  V.  COSTA. 

(Court   of  Appeal,    First   District,    California, 
Nov.  23, 1905.    On  Rehearing,  Dec.  21,  1905.) 

1.  ExEcuTcws  AMD  Administbaiobb— Estates 
OF  Persons  Not  Dead. 
Probate  proceedings  on  the  estate  of  a  per- 
son who  is  not  dead  are  void. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent  Dig.  Executors  and  Admiuistrators.4|^i> 
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2.  Ltmttatton  or  Acnons  —  Ionobancx  of 
Cause  or  Action. 

Under  Code  Civ.  Proc  I  338.  prescribing 
a  three-year  limitation  in  actions  for  detention 
of  goods  or  chattels,  including  recovery  of  per- 
sonal property,  and  providing  the  action  shall 
not  accrue  until  discovery  of  the  facts  by  the 
aggrieved  party,  where  probate  proceedings  were 
had  on  plaintiff's  estate  on  the  supposition  that 
he  was  dead,  his  action  against  the  administra- 
tor, who  tooli  possession  of  his  property,  which 
was  commenced  three  years  after  he  learned 
the  facts,  was  barred. 

3.  Same  —  Commencement  of  Action  —  Re- 
VEBSAi/— Filing  New  Suit. 

Under  Code  Civ.  Proc.  S  355,  providing 
that,  if  an  action  is  commenced  within  the  time 
prescribed  therefor  and  a  judgment  for  plain- 
tiff is  reversed  on  "appeal,"  the  plaintiff  may 
commence  a  new  action  within  a  year  after 
reversal,  the  commencement  of  a  snit  and  the 
bringing  of  an  action  within  a  year  from  the 
annulling  of  a  decree  therein  on  a  "writ  of  re- 
view" does  not  prevent  the  bar  of  limitations. 

On  Rehearing. 

4.  PUEADINO — DemTKBEB— GbOUNDS— tiXMITA- 

HON  OF  Actions. 

Where  a  petition  is  demurred  to  on  the 
ground  that  the  action  is  barred  by  limitations, 
reference  need  not  be  made  to  the  particular 
section  relied  on ;  it  being  sufiScient  to  specify 
the  statute  as  ground  of  demurrer. 

5.  Same. 

Where  defendant  demnrs  on  the  ground 
that  plaintiff's  cause  of  action  accrued  more 
than  four  years  before  the  action  was  com- 
menced, the  demurrer  must  be  sustained,  If  it 
appears  from  the  complaint  that  the  action 
accrued  more  than  four  years  before  it  was 
brought  and  is  of  such  a  nature  that  it  would 
be  barred  under  the  law  in  four  years,  or  in 
any  less  period. 

Appeal  from  Superior  Court,  Santa  Clara 
County ;  S.  F.  Leib,  Judge. 

Action  by  George  W.  Fay  against  James 
A.  Costa.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

Rehearing  denied  by  Supreme  Court,  Janu- 
ory  22,  100«. 

H.  A.  Gabriel  and  C.  D.  Wright,  for  appel- 
lant.   E.  E.  Cothran,  for  respondent 

HALL,  3.  Tbls  Is  an  appeal  from  a  judg- 
ment in  favor  of  plaintiff  and  against  defend- 
ant for  tbe  sam  of  $1,518.68,  and  comes 
before  us  on  the  judgment  roll. 

Tbe  facts  necessary  to  an  understanding  of 
the  points  Involved  are  as  follows:  This 
action  was  brought  August  27,  1002.  Tbe 
complaint,  among  other  things,  alleges  in  sub- 
stance: That  on  the  20tb  day  of  November, 
1897,  defendant  petitioned  the  superior  court 
of  Santa  Clara  county  for  letters  of  adminis- 
tration on  the  estate  of  plaintiff,  alleging 
that  he  had  died  on  or  about  the  1st  day  of 
January,  1807.  That  thereafter  defendant 
was  in  form  appointed  administrator  of  said 
estate,  and  on  tbe  3d  day  of  January,  1808, 
took  Into  his  possession  $1,543.68  belonging  to 
plaintiff  and  previously  distributed  to  plaintiff 
from  another  estate.  In  May,  1808,  a  decree 
of  distribution  was  In  form  made  and 
recorded  In  said  estate;  that  Is  to  say.  the 
estate  of  plaintiff.    Plaintiff  learned  of  his 


rights  In  Varcb,  1890,  and  came  to  San  SoBi. 
Cal.,  and  defendant  paid  him  $25,  bat  refused 
to  pay  the  balance  of  plaintiff's  money.  On 
the  10th  day  of  April,  1899,  plaintiff  filed 
and  presented  his  petition  before  said  court 
(superior  court  of  Santa  Clara  county),  upon 
which  a  citation  was  issued  to  defendant, 
Costa,  to  show  cause  why  all  the  proceedings 
had  in  the  matter  of  the  estate  of  plaintiff 
should  not  be  set  aside  and  annulled,  and 
why  all  property  received  by  said  Costa  as 
such  alleged  administrator  should  not  be  re- 
turned to  said  court  free  from  all  charges  and 
claims  of  every  nature.  That  thereafter,  on 
the  3d  day  of  May,  1890,  tbe  court  made  its 
decree  that  all  said  proceedings  be  set  aside 
and  annulled,  and  that  all  property  received 
by  defendant  $1,543.68,  less  $25,  be  returned 
to  plaintiff,  and  that  defendant  pay  to  plain- 
tiff the  sum  of  $l,5ia68  and  costs,  and  that 
the  clerk  issue  execution  In  favor  of  plaintiff. 
From  this  order  defendant  took  an  appeal, 
but  tbe  same  was  dismissed  for  want  of 
prop»  bond.  Estate  of  Fay,  126  Cal.  457. 
58  Pac.  936.  Subsequently,  on  July  23,  1902, 
the  Supreme  Court  on  application  of  defend- 
ant granted  a  writ  of  review,  and  set  aside 
and  annulled  so  much  of  said  decree  as  directs 
the  payment  by  defendant  Costa  to  plaintlfl 
of  $1,518.68  and  the  Issuance  by  tbe  clerk  of 
ezecatton.  137  Cal.  79,  69  Pac.  840.  It  la 
also  alleged  In  an  amendment  to  the  com- 
plaint filed  before  demurrer  or  answer,  that 
in  the  petition  presented  April  10,  1889, 
plaintiff  set  forth  the  same  cause  of  action 
against  Costa  that  Is  set  forth  in  tbe  com- 
plaint In  this  action,  and  sought  to  recover 
the  same  identical  property.  Defendant  de- 
murred to  the  amended  complaint  upon  the 
ground  that  the  action  was  barred  by  sections 
338,  3.30,  ond  343  of  tbe  Code  of  Civil  Pro- 
cedure; each  section  being  separately  pleaded. 
The  demurrer  was  overruled,  and  defendant 
answered,  and  again  pleaded  the  same  sec- 
tions In  bar  of  the  action;  but  the  court 
found  that  the  action  was  not  barred,  and 
rendered  judgment  for  plaintiff. 

The  correctness  of  the  ruling  of  the  court 
as  to  the  plea  of  the  statute  of  limitations 
is  the  question  to  be  determined  on  this 
appeal.  It  will  be  observed  from  the  fore- 
going statement  of  facts  that  this  action  was 
commenced  more  than  four  years  after  the 
day  upon  which  defendant  took  possession  of 
plaintiff's  money,  and  more  than  three  years 
after  plaintiff  learned  of  the  facts  of  the 
case  and  the  probate  court  had  vacated  the 
proceedings  upon  the  estate  of  plaintiff.  In- 
asmuch as  plaintiff  Is  not  dead,  the  probate 
proceedings  on  his  estate  were  void.  Costa  v. 
Superior  Court,  137  Cal.  82,  69  Paa  840; 
Stevenson  v.  Superior  Court,  62  Cal.  60.  In 
a  concurring  opinion  by  one  of  the  lastlces 
In  Stevenson  v.  Superior  Court,  it  Is  said: 
"Administration  of  the  estate  of  a  living 
person  is  void  ab  Initio  and  throughout" 
In  tbe  leading  opinion  it  is  said:    "It  is  true 
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that  the  court  of  probate,  before  Issuing 
letters  of  administration,  must  flrst  determine 
afllrmatlvely  the  question  of  death.  But  not- 
wlthstandlng  such  determination,  the  fact 
that  the  supposed  Intestate  is  alive  may  still 
be  shown,  and  when  shown  establishes  the 
nullity  of  the  entire  proceedings."  Among 
the  cases  cited  In  the  prevailing  opinion  in 
supiwrt  of  the  doctrine  there  declared  1b 
Jocliumsen  v.  Suffolk  Savings  Bank,  3  Allen 
(Mass.)  87,  where  it  is  held  that  the  plaintiff 
was  entitled  to  recover  money  by  him  de- 
iwslted  in  a  bank  which  had  been  paid  by 
the  bank  to  a  person  appointed  administrator 
of  the  estate  of  plaintiff,  upon  the  supposition 
that  plaintiff  was  dead.  To  the  same  effect 
is  the  similar  case  of  Lavln  v.  Emigrant  Ind. 
Savings  Bank  (C.  C.)  1  Fed.  641, 18  Blatchf.  1. 
In  neither  case  had  any  steps  been  taken  to 
annul  the  probate  proceedings,  but  such  pro- 
ceedings were  held  to  be  absolutely  void. 
In  accordance  with  the  law  as  laid  down  in 
the  foregoing  authorities,  it  is  alleged  in 
plalntlfTs  complaint  "that  said  superior  court 
sever  bad  or  acquired  Jurisdiction  to  adminis- 
ter upon  plaintiff's  said  estate  by  reason  of 
the  fact  that  plaintiff  Is  still  alive  and 
resident  In  the  flesh."  In  Elliott  v.  Peirsol, 
26  U.  S.  328,  7  L.  Ed.  164,  in  speaking  of  a 
case  where  a  court  acts  without  jurisdiction, 
It  Is  said:  "But,  if  it  act  without  authority. 
Its  Judgment  and  orders  are  regarded  aa 
nullities.  They  are  not  voidable,  but  simply 
void,  and  form  no  bar  to  a  recovery  sought 
even  prior  to  a  reversal  in  opposition  to 
them." 

The  probate  proceedings  upon  the  estate 
of  plaintiff  being  void  and  a  nullity,  plain- 
tiff bad  a  right  of  action  against  defendant 
as  soon  as  defendant  took  possession  of  plain- 
tiff's money;  and  even  if  it  be  said  that 
the  statute  did  not  begin  to  run  until  plain- 
tiff learned  of  the  facts  under  section  338, 
still  three  years  elapsed  after  that  time  be- 
fore this  action  was  commenced.  We  are 
obliged,  therefore,  to  hold  that  this  action 
was  barred  before  commenced,  unless  the  fil- 
ing of  the  petition  In  the  probate  proceed- 
ings and  the  bringing  of  this  action  within 
one  year  from  the  annulling,  on  a  writ  of  re- 
view, of  the  decree  obtained  by  plaintiff  on 
said  petition  prevents  the  bar  of  the  statute. 
And  this  seems  to  be  the  real  contention  of 
respondent,  and  the  theory  upon  which  his 
complaint  is  framed.  Section  355  of  the 
Code  of  Civil  Procedure  Is  as  follows:  "If 
an  action  is  commenced  within  the  time  pre- 
scribed therefor,  and  a  Judgment  thereon  for 
the  plaintiff  be  reversed  on  appeal,  the  plain- 
tiff •  •  •  may  commence  a  new  action 
within  one  year  after  the  reversal."  The 
Judgment  in  question  here  was  not  "reversed 
on  appeal,"  but  was  annulled  and  set  aside 
■on  a  writ  of  review,  and  In  order  to  up- 
hold the  action  of  the  trial  court  we  are 
asked  to  bold  that  a  reversal  on  appeal  in- 
cludes an  annulling  on  a  writ  of  review. 

We  are  cited  to  McOmber  y.  Chapman, 


42  Mich.  117,  3  N.  W.  288,  as  Boffldent  au- 
thority for  such  construction.  It  was  held 
in  the  above-entitled  case  that  a  reversal 
on  a  writ  of  certiorari  was  sufficient  to  au- 
thorize a  new  stilt  under  a  statute  which  au- 
thcrlzed  a  new  suit  where  the  first  Judg- 
ment was  reversed  on  a  writ  of  error.  The 
Michigan  statute,  however,  had  other  pro- 
visions which  seemed  to  indicate  a  general 
Intent  to  save  the  right  to  bring  a  new  suit 
where  the  first  suit  had  abated  or  failed 
without  fault  of  the  plaintiff.  Fnrtbermore, 
In  McOmber  v.  Chapman  the  Judgment  that 
had  been  reversed  was  one  rendered  by  a 
Justice  of  the  peace,  and  in  Michigan  a  writ 
of  certiorari  is  used  to  review  errors  of  law 
committed  during  the  trial  of  a  cause  in  a 
Justice's  court,  and  is  not  confined,  as  in  this 
state,  to  setting  aside  proceedings  for  want 
of  Jurisdiction.  How.  jiinn.  St.  Mich.  S  7031 
et  seq.  Even  the  evidence  may  be  reviewed 
where  there  It  a  total  lack  of  evidence  to 
support  the  Judgment,  or  some  material  fact 
necessary  to  support  a  recovery.  Welch  v. 
Bagg,  12  Mich.  43;  McOraw  v.  Schwab,  28 
Mich.  13;  Brown  T.  Blanchard,  39  Mich. 
790;  I..  S.  Building  Co.  v.  Thompson,  32  Mich. 
293.  So,  generally,  in  Michigan  both  writs 
of  certiorari  and  writs  of  error  are  used  to 
correct  errors  of  law  occurring  In  the  trial 
court;  writs  of  error  to  review  Judgments 
of  courts  of  law  and  of  record,  in  proceed- 
ings had  according  to  the  course  of  the  com- 
mon law  (Holbrook  v.  Cook,  6  Mich.  226), 
or  proceedings  substantially  analogous  there- 
to (Fletcher  v.  Clark,  89  Mich.  374),  and 
writs  of  certiorari  to  correct  errors  of  law 
In  proceedings  that  are  not  according  to  the 
course  of  the  common  law  (How.  Ann.  St 
Mich,  i  8091,  and  cases  cited  In  note).  The 
time  within  which  either  may  issue  Is  the 
same.  Id.  9  8C93.  It  is  thus  seen  that  the 
Michigan  court  had  good  grounds  for  hold- 
ing that  a  reversal  under  a  writ  of  certiorari 
was  In  substance  a  reversal  under  a  writ 
of  error,  within  the  meaning  of  the  statute 
allowing  a  new  action  to  be  brought  within 
a  year  from  such  reversal.  Both  writs  are 
used  in  that  state  for  procuring  a  reversal 
of  the  action  of  the  trial  court  for  errors 
of  law  committed  In  the  trial  of  the  action. 
Our  Code  lays  down  the  rule  for  its  own  con- 
struction in  these  words:  "Words  and 
phrases  are  construed  according  to  the  con- 
text and  the  approved  usage  of  the  language; 
but  technical  words  and  phrases,  and  such 
others  as  have  acquired  a  peculiar  and  ap- 
propriate meaning  In  law,  or  are  defined 
in  the  succeeding  section,  are  to  be  construed 
according  to  such  peculiar  or  appropriate 
meaning  or  definition."  The  word  "appeal" 
In  the  law  of  this  state  refers  to  the  pro- 
ceedings that  are  provided  for  in  title  13, 
part  2,  of  the  Code  of  Civil  Procedure,  where 
the  time  and  method  of  taking  an  "appeal" 
are  minutely  set  forth.  A  writ  of  review 
(certiorari)  Is  provided  for  In  chapter  1, 
title  1,  of  part  8  of  the  Code  of  .Civil  Eroce-_ 
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dnre,  and  may  be  granted.  In  certain  prescrib- 
ed cases,  where  there  is  no  appeal  (section 
1068,  Code  Civ.  Proc.),  and  only  where  Juris- 
diction has  been  exceeded.  Our  Code,  in 
the  section  jnst  cited,  uses  the  word  "appeal" 
as  indicating  something  different  from  a 
writ  of  review.  While  to  some  minds  it 
may  be  difficult  to  suggest  a  reason  why 
the  Legislature,  in  the  case  of  a  reversal  on 
appeal,  should  provide  that  a  new  action 
may  be  brought,  and  not  when  the  same  re- 
sult is  secured  by  a  writ  of  review.  It  seems 
to  be  so  written.  It  may  be  suggested,  in 
this  connection,  however,  that  limitations 
exist  as  to  appeals  that  do  not  exist  as  to 
writs  of  review.  Thus  appeals  must  be  tak- 
en within  a  very  limited  time  (the  longest 
being  six  months  from  the  judgment  to  be 
reviewed),  while  no  such  limitation  exists 
with  regard  to  the  right  to  a  writ  of  re- 
view. This  difference  may  well  be  said  to 
Justify  a  rule  allowing  the  right  to  bring  a 
new  action  In  the  one  case  and  not  in  the 
other.  We  do  not  think  that  we  are  Justified 
In  construing  the  word  "appeal,"  as  nsed  in 
section  355  of  the  Code  of  Civil  Procedure, 
as  Including  a  writ  of  review.  For  the  rea- 
sons above  set  forth,  the  demurrer  should 
have  been  sustained. 

Appellant  also  urges  that  the  filing  of  the 
petition  by  plaintiff  In  the  probate  court  was 
not  the  bringing  of  an  action  such  as  would 
Interrupt  the  running  of  the  statute  of  limi- 
tations, for  the  reason  that  such  court  bad 
no  Jurisdiction  in  such  a  proceeding  to  enter 
a  Judgment  that  defendant  pay  the  money 
obtained  by  him  to  plaintiff;  but,  in  view 
of  the  conclusion  we  have  reached  on  the 
question  last  discussed,  It  Is  not  necessary 
to  determine  the  sufficiency  of  this  point 
Suffice  It  to  say  that  in  some  states  It  Is  held 
that  the  bringing  of  an  action  In  a  court 
without  Jurisdiction  of  such  action  is  not 
sufficient  to  Interrupt  the  running  of  the 
statute  (Gray  v.  Hodge,  50  Ga.  262;  Ed- 
wards V.  Ross,  58  Ga.  147;  Sweet  v.  Elec- 
tric Light  Co.,  97  Tenn.  252,  36  S.  W.  1090; 
Donnel  v.  Gatchell.  38  Me.  217);  while  the 
contrary  doctrine  Is  held  elsewhere  (Smith 
V.  McNeal.  109  V.  S.  426.  3  Sup.  Ct.  319, 
27  L.  Ed.  986 :  L.  R.  M.  R.  &  T.  Ry.  v.  Man- 
oes,  49  Ark.  248,  4  S.  W.  778,  4  Am.  St.  Rep. 
45;  Ball  v.  BIggam.  6  Kan.  App.  42,  49  Pac. 
678;  Blnme  v.  City  of  New  Orleans.  104 
La.  Ann.  345,  29  South.  106;  Woods  v. 
Houghton.  67  Mass.  580). 

The  Judgment  Is  reversed. 

We  concur:  HARRISON,  P.  J.;  COOP- 
ER, J. 

On  Rehearing. 

HALL,  J.  The  petition  for  a  rebenriug  is 
Jenled,  but  for  the  purpose  of  more  clearly 
presenting  the  point  decided,  the  opinion 
heretofore  filed  is  amended  as  follows:  The 
.'ollowlng  portion  Is  struck  out,  to  wit :  "De- 
I'endant  demurred  to  the  ameuded  complaint 


upon  the  ground  that  the  action  was  barred 
by  secUons  338,  339,  and  343  of  the  Code 
of  Civil  Procedure,  each  section  being  sep- 
arately pleaded.  The  aeraurrer  was  over- 
ruled and  the  defendant  answered,  and  again 
pleaded  the  same  sections  In  bar  of  the 
action,  but  the  court  found  that  the  action 
was  not  barred,  and  rendered  Judgment  for 
plaintiff.  The  correctness  of  the  ruling  of 
the  court  as  to  the  plea  of  the  statute  of 
limitations  is  the  question  to  be  determined 
on  this  appeal;"  and  In  lieu  thereof  the 
following  Is  Inserted,  to  wit: 

"Defendant  demurred  to  the  amended  com- 
plaint upon  the  ground  that  the  action  was 
barred  by  sections  338,  subd.  4,  339,  subd.  1. 
and  343,  Code  Civ.  Proc.,  each  section  being 
separately  pleaded ;  and  also  upon  the  ground 
that  the  cause  of  action  bad  accrued  to 
plaintiff  more  than  four  years  before  the 
commencement  thereof,  and  did  not  accrue 
within  four  years  before  the  commencement 
thereof.  The  demurrer  was  overruled  and 
the  defendant  answered,  and  again  pleaded 
the  same  sections,  and  that  the  cause  of 
action  accrued  to  plaintiff  more  than  four 
years  before  the  commencement  thereof. 
The  correctness  of  the  ruling  of  the  court 
as  to  the  plea  by  demurrer  of  the  statute 
of  limitations  is  the  question  to  be  deter- 
mined on  this  appeal. 

"In  presenting  the  question  of  the  bar  of 
the  statute  of  limitations  by  demurrer  It  Is 
not  necessary  to  refer  to  the  particular  sec- 
tion relied  on.  In  such  a  case  It  Is  sufficient 
to  specify  the  statute  as  one  of  the  grounds 
of  the  demurrer.  Williams  t.  Bergin,  116 
Cal.  56,  47  Pac.  877;  Brennan  v.  Ford,  46 
Cal.  7.  The  defendant  having  demurred  up- 
on the  ground  that  the  cause  of  action  ac- 
crued to  plaintiff  more  than  four  years  before 
the  action  was  commenced  was  entitled  to 
have  his  demurrer  sustained  if  It  appeared 
upon  the  face  of  the  complaint  that  the 
action  did  accrue  more  than  four  years  before 
It  was  brought,  and  was  of  such  a  nature 
that  it  would  be  barred  under  the  law  in 
four  years  or  in  any  less  period.  Boyd  ▼. 
Blankman,  29  Cal.  20,  87  Am.  Dec.  146." 

We  concur:  HARRISON,  P.  J.;  COOP- 
ER, J. 


2  Cal.  App.  249 
MURPHY  V.  BONDSHU.  County  Auditor. 

(Court  of  Appeal,   Third   District,   California. 
Nov.  23,  1905.) 

1.  Counties  —  Board  of  Supebvisobs  —  Al- 
lowance OF  CLAiif— Limitations. 

Pol.  Code,  t  3804.  provides  that  all  taxes, 
penalties,  or  costs,  paid  more  than  once  or 
illegally  collected,  may  by  order  of  the  t>oard 
of  supervisors  be  refunded  by  the  county  treas- 
iirpr ;  and  County  Government  Act  1897  (St. 
1897,  p.  470.  c.  277)  S  40.  provides  that  the 
board  must  not  allow  any  claim,  unless  pre- 
sented within  a  year  after  the  last  item  of  the 
olaim  or  the  account  accrued.  Ueld,  that  the 
board  of  supervisors  has  no  power  to  allow 
a  claim,  under  section  3804.  not  filed  with  the 
board  for  more  than  a  year  after  it  accrued. 


Digitized  by  VjOOQ  IC 


Cal.) 


■MtJRjPHY  V.  BONDSHU. 


27a 


2.  MaNDAMTTS— ^COPK  OF  REMi:DT— MlOTAKE. 

Where,  by  a  mistake  in  the  amount  neces- 
a&ry  to  redeem  land  sold  for  taxes,  plaintiff 
paid  a  sum  in  excess  of  that  required  by  law 
to  redeem,  and  the  mistake  was  not  discovered 
antil  his  claim  for  a  refund  was  haired,  where- 
upon he  procured  an  allowance  from  the  coun- 
ty board,  and  upon  refusal  of  the  auditor  to 
draw  a  warrant  brought  mandamus,  he  was 
not  entitled  to  relief  under  Code  Civ.  Proc  § 
338,  providing  for  granting  relief  in  certain 
cases  on  the  ground  of  mistake. 

3.  STATTJTEa— CoNSTlTTjnONAI,      PBOVISIONB— 

Subjects  and  Trri^s. 

Const,  art.  4,  §  24,  declares  that  every  act 
shall  embrace  but  one  subject,  which  shall  be 
embraced  In  the  title.  Held,  that  St  1901,  p. 
647,  c.  215.  entitled  "An  act"  to  add  certain 
sections  to  the  Political  Code,  to  re-enact  others, 
to  amend  others,  and  to  repeal  others,  "all  re- 
lating to  the  revenue  and  taxes  of  the  state," 
and  all  the  sections  embraced  in  the  act  in 
bust  pertaining  to  the  revenue  and  tax  system 
of  the  state,  is  not  unconstitutional. 

[Ed.  Note. — For  cases  in  point,  see  voL  44, 
Cent.  Dig.  Statutes,  H  127,  173,  174.] 

Appeal  from  Superior  Court,  Mariposa 
Gonnly;  J.  3.  Trabncco,  Judga 

Mandamas  by  Charles  H.  Mnrpby  to  com- 
pel F.  A.  Bondsbn,  as  auditor  of  tbe  connty 
of  Mariposa,  to  pay  certain  warrants.  From 
a  judgment  sustaining  a  demurrer  to  the 
petition,  plaintiff  appeals.    Affirmed. 

Behearlng  denied  by  Supreme  Court,  Jan- 
nary  22,  190a 

J.  S.  Larew,  for  appellant  J,  A.  Adair, 
for  respondent 

CHIPMAN,  P.  J.  Mandate.  The  petition 
avers:  That  defendant  Is  auditor  of  the 
county  of  Marljwsa,  and  that  on  December 
27,  1900,  he,  "by  errors  and  mistakes  •  •  • 
made  In  the  estimate  of  tbe  amount  necessary 
to  redeem  a  certain  piece  of  real  estate  assess- 
ed to  •  *  •  plaintiff  herein,  •  •  •  and 
sold  to  the  state  of  California  for  de- 
linquent taxes,  tbe  plaintiff  paid  to  the  coun- 
ty treasurer  of  Mariposa  connty  on  said  date 
the  sum  of  $3.61  in  penalties  for  delin- 
quencies in  excess  of  what  was  due  upon 
tbe  redemption  of  said  real  estate;  that  at 
tbe  time  of  said  payment  the  said  plaintiff 
herein,  and  all  persons  on  his  behalf,  did  not 
know  of  said  errors  or  said  mistakes  In  the 
auditor's  said  estimate,"  and  that  by  reason 
of  said  errors  said  payment  was  made ;  that 
said  errors  and  mistakes,  and  the  fact  that 
payment  in  excess  of  what  was  due  had  been 
made  by  the  plaintiff,  were  not  discovered  by 
plaintiff,  and  he  had  no  knowledge  thereof 
prior  to  the  month  of  February,  1903;  that 
immediately  on  discovery  of  said  errors  and 
mistakes  plaintiff  employed  counsel  to  collect 
hia  said  claim,  and  on  July  1,  1903,  filed  an 
itemized  statement  with  the  board  of  auper- 
Tlsors,  "accompanied  by  an  affidavit  showing 
that  the  said  sum  of  $3.61  belonged  to  and 
was  due  to  the  plaintiff  herein";  that  said 
board,  on  September  2S,  1903,  made  an  order 
that  said  sum  be  paid  to  plaintiff,  and  direct- 
ed tbe  auditor  (defendant)  to  draw  his  war- 
rant for  tbe  samei  that  on  September  24» 


190S,~  plaintiff  madfe  denland  on  defendant  to 
draw  his  warrant  for  said  simi  as  so  directed, 
but  he  refused  and  still  refuses  so  to  do.  De- 
fendant interposed  a  general  demurrer;  also 
pleaded  by  demurrer  that  the  action  is 
barred  by  section  3804  of  the  Political  Code ; 
also  that  it  is  barred  by  section  4072  of  the 
same  Code;  also  that  it  Is  barred  by  section 
40  of  the  county  government  act  of  1897.  St 
1897,  p.  470,  c.  277.  Defendant  also  demurred 
specially  on  several  grounds,  which  need  not 
be  stated,  in  view  of  the  conclusion  we  have 
reached.  The  court  sustained  the  demurrer 
without  leave  to  amend,  and  gave  Judgment 
for  defendant,  from  which  plaintiff  appeals. 

So  far  as  we  can  discover,  the  case  at  bar 
Is  similar  In  all  respects  to  Perrin  v.  Honey- 
cutt  144  Cal.  87,  77  Pac.  776.  It  was  there 
held  that  the  board  of  supervisors  had  no 
jurisdiction  to  allow  the  claim,  because  (1) 
presented  for  allowance  more  than  one  year 
after  the  payment  was  made  and  the  claim 
therefor  accrued  (County  Oovernment  Act 
1897,  i  40  [St  1897,  p.  470,  C.  277])  ;  (2)  that 
the  auditor  was  justified  in  refusing  to  draw 
his  warrant  for  the  amount  if  the  board  had 
no  power  to  allow  the  claim;  (3)  tbe  writ 
of  mandate  cannot  be  used  to  obtain  relief 
on  the  ground  of  fraud  or  mistake,  the  court 
saying :  "When  It  la  applied  for,  there  must 
be  a  clear  case  to  compel  the  performance  of 
an  act  which  the  law  specially  enjoins  as  a 
duty  resulting  from  an  office,  trust,  or  sta- 
tion." It  was  also  held  that  tbe  action  Is 
not  one  for  relief  on  tbe  ground  of  mistake, 
and  does  not  come  within  section  338  of  the 
Code  of  Civil  Procedure,  bnt  Is  an  action 
brought  for  relief  under  section  3804  of  the 
Political  Code.  The  court  declined  to  con- 
sider the  question  then  and  now  raised  as  to 
the  constitutionality  of  section  3804,  because 
the  board  of  supervisors  was  prohibited  from 
allowing  the  claim  by  tbe  county  govern- 
ment act  and  hence  the  six  months'  limita- 
tion provided  by  section  3804  need  not  be 
passed  upon.  The  court  said:  "If  the  sec- 
tion is  unconstitutional,  It  would  seem  that 
the  plaintiff  could  not  In  any  case  recover 
upon  hl8  claim."  We  think  the  petition 
shows  on  Its  face  facts  sufficient  to  raise  the 
question  of  the  statutory  bar  by  demurrer. 

The  contention  that  the  act  is  unconstitu- 
tional as  violative  of  section  24  of  article  4  of 
the  Constitution,  because,  as  Is  alleged,  "two 
subjects  of  legislation  are  embraced  in  the 
act  of  1901  (St  1901,  p.  647,  c.  215),  viz., 
'Revenue  and  Taxation,' "  cannot  be  main- 
tained. The  act  is  entitled  "An  act"  to  add 
certain  sections  to  tbe  Political  Code,  to  re- 
enact  others,  to  amend  others  (among  them 
section  3804),  and  to  repeal  others,  "all  relat- 
ing to  tbe  revenue  and  taxes  of  this  state, 
and  fixing  the  time  within  which  claims  for 
refunds  of  taxes  must  be  made."  It  was  held 
In  San  Francisco,  etc.,  R.  R.  v.  State  Board, 
60  Cal.  12,  that  a  title  expressing  the  ob- 
ject of  the  act  to  be  "to  amend  section 
•  ♦  •"  of  a  named  Code,  "relating"  to  tbe 
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particalar  object  treated  of  In  the  body  of  the 
act.  Is  valid.  All  tbe  sections  embraced  In 
the  act  of  1901  pertain  to  the  revenue  and 
tax  system  of  the  state.  Tbe  Constitntion 
reads:  "Bvery  act  shall  embrace  but  one 
frabject,  which  snbject  shall  be  expressed  In 
Its  title.  Bnt  if  any  subject  shall  be  em- 
braced in  an  act  which  shall  not  be  expressed 
In  Its  title,  such  act  shall  be  void  only  as  to 
BO  much  thereof  as  shall  not  be  expressed 
In  its  title.  •  ♦  •"  Here  the  snbject  was 
embraced  in  the  act,  and,  by  reference  to  the 
number  of  the  Code  section  (3804),  was  also 
expressed  in  tbe  tittle.  Furthermore  it  has 
been  held  that  numerous  provisions  having 
one  general  object  fairly  indicated  by  the 
title  may  be  united.  Ex  part»  Llddell,  93 
Cal.  633,  29  Pac  261;  People  v.  Parks,  58 
Cal.  624;  Ex  parte  Eohler,  74  CaL  38,  16 
Pac.  436. 

Some  doubt  of  the  authority  of  Perrln  v. 
Honeycutt  seems  to  be  entertained  by  coun- 
sel for  appellant,  because  the  petition  for 
rehearing'  was  not  considered;  the  reason 
being  that  it  was  received  too  late  for  action. 
Non  constat  but  that,  had  a  rehearing  been 
granted,  the  department  decision  would  have 
been  affirmed.  The  decision  stands  unim- 
paired, and  must  rule  this  case. 

The  Judgment  Is  affirmed. 

We  concur:  McLAUGHLIN,  J.;  BUCK- 
LES, J. 


i  Cal.  App.  231 

CALKINS  V. 


HOWARD  et  al. 


(Court  of  Appeal,  Third   District,  California. 
Nov.  21,  1905.) 

1.  APFEAIr— Tlira— DlSUISSAL,. 

An  appeal  from  a  judgment,  not  taken 
within  Biz  months  after  its  rendition,  will  be 
dismissed. 

[Ed.   Note. — For  cases  in  i)oint,   see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  g  1926.] 

2.  Fbaudtdcent    Conveyances — Ckeditobs. 

Civ.  Code,  g  3429,  defines  a  debtor  to  be 
one  who,  by  reason  of  an  existing  obligation, 
is  or  may  become  liable  to  pay  money  to  an- 
other, whether  such  liability  be  certain  or  con- 
tingent; and  section  3430  provides  that  a 
creditor  is  one  in  whose  favor  the  obligation 
exists  by  reason  of  which  be  is  or  may  become 
entitled  to  the  payment  of  money.  Held,  that 
a  mortgagee  is  a  "creditor"  of  the  mortgagor 
before  the  docketing  of  a  deficiency  judgment, 
within  section  3440,  providing  that  the  sale  or 
transfer  of  a  stock  in  trade  ontside  of  the  ordi- 
nary course  of  business  will  be  conclusively 
presumed  to  be  fraudulent  and  void  as  against 
existing  creditors  of  tbe  vendor  unless  a  cer- 
tain notice  is  recorded  five  days  before  con- 
summation  of  the  sale. 

3.  Same— Fbattd  in  Fact. 

Under  Civ.  Code,  §  3440,  providing  that 
A  sale  of  a  stock  of  goods  outside  the  ordinary 
course  of  business  will  be  "conclusively  pre- 
sumed to  be  fraudulent  and  void  as  against 
existing  creditors,"  etc,  a  finding  that  there 
was  no  fraud  in  fact  in  a  transfer  within  the 
statute  cannot  control  the  conclusive  presump- 
tion raised  thereby. 

4.  Same— Insolvenct— Proof. 

Where,  on  an  issue  of  fraud  in  the  trans- 
fer of  personal  property,  it  was  proved  that 


an  execution  had  been  Issned  and  returned  nulls 
bona  and  that  the  sheriff  had  been  unable  to 
find  other  property,  such  proof  was  prima  facie 
sufficient  to  show  the  debtor's  insolvency. 
6.  EXECUTION  —  Claims  or  Thixd  Pebsor  — 

Tbamsfeb   or   Pbofebtt  —  INSOLVENCT   or 

Selleb. 

Whwe  certain  property  levied  on  had  been 
transferred  by  the  debtor  in  violation  of  Civ. 
Code,  i  3440,  making  such  transfers  fraudu- 
lent and  void  as  against  existing  creditors  and 
was  claimed  by  the  transferee,  the  sheriff  was 
not  bound  either  to  allege  or  prove  the  insol- 
vency of  the  debtor  in  order  to  maintain  his 
claim  to  the  property. 

Appeal  from  Superior  Court,  Siskiyou  Coun- 
ty; J.  S.  Beard,  Judge. 

.  Action  by  William  Calkins  against  Charles 
B.  Howard  and  others.  From  a  judgment  in 
favor  of  plaintiff,  and  from  an  order  denying 
defendants'  motion  for  a  new  trial,  they  ap- 
peal.   Reversed. 

Cobum  &  Collier,  for  appellants.  James  F. 
Lodge,  and  R.  S.  Taylor,  for  respondent 

Mclaughlin,  J.  Thia  la  an  action 
against  defendant  Howard,  and  the  sureties 
on  his  official  bond  as  sheriff  of  Siskiyou  coun- 
ty, to  recover  certain  personal  property  or  the 
value  thereof.  The  plaintlfF  had  Judgment, 
and  from  such  Judgment  and  the  order  deny- 
ing their  motion  for  a  new  trial,  defendants 
appeal.  The  appeal  from  the  Judgment  was 
i^t  tak^n  within  six  months,  and  hence  It 
must  be  dismissied.  MIchaelson  v.  Fish  (Cal.) 
81  Pac.  661.  The  defendant  sheriff  holds  the 
property  by  virtue  of  an  execution  issued  in 
a  case  entitled  "Q.  W.  Small  v.  W.  H.  Hub* 
bard."  In  that  case  Small  recovered  a  Judg- 
ment foreclosing  a  mortgage,  tbe  amount 
found  due  being  $463.50.  The  mortgaged 
property  was  sold  pursuant  to  this  Judgmoit, 
and  on  August  10, 1903,  a  deficiency  judgment 
for  tbe  sum  of  $242.62  was  docketed.  Two 
weeks  later  an  execution  was  Issued  on  said 
deficiency  Judgment,  and  the  defendant  sheriff 
levied  the  same  by  seizing  the  property  here 
In  dispute.  This  property  comprised  the 
stock  in  trade  and  fixtures  of  a  saloon  con- 
ducted by  Hubbard,  who  sold  it  to  plaintiff 
in  bulk  on  July  16,  1908.  Plaintiff  took 
possession  of  the  same,  and  while  be  was  so 
in  possession  the  property  was  seized  by  the 
sheriff.  Plaintiff  gave  due  notice  of  his 
claim  to  the  property,  and  demanded  its  re- 
turn, but  the  sheriff  refused  to  comply  with 
such  demand,  and  thereupon  this  action  was 
brought  No  notice  of  the  sale  by  Hnbbard 
to  plaintiff  was  recorded,  as  required  by  the 
provisions  of  section  3440  of  the  Civil  Code, 
and  tile  principal  question  presented  for  de- 
cision Involves  the  construction  of  that  iwr- 
tion  of  said  section,  which  provides  that  the 
sale  or  transfer  of  a  stock  In  trade  In  bulk, 
or  In  any  manner  otherwise  than  In  the  ordi- 
nary course  of  trade,  and  In  the  regular  and 
usual  method  of  the  vendor,  will  be  con- 
clusively presumed  to  be  fraudulent  and 
void,  as  against  existing  creditors  of  the  ven- 
dor, unless  tbe  notice  therein  provided  for  Is 
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recorded  at  least  five  days  before  tbe  con- 
summation of  the  sale. 

It  Is  contended  by  respondent  tbat  Small 
was  not  an  existing  creditor  witbin  the  mean- 
ing of  the  section  cited,  because  at  the  time  of 
the  sale,  no  deficiency  judgment  had  been 
docketed.  We  cannot  concur  In  this  rlew.  A 
debtor  Is  one  who,  by  reason  of  an  existing 
obligation  Is,  or  may  become,  liable  to  pay 
money  to  another,  whether  such  liability  be 
certain  or  contingent.  Civ.  Code,  §  3429.  A 
creditor  is  one  in  whose  favor  an  obligation 
exists  by  reason  of  which  he  Is,  or  may  be- 
come entitled  to  the  payment  of  money.  Civ. 
Code,  §  3430.  A  mortgagee  is  none  the  less  a 
creditor  because  the  payment  of  the  debt 
due  him  Is  secured  by  a  lien  on  specific  prop- 
erty. As  to  this  property,  he  is  a  preferred 
creditor;  but,  if  a  balance  remains  after  the 
Becurlty  is  exhausted,  his  right  to  have  re- 
course against  the  general  assets  of  his  debtor 
Is  unquestionable.  "The  taking  of  the  securi- 
ty operated  to  suspend  the  right  of  proceed- 
ing against  the  property  fraudulently  convey- 
ed, or  any  other  property  of  the  debtor,  until 
the  mortgaged  property  should  be  exhausted 
and  a  deficiency  Judgment  docketed;  but  we 
cannot  perceive  any  principle  upon  which  sus- 
pension of  the  remedy,  without  more,  could 
operate  more  favorably  upon  property  fraudu- 
lently conveyed  than  upon  other  property  of 
the  debtor,  all  being  alike,  subject  to  the  pro- 
cess of  law  in  favor  of  existing  creditors." 
First  National  Bank,  etc.  v.  Maxwell,  123 
Cal.  369,  55  Pae.  980,  69  Am.  St  Kep.  64.  The 
word  "creditor"  is  given  very  broad  signifi- 
cance In  determining  the  right  to  assail  a 
fraudulent  transfer  of  property.  Murray  v. 
Murray,  115  Cal.  273,  7  Pac.  37,  37  L.  B.  A. 
626,  56  Am.  St  Rep.  97;  Chalmers  v.  Sheeby, 
132  Cal.  465.  64  Pat  709,  84  Am.  St  Rep.  62. 
If  persons  having  a  claim  for  a  tort  or  for 
maintenance,  can  be  considered  creditors,  if 
those  whose  rights  are  Inchoate,  indefinite, 
uncertain,  and  contingent  upon  judicial  award, 
can  assail  fraudulent  transfers,  surely  a 
mortgage  creditor,  pursuing  his  special 
remedy  and  security,  Is  not  robbed  of  the 
legal  status  which  attaches  the  moment  the 
obligation  Is  created  and  continues  until  the 
debt  Is  paid.  It  Is  argued  tbat  the  contrary 
conclusion  follows  because,  if  notice  had  been 
given,  this  mortgage  creditor  would  have 
been  remediless,  and  hence  no  harm  or  dis- 
advantage resulted  to  Small  by  reason  of  the 
failure  to  record  tbe  statutory  notice.  Waiv- 
ing the  thought  that  this  Is  a  false  quantity 
in  determining  the  status  of  a  creditor  In  the 
absence  of  such  notice,  we  think  that  the  law 
affords  preventive  or  protective  remedies  to 
all  whose  rights  require  conservation. 

It  Is  next  urged  that  the  finding  as  to  ab- 
sence of  fraudulent  intent  neutralizes  the 
effect  of  fallnre  to  record  the  notice.  We  do 
not  think  any  finding  of  fact  however  strong 
In  its  demonstration  of  good  faith,  can  avail 
to  validate  the  sale  of  a  stock  In  trade  In 
bulk  without  the  statutorjr  notice,  as  against. 


existing  creditors  of  the  vendor.  The  clause 
of  section  3440,  under  consideration.  Is  plain 
and  unambiguous,  and  when  it  is  shown  that 
such  a  sale  was  made  without  the  required 
notice,  it  is  "conclusively  presumed  to  be 
fraudulent  and  void  as  against  the  existing 
creditors  of  the  vendor."  This  presumption 
is  incontrowtible.  "Where  the  law  makes  a 
certain  fact  a  conclusive  presumption,  evi- 
dence will  not  be  received  to  the  contrary." 
Estate  of  Mills,  137  Cal.  303,  70  Pac.  91,  92 
Am.  St  Rep.  175;  Flllpini  v.  Trobock,  1S4 
Cal.  444,  66  Pac.  667.  Under  the  undisputed 
facts  in  this  case,  therefore,  the  finding  In 
question  must  fall  before  the  conclusive  pre- 
sumption raised  by  the  statute.  The  court 
found  that  there  was  no  proof  of  the  in- 
solvency of  Hubbard,  "nor  any  proof  that  he 
did  not  have  sufficient  properly  out  of  which 
said  execution  issued  on  said  deficiency  judg- 
ment could  have  been  satisfied."  This  find- 
ing Is  relied  upon  to  support  the  Judgment 
regardless  of  the  fraildulent  nature  of  the 
transfer.  But  the  finding  Is  contrary  to  the 
only  evidence  bearing  on  the  facts  found.  An 
execution  had  been  issued  and  returned  nulla 
bona,  and  certainly  tbe  return  of  the  sheriff 
that  he  was  unable  to  find  other  property,  is 
sufllcient  pi;lma  facie,  to  show  that  no  other 
property  is  available  to  satisfy  tbe  Judgment 
14  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p. 
331;  Herrlich  v.  Kaufmann,  99  Cal.  277,  33 
Pac.  857,  37  Am.  St  Rep.  60.  In  any  event 
however,  tbe  transfer  being  absolutely  void 
as  to  Small,  the  sheriff  was  not  required  to 
plead  or  prove  the  insolvency  of  Hubbard. 
First  National  Bank  v.  Maxwell,  supra; 
Mason  v.  Vestal,  88  Cal.  397,  26  Pac.  213, 
22  Am.  St  Rep.  310;  Banning  v.  Marleau, 
121  Cal.  242,  53  Pac.  692. 

Tbe  order  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

We  concur:    CHIPMAN,   P.  J.;    BUCK- 
LBS,  jr. 


PEOPLE  V. 


3  Cal.  App.  225 
SOLANL 


(Court  of  Appeal,  Third  District  California. 
Nov.  20,   1905.) 

1.  HoMicinB  — iNSTBUcnoNS— Selv-Dxtensi:. 

Where,  on  a  trial  for  homicide,  defend- 
ant testified  that  he  fired  the  fatal  shot  because 
he  thought  his  life  was  in  danger ;  that  he 
was  down  and  two  men  were  over  him,  strik- 
ing at  him ;  and  that  he  did  not  know  which 
one  he  shot — an  instruction  that  the  law  pre- 
sumed that  defendant  intended  to  kill  decedent, 
and,  unless  it  was  shown  that  his  intention  was 
other  than  his  acts  indicated,  the  law  would 
not  hold  him  guiltless,  was  erroneous,  for  one 
might  intend  to  kill  and  yet   be  guiltless. 

2.  Cbiminal  Law— Ebrobs  in  Instbuctiohs 
— Cubed  by  Otheb  Instbuctions. 

The  error  in  an  Instruction  on  a  trial  for 
homicide,  defended  on  the  ground  of  self-defense, 
that  the  law  presumed,  on  the  proof  of  the 
killing,  that  defendant  intended  to  kill,  and 
that,  unless  it  was  shown  that  his  intention 
was  other  than  his  acts  indicated,  the  law  would 
not  hold  him  guiltless,  in  ignoring  the  fact 
that  one  might  intend  to  kill  and  yet  be  guilt- 
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less,  was'  not  cared  by  other  instructions  to 
the  effect  that  intent  is  manifested  by  the  cir- 
cumstances connected  with  the  offense,  which 
intent  must  be  proved,  and  that,  when  an  un- 
lawful act  is  proved,  the  law  presumes  it  to 
have  been  intended  unless  otherwise  shown,  and 
that  it  Is  not  necessary  to  prove  an  unlawful 
intent  by  direct  evidence. 

Appeal  from  Superior  Covirt,  Sonoma 
County;  Emmet  Seawell,  Judge. 

John  Solanl  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Reversed. 

W.  F.  Cowan  and  James  P.  Berry,  for  ap- 
pellant U.  S.  Webb,  Atty.  Gen.,  for  the 
People. 

BUCKLES,  J.  The  defendant  was  char- 
ged with  the  murder  of  one  John  Guidotti, 
and  was  convicted  of  manslaughter.  Ue  ap- 
peals from  the  Judgment  and  from  an  order 
denying  his  motion  tor  a  new  trial. 

The  appellant  bases  his  contention  for  a 
reversal  upon  the  grounds:  (1)  Insufficiency 
of  the  evidence  to  Justify  the  verdict;  (2) 
misconduct  of  the  Jury;  and,  (3)  errors  com- 
mitted by  the  court  in  Its  instructions  to 
the  Jury.  As  a  new  trial  must  be  granted  on 
the  last  assignment  of  error,  it  Is  not  neces- 
sary to  notice  the  others.  The  instruction 
complained  of  is  as  follows:  "Intent  or  in- 
tention is  manifested  by  the  circumstances 
connected  with  the  ofiCense,  and  the  sound 
mind  and  discretion  of  the  accused.  The 
intent  must  be  proved;  but,  when  an  unlaw- 
ful act  Is  proved,  the  law  presumes  It  to 
have  been  intended,  unless  otherwise  shown 
by  the  evidence.  It  is  never  required  by  the 
prosecution  to  prove  an  unlawful  intent  by 
positive  and  direct  evidence.  In  many  cases 
such  proof  could  not  be  made;  and  It  is 
deemed  sufficient  to  prove  the  Unlawful  act 
and  from  such  proof  the  law  presumes  the 
unlawful  intent.  And,  if  the  defendant  in 
this  case  shot  John  Guidotti,  and  killed  him, 
the  law  presumes  the  defendant  intended  to 
kill  the  deceased,  and,  unless  it  is  shown  by 
the  evidence  that  his  Intention  was  other 
than  his  acts  indicated,  the  law  will  not 
bold  him  guiltless."  The  defendant  testified 
that  he  fired  the  shot  because  he  thought 
his  life  was  in  danger,  and  that  be  was  down 
and  two  men  were  over  him  striking  at  him, 
but  be  did  not  know  which  one  he  shot  The 
vice  of  this  instruction  Is  found  In  the  last 
paragraph:  "And,  unless  It  Is  shown  by 
the  evidence  that  bis  intention  was  other 
than  bis  acts  indicated,  the  law  will  not 
hold  him  guiltless."  This  same  language  was 
used  in  the  Instruction  given  In  People  v. 
Newcomer,  118  Cal.  263,  50  Pac.  405,  which 
was  a  case  In  which  the  defense  of  self-de- 
fense was  Involved,  and  the  Supreme  Court 
held  the  words  to  be  error,  and  directed  a  new 
trial.  The  shooting  with  a  pistol  would 
naturally  Indicate  Intent  to  kill,  and  would 
be  sufficient  proof  of  such  Intent,  if  there 
was  no  other  proof  tending  to  show  that  he 
did  not  Intend  to  kill.  One  might  intend  to 
kill,  bowever,  and  yet  be  entirely  guiltless. 


The  Attorney  General  maintains  that  all 
the  instructions  must  be  viewed  together; 
and  this  is  correct  People  v.  Armstrong, 
114  Cal.  570,  40  Pac.  611.  The  court  had  told 
the  Jury  that  intent  is  manifested  by  the 
circumstances  connected  with  the  offense; 
that  this  Intent  must  be  proved,  but,  when 
an  unlawful  act  Is  proved,  the  law  presumes 
it  to  have  been  Intended,  unless  otherwise 
shown  by  the  evidence;  and  that  it  is  never 
required  by  the  prosecution  to  prove  an  un- 
lawful intent  by  positive  and  direct  evidence 
— following  this  up  by  telling  the  Jury  that, 
if  defendant  shot  and  killed  the  deceased, 
the  law  presumes  be  intended  to  kill  him, 
"and,  unless  It  is  shown  by  the  evidence  that 
his  Intention  was  other  than  his  acts  in- 
dicated, the  law  win  not  hold  him  guiltless." 
Taking  the  whole  instruction  together,  it  is 
difficult  to  see  how  it  can  be  said  to  be  free 
from  error.  The  inference  is  too  readily 
drawn  by  the  Jury  from  the  words  "the  law 
will  not  bold  blm  guiltless"  that  the  killing 
being  shown  and  the  intent  to  kill  being 
presumed,  the  mere  killing  would  make  the 
one  killing  guilty  of  some  crime.  With 
these  considerations,  we  think  that  the  error 
was  prejudicial. 

The  Judgment  and  order  appealed  from  are 
reversed,  and  the  cause  remanded  for  a  new 
trial. 


We    concur: 
LAUGHLIN.  J. 


CHIPJIAN,     P.    J.;    Mc- 


2  Cal.  App.  230 
FITZHUGH  V.  MASON  et  al. 

(Court  of  Appeal,  Second  District,  California. 
Nov.  20,  1905.) 

1.  Appea.!/— Findings— SuFFiciENCT  —  Spec- 
ifications. 

Where,  In  an  action  for  architect's  services, 
plaintiff  appealed  from  a  judgment  awarding 
him  $700,  and  claimed  that  under  the  evidence 
he  was  entitled  to  $13,580,  but  the  finding  as 
to  damage  was  not  attacked  in  plaintiff's  spec- 
ifications of  insufficiency,  the  point  was  not 
reviewable. 

2.  JUDOMEHT— CONFOBMITT  TO   VERDICT. 

Where,  in  an  action  for  breach  of  a  con- 
tract for  architect's  services,  there  was  no  find- 
ing as  to  the  earnings  of  plaintiff  and  his  prob- 
able expenses  in  carrying  out  the  contract,  he 
was  not  entitled  to  judgment  for  a  percentage 
of  the  actual  cost  of  the  building  erected  by 
defendants,  less  his  earnings  and  estimated  ex- 
penses. 

3.  Dismissal  and  Nonsuit  —  Discretion  — 
Findings— Judgment— Failure  to  Bnteb 
—Time. 

Under  Code  Civ.  Proc.  $  581,  subd.  6, 
providing  that  an  action  may  be  dismissed  or 
a  judgment  of  nonsuit  entered  by  the  court, 
when,  after  verdict  or  final  submission,  the 
party  entitled  to  judgment  neglects  to  demand 
or  have  the  same  entered  for  more  than  six 
months.  It  is  within  the  discretion  of  the  court 
to  dismiss  the  action  for  such  cause  or  not 
at  its  election. 

4.  Contracts— Abchitect's  Services— Bight 
TO  Practice. 

Failure  of  an   architect   to  obtain   a  cer- 
tificate  entitling  him   to   practice   architecture 
within  the  state,  as  required  by  Act  March  23, 
1901  (St  1901,  p.  041,  c.  212),   urior  to  the 
Digitized  by  VjOOQIC 
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making  of  a  contract  for  his  services  "in  the 
erection  of  a  building,  did  not  invalidate  the 
contract,  though  he  could  not  legally  perform 
the  same  without  procuring  such  certificate. 
5.  Same— CoNSTBUCTioN  of  Contract. 

An  architect,  in  the  last  of  his  correspond- 
ence with  reference  to  his  employment  in  the 
construction  of  a  building,  stated  certain  con- 
ditions on  which  he  would  accept  employment, 
followed  by  the  clause:  "You  are  doubtless 
posted  on  regular  fees  for  architectural  serv- 
ices. Full  services,  5  per  cent.  Drawings  and 
specifications,  S  per  cent" — and  added  that 
he  could  not  accept  employment  except  on 
conditions  specified.  There  was  no  express  ac- 
ceptance of  the  terms  named  or  agreement  with 
reference  thereto,  but  defendants  sent  plain- 
tiff a  draft  for  certain  expenses,  and  at  the 
same  time  requested  him  to  make  certain  in- 
vestigations as  to  buildings  in  other  cities. 
Held,  that  the  allusion  to  fees  in  plaintifTs 
letter  did  not  constitute  one  of  the  terms  of 
the  contract,  and  that  defendants  were  there- 
fore only  bound  under  an  implied  provision  to 
pay  the  regular  fees. 
9.  Same— Tebmikation  of  Costbact. 

Where  defendants  employed  plaintiff  to  per- 
form certain  services  as  an  architect,  defend- 
ants were  entitled  to  discontinue  the  work  at 
their  option,  in  the  absence  of  a  contract  to  the 
contrary,  on  paying  plaintiff  for  services  and 
expenses  incurred. 

[Ed.  Note. — For  cases  in  point,  aea  toL  11, 
Gent.  Dig.  Contracts,  |  1009.] 

7.  APPBAI/— HABia.ESB  Ebrob. 

Where,  in  an  action  for  architect's  serv- 
ices, the  decision  in  favor  of  plaintiff  did  not 
rest  on  an  erroneous  finding  as  to  the  contract 
for  the  services,  but  on  the  finding  as  to  dam- 
age which  plaintiff  had  sustained,  which  find- 
ing was  not  attacked  in  defendants'  specifica- 
tions of  error,  such  erroneous  finding  was  not 
prejudicial  to  defendants. 

Appeal  from  Superior  Oourt,  Los  Angeles 
Connty;  N.  P.  Oonrey,  Judge. 

Action  by  Thornton  Fltzbugb  against  Jobn 
A.  Mason  and  another,  copartners.  From  a 
judgment  in  favor  of  plaintiff  for  less  than 
the  relief  demanded,  and  from  an  order  deny- 
ing bis  motion  for  a  new  trial,  plaintiff  and 
defendant  John  A.  Mason  appeal.    Affirmed. 

Johnstone  Jones,  for  appellant  Mason.  O. 
P.  Adams,  for  respondent 

SMITH,  J.  The  plaintiff  is  an  architect, 
and  brings  this  suit  tor  the  breach  of  an 
alleged  contract  of  employment  by  the  de- 
fendants. On  May  '5,  1903,  the  court  m{tde 
the  following  order:  "Findings  ordered  In 
favor  of  the  plaintiff.  Damages  will  be  fixed 
at  the  sum  of  $700."  The  findings  and  judg- 
ment were  filed  February  2,  1904,  and  judg- 
ment thereon  entered  for  plaintiff  In  the  sum 
of  $700;  from  which,  and  an  order  denying 
bis  motion  for  a  new  trial,  be  and  the  de- 
fendant Mason  each  appeal. 

The  allegations  of  the  complaint  as  to 
the  contract  are,  in  effect :  That  during  the 
month  of  Octobsr,  1801,  the  defendants  en- 
tered Into  n^otlations  with  plaintiff,  which 
continued  until  about  the  18th  day  of  Novem- 
ber, 1901,  and  resulted  in  a  contract,  where- 
by "tbe  defendants  employed  plaintiff  to  act 
as  architect  for  them  in  the  erection  and 
construction  by   them.  In  the  city  of  Los 


Angeles,"  etc.,  "of  an  opera  house  and  an 
eight  or  ten  story  building,  and  agreed  to  pay 
him  five  per  cent,  on  the  cost  price  thereof 
and  his  traveling  expenses  for  his  services  as 
such  architect";  that  the  cost  of  said  build- 
ings as  contemplated  by  said  defendants  at 
tbe  time  of  said  agreement  would  be  not  less 
than  $300,000;  that  plaintiff  performed  cer- 
tain services  under  the  contract,  and  was  not 
only  ready  and  willing  to  carry  it  out,  but 
offered  to  do  so  to  the  defendants,  who  re- 
fused to  carry  out  the  terms  of  the  agree- 
ment, or  to  pay  the  plaintiff  therefor;  and 
that  plaintiffs  compensation  as  architect  un- 
der tbe  said  agreement  would  amount  to 
$15,000,  and  bis  damages,  by  reason  of  tbe 
breacti,  to  the  like  sum.  The  court  finds  the 
contract  as  set  out  In  the  complaint;  but  fur- 
ther finds  "that  the  cost  of  said  iuilding,  at 
contemplated  ty  said  defendants  at  the  time 
of  said  agreement,  was  not  definitely  deter- 
mined, and  defendants  did  not  agree  that  the 
iHiilding  should  cost  any  certain  sum,"  It 
is  further  found:  That  the  plaintiff  offered 
to  perform;  that  at  that  time  he  had  not  ob- 
tained a  certificate  ftom  the  state  board  of 
architecture  under  the  act  of  March  23,  1901 
(St  1001,  p.  641,  c.  212);  that  the  defendants 
refused  to  carry  out  the  agreement;  that  the 
opera  house,  as  contemplated  by  the  defend- 
ants and  subsequently  modified  by  them,  was 
constructed  by  the  defendant  Mason,  after 
the  commencement  of  tills  action,  "at  a  cost 
of  more  than  $130,000";  and  that  the  plain- 
tiff was  damaged  in  the  sum  of  $700.  The 
only  specification  made  by  the  plaintiff  is 
that  the  evidence  is  insufficient  to  justify  the 
finding  italicized.  But  we  think  this  finding 
is  fully  supported  by  the  evidence. 

Other  points  urged  by  the  plaintiff  appel- 
lant are:  That,  on  the  evidence,  be  was  en- 
titled to  damages  In  the  sum  of  $13,580 — 
being  the  amount  claimed  by  him  in  the  com- 
plaint ($15,000),  less  bis  earnings  and  esti- 
mated expenses,  as  shown  by  his  testimony ; 
and  that  npon  the  findings  he  was  entitled 
at  least  to  5  per  cent,  on  the  actual  cost 
of  the  building  put  up  by  Mason,  $130,000, 
less  his  earnings  and  estimated  expenses. 
But  with  reference  to  the  former  point  it 
is  sufficient  to  say  that  tbe  finding  as  to 
damage  is  not  attacked  in  tbe  plaintiff's  spec- 
ifications of  insufficiency.  Tbe  second  point 
is  also  untenable:  First  because  there  is  no 
finding  as  to  the  earnings  of  plaintiff,  or  his 
probable  expenses,  in  carrying  out  the  con- 
tract (Cederberg  v.  Roblson,  100  (5al.  93,  34 
Pac.  626);  and  also  because  we  are  of  the 
opinion — for  reasons  that  will  be  given  in 
the  sequel — ^that  under  the  contract  proven 
and  found  he  was  not  entitled  to  the  sum 
claimed. 

The  points  urged  by  the  defendant  appel- 
lant are:  (1)  That  the  demurrer  to  the  com- 
plaint should  have  been  sustained;  (2)  that 
tbe  finding  as  to  the  contract  was  not  justi- 
fied by  the  evidence;  (3)  that  the  contract  If 
any,  was  Illegal  and  ^ol,aj^^d,J)^gt^ 
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suit  ahonid  have  been  dismissed  for  failure 
of  plalntlfif  to  demand  judgment  within  six 
months  after  the  order  for  findings.  The 
last  point  Is  obviously  untenable.  It  was  ia 
the  discretion  of  the  court  to  dismiss  the  ac- 
tion, or  not  to  do  so.  Code  Civ.  Proc.  f  581, 
subd.  6.  The  third  point  Is  also  untenable. 
By  the  act  of  March  23,  1901,  "to  regulate 
the  practice  of  architecture,"  it  Is  made  a 
misdemeanor  "for  any  person  to  practice  ar- 
chitecture without  a  certificate  in  this  state"; 
and  hence,  in  order  to  carry  out  the  contract, 
it  would  have  been  necessary  for  the  plain- 
tiff to  take  out  bis  certificate.  But  we  can 
see  no  reason  why  it  should  be  held  that  a 
contract  made  in  advance  of  the  issue  of  a 
certificate  should  be  void. 

As  to  the  other  points  of  the  appellant 
defendant,  which  will  be  considered  together, 
we  are  of  the  opinion  that  the  evidence  was 
sufiicient  to  Justify  the  finding  that  the  plain- 
tiff was  employed  by  the  defendants.  But 
we  are  also  of  the  opinion  that  the  evidence 
4id  not  establish  the  allegation  of  tbe  com- 
plaint that  defendants  agreed  to  pay  plain- 
tiff 5  per  cent  on  the  contemplated  cost  of 
the  -building,  or  Justify  the  finding  of  the 
court  to  that  effect  In  the  plalntifTs  letter 
of  November  2,  1901,  to  the  defendant  Eaton 
—the  last  from  him  tn  the  correspondence — 
he  states  certain  conditions  upon  which  be 
would  accept  employment  and  In  this  letter 
occurs  the  following  clause:  "Tou  are  doubt- 
less posted  on  regular  fees  for  architectural 
services.  Full  services,  5  per  cent  Draw- 
ings and  specifications,  3  per  cent" — and  it 
Is  added:  "I  will  await  your  answer  anx- 
iously and  act  promptly,  if  you  can  give 
me  the  work  on  tbe  conditions  named,  which, 
as  I  am  situated,  are  the  only  conditions  I 
can  accept"  There  was  no  express  accept- 
ance of  the  terms  named,  or  agreement  with 
reference  thereto;  but  on  November  13th,  in 
response  apparently  to  a  telegram  from  the 
plaintiff,  a  draft  for  $375,  for  certain  ex- 
penses, was  forwarded  to  him  by  the  defend- 
ants, and  at  the  same  time  a  letter  written 
requesting  him  to  start  for  Los  Angeles  as 
soon  as  possible,  and  on  bis  way  to  make  cer- 
tain Investigations  as  to  buildings,  etc..  In  Chi- 
cago; which  closed  the  correspondence.  We 
do  not  regard  the  allusion  to  fees  in  the  letter 
of  plaintiff  as  constituting  one  of  the  terms 
of  the  contract,  but  simply  as  stating  tbe 
regular  fees  charged  by  architects  for  serv- 
ices, which  were  doubtless  already  known 
to  the  defendants.  From  this,  an  agreement 
might  be  inferred  that  the  defendants  would 
pay  tbe  regular  fees.  But  there  is  no  evi- 
dence In  the  case  as  to  when,  according  to 
the  custom  of  trade,  such  fees  should  be- 
come due,  and,  in  tbe  absence  of  such  evi- 
dence, it  Is  reasonable  to  suppose  that  the 
employer  would  be  liable  for  them  only  up<»i 
completed  work;  and  that  in  tbe  absence  of 
an  explicit  contract  to  the  contrary,  he  would 
be  at  liberty  to  discontinue  tbe  work  at  his 
optijon,  paying  the  architect  for  jservlcea  ren- 


dered and  expensea  lacnrred.  Civ.  Code,  H 
1643,  1655-1656.  We  are  of  the  opinion, 
therefore,  that  the  finding  of  the  court  upon 
this  point  was  not  sustained  by  the  evidence. 
But  as  the  decision  of  the  court  does  not  rest 
upon  tills  finding,  but  on  the  finding  as  to 
damages  in  the  sum  of  $700 — which  is  not 
attacked  in  the  defendant  appellant's  speci- 
fications— we  are  also  of  the  opinion  tliat 
the  error  is  immaterial. 

For  the  reasons  given.  It  is  also  clear  that 
the-  facts  alleged  in  the  complaint  are  insuffi- 
cient to  show  an  Indebtedness  to  plaintiff 
in  the  sum  of  $15,000,  or  damages  In  that 
amount;  but  tbe  complaint  is  sufficient  to 
show  an  employment  and  to  justify  the 
finding  of  the  court  that  plaintiff  was  injured 
In  the  amount  found. 

For  these  reason's,  the  Judgment  and  tbe 
order  appealed  from  are  affirmed. 

We  concur:    GRAY,  P.  J.;    ALLEN,  J. 


3  Cal.  App.  119 
NOFZIGER  BROS.  LUMBER  CO.  v.  SHA- 
FER  et  al. 

(Court  of  Appeal,  Second  District  California. 
Nov.  20,  1900.) 

1.  Appeal— BviDBNCB— Findings— Review. 

Where  tliere  Is  some  evidence  to  support 
the  findings  of  the  trial  court,  they  will  not 
be  disturbed  on  apiieal. 

2.  Mechanics'  Liens— Notice  or  Lien— Req- 
uisites. 

Where  a  notice  of  a  claim  for  a  mechanic's 
lien  did  not  correctly  state  and  set  out  tbe 
terms  of  the  contract  under  wluch  the  mate- 
rials sued  for  were  sold  and  delivered,  it  waa 
insufficient  to  support  the  lien. 

[Ed.  Note. — For  cases  in  point  see  vol.  34, 
Cent  Dig.  Mechanic's  Lien,  H  168,  239.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Waldo  M.  Tork,  Judge. 

Action  by  Nofziger  Bros.  Lumber  Company 
against  W.  H.  Shafer  and  another.  From  a 
judgment  In  favor  of  defendant  Webster 
Batcheler,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.   Affirmed. 

Scarborough  &  Bowen,  for  appellant  Sid- 
ney J.  Parsons,  for  respondents. 

ALLEN,  J.  Action  to  foreclose  a  mechan- 
ic's lien.  Judgment  In  favor  of  defendant 
Batcheler,  from  which,  and  an  order  denying 
a  new  trial,  plaintiff  appeals. 

The  complaint  alleges  that  tbe  lumber,  on 
account  of  the  fumishing  of  which  the  lien 
was  claimed,  was  received  by  defendant 
Shafer,  who,  as  tenant  of  defendant  Batch- 
eler, was  constructing  a  boose  upon  the  lands 
of  and  with  knowledge  of  and  with  the  cou- 
sent  of  the  latter.  Tbe  claim  of  Hen  set  ont 
In  the  complaint  asserts  that  the  lumber  was 
sold  under  a  contract  with  Shafer  that  he 
was  to  pay  therefor  the  then  prevailing  list 
price;  that  no  terms  for  payment  were 
specially  agreed  to.  The  court  finds  that  said 
claim  of  lien  "did  not  and  does  not  correctly 

state  and  set  oat  the  terma  <a  the^^cntnct 
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made  between  plaintlfl  and  defendant  W.  H. 
Shafer  for  the  lumber  and  materials  sold  and 
dellrered,  •  •  •  nor  does  said  claim  of 
lien  correctly  state  and  set  oqt  the  terms, 
time  given,  and  conditions  of  said  contract." 
The  court  furtber  finds  that  there  was  no 
agreement  to  pay  the  list  prices  or  any 
particular  price;  that  the  contract  was  that 
the  imnber  should  be  paid  for  upon  com* 
pletlon  of  the  house ;  that  the  bouse  was  not 
completed  at  the  date  of  the  filing  of  the 
lien ;  and  that  work  had  not  been  suspended 
thereon  for  80  days,  or  at  alL  There  was 
testimony  offered  tending  to  establish  all  of 
these  facta  so  fonsd.  It  was  within  the 
province  of  the  trial  court  to  determine  these 
facts,  and,  where  there  Is  some  evidence  In- 
support,  they  will  not  be  disturbed.  "The 
notice  of  Hen  most  contain  a  correct  state- 
ment  of  the  facts  required  by  the  statute,  and, 
unless  so  stated,  no  claim  can  be  enforced." 
Santa  Monica,  etc.,  Co.  r.  Hege,  119  OaL  380. 
51  Pac.  eS56;  Halone  v.  Big  Flat,  etc.,  Co.,  7ft 
Cal.  578,  18  Pac.  778.  "These  facts,  to  be 
correctly  stated,  must  embrace  a  statement  of 
the  terms,  time  given,  and  conditions  of  the 
contract  In  all.  essential  particulars,  the 
statement  of  claims  of  Hen  must  be  true." 
Wagner  v.  Hansen,  103  Oal.  107,  87  Pac.  1S6. 
The  court,  finding  that  th^  claim  of  lioi  was 
antme  In  essential  ptrtlonlars,  and  the  evi- 
dence warranting  sach  finding,  the  claim  of 
Hen  could  not  be  enforeea  There  being  no 
basis  for  a  decree  In  plaintiff's  favor  against 
defendant  Batcheler  under  these  findings,  It 
Is  needless  to  dlscnss  the  other  points  In- 
volved. 

The  Judgment  and  order  are  affirmed. 

We  concur:    GRAT,  P.  X;  SMITH,  J. 


a  Cal.  App.  2S3 
ALVEY  V.  CONTINENTAL  INS.  CO.  OF 
CITT  OF  NEW  TOBK. 

(Court   of  Appeal,   First   District,   California. 
Nov,  25,  1905.) 

iKBiraANCE  —  CONSTBUCTION   OF  CONTRACT  — 

MoDiFiCATioKS  OF  Policy. 

Civ.  Code,  I  1M7,  provides  that  a  contract 
may  be  explained  with  reference  to  extrinsic 

circumstances  and  the  subject-matter.  Section 
1648  provides  that  a  contract  extends  only  to 
those  tilings  concerning  which  it  appears  that 
the  parties  intended  to  contract.  Section  1651 
provides  ttiat  written  parts  of  a  contact  con- 
trol printed  parts,  and  original  parts  control 
those  copied  from  a  form.  An  insurance  policy 
covered,  in  separate  items  and  for  distinct 
amounts,  a  building  and  houseitold  furniture, 
and  provided  that  the  entire  policy  shoald  be 
void  if  the  building  should  become  vacant  or 
unoccupied.  Subsequently  the  furniture  cover- 
ed by  the  policy  was  moved  from  the  insured 
premises  to  another  bouse,  and  the  policy  was 
accordingly  modified  by  an  attached  slip,  on 
which  was  written  "the  second  item  of  this 
policy  is  hereby  made  to  read  and  cover  as 
follows."  Following  the  writing,  the  form 
printed  on  the  slip  was  filled  out,  so  as  to  pro- 
vide for  insurance  on  household  furniture.  The 
form  contained  a  clause  permitting  vacancy 
during  a  change  of  tenants.  Beld,  that  the 
•ttaclMd  slip  modified  the  original  poUcy  only 


so  far  as  It  related  to  the  insurance  on  the 
furniture,  and  did  not  modify  the  provisions 
relating  to  insurance  on  the  house,  and  there 
could  big  no  recovery  for  the  destruction  of  the 
house  by  fire  while  vacant  and  unoccupied,  con- 
trary to  the  stlpuiations  of  the  original  policy. 

Apiieal  from  Superior  Cotnrt,  City  and 
County  of  San  Francisco;  J.  C.  B.  Hebbard, 
Judge. 

Action  by  Hattie  L.  Alvey  against  the 
Continental  Insurance  Company  of  the  City 
of  New  York.  From  an  order  denying  a  new 
trial,  defendant  appeals.    Reversed. 

F.  H.  Gould,  for  appellant  Rlordan  & 
Lande,  for  respondent 

HALL,  J.  This  is  an  action  to  recover  for 
loss  occasioned  by  destruction  by  fire  of  a 
building  insured  by  defendant  Plaintlft  re- 
covered judgment  and  this  appeal  is  from  the 
order  denying  defendant's  motion  for  a  new 
trial. 

The  complaljat  alleges  that  defendant  on 
the  2d  day  of  May.  189i8,  by  its  policy  of  in- 
surance, in  writing  insured  plaintiff  for  the 
term  of  three  yedrs,  ending  May  2,  1901, 
against  loss  or  damage,  not  exceeding  $1,000, 
by  flre  to  her  onenstory,  shingle  roof,  frame 
building,  No.  962  Park  Way,  East  Oakland, 
Alameda  county.  The  house  was  totally  de- 
stroyed by  flre  March  8,  1901.  Defendant 
in  its  answer  set  forth  the  entire  policy  as 
the  same  was  executed  May  2,  1898,  and 
among  other  things  pleaded  a  breach  of  one 
of  the  conditions  of  the  policy,  which  con- 
dition Is  In  these  words:  "This  entire  policy, 
unless  otherwise  provided  by  agreement  In- 
dorsed hereon  or  added  hereto,  shall  be  void 
if  the  building  herein  described,  whether 
intended  to  be  occupied  by  owner  or  tenant, 
be  or  become  vacant  or  unoccupied,  and  so 
remain  for  ten  days."  The  policy  as  set 
forth  in  the  answer  provided  for  an  Insur- 
ance of  $1,000  on  the  house  therein  described, 
and  $400  on  the  furniture  contained  In  the 
house.  Upon  the  trial,  plaintiff  proved  by 
her  own  testimony  that  the  house  was  de- 
stroyed by  fire  on  the  7th  day  of  March, 
1901,  and  at  that  time  had  been  vacant  and 
unoccupied  for  80  days.  The  plaintiff  offered 
in  evidence  the  policy  as  the  same  was 
originally  Issued  and  dated  May  2,  1898,  to- 
gether with  a  slip  attached  thereto  January 
28,  1001,  and  bearing  the  latter  date.  De- 
fendant objected  to  the  Introduction  of  the 
slip  dated  January  23, 1901,  upon  the  ground 
that  It  was  Incompetent,  irrelevant  and  im- 
material ;  that  it  had  no  reference  to  the  con- 
tract sued  on,  but  is  a  subsequent  contract 
and  refers  to  personal  property  after  tht 
same  had  been  removed  to  San  Francisco; 
and  that  no  variation  of  the  original  con- 
tract was  pleaded.  The  court  overruled  de- 
fendant's objection,  and  the  slip,  of  date 
January  28,  1901,  was  admitted  In  evidence, 
and  defendant  reserved  an  exception.  The 
same  point  was  again  presented  on  defend- 
ant's motion  for  a  nonsolt,  and  also  under 
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Its  objections  as  to  certain  findings  of  tbe 
court  in  regard  to  this  slip. 

Passing  the  objection  tliat  the  contract  sued 
on  was  alleged  to  have  l>een  executed  May 
2, 1898,  and  no  subsequent  modification  there- 
of was  pleaded,  we  will  pass  to  a  discus- 
sion of  the  point  (that  we  think  was  fairly 
raised)  that  the  slip  of  January  23,  1901, 
had  reference  to  the  personal  property  and 
not  to  the  house,  as  the  more  vital  question 
to  be  determined.  The  policy  executed  May 
2,  1898,  consisted  of  a  main  document  and 
a  slip  attached  thereto,  and  both  executed 
and  dated  May  2,  1898,  and  which  will 
hereafter  in  this  opinion  be  referred  to  aa 
the  "original  policy." 

The  terms  of  the  original  policy,  so  far 
as  they  throw  light  upon  the  question  now 
under  discussion,  are  as  follows: 

'■No.  20,638.  $1,400  at  80  c. 

"Organized.  1892. 

"The  Continental  Insurance  Go.  of  the 
City  of  New  Xork. 

"In  consideration  of  the  stipulations  here- 
in named,  and  of  eleven  *Vii>o  dollars  pre- 
mium, does  insure  Mra  Hattle  L.  Alvey  for 
the  term  of  three  years  from  the  2d  of 
May,  1901,  at  noon,  against  all  direct  loss 
or  damage  by  fire,  except  as  hereinafter 
provided,  to  an  amount  not  exceeding  four- 
teen hundred  dollars,  to  the  following  de- 
scribed property  while  located  and  contained 
aa  described  herein,  and  not  elsewhere, 
to  wit: 

"Dwelling   and   contents   Policy    SV>rm. 

"One  thousand  dollars  on  the story 

shlngle-roof  frame  building  and  its  additions, 
including  foundations  and  verandas  [here  fol- 
lows an  enumeration  of  various  classes  of 
fixtures],  while  occupied  as  a  dwelling,  situ- 
ate No.  952  Park  Way,  being  southeast  cor- 
ner East  Ninth  street;  East  Oakland,  Cal. 

"Four  hundred  dollars  on  household  and 
kitchen  furniture,  useful  and  ornamental,  in- 
cluding beds,  bedding  [here  follows  an  enu- 
meration of  various  classes  of  articles  for 
domestic  use],  all  while  contained  in  above- 
described  dwelling. 

"[Here  follows  a  clause  concerning  use  of 
coal  oil,  electric  lights,  repairs,  etc.,  a  clause 
concerning  loss  by  lightning,  and  a  clause 
concerning  use  of  gasoline  stove,  down  to 
the  ending  of  the  slip  that  was  executed 
May  2,  1808,  as  a  part  of  the  original  policy. 
The  body  of  the  original  policy  continues 
with  various  provisions,  among  which  are 
the  following:] 

"This  entire  policy,  imless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  added 
hereto  shall  be  void  •  •  •  if  the  hazard 
be  increased  by  any  means  within  the  con- 
trol or  knowledge  of  the  Insured  •  •  • 
or  if  a  building  herein  described,  whether 
intended  for  occupancy  by  owner  or  tenant, 
be  or  become  vacant  or  unoccupied  and  so 
remain  for  ten  days." 


The  slip  which  was  introduced  in  evidence, 
over  the  objection  and  exception  of  defend- 
ant, was  dated  January  23,  1901,  and  was 
duly  signed  by  the  agent  of  defendant.  It 
is  a  printed  form  containing  some  written 
matter.  So  far  as  the  same  concerns  the 
question  under  discussion,  tlie  slip  is  as  fol- 
lows, the  written  words  of  the  slip  being 
italicized  herein: 

"The  second  item  of  thit  policy  <•  hereby 
made  to  read  and  cover  at  foUoict:  Dwell- 
ing and  Contents  Policy  Form. 

"KU  on  the.  frame  building  and  its  additions 
*  *  *  while  occupied  only  aa  a  dwelling 
situate  yo.  1117  Leaventoorth  street,  between 
OaUfomia  and  Sacramento  streets,  San  Fran- 
Cisco,  Oal. 

"t400  on  household  and  kitchen  furniture, 
usefnl  and  ornamental.  Including  beds,  bed- 
ding [Here  follows  an  enumeration  of  vari- 
ous articles  of  domestic  use]  all  while  eaa- 
tained  in  above-described  dwelling.  •  •  • 
Plumbing,  gas,  steam  and  electric  fittings; 
alterations  and  repairs;  and  the  use  of  gas 
and  coal  oil  stoves  and  lamps  and  electric 
light,  permitted  without  notice ;  also  vacancy 
during  change  of  tenants  if  the  subject  of 
insurance  be  a  dwelling  located  in  a  town. 
[Here  follows  a  clause  concerning  the  use 
of  gasoline  stove.] 

"This  slip  is  attached  to  and  made  a  part 
of  Policy  No.  eO,5SS  at  Continental  Insurance 
Company  of  New  York. 

"Dated  this  SSd  day  of  January,  1901." 

The  question  to  be  determined  is :  Did  the 
slip  of  date  January  23, 1901,  modify  the  con- 
tract dated  May  2,  1898,  so  far  as  such  con- 
tract related  to  tlie  insurance  on  the  house,  or 
did  It  only  modify  such  contract  with  regard 
to  the  Insurance  on  the  fornlture?  We  are 
of  the  opinion  that  the  latter  is  the  correct 
construction  of  the  terms  of  the  slip.  By 
the  original  policy  two  Items  were  Insured. 
The  first  was  the  house  No.  952  Park  Way, 
in  the  sum  of  $1,000,  and  the  second  was 
the  furniture  then  contained  in  said  house. 
In  the  sum  of  $400.  By  the  terms  of  the 
original  policy  the  furniture  was  insured  only 
while  contained  in  said  house.  Apparently 
the  furniture  was  subsequently  moved  from 
the  Oakland  house  to  a  house  in  San  Fran- 
cisco, and  in  order  to  prevent  the  lapsing 
of  the  policy  in  regard  to  the  furniture  it 
became  necessary  to  modify  the  policy  with 
regard  to  the  furniture.  This  was  done  by 
attaching  the  slip  dated  January  23,  1901. 
Omitting  some  portions  of  the  blank  form 
(which  we  have  not  set  forth  in  this  opinion 
because  they  do  not  throw  any  light  upon 
the  question  Involved),  the  first  contractual 
words  are  written  and  are:  "The  second 
Item  of  this  policy  Is  hereby  made  to  read 
and  cover  as  follows,"  and  then  follow  the 
various  provisions  of  the  slip  in  question. 
By  the  written  words  of  the  slip,  as  well 
as  by  the  circumstances  under  which  the 
slip  was  executed,  it  Is  evident  that  the 
parties  were  contracting  with  reference  only 
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to  the  second  Kem  of  tbe  original  policy, 
to  wit,   the  furniture. 

Section  1647  of  tbe  Civil  Code  provides: 
"A  contract  may  be  explained  by  reference 
to  tbe  circumstances  under  wbich  it  is  made, 
and  tbe  matter  to  wbicb  It  relates."  Tbe 
circumstances  under  wblcb  this  slip  was  ex- 
ecuted evidently  were  tbat  tbe  furniture 
bad  been  moved  to  San  Francisco,  and  It 
tberefore  became  necessary  to  modify  the 
original  policy  In  regard  to  tbat  item,  and 
by  the  written  words  of  tbe  slip  it  related 
to  tbe  second  Item  of  the  original  policy; 
that  is,  the  furniture.  Section  164S  of  tbe 
Civil  Code  provides  tbat:  "However  broad 
may  be  the  terms  of  a  contract,  it  extends 
only  to  those  things  concerning  which  it 
appears  tbat  tbe  parties  Intended  to  con- 
tract" Section  1651  of  the  Civil  Code  pro- 
vides that:  "Where  a  contract  is  partly 
written  and  partly  printed,  or  where  part 
of  It  is  written  or  printed  under  tbe  special 
directions  of  tbe  parties,  and  with  a  special 
view  to  their  intention,  and  the  remainder 
is  copied  from  a  form  originally  prepared 
without  special  reference  to  the  particular 
parties  and  tbe  particular  contract  in  ques- 
tion, tbe  written  parts  control  the  printed 
parts,  and  the  parts  wUch  are  purely  orig- 
inal control  those  which  are  copied  from 
a  form.  And,  if  the  two  are  absolutely 
repugnant,  the  latter  must  be  so  for  dis- 
regarded." Applying  the  principles  of  the 
two  foregoing  sections  to  tbe  slip  under  dis- 
cussion. It  cannot  be  construed  as  modifying 
the  original  policy  so  far  as  it  related  to 
the  insurance  on  tbe  Oakland  bouse.  The 
presence  of  the  clause  in  the  slip  of  date 
January  23,  1901,  permitting  "vacancy  during 
change  of  tenants,  If  the  subject  of  insur- 
ance be  a  dwelling  located  in  a  town,"  is 
explained  by  the  fact  that  a  printed  form 
was  used,  prepared  to  meet  various  condi- 
tions. But  by  the  very  words  of  the  clause, 
it  Is  only  effective  where  tbe  subject  of  in- 
surance is  a  dwelling ;  and,  as  we  Iiave  seen, 
the  subject  of  tbe  insurance  treated  of  by 
this  slip  Is,  by  the  written  words  of  tbe 
slip,  limited  to  the  second  Item  of  the  orig- 
inal policy,  which  is  the  furniture.  In  con- 
sidering this  question  we  have  not  overlooked 
the  rule  that  in  construing  insurance  policies, 
uncertainties  should  be  resolved  against  tbe 
Insurer.  We  do  not  think  there  is  any  un- 
certainty as  to  the  effect  of  this  slip.  By 
tbe  terms  of  the  original  policy,  the  same 
was  to  be  void  if  the  house  became  and 
remained  vacant  and  onoccnpled  for  10  days. 
Plaintiff  testified  that  it  bad  been  vacant 
and  unoccupied  for  30  days  before  the  fire, 
and  was  so  vacant  at  the  time  of  the  fire. 

It  follows  from  the  above  views  that  tbe 
court  erred  in  admitting  in  evidence  tbe 
slip  dated  January  23,  1901,  and  in  denying 
defendant's  motion  for  a  nonsuit  In  view 
of  tbe  conclusion  we  have  reached  as  to 
the  effect  of  tbe  slip  in  question,  it  is  not 


necessary  to  discuss  any  otber  question-  raised 
on  this  appeal. 

The  order  denying  tbe  motion  for  a  new 
trial  is  reversed. 


We  concur: 


HARRISON,   P.   J.;   COOP- 


2  Cal.  App.  267 
MILLER  V.  QUEEN  INS.  CO.  OP  AMER- 
ICA. 

(Court  of  Appeal,  IMrst  District,  California. 
Nov.  25,   1905.) 

1.  New   Tbiai.  —  Pboceedings— Dbxat— Dis- 

MIBSAI,. 

Defendant,  moving  for  a  now  trial,  gave 
notice  that  on  June  28th  it  would  present  a 
bill  of  exceptions  and  amendments  to  tbe  judge 
for  settlement.  On  that  day  the  judge  was 
absent,  and  the  bill  and  amendments  were  de- 
livered to  the  clerk.  Postponements  were  had, 
and  no  further  steps  were  taken  until  the  fol- 
lowing May,  when  plaintiff  moved  for  a.  dis- 
missal of  the  motion  for  a  new  trial  for  lack 
of  diligence  in  its  prosecution.  Held,  that  the 
burden  was  on  defendant  to  show  some  excuse 
or  explanation  for  such  delay. 

2.  Same— Excuses  vob  Delat. 

Where  the  judge  was  absent  on  the  day 
fixed  for  the  presentation  of  a  bill  of  excep' 
tions,  and  the  bill  and  amendments  were  de- 
livered to  the  clerk,  it  was  the  duty  of  the  party 
moving  for  a  new  trial  to  ascertain  when  the 
judge  would  return  and  to  obtain  an  order  fix- 
mg  a  day  for  settlement,  and  the  moving  party 
was  not  relieved  from  taking  further  steps  un- 
til he  should  have  received  notice  that  the  judge 
had  fixed  a  day. 

8.  Same— Bill  of  Exceptions— Dat  fob  Set- 
TLKMEST— Notice— Waiveb. 

Where,  on  the  day  fixed  by  a  party  moving 
for  a  new  trial  for  presentation  of  the  bill 
of  exception  and  amendments  to  the  judge  for 
settlement  the  judge  was  absent  and  the  bill 
and  amendments  were  delivered  to  the  clerk, 
and  subsequently,  by  agreement  between  tbe 
parties,  there  were  meetings  at  the  judge's 
chambers  for  the  purpose  of  settling  the  bill, 
such  meetings  amounted  to  a  waiver  of  any 
notice  that  the  moving  party  might  have  been 
entitled  to  from  the  judge  fixing  a  day  for 
settlement 

4.  Same  —  DiSMissAii— Motion — StmsEQincnT 

PBOSECITTION — EFi-ECT. 

Where,  after  a  motion  to  dismiss  a  motion 
for  a  new  trial  for  lack  of  diligence  in  prose- 
cution, the  moving  party  gave  notice  fixing  a 
day  for  settlement  of  the  bill  of  exceptions,  such 
notice  did  not  obviate  the  moving  party's  previ- 
ous negligence  in  failing  to  take  the  requisite 
steps  to  bring  the  motion  to  a  hearing  and  to 
procure  a  settlement  of  the  bill  of  exceptions. 

5.  Same— BxcxTSES  fob  Delay- Business  of 
Counsel. 

On  a  motion  to  dismiss  a  motion  for  a 
new  trial  on  the  ground  of  lack  of  prosecution, 
the  fact  that  there  were  other  causes  in  which 
the  moving  party  was  Interested,  wherein  the 
time  of  its  attorney  was  occupied  in  settling 
bills  of  exceptions,  was  a  circumstance  proper 
to  be  considered  by  the  judge  in  determining 
whether  there  had  been  negligence  in  the  settle- 
ment of  the  bill  in  the  case  in  question. 

6.  Appeal— Review— Tbial  Court's  Discbe- 
TioN— New  Trial. 

Tbe  determination  of  the  trial  court  upon 
such  question  was  not  open  to  review. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Sea  well, 
Judge. 
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Action  by  John  Miller  against  the  Queen 
Insurance  Company  of  America.  From  an 
order  diemlsslng  defendant's  motion  for  a 
new  trial,  it  appeals.    Affirmed. 

James  Alva  Watt,  for  appellant  Page, 
McCutchen,  Harding  &  Knlgbt,  for  respondent; 

HABRISON,  P.  J.  Appeal  from  an  order 
dismissing  the  defendant's  motion  for  a  new 
trial.  The  defendant  gave  notice  of  its  in- 
tention to  move  for  a  new  trial  April  4, 1902, 
and  having  thereafter  served  upon  the  plain- 
tiff its  proposed  bill  exceptions,  to  which  the 
plaintiff  had  proposed  certain  amendments, 
gave  the  plaintiff  notice  of  its  rejection  of 
the  amendments,  and  that  on  June  28th  It 
iv'ould  present  the  bill  and  the  amendments 
to  the  Judge  for  settlement  On  that  day  the 
judge  was  absent  from  San  F1*ancisco,  and 
the  defendant  delivered  the  proposed  bill  and 
amendments  to  the  clerk  for  the  Judge.  It 
does  not  appear  that  the  Judge  after  bis  re- 
turn was  requested  to  fix  any  time  for  the 
settlement  of  the  bill,  or  that  any  time  was 
flxed  by.  him,  but  In  the  early  part  of  No- 
vember the  attorneys  for  the  respective 
parties  agreed  to  meet  at  his  chambers  at  a 
designated  time  for  the  purpose  of  effecting 
Its  settlement,  and  in  pursuance  of  said 
agreement  had  such  meeting.  At  the  request 
of  the  Judge,  the  meeting  was  postponed 
until  the  next  day,  and  thereafter,  until  De- 
cember 24th,  other  postponements  were  had 
and  meetings  held  at  bis  chambers,  at  which 
the  parties  sought  to  effect  a  settlement  of 
the  bill.  After  December  24th  no  further 
steps  were  taken  in  the  matter  imtil  May 
20,  1003,  on  which  day  the  plaintiff  served  a 
notice  on  the  defendant  of  his  intention  to 
move  the  court  for  an  order  dismissing  the 
defendant's  motion  for  a  new  trial  on  the 
ground  that  the  defendant  had  not  prose- 
cuted the  same  with  due  diligence.  The 
motion  was  heard  May  29th  and  succeeding 
days,  and  on  June  30th  was  granted.  From 
this  order  the  defendant  has  appealed. 

Upon  the  foregoing  facts  the  burden  was 
thrown  upon  the  defendant  to  show  some 
excuse  or  explanation  for  Its  delay  In  taking 
the  steps  requisite  for  enabling  the  court  to 
hear  and  determine  its  motion  for  a  new 
trial,  including  the  settlement  and  filing  of 
the  bill  of  exceptions  setting  forth  the  mat- 
ters upon  which  the  motion  was  to  be  heard ; 
otherwise,  the  court  would  be  authorized  to 
bold  that  it  had  not  acted  with  due  diligence 
and  to  grant  the  motion  of  the  plaintiff. 
The  defendant  was  the  moving  party  in  the 
proceeding  for  a  new  trial,  and  the  burden 
was  at  all  times  upon  it  to  take  whatever 
steps  were  necessary  to  enable  the  court  to 
hear  Its  motion.  Kubll  ▼.  Hawkett,  89  Cal. 
638,  27  Pac.  5T;  San  Josfi  Land  Ck>.  v.  Allen, 
129  Cal.  247,  61  Pac.  1083;  Mowry  v.  Welsen- 
bom,  137  Cal.  110,  69  Pac.  971;  Galbralth 
v.  Lowe,  142  Cal.  295,  75  Pac.  831.  Its 
contention  that,  after  delivering  the  pro- 
posed bill  and  amendments  to  the  clerk  for 


the  Judge,  It  was  not  required  li  take  any 
further  steps  towards  proem  ItiK  its  settle- 
ment until  it  should  receive  notice  that  the 
Judge  had  fixed  a  day  therefor,  is  without 
support.  It  was  its  duty  to  ascertain  when 
the  Judge  should  return  to  the  city,  and  to 
obtain  from  him  an  order  fixing  a  day  for 
the  settlement  of  the  bill.  Tlie  Jodge  was 
not  required  to  act  in  the  premises  until  re- 
quested thereto  by  one  of  the  parties  to  the 
suit;  and,  although  It  was  competent  for 
either  party  to  obtain  such  order  from  him, 
the  plaintiff  was  under  no  obligation  to  take 
any  step  in  aid  of  the  defendant  for  having 
its  motion  heard.  Bat,  even  if  the  defend- 
ant had  been  entitled  to  any  notice,  the 
agreement  between  it  and  the  plaintiff  and 
their  subsequent  meetings  at  the  Judge's 
chambers  for  the  purpose  of  settling  the  bill 
operated  as  a  waiver  of  any  objection  to  the 
absence  of  such  notice.  At  the  hearing  of 
the  platntiff's  motion  the  attorneys  held  dif- 
ferent views  upon  the  results  of  the  last 
meeting  at  the  Judge's  diambers  on  Decem- 
ber 24tb — ^tbe  plaintiff  claiming  that  at  that 
time  the  bill  was  settled  by  the  agreement 
between  them  as  to  its  form  and  contents; 
the  defendant,  on  the  otho:  hand,  claiming 
that  the  fonn  of  certain  proposed  amend- 
ments had  not  been  agreed  upon.  Neither 
the  proposed  bill  nor  the  amendments  there- 
to are  set  forth  In  the  record  herein,  and 
it  does  not  appear  whether  the  Judge  made 
any  decision  upon  this  dispute,  but,  as  the 
proceedings  for  its  settlement  bad  been  tak- 
en before  him,  be  was  in  a  position  to  know 
whether  at  that  meeting  they  had  agreed 
upon  the  form  of  the  bill  or  not;  and,  it 
necessary  for  sustaining  the  order  appealed 
from,  it  may  be  assumed,  from  the  fact  that 
the  Judge  granted  the  plaintiff's  motion,  that 
he  held  in  accordance  with  his  contention. 
If  the  parties  bad,  in  fact,  agreed  upon  the 
form  and  contents  of  the  bill,  it  was  incum- 
bent upon  the  defendant  to  cause  it  to  be 
engrossed  and  present  it  to  the  Judge  for 
his  signature  without  any  unreasonable  de- 
lay, and  its  onexplained  neglect  for  five 
months  to  cause  It  to  be  engrossed  was  in- 
excusable. 

We  do  not,  however,  deem  it  necessary  to 
assume  that  the  Judge  made  any  decision 
upon  this  disputed  point  If  It  be  assumed 
that  the  parties  did  not  then  agree  and  that 
the  bill  was  not  settled,  the  defendant  was 
still  required  to  be  diligent  in  procuring  Its 
settlement  By  bis  own  statement  of  that 
result  of  tbat  meeting  the  defendant's  at- 
torney "undertook  to  prepare  a  modified 
form  subject  to  future  agreement"  of  the 
matters  then  in  dispute;  but  be  did  not,  In 
fact,  take  any  further  step  In  reference  there- 
to or  for  the  purpose  of  procuring  a  settle- 
ment of  the  bin  until  after  the  plaintiff  in 
May,  1903,  had  given  him  notice  of  his  in- 
tention to  make  the  motion  under  considera- 
tion. The  notice  gi"*"  by  the  defendant, 
aftar  receiving  the  auo.'s  notice  from  tba 
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plaintiff,  tbat  on  a  snbsequent  day  It  would 
proceed  wltb  the  settlement  of  the  bill,  did 
not  obviate  or  palliate  its  previous  negligence. 

The  fact  tbat  tbere  were  otber  causes  In 
wblch  tbe  defendant  was  interested,  wberein 
the  time  of  Its  attorney  was  occupied  In 
settling  bills  of  exceptions,  was  a  circum- 
stance proper  to  be  considered  by  the  Judge 
In  determining  whether  there  had  been  un- 
due  negligence  In  tbe  settlement  of  the  bill 
In  this  case,  but  bis  determination  upon  that 
point  Is  not  open  to  review. 

The  order  is  affirmed. 

We  concnr:    HAIiL,  J.;  OOOPBK,  J. 
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MIIXBB   V.   AMERICAN    CBNTRAIi   INS. 
CO. 

(Court   of  Appeal,   First   District,   California. 
Nov.  26,  1905.) 

1.  New  TBiAii^Monoir— Dibxissai/— Bn.1.  of 
Exceptions  —  SiQNATtJBB—DELAT  in  Pbo- 

OtTKINO.  ' 

A  proposed  bill  of  exceptions  was  settled 
by  the  judge,  and  on  Jane  '18th  delivered  to 
defendant's  attorney,  with  a  direction  that  it 
be  engrossed  within  10  days.  The  bill  was  en- 
groBsed,  and  on  June  24th  defendant's  attorney, 
being  informed  tbat  the  judge  was  absent  and 
would  return  in  about  two  weeks,  left  the  bill 
with  ft  deputy  clertc.  Tbe  jadge  relumed  July 
8th,  and  was  absent  between  that  date  and  Au- 
gust 5th,  at  different  times,  aggregating  16  days, 
and  from  August  6th  to  October  28th  he  was  con- 
tinuously at  home,  and  was  during  some  part  of 
each  day  during  that  period,  except  holidays, 
in  his  chambers.  Defendant  failed  to  procure 
the  judge's  signature  to  the  bill.  Held,  that  Lbe 
motion  for  a  new  trial  was  properly  dismissed 
on  account  of  delay  in  procuring  the  judge's 
signature  to  the  bill. 
Z  Sake. 

Tiiat  the  trial  judge  was  absent  at  the 
time  the  engrossment  of  the  bill  of  exceptions 
was  completed,  and  for  several  days  thereafter, 
did  not  relieve  the  party  moving  for  a  new 
trial  from  the  necessity  of  diligence  in  ascer- 
taining the  date  of  the  judge's  return  and  in 
procuring  his  signature  to  tbe  bill. 

3.  Saub. 

Any  unreasonable  delay  In  procuring  the 
judge's  signature  to  the  engrossecl  bill  of  ex- 
ceptions is  subject  to  tbe  same  rule  that  governs 
the  case  of  unreasonable  delay  in  failing  to  en- 
gross the  bill. 

4.  Same  —  PiLiNO  —  Right  to  File  befobk 

SlO^BD  BT  JUDOB. 

There  is  no  law  authorising  the  filing  of 
a  bill  of  exceptions  before  It  has  received  the 
signature  of  the  judge. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Cent  Dig.  Exceptions,  Bill  of,  S  95.] 
6.  Same  —  Duty    of    Clkbk    to    Pbooubb 

Jttdoe's  SlONATtntE. 

It  is  not  the  duty  of  the  clerk,  with  whom 
a  bill  of  exceptions  has  been  left  before  signed 
by  the  judge,  to  deliver  the  bill  to  the  judge  for 
bis  signature. 
&  Appeal  — Review— Discretion    of   Tbiai. 

COUBT- Dn-IOENCB   in   PEBFECTINQ   BILL  OF 

Exceptions. 

Whether  a  party  has  exercised  due  diligence 

In  causing  a  bill  of  exceptions  to  be  engrossed 

after  it  is  settied,  or  in  presenting  it  to  the 

jadge  for  his  signature,  is  for  the  determination- 
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of  the  judge,  and  In  the  absence  of  an  abuse 
of  discretion  his  ruling  is  conclusive  on  appeal. 
7.  Save  —  Decisions  Reviewable- REinraAi, 
TO  Settle  Bill  or  BiSceptions. 

An  order  refusing  to  settle  a  bill  of  excep- 
tions is  not  appealable,  but  any  error  therein 
may  be  corrected  by  writ  of  mandate. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Action  by  John  Miller  against  tbe  Ameri- 
oan  Central  Insurance  Company.  From  an 
order  dismissing  a  motion  for  a  new  trial 
and  refusing  to  setUe  a  bill  of  exceptions 
after  a  verdict  for  plaintiff,  defendant  up- 
peals.    Affirmed. 

James  Alva  Watt,  for  appellant  Page, 
McCutcben,  Harding  &  Knlgbt  and  Bledsoe 
&  McQarrey,  for  respondent. 

.  HARRISON,  P.  J.  Appeal  from  an  order 
dismissing  a  motion  tor  a  new  trial  and  re- 
fusing to  settle  a  bill  of  exceptions.  Tbe  ac- 
tion was  tried  by  a  Jury,  and  a  verdict  ren- 
dered in  favor  of  the  plaintiff,  January  27, 
1902.  February  6th  the  defendant  filed  and 
served  a  notice  of  its  intention  to  move  for 
a  new  trial.  The  times  for  preparing  and 
serving  a  bill  of  exceptions  and  amendments 
thereto  having  been  extended,  tbe  proposed 
bill  and  amendments  were  settied  by  tbe 
Judge  before  whom  tbe  cause  was  tried,  and 
on  June  18th  delivered  to  the  defendant's  at- 
torney with  a  direction  that  the  bill  be  en- 
grossed within  10  days  from  that  date.  Tbe 
bill  was  thereupon  engrossed,  and  on  June 
24th  the  defendant's  attorney,  being  inform- 
ed that  the  Judge  was  absent  from  San 
Francisco  and  would  return  in  tbe  course 
of  10  days  or  2  weeks,  left  the  engrossed 
bill  v(  Itb  a  deputy  clerk  In  the  county  clerk's 
office.  The  Judge  returned  to  San  Francisco 
July  8th,  and  was  again  absent  from  tbe  city 
between  tbat  date  and  August  6th,  at  differ- 
ent times,  aggregating  16  days;  but  from 
August  5tb  to  October  28tb,  when  notice  of 
tbe  motion  to  dismiss  the  motion  for  a  new 
trial  was  given,  he  was  continuously  In  San 
Francisco,  and,  except  upon  holidays,  was 
during  some  part  of  each  day  In  his  cham- 
bers at  tbe  city  hall.  After  the  engrossed 
bill  had  been  left  with  tbe  deputy  clerk,  as 
above  stated,  it  was  withdrawn  by  the  de- 
fendant's attorney  "for  a  brief  period";  but 
at  what  date  It  was  withdrawn  or  for  how 
long  a  time  It  was  retained  by  him,  is  not 
stated.  October  28th  the  plaintiff  gave  no- 
tice to  the  defendant  that  he  would  move  tbe 
court  to  dismiss  tbe  motion  for  a  new  trial, 
upon  the  ground  that  the  defendant  had  not 
prosecuted  the  motion  with  dne  diligence. 
On  the  same  day  tbe  defendant's  attorney, 
after  having  been  served  with  the  notice  of 
this  motion,  delivered  to  a  clerk  In  the  office 
of  the  plalntlfTs  attorney  the  engrossed  bill, 
and  Informed  him  tbat  be  had  withdrawn  it 
from  the  possession  of  the  deputy  clerk  with 
wbom  be  had  prevlou&ly  left  It,  and  asked 
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■  the  clerk  to  bare  It  approved  In  order  that  it 
might  be  certified  by  the  Judge.  The  plaln- 
tUTs  motion  came  on  for  bearing  November 
7th,  and  on  November  11th  was  granted  by 
the  court  From  this  order  the  present  ap- 
peal has  been  taken. 

In  Galbralth  v.  Lowe,  142  Cal.  295,  6 
Pac  831,  the  court  said:  "The  motion  for  a 
new  trial  is  an  independent  proceeding  In 
an  action,  in  which  tbe  burden  of  acting  is 
at  all  times  upon  the  moving  party.  •  •  • 
It  is  tbe  moving  party  who  Is  the  actor  in 
tbe  proceeding,  and  who  Is  seeking  the  set- 
tlement of  tbe  bill  of  exceptions  and  the 
determination  of  the  motion  for  a  new  trial, 
and  It  devolves  upon  blm  to  proceed  wltb 
diligence."  In  that  case  tbe  moving  party 
did  not  cause  the  bill  to  be  engrossed  for 
38  days  after  be  bad  knowledge  that  it  had 
been  settled  by  tbe  Judge,  and  It  was  held 
that  he  thereby  failed  to  exercise  proper  dili- 
gence; and  upon  that  ground  an  order  dis- 
missing bis  motion  for  a  new  trial  was  af- 
firmed. In  the  present  case  tbe  bill  was 
engrossed  as  early  as  June  24tb;  and  in  his 
aflidavit  read  at  tbe  bearing  of  tbe  motion, 
the  defendant's  attorney  states  that  the  bill 
"is  and  has  been  since  the  24th  day  of  June, 
1902,  ready  for  the  certificate  of  the  Judge"; 
but  he  does  not  show  that  he  ever  requested 
tbe  Judge  to  certify  it,  or  that  it  was  present- 
ed to  tbe  Judge  for  bis  signature,  nor  does 
It  appear  that  the  Judge  was  ever  informed, 
prior  to  the  time  that  tbe  plaintiff's  notice 
of  motion  was  given,  that  tbe  bill  bad  been 
engrossed.  Tbe  fact  that  the  Judge  was  al>- 
sent  from  tbe  city  at  tbe  time  the  engross- 
ment was  completed,  and  for  several  days 
thereafter,  did  not  relieve  tbe  defendant 
from  the  necessity  of  diligence  in  ascertain- 
ing tbe  date  of  bis  return  and  in  seeking  to 
procure  his  authentication  to  the  bill.  Any 
unreasonable  delay  therein  is  subject  to 
tbe  same  rule  as  in  tbe  case  of  failing  to  en- 
gross the  bin.  Although  he  states  that,  up- 
on finding  that  tbe  Judge  was  absent  from 
the  city,  he  "left"  tbe  engrossed  bill  wltb  a 
"deputy  clerk"  in  tbe  county  clerk's  office, 
it  does  not  appear  that  he  requested  him  to 
present  it  to  tbe  Judge  for  his  signature,  or 
that  he  gave  him  any  direction  as  to  Its 
disposition,  except  that  about  a  month  later 
be  requested  him  to  note  upon  It  tbe  fact 
that  it  was  then  "on  file"  in  the  county 
clerk's  office.  There  is,  however,  no  pro- 
vision of  law  authorizing  a  bill  of  exceptions 
to  be  filed  with  the  clerk  before  it  has  re- 
ceived tbe  signature  of  tbe  Judge;  nor  is  it 
made  the  duty  of  the  clerk  with  whom  it 
may  be  "left,"  to  deliver  the  engrossed  bill 
to  the  Judge  for  bis  signature.  The  attor- 
ney, by  this  act,  merely  made  the  deputy 
clerk  his  depositary  of  tbe  document  until 
he  subsequently  withdrew  it  from  bis  cus- 
tody. 

Whether  a  party  has  exercised  due  dili- 
gence in  causing  a  bill  of  exceptions  to  be 


engrossed  after  it  is  settled,  oc  In  presenting 
it  to  tbe  judge  for  Ills  signature  after  it  has 
been  engrossed.  Is  to  be  determined  by  tbe 
Judge  under  the  circumstances  of  each  case; 
and  bis  determination  thereon  is  so  largely  a 
matter  of  discretion  that,  unless  it  is  made 
to  appear  that  be  has  abused  his  discretion, 
ills  determination  will  be  accepted  as  correct 
and  conclusive.  Galbralth  v.  Lowe,  supra. 
Tbe  refusal  of  the  Judge  to  settle  the  bill  of 
exceptions  is  not  an  appealable  order  or  tbe 
subject  of  an  appeal.  Any  improper  or  un- 
authorized refusal  to  settle  or  to  certify  to 
a  bill  of  exceptions  is  to  be  corrected  by 
means  of  a  writ  of  mandate.  Whipple  t. 
Hopkins,  119  Cai:  349,  51  Pac.  535;  Murphy 
v.  StelUng,  138  Cal.  641,  72  Pac.  176. 
The  order  is  affirmed. 

We  concur:    HALL,  J.;   COOPER,  J. 


»  CaL  App.  M» 
COX   T.    SOUTHERN   PAC.   B.   CO. 

(Court  of  Appeal,  Second  District,  California. 
Nov.  23,  1905.) 

Appeali— Title  to  Lano. 

In  an  action  against  a  railroad  company 
for  killing  horses,  where  the  gist  of  the  action 
was  defendant's  negligence  after  the  hones 
were  on  the  track  and  the  Judgment  was  less 
than  1300,  findings  as  to  the  title  to  the  land 
adjacent  to  the  railroad  were  immaterial,  and 
tbe  appeal  was  not  within  the  jarisdiction  of  die 
appellate  court. 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty;  W.  B.  Wallace,  Judge. 

Action  by  Richard  F.  Cox  against  the 
Southern  Pacific  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Dismissed. 

Rehearing  denied  by  Court  of  Appeal.  De- 
cember 22,  1905 ;  by  Supreme  Court,  January 
22,  1906. 

Maurice  E.  Power,  for  appellant  T.  E. 
Clark,  for  respondent. 

SMITH,  J.  Tbe  defendant  appeals  from 
a  Judgment  against  It  for  the  sum  of  $250, 
rendered  on  appeal  from  a  Justice's  court 
The  Judgment  Is  for  damages  for  the  killing 
of  a  horse  and  mare  of  tbe  respondent  by  the 
appellant's  train;  and,  the  amount  involved 
being  less  than  $300,  the  respondent  urges 
that  the  case  is  not  within  the  Jurisdiction 
of  this  court  There  is  no  reply  from  tbe 
appellant  on  this  point;  but  it  seems  that 
the  point  was  urged  by  the  defendant  in  the 
lower  court  on  tbe  grotmd  that  the  case  in- 
volved a  question  of  title  as  to  real  property. 
There  is,  however,  nothing  In  this  contention. 
Tbe  first  count  of  the  complaint,  indeed,  al- 
leges that  tbe  plaintiff's  horse  entered  upon 
tbe  track  through  a  gap  in  defendant's  fence, 
wblcb  was  negligently  and  carelessly  left 
open;  and  In  tbe  amended  answer  it  Is  al- 
leged, in  effect  that  the  land  adjacent  to  tbe 
fence,  where  the  gap  was,  was  at  all  tbe 
times  mentioned  in  tbe  complaint  tbe  proper- 


Digitized  by  VjOOQlC 


Gali). 


CliARK  T.  RAUE& 


M 


ty  of  Klttie  Col^um,  and  that  plfllht-iff  did' 
not  have  any  right  or  title- thereto;  and  the 
court  finds  that  this  and  all  the  other  allega-- 
tlona  and  denials  of  defendant's  answer  are 
untrue,  which  Is,  In  effect,  to-  find  oa  a  ques- 
tion as  to  the  title  of  the  land.  And  It  is 
also  true  that  it  appears  from  the  evidence, 
without  contradiction,  that  the  land  was  the 
land  of  Kittle  Colbum,  and  that  it  was  ex- 
pressly admitted  by  the  plaintiff  on  the  trial 
that  he  neltb«r  had  nor  claimed  any  Interest 
therein.  But,  looking  at  the  complaint.  It 
will  be  seen  that  It  is  alleged  that  the  death 
of  the  horse  resulted  from  the  negligence  and 
recklessness  of  the  defendant's  employes  af- 
ter the  horse  was  on  the  track ;  and  this  must 
be  taken  as  the  gist  of  the  action.  The  al- 
legation  and  finding  as  to  the  title  of  Kittle 
Cblbnm  and  the  plaintiff,  respectlTely,  to  the 
land  adjacent  to  the  railroad,  are  therefore 
immaterial. 

The  appeal  must  therefore  be  dismissed, 
and  It  is  so  ordered. 

We  concnr:    6RAT,  P.  J.;  AIiLEN,  J. 

1  CaL  An*.  M 

JjAHQUBY  r.  FINNALIi  et  al. 

(Court  of  Appeal,  Second  District,  California. 
Nov.  21,  1905.) 

bxemptions  —  houbbhold  fubritxibk  —  in- 

bvbjlvck  Funds. 
The    proceeds   of   a   policy    of   insurance 
covering  household  furniture,  which  is  exempt 
from  execution  under  Code  Civ.  Proc.  i  690, 
are  likewise  exempt. 

(Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Exemptions,  S  T9.] 

Appeal  from  Superior  Court,  Los  Aqgeles 
County ;  N.  P.  Oonrey,  Judge; 

Action  by  Georgia  liSngley,  trnstee,  against 
the  Glens  Falls  Insurance  Company  In  which 
John  E.  Flnnall  and  others  were  substituted 
as  defendants.  From  the  judgment  rendered, 
certain  defendants  appeal.    Affirmed. 

Mnnson  &  Barclay  and  Trusten  P.  Dyer, 
for  appellants.  John  R.  Layng,  for  respondent; 

SMITH,  J.  The  suit  was  originally  brought 
by  the  plalntlfF,  as  trustee  of  her  mother, 
Mrs.  Mary  E.  Langlcy,  against  the  Glens 
Falls  Insurance  Company  to  recover  $050, 
due  to  Mrs.  Langley  as  beneficiary  under  a 
policy  of  insurance  of  certain  household  furni- 
ture and  family  wearing  apparel  belonging 
to  her;  bnt  on  affidavit  of  the  original  defend- 
ant, under  section  386  of  the  Code  of  Civil 
Procedure,  and  payment  of  the  amount 
claimed  Into  court,  the  present  defendants, 
who  had  gamisheed  the  ampunt  due,  were 
snbstitnted  In  place  of  the  original  defendant. 
Judgment  was  afterwards  rendered  against 
the  corporation  defendant  and  the  defendant 
Walker,  who  now  appeal. 

It  Is  admitted  that  the  Insured  property 
was  exempt  from  execution  under  the  pro- 
visions of  section  690  of  the  <!!ode  of  Civil 
Procedure,    and    the    question   involved    Is, 


wheOiep,  under  tKe  clrcufeastances  of  the  casei- 
tjie  money  received  upon  the  policy  of  In- 
Buronce  is  likewise  exempt.  On  this  question,, 
the  authorities  of  other  states  are  somewhat 
conflicting,  but  the  weight  of  authority  seons 
to  be  for  the  affirmative  of  the  question. 
Fr^emaii  on  Executions,  S  235;  12  Am.  &  Eng. 
Ency.  of  Law,  152^  Puget  Sound,  etc.,  Co.  v. 
Jeffs  (Wash.)  89  Paa  962,  27  L.  R.  A.  808. 
48  Am.  St  Bep.  885.  This,  we  think,  is  the 
better  opinion,  and,  it  Is  supported  by  the 
decision  of  the  Supreme  Court  in  Houghton 
V.  Lee,  50  Cal.  101,  where  It  was  held,  with 
regard  to  money  received  from  insurance  on 
the  homestead  and  household  furnltore,  "that 
the  sum  due  from  the  insurance  comi>any  was 
not  subject  to  gamltimiait  by  a  creditor  of 
the  husband,"  or,  as  otherwise  expressed, 
"that  money  due  from  an  insurance  company 
for  indemnity  for  loss  of  the  homestead  resi- 
dence  by  fire,  retains  the  character  of  the 
premises  destroyed,  and  Is  not  subject  to 
execution."  Freeman  on  Executions,  S  286 
ad  fln.  It  Is  true,  as  pointed  out  by  tiie 
appellants'  counsel,  that  no  distinction  was- 
made  in  the  case  cited  by  counsel,  or  by  the 
court,  between  the  money  due  for  the  loss  of 
the  Irallding  and  that  due  for  the  loss  of 
the  furniture;  and,  hence.  It  Is  claimed  the 
case  Is  not  a  direct  authority  for  the  position 
that  the  same  role  will  apply  to  the  case 
where  the  property  insured  was  exempt  furnl-. 
ture,  and  this  we  are  inclined  to  concede,  or, 
rather,  we  think  It  probable  the  court  re- 
garded the  furniture  as  merely  an  accessory 
to  the  homestead.  Freeman  on  Executions, 
§  236  ad  fin.  But  no  distinction  in  principle 
can  be  made  between  the  proceeds  of  the  sole 
of  the  homestead  and  those  of  other  exempt 
property,  and  the  decision  must  therefore  be 
held  to  apply  to  the  case  before  us.  The> 
principle  of  the  decision  seems  to  be — at  least 
In  the  case  where  the  conversion  of  exempt 
property  Is  In  Invitum — that  the  conversion 
of  the  property  does  not  affect  Its  status. 
There  may  be,  indeed,  some  qualifications  to 
the  principle  thus  established;  such,  e.  g.,  as 
that  the  principle  will  apply  only  where  the 
proceeds  of  the  sale  remain  distinguishable, 
or  even  that  it  may  not  apply  where  the 
intention  Is  manifestly  not  to  reconvert  the 
money  into  exempt  property.  But  these  ques- 
tions are  not  involved  in  the  present  case. 
The  Judgment  is  affirmed. 

We  concur:    GRAY,  P.  J.;  AXLEN,  J. 


I  Cal.  App.  SB» 
CLARK  et  al.  v.  RAUER. 

(Court  of  Appeal,  First  District,  California. 
Nov.   25,  1805.) 

1.  Appbal  — Pbescmptions  — Nbw   Tbiai.  — 

Grounds  fob  Decision, 
An  order  granting  a  new  trial  is  presumed 
on  appeal  to  have  been  made  on  a  valid  reason. 

[Ed.   Note. — For  cases  in  point,   see  vol.  3, 
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2.  New  Tbial  —  Stateurt  on  Uozion  — 

AlUENOMSNT. 

Where  a  statement  on  a  motion  for  a  nexr 
trial  contained  no  speciScations  of  error  or 
jiaiticulars  wherein  the  evidence  was  insufficient 
to  justify  the  decision,  it  was  proper  for  the 
court  to  allow  an  amendment  by  inserting  them. 
[£M.  Note. — For  cases  in  point,  see  voL  87t 
Cent  Dig.  New  Trial,  §  269.] 

3.  SaUE  —  SPECIFICA.TIONS    Of    EbBOK— SUITI- 
OIENCT. 

A  specification  of  error  in  a  statement  on 
a  motion  for  a  new  trial  that  "there  has  been 
no  evidence  introduced  at  the  trial  tending  to 
show  that  the  plaintiffs  were  injured  by  any 
acts  of  the  aefendant,  or  that  the  plaintiff  has 
sustained  any  loss  by  reason  of  any  act  of  the 
defendant,"  was  sufficient. 

[Ed.  Note. — For  cases  in  point,  see  toL  87, 
Cent.  Dig.  New  Trial,  §  257.] 

4.  Appbai.—  Rbvikw  —  FlNDINOa—  EVIDXHOl 

PoiNTiNQ  Out— EviDENCB  Relied  on. 

It  is  the  duty  of  the  appellant  to  point  out 
the  evidence  to  overthrow  tjie  ruling  of  the  trial 
court  on  the  sufficiency  of  the  evidence  to  sup- 
Ifortm  finding,  and  not  the  duty  of  the  app6Uate 
court  to  look  for  it  in  the  evideDfce. 

Appeal  from  Superior.  Court,  City  and 
Connty  of  San  Francisco;  J.  M.  Xrontt, 
Judge, 

Action  by  Charles  H.  Clark  and  another 
against  J.  J.  Baner.  From  an  order  granting 
plaintiffs'  motion  for  a  new  trial,  defendant 
appeals.   Affirmed. 

I.  F.  Chapman,  for  appellant    Macks  & 

Tomsky,  for  respondents. 

COOPER,  J.  This  appeal  Is  from  an  order 
granting  the  motion  of  plaintiffs  for  a  new 
trlaL  In  such  case  all  presnmptlons  are  In 
favor  of  the  order,  and,  unless  It  is  shown  to 
the  contrary,  we  will  presume  that  the  order 
was  made  upon  some  valid  reason. 

Appellant  states  that  the  motion  for  a  new 
trial  was  argued  in  October,  1902,  and  his 
"contention  there  was  that  respondents'  mo- 
tion should  be  denied  on  the  ground  that  the 
statement  on  motion  for  a  new  trial  contained 
no  specifications  of  error,  or  particulars 
wherein  the  evidence  was  insufflcient  to 
Justify  the  decision."  The  court  however, 
permitted  the  respondents  to  amend  their  state- 
ment by  inserting  such  specifications  and  par- 
ticulars. The  court  did  not  abuse  Its  discre- 
tion in  allowing  the  statement  to  be  so  amend- 
ed, It  was  proper  and  right  for  the  court  to 
allow  the  amendment  so  that  the  motion 
might  be  presented  on  its  merits.  In  re  Lamb, 
95  Cal.  408,  30  Pac.  568.  The  specifications  as 
amended  are  sufficient  under  the  liberal  rule 
now  allowed  In  this  court  It  la  specified 
"that  there  has  been  no  evidence  introduced 
at  the  trial  of  this  cause  tending  to  show  that 
the  plaintiffs  were  injured  by  any  acts  of  the 
defendant  or  that  the  plaintiff  has  sustained 
any  loss  by  reason  of  any  act  of  the  defend- 
ant" Appellant  has  not  pointed  out  the  evi- 
dence that  tends  to  support  the  findings  In 
this  regard.  It  is  not  the  duty  of  this  court 
when  a  finding  Is  attacked  and  the  court 
below  has  held  It  without  support,  to  look 


through  a  mass  of  evidence  for  the  purpose  of 
finding  sufficient  to  overthrow  the  ruling  of 
the  trial  court 

The  complaint  allies  two  different  causes 
of  action.  It  is  alleged  in  each  that  In  April, 
1899,  the  defendant  on  a  claim  belonging  to 
plaintiffs  and  assigned  to  defendant  for  col- 
lection only,  obtained  a  judgment  against 
James  Bouudtree  and  H.  E.  Roundtree  for 
$850.55,  with  Interest  from  date  of  Judgment 
The  first  cause  of  action  allegea  that  the  de- 
fendant without  the  ooQsent  of  plaintiffs, 
compromised  and  settled  said  judgment  and 
caused  it  to  be  satisfied  Of  record;  that  plain- 
tiffs have  received  no  part  of  said  Judgment 
and  the  same  has  been  lost  to  them,  to  their 
damage  In.  the  sum  of  $350.65.  It  Is  not  air 
l%ed  what  amount  was  paid  to  defendant  by 
way  of  comprcKuise,  If  anything,  nor  that  the 
Judgment,  was  of  any  valna  Our  attention  Is' 
not  called  to  any  evidence  as  to  these  matters, 
or  showing  ahy  damage  to  plaintiffs.  The 
second  cause  of  action  alleges  that  defendant; 
received  the  sum  of  $350.55  on  said  Judgment 
and  had  not  pald1h6  same  to  plalntifEs,  nor 
any  part  thereof.  There  la  no  claim  that  any 
evidence  was  introduced  to  sustain  this  latter 
cause  of  action. 

It  follows  that  the  order  must  be  affirmed, 
and  It  is  so  ordered. 

We  concur:    HARBISON,  P.  J.  t   HAIiL,J. 


J  Cal.  App.  SOS 
LOS  ANGELES  PRESSED  BRICK  CO.  v. 
LOS  ANGELES   PACIFIC   BOULEVARD 
&  DEVELOPMENT  CO.  et  al. 

(Court  of  Appeal,  Second  District  California. 
Nov.  28,  1905.) 

Mecharics'    Lieks— Matbbialicen— Soboor- 
TBAOTOBS— Appeal. 

Where  a  conwiaint  to  foreclose  a  mechan- 
ic's lien  for  materials  furnished  a  subcontractor 
showed  the  existence  of  an  unpaid  balance  in 
the  liands  of  the  owner  and  that  plaintiff  had 
a  claim  against  it  which  he  was  entitled  to 
enforce  by  the  foreclosure  of  a  mechanic's  lien, 
the  complaint,  in  the  absence  of  any  claim 
on  the  fund  by  the  contractor,  was  not  de- 
murrable for  failure  to  allege  that  anything 
was  due  and  unpaid  from  the  contractors  to  the 
subcontractor  at  the  time  the  notice  was  given. 

Appeal  from  Superior  Court  Los  Angeles 
County;  Waldo  M.  York,  Judge. 

Action  by  the  Los  Angeles  Pressed  Brick 
Company  against  the  Los  Angeles  Pacific 
Boulevard  &  Development  Company  and  oth- 
ers From  a  Judgment  sustaining  a  de- 
murrer to  the  complaint  plaintiff  appeals. 
Reversed. 

Rehearing  denied  by  Court  of  Appeal,  De- 
cember 23, 1905;  by  Supreme  Court  January 
24,  1900. 

Hunson  &  Barclay,  for  appellant  Ghas. 
L.  Batcheler,  R.  H,  F.  Variel,  and  Barstow 
&  Variel,  for  respondents. 

GRAY,  P.  J.  The  action  la  to  foreclose  « 
mechanic's  lien.    The  defendants'  demurrer 
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to  the  complaint  was  sustained,  and  trom  the 
Judgment  wblcb  followed  the  plaintiff  ap- 
peals. 

Tbe  complaint  shows  that  plaintiff  famish- 
ed materials  to  defendant  Leonard,  subcon- 
tractor under  Brown  &  Alcorn,  contractors, 
to  be  used,  and  which  were  used.  In  the  con- 
struction of  the  building  belonging  to  defend- 
ant corporation  the  Los  Angeles  Pacific 
Boulevard  &  Development  Company.  The 
complaint  Is  in  the  usual  form  in  such  cases, 
and  sets  forth  that  at  the  time  the  statutory 
notice  was  given  by  the  plaintiff  to  the  own- 
er $4,609  was  yet  unpaid  to  the  contractors. 
Brown  &  AtcMn,  but  contains  no  allegation 
that  anything  was  due  and  unpaid  from 
-the  contractors  to  the  subcontractor  at  the 
time  this  notice  was  ^ven:  end  It  Is  claim- 
ed that  for  this  reason  alone  the  complaint 
Is  fatally. defective,  and  that  the  demurrer 
-was  therefore  properly  sustained. 

We  do  not  think  this  contentloa  ean  be  up- 
held. The  plaintiff  is  not  asking  for  a  per- 
sonal judgment  against  the  contractor.  All 
^e  seeks  Is  to  enforce  his  claim  upon  and 
against  a  certain  fund  which  he  in  effect 
alleges  to  be  In  the-  hands  of  the  defendant, 
owner  at  tbe  bnlldlog.  It  is  not  necessary 
-for  plaintiff  to  allege  or  show  that  no  one 
else  has  a  dalm  upon  that  fund.  If  any  oth- 
er party  also  claims  the  same  fund,  it  will 
be  time  enough  to  determine  that  claim  when 
It  is  set  np  by  the  claimant  in  some  appro- 
priate manner.  Without  Its  being  set  up 
the  court  should  not  presume  that  it  exists, 
nor  Is  the  court,  upon  a  mere  demurrer  to 
tbe  complaint,  to  act  upon  any  theory  that 
there  may  possibly  be  any  such  claim.  The 
complaint  shows  the  existence  of  this  un- 
paid balance  in  the  hands  of  the  owner,  and 
that  plaintiff  has  a  claim  against  it  that  he 
Is  entitled  to  enforce  by  the  foreclosure  of 
a  Hen  given  him  by  statute,  and  this  is  all 
tbat  Is  necessary  to  constitute  a  cause  of  ac- 
tion. Nor  can  there  be  any  possible  reason 
for  the  claim  of  the  contractor  here  made 
that  the  complaint  Is  not  as  certain  as  It 
onicht  to  be  In  this  respect.  Greater  cer- 
tainty In  a  complaint  Is  required  only  where 
something  necessary  to  constitute  a  cause  of 
action  cannot  be  thorOnghly  nnderstood  from 
the  language  used,  and  the  defendant  desires 
more  nrcorate  information.  Does  not  tbe 
contractor  defendant  know  whether  he  has 
a  claim  against  the  fund  or  not?  And  why 
does  he  demand  more  accurate  Information 
as  to  a  matter  which  must  from  the  nature 
of  things  be  peculiarly  within  his  own  knowl- 
edge? Why,  also,  does  he  demand  that  a 
claim  of  his  that  he  has  never  yet  made 
shonld  be  negatived  In  the  complaint  of  a 
PArty  that  presumptively  knows  nothing  of 
Its  frxistence?  There  is  no  requirement  that 
any  notice  shall  be  given  the  contractor, 
and  hence  no  necessity  to  allege  any  such  no- 
tice In  the  complaint.  As  the  case  is  presentr 
ed  to  as.  tbe  decision  of  any  further  ques- 
t^n  would  be  mere  (Uctum,  not  binding  Iq 


this  or  any  other  case.  We  cannot  properly 
determine  tbe  effect  of  the  payment  of  the 
subcontractor  by  the  contractor  until  wo 
know  that  such  payment  has  been  made. 
The  judgment  Is  reversed,  with  directions 
to  overrule  tbe  demurrer  and  permit  tbe  de- 
fendants to  answer. 

We  concur:    SMITH,  jr.;  ALLBN,  3. 


1  CaL  App.  SM 
SANGUINETTI  v.   PELUGBINI. 

(Court  of  Appeal,  Third  District,  California. 
Nov.  2T,  !«».) 

1.  EXECUTOBS  ADD  ADiaKIST&ATOibB— ACTIOnS 
■p''£VJ[OENCX. 

'  lb  an  action  on  a  claim  against  a  dece- 
dent's estate,  a  letter  written  by  plaintiff  to 
third  persons  in  respect  to  the  claim,  in  which 
he  stated  the  amount  owed  b;  the  decedent  to 
him  to  be  greater  than  the  amo'unt  of  the  Claim 
«aed  on,  and  endeawrsd  to  sxpiain  aueh  amount, 
.was  properly  admitted  as  sndencc  tending  to 
discredit   plaintiff's   claim. 

2.  Appeaj^H  A  BMT.irsa  £bbo«— Exd-osion  or 

BVIDENCE. 

'   '     Exclusion  of  evidence  as  to  items  of  Is- 
debtedness  is  not  reversible  error,  where  im- 
mediately thereafter  the  frltnesB  is  permitted 
to  testify  to  the  compositieq  of  tbe  items. 
8.  Same— Refusal  xo  Sxbike  Evidence. 

The  refusal  to' strike  out  hearsay  evidence 
Is  harmless,  where  tbe  facts  shown  by  sudi 
evidence  are  otherwiM  proven. 

4.  EXECITTOBS  ABD  AoumiSTBATOBB— AOtlONS 

ON  Claims  —  Payment  —  Sufficiknot  of 

Evidence. 
In  an  action  on  a  claim  against  tbe  estate 
of  a  decedent,  evidence  held  sufficient  to  support 
a  finding  that  the  claim  had  been  fully  paid  and 
discharged  prior  to  the  decedent's  death. 

5.  Tkial— FiNDiNQs— Stjfficiekcy. 

In  an  action  on  a  claim  against  tbe  estate 
of  a  decedent,  where  the  court  finds  that  the 
claim  has  been  paid  and  that  notliing  is  due, 
it  is  unnecessary  to  make  a  farther  finding  on 
evidence  of  the  usury  law  of  tbe  country  in 
which  the  debt  was  contracted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  H  940,  941.] 

6.  Payment— Evidence— BuBDEN  or  Pbooj. 

Where  a  complaint  alleges  a  debt  and  tbe 
answer  alleges  payment,  and  plaintiff  proves 
tbat  the  debt  was  contracted,  tbe  burden  of 
proving  payment  is  upon  defendant 

[Ed.  Note. — For  cases  in  point,  see  voL  89, 
Cent.  Dig.  Payment,  8  196.] 

Appeal  from  Superior  Court,  San  Joaquin 
County;  P.  H.  Smith,  Judge. 

Action  by  John  Sanguinetti  against  An- 
tonla  Peliigrlni,  as  administratrix  of  tbe 
estate  of  Louis  T.  Banche,  deceased.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Miller  &  Clark,  for  appellant  A.  H.  Ash- 
ley and  J.  Frank  Brown,  for  respondent 

BUCKLES,  J.  This  Is  an  action  against 
the  administratrix  to  recover  the  amount 
claimed  to  be  due  upon  tbe  following  instru- 
ments set  out  in  a  claim  presented  to  tbe 
administratrix  and  te 
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"Hunker  Creek,  November  16,  1900. 
No.  10  Above. 
"I,  Thomas  Banche,  received  tbls  16th  day 
of  November,  A.  D.  1900,  the  sum  of  $300 
hundred  dollars  from  John  Sangulnettl  of 
this  plaoe,  as  a  loan,  for  the  purchase  of  a 
rooming  house  on  Third  St,  and  between 
Second  and  Third  avenue.  In  the  city  of  Daw- 
son, X.  T.,  called  <}andolpo8  House,  at  Ave  per 
cent  a  month. 

"Louis  Thomas   Banche,   Debtor. 
"Vitnes:    L.  Podesta." 

"Hunker  Creek,  December  11, 1900. 

"I,'  L.  Thomas  Banche,  have  this  day  re- 
ceived $152.80  in  gold  dust,  as  a  loan,  from 
John  Sangulnettl,  to  be  paid  in  6  months,  at 
five  per  cent  a  month  interest 

"L.  Thomas  Banch^  of  Dawson,  T.  T. 

"Weitness:    L.  Podesta." 

These  two  Instruments  were  made  Into  a 
claim,  presented  to  the  administratrix  In  due 
.time,  and  the  claim  was  rejected.  The  two 
Instruments  amounted  to  $452.80  and  the  in- 
terest claimed  thereon,  $636.84,  making  a 
total  claim  of  $1,089.64.  The  answer  allies 
payment  Th«  court  foimd  nothing  due,  and 
judgment  was  rendered  for  defendant 

The  appeal  Is  from  the  judgment  The 
said  Iiouis  Banche  died  Intestate  on  February 
14,  1902,  at  Dawson  City,  Yukon  Territory, 
and  Antonla  Pelligrlnl  was  duly  appointed 
administratrix  by  the  superior  court  of  San 
Joaquin  county,  Cal.,  qualified,  gave  notice 
to  creditors,  and  plaintiff  presented  his  said 
claim  and  the  same  was  rejected  as  afore- 
said. The  plaintiff  was  a  witness,  and  testi- 
fied that  when  Banche  died  he  owed  him  the 
$300  represented  In  Exhibit  1  and  the  $1.52.80 
represented  In  Exhibit  2.  After  Banche's 
death  plaintiff  made  out  a  typewritten  state- 
ment that  Banche  owed  him  $700  and  sent  it 
to  Cooper  Bros.,  at  Dawson,  and,  upon  in- 
quiry from  the  Cooper  Bros,  as  to  the  claim 
that  Banche  owed  plaintiff  $700,  plaintiff 
isent  the  following  letter  to  explain  the  mat- 
ter: "Stockton,  Cal.,  May  11th,  1902.  Mess. 
Cooper  Bros.,  Dawson.— -Gentlemen :  In  re- 
gard to  the  $700.00  I  loaned  to  Thomas 
Banche,  which  you  do  not  understand,  will 
state  that  at  one  time  I  gave  him  $300.00  and 
at  another  $200.00  when  he  went  into  the 
lodging  house  business,  for  which  I  hold 
notes.  And  I  paid  to  Mrs.  George  Cooper, 
of  San  Francisco,  $100.00;  and  Tom  collected 
from  Jack  Collins  $100.00,  which  was  due 
me.  I  remain,  yours  truly,  John  Sangul- 
nettl." This  letter  was  Introduced  in  evi- 
dence by  defendant  over  the  objection  of 
plaintiff.  It  bore  directly  upon  the  trans- 
action about  which  the  court  was  then  in- 
quiring, and  was  properly  admitted  as  evi- 
dence tending  to  discredit  plaintiff's  claim. 
It  will  be  observed  that  he  was  trying  to  ex- 
plain his  claim  that  Banche  owed  him  $700, 
and  that  the  $300,  the  $200,  and  the  $100  he 
says  be  paid  Mrs.  Cooper,  and  the  $100 
Banche  had  collected  from  Collins,  just  make 
the  $700  be  claims  Banche  owed  him.    It 


appears  from  other  witnesses  in  the  ease  that 
plaintiff  had  received  the  $100  Bancbe  col- 
lected from  Collins  for  him,  and  that  he 
asked  Collins  to  pay  it  again.  Cooper  paid 
Banche  the  $100,  to  be  given  plaintiff  to  car- 
ry to  Cooper's  wife  in  Stockton.  There  Is 
no  legal  evidence,  however,  to  show  that 
Bancbe  ever  paid  it  over  to  plaintiff.  How- 
ever, the  claims  for  the  $100  collected  from 
Collins  and  the  $100  paid  to  Cooper's  wife 
were  abandoned  by  plaintiff,  when  he  pre- 
sented his  claims  against  the  estate  of 
Banche,  and  It  must  therefore  be  presumed 
that  Banche  did  not  owe  him  these  two 
amounts.  The  witness  Lulgi  Podesto,  who 
signed  both  Instruments  on  which  this  claim 
Is  based,  came  to  Dawson  City  with  plaintiff 
in  1898,  and  they  worked  together  in  the 
mines  and  were  partners,  says:  Plaintiff 
gave  Banche  the  $300  mentioned  In  plalntilTB 
Exhibit  1,  in  his  presence,  and  Banche  wrote 
the  paper  and  signed  it  and  gave  It  to  plain- 
tiff. He  signed  as  a  witness,  but  does  not 
remember  at  whose  request  That  Banche 
said  he  wanted  the  money  to  start  a  lodging 
house.  The  money  was  In  gold  dust  and  all 
that  was  said  by  either  about  interest  was 
when  Bancbe  read  over  the  note  to  Sangul- 
nettl before  he  signed  It  and  said  that  he 
put  in  the  note  that  he  was  to  pay  6  per  cent 
per  month  interest  This  witness  says  that 
this  exhibit  was  delivered  when  the  $300  was, 
and  that  it  was  November  16,  1900.  The 
same  thing  was  repeated  in  relation  to  the 
$162.80,  with  the  exception  that  the  witness 
did  not  see  plaintiff  deliver  to  Banche  any 
gold  dust  at  that  time,  but  saw  Banche  g^ive 
the  paper  to  plaintiff,  and  that  it  was  signed 
and  executed  December  11,  1900.  He  did  not 
know  anything  about  the  interest  or  whether 
Banche  promised  to  deliver  back  to  plaintiff 
gold  dust  or  money.  On  cross-examination 
Podesto  said  he  had  received  a  letter  from 
plaintiff  about  a  month  before  his  dei)osItion 
was  taken.  He  did  not  know  whether  Banche 
had  repaid  plaintiff  the  $152.80  just  before 
plaintiff  had  left  Dawson  or  not  but  did  not 
think  he  had;  finally  was  sure  that  he  had 
not  paid  it  He  said  he  and  plaintiff  loaned 
Banche  and  a  man  by  the  name  of  Cooper 
$600  to  get  "grub"  with  to  work  the  Ameri- 
can Gulch  property,  that  this  was  in  October, 
1900,  and  that  this  $500  had  been  repaid,  and 
payment  is  contradicted  by  other  witnesses. 
The  plaintiff  was  ai^ed  on  redirect  ex- 
amination this  question:  "Mr.  Miller:  What 
items  of  Indebtedness  did  Banche  owe  you, 
outside  of  the  items  set  out  in  your  claim 
against  the  estate,  at  the  time  he  died? 
Mr.  Ashley:  We  object  to  that,  unless  it  be 
limited  to  after  the  death,  not  being  re- 
direct examination  and  within  the  Inhibition 
of  section  1880,  Code  of  Civil  Procedure. 
The  Court:  Objection  sustained  to  question 
in  its  present  form.  Mr.  Miller:  We  ex- 
c^t"  We  think  there  is  no  reversible  error 
in  this  ruling,   inasmuch   as   plaintiff   was 

Immediately  permitted  to  give^ey^^i|(i^to 
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sbo-vi  of  wbat  -tlie  Item  of  I^OO.was  com- 
posed, as  follows:  The  following,  questlou 
was  then  asked  plaliititC,  to  which  there 
was  no  objection:  "What  is  that  amovmt  of 
$200  set  out  in  Defendant's  Exhibit  A,  com- 
posed of — ^what  items  make  up  the  amount 
of  $200  as  set  out  there?"  The  answer  was 
that  the  $152.80  was  a  part  of  that  $200  iu 
Exhibit  A,  and  that  "I  gave  him  gold  dust 
to  make  up  the  $200 ;  I  gave  him  four  ounces 
at  one  time  and  three  ounces  at  another 
to  make  up  the  balance  of  $200."  Plaintiff 
further  testified  that  the  said  dust  was 
worth  from  $15.40  to  $16  an  ounce.  No  ob- 
jection was  made  to  these  questions.  This 
evidence  surely  had  a  tendency  to  impeach 
the  plaintiff's  evidence.  The  difference  be- 
tween $200  and  the  $152.80  is  $47.20,  while 
seven  ounces  of  gold  dust,  at  the  lowest  price 
stated  by  plaintiff,  would  be  worth  $107.80, 
which  latter  sum,  added  to  the  $152.80,  would 
make  the  sum  of  $260.60,  Instead  of  $200. 
Evidently,  when  plaintiff  stated  he  had  given 
Bancbe  seven  ounces  of  gold  dust  to  make 
up  the  balance  of  the  $200,  he  did  not  con- 
sider what  the  seven  ounces  would  amount 
to.  This  discrepancy  is  important  in  view 
of  other  differences  in  other  parts  of  the  testi- 
mony in  the  case  which  tend  to  impeach 
the  plaintiff.  After  the  plaintiff  had  heard 
of  the  death  of  Banche  he  visited  and  talked 
with  the  witness  Dominlco  Bertottl  at  Stock- 
ton, who  says  the  plaintiff  asked  him  If 
Banche  had  any  property,  and  when  he 
asked  plaintiff,  "What  do  you  ask  me  for?" 
plaintiff  replied:  "Because  he  tell  me  that 
be  wanted  to  put  a  little  stand  close  to  the 
lodging  house  he  had,  and  he  said  he  didn't 
have  no  money;  he  asked  me  for  money;  I 
didn't  have  no  money.  I  had  some  gold  dust 
for  $86  and  a  few  cents.  Now  I  am  ashamed 
to  ask  the  old  lady."  The  plaintiff  denied 
having  mentioned  $80  to  Bertotti. 

Antonia  Pelllgrlni  testified  that  in  March, 
1902,  the  plaintiff  called  upon  her  at  her 
home  in  Sacramento,  and  said  to  her:  "Tom 
had  bad  luck  there.  He  was  a  good  boy. 
Towards  the  last  one  day  he  asked  me  if 
I  could  lend  him  some  money.  He  said  he 
had  no  money.  I  had  some  gold  chunks  or 
gold  dust  I  told  him  I  would  let  him  have 
that  gold  dust.  I  took  It  out  of  the  sack 
and  weighed  it  In  the  store.  Tom  had  a 
little  store  in  front  of  the  lodging  hous^ 
and  we  weighed  it  in  the  store  there,  and 
it  amounted  to  $86.70;  that  was  all  the 
money  and  gold  dust  I  had  in  my  possession 
at  that  time.  He  said  nothing  about  Banche 
oiwiog  blm  any  other  money  or  amount, 
and  then,  when  be  had  said  this,  he  said, 
'But  that's  all  right'"  Mrs.  Banche,  the 
mother  of  said  deceased,  also  testified  to  the 
same  statement  and  was  present  when 
plaintiff  called  on  Antonia  Pelllgrinl.  James 
Cooper,  who  was  mining  in  American  Gulch, 
25  miles  from  Dawson,  one  of  the  party  for 
whom  Bancbe  borrowed  the  $300  from  plain- 
tiff, and  tbe  $200  from  plaintlfTs  partner. 


the  witness  .Lulgl  Podesto,  testified,  to^  tl^p 
payment  of  the  said  sum  of  $300  and  $200, 
and  after  Cooper  had  received  the  typewrit- 
,ten  statement  from  plaintiff  showing  Bancbe 
to  be  indebted  to  him  in  the  sum  of  $700 
be  says  plaintiff  was  in  Dawson  and  met 
James  and  George  Cooper,  when  the  Coopers 
Interrogated  him  about  all  tbe  items  of  bis 
statement  This  witness  says:  "We  asked 
him  all  about  the  items  of  Ills  typewritten 
statement  and  all  he  could  account  for  was 
the  item  of  $152.80.  He  merely  said  Banche 
had  borrowed  it  one  time  and  another,  but 
be  could  not  tell  us  for  wbat  be  bad  bor- 
rowed it  •  *  *  Tbe  $152.80  was  bor- 
rowed for  tbe  lodging  house  and  paid  when 
Sanguinettl  went  outside.  •  *  •  I  told 
Banche  in  tbe  presence  of  Sanguinettl  be 
could  turn  over  tbe  $150  of  the  gold  dust 
be  was  holding  for  me  and  my  brother  to 
Sanguinettl  to  pay  that  $152.80,  which  I  am 
sure  be  did."  As  to  the  loan  of  $300  to 
Banche  by  Sanguinettl,  tbe  witness  said  he 
was  not  present  but  that  be  knew  Bancbe 
went  to  Sanguinettl  to  borrow  it  and  came 
back  with  the  money  and  said  be  had  bor- 
rowed it  from  SangainettL 

Defendant  moved  to  strike  out  all  the  tes- 
timony of  witness  relating  to  the  indebted- 
ness of  tbe  $300  on  tbe  ground  that  it  was 
hearsay.  The  motion  was  denied.  The  wit- 
ness only  knew  from  what  Bancbe  did  and  said 
that  tbe  money  was  borrowed  from  Sangui- 
nettl, and  the  evidence  was  therefore  hear- 
say. But  it  had  already  appeared  In  tbe 
case  from  the  testimony  of  tbe  witness 
Podesto  that  Bancbe  bad  borrowed  $300  of 
Sanguinettl  for  tbe  Cooper  boys,  and  that 
the  same  had  been  paid.  There  was,  there^ 
fore,  no  harm  to  plaintiff  in  the  court  refus: 
ing  to  strike  out  Tbe  witness  then  testi; 
fied,  further,  as  to  what  Banche  had  told 
him:  "He  told  me  he  had  got  a  receipt  for 
It  He  told  me  he  gave  such  a  memoranda 
to  Sanguinettl.  Banche  told  me  he  bad  bor- 
rowed from  Sanguinettl  $152.80,  and  he 
borrowed  from  my  brother  George  and  I 
$150  to  pay  It  back."  The  witness  further 
testified  that  plaintiff  never  told  him  after 
Bancbe's  death  that  Banche  owed  him  any- 
thing. There  was  no  objection  made  to  this 
testimony.  Tbe  witness  George  Cooper  testi- 
fied that  be  was  familiar  with  tbe  business 
transactions  of  Banche  and  Sanguinettl  about 
loaning  certain  money  In  the  winter  of  1800, 
and  said:  "Xes,  I  know  of  the  loan  of  $300 
which  Banche  borrowed  from  Sanguinettl  to 
work  a  lay  on  American  Gulch,  and  another 
loan  of  $152.80  with  which  to  purchase  a 
rooming  house  in  Dawson.  I  know  of  no 
other  loans,  and  don't  believe  there  were 
any  others.  Banche  was  working  a  lay  on 
American  Gulch  with  me  and  my  partners, 
and  I  know  be  borrowed  $300  from  Sangui- 
nettl to  work  a  lay  with  us;  and  that  he 
afterwards  borrowed  about  $160  from  San- 
guinettl to  buy  a  rooming  house  In  Dawson. 
Banche  told  me  this,  and  so  did  Saogulnettl, 
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•  *  •  Bancbe  toM  me  he  gave  receipts 
for  these  amounts,  but  I  never  saw  anything 
In  writing  concerning  them.  Banche  bor- 
rowed $200  from  Lnlgl  Podesto  at  the  time  he 
borrowed  the  $300  from  Sangulnetti  to  work 
a  lay  on  American  Gulch.  Banche  stated 
that  he  gave  him  a  receipt  for  the  same. 
My  brother  and  I  gave  Banche  $600  on  May 
23,  1901,  with  which  to  pay  Sangulnetti  and 
Podesto,  •  *  •  and  both  Sangulnetti  and 
Podesto  acknowledged  to  me  personally  that 
they  received  the  money,  *  *  *  1  know 
the  written  memoranda  of  these  loans  were 
not  returned  to  Banche  because  Sangulnetti 
said  be  left  them  on  Hunker  Creek,  and 
Banche  told  me  he  guessed  it  was  all  right, 
as  he  had  known  the  boys  so  long  that  he 
didn't  think  it  made  any  difference  whether 
he  got  his  receipts  or  not"  The  witness  fur- 
ther testified  that,  when  plaintiff  returned 
to  Dawson  In  June,  1902,  he  questioned  him 
about  his  claim  of  $700  against  Banche,  ask- 
ing him  if  Banche  had  borrowed  that  much 
and  what  it  was  for,  and  plaintiff  could  not 
explain,  and  the  only  account  be  could  give 
was  that  he  had  let  Banche  have  $152.80 
for  his  lodging  house. 

From  this  evidence  the  court  had  to  deter- 
mine the  question  involved.  There  are  some 
sharp  conflicts  In  minor  parts  of  the  evi- 
dence. The  testimony  of  Podesto,  the  plain- 
tiff's partner,  would  seem  to  be  suflBclent  to 
establish  the  plaintiff's  claim,  if  true.  But 
the  facts  that  the  Coopers,  who  were  mining 
with  Banche  before  he  went  to  Dawson  to 
take  charge  of  the  rooming  house,  knew 
nothing  of  this  claim  of  plaintiff  that,  when 
asked  about  the  $300  In  the  claim,  plaintiff 
could  not  explain  it  or  tell  when,  where,  or  for 
what  It  was  loaned  to  Banche,  may  have  In- 
dicated to  the  court  that  Podesto  was  testi- 
fying solely  with  reference  to  the  $300  San- 
gulnetti loaned  Bancbe  to  enable  bim  and 
the  Cooper  Bros,  to  work  their  mine  in 
American  Gulch,  and  was  confused  as  to 
Banche  wanting  this  $300  for  the  lodging 
house.  The  testimony,  of  Podesto  was  by 
deposition,  and  appears  to  have  been  on  In- 
terrogatories. He  testified  he  could  read  Eng- 
lish, but  could  not  write  It,  and  yet  says  be 
signed  his  name  as  a  witness  to  both  In- 
struments. His  particularity  as  to  the  rate 
of  Interest,  and  how  it  came  to  be  placed  in 
the  $300  note,  may  of  itself  seem  as  though 
the  witness  had  been  posted  to  answer  In 
that  way.  We  think  that,  to  bring  all  the 
testimony  In  the  case  together,  there  Is  suffi- 
cient to  have  shown  the  court  below  that 
Podesto's  evidence  was  not  true.  Then  the 
testimony  of  plaintiff  in  reference  to  the 
$152.80,  and  the  letter  written  to  the  Cooper 
boys,  when  analyzed,  would  hardly  be  suffi- 
cient to  support  his  claim;  besides,  .It  Is 
shown  that  Cooper  gave  Banche  the  money, 
or  gold  dust,  with  which  to  pay  that  item, 
though  Cooper  did  not  see  Banche  pay  it 
over  to  plaintiff,  but  It  might  be  fairly  pre- 
sumed he  did,  because  Coopiar  directed  him  to 


do  so,  in  the  presence  of  plaintiff,  out  of  the 
gold  dust  the  Cooper  boys  bad  left  with 
Banche  to  be  exchanged  Into  cnrrency,  and 
because  Banche  did  pay  over  to  plaintiff,  at 
that  time,  the  $100  left  with  bim  to  be 
taken  to  Cooper's  wife,  and  the  $100  that 
Banche  bad  collected  for  plaintiff  from  Col- 
lins. The  fact  that  plaintiff  told  defendant 
and  Bancbe's  mother,  and  also  the  witness 
BertottI,  that  Banche  owed  him  $86.70  at 
the  time  of  his  death,  would  indicate  that  he 
owed  no  more,  and  that  the  claim  presented 
to  the  administratrix  was  false  and  an  after 
consideration.  The  Exhibits  1  and  2  were 
not  taken  up  when  payment  was  made,  as 
the  Cooper  boys  stated,  because  they  were 
not  present,  and  Bancbe  did  not  think  it 
necessary.  They  were  mentioned.  We  have 
set  out  so  much  of  the  evidence  because  It 
was  deemed  necessary  In  order  that  It  may 
be  seen  that  the  evidence  supports  the  court's 
findings  that  all  the  indebtedness  of  Banche 
to  plaintiff,  as  set  forth  in  the  claim  sued 
on,  had  been  fully  paid  and  discharged  prior 
to  Bancbe's  death. 

At  the  close  of  the  testimony  defendant 
asked  to  file  amendments  to  the  answer,  and 
was  permitted  over  the  objections  of  plaintiff. 
Those  amendments  contained  a  copy  of  the 
act  of  the  Canadian  Parllamentpassed  June 
29,  1897,  providing  that  when  "any  Interest  la 
made  payable  at  a  rate  or  percentage  per 
day,  week,  month  or  any  rate  or  percentage 
for  any  period  less  than  a  year,  no  Interest 
exceeding  the  rate  or  percentage  of  six  per 
cent  per  annum  shall  be  chargeable."  There 
was  no  finding  upon  this,  and,  as  the  court 
found  the  debt  had  been  fully  paid  and  noth- 
ing was  due,  a  finding  upon  this  was  un- 
necessary. The  complaint  alleging  a  debt 
due,  and  the  answer  alleging  payment  If 
the  plaintiff  proves  that  the  debt  was  con- 
tracted, the  burden  of  proving  payment  Is 
upon  the  defendant  Stuart  v.  Lord,  138 
Cal.  672,  72  Pac.  142.  The  plaintiff  was  per- 
mitted to  testify  as  to  some  matters  connect- 
ed with  the  $15250  claim,  but  to  which  no 
objection  was  made  on  the  ground  that  he 
could  not  testify  nnder  the  provisions  of 
section  1880  of  the  Code  of  Civil  Procedure. 
But  we  think  that  the  evidence  supports  the 
findings  that  payment  had  been  made. 

The  judgment  Is  affirmed. 


We  concur: 
LIN,  J. 


CHIPMAN,  P.  J.;  McLAUGH- 


2  Cal.  App.  278 
PEOPLE  V.  AH  LUNG. 

(Court  of  Appeal,  Third  District,  California. 
Nov.  27,  1905.) 

1.  Indictment— Conviction   of   Lesseb   Or- 
FENSE— llAPE — Attempt  to  Rape. 
Under  Pen.   Code,   §  1159,   providing  that 
the   jury   may    find    defendant   guilty   of    any 
oftense,  the  commission  of  which  is  necessarily 
included  in  that  which  is  charged,  or  of  an  at- 
tempt to  commit  the  offense,  on  an  informa- 
tion charging  rape  on  a  female  under  Iti  years, 
uigiiizea  oy  v^jOvy^iv^ 
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defendant  bsj  ha  eosTleted  of  aa  attenpt  to 
commit  rape. 

[Ed.  Note. — Vot  eaaea  in  point,  mat  toL  27, 
Cent.  I>ig.  Indictment  and  Infonnatlon,  ^^  603, 
016.] 

2.  ItAFB-CoKBQBOSATirS  ETIDSHCB. 

In  a  proaecation  for  rape,  the  evidence 
corroborative  of  tlie  prosecutrix  need  not  tend 
directly  to  connect  the  defendant  with  the  of- 
fense charged. 

[Ed.  Note. — For  easea  In  point,  aee  voL  4% 
Cent.  Dig.  Rape,  ff  83,  84.] 

8.  Sauk— SumciBROT   or  Evioxncs. 

In   a   prosecution   for   rape,    the   evidence 
corroborative  of  the  testimony  of  the  prosecu- 
trix considered,  and  held  sufficient  to  sustain 
a  conviction  of  attempt  to  commit  rape. 
4.  Saki— Pbsfomdbbamcs  or  Evioeucb. 

A  conviction  of  attempt  to  rape  a  child 
under  16  years  on  her  unsupported  testimony, 
though  it  is  contradictory,  and  the  corrobora- 
tion slight,  will  not  be  disturbed,  unless  the 
preponderance  of  the  evidence  requires  it 

(EJd.  Note. — For  cases  in  point,  aee  voL  42, 
Cent.  Dig.  Rape,  i  84.] 

6.  CROciRix  Law— AoxiMioji  ta  EvioEnoB— 
Habmuss  E^bbob. 

In  a  prosecution  for  rape  of  •  child  under 
16  years,  the  admission  of  testimony  tending 
to  prove  penetration,  though  erroneous,  was 
harmless,  where  defendant  was  convicted  of  an 
attempt  to  rape. 

6.  RaiX— BVIDCNCK— ADUISSIBtUTT. 

In  a  prosecution  for  rape,  testimony  touch- 
ing the  actions  of  defendant  and  his  associatea 
with  the  prosecutrix  was. admissible. 

7.  Cbihirai.  Law— Dbolabatiors  or  Thibd 
Fkbson. 

Under  Code  Civ.  Proc.  {  1870,  subd.  8,  re- 
lating to  the  facts  which  may  be  proved  on  the 
trial,  and  Pen.  Code,  §  1102,  making  such  sec- 
tion applicable  to  criminal  prosecutions,  the 
declarations  of  a  third  person  in  the  presence 
of  accused,  and  his  conduct  In  relation  thereto, 
are  admissible,  in  a  prosecution  for  rape. 

8.  Rape— EviDiRCB— ADi(i88iBn,TTr. 

In  a  proseention  for  rape  of  a  girl  under 
16  years.  It  was  not  error  to  permit  a  witness 
to  testify  aa  to  an  understanding  as  to  a  room 
defendant  was  to  occupy ;  it  being  competent 
for  the  prosecution  to  show  that  he  was  to 
occupy  a  room  found  locked  on  the  occasion 
of  witness'  visit. 

Appeal  from  Superior  Court,  Placer  Conn- 
tr;  J.  EL  Prewett,  Judge. 

Ah  Ltint;  was  convicted  of  an  attempt  to 
rape^  and  be  appeaUk    Afflrmed. 

J.  M.  Fnlweiler,  for  appellant  U.  &  Webb, 
Atty.  Gen.,  for  tbe  People. 

McIjAUGHLIN,  J.  The  defendant  was 
charged  by  tbe  information  with  the  crime 
of  rape  upon  a  female  under  the  age  of  16 
years,  and  convicted  of  an  attempt  to  com- 
mit rape.  Tbe  first  point  made  In  bis  be- 
half on  this  appeal  Is  that  the  crime  of 
which  he  waa  con-vlcted  Is  not  included  in 
a  charge  of  rape,  nnder  subdivision  1  of 
eectlon  261  of  the  Penal  Code,  nnless  It  Is 
charged  that  the  rape  was  accomplished 
by  force  and  violence,  and  against  the  will 
of  tbe  female.  Section  1159  of  the  Penal 
Code  provides  that  "the  Jury  may  find  the 
■defendant  guilty  of  any  offense,  tbe  com- 
mloslon  of  which  Is  necessarily  Included  in 
that  ^itta  vbich  bo  la  charged,  or  of  an  at> 
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tempt  to  commit  ttie  offente."  Where  a 
statute  la  free  from  ambiguity,  there  is  no 
room  for  construction.  Courts  are  not  at 
liberty  to  add  to,  or  subtract  from,  language 
susceptible  of  but  one  Interpretation.  The 
meaning  of  this  section  is  clear,  and  hence 
It  must  be  held  that  every  Information  char- 
ging a  public  offense,  includes  an  attempt  to 
commit  tbe  crime  charged.  In  People  ▼. 
Gardner,  08  Cal.  128,  32  Pac.  880,  the  defend- 
ant was  charged  with  and  convicted  of  an 
attempt  to  commit  rape.  The  Information 
and  proof  were  assailed  as  insufficient,  but 
the  judgment  was  afflrmed.  We  have  ex- 
amined tbe  original  record  In  that  case,  and 
find  that  the  information  charged  an  at- 
tempt to  commit  rape  In  language  almost 
identical  with  the  descriptive  portion  of  the 
Information  In  the  case  at  bar.  There  was 
no  mention  of  force,  violence,  assault,  or 
want  of  consent  That  case  Is  therefore  ex- 
press authority  against  the  contention  of 
the  appellant  here,  and  we  have  neither  tbe 
Inclination  nor  the  right  to  depart  from  the 
rule  thus  annonnced.  The  snbse<)uent  enact- 
ment of  section  288  of  the  Penal  Code  does 
not  impair  or  affect  the  rule.  Under  this 
section,  children,  regardless  of  sex,  are  af- 
forded protection  from  lewd  or  lascivious 
acts,  not  "constituting  other  crimes,"  and 
this  clearly  excludes  the  offense  of  which  the 
defendant  stands  convicted. 

It  Is  contended  that  there  la  no  evidence 
tending  to  corroborate  the  testimony  of  the 
prosecutrix,  and  that  her  evidence  Is  so 
contradictory  that  the  verdict  should  not 
be  allowed  to  stand.  It  must  be  borne  in 
mind,  however,  that  In  cases  like  the  one  at 
bar,  the  corroborative  evidence  need  not 
tend  directly  to  connect  the  defendant  with 
tbe  offense  charged.  Indeed,  there  is  no 
absolote  rule  requiring  corroboration  In  such 
cases.  People  ▼.  Gardner,  08  Cal.  180,  83 
Pac  880 ;  People  v.  Mesa,  93  Cal.  584,  29  Pac. 
116;  People  v.  Fleming,  94  Cal.  311,  20  Pac. 
647;  People  v.  Mayes,  66  Cal.  B97.  6  Pac  691, 
56  Am.  Hep.  126;  People  v.  Stewart  07  Cal. 
238,  32  Pac.  8.  It  Is  only  when  the  testimony 
of  the  prosecutrix  Is  not  only  uncorroborated, 
but  Is  so  inherently  Improbable  as  to  war- 
rant the  belief  that  the  verdict  was  the  re-' 
suit  of  prejudice,  that  an  appellate  court 
will  reverse  a  judgment  In  cases  of  this 
character.  People  y.  Benson,  6  Cal.  221,  66 
Am.  Dec.  606;  People  v.  Hamilton,  46  Cal. 
640;  People  v.  Ardaga,  61  Cal.  871.  We 
think  no  such  condition  exists  In  this  case. 
Tbe  testimony  of  prosecutrix  Is  supported  by 
facts  and  circumstances  of  deep  significance. 
Defendant  was  seen  standing  directly  in 
front  of  this  little  girl  with  his  arms  around 
her.  They  were  seen  at  different  times  with 
their  arms  around  each  other,  and  he  waa 
seen  kissing  and  hugging  her  and  actinK 
"lovingly"  toward  her.  They  were  noticed 
leaving  the  trail  together  and  going  some- 
times six  feet  and  sometimes  a  greater 
distance  therefrom,  returning  in  a  "few  mo- 
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n^ep^s  or  second"  He  told  anofflper'for  the' 
pjrevention  o^  cruelty  to  chlldreb  that  he 
could  not  keep  her  away,  that  she  came  there 
often,  that  her  mother  didn't  care;  that  she 
sometimes  came  for  the  horse,  and  some- 
times for  something  to  eat  He  also  said 
tliat  "the  old  lady  had  taken  those  children 
to  the  Chinamen  for  the  purpose  of  prosti- 
tution." The  mother  testified  that  the  girl 
frequently  ran  away,  and  went  down  to  the 
defendant's  house,  sometimes  staying  there 
all  night.  She  also  stated  that  on  one  oc- 
casion, she  saw  the  defendant  and  her 
daughter  lying  on  the  bed  together.  An- 
other daughter  testified  that  the  prosecutrix 
had  remained  at  the  defendant's  bouse  17  or 
IS  nights  in  all.  The  defendant  admitted 
that  she  remained  there  all  night  on  one  oc- 
casion, but  denied  that  at  any  time  he  kissed 
or  hugged  or  bad  any  improper  relations 
with  her. 

,  It  is  apparent  from  the  testimony  of  the 
girl  that  she  was  a  reluctant  witness.  She 
admitted  that  she  liked  the  defendant,  and  at 
first  denied  that  he  had  done  anything  wrong 
with  or  to  her.  Only  by  the  use  of  leading 
questions  was  she  induced  to  tell  the  dis- 
gusting story  of  what  he  did  while  she  was 
lying  on  her  back  in  the  bam.  Omitting 
details,  it  is  sufficient  to  say  that  her  testi- 
mony was  ample  to  prove. that  he  not  only 
attempted  to,  but  that  he  did  actually  have 
sexual  intercourse  with  her.  It  is  said  that 
most  of  the  eyidence  tending  to  show  guilt 
was  unworthy  of  credenca  This,  however, 
was  a  matter  for  the  jury  to  determine,  and 
it  is  -quite  evident  that  they  did  not  agree 
with  counsel,)  who  undoubtedly  made  the 
same  point  in  argument  before  them.  It  is 
said  In  defendant's  behalf  that  pity  prompted 
him  to  allow  the  girl  to  come  to  his  house, 
because  she  was  half  starved  and  llltreated 
at  home;  that  he  bought  shoes  and  clothing 
for  her,  and  was  In  many  ways  her  benefac- 
tor. But  sinister  motives  frequently  prompt 
such  benefactions,  and  the  jury  had  a  right 
to  view  his  gifts,  In  the  light  of  other  dis- 
closures, not  so  worthy  of  commendation. 
The  conduct  of  the  mother  stamps  her  as  unfit 
to  bear  that  honored  and  sacred  title.  But 
her  faults  cannot  excuse  defendant's  conduct. 
He  was  35  years  of  age,  and,  though  a  China- 
man, he  must  have  known  that  the  course 
pursued  would  inevitably  subject  him  to  sus- 
picion and  bring  disgrace  and  shame  to  the 
girl.  Children  of  her  age  cannot  measure  con- 
sequences, but  be  was  old  enough  to  know  that 
she  should  be  at  her  home,  however  xK>or  its 
shelter  might  be.  Instead  of  walking  and  rid- 
ing about  with  him.  He  must  have  known 
that  to  allow  her  to  stay  even  one  night  in  his 
house,  would  compromise  him  and  ruin  her 
reputation. 

It  is  the  humane  and  enlightened  policy  of 
our  statute  to  throw  the  protecting  arm  of  the 
law  around  our  young  girls,  supplanting  the 
arm  of  the  seducer.  Men,  whatsoever  their 
natlonaiityt  are  familiar   with  the  terrible 


(penalty  ent&iied  upon  young  girls  by  one 
false  step.  They  cannot  close  their  eyes  to 
such  consequences  and  disregard  the  warning 
voice  of  law  without  risking  the  punishment 
the  law  imposes  on  tfaelr  lust  They  cannot 
Indulge  In  suspicious  and  compromising  con- 
duct with  females  who  are  mere  children,  and 
exi)ect  that  corroborative  evidence  supplied 
by  such  conduct  will  be  treated  lightly  or 
held  insufficient  to  support  ttie  story  of  the 
child  victim.  In  the  nature  of  things,  direct 
corroborative  evidence  is  seldom  obtainable, 
and  the  prosecution  must  usually  rely  on  the 
unsupported  testimony  of  the  child.  This 
alone  is  sufficient;  and,  ttiough  it  be  contra- 
dictory and  the  corroboration  slight,  appellate 
courts  will  not  Interfere  unless  the  prepon- 
derance of  evidence  against  the  verdict  makes 
reversal  a  duty.  People  v.  Kaiser,  119  CaL 
458,  51  Pac.  702;  People  v.  Stratton.  141  Col. 
609,  75  Pac.  166;  People  v.  Roach,  129  Cal. 
34,  61  Pac.  574;  Pec^le  t.  Allen,  144  Cal.  300, 
77  Pac.  948;  People  v.  Cesena,  90  Cal.  383, 
27  Pac.  300;  People  v.  Wessel,  98  CaL  352, 
33  Paa  216.  It  could  serve  no  useful  pur- 
pose to  Indulge  in  a  homily  touching  the 
testimony  of  the  physicians,  who  stated  that 
the  hymen  was  ruptured  when  they  ex- 
amined her  about  six  months  after  the  oc- 
currence in.  the  barn.  This  evidence  could 
have  no  bearing  on  the  crime  of  which  de- 
fendant stands  convicted.  Penetration  is  not 
an  element  of  such  ofTense,  and  this  testimony 
only  tended  to  prove  sexual  penetration. 
Hence,  its  admission  was  harmless,  if  erro- 
neous, for  the  jury  must  have  disregarded  it 
In  reaching  a  verdict  We  think,  however, 
it  was  relevant  and  competent  as  tending  in 
some  degree  to  prove  the  crime  charged  in 
the  Information.  We  cannot  find  evidence  of 
the  witness  Healey  as  to  declarations  made 
by  Ah  Moon.  As  we  read  the  transcript  his 
evidence  was  confined  to  declarations  made  by 
defendant,  but  be  this  as  It  may,  the  declara- 
tions of  Ah  Moon  in  the  presence  of  the  ac- 
cused, and  his  conduct  in  relation  thereto, 
were  relevant  and  competent.  Code  Civ. 
Proc.  i  1870,  subd.  3;  Pen.  Code,  !  1102, 

There  was  no  error  in  permitting  Mrs. 
Keeley  and  Frank  Eeeley  to  testify  touching 
the  actions  of  defendant  and  his  association 
with  the  prosecutrix.  We  cannot  find  the 
question  upon  which  the  fifth  assignment  of 
error  Is  based.  The  court  did  not  err  in  per- 
mitting the  witness  Jansen  to  testify  touching 
the  understanding  as  to  the  room  defendant 
was  to  occupy.  It  was  competent  for  the 
prosecution  to  show,  if  they  could,  that  he 
was  to  occupy  the  room  found  lodged  on  the 
occasion  of  Jansen's  morning  visit  The 
questions  asked  the  prosecutrix,  and  excepted 
to  by  defendant,  were  calculated  to  throw 
light  on  the  credibility  of  her  testimony,  and 
were  favorable,  rather  than  harmful,  to  ap- 
pellant 

We  deem  it  unnecessary  to  examine  the  in- 
structions excepted  to.    Most  of  the  objections 
were  based  on  the  premise  that  an  attempt  to 
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commit  rape  was  not  Included  In  the  offense 
(barged,  and  we  bate  seen  tbat  this  conten- 
tion cannot  be  sustained.  The  Instruction  as 
to  assault  certainly  did  not  barm  appellant. 
It  was  more  than  favorable  to  him,  and  be- 
sides, he  was  not  found  guilty  of  assault 
We  find  no  error  In  the  record. 
The  Judgment  and  order  are  affirmed. 


We  concur: 
LES.  J. 


CniPMAN,  P.  J.;    BUCK- 


2  Cal.  App.  27S 

MURPHET  T.  SOUTHERN  PAC.  CO. 

(Conrt  of  Appeal,  Second  District,  California. 

Nov.  25,  1905.) 
CaBBIEKS  —   DlSCHABOB    ov    Passengebs  — 

Neolioenob— Questions  fob  Jury. 

In  an  action  for  injuries  Co  a  passenger, 
where  it  appeared  that  passengers  usually 
alighted  on  either  side  of  the  train  as  best  suited 
their  convenience,  and  that  there  ■was  a  traclt 
on  the  easterly  side  next  the  station,  it  was  for 
the  joiy  whether  plaintiff  was  negligent  in 
alighting  on  the  westerly  side,  and  whether  de- 
fendant was  negligent  in  starting  the  train 
without  examining  as  to  the  safety  of  pas- 
sengers wlio  jnight  .alight  by  either  exit,  and 
whether  the  train  was  started  before  an  op- 
portunity was  afforded  to  alight. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  {{  1228,  1389,  1390.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  D,  K.  Trask,  Judge. 

Action  by  J.  L.  Murphey  against  the  South- 
ern Padflc  Company.  From  a  Judgment  for 
plaintiff,  and  a  motion  denying  a  new  trial, 
defendant  appeals.     Affirmed. 

Rehearing  denied  by  Supreme  Court,  Jan- 
uary 24,  1906. 

J.  W.  McKJnley,  for  appellant  C.  C. 
Wright,  B.  A.  Meserve,  and  J.  Ii.  Murphey, 
for  respondent 

AUiEN,  J.  Action  for  damages  on  ac- 
count of  alleged  negligen<>e.  Judgment  for 
plaintiff,  from  which  and  a  motion  denying 
a  new  trial,  defendant  appeals. 

The  record  discloses  the  situation  of  af- 
fairs at  the  time  of  the  accident  to  be  sub- 
stantially as  follows:  Alameda  street  one 
of  the  streets  In  the  city  of  Los  Angeles, 
runs  north  and  south.  Upon  this  street  de- 
fendant maintains  a  double  line  of  railroad 
tracli  upon  which  all  of  its  southern  traffic, 
inclading  switch  engines.  Is  (derated.  Trains 
going  south  run  on  the  western  track.  Upon 
the  east  side  of  Alameda  street  near  First, 
the  company  has  a  ticket  office,  the  agent 
at  which  station  left  the  same  at  6:15  p. 
m.  on  the  day  mentioned,  and  before  the 
accident  No  lights  were  provided  at  the 
station  after  such  hour  other  than  a  coal 
oil  lainp  within  the  station  room.  No  plat- 
form or  other  convenience  was  provided  at 
the  station  Inpon  which  passengers  might 
alight  but  the  passengers  alighted  upon  the 
surface  of  the  street,  usually  upon  either 
side  of  the  fraln  as<  best  suited  their  cou- 


,  venlenoe.  On  December  5, 1002,  plaintiff  was 
a  passenger  on  a  train  going  south,  which 
was  stopped  at  the  station  above  named 
after  notice  to  passengers  that  it  would  stop. 
Plaintiff  undertook  to  alight  therefrom.  In 
company  with  other  passengers,  on  the  west- 
erly side  of  the  train  and  on  the  side  op- 
posite from  the  easterly  track ;  and  while  in 
the  act  of  alighting  the  train  was  started, 
by  reason  of  which  the  injuries  were  oc-. 
casloned. 

The  first  contention  of  appellant  Is  that 
the  plaintiff  should  have  alighted  on  the 
side  of  the  train  next  the  station,  and  that 
the  employes  being  upon  that  side  were  war-' 
ranted  In  starUng  the  train,  not  having 
information  that  passengers  were  alighting 
upon  the  other  side,  and  that  no  negligence 
was  therefore  shown  in  starting  the  train 
under  these  circumstances.  The  question  of 
negligence,  as  well  as  the  claim  of  contrlbu-. 
tory  negligence,  were  questions  of  fact  prop- 
erly submitted  to  the  Jury,  and  It  found' 
against  appellant  upon  both  issues,  and  testi- 
mony appears  in  support  thereof.  It  was  for. 
the  Jury  to  say  whether  the  act  of  the  plain- 
tiff In  alighting,  as  he  did,  and  thus  avoid- 
ing the  necessity  of  alighting  upon  another 
railroad  track — both  means  of  exit  being 
open  to  him — was  Justifiable.  And  It  was 
within  the  province  of  the  Jury  to  say  wheth- 
er it  was  negligence  upon  the  part  of  the 
defendant  to  start  its  train  without  first 
making  some  examination  as  to  the  safety 
of  passengers  who  might  alight  by  either  exit 
thus  provided,  and  from  either  side  of  a 
train  where  no  barriers  were  present  pre- 
venting exit,  or  notices  to  make  exit  in  any 
particular  way ;  and  It  was  also  within  their 
province  to  determine  the  reasonableness  of 
the  celerity  ytlth  which  passengers  alighted 
therefrom,  as  well  as  to  the  question  of  fact 
whether  the  train  was  started  before  an 
opportunity  was  afforded  to  alight;  or,  upon 
the  other  hand,  whether  the  plaintiff  nnder- 
took  to  alight  from  a  moving  train.  All 
of  these  matters  were  properly  submitted  to 
the  Jury;  and,  no  question  of  negligence  in 
law  being  presented  by  the  record,  this  court 
under  the  well-established  rule,  will  not  dis* 
tnrb  the  verdict. 

Appellant's  criticisms  of  the  charges  givm, 
we  think,  are  unfounded.  Reading  all  the 
charges  together,  they  clearly  set  forth  the 
law  applicable  to  the  various  questions  in- 
volved, and  upon  which  tb^  treated  re< 
spectlrely,  and  none  of  them  can  be  said 
to  charge  as  to  any  question  of  fact  snd 
the  language  used  therein  could  not  haye 
produced  upon  the  mind  of  an.  intelligent 
Juror  the  Idea  that  the  court  was  Intending 
to  assert  that  any  question  of  fact  had  been 
established.  Nor  was  there  error  in  refusing 
the  charges  offered  by  defendant.  Every- 
thing contained  therein  had  been  fully  and 
carefully  presented  in  the  other  charges  giv- 
en, and  no  necessity  is  apparent  for  their 
repetition. 
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A  careful  examination  of  the  entire  record, 
upon  the  various  other  points  presented.  In- 
dicates to  us  that  there  Is  no  prejudicial 
error  in  the  record;  and  the  Judgment  and 
order  appealed  from  are  therefore  affirmed. 

We  concur:    GRAY,  P.  J.;  SMITH,  J. 


2  Cal.  App.  274 

PHILLIPS  V.  MIRES. 

(Court  of  Appeal,  Second  District,  California. 
Nov.  25,  1005.) 

Pabtrkbshif  —  What  Constitutes  —  Bvi- 

nENCE. 
An  agreement  by  a  rancher  with  another 
that  he  may  milk  the  cows  on  the  ranch,  and 
for  his  labor  in  their  care  and  milking  have  a 
certain  part  of  the  proceeds  of  cream  sold  and 
of  any  calves  born,  and  that  he  shall  feed  the 
skimmed  milk  to  hogs  owned  by  both  parties 
easily,  does  not  eetablish  a  partnership. 

[Bd.  Note. — For  cases  in  point,  see  vol.  S8, 
Cent  Dig.  Partnership,  ${  13-15,  25.] 

Appeal  from  Superior  Court,  Kings  Coun- 
ty; E.  N.  Rector,  Judge. 

Action  by  Perry  C.  Phillips  against  George 
S.  Mires.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Dixon  L.  Phillips,  for  appellant.  Lotus  N. 
Crowell  and  £3.  T.  Cosper,  for  respondent. 

1  ALLEN,  X  Action  for  money  had  and 
received  by  defendant  for  plaintiffs  use. 
Judgment  for  plaintiff.  Defendant  appeals 
lipon  a  bill  of  exceptions. 

The  action  was  originally  commenced  in  a 
Justice's  court  An  answer  was  filed,  which 
tvas  considered  by  the  court  and  all  parties 
to  the  proceedings  as  sufficient  to  Authorize 
the  certification  of  the  case  to  the  superior 
court,  under  section  838  of  the  Code  of  Civil 
Procedure,  and  the  superior  court  proceeded 
to  the  trial  of  the  action  upon  the  same 
theory.  It  Is  apparently  assumed  by  both 
parties  that  the  case  Is  within  the  Jurisdic- 
tion of  this  court,  and  for  the  purposes  of 
the  decision  we  will  so  assume.  The  sole 
contention  of  appellant  Is  that  a  partnership 
existed  between  plaintiff  and  defendant,  and 
the  rule  that  one  partner  may  not  sue  his 
copartner  at  law,  where  no  accounting  or 
settlement  of  the  partnership  affairs  has 
been  had.  Is  Invoked.  In  our  opinion,  no 
partnership  relation  Is  shown.  The  mere 
fact  that  a  rancher  agrees  with  another 
that  be  may  mllk  the  cows  npon  a  ranch 
belonging  to  the  former  and  for  bis  labor 
In  their  care  and  milking  shall  have  one- 
half  of  the  proceeds  of  the  cream  sold,  and 
one-half  of  any  calves  bom  while  be  Is  so 
caring  for  tbem,  and.  In  addition,  shall  feed 
the  skimmed  milk  to  hogs  owned  by  both 
parties  equally,  does  not  establish  a  partner* 
ship. 

There  was  no  error  In  the  rendition  of  the 
Judgment,  and  the  same  Is  affirmed. 

We  concur:    GRAY,  P.  J.;  SMITH,  J. 


1  Col.  App.  m 
MEEK  V.  DE  LATOUB. 

(Court  of  Appeal,   First   District,  California. 
Nov.  25,  1905.) 

1.  Nuisance— Rights  of  Pbivate  Persons. 

A  nuisance,  rendering  the  occupancy  of 
dwellings  materially  uncomfortable,  is  a  private 
one  as  to  each  occupant,  for  which  each  may 
have  an  action. 

[Ed.  Note. — For  cases  in  point  see  voL  37, 
Cent.  Dig.  Nuisance,  I  24.] 

2.  Same  — Action    to    Abate  — Natube    of 
Rem  EOT. 

An  action  to  abate  a  private  nuisance  is 
an  action  in  equity. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Nuisance,  |§  49,  50J 

3.  JuBT— Right  to  Juby  Tbiai/— Action  m 
Equity. 

In  an  action  In  equity  to  abate  a  nuisance 
and  for  damages,  neither  party  is  entitled  to 
a  trial  by  jury  as  a  matter  of  right. 

[Ed.  Note. — For  cases  in  point  see  voL  31, 
Cent  Dig.  Jury,  SS  49,  78.] 

4.  Sahe— Deuanh  fob  Jubt. 

Even  if  one  is  entitled  to  have  the  question 
of  damages  in  an  equitable  action  tri^  by  a 
jury,  it  is  not  error  to  refuse  a  general  demand 
for  a  jnry. 

[Ed.  Note. — ^For  cases  in  point  see  voL  31« 
Cent  Dig.  Jury,  g  16ft] 

5.  Tbial— Findings— DuTT  dro  Make. 

Where,  in  an  action  to  abate  a  nuisance 
and  for  damages,  the  complaint  alleged  that 
plaintiff  had  frequently  notified  defendant  of 
the  nuisance  and  requested  an  abatement,  de- 
fendant having  denied  the  nuisance  and  the 
court  having  found  damages,  there  was  no 
error  in  the  court's  failure  to  find  as  to  the 
requests  to  defendant. 

6.  Nuisance— Action  to  Abate— Evidence— 
Admissibilitt— Attempts  to  Mitigate. 

In  an  action  to  abate  a  nuisance  consist- 
ing of  a  factory,  it  was  not  error  to  permit 
several  witnesses  to  testify  that,  after  complaint 
had  been  made,  defendant  caused  a  longer 
smokestack  to  be  used,  and  that  thereafter  the 
evils  were  not  so  great 

7.  Sauk— Defbeciaiion  in  Valus  of  Pbop- 

KBTT. 

Code  Civ.  Proc  $  731,  defines  a  nuisance  as 
anything  injurious  to  health,  indecent  or  of- 
fensive to  the  senses,  or  an  obstruction  to  the 
free  use  of  property,  Imterfering  with  the  com- 
fortable enjoyment  of  life  or  property.  Beld 
that  in  an  action  for  damages  from  a  nuismnce, 
evidence  as  to  the  depreciation  in  the  value 
of  plaintiff's  pr(q>eity  is  not  admissible  to  show 
the  actual  existence  and  gravity  of  the  nuisance. 
&  Same. 

In  an  action  for  damaces  from  a  nuisance 
and  to  abate  the  same,  evidence  as  to  the  de- 
preciation in  the  value  of  plaintiff's  property 
IS  not  admissible  on  the  question  of  damages. 

[Ed.  Note. — For  cases  in  point  see  voL  37> 
Coit  Dig.  Nuisance,  {  117.] 

Appeal  from  Superior  Court,  Santa  Clara 
County;  W.  G.  Lorlgan,  Judge. 

Action  by  Nellie  B.  Meek  against  George 
De  Latour.  Prom  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

Duncan  Hayne  and  William  A.  Bowden. 
for  appellant  J.  H.  Campbell  and  C.  G. 
Coolldge,  for  respondent 

HALL,  J.  Action  to  abate  a  nuisance  (a 
cream  of  tartar  works)  and  for  damages. 
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The  acHoik  was'  Med  before  tbe  conrt  -with- 
out a  Jar7,  findings  made  and  filed,  and  judg- 
ment entered  for  plaintiff  that  the  nnlsance 
be  abated  and  for  $1,000  as  damages.  A. 
motion  for  new  trial  was  denied,  and  the 
case  comes  here  upon  an  appeal  from  the 
3i]dgment  and  order,  upon  the  Judgment  roll 
and  a  bill  of  exceptions. 

The  first  question  presented  is  as  to  the 
correctness  of  the  ruling  of  tbe  trial  conrt 
OTerruUng  defendant's  demurrer  to  tbe  com- 
plaint; It  being  urged  that  because  the  com- 
plaint shows  that  many  persons  lived  near 
to  the  works  complained  of  and  were  similar- 
ly Injured,  tbe  complaint  states  a  public  and 
not  a  prlTata  nuisance.  The  complaint, 
among  other  things,  alleges  that  the  works 
of  the  defendant  are  situated  within  100 
feet  of  tbe  property  of  plaintiff,  upon  which 
there  are  two  dwelling  bouses,  and  tbat  de- 
fendant, in  conducting  his  works  for  the 
manufacture  of  cream  of  tartar,  has  per- 
mitted foul.  Tile,  and  noxious  odors,  stenches, 
etc,  to  emanate  therefrom,. etc.;  that,  by  rea- 
son of  said  odors,  stenches,  and  smells,  plaln- 
tifTs  said  premises  and  dweUing  houses  bare 
been  rendered  uncomfortable  and  unfit  for 
occupation  by  plaintiff,  and  that  by  reason 
thereof  her  enjoyment  of  her  said  premises 
has  been  interfered  with;  that  tbe  main- 
tenance of  said  business  by  said  defendant 
has  been,  and  now  is,  injurious  to  tbe  health 
-  and  offensive  to  the  senses  of  plaintiff,  and 
has  interfered,  and  does  Interfere,  with  the 
comfortable  enjoyment  of  her  said  premises, 
and  has  been,  and  is,  an  obstruction  to  the 
free  use  of  the  sapae.  The  rule  applicable 
to  a  case  of  this  kind  Is  fully  discussed  in 
Fisher  t.  Zumwalt,  128  GaL  493,  61  Pac.  82, 
which  was  a  case  of  a  nuisance  caused  by 
the  operation  of  a  creamery  in  a  thickly 
settled  community.  It  was  there  held  that  a 
nuisance,  the  effect  of  which  extends  to  the 
dwellings  of  other  persons  to  such  an  extent 
as  to  render  their  occupancy  materially  un- 
comfortable, is  a  private  nuisance  as  to 
.  each  of  them,  for  which  each  one  thus  injur- 
ed may  have  a  private  action,  though  there 
are  many  persons  thus  affected.  Tbe  case 
at  bar  comes  fairly  within  the  rule  as  laid 
down  in  Fisher  v.  Zumwalt,  supra.  Tbe  case 
of  Ileynolds  v.  Presidio  &  Ferries  H.  B.  Co. 
(Cal.  App.)  81  Pac.  1118,  is  a  case  of  an  ob- 
struction to  a  public  highway,  an  interfer- 
ence with  a  right  which  the  plaintiff  en- 
Joyed  In  common  with  the  public,  and  be- 
longs to  a  class  of  cases  clearly  differentiated 
from  this  case  in  Fisher  v.  Zumwalt.  The 
court  did  not  err  in  overruling  the  demurrer. 

Defendant  demanded  a  Jury  trial,  which 
•demand  was  by  the  court  refused,  and  this 
refusal  is  now  assigned  as  error.  It  has 
anlformly  been  held  in  this  state  tbat  an  ac- 
tion to  abate  a  nuisance  is  an  action  in  equi- 
ty. People  T.  Moore,  29  Cal.  428;  Court- 
wright  V.  Bear  B.  W.  &  M.  Co.,  30  Cal.  573; 
Sullivan  v.  Boyer,  72  Cal.  248,  IS  Pac.  656, 
1  Am.  St  Bep.  51;   Bicbardson  t.  City  of 


Dureka,  110  Oal.  ^Ml,  42  Pac  965;  Fisher 
V.  Zumwalt,  supra;  McCarthy  v.  Gaston 
Bidge  M.  Co.,  144  Cal.  642,  78  Pac  7.  In 
such  a  case  the  verdict  of  the  Jury  would  be 
advisory  only,  and  neither  party  is  entitled 
to  a  trial  by  Jury  as  a  matter  of  right.  Bicb- 
ardson V.  City  of  Eureka,  supra;  Fisher  V. 
Zumwalt,  supra.  The  demand  for  damages 
is  but  incidental  to  the  main  purpose  of  liie 
suit  (Courtwrlght  v.  Bear  B.  W.  &  M.  Co., 
supra);  but.  If  It  should  be  conceded  that 
defendant  may  have  been  entitled  to  have 
tiie  question  of  damages  determined  by  a 
Jury,  no  such  demand  was  made;  but  the 
demand  was  for  a  Jury  to  try  the  entire  case. 

It  is  not  errmr  to  refuse  a  general  demand 
for  a  jury  to  try  a  cause  consisting  of  legal 
and  equitable  issues.  6  Am.  &  Bug.  Ency. 
of  liaw,  976;  Oreenleaf  t.  Bagan,  80  Minn. 
816.  16  N.  W.  264;  Lace  v.  Flxen,  S9  Minn. 
46,  88  N.  W.  762;  Peden  v.  Cavtas,  134  Ind. 
494,  34  N.  E.  7,  89  Am.  St  Bep.  276. 

As  to  the  point  that  the  evidence  la  in- 
sufllcient  it  is  sufllclent  to  say  that  there  is 
a  conflict  of  evidence  as  to  the  facts  tending 
to  show  the  existence  of  a  nuisance.  • 

Appellant  insists  that  "the  defendant  waf< 
entitled  to  a  finding  upon  the  Issue  tendered 
by  paragraph  7  of  the  complaint  and  tbe 
denial  as  exhibited  In  paragraph  7  of  tbe 
aiuBwer."  The  paragraph  in  question  con- 
tains allegations  to  the  effect  that  plaintiff 
had  frequently  notified  defendant  of  the 
effects  of  maintaining  said  business  upon  her 
and  her  property,  and  that  she  had  requested 
defendant  to  abate  the  same,  and  also  allega- 
tions as  to  damages  suffered  by  plaintiff; 
upon  all  and  each  of  which  allej^tlons  de- 
fendant took  Issue.  The  court  found  as  to 
the  damages.  The  other  allegations  are  im- 
material onea  especially  in  view  of  tbe  fact 
tbat  defendant  denied  the  existence,  of  any 
nuicance. 

The  court  over  the  objection  and  exception 
of  defendant  allowed  evidence  from  several 
witnesses  to  the  effect  that  after  complaint 
had  been  made  to  defendant  he  caused  a 
.  longer  smokestack  to  be  used,  etc  Several 
witnesses  testified  that  thereafter  the  evils 
were  not  so  great  This  was  not  error.  Tbe 
matters  thus  testified  to  were  a  part  of  tlie 
history  of  the  alleged  nuisance— a  part  of 
the  res  gestee.  It  all  tended  to  show  in  wbat 
manner  defendant  conducted  the  works  com- 
plained of  during  tbe  time  complained  of. 
The  ruling  of  the  court  in  this  regard  in  no 
way  contravenes  the  doctrine,  laid  down  in 
Sappenfield  v.  Bailroad  Co.,  91  CaL  61,  27  Pac. 
590,  and  Limberg  v.  Glenwood  Co..  127  Cal. 
604.  60  Pac.  176,  49  H  B.  A.  33,  tbat  a 
plaintiff  cannot  show  that  after  an  accident 
the  defendant  took  new  or  additional  pre- 
cautions to  prevent  the  recurrence  of  such 
.  accident  Over  the  objection  and  exception 
of  defendant,  several  witnesses  were  per- 
mitted to  testify  that  by  reason  of  the 
presence  of  tbe  cream  of  tartar  works,  prop- 
er^ in  the  vicinity  bad  been  depreciated  In 
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value,  and  that  particdltir  parcels  Other  than ' 
the  property  of  plaintiff  had  been  depredated 
in  value.  The  following  may  be  taken  as 
types  of  the  questions  norr  under  discussion: 
"What  effect,  In  your  judgment,  has  the  cream 
of  tartar  works  In  that  vicinity  had  upon 
tiie  value  of  real  estate  in  that  locality?  A. 
I  think  the  maintenance  of  the  tartar  works 
in  that  vicinity  depreciated  the  surrounding 
property  over  50  per  cent  in  value."  And  to 
another  witness  (not  the  plaintiff):  "How 
did  the  location  of  the  works  affect  the  value 
of  your  property?  A  In  1888  my  property 
was  worth  |2,700,  and  now  I  am  offering  it 
for  $1,500."  To  each  of  the  above  questions, 
and  to  others  of  like  character,  the  defendant 
lodged  the  objection  that  they  were  incom- 
petent, irrelevant,  and  immaterial.  It  seems 
perfectly  clear  that  such  testimony,  even 
where  limited  to  the  property  of  plaintiff, 
where  the  abatement  of  a  nuisance  Is  sought, 
is  inadmissible  on  the  question  of  damages. 
Otherwise  a  plaintiff  could  recover  for  the 
depreciation  in  value  of  his  property  and 
at  the  same  time  remove  the  depreciation  by 
abating  the  cause  of  it  "The  nuisance  may 
be  abated  or  removed,  and  to  give  damages  on 
account  of  the  decreased  value  of  the  land 
would  be  to  give  damages  for  all  the  Injury 
the  i»emises  would  ever  sustain,  which  would 
be  clearly  wrong."  Bigley  v.  Nunan,  6S  Cal. 
408.  See,  also,  Hopkins  v.  W.  P.  R.  R.  Co., 
60  Cal.  194,  and  the  cases  there  cited;  Severy 
V.  C.  P.  B.  R.  Co.,  51  Cal.  195.  (It  was  stated 
at  the  oral  argument  in  this  case  that  the 
works  have,  since  the  trial,  been  removed 
to  another  county.) 

It  Is  Insisted,  however,  by  plaintiff  that, 
'  though  the  depreciation  in  the  value  of  prop* 
erty  may  not  be  recovered  in  an  action  of 
this  sort  such  evidence  Is  proi)er  for  the 
purpose  of  proving  the  actual  existence  of 
the  nuisance  and  the  gravity  thereof.  No 
authorities  have  been  cited  to  us  in  support 
of  this  contention.  "Anything  which  Is  in- 
jurious to  health,  or  Indecent  or  offensive  to 
the  senses,  or  an  obstruction  to  the  free  use 
of  property,  so  as  to  interfere  with  the 
comfortable  enjoyment  of  life  or  property,  is 
a  nuisance  and  the  subject  of  an  action." 
Code  Civ.  Proc  (  731.  Under  this  section, 
neither  the  existence  of  the  nuisance  nor  the 
right  to  have  the  same  abated  depends  upon 
the  depreciation  in  value  of  neighboring  prop- 
erty. The  erection  of  an  unsightly  structure 
in  a  fashionable  residence  section  might  very 
much  depreciate  the  value  of  property  for 
residence  purposes,  yet,  unless  the  structure 
interfered  with  comfortable  enjoyment  of  life 
or  property  in  the  manner  pointed  out  in  the 
above  section,  it  would  not  be  a  nuisance, 
and,  if  it  did,  it  could  be  abated  whether  it 
depreciated  the  market  value  of  property  in 
its  vicinity  or  not  The  existence  of  the 
nuisance  must  be  proved  by  evidence  of  the 
things  that  constitute  the  nuisance.  The 
gravamen  of  the  charge  made  In  the  com- 
plaint in  this  case  Is  that  defendant  permit- 


ted -the  most  foul,  vile,  and  noxious  odors, 
stenches,  and  smells  to  emanate  from  bis 
premises  in  the  maintenance  of  his  business, 
and  that  the  maintenance  thereof  has  been, 
and  is,  injurious  to  the  health  and  offensive 
to  the  senses  of  plaintiff,  and  has  interfered, 
and  does  interfere,  with  the  comfortable  en- 
joyment of  her  premises,  and  has  t)een,  and 
is,  an  obstruction  to  the  tree  use  of  the  same. 
The  proof  of  the  above  recited  matters  es- 
tablished the  existence  of  a  nuisance,  and  the 
depreciation  of  the  value  of  property  was 
an  immaterial  matter.  The  allegations  of  the 
complaint  as  to  damages  are  that  plaintiff 
has  been  damaged  "one  thousand  dollars  for 
distress  and  inconvenience  suffered  by  plain- 
tiff by  reason  of  said  nuisance,  and  three 
thousand  ($3,000)  for  the  loss  and  damage  to 
her  said  property  by  reason  thereof."  The 
court  found  that  plaintiff  has  suffered  dam- 
age in  the  sum  of  $1,000.  We  cannot  say 
that  this  finding  Is  not  In  large  part  based 
upon  the  evidence  as  to  depreciation  in  the 
value  of  property.  The  court  erred  in  admit- 
ting the  testimony  as  to  depreciation  in  the 
value  of  property. 

It  was  also  urged  at  the  oral  argummt 
that  the  court  erred  in  allowing  testimony 
to  be  given,  over  the  objections  of  defendant, 
that  there  was  a  general  complaint  in  the 
community  with  reference  to  the  tartar  works 
conducted  by  defendant  and  that  a  public 
meeting  bad  been  called  and  held  by  the 
people  of  the  vldnity  to  protest  against  the 
carrying  on  of  the  manufacture  of  cream  of 
tartar.  The  question,  "Is  there,  or  is  there 
not  a  general  complaint  In  that  community 
with  reference  to  the  tartar  works  conducted 
by  the  defendant?"  clearly  called  for  hearsay 
testimony;  but  the  objection  was  not  upon 
that  ground.  Doubtless,  If  It  had  been,  the 
objection  would  have  been  sustained.  Neither 
the  fact  that  meetings  were  held  at  which 
defendant  was  not  present,  nor  what  took 
place  at  such  meetings,  was  evidence  against 
defendant 

For  the  errors  above  pointed  out,  the  judg- 
ment and  order  are  reversed. 

We  concur:  HARRISON,  P.  J. ;  COOPER,  3. 


1  Cal.  App.  aOS 
BRENNEKB  et  uz.  v.   SMALLMAN   et  al. 

(Court  of    Appeal,    First   District,   California. 
Dec.  1,  1905.) 

1.  CnATTKL   Mortgages— AcTioHS  to   Fokk- 
cigsb—TmaI/— Findings. 

A  finding,  in  an  action  to  foreclose  a 
chattel  mortgage,  of  the  execution  by  defend- 
ant of  a  mortgage,  in  accord  with  the  allega- 
tions of  the  complaint,  is  sufficient,  though  not 
in  80  man;  words  referring  to  the  mortgage 
described  in  the  complaint;  it  being  perfectly 
apparent  that  it  is  the  same  mortgage. 

2.  CnATTEL    MOBTQAOES  —  KORECLOSUBE— D*- 
SCBIPTION    OF    PeoPEBTY. 

The  mortgagor,  in  an  action  to  foredose 
a  chattel  mortgage  as  written,  may  not  com- 
plain  of  the  indefinite  description  of  the  prop- 
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31  Blt-LS    AKD    I^OTES— EXTEWblHO    TIME    OF 

■  Payment. 

Q^ime  for  poymeDt  of  a  note  ia  not  extended 
hf  the  aoceptimpe;  oil  interest  in  advance  to  a 
tune  beyond  that  at  which  the  note ,  is  due  on 
its  face,  so  as  to  p:teVent  action  before  expira- 
tion of  the  time  tor  vhich  Interest  was  paid: 
Civ.  Code,  §  IfiSS,  providing  that  a  contract 
in  writing  may  be  altered  by  a :  contract  in 
writing  or  by  an  executed  oral  agreement,  but 
not  otherwise. 

4.   HUSBAWD    AND    WiFB— LOAN    OF   GOMlCim* 
ITT  ProPEBTT— NOTB  -M  WJWK. 

Tliat  the  note  given  for  a  Io«n  of  money, 
the  joint  earnings  of  hnsband  and  wife,  was 
made  payable  to  the  wife,  does  not  prevent  the 
fansband  suing  thereon,  in  the  absence  of  evi- 
dence  that  be  intended  to  give  it  to  his  wife; 
and  be  ia  not  reqnired  to  first  liti^te  with  her 
the  question  of  ownership,  but,  if  the  maker 
is  in  doubt  as  to  whom  he  should  pay,  he  may 
require  them  to  interplead. 

B,  BlIXS     AND     Nom  —  EXTKNSIOR— INDEFI- 
RITB  INDOBSKKBNT. 

The  words  "Benewed  July  6,**  indorsed 
on  the  liack  of  a  note  over  the  signature  of  the 
payee,  are  too  indefinite  to  extend  time  of  pay- 
ment 

Appeal  from  Superior  Court  Olty  and 
County  of  San  Francisco;  M.  O.  Sloss,  Judge. 

Action  by  Louis  Brennelse  and  wife  against 
A.  H.  Smallman  and  others.  From  an  ad- 
verse Judgment,  defendant  Smallman  appeals. 
Affirmed. 

Ifagnlre  &  Gallagher  and  James  O.  Ma- 
gnlre,  for  appellant  Frank  Schilling,  B. 
Percy  Wright,  and  J.  J.  Boche,  for  respond* 
enta. 

ELALL,  J.  This  la  an  action  to  foreclose 
4  chattd  mortgage,  and  the  appeal  by  de- 
fendant A.  H.  Smallman  is  from  a  judgment 
of  foreclosure  in  favor  of  Louis  Brenneke, 
and  an  order  denying  appellant's  motion  for 
anew  trial. 

The  complaint  alleges  that  the  plaintiffs, 
Louis  Brenneke  and  Lena  Brenneke,  are,  and 
have  been  at  all  times  in  the  complaint  men- 
tioned, husband  and  wife.  It  is  alleged  that 
defendant  A.  H.  Smallman,  on  January  6, 
1900,  borrowed  from  plaintiff  Louis  Brenneke 
$1,000,  and  made  and  delivered  to  bim, 
tiirongh  plaintiff  Lena  Brenneke,  a  promis- 
sory note,  which  is  set  out  in  full.  The  note 
bears  date  January  6,  1900,  and  is  In  terms 
payable  to  Lena  Brenneke  January  5,  1901. 
It  la  alleged  that  the  $1,000  loaned  la  a 
part  of  the  Joint  earnings  of  plaintiffs,  and 
that,  though  Lena  Brenneke  appears  as  the 
payee  in  said  note,  and  mortgagee  In  the 
mortgage  which  Is  alleged  to  have  been  given 
to  secure  the  note,  Louis  Brenneke  is,  and  at 
all  times  has  been,  the  owner  and  holder  of 
said  note  and  mortgaga 

It  is  urged  that  the  findings  do  not  support 
the  Judgment  In  this,  that  "the  findings  do 
not  show  that  the  defendant  A.  H.  Smallman 
ever  executed  the  chattel  mortgage  described 
In  plaintiff's  complaint."  The  finding  in 
question  follows  a  finding  as  to  the  execution 
of  the  note,  and  is  as  follows :  "At  the  same 
time,  as  part  of  the  same  transaction,  and 
for  the  purpose  of  securing  ttie  payment  of 


said  promissory  note'  and  the  'interest  to 
accrue  .thereon,  and  also,  in  case  of  JOre- 
closure  of  mortgage,  in  order  to  secure  the 
payment  of  the  costs  and  charges  thereof,' 
together  with  a  counsel  fee  at  the  rate  of 
5  per  cent  on  the  total  principal  and  interest 
Tlnpaid,  the  defendant  A.  H.  Smallman  exe- 
cuted to  the  plaintiff  Louis  Brenneke,  through 
said  Lena  Brenneke,  a  mortgage  of  the  per- 
sonal property  described  In  paragraph  3  of 
the  complaint  herein."  The  wording  of  this 
finding  is  in  exact  accord  with  the  allegations 
of  the  complaint  The  next  succeeding  find- 
ing, which  is  also  in  exact  accord  with  the 
next  succeeding  allegation  of  the  complaint, 
finds  that  said  mortgage  was  recorded  in  the 
ofBce  of  the  county  recorder  of  said  city  and 
cotmty,  in  volume  86  of  Mortgages  of  Per- 
sonal Property,  at  page  271  thereof.  While 
the  finding  attacked  does  not  In  so  many 
words  refer  to  the  mortgage  described  in  the 
complaint,  it  is  perfectly  apparent  that  it 
Is  the  same  mortgage  referred  to  in  the  com- 
plaint The  objections  to  Its  sufficiency  we 
regard  as  hypercritical.  Findings  are  to  l>e 
liberally  construed  In  support  of  the  judg- 
ment (Ames  T.  San  Diego,  101  Cal.  380,  35 
Fac.  1005),  and  any  uncertainty  in  the  find-; 
togs  is  to  be  construed  so  as  to  support  the 
judgment  rather  than  to  defeat  it  (Warren 
T.  Hopkins,   110  CaL  606,  42.  Pftc.  986). 

It  is  further  objected  that  the  property 
mortgaged  is  not  sufficiently  de8crlt>ed  id 
the  findings.  The  findings  refer  to  the 
property  described  In  paragraph  8  of  ttie 
complaint  As  originally  drawn,  this  para- 
graph, besides  naming  the  articles  as  "one 
Royal  Wilton  carpet,"  etc,  also  described 
them  as  being  in  the  house  designated 
as  No.  100  Devisadero  street  at  the  city 
and  county  of  San  Francisco,  state  of  Cali- 
fornia. The  mortgage,  however,  on  being 
introduced  in  evidence,  simply  gave  an  enu- 
meration of  the  articles,  but  did  not  locate 
tbem  or  otherwise  describe  them.  At  the 
close  of  the  case  the  complaint  was  amend- 
ed to  conform  to  the  proof  by  striking  out 
certain  lines  of  paragraph  3,  and  inserting 
matter  which.  If  we  correctly  understand 
the  record,  leaves  the  description  of  the  prop- 
erty simply  as  set  forth  in  the  mortgage; 
that  is,  it  Is  enumerated  and  not  otherwise 
described.  The  result  of  this  is  that,  reading 
the  decree,  the  findings,  and  complaint  as 
amended,  we  have  simply  an  enumeration  of 
various  articles  of  household  furniture  as 
set  forth  in  the  mortgage,  but  not  otherwise 
described.  If  this  were  an  action  In  claim 
and  delivery,  it  might  well  be  said  that  the 
description  was  too  vague,  but  it  is  an  action 
to  foreclose  a  chattel  mortgage.  "In  an  ac- 
tion to  foreclose  a  mortgage  as  it  is  written, 
a  mortgagor  cannot  be  heard  to  complain  of 
an  indefinite  description  of  the  property  mort- 
gaged, whatever  might  be  the  effect  of  a 
sale  under  the  description."  Graham  v. 
Steward,  68  Cal.  374,  9  Faa  655;  Whltn^ 

Digitized  by  VjOOxIC 


30i> 


83  PAOIFIO  BBPOBTRB. 


ipta. 


T.  Batsman,  18  Cal.  5a6;.Tryon  t,  Sutton.  ^ 
13  Cal.  490. 

It  la  nrged  tbat  the  findings  show  that  the 
action  was  commenced  prematorely,  because 
It  appears  that  the  action  was  brought  May 
10,  1901,  although  Interest  had  been  paid  In 
advance  to  and  including  June  4,  1901. 
PlalntUTs  theory  seems  to  be  that  by  ac- 
cepting interest  in  advance  plaintiff  extend- 
ed the  time  of  payment  accordingly.  The 
promissory  note  is,  of  course,  a  written  con- 
tract, and  in  tills  Instance  It  was  past  due 
on  its  face.  ""A  contract  In  writing  may 
be  altered  by  a  contract  In  writing,  or  by 
an  executed  oral'  agreement,  but  not  oth- 
erwise." CiT.  Code,  {  1698.  The  payment 
of  Interest  In  advance  was  in  strict  com- 
pliance with  the  terms  of  the  promissory 
note,  and,  If  the  receipt  thereof  could  be  held 
to  Imply  an  agreement  to  forbear  for  the  time 
for  which  tlie  Interest  was  paid,  such  contract 
would  not  be  fully  executed  until  tte  ex- 
piration of  the  time  for  which  InterEfst  was 
paid,  and  could  not  be  etFectual  to  vary  the 
terms  of  the  note  or  to  extend  the  time  of 
payment  thereof.  Henehan  v.  Hart,  127  Cal. 
656,  60  Pac.  426;  Civ.  Code,  |  1698.  The 
finding  that  the  money  loaned  was  part  of 
the  joint  earnings  of  Iiouls  Brenneke  and 
Iiena  Brenneke  is  amply  supported  by  the  evi- 
dence in  the  record,  as  is  also  the  finding  that 
defendant  A.  H.  Smallman  borrowed  tbe  sum 
of  $1,000  from  plaintiff  Louis  Brenneka 
Louis  Brenneke  testified  that  he  told  his  wif« 
to  ^0  to  the  bank  and  get  the  money  and  give 
\t  to  Smallman.  The  fact  that  the  note  and 
mortgage  were  made  payable  to  Mrs.  Bren- 
neke did  not  divest  her  hnaband  of  his  owners 
alilp  thereof,  in  the  absence  of  evidence  that 
he  intended  to  make  her  a  gift  of  the  same. 
The  husband  has  a  right  to  sue  for  and  re- 
cover community  property.  This  right  la 
necessarily  incident  to  his  right  to  the  con- 
trol and  disposition  of  such  property.  Fen- 
nell  T.  Drinkhouse,  131  Cal.  461,  63  Pac.  734, 
82  Am.  St  Rep.  361 ;  Bowe  v.  Hibernia  Bank, 
134  Cal.  403,  66  Pac.  669:  Meyer  v.  Klnzer,  12 
Cal.  248,  73  Am.  Dec.  638.  We  see  no  force 
in  the  suggestion  that  the  husband  should, 
by  a  Judicial  proceeding,  litigate  the  question 
of  ownership  of  the  note  and  mortgage  with 
bis  wife  before  enforcing  bis  rights  against 
the  defendant  If  the  mortgagor  had  any 
doubt  as  to  whom  he  should  pay  the  money 
to,  be  could  have  required  the  Breunekea  to 
interplead;  but  as  Mrs  Brenneke  joined  In 
thia  ^ctlon,  praying  for  a  judgment  In  favor 
of  her  husband,  she  would  doubtless  be  for- 
ever estopped  from  claiming  anything  in  her 
own  right  against  tbe  defendant 

It  is  urged  that  the  evidence  shows  that 
on  the  5th  day  of  January,  1901,  Lena  Bren- 
neke agreed  to  extend  the  time  of  the  maturi- 
ty of  the  note  to  July  6,  1001,  and  that  cer- 
tain findings  to  the  contrary  are  not  support- 
ad  by  the  evidence.  This  contention  Is  pred- 
icated upon  the  fact  that  interest  was  paid 
and  received  monthly  in  advance,  and  that 


on  the  5tb  day  of  Taaaary,  1901,  Lena  Bren- 
neke Indorsed  on  the  back  of  the  note  these 
words :  "Renewed  Jnly  6.  Lena  Breaaeke." 
We  haw  already  seen  that  in  this  state  a 
payment  of  Interest  In  advance  does  not 
amount  to  a  contract  to  extend  the  time  for 
payment  of  a  written  contract  (Henehan  t. 
Hart  supra ;  Civ.  Code,  f  1698),  which  leaves 
for  consideration  the  written  words  above  set 
forth.  The  word  "renewed,"  may  properly 
be  used  to  express  an  agreement  on  the  part 
of  tbe  maker  of  a  note,  but  is  quite  out  of 
place  as  expressing  an  agrreement  on  tbe  part 
of  tbe  payee  extending  the  time  of  payment 
"July  6"  does  not  indicate  with  any  certainty 
ihe  period  to  which  the  note  was  "renewed," 
or  to  which  payniMit  was  extended,  if  we 
should  constme  "Renewed"  as  meaning  "ex- 
tended." We  may  conjecture  that  it  was 
intended  by  the  words  written  to  extend  tbe 
time  for  payment  of  the  note  to  July  6, 1901, 
but  it  would  be  but  a  conjecture,  wltich  is 
not  sufficient  upon  which  to  base  Judicial  ac- 
tion. The  original  agreement  was  to  pay 
at  a  certain  time,  Tbe  burden  of  proving 
any  modlflcatlon'  which  would  afford  a  de- 
fense to  the  action  on  the  original  contract 
was  upon  the.  defendant  The  words  relied 
upon  are  too  rague  and  uncertain  In  their 
meaning  to  amount  to  a  modification  of  the 
promissory  note  as  originally  executed.  The 
case  of  Corbett  v.  Clough,  8  8.  D.  176,  65  N. 
W.  1074,  cited  by  appellant  is  a  striking 
example  of  the  kind  of  language  that  should 
have  been  used  in  this  case. to  effectuate  the 
object  claimed  to  have  been  Intended  by  ap- 
pellant The  words  were  "Extended  to  De- 
cember 1st  1891,"  written  by  the  payee.  The 
language  was  apt,  and  the  time  certain.  Of 
the  same  nature  is  Nibtack  v.  Champeny,  10 
S.  D.  165,  72  N.  W.  402.  In  Lime  Rock  Bank 
y.  Mallett,  34  Me.  547,  66  Am.  Dec  673,  there 
was  no  uncertainty  as  to  the  time,  and  there 
was  no  controversy  as  to  the  action  of  the 
court  as  to  the  meaning  of  the  words  giving 
the  extension,  but  the  controversy  was  as  to 
whether  or  not  the  defendant  was  a  surety 
only,  and  had  consented  to  the  extension. 
We  do  not  think  that  the  words  "Renewed 
July  6"  can  be  construed  as  expressing  an 
agreement  to  extend  the  time  of  payment  of 
a  note  upon  which  they  are  written  to  July 
6, 1901.  Defendant  asked  a  witness  tbe  ques- 
tion: "What  was  that  conversation?"  to 
which  plaintiff  objected,  whereupon  counsel 
for  defendant  stated  that  he  offered  to  prove 
that  "Lena  Brenneke  verbally  agreed  with 
tbe  defendant  A.  H.  Smallman  that  the  time 
of  payment  of  said  note  should  be  extended 
to  the  6th  day  of  July,  1901,"  and  thereupon 
the  court  sustained  the  objection.  This  was 
not  error.  A  written  contract  may  not  be 
altered,  except  by  a  contract  in  writing,  or 
by  an  executed  oral  agreement  Civ.  Code, 
{  1698;  Henehan  v.  Hart,  supra. 
The  Judgm^it  and  ordra  are  alHrmed. 

We  concur:    HARRISON,  P.  J.;  COOP- 
ER, J. 
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EKSTBAND  v.  BABTH  e)  al. 
(Supreme  Ooart  of  Washington.    Jan.  5, 1900.) 

1.  PuEAWNo — Morions. 

In  an  action  tor  damages' for  failare  to  cod- 
■truct  a  house  for  plaintiff  according  to  tiie 
contract,  the  complaint  having  contained  a  copy 
of  the  specifications  and  alleged  the  substance 
of  the  contract,  there  was  no  error  in  denying  a 
motion  to  require  a  setting  out  of  the  contract 
In  the  complaint  and  to  mi^ce  piaragraphs  more 
definite  and  certain. 

[Ed.  Note. — For  cases  in  point,  see.voL  39, 
Cent.  Dig.  Pleading,  f  54.] 

2.  Damages — Breach  oV  Contkact. 

In  an  action  for  damages  for  defendant'* 
failure  to  construct  a.  honse  for  -  idaintiff  in  ac- 
cordance with  the  contract,  plaintiff  waa  en- 
titled to  recover  costs  and  expenses  reasonably 
necessary  to  make  the  work  conform  to  the  re- 
qnirements  of  the  contract, :.nothwithstanding 
that  plaintiff  had  sold  the  hoiv9e  and  that  there 
was  no  evidence  that  she  paid  any  money  to  re- 
pair any  defects  or  was  compelled  to  sell  the 
pr<q>erty  for  any  less  on  account  of  the  defects 
than  she  would  otherwise  have  obtained  for  it. 
[Ed.  Note^ — ^For  cases  in  potnt, .see  vol.  15, 
Cent.  Dig.  Damages,  H  322-324-] 

3.  COSTBACTB — ACCXFTANCf  Of   WOBK — WAIV-' 

EB  OF  Defects. 

Where  defendant  contracted  to  build  a 
bouse  for  plaintiff,  and  failed  to  build  it  accord- 
ing to  the  contract,  plaintiff  beibi;  without  any 
knowledge  or  experience  ia  building,  and  hav- 
ing no  knowledge  of  the  defects  until  ahe  had 
fully  paid  for  the  w^rk,  and  being  a  personal 
friend  of  defendant's,  and  relying  entirely  upon 
him  to  properly  bnild  the  house,  hor  payment 
ci  the  contract  price  and  occupancy  of  the  -house 
was  not  such  an  acceptance  of  the  work  as  to 
estop  her  from  claiming  damages  for  defendant's 
failure  to  properly  carry  out  the  contract 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  S  1469.] 

4.  AFPBAI, — HAKlfX.E8B    EBBOB — ADUISSION    OF 
EVIDEKCX, 

In  cases  tried  to  the  court  without  a  jury, 
the  reception  of  improper  evidence  is  not  revers- 
ible error. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  f$  4185,  4186.] 

5.  Oontbacts—Bbeach— Action— EviDENC»— 

AOMISSIBrUTT. 

In  an  action  for  damages  for  defendant's 
failure  to  construct  a  house  for  plaintiff  in  ac- 
cordance with  the  contract,  it  was  proper  to  ex- 
clude evidence  that  ttie  plans  of  the  building 
showing  its  location  were  filed  in  the  office  of 
the  bnilding  inspector  of  the  city,  and  that  he 
approved  the  building  after  an  examination ;  it 
being  admitted  that  the  building  encroached  up- 
on the  street,  and  not  being  claimed  that  the 
bnilding  inspector  was  authorized  to  permit 
bnildings  to  so  encroach. 

Appeal  from  Superior  Court,  King  County ; 
Arthur  E.  Griffin,  Judge. 

Action  by  Sophia  Ekstrand  against  A. 
Barth  and  others.  From  a  judgment  in  favor 
of  plaintiff,  defendants  appeal.    Afllrmed. 

Charles  A.  Riddle,  for  appellants.  Larra- 
bee  &  Wright,  for  respondent 

MOUNT,  C.  J.  ,  Respondeat  brought  this 
action  In  the  court  below .  to  recover  from 
appellants  damages  alleged  to  hare  been 
caused  by  the  faulty  construction  of  a  build- 
ing in  Seattle,  The  cause  was  tried  to  the. 
court  without  a  jury.  Findings  were  made  in 
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favor  of  the  plaintiff  bdow,  and  a  judgment 
entered  in  her  favor  for  the  sum  of  $648.  De- 
toidants  have  appealed. 

The  facta  are  in  substance  as  follows:  On 
the  lOtb  day  of  July,  1902,  respondent  and 
appellants  entered  into  a  written  building 
contract,  whereby  appellants  agreed,  for  the 
consideration  of  $5,300,  to  furnish  the  mate- 
rial and  construct  for  respondent,  "in  the 
best,  moat  substantial,  and  workmanlike  man- 
ner," and  to  her  satisfaction,  a  frame  building, 
consisting  of  four  flats,  on  lot  1  in  block  12 
in  Eastern  addition  to  the  city  of  Seattle, 
according  to  certain  plans,  Bpeclfications,  and 
drawings  attached  to  the  contract  and  made 
a  part  of  it.  These  plans,  specifications,  and 
drawings  were  made  by  one  of  the  appellants, 
who  was  an  old  friend  and  aequaintanoe  of 
the  respondent  Tlte  saperlntendence  of  the 
work  was  left  to  the  appellants  upon  whom 
respondent  relied.  Sooa  after  the  execution 
of  the  contract,  appeliants  proceeded  to  grade 
down  the  lot  and  to  construct  the  building 
thereon.  Respondent  stated  to  appellants 
that  phe  wanted  the  building  placed  on  the  lot 
as  near  the  street  as  was  possible.  There  is 
some  dispute  as  to  wliether  tlie  appellants  un- 
dertook to  locate  tlie  building  on  the  lot 
where  It  was  placed  without  the  advice  of 
th^  respondent  The  respcmdent  testified  that 
she  did  not  know  the  location  of  the  lot  lines, 
and  was  assured  by  one  of  the  appellants  that 
he  knew,  the  lines,  tttat  be  had  much  experi- 
ence in  locating  lot  lines,  and  that  he  would 
place  the  house  where  it  should  be  placed; 
while  appellants  testified  that  respondent  her- 
self gave  directions  where  the  house  should  be. 
placed.  We  are  Inclined  to  follow  the  lower 
court  upon  this  question^  and  believe  the  re- 
spondent's statements  in  this  regacd.  The 
house  was  located  on  the  lot  in  such  a  man- 
ner that  the  front  porch  extended  about  2^ 
feet  over  the  line  of  the  lot,  and  upon  the  in- 
side parking  strip  between  the  lot  line  and 
the  sidewalk  along  the  street  During  the 
time  the  building  was  in  course  of  construc- 
tion, the  respondent  was  there  frequently 
and  saw  the  work  as  It  progressed.  She  saw 
nothing  wrong  about  it  and  made  no  com- 
plaint but  authorized  some  minor  changes  In 
the  specifications  as  extras.  She  was  satis- 
fled  with  tue  work  as  it  appeared  to  her. 
About  two  weeks  before  the  building  was 
completed,  she  moved  into  one  of  the  flats, 
and  continued  to  reside  there  until  the  time 
of  the  trial.  She  paid  for  the  work  from  time 
to  time  as  demands  were  made  upon  her  by 
the  appellants.  About  October  28,  1902,  the 
building  was  finished,  and  on  that  day  a  set- 
tlement was  made  of  the  accounts  between 
the  parties,  and  the  full  contract  price  of  the 
building  was  paid  by  respondent  to  the  appel- 
lants, and  in  addition  thereto  extras  were 
paid  for  to  the  amount  of  $42.82,  leaving  a 
balance  of  $7.98  due  the  api)eUant8.  Soon 
after  this  settlement  was  made  leaks  began  to 
appear  In  the  roof  of  the  building,  tlie  plaster- 
ing became  wet  and  broke  and  fell  in  Ttlaces, 
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the  foundaflon  settled  arid  cracked,  the  doom 
sagged,  tbe  -windows  '  leaked  rain  into  the 
house,  and  a  cement  floor  turned  water  into 
the  basement  Instead  of  away  from  it;  and 
tbe  respondent  also  learned  that  tbe  house 
projected  into  the  street,  and  she  was  noti- 
fied by  tbe  city  authorities  to  remove  it.  Slie 
thereupon  called  the  attention  of  the  appel- 
lants to  these  conditions,  and  they  attempted 
to  repair  the  roof  and  other  defects,  but  with- 
out success.  On  February  7, 1903,  respondent 
sold  and  conveyed  the  premises  to  her  son, 
and  thereafter,  on  May  7,  1904:,  brought  this 
action  to  recover  damages  from  appellants  on 
account  of  failure  to  construct  the  building 
In  the  best,  most  substantial,  and  workman- 
like manner. 

Appellants  first  contend  that  the  trial  court 
erred  In  denying  a  motion  to  require  tbe  re- 
spondent to  set  out  tbe  contract  in  her  com- 
plaint, and  to  make  several  paragraphs  more 
definite  and  certain.  The  complaint  contain- 
ed a  copy  of  the  specifications  in  full.  It 
also  alleged  the  substance  of  the  contract 
The  appellants  could  not  have  been  misled 
by  the  failure  of  the  court  to  sustain  the  mo- 
tion, because  the  substance  of  tbe  contract 
was  set  out,  and  because  the  Items  of  dam- 
age were  sufficiently  specified.  We  do  not 
think  It  necessary  to  qnote  the  allegations  or 
discuss  tbem  further  In  this  opinion. 

Appellants'  principal  contention  upon  this 
appeal  is  that  respondent  cannot  recover  In 
this  action  because  she  had  sold  and  con- 
veyed the  premises  before  she  brought  the 
action,  and  because  there  Is  no  evidence  that 
she  paid  out  any  inoney  to  repair  any  of  the 
defects  In  the  material  or  construction  of  the 
building,  or  that  she  lost  any  rent  on  account 
thereof,  or  that  she  is  now  obligated  to  rem- 
edy any  defects  In  the  building,  even  If  ap- 
pellants did  not  perform  their  contract  prop- 
erly, or  that  she  was  compelled  to  sell  tbe 
property  for  any  less  money  on  account  of 
such  defects.  No  authorities  are  cited  to 
support  the  point  above  made,  but  appellants 
cite  a  number  of  authorities  in  support  of 
the  rule  stated  In  13  Cye.  p.  158,  as  follows : 
"Where  a  contract  has  been  defectively  per- 
formed and  damages  are  claimed  for  such 
reason,  the  damages  should  be  measured  by 
the  difference  between  the  value  of  the  prop- 
erty in  Its  defective  condition  and  Its  value 
If  it  had  been  completed  In  compliance  with 
the  contract;  and  this  rule  obtains  even 
where  the  property  as  delivered  has  no  mar- 
ket value.  The  measure  of  damages  In  such 
cases  has  been  held  to  be  the  costs  and  ex- 
penses reasonably  necessary  to  make  the 
work  conform  to  the  requirements  of  the 
contract,  on  the  principle  that  plaintiff  is 
entitled  to  work  such  as  he  contracted  for." 
This,  In  our  opinion,  Is  the  correct  rule  for 
the  measurement  of  damages  in  these  cases, 
but  it  does  not  depend  upon  the  fact  wheth- 
er or  not  the  builder  retains  his  ownership 
of  the  property  or  makes  the  necessary  re- 
pairs to  conform  the  building  to  the  contract. 


He  may,  of  course,  make  the  repairs  if  he 
chooses,  but  lie  is  riof  required  to  do  so  in 
order  to  recover.  He  may  also  keep  tbe 
property,  but  his  right  of  action  does  not 
depend  upon  that  fact  He  may  sell  It  ei- 
ther at  a  loss  or  at  a  profit  at  a  forced  or  a 
voluntary  sale,  but  such  sale  does  not  de- 
prive him  of  a  right  of  action  already  ac- 
crued. The  property  may  be  lost  to  the 
builder  by  fire  or  other  means  after  his  right 
to  damages  for  defective  construction  has  ac- 
crued. In  that  event  no  one  could  reasonably 
claim  that  the  right  of  action  abated  by  the 
destruction  of  tbe  property,  and  allege  as  a 
reason  for  tlie  abatement  that  the  builder 
had  suffered  no  damages,  and  no  expenses 
in  repairs  had  been  Incurred,  and  no  damages 
resulted  by  reason  of  defective  workmanship. 
If  the  contractor  fails  to  perform  his  con- 
tract, the  builder  may,  of  course,  recover 
damages  therefor,  as  in  case  of  the  breach 
of  any  other  contract  30  Enc  of  Law  (2d 
Ed.)  p.  1219.  The  damages  are  not  against 
the  freehold.  They  are  personal  to  the 
builder,  who  has  paid  for  the  service  and 
Is  entitled  thereto  or  to  be  recompensed  for 
bis  loss,  without  reference  to  tbe  fact  wheth- 
er he  has  sold  the  premises  or  kept  them. 
Bryant  v.  Broadwell,  140  Cal.  490,  74  Pac.  S3. 
Appellants  next  argue  that  because  respond- 
ent was  present  during  tbe  progress  of  the 
work  and  saw  it  done,  and  thereafter  without 
objection  took  possession  of  the  building  and 
paid  and  settled  for  it  she  thereby  accepted 
tbe  work,  and  is  estopped  now  to  claim  dam- 
ages. It  is  true  that  where  a  builder  knows 
of  defective  work  and  materials  used  and 
makes  no  objections,  but  accepts  the  work 
and  pays  for  it  he  cannot  thereafter  be 
heard  to  complain.  But  this  rule  does  not 
apply  where  tbe  payment  Is  made  and  pos- 
session taken  without  notice  or  knowledge 
of  the  defects.  30  Enc.  of  Law  (2d  Ed.)  pp. 
1323,  1233.  It  appears  in  this  case  that  the 
respondent  was  a  widow  without  any  knowl- 
edge or  experience  in  building,  and  that  ap- 
pellants knew  this  fact  It  also  appears  that 
she  was  present  in  tbe  house  while  a  part 
of  the  work  was  being  done,  but  she  had  no 
knowledge  of  any  of  tbe  defects  until  after 
she  had  fully  paid  for  the  work.  At  tbe  time 
of  her  last  payment  she  was  told  that  all  de- 
fects would  be  carefully  repaired.  She  learn- 
ed of  the  defective  condition  of  the  roof,  of  tbe 
windows,  of  the  foundation,  and  of  the  fact 
that  the  front  porch  extended  into  the  street 
after  tbe  payment  had  been  made.  In  fact,  it 
appears  that  she  was  a  personal  friend  of  the 
appellants,  and  gave  tbe  contract  to  tbem  for 
that  reason,  and  relied  entirely  upon  them  to 
build  tbe  house  in  accordance  with  the  con- 
tract therefor,  and  relied  upon  their  prom- 
ise to  make  good  any  defects  therein.  Under 
these  circumstances,  her  payment  of  the  con- 
tract price  and  her  occupancy  of  the  building 
cannot  be  held  to  be  an  acceptance  of  the 
work  such  as  to  estop  her  from  claiming 
damages.  i 
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Appellants  complain  because  the  court  ad- 
mitted certain  evidence,  which  is  claimed  to 
have  been  erroneously  admitted,  and  reject- 
ed certain  evidence,  which  should  have  been 
received.  In  cases  tried  to  the  court  without 
a  Jury,  we  have  frequently  held  that  the  re- 
ception of  improper  evidence  Is  not  reversible 
error,  because  the  case  U  tried  here  de  novo 
and  such  evidence  will  not  be  considered. 
The  evidence  offered  by  appellants  and  re- 
jected by  the  court  was  to  the  effect  that  the 
plans  of  the  building  showing  the  location 
of  the  building  with  reference  to  lot  lines 
were  filed  in  the  office  of  the  building  In- 
spector of  the  city  of  Seattle,  and  that  the 
building  Inspector  examined  the  premises 
and  approved  the  building.  It  was  admitted 
that  the  building  encroached  upon  the  street 
The  evidence  offered  was  therefore  clearly 
Immaterial.  Furthermore,  It  is  not  contend- 
ed that  the  building  inspector  was  author- 
Iced  to  permit  buildings  to  be  placed  so  that 
they  would  encroach  upon  the  street,  and 
even  If  he  had  such  authority,  the  respondent 
had  a  right  to  have  her  building  placed  upon 
the  lots  as  appellants  had  agreed  to  place  it. 

Appellants  contend  that  the  findings  and 
conclusions  of  the  lower  court  are  not  sup- 
ported by  the  evidence;  but  after  carefully  ex- 
amining the  evidence,  we  think  the  findings  are 
supported  thereby.  There  is  much  conflict 
between  the  statements  of  the  witnesses  on 
the  material  points,  but  we  think  the  court 
found  the  facts  in  the  case,  and  arrived  at 
substantial  justice  between  the  parties. 

The  judgment  is  therefore  affirmed. 

ROOT,  HADLEY,  FULLBRTON,  CROW, 
and  DUNBAR,  JJ.,  concur. 


HYDE  V.  BRITTON  et  al. 
(Supreme  Court  of  Washington.    Jan.  2,  1906.) 

1.  Fabtition — Proof — Title. 

In  partition,  plaintiff  has  the  burden  of 
proving  hia  title  by  a  fair  preponderance  of  the 
evidence. 

[B3d.  Note. — For  cases  In  point,  see  vol.  38, 
Cent.  Dig.  Partition,  {  183.] 

2.  Same — Evidence — Sufficiekct. 

Evidence  in  a  suit  for  partition  examined, 
and  held  to  support  a  finding  that  plaintiff  had 
no  title  to  the  property  sought  to  be  partitioned. 
S.  Same — Possession  to  Sustain  Burr — Evi- 
dence— Sufficiency. 

Evidence  in  a  suit  for  partition  examined, 
and  held  not  to  show  that  plaintiff  or  his  pred- 
ecessor had  been  in  the  possession  of  the  prop- 
erty within  10  years  preceding  the  commence- 
ment of  the  action,  essential  to  its  maintenance 
within  2  Ballinger's  Ann.  Codes  &  St.  §  4797, 
providing  that  no  action  for  the  recovery  of  real 
estate  snail  be  maintained  unless  plaintiff  or 
his  predecessor  was  posse.ssed  of  the  premises 
within  10  years  before  the  commencement  of  the 
action. 

4.  Limitation  of  Actions  —  Rbcovext  of 
Real  Pbopebty — ^I'abtition. 

Under  2  Ballinger's  Ann.  Codes  &  St.  S 
4797,  declaring  that  actions  for  the  recovery  of 
real  property  must  be  begun  within  10  years 
after  the  accrual  of  the  cause  of  action,  an  ac- 


tion for  partition  against  one  who,  together 
with  his  predecessors  in  interest,  has  exercised 
dominion  over  and  claimed  the  property  ad- 
versely against  the  world  for  over  lU  years,  is 
barred. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Limitation  of  Actions,  §  77.] 

Appeal  from  Superior  Court,  King  County ; 
George   C.   Hatch,   Judge. 

Action  by  Joseph  A.  Hyde,  Jr.,  against  L. 
B.  Brltton  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

H.  D.  Moore,  for  appellant.  Fred  H. 
Peterson  and  H.  C.  Force,  for  respondents. 

ROOT,  J,  This  Is  an  appeal  from  a  final 
judgment  against  the  plaintiff  and  appellant, 
made  and  entered  by  the  superior  court  of 
King  county,  in  an  action  for  a  partition  of 
lot  9,  block  10,  Cove  addition  to  the  city  of 
Seattle.  In  1882  this  lot  was  conveyed  by 
the  owner  to  one  John  Webster.  There  were 
in  Seattle  at  that  time  two  men  by  the  name 
of  John  Webster.  One  of  these,  at  that  time 
and  for  many  years  thereafter,  was  the 
husband  of  Phoebe  Ann  Webster,  with  whom 
he  was  residing  In  the  city  of  Seattle.  As 
to  which  one  of  these  men  the  property  in 
question  was  conveyed  was  a  question  in  dis- 
pute in  this  case.  In  1884  Phoebe  Ann  Web- 
ster died,  leaving  as  her  sole  heirs  four  per- 
sons who,  In  April,  1904,  conveyed  by  quit- 
claim deed  whatever  interest  they  had  in 
said  property  to  the  Title  Guarantee  Com- 
pany, which  shortly  thereafter  quitclaimed 
the  same  to  this  appellant,  who  claims  an  un- 
divided one-half  Interest  In  said  lot  as  the 
successor  in  Interest  to  the  community  right 
of  Mrs.  Webster.  Respondents  claim  title 
to  the  entire  property,  through  a  deed  execut- 
ed In  1886,  purporting  to  convey  the  whole 
thereof  from  John  Webster  to  Lewis  McCal- 
Uster,  and  by  certain  mesne  conveyances 
made  thereafter,  all  of  said  deeds  being  duly 
recorded  soon  after  execution.  The  taxes 
for  1881-92  were  paid  by  persons  who,  at 
those  dates  or  when  said  taxes  became  due, 
claimed  to  be  owners  of  said  property  under 
the  deed  from  John  Webster,  above  referred 
to,  and  from  whom  respondents  claim  title. 
In  1898  a  certificate  of  delinquency  was  Is- 
sued to  King  county  for  taxes  upon  said 
property  for  the  years  1893,  1894,  and  1805. 
The  taxes  thereafter,  to  and  Including  1901, 
were  paid  by  one  Albert  Meiuhardt,  who  In 
that  year  began  suit  to  foreclose  said  tax 
certificate.  On  January  20,  1903,  the  lot  was 
redeemed  by  H.  R.  Carr,  who  paid  the  costs 
of  the  foreclosure  proceedings,  and  also  the 
taxes  for  1902.  Respondents  acquired  the 
interests  of  said  Melnhardt  and  Carr,  and 
paid  the  taxes  for  1903.  Appellant,  in  his 
complaint,  set  forth  the  purchase  of  said 
proi)erty  by  said  John  Webster,  who  was  at 
said  time  the  husband  of  said  Phoebe  Ann 
Webster ;  alleged  the  deceased  of  said  Phoebe 
Ann  Webster,  without  having  disposed  of 
her  Interest  in  this  property ;  alleged  the  sub- 
sequent conveyance  by  her  heirs  of  their  in- 
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terest  !n  said  property,  and  the  acquiring 
by  appellant  of  whatever  right,  title,  and 
Interest  said  Mrs.  Webster  had  owned  in 
said  property,  and  prayed  for  a  partition  of 
said  property.  Respondents  denied  the  al- 
legations of  the  appellant  as  to  the  facts 
showing  or  tending  to  show  any  community 
Interest  on  the  part  of  Phoebe  Ann  Webster 
In  said  lot,  and  set  up  two  affirmative  de- 
fenses: (1)  A  plea  of  the  10-year  statute  of 
limitations ;  (2)  that  they  and  their  predeces- 
sors In  Interest  had  for  seven  years  prior  to 
the  commencement  of  this  action  been  in  the 
actual  possession,  under  color  of  title,  and 
in  good  faith,  and  had  made  improvements 
and  payment  of  taxes  on  said  property  during 
said  seven  years.  The  trial  court  found  that 
the  appellant  had  no  title  whatever  to  said 
land,  and  also  found  in  favor  of  the  respond- 
ents upon  both  of  the  affirmative  defenses. 
Exceptions  were  taken  to  these  findings,  and 
we  are  called  upon  to  review  the  same. 

As  to  whether  or  not  the  purchasing  and 
foreclosure  of  a  tax  certificate  by  one  claim- 
ing an  interest  in  property.  Instead  of  paying 
the  taxes  year  by  year  would  permit  such 
party  to  avail  himself  of  the  provisions  of 
the  seven-year  statute,  would  present  a  serious 
question ;  but  the  view  we  talce  ot  the  other 
questions  makes  it  unnecessary  to  decide  the 
matter. 

Upon  the  question  of  title  and  upon  the 
question  of  adverse  possession,  we  think  the 
finding  of  the  trial  court  should  be  sustained. 
This  being  an  action  for  a  partition,  the 
burden  of  proof  was  upon  the  plaintiff  to 
establish  bis  case  by  a  fair  preponderance 
of  the  evidence.  It  does  not  appear  that  Mrs. 
Webster  was  ever  in  possession  of  this  lot. 
It  appears  that  she  left  a  will,  but  did  not 
therein  mention  the  property  in  question  here. 
In  the  administration  of  her  estate,  said  prop- 
erty was  not  considered,  and  in  no  manner 
dealt  with,  and  it  does  not  appear  that  her 
heirs  ever  made  any  claim  to  said  property 
until  a  comparatively  short  time  before  the 
commencement  of  this  action.  Then  said 
lot  and  several  others  were  conveyed  by  quit- 
claim deed  to  the  trust  company,  which,  in 
turn,  by  quitclaim  deed,  conveyed  the  same 
to  appellant,  who  paid  only  $200  as  considera- 
tion for  the  entire  Interest  conveyed.  It  Is 
claimed  by  respondents  that  the  purchase  of 
this  property  by  appellant  was  purely  for 
speculative  purposes.  It  Is  not  made  to  ap- 
pear as  to  which  John  Webster  this  property 
was  conveyed.  The  burden  was  on  appellant 
to  show  that  the  grantee  in  the  original  deed 
of  the  property  was  the  Identical  John  Web- 
ster who  was  the  husband  of  Phcebe  Ann 
Webster.  The  statute  of  limitations,  in  re- 
gard to  the  bringing  of  actions  of  this  kind, 
reads  as  follows:  "Tlie  period  prescribed 
in  the  preceding  section  for  the  commence- 
ment of  actions  shall  be  as  follows :  Within 
ten  years,  (1)  actions  for  the  recovery  of  real 
property,  or  for  the  recovery  of  the  posses- 
sion thereof ;  and  no  action  shall  be  maintain- 


ed for  such  recovery  unless  It  appear  that  the 
plaintiff,  bis  ancestor,  predecessor,  or  grantor, 
was  seized  or  possessed  of  the  premises  in 
question  within  ten  years  before  the  com- 
mencem^it  of  the  action."  Section  4797,  2 
Balllnger's  Ann.  Codes  &  St 

In  answer  to  interrogatories  submitted  by 
respondents  to  the  appellant,  the  latter  said 
he  did  not  live  upon  said  lot,  and  to  the 
question,  "What  acts  of  possession  has  he 
[appellant]  ever  performed  with  regard  to 
said  lot,  and  when?"  he  answered,  "Buying 
said  lot,  and  taking  and  recording  a  deed 
thereto;  the  lot  being  unoccupied  and  un- 
improved." In  answer  to  questions  as  to 
the  possession  and  as  to  what  acts  of  posses- 
sion had  been  performed  by  his  alleged  prede- 
cessors In  Interest,  he  answered,  "I  do  not 
know."  In  answer  to  a  question  as  to  when 
the  heirs  of  Phoebe  Ann  Webster  first  learn- 
ed of  their  alleged  Interest  In  said  lot,  he- 
answered,  "I  am  informed  that  they  knew 
of  It  first  within  the  present  year."  We  do 
not  think  a  further  review  or  analysis  of 
the  evidence  necessary.  The  plaintiff  is  not' 
shown  by  the  evidence  to  have  been  in  the 
possession  or  control  of  the  property  within 
the  10  years  immediately  preceding  the  com- 
mencement of  the  action,  and  we  do  not  think 
that  the  evidence  established  a  title  in  htm 
to  a  half  or  any  other  Interest  in  the  said 
lot  Respondents  and  their  predecessors  In 
interest  bad  exercised  dominion  over  and 
claimed  the  property  adversely  against  the 
world  since  the  Webster  deed  in  1886. 

The  judgment  of  the  superior  court  will 
therefore  be  affirmed. 

MOUNT,  C.  J.,  and  DUNBAR,  CROW, 
HADLEt,  BUDKIN,  and  FULLERTON,  JJ., 
concur. 


STATE  ex  rel.   KRUTZ  v.   WASHINGTON 
IRR.   CO. 

(Supreme  Court  of  Washington.    Jan.  8,  190tl.) 

Mandamus  —  Adeq-uatb  Beueot  at  Law  — 

ErFECT. 

A  person  having  a  contract  with  an  irriga- 
tion company,  binding  it  to  furnish  water  for 
the  irrigation  of  bis  lands,  has  an  adequate 
remedy  at  law  for  the  company's  refusal  to 
comply  with  the  contract,  though  it  be  conceded 
that  the  company  is  a  common  cai-rier  of  water, 
and  mandamus  does  not  lie  to  compel  it  to  com- 
ply with  the  contract,  under  Ballinger's  Ann. 
Codes  &  St  {  57,56,  providing  that  the  wriC  oC 
mandate  will  issue  where  there  is  not  an  ade- 
quate remedy  at  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Mandamus,  §{  8,  34,  275.] 

Appeal  from  Superior  Court,  Xaklma  Coun- 
ty; Frank  H.  Rudkin,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
Carrie  A.  Krutz,  against  the  Washington  Ir- 
rigation Company.  From  a  judgment  of  dis- 
missal, the  relator  appeals.    Affirmed. 

See  80  Pac.  803.  < 

Digitized  by  ^OOQ IC 


Wash.) 


STATE  V.WASHINGTON  IRB.  CO. 


309 


W.  H.  Bogle  and  H.  J.  Snlvely,  for  ap- 
pellant Ira  P.  Englebart  and  B.  F.  Blaine, 
for  respondent. 

HADLEY,  J.  This  la  an  action  In  man- 
damus. The  affidavit  in  support  of  the  ap- 
plication for  the  writ  states  that  the  Wash- 
ington Irrigation  Company  Is  «  corporation, 
and  Is  the  owner  of  an  irrigating  canal  com- 
monly known  as  "Sunnjstde  Canal";  that  It 
•is  a  common  carrier  of  water  for  Irrigation 
purposes,  and  Is  charged  with  the  duty  of 
furnishing  water  for  irrigation  of  lands 
lying  under  said  canal,  upon  reasonable  com- 
pensation being  tendered  and  made  there- 
for ;  that  the  relator  is  the  owner  of  certain 
described  lands  lying  under  said  canal, 
amounting  to  320  acres  more  or  lees,  which 
are  arid  and  dependent  upon  Irrigation  to 
produce  agricultural  crops;  that  the  relator 
holds  a  water  deed  and  wi\tor  right  contract 
from  and  with  said  corporation  for  water 
to  irrigate  her  said  lands,  which  contract  was 
executed  In  Norember,  1902;  that  said  con- 
tract provides  that  she  shall  pay  annually 
In  advance  to  the  Irrigation  company,  on  tbp 
first  Monday  in  May  of  each  year  from  the 
date  of  the  contract,  the  sum  of  $1  per  acre, 
and.  In  case  of  default  In  such  payment  for 
the  period  of  30  days  after  the  same  shall 
become  due,  the  irrigation  company  shall  have 
the  right  and  option  to  refuse  to  furnish 
water  until  such  rental  and  arrearages  shall 
be  paid  In  full;  that  the  contract  further 
provides  that  the  Irrigation  company  shall 
deliver  to  her  a  lateral  or  flume,  to  be  con- 
nected with  Its  main  or  branch  canal  nearest 
ber  land  along  the  line  of  its  right  of  way 
at  such  point  as  to  the  company  may  seem 
most  practicable,  which  lateral  flume  shall 
be  located  by  the  company  and  shall  be  con- 
structed and  maintained  by  the  relator.  The 
contract  farther  requires  that  the  company 
shall  construct  and  maintain  the  necessary 
works  of  delivery,  except  the  lateral  flume, 
and  shall  place  and  maintain  at  the  point  of 
delivery  suitable  measuring  boxes  or  gates. 
The  affidavit  further  states  that  one  branch 
of  the  canal  is  about  one-half  mile  from  the 
north  line  of  the  relator's  Ityids,  and  another 
branch  nins  near  the  west  line  thereof;  that, 
desiring  to  cultivate  her  lands  during  the 
year  1904,  she  notifled  the  company  about 
March  23d  of  that  year  to  designate  the  point 
on  the  canal  from  which  the  lateral  to  her 
land  should  be  constructed,  and  to  locate  the 
lateral ;  that  she  thereupon  tendered  to  the 
company  the  sum  of  $320  in  payment  of  the 
annual  rental  for  water  for  the  year  1904, 
and  demanded  the  delivery  of  water  to  her 
lands  during  the  season  of  said  year;  that 
thereupon  the  company  did  Indicate  that  she 
should  receive  water  through  a  certain  small 
lateral  running  across  the  lands  of  one 
Eaton,  bnt  refused  and  still  refuses  to  furnish 
her  with  any  water  whatever,  except  on 
condition  that  she  shall  pay  to  the  company 
the  sum  of  $320,  claimed  by  it  for  water 


rental  for  the  year  1903,  as  well  as  the  fur- 
ther sum  of  $320  as  rental  for  the  year  1904 ; 
that  no  water  was  delivered  during  the  year 
1903,  and  that  the  company  never,  at  any 
time,  prior  to  March  28,  1904,  designated 
the  point  from  which  a  lateral  to  be  con- 
structed by  the  relator  should  receive  water 
from  the  canal,  and  did  not  locate  such  later- 
al :  that  it  has  never  at  any  time  constructed 
the  necessary  works  of  delivery,  and  has  not 
provided  measuring  boxes  or  gates.  On  the 
above  facts  the  relator  asked  the  Issuance  of 
the  writ  of  mandate  to  compel  the  irrigation 
company  to  deliver  water  to  her  lands  for 
the  year  1904,  and  also  to  compel  it  to  pro- 
vide suitable  measuring  boxes  or  gates  at  the 
point  of  delivery  of  the  water  upon  her  lands. 
The  company  answered  the  affidavit,  making 
issues  thereon,  and  the  cause  came  on  for 
trial  before  a  Jury.  A  witness  was  sworn  to 
testify,  when  the  company  objected  to  the  in- 
troduction of  any  testimony,  and  moved  that 
the  cause  be  withdrawn  from  the  Jury,  and 
that  it  be  dismissed  on  the  groimd  that  the 
affidavit  did  not  state  facts  sufficient  to  au- 
thorize the  Issuance  of  the  writ  of  mandate. 
The  objection  was  sustained,  the  motion 
granted,  and  Judgment  was  entered  dismiss- 
ing the  action.  From  the  Judgment  the  re- 
lator has  appealed. 

Appellant  assigns  as  error  that  the  court 
refused  the  admission  of  Its  offered  evidence 
and  entered  Judgment  of  dismissal.  She  in- 
sists that  mandamus  is  the  proper  remedy  in 
the  premises.  It  will  be  observed  from  the 
foregoing  statement  that  the  parties  entered 
into  a  contract  by  the  terms  of  which  re- 
sirondent  Is  to  furnish  water  to  appellant  un- 
der certain  specified  conditions.  The  contract 
Is  a  private  one  between  the  parties.  Appel- 
lant argues  In  her  brief,  however,  that  re- 
spondent is  a  public  service  corporation,  a 
common  carrier  of  water,  and  that  it  is  under 
the  duty  to  furnish  water  to  her  lands  uiK)n 
demand  and  upon  payment  or  tender  of  a 
reasonable  comiieusation  therefor.  We  need 
not  examine  the  question  as  to  whether  re- 
spondent is  a  common  carrier,  with  such  pub- 
lic duties  Imposed  upon  It  by  law  as  may  be 
enforced  by  mandate  when  there  is  no  other 
adequate  remedy.  Appellant's  application 
shows  that  she  is  not  dependent  upon  the 
remedy  which  Is  provided  for  the  enforce- 
ment of  a  mere  public  duty.  It  shows  that 
she  holds  a  private  contract  whereby  re- 
spondent has  obligated  Itself  to  furnish  water. 
She  can  resort  to  the  ordinary  remedies  upon 
that  contract,  as  In  the  case  of  any  private 
contract  In  support  of  ber  contention  that 
mandamus  Is  the  proper  remedy  here  she 
cites  Price  v.  Riverside  L.  &  I.  Co.,  56  Cal. 
431,  and  McCrary  v.  Beandry,  C7  Cal.  120, 
7  Pac.  264.  An  examination  of  those  cases, 
however,  discloses  that  each  was  based 
squarely  upon  the  theory  that  there  was  a 
refusal  to  discharge  a  public  duty.  It  does 
not  appear  that  a  private  contract  between 
the  parties  existed  in  either  case.  Our  stat- 
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ute  proTldes  that  the  writ  of  mandate  wlU 
issue  "where  there  is  not  a  plain,  si>eedy,  and 
adequate  remedy  In  the  ordinary  course  of 
law."  Ballinger's  Ann.  Codes  &  St.  I  5758. 
This  Is  the  general  rule,  and  the  courts  bold 
that  mandamus  is  a  remedy  to  compel  the 
performance  of  a  duty  required  by  law  where 
the  party  seeking  relief  has  no  other  adequate 
remedy,  and  where  the  duty  sought  to  be 
enforced  is  clear  and  indisputable.  Board  of 
Commissioners  of  Knox  County  v.  Aspinwall, 
24  How.  (U.  S.)  376,  16  L.  Ed.  733 ;  Bayard 
V.  White,  127  U.  S.  246,  8  Sup.  Ct  1223,  32 
L.  Ed.  116;  Redfield  v.  Windom,  137  U.  S. 
630,  11  Sup.  Ct.  197,  34  L.  Ed.  811;  Terri- 
tory ex  rel.  Crosby  v.  Crum  (Okl.)  73  Pac. 
297;  Mount  Pleasant  Cemetery  Co.  v.  Pater- 
son,  etc..  R.  Co.,  43  N.  J.  Law,  303.  In  Flori- 
da, etc.,  R.  Co.  T.  State  (Fla.)  13  South.  103,  20 
L.  R.  A.  419,  34  Am.  St.  Rep.  30,  it  was 
said  that  mandamus  will  not  lie  to  enforce 
the  performance  of  private  contracts.  See, 
also.  State  ex  rel.  Poyser  v.  Trustees  of 
Salem  Church,  114  Ind.  388,  16  N.  E.  808; 
Parrott  v.  City  of  Bridgeport,  44  Conn.  180, 
26  Am.  Rep.  439;  Merrill  on  Mandamus,  { 
16;  High  on  Extr.  Legal  Rem.  (3d  Ed.)  i  25. 
We  think  appellant  has  an  adequate  remedy 
upon  her  contract,  and  that  mandamus  does 
not  lie. 
The  judgment  is  affirmed. 

MOUNT,  C.  J.,  and  FULLERTON,  ROOT, 
and  CROW,  JJ.,  concur.  RUDKIN,  J.,  hav- 
ing heard  the  case  in  the  court  below,  took  no 
part 


BROWN  et  al.  v.  CITY  OF  BLAINE. 
(Supreme  Court  of  Washington.    Jan.  3,  1906.) 

1.  ApPEAii— Mattebs    Reviewable— Discbe- 
TiONABY  Action. 

The  action  of  the  court  in  setting  a  case 
for  trial  on  a  certain  day  is  so  largely  within 
the  discretion  of  the  court  that  it  will  not  be 
interfered  with  on  appeal,  unless  such  discre- 
tion is  manifestly  abused. 

2.  Same— Harmless     Ebbob— Aduission    of 
Evidence. 

In  an  action  by  a  husband  and  wife  for 
personal  injuries  to  the  wife,  the  complaint  set 
up,  among  other  things,  a  claim  for  $330  on 
account  of  money  expended,  and  advanced  no 
otlier  claim  which  was  subject  to  itemization. 
The  jury  made  special  findings  of  damages,  in 
which  they  allowed  $1,000  for  permanent  in- 
jury, $420  for  physical  pain,  etc.,  and  $330  on 
account  of  money  expended.  The  court,  in 
passing  on  a  motion  for  new  trial,  stated  that 
"the  special  findings  include  one  item  of  dam- 
ages, amounting  to  $210,  which  there  isi  no  tes- 
timony to  support,"  and  required  plaintiff  to 
remit  that  amount.  Deducting  the  item  of  $210 
from  $330,  there  was  sufficient  evidence  in  re- 
lation to  the  amount  paid  for  doctor's  services 
and  for  nurse  hire  to  amount  to  the  balance  of 
$120  under  ■  the  claim  for  money  expended. 
Hrld,  that  error  in  admitting  evidence  of  plain- 
tiff's husband  as  to  what  it  would  cost  him 
to  get  a  woman  to  do  his  housework  was  affirm- 
atively shown  to  be  without  prejudice. 

3.  Damages— Personal   Injuries- PJvidence 
—Physician's  Services. 

In  an  action  for  personal  injuries,  testi- 
mony  of   the    amount   paid    to   the   attending 


physician  is  admissible  on  the  issue  of  the  rea- 
sonable value  of  the  services  rendered  by  the 
physician. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent.  Dig.  Etamages,  {  494.] 

4.  Same— Prior  Health  of  Plaintiff. 

In  an  action  for  personal  injuries,  testi- 
mony as  to  the  general  condition  of  plaintiff's 
health  and  as  to  her  physical  appearance  prior 
to  the  time  of  the  injury  is  admissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages,  {{  482.  483.] 

5.  Municipal    Cobporations  —  DKFEcnv« 
Sidewalk — Injuries  to  Pedestrians. 

In  an  action  against  a  city  for  injuries 
caused  by  a  defective  sidewalk,  a  question  ask- 
ing witness  what  he  knew  as  to  the  boards  of 
the  sidewalk  being  loosened  from  the  nails  or 
fastenings  was  properly  allowed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  §  1728.] 

6.  Damages— Personal  Injurics— Evidbkcb 
—Mortality  Tables. 

In  an  action  for  personal  injuries,  where 
there  is  sufficient  evidence  of  permanent  injury  to 
go  to  the  jury  on  that  question,  Carlisle  Mor- 
tuary Tables  are  admissible  to  show  the  probable 
duration  of  the  impairment  of  plaintiff's  health 
and  of  her  inability  to  earn  a  livelihood. 

[Ed.  Note. — For  cases  in  point  see  vol.  15, 
Cent  Dig.  Damages,  IS  487-489.] 

7.  Municipal    Corporations  —  Torts  —  Ac- 
tions— Pleading — Alleoations  of  Notice. 

A  complaint  against  a  city  for  injuries 
caused  by  a  defective  sidewalk,  which  alleges 
that  the  city  "knew  the  dangerous  and  unsafe 
condition  of  said  sidewalk  and  carelessly  and 
negligently  neglected  to  nail  down  said  planks 
and  make  said  sidewalk  safe."  sufficiently  alleges 
notice  to  the  city  of  the  defective  condition  of 
the  walk  to  authorize  evidence  of  constructive 
notice  to  the  city  of  that  fact. 

[Ed.  Note. — For  cases  In  point,  see  vol.  SO, 
Cent.  Dig.  Municipal  Corporations,  {  1714.] 

Appeal  from  Superior  Court  Whatcom 
Coimty;  Jeremiah  Neterer,  Judge. 

Action  by  Emma  L.  Brown  and  another 
against  the  city  of  Blaine.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

George  D.  Montfort  and  Whltcomb  & 
Mathls,  for  appellant  Frank  W.  Bixby  and 
Fairchlld  &  Bruce,  for  respondents. 

DUNBAR,  J.  Action  for  damages  for  in- 
juries sustained  by  the  respondent  Emma 
L.  Brown  by  falling  on  a  sidewalk  in  the 
city  of  Blaine,  by  reason  of  the  alleged  negli- 
gence of  said  city  in  allowing  said  sidewalk 
to  become  and  remain  out  of  repair.  Judg- 
ment was  rendered  for  $1,750,  which  was 
afterwards  reduced  to  $1,540,  from  which 
Judgment  this  appeal  Is  taken. 

The  answer  of  the  appellant  was  a  general 
denial,  with  an  aftirmatlve  allegation  that  the 
defendant  is  Informed  and  believes  that 
on  or  about  the  15th  day  of  July,  1904,  the 
Sunset  Telephone  &  Telegraph  Company,  a 
corporation,  owning  and  operating  a  system 
of  telephone  poles,  wires,  etc..  In  the  city 
of  Blaine,  willfully,  negligently,  and  care- 
lessly loosened  the  aforesaid  planks;  that 
said  telephone  company  replaced  and  left 
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said  planks  In  their  proper  places,  but 
willfully,  negligently,  and  carelessly  failed 
and  neglected  to  nail  or  fasten  said  planks; 
that  the  fact  .that  said  planlcs  were  loose  or 
that  they  had  been  disturbed  by  said  tele- 
phone company  was  not  apparent,  and  could 
not  be  determined  by  looking  at  said  side- 
walk; that,  as  far  as  the  eye  of  an  observer 
could  tell  or  detect,  the  said  planks  were 
firmly  nailed  and  secured  in  their  places. 
The  reply  to  the  affirmative  matter  was  to 
the  effect  that  the  Sunset  Telephone  & 
Telegraph  Company  referred  to  in  said  an- 
swer was  under  a  contract  with  the  city  of 
Blaine,  by  which  the  said  Sunset  Teleplione 
&  Telegraph  Company  is  authoriised  and  per- 
mitted to  erect  telephone  poles  in  the  city 
of  Blaine,  and  that  it  is  authorized  and 
empowered  to  take  up  and  remove  planks 
from  the  sidewalks,  etc.  This  Li  only  im- 
portant as  going  to  the  admission  of  the  city 
tliat  the  planks  had  been  negligently  and 
carelessly  loosened  and  left  in  that  condition, 
which  fact  eliminates  some  of  the  contro- 
versies in  relation  to  the  testimony  in  this 
case,  and  leaves  the  question  of  negligence 
simply  as  to  the  proposition  of  notice  on  the 
part  of  the  city. 

The  first  contentio"n,  that  the  court  erred 
in  setting  the  case  for  trial  on  the  day  on 
which  it  was  tried,  seems  to  us  to  be  with- 
out merit.  Such  proceedings  in  the  course 
of  a  trial  are  so  largely  within  the  dis- 
cretion of  the  court  that,  unless  such  dis- 
cretion is  manifestly  abused,  this  court  will 
not  interpose  an  interference,  and  there 
Seems  to  be  no  evidence  of  such  abuse  In 
this  case.  In  addition  to  that,  there  was  no 
application  for  a  continuance  on  the  part  of 
the  appellant. 

The  following  question  was  asked  wit- 
ness W.  H.  Brown,  the  husband  of  the 
respondent  Emma  L.  Brown:  "Mr.  Brown, 
in  moving  about — you  stated  you  were  mar- 
ried in  Sllnnesota — do  you  know  what  it 
would  cost  you  to  get  a  woman  to  do  your 
housework  for  you,  if  you  were  endeavoring 
to  keep  house?"  This  was  objected  to  as 
irrelevant  and  immaterial,  and  the  question 
was  answered  over  the  objection.  It  was 
contended  that  the  witness  did  not  show 
qualification  to  answer,  nor  was  it  shown 
that  he  Intended  to  keep  house,  or  had  been 
doing  so.  Whatever  may  be  said  as  to  the 
merits  of  this  objection,  it  seems  to  us  to 
be  immaterial,  by  reason  of  the  fact  that 
the  Jury  found  by  special  findings  three  items 
of  damage — for  permanent  injury  $1,000, 
for  physical  pain,  humiliation,  and  disfigure- 
ment $420,  on  account  of  money  expended 
for  physician's  services  and  nurse  hire,  $330. 
Before  Judgment  was  entered,  the  court 
made  the  following  announcement :  "Now  at 
this  time  the  court  renders  oral  decision  on 
motion  for  a  new  trial,  and  announces  that 
the   special   findings   Include  one  Item   of 


damages  amounting  to  -$£10,'  which  there  la 
no  testimony  to  support,  and  under  the  stat- 
ute and  decisions,  of  the  Supreme  Court 
tUs  amount  should  be  remitted  or  a  new 
trial  granted;  and  it  is  ordered  that  plalu- 
tlft  be  given  10  days  in  which  to  remit  said 
amount,  and  on  failure  so  to  do  a  new  trial 
will  be  granted."  The  plaintiff  elected  to 
remit  the  $210  in  conformity  with  the  court's 
order,  and  Judgment  was  entered  for  the 
amount  found  by  the  Jury,  less  that  amount 
The  record  does  not  show  what  item  it  was 
that  was  found  by  the  Jury,  and  there  is 
no  item  in  the  special  findings  for  $210. 
It  conld  not  have  l>een  the  item  for  perma- 
nent injury  or  for  pliysical  pain  and  humilia- 
tion, because  those  things  were  not  itemized. 
The  only  allegation  in  tlie  complaint  which 
was  subject  to  itemizing  was  the  charge  of 
$330  on  account  of  money  expended.  So 
that  the  court  must  Iiave  deducted  the  item 
of  $210  from  the  claim  of  $330,  which  would 
only  leave  $120  under  that  claim,  which  was 
incorporated  In  the  Judgment;  and,  as  there 
was  testimony  in  relation  to  the  amount 
paid  for  doctor's  services  and  for  nurse  hire 
to  amount  to  that  much,  we  must  conclude 
that  the  amount  deducted  was  for  things 
which  were  not  legally  proven.  In  any 
event,  under  the  order  of  the  court  in  re- 
lation to  the  deduction  of  $210,  it  affirmative- 
ly appears  that  the  error,  if  any  was  com- 
mitted, was  not  prejudicial. 

It  is  objected,  also,  that  the  court  erred  in 
allowing  the  witness  Brown  to  testify  that 
he  had  paid  a  certain  amount  to  the  attend- 
ing physician,  the  contention  being  that  the 
amount  paid  was  immaterial;  that  he  should 
have  shown  that  the  payment  represented 
the  reasonable  value  of  the  services.  It 
seems  to  us  that  the  amount  paid  would, 
in  any  event,  l>e  some  evidence  of  the  reason- 
able value  of  the  services  rendered,  and  that. 
If  it  was  not  sufficient  evidence,  that  was  a 
matter  which  should  have  been  presented  to 
the  consideration  of  the  Jury. 

The  fourth  assignment  of  error,  in  relation 
to  the  amount  paid  for  board,  is  disposed 
of  by  what  we  have  said  in  relation  to  the 
second.  Appellant  also  assigns  as  error  the 
admission  in  evidence  of  the  testimony  of 
witness  Williams  as  to  the  general  condition 
of  Mrs.  Brown's  health  and  her  physical  ap- 
pearance prior  to  the  time  of  the  injury. 
We  think  there  was  no  error  committed  In 
admitting  this  testimony.  It  would  have 
been  proper  for  the  defense  to  have  shown 
In  mitigation  of  damages  that  prior  to  the 
injury  the  woman  was  in  poor  health  and 
unable  to  make  a  living. 

It  Is  also  Insisted  that  the  court  erred  in 
allowing  a  Dr.  Reeves  to  testify  on  direct 
examination  in  relation  to  the  boards  being 
loosened  from  the  nails  or  fastenings.  The 
question  was,  "What,  if  anything,  do  you 
know  about  the  boards  being  loosened  from 
the  nails  or  fastenings?"    We  think  that  this 
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exception  is  without  merit,  althougb  the  tes- 
timony was  not  material  under  the  admis- 
sions of  the  defendant  in  relation  to  the 
t)oard8  l)elng  loose  and  without  nails  ot 
fastenings. 

Neither  did  the  court  err  in  permitting  the 
respondents  to  show,  by  the  Carlisle  Mor- 
tuary Tables,  the  respondent  Emma  L. 
Brown's  expectancy  of  life.  The  objection  is 
based  on  the  fact  that  there  was  no  testi- 
mony of  permanent  Injury.  But  there  was 
sufficient  evidence  of  i)ermanent  Injury  to  go 
to  the  jury,  and  the  jury  found  that  the  re- 
spondent was  permanently  Injured,  and  the 
tables  were  admissible  to  show  the  probable 
duration  of  the  impairment  of  respondent's 
health  and  her  inability  to  earn  a  livelihood, 
if  the  theory  of  the  respondents  were  to  t>e 
accepted  by  the  Jury. 

The  eighth,  tenth,  and  eleventh  assign- 
ments are  to  the  effect  that  the  court  erred 
in  allowing  certain  witnesses  on  behalf  of 
respondents  to  testify  in  regard  to  the  condi- 
tion of  the  sidewalk  at  and  alwut  the  place 
where  respondent  Emma  L.  Brown  claims 
she  was  injured,  at  a  time  previous  to  the 
injury;  all  this  evidence  objected  to  on  the 
theory  that  notice  was  not  pleaded  by  re- 
spondents in  their  complaint.  The  allega- 
tion is  that  on  or  abont  the  31st  day  of  July, 
1904,  the  planks  in  said  sidewalk  were  loose 
and  unsafe,  and  the  stringers  were  decayed, 
so  that  travel  on  said  sidewalk  was  danger- 
ous and  unsafe,  and  the  said  city  knew  the 
dangerous  and  unsafe  condition  of  said  side- 
walk, and  carelessly  and  negligently  neglect- 
ed to  nail  down  said  planks  and  make  said 
sidewalk  safe  for  the  travel  of  its  citizens. 
The  contention  of  the  appellant  is  that  there 
was  no  allegation  that  the  sidewalk  had  been 
out  of  repair  prior  to  the  1st  day  of  July, 
1904,  and,  there  being  no  proof  of  communi- 
cation made  to  the  city  of  its  need  of  repair, 
that  constructive  notice  could  not  be  shown 
under  this  allegation.  But  we  think  that 
this  would  be  a  narrow  construction  to  place 
upon  the  allegation,  because  the  language 
that  the  city  carelessly  and  negligently  neg- 
lected to  nail  the  said  planks  down,  know- 
ing of  the  said  unsafe  condition  of  the  side- 
walk, must  be  interpreted  to  mean  a  knowl- 
edge for  some  appreciable  time. 

The  Instructions  In  this  case  so  complete- 
ly and  carefully  state  the  law,  presenting 
with  such  exact  justness  the  theory  and 
rights  of  plaintiffs  and  defendant  in  the  ac- 
tion, that  no  objection  can  be  found  to  them, 
or  the  refusal  to  give  other  Instructions:  the 
instructions  given  covering  all  the  Issues  of 
the  case. 

We  are  unable  to  find  error  in  any  respect, 
and  the  judgment  is  therefore  affirmed. 

MOUNT,  C.  J.,  and  CROW,  HADLEY, 
BUDICIN,  KOOT,  and  FULLERTON,  JJ., 
concur. 


BARTON  V.  WICKIZBB. 
(Supreme  Court  of  Waahhigtoo.    Jan.  8,  190&) 

1.  Appeal— Bond — Sufebskdeas. 

In  an  action  for  the  recovery  of  real  P'W' 
erty  in  which  there  was  a  counterclaim,  wite* 
the  judgment  fixed  the  value  of  the  real  property 
and  the  amount  of  recovery  under  the  counter- 
claim, an  order  of  the  court  fixing  the  amount 
of  an  appeal  and  supersedeas  bond  is  not  nec- 
essary to  the  validity  of  the  bond,  which  is 
otherwise  sufficient. 

2.  Ejectment— Imphovemekts  —  Statotes  — 
Retroactive  Operation. 

The  betterment  law  (Laws  1003,  p.  2C2,  c. 
137),  authori;ing  a  recovery  for  improvements 
by  one  holding  land  in  good  faith  under  color 
and  claim  of  title,  is  not  retroactive,  and  does 
not  authorize  a  recovery  for  improvements  made 
t>efore  its  enactment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Ejectment,  S  409.] 

Appeal  from  Superior  Court,  King  County ; 
Arthur  E.  Griffin,  Judge. 

Action  by  Elizabeth  A.  Bartooa  against  Mrs. 
R.  A.  W^icklzer.  From  the  judgment,  plain- 
tiff appeals.    Reversed. 

F.  E.  Knowles,  for  appellant  Wilson  & 
Thorgrlmson  and  Jeroid  Landon  Finch,  for 
respondent. 

ROOT,  J.  This  action  was  brought  by 
appellant  to  recover  possession  of  certain 
real  estate  In  the  city  of  Seattle.  It  Is  the 
second  action  instituted  by  appellant  against 
respondent  for  the  recovery  of  the  same  prop- 
erty.   The  first  was  instituted  in  November, 

1902,  and  resulted  In  a  decree  wherein  appel- 
lant was  found  to  be  the  owner  of  said  prop- 
erty, but  was  denied  the  right  of  possessioa 
on  account  of  not  liaving  made  proper  de- 
mand. In  the  second  action  respondent  set 
up  a  counterclaim  for  the  value  of  improve- 
ments made  on  the  premises,  relying  upon 
the  provisions  of  the  betterment  law  (Laws- 

1903,  p.  262,  c.  137).  The  trial  court  made 
findings  of  fact  to  the  effect  that  appellant 
was  the  owner  In  fee  simple  and  entitled  to 
the  immediate  possession  of  the  premises; 
that  a  proper  demand  had  been  made;  that 
respondent  had  entered  the  premises  in  good 
faith,  under  color  and  claim  of  title,  and  be- 
lieving that  she  was  the  legal  owner;  that 
during  the  years  1900  and  1901  she  had  made 
permanent  improvements  on  said  premises 
of  the  value  of  $525,  and  paid  taxes  in  the 
sum  of  |2.25;  that  respondent  made  said 
improvements  while  holding  the  property  in 
good  faith,  under  color  and  claim  of  title,  ad- 
versely to  appellant;  that  the  value  of  the 
fealty,  apart  from  the  improvements,  was 
$800;  that  tlie  first  action  was  brought  la 
November,  1902,  and  resulted  as  hereinbe- 
fore stated.  Conclusions  were  made  and 
signed  in  accordance  with  the  findings,  and  a 
Judgment  and  decree  entered  thereupon.  In 
said  judgment  and  decree  it  was  recited,  first, 
that  the  plaintiff  was  the  owner  and  entitled 
to  the  immediate  possession  of  the  prem- 
ises; then  the  following  provisions  appeared  t 
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^(2)  That  the  defendant  bare  and  recover 
from  the  plaintiff  as  a  counterclaim  in  this 
action  the  sum  of  $525,  for  the  permanent 
Improvements  made  by  the  defendant  on  said 
premises  and  taxes  paid  on  flie  same.  (3) 
That  if  plaintiff  shall,  within  two  months 
from  the  date  of  the  signins  of  this  decree, 
pay  to  the  defendant  said  sum  of  $525,  then 
said  plaintifC  shall  become  the  owner  of,  and 
be  Tested  with  the  title  to,  said  permanent 
Improvements ;  that,  if  the  plaintiff  does  not 
pay  said  sum  of  $525  within  said  two  months, 
then  said  defendant  may,  within  two  months 
thereafter,  pay  the  plaintift  the  sum  of  $800, 
the  value  of  said  land  apart  from  the  im- 
provements, and  said  defendant  shall  then 
be  vested  with  the  title  to  said  land,  includ- 
ing said  improvements,  and  be  entitled  to 
the  immediate  possession  of  said  premises 
and  said  improvements  and  each  and  every 
part  thereof.  (4)  That,  should  the  plaintiff 
and  defendant  botb  fall  to  make  the  pay- 
ments as  provided  in  paragraph  3  herein, 
then  the  plaintiff  and  defendant  shall  be  and 
are  hereby  declared  to  be  and  deemed  tenants 
in  common  of  said  premises.  Including  said 
Improvements,  In  proportion  to  their  interests 
and  valuations  to  said  realty  and  improve- 
ments." From  this  Judgment  and  decree  the 
plaintiff  appeals. 

Respondent  moves  to  dismiss  the  appeal 
for  the  reason  that  the  undertaking  on  ap- 
peal is  in  the  form  of  an  appeal  and  super- 
sedeas bond,  and  in  an  amount  equal  to,  or 
exceeding,  twice  the  amount  of  the  money 
portion  of  the  Judgment  and  costs  plus  $200, 
which  amount  was  not,  bowever,  flxed  by  any 
order  or  action  of  the  trial  court  Respond- 
ent's contention  Is  that  the  amount  of  the 
supersedeas  bond  must  be  flxed  by  an  order 
of  the  trial  court  In  all  cases  where  the  Judg- 
ment Is  for  anything  else  than  money;  and 
contends  that  the  Judgment  in  this  case  con- 
tained provisions  which  made  it  other  than 
a  Judgment  for  money  as  that  expression  Is 
used  In  the  appeal  statute.  It  is  not  con- 
tended that  the  amount  of  the  bond  Is  in- 
sufficient. In  fact,  it  is  concedetl  that  It  was 
sufficient.  If  the  rule  applicable  to  money 
judgments  controls.  The  contention  of  the 
respondent  with  reference  to  this  bond  is  In 
opposition  to  the  former  holdings  of  this 
court,  and  for  that  reason  cannot  be  sustain- 
ed. State  ex  rel.  Bridge  Co.  v.  Superior 
Court,  11  Wash.  366,  39  Pac.  644;  State  ex 
rel.  Natl.  Bank  v.  Superior  Court,  14  Wash. 
365,  44  Pac.  859;  Title,  Guarantee  &  Trust 
Co.  V.  McDonnell,  28  Wash.  359,  68  Pac.  800 ; 
Lacaff  V.  Dutch  Miller  Mln.  St  Smelt.  Co., 
31  Wash.  566,  72  Pac.  112.  The  motion  to 
dismiss  the  appeal  is  denied.  Upon  the  mer- 
its a  former  decision  of  this  court  is  con- 
clusive. In  the  case  of  the  Investment  Co. 
v.  Hambach,  37  Wash.  629,  80  Pac.  190,  the 
exact  questions  involved  In  this  case  were 
passed  upon  and  decided  contrary  to  respond- 
ent's contention  herein.  It  was  there  held 
that  the  provisions  of  the  betterment  law  of 


1903  were  not  retroactive,  and  that  a  person 
could  not  recover  for  improvements  made 
prior  to  the  existence  of  said  statute.  As 
the  improvements  made  by  the  respondent  In 
this  case  were  so  made  before  this  statute 
was  enacted.  It  follows  that  she  cannot  off- 
set or  counterclaim  the  same  ag^alnst  the 
owner  of  the  land  In  a  suit  brought  by  him 
to  recover  Its  possession. 

The  Judgment  and  decree  of  the  honorable 
superior  court  Is  reversed,  and  the  cause  re- 
manded, with  Instructions  to  enter  an  un- 
conditional Judgment  and  decree  in  favor  of 
appellant  for  the  possession  of  the  premises 
In  question. 

MOUNT,  C.  J.,  and  DUNBAR,  CROW, 
HADLEY,  RUDKIN,  and  FDLLEBTON,  JJ., 
concur. 


MONK  et  ux.  ▼.  DUELIi  et  al. 
(Supreme  Court  of  Washington.    Jan.  9,  1906.} 

1.  Pbincipal  and  Agent  —  Contbact  toe 
Sale— CoNSTBucTioN. 

By  a  contract  between  plaintiffs  and  defend- 
ant, plaintiffs  agreed  within  six  months  to  sell  to 
defendant  certain  lots,  defendant  within  the  six 
months  to  sell  the  lots  at  not  less  than  a  certain 
sum  per  lot  net  to  plaintiffs,  all  money  received 
by  defendant  to  be  placed  in  a  bank  to  the 
credit  of  plaintiffs,  lesa  a  5  per  cenL  commission, 
and  it  was  stipulatod  that  after  six  months 
plaintiff  should  turn  over  to  defendant  all 
monev  over  $145  per  lot,  and  that  defendant 
would  assume  all  lots  not  sold  and  pay  plaintiffs 
$145  for  the  lots  not  sold.  Held,  that  the  con- 
tract was  one  of  sale,  whereby  defendant  was 
to  purchase  all  the  lota  within  six  months,  and 
was  granted  the  privilege  of  negotiating  sales  of 
the  separate  lots  for  cash  in  order  to  enable 
him  to  perform  the  contract,  and  hence  he  was 
not  the  agent  of  plaintiffs,  and  installment  con- 
tracts made  by  him  for  sales  of  the  lots  and 
payments  made  to  him  were  not  binding  on 
plaintiffs. 

2.  Ejectment— Improvements— Statxites. 

Sess.  Laws  1903,  p.  262,  c.  137,  providing 
for  the  protection  of  occupants  of  land  who  have 
made  improvements  and  paid  taxes  in  good  faith, 
does  not  apply  to  Improvements  made  prior  to 
the  taking  effect  of  the  statute. 

3.  Same— Time   of  !tlAKiNO  Impkovements — 
Burden  of  Pboof. 

Where,  in  an  action  for  the  recovery  of  real 
estate,  defendant  seeks  to  recover  for  improve- 
ments under  the  statute,  the  burden  is  upon  him 
to  show  the  dates  when  the  several  improve- 
ments were  made. 

Appeal  from  Superior  Court,  King  County; 
George  E.  Morris,  Judge. 

Action  by  George  R.  E.  Monk  and  wife 
against  Fred  Duell  and  others.  From  a  Judg- 
ment in  favor  of  defendants,  plaintiffs  appeal. 
Reversed. 

Shank  &  Smith,  for  appellants.  Winsor  & 
Hadley,  for  respondents. 

CROW,  J.  This  Is  an  action  In  ejectment, 
instituted  by  George  R.  E.  Monk  and  Anna 
Monk,  bis  wife,  appellants,  against  Fred 
Duell,  Ella  Duell,  his  wife,  and  Nelson  Duell, 
respondents,  to  recover  possession  of  certain 
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real  estate  in  King  county.  From  a  judg- 
ment In  favor  of  respondents  this  appeal  has 
been  taken. 

Tbe  action  was  tried  to  the  court  without 
a  jury.  Brief  findings  were  made  In  favor  of 
respondents,  and  findings  requested  by  ap- 
pellants were  refused.  From  the  evidence  we 
flad:  That  on  March  26,  1902,  appellants 
George  R.  E.  Slonk  and  Anna  Monk,  his  wife, 
entered  into  a  written  contract  with  one 
Henry  Slepman,  as  follows:  "Articles  of 
agreement  made  and  entered  Into  this  26th 
day  of  March,  one  thousand  nine  hundred  and 
two  (1902)  between  Geo.  R.  E.  Monk,  of  the 
city  of  Seattle,  King  county,  state  of  Wash- 
ington, party  of  the  first  part,  and  Henry 
Slepman,  of  the  city  of  Ballard,  King  county, 
state  of  Washington,  party  of  the  second 
part.  Wltnesseth:  It  is  hereby  agreed  by 
and  between  the  above-named  parties,  that 
Geo.  R.  E.  Monk,  party  of  the  first  part.  Is  the 
owner  In  fee  simple  of  lots  8,  9,  and  10  in 
block  number  nine  (9),  lots  number  one  (1) 
to  fourteen  (14),  Inclusive,  in  block  number 
eight  (8)  and  lots  number  nineteen  (19)  to 
twenty-four  (24),  inclusive.  In  block  number 
three  (3),  Sander's  addition  to  Gilman  Park 
and  Salmon  Bay,  and  he  agrees  to  sell  the 
same  to  Henry  Slepman,  the  party  of  the  sec- 
ond part,  for  the  sum  of  three  thousand 
three  hundred  and  forty  ($3,340)  dollars  with- 
in six  (6)  months  from  the  above  date.  It 
is  also  agreed  and  understood  that  Henry 
Slepman  in  this  six  (6)  months  is  to  sell  the 
above-named  lots  in  the  above-named  blocks 
at  not  less  than  one  hundred  and  forty-five 
($145)  dollars  per  lot  net  to  the  party  of  the 
first  part.  All  money  received  by  the  party 
of  the  second  part  is  to  be  placed  In  the  Bos- 
ton National  Bank  of  the  ci^  of  Seattle  to  the 
credit  of  the  party  of  the  first  part,  less  the 
five  (-5  p.  c.)  per  cent,  commission,  and  after 
six  (6)  months  the  party  of  the  first  part  is  to 
turn  over  to  the  party  of  the  second  part  all 
money  above  one  hundred  and  forty-five 
($14,5)  dollars  per  lot  sold ;  also  the  party  of 
the  second  part  Is  to  assume  all  lots  not  sold 
and  pay  the  party  of  the  first  part  the  sum  of 
one  hundred  and  forty-five  ($143)  dollars  for 
the  lots  not  sold.  In  case  the  party  of  the 
second  part  does  not  fulfill  his  agreement, 
then  this  agreement  is  to  be  null  and  void." 
That  at  the  expiration  of  said  six  mouths 
an  extension  of  30  days  was  given  to  Slepman 
and  indorsed  upon  the  contract.  That  there- 
after the  contract  was  further  verbally  ex- 
tended from  time  to  time  for  several  months, 
and  then  forfeited  for  nonperformance  by 
Slepman.  That  on  or  about  March  21,  1903, 
the  said  Henry  Slepman  entered  into  a 
written  contract  with  respondent  Nelson  W. 
Duell,  whereby  he  agreed  to  sell  to  said  Duell 
lot  2,  in  block  8,  of  said  Sander's  addition  to 
Gilman  Park  and  Salmon  Bay  for  tbe  sum  of 
$175.  payable  in  installments,  $25  in  cash, 
and  $10  on  tbe  21st  day  of  each  month  there- 
after until  the  full  purchase  price  should  be 
paid.    That  said  contract  was  in  usual  form, 


did  not  mention  or  allude  to  appellants,  but 
purported  upon  its  face  to  effect  a  sale  from 
said  Henry  Slepman,  as  vendor,  to  said  Nel- 
son W.  Duell,  as  vendee.  That  on  or  before 
September  21,  1903,  said  Henry  W.  Duell,  by 
installments,  had  paid  Slepman  thereon  pur- 
chase money  to  the  total  amount  of  $85. 
That  on  said  March  21,  1903,  said  Henry 
Slepman  also  executed  and  delivered  to  re- 
spondent Fred  Duell  a  like  written  contract, 
whereby  he  sold  Fred  Duell  lot  1,  lu  said 
block  8,  for  the  sum  of  $200,  payable  in  in- 
stallments, $25  in  cash,  and  $10  on  tbe  2l8t 
day  of  each  month  thereafter,  upon  which 
said  Fred  Duell  had,  on  or  before  September 
21,  1903,  made  payments  by  installments 
to  the  total  amount  of  $8,5.  That  on  March 
24,  1903,  said  Henry  Slepman  also  exe- 
cuted and  delivered  to  respondent  Ella  Duell 
a  like  written  contract  for  lots  7  and  9,  In 
said  block  8,  for  tbe  sum  of  $350,  payable  in 
installments,  $175  in  cash  and  $20  on  tbe 
24th  day  of  each  month  thereafter,  u|ion 
which  said  Ella  Duell  bad,  on  or  before  May 
27,  1903,  made  payments  in  Installments  to 
the  total  amount  of  $275.  That  said  Henry 
Slepman  never  had  any  record  title  to  said 
real  estate,  nor  was  the  contract  between  him 
and  appellants  placed  of  record.  That  said 
respondents  made  no  examination  of  the  title, 
but  were  Informed  by  one  Keene,  who  acted 
as  agent  for  said  Slepman,  that  the  title  was 
good,  without  naming  the  party  In  whom  the 
record  title  stood.  That  prior  to  making  said 
sales  to  respondents  said  Stepman  had  made 
cash  sales  of  other  lots  for  prices  of  more 
than  $145  each,  paying  to  appellants  Monk  the 
money  received  therefor.  Instead  of  deix>s!ting 
the  same  In  the  bank.  That  thereupon  ap- 
pellants had  immediately  executed  and  deliv- 
ered their  deeds  conveying  said  lots  directly 
to  the  several  purchasers.  That  Slepman 
never  informed  Monk  of  said  sales  to  respond- 
ents, nor  did  he  ever  deposit  In  bank  or  pay 
to  Monk  any  of  the  Installments  of  purchase 
money  which  be  had  collected  from  resijond- 
ents.  That  some  time  In  August,  1903,  said 
Monk  first  learned  of  said  sales,  and  Im- 
mediately notified  respondents  that  Slepman 
had  no  authority  to  make  such  contracts, 
whereuiwn  respondents  ceased  making  pay- 
ments to  Siepman.  That  immediately  there- 
after said  Monk,  through  bis  attorneys,  made 
unsuccessful  efforts  to  reach  some  adjust- 
ment. In  order  that  respondents  might  be  pro- 
tected. That  afterwards,  on  or  about  October 
13,  1903,  api)ellant8  demanded  possession  of 
said  real  estate,  which  being  refused  this  ac- 
tion was  commenced. 

Respondents  pleaded  said  contract  between 
appellants  and  Slepman;  also  said  contracts 
between  Siepman  and  themselves;  alleged 
that  Slepman  was  the  agent  of  Monk,  with 
authority  to  make  said  contracts  of  sale; 
alleged  that  valuable  Improvements  had  been 
made  by  them  upon  the  lots,  without  stating 
the  exact  dates  of  such  improvements;  and 
alleged  they  bad  tendered  tbe  remainder  of 
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the  purchase  money  to  appellant  Monk,  and 
that  they  were  still  ready,  willing,  and  able 
to  pay  the  same.  tJpon  trial  appellants  con- 
tended that  the  contract  between  themselves 
and  Siepman  was  merely  an  option  to  Slep- 
man  to  purchase  said  real  estate,  and  that  it' 
did  not  constitute  Siepman  their  agent  to 
sell  said  real  estate,  or,  in  any  evoit,  if 
he  should  be  construed  to  be  their  agent,  he 
had  no  authority  to  sell  on  Installment  con- 
tracts, or  to  glye  any  contracts.  Respondents 
contended  that  by  said  contract  Siepman  be- 
came the  agent  of  api)ellaBtB,  with  full  au- 
thority to  make  said  sales  to  respondents, 
and  that  such  sales  were  afterwards  ratified 
by  appellants.  The  evidence,  however,  ut- 
terly falls  to  show  any  such  ratification.  The 
rights  of  the  parties  herein  must  be  determin- 
ed by  a  proper  construction  of  the  contract 
between  Monk  and  Siepman,  which  is  ex- 
ceedingly vague  and  difElcult  to  understand. 
After  a  careful  examination  of  Its  terms.  In 
the  light  of  the  evidence  showing  the  con- 
struction placed  thereon  by  the  actions  of 
Monk  and  Siepman,  we  have  concluded  It 
was  a  contract  of  sale;  that  Siepman  was  to 
purchase  ell  of  the  lots  therein  described 
within  six  months  from  its  date;  that  for 
the  purpose  of  enabling  him  to  perform  the 
contract  be  was  granted  the  privilege  of 
negotiating  sales  of  separate  lots,  not  on  time, 
but  for  cash,  being  required  to  promptly 
pay  Into  bank  for  Monk  the  entire  proceeds 
of  such  sales,  as  and  when  made,  less  a  5 
per  cent  commission,  with  the  understanding, 
however,  that  the  amount  so  turned  In  should 
In  no  Instance  net  Monk  less  than  $145  for 
each  lot  sold.  It  was  evidently  contemplated 
that  Siepman  might,  from  time  to  time,  with- 
in said  six  months,  sell  lots  for  much  larger 
pric-e-s  than  $145  each  (In  fact,  he  did  this), 
and  that,  when  he  did  so,  it  became  his  Im- 
mediate duty  to  turn  the  entire  proceeds 
over  to  Monk,  less  the  5  per  cent,  commission. 
The  contract  also  provided  that,  at  the  ex- 
piration of  said  six  months.  Monk  should  ac- 
count to  Siepman  for  all  the  proceeds  of 
such  previous  sales,  over  and  above  the  sum 
of  $145  per  lot,  provided,  however,  that  Siep- 
man should  then  fully  complete  his  contract 
by  paying  for  all  unsold  lots  at  $145  each. 
It  is  true  a  commission  is  mentioned,  but  our 
understanding  of  the  purpose  of  this  Is  that 
whereas  Siepman  might,  and  did,  sell  lots 
for  ca.th  for  sums  In  excess  of  $145  each, 
he  would  thereby  be  compensated  for  such 
sales  which  would  Inure  to  the  benefit  of 
Monk,  in  the  event  of  the  failure  of  Siepman 
to  fully  complete  his  contract  of  purchase 
within  the  six  months.  While  the  contract 
is  Indefinite,  we  conclude  that  Siepman  was 
not  authorized  to  sell  lots  upon  Installments ; 
nor  was  he  authorized  to  execute  and  deliver 
bis  own  contracts  of  sale  therefor.  Carstens 
V.  McReavy,  1  Wash.  St.  359,  25  Pac.  471; 
Armstrong  v.  Oakley,  23  Wash.  122,  62  Pac. 
499 ;  Samson  v.  Beale,  27  Wask  557,  68  Pac. 
ISO.    Te  hold  that  he  might  execute  such 


'  contracts,  and  thereby  bind  appellants,  would 
be  to  hold  that  he  could  convey  a  better  title 
or  a  greater  right  than  he  himself  possessed. 
As  Siepman's  acts  in  making  said  Installment 
sales  to  respondents  were  without  authority, 
and  as  he  was  not  the  agent  of  appellants  for 
any  such  purpose,  appellants  were  not  bound 
by  his  acts,  nor  compelled  to  give  respondents 
credit  for  the  purchase  money  collected  by 
him.  Before  appellants  demanded  possession 
from  respondents  they  had  declared  a  for- 
feiture of  their  contract  with  Siepman  by 
reason  of  his  nonperformance.  It  appears 
that,  at  the  time  respondents  purchased  un- 
der their  contracts  with  Siepman,  the  lots 
were  vacant,  unimproved,  and  not  occupied 
by  any  person.  We  think  the  trial  court 
erred  In  finding  appellants  were  not  entitled 
to  possession  of  the  real  estate  in  dispute  at 
the  time  of  the  commencement  of  this  ac- 
tion. 

The  evidence  shows  that  improvements  of 
considerable  value  were  made  by  respondents 
after  they  purchased  from  Siepman.  Thwe 
Is  no  evidence,  however,  which  definitely  dis- 
closes the  dates  of  such  improvements.  In 
1903  an  act  entitled  "An  act  for  the  protec- 
tion of  occupants  of  land  who  have  In  good 
faith  made  improvements  and  paid  their  tax- 
es thereon"  was  passed  by  the  Legislature. 
SesB.  Laws,  1903,  p.  262,  c.  137.  This  act 
did  not  go  into  effect  until  June  11,  1903. 
We  have  held  said  act  does  not  apply  to  im- 
provements made  prior  to  the  date  upon 
which  it  went  into  effect.  Investment  Co.  v. 
Hambach,  37  Wash.  629,  80  Pac.  190 ;  Barton 
v.  Wlcklzer  (filed  January  3, 1906)  83  Pac.  312. 
Respondents,  however,  purchased  in  good  faith, 
were  holding  in  good  faith  under  color  or 
claim  of  title  adversely  to  the  claim  of 
appellants,  and  their  improvements  were 
made  in  good  faith.  If  such  improvements 
were  made  on  or  after  June  11,  1903,  they 
would  be  entitled  to  recover  therefor  under 
the  provisions  of  said  act.  If  they  were 
made  prior  to  that  date,  they  are  not  en- 
titled to  recover.  There  is  evidence  tending 
to  show  that  some  improvements  were  made 
prior  to  that  date,  while  other  evidence  tends 
to  show  that  some  may  have  been  made  there- 
after. It  was  respondents'  duty  to  show  the 
exact  dates  of  the  making  of  these  several 
Improvements.  This  they  failed  to  do,  per- 
haps for  the  reason  that  the  case  was  tried 
for  the  purpose  of  determining  who  was  en- 
titled to  possession  of  the  real  estate,  and 
not  so  much  with  reference  to  the  value  of 
the  improvements  or  time  they  were  made. 
Justice  should  be  done  to  all  the  parties; 
hence  we  do  not  feel  that  we  should  order 
final  Judgment. 

It  Is  ordered  that  the  judgment  of  the  su- 
perior court  be  reversed;  that  this  cause  be 
remanded,  with  instructions  to  the  suiierior 
co\u*t  to  make  a  finding  that  appellants  Monk 
and  wife  were  entitled  to  possession  of  said 
real  estate  at  the  date  of  the  commencement 

of  this  action,  and  with  further  Imtruc^pBS 
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to  permit  the  Introdnctlon  of  additional  evi- 
dence for  the  purpose  of  ascertaining  when 
the  Tarloos  Improyements  were  made,  with 
their  value,  and  also  the  value  of  said  lots. 
In  order  that  the  court  may  be  enabled  to 
enter  final  judgment  and  decree  In  accord- 
ance with  the  provisions  of  chapter  137,  p. 
262,  Sess.  Laws  1903,  If  the  same  shall  be 
found  to  be  applicable  by  reason  of  any  of 
such  improvements  having  been  made  after- 
said  act  went  into  effect  The  appellants 
will  recover  costs  on  this  appeal. 

MOUNT,  C.  J.,  and  DUNBAH,  HADLEY, 
BUDKIN,  and  ROOT,  JJ.,  concur. 


PONISCHIL  et  ux.  v.  HOQUIAM  SASH  & 

DOOR  CO.  et  al. 
(Supreme  Court  of  Washington.    Jan.  3, 1906.) 
1.,  MuNiciPAi,  Cobpobations—Stbkkts  — Va- 
cation— Petition. 

Where  a"  petition  for  the  vacation  of  a 
street  was  signed  by  the  owners  of  ail  private 
property  actually  abutting  on  the. portion  of  the 
street  sought  to  be  vacated,  as  required  by  Sess. 
Laws  1901,  p.  175,  c.  84,  §  1,  it  was  sufficient, 
though  it  was  not  signe^I'by  the  owners  of  two- 
thirds  of  tlie  frontage  of  alj  lots  in  the  bloclis 
abutting  on  such  street. 

2.  Same — Legislative  Poweb — Delegation — 
Review. 

The  Legislature  having  delegated  its  power 
to  vacate  streets  to  municipal  corporations 
by  Laws  1901,  p..  176,  c.  84,  the  exercise  of 
such  power  is  a  political  function,  which  will 
not  be  reviewed  by  the  courts,  except  on  a 
clear  showing  of  collusion  or  fraud. 

3.  Same — Fbacd — Eviuencb. 

That  a  petitioner  for  the  vacation  of  a  por- 
tion of  a  street  will  be  benefited  tbere)>y  is  not 
sufficent  to  constitute  sucii  a  fraud  or  abuse  of 
discretion  on  the  part  of  the  city  as,  in  the 
absence  of  any  further  showing,  will  authorize 
a  court  of  equity  to  declare  the  vacating  ordi- 
nance invalid. 

4.  Same — Injukction — Evidence. 

Where  complainants  were  not  the  owners 
of  any  property  abutting  on  the  vacated  portion 
of  a  street,  and,  notwithstanding  such  vacation, 
had  ingress  and  egress  from  their  property,  not 
only  by  the  nonvacated  portion  of  the  street, 
but  also  by  another  street,  they  were  not  en- 
titled to  enjoin  the  vacation  proceedings,  in  the 
absence  of  fraud,  even  though  a  cul-de-sac  was 
formed  by  such  vacation. 

5.  Same — Damages — Special  Injijby. 

Where  a  portion  of  a  street  vacated  prior 
to  the  vacation  proceedings  bad  been  impassable 
for  teams,  had  never  l>een  improved,  and  no 
sidewallcs  had  been  laid  thereon,  except  two 
planlcs  laid  lengthwise,  which  were  rarely  used, 
and  a  short  time  prior  to  the  passage  of  tlie  va- 
cation ordinance  complainants  had  offered  to 
sell  their  property,  which  did  not  abut  on  the 
vacated  portion  of  the  street,  for  $1,000,  but 
immediately  afterwards  refused  ?1,200,  com- 
plainants were  not  shown  to  have  sustained 
actual  damages  differing  in  character  from  that 
sustained  by  the  public  in  general,  requiring 
the  assessment  of  damages  to  them  as  a  condi- 
tion precedent  to  the  my's  right  to  close  the 
street 

lEJd.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  fS  267,  208;  vol. 
36,  Cent  Dig.  Municipal  Corporations,  §  929.] 

Appeal  from  Superior  Court,  Cbehalls 
County;  Mason  Irwin,  Judge. 


Action  by  Adolpb  Ponischll  and  wife 
against  the  Hoquiam  Sash  &  Door  Company 
and  others.  From  a  judgment  In  favor  of 
plaintiffs,  defendant  Hoqulam  Sasb  &  Door 
Company  and  certain  others  appeal.  Revers- 
ed. 

C.  W.  Hodgdon,  for  appellants.  Ben 
Sbeeks  and  Will  Lanning,  for  respondent. 

CROW,  J.  On  October  25,  1889,  one  A.  M. 
Simpson  and  the  Northwestern  Lumber  Com- 
pany, «  corporation,  platted  certain  lands  In 
Hoqulam,  now  a  eity  of  the  third  class,  and 
thereby  dedicated  H,  Fifth,  and  Slztb  streets 
to  the  use  of  the  public.  Said  plat  sbows. 
all  of  blocif  37  and  one-half  of  block  3C,  front- 
ing on  H  street,  to  be  subdivided  as  follows  r 
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.  Each  lot  on  H  street  shown  on  the  above 
diagram  has  a  frontage  of  50  feet,  except 
lot  5  in  block  37,  which  has  a  frontage  of 
100  feet  Long  prior  to  the  vacation  herein- 
after mentioned  respondents  Adolph  Ponischil 
and  Mary  Ponischil,  his  wife,  acquired  title 
to  lot  16  in  block  30,  which  they  Improved 
and  occupied  as  a  homestead.  About  Febru- 
ary 3,  1903,  appellants,  the  Hoqulam  Sasb 
&  Door  Company,  a  corporation,  J.  A.  Acte- 
son,  and  Henry  Craswell,  being  the  owners 
of  lots  1,  2,  and  8  in  block  36,  and  1,  2,  and 
3  in  block  37,  petitioned  the  city  of  Hoquiam 
to  vacate  that  portion  of  H  street  upon  which 
their  said  lots  abutted,  extending  from  Fifth 
street  to  the  easterly  line  of  lot  3  in  block 
37,  and  lot  8  in  block  36;  It  being  thereby 
proposed  to  close  said  street  for  a  distance 
of  150  feet  from  Fifth  street.  Regular  pro- 
ceedings were  taken,  which  resulted  in  the 
granting  of  said  petition  and  the  passage  of 
an  ordinance  making  such  vacation.  Re- 
spondents appeared  at  all  stages  of  said  pro- 
ceedings, and  objected  on  account  of  damages 
which,  they  claimed,  would  necessarily  re- 
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suit  to  said  lot  16  In  block  S6.  After  said 
proceedings  were  completed  respondeata  com- 
menced this  action  to  enjoin  the  city  of 
Hoqulam  from  dosing  said  portion  of  said 
street,  and  also  to  enjoin  appellants  from 
occnpylng  or  using  the  same.  Findings  were 
made  in  favor  of  respondents,  upon  which 
judgment  was  entered  restraining  said  city 
from  enforcing  said  ordinance  until  the  dam- 
age to  respondents'  property  should  be  agreed 
upon  or  ascertained  by  legal  proceedings  and 
paid ;  also  enjoining  appellants,  the  Hogulam 
Sash  &  Door  Company,  a  corporation,  J.  A.^ 
Acteaon,  and  Henry  Craswell,.  from  using,' 
obstructing,  or  building  upon  said  street  until 
respondents'  damages  ahould  be  settled  or  as- 
certained by  legal  proceedings  and  paid. 
From  this  Judgment  the  HoquI^m  Sash  & 
Door  Company,  a  corporation,  J.  A.  Acteson, 
and  Henry  Craswell  have  appealed. 

Numerous  assignments  of  error  bare  been 
made,  some  of  which  need  not  be  discussed. 
Respondents  contended  below,  and  now  con- 
tend, tliat  the  ordinance  of  vacation  Is  void 
because  the  owners  of  a  two-thirds  frontage 
of  all  lots  in  blocks  36  and  37,  abutting  on 
said  H  street,  did  not  petition  therefor.  The 
vacation  proceedings  werp  had  in  pursuance 
of  chapter  84,  p.  175,  Sess.  Laws  1901.  The 
petition  was  signed  by  the  ov^ers  of  all  pri- 
vate property  actually  abutting  upon  the 
portion  of  said  street  sought  to  be  vacated, 
and  was  therefore  sufficient,  under  the  re- 
quirements of  section  1  of  said  act 

An  Important  question  arising  on  this 
appeal  is  whether  the  city  of  Hoqniam  had 
authority  to  vacate  said  portion  of  H  street 
without  providing  that  respondents  should 
first  be  paid  such  damages  as  their  proper- 
ty, lot  16  in  block  36,  might  sustain  by  reason 
thereof.  Appellants  contend  that  respond- 
ents have  sustained  no  damage  whatever, 
or  that.  If  they  have.  It  is  only  of  a  character 
similar  to  that  sustained  by  the  public  In 
general,  differing  only  in  degree.  They  fur- 
ther contend  that  only  the  owners  of  lots 
actually  abutting  upon  the  particular  por- 
tion of  the  street  vacated  can  recover  dam- 
ages, and  then  only  for  special  injuries  sus- 
tained by  them  other  than  those  sustained 
by  the  public  in  general,  such,  for  Instance, 
as  damage  by  reason  of  loss  of  ingress  to 
or  egress  from  such  abutting  property.  Re- 
spondents Insist  that  by  reason  of  said  vaca- 
tion their  lots  now  front  upon  a  cul-de-sac, 
instead  of  an  open  street,  depriving  them  of 
direct  access  to  Fifth  street  and  points  be- 
yond, and  that  by  reason  thereof  they  have 
sufTered  special  damage.  They  also  contend 
that  the  vacation  of  said  portion  of  H  street 
is  the  result  of  collusion  between  appellants 
and  said  city,  and  that  said  ordinance  was 
passed  for  appellants'  benefit  only,  and  not 
for  any  general  or  public  benefit;  and  they 
undertake  In  this  action  to  inquire  Into  the 
motives  that  actuated  the  city  authorities  lu 
making  such  vacation.  The  Legislature  has 
power  to  vacate  .streeti^  aiid  may  delegate 


such  power  to  the  mimicipal  corporations  of 
the  state.  Such  delegation  has  been  made 
by  chapter  84,  p.  175,  Sess.  Laws  1901.  Such 
power  having  been  so  delegated,  the  exercise 
thereof  rests  within  the  discretion  of  the 
municipal  authorities,  and,  being  a  political 
function,  will  not  be  reviewed  by  the  courts, 
except  upon  a  clear  showing  of  collusion  or 
fraud.  Respondents  have  pleaded  collusion 
and  fraud  on  the  part  of  the  city  and  appel- 
lants, but  fall  to  sustain  their  allegations 
by  evidence.  It  does,  perhaps,  appear  that 
appellants  will  be  benefited  by  such  vacation, 
as  they  aye  proceeding  to  use  the  abandon- 
ed portion  of  H  street  for  a  large  manufac- 
turing plant  But  the  fact  that  such  vaca- 
tion has  been  made  at  their  instigation,  or 
that  they  are  benefited  thereby,  Is  not  suf- 
ficient to  constitute  such  a  fraud  or  abuse  of 
discretion  as.  In  the  absence  of  any  further 
showing,  win  authorize  a  court  of  equity 
to  Interfere  and  declare  the  vacating  ordi- 
nance to  be  void.  Knapp,  Stout  &  Co.  v.  St- 
Louis,  156  Mo.  843,  56  S.  W.  1102.  BJllloft, 
In  the  second  edition  of  his  work  on  Roads 
ft  Streets,  at  section  879,  says:  "Whether 
It  Is  expedient  to  discontinue  a  highway  is 
a  question  for  legislative  decision,  and  when 
the  authority  to  discontinue  Is  delegated  to 
local  officers,  and  no  restrictions  are  placed 
upon  its  exercise,  the  officers  are  invested 
with  a  very  broad  discretion,  and,  unless  this 
discretion  has  been  abused,  the  courts  cannot 
interfere.  This  Is  in  accordance  with  the 
general  rule  that  where  officers  are  Invested 
with  discretionary  power,  courts  will  not 
substitute  their  judgment  for  that  of  the  of- 
ficers Invested  by  law  with  the  Wght  to  de- 
cide upon  the  necessity  or  expediency  of  do- 
ing a  designated  act"  See,  also,  Glasgow  v. 
St  Louis,  107  Mo.  198,  17  S.  W.  743. 

From  the  record  before  us  we  conclude 
(1)  that  the  petlUon  for  vacation  was  suf- 
ficient; (2)  that  the  proceedings  of  the  city 
anthorltlee  were  in  strict  conformity  to  law; 
(3)  that  no  fraud  or  collusion  has  been 
shown;  and  (4)  that  the  city  having  ex- 
ercised its  discretion  in  making  said  vaca- 
tion, the  courts  should  not  interfere,  unless 
respondents  are  entitled  to  compensation  for 
special  damages  sustained,  and  payment 
thereof,  before  said  street  Is  closed.  Did 
respondents  sustain  such  special  damages  as 
would  entitle  them  to  restrain  the  closing 
of  said  street  until  said  damages  may  be 
ascertained  and  paid?  Their  lot  is  on  the 
comer  of  H  and  Sixth  streets.  They  have 
ingress  to,  and  egress  from,  the  same,  not 
only  by  the  nouvacated  portion  of  H  street, 
but  also  by  Sixth  street  The  evidence  shows 
they  have  an  outlet  to  the  northwest  por- 
tion of  the  city  by  going  around  block  36. 
They  are  not  owners  of  property  abutting  on 
the  vacated  portion  of  H  street,  and,  even 
though  a  cul-de-sac  has  been  formed,  they 
are  not  within  It  but  at  its  entrance.  There 
Is  some  conflict  of  authority  as  to  whether 
owners  of  lots  not  abutting  upon  that  por- 
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tlon  of  a  street  actually  vacated  can  re- 
cover damages.  The  current  of  authority 
seem  to  be  against  any  such  right  of  re- 
covery, unless  special  damage  is  shown,  as 
distinguished  from  that  sustained  by  the 
public  in  general.  "Where  a  municipality 
attempts  to  vacate  a  street,  property  owners 
not  abutting  thereon  bave  no  grounds  for 
objecting  to  the  validity  or  regularity  of  the 
proceedings,  nor  the  right  to  an  Injunction 
restraining  such  vacation."  27  Enc.  of  Law 
(2d  Ed.)  114,  115,  and  cases  cited.  In  Heller 
V.  Atchison,  T.  &  S.  F.  Ey.  Co.,  28  Kan.  625, 
Brewer,  J.,  at  page  628,  said:  "Where  a 
party  owns  a  lot  which  abuts  on  that  por- 
tion of  the  street  vacated,  so  that  access  to 
the  lot  is  shut  off,  it  is  clear  that  the  lot 
owner  is  directly  injured,  and  may  properly 
challenge  the  action.  The  closing  up  of 
access  to  the  lot  is  the  direct  result  of  the 
vacating  of  the  street,  and  he,  by  the  loss  of 
access  to  his  lot,  suffers  an  injury  which  is 
not  common  to  the  public;  but  in  the  case  at 
bar  access  to  plaintifTs  lots  is  in  no  manner 
interfered  with.  The  full  width  of  the  street 
in  front  and  on  the  side  is  free  and  undis- 
turbed, and  the  only  real  complaint  is  that 
by  the  vacating  of  the  street  away  from  her 
lots  the  course  of  travel  is  changed.  But 
this  is  only  an  indirect  result.  There  Is 
nothing  to  prevent  travel  from  coming  by 
her  lots,  if  the  travelers  desire  it  The  way 
to  the  heart  of  the  city  by  her  lots  is  a  little 
more  remote  than  it  was  before,  but  still  free 
passage  is  open  to  all  who  wish  to  pass  there- 
by. No  one  is  compelled  to  stay  away.  Ac- 
cess to  the  lots  Is  the  same  ttiat  it  was  be- 
fore, so  that  the  injury  is  only  the  indirect 
result  of  the  action  complained  of,  and  it  is 
an  injury  which,  if  it  exists  at  all,  is  sustain- 
ed by  all  other  lots  along  the  street  west 
of  the  parts  vacated."  In  Nichols  v.  Rich- 
mond, 1«2  Mass.  170,  172,  38  N.  B.  501,  502, 
the  court  says:  "The  line  has  to  be  drawn 
somewhere,  on  practical  grounds,  l)etween 
those  who  may  and  those  who  may  not  re- 
cover for  damages  caused  by  the  discontin- 
uance, in  whole  or  In  part,  of  a  street  or 
way;  and  it  has  been  drawn  so  as  to  limit 
the  right  of  recovery  to  damages  which  are 
special  and  peculiar,  and  different  in  kind 
from  those  suffered  by  the  public  at  large. 
In  the  present  case,  although,  owing  to  the 
proximity  of  her  premises  to  the  discontin- 
ued portion  of  the  way,  and  to  the  use  which 
she  made  of  them,  the  inconvpnience  and 
damage  to  the  petitioner  were  greater  than 
to  others  having  occasion  to  use  the  way,  the 
difference  was  one  of  degree,  and  not  of 
kind."  See,  also.  Smith  v.  St  Paul,  M.  &  M. 
By.  Co.  (Wash.)  81  Pac.  840;  Dillon,  Mun. 
Corp.  (4th  Ed.)  S  666;  Paul  v.  Carver,  64 
Am.  Dec.  649;  Smith  v.  City  of  Boston,  7 
Cush.  254;  Stanwood  v.  Maiden,  157  Mass. 
17,  31  N.  E.  702,  16  L.  R.  A.  501;  Klnnear 
Mfg.  Co.  v.  Beatty.  65  Ohio  St  264,  62  N.  E. 
341,  87  Am.  St  Rep.  600.    From  the  above 


authorities,  and  many  others  which  might  be 
cited,  we  conclude  respondents  are  not  en- 
titled to  recover  damages  for  the  vacation  of 
said  street,  nor  to  enjoin  such  vacation;  no 
collusion  or  fraud  having  been  sbowu. 

Appellants  requested  the  court  to  find  that 
respondents  were  not  damaged  in  any  sum 
by  said  vacation,  and  also  that  their  prop- 
erty was  not  damaged.  This  request  was 
refused,  and  we  think  such  refusal  was  error. 
The  evidence  utterly  falls  to  show  any  dam- 
age to  appellants  or  their  property.  But 
even  though  it  be  conceded  that  any  damage 
was  sustained  by  them.  It  has  been  only  of 
a  character  similar  to  that  sustained  by  the 
public  in  general.  The  business  portion 
of  the  city  and  respondents'  place  of  busi- 
ness were  towards  the  southeast  in  an  op- 
posite direction  from  Fifth  street  The  por- 
tion of  the  street  vacated  was  impassible 
for  teams,  had  never  been  improved,  and 
had  no  sidewalk,  except  two  planks  laid 
lengthwise,  which  were  rarely  used.  A 
short  time  prior  to  the  passage  of  the  ordi- 
nance respondents  had  offered  to  sell  their 
property  for  $1,000,  but  immediately  after-' 
wards  refused  $1,200.  We  fail  to  find  any 
showing  of  special  damage,  and.  If  any  dam- 
age be  conceded,  it  was  only  such  damage 
as  might  have  been  also  sustained  by  owners 
of  property  in  other  portions  of  the  city, 
differing  only  in  degree.  The  trial  court  err- 
ed in  enjoining  the  closing  of  said  portion 
of  said  street 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  dismiss  the 
action. 

MOUNT,  C.  J.,  and  DUNBAR,  HADLBY, 
RUDKIN,  and  ROOT,  JJ.,  concur. 


CALDWELL  v.  HURLET. 
(Supreme  Court  of  Washington.    Jan.  3,  1906.) 

1.  Principal  and  Surett — Ikoorsemknt  os 
Note — Contribution. 

\\here  a  note  was  executed  prior  to  tlie 
enactment  of  the  negotiabie  in^lniments  act 
(Sess.  Laws  1890,  p.  340,  c.  149).  i^ersoug  who 
indorsed  tlieir  names  on  the  back  of  the  note 
at  the  time  of  its  execution  were  liable  to  each 
other  for  contribution. 

2.  I^IMITATION      OF      ACTIONS— CONTRIBUTION 
BETWEEN   CO-SdBETIES. 

The  right  to  contribution  between  persons 
who  have  indorsed  a  note  as  sureties  is  an  im- 
plied liability  arising  out  of  a  written  aeree- 
ment,  within  Ballinger's  Ann.  Codes  &  St  J 
4798,  subd.  2,  prescribing  a  six-year  limitation 
for  actions  on  such  liabilities. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Limitation  of  Actions,  i%  113.  271; 
vol.   40,    Cent    Dig.   Principal   and    Surety,    S 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W.  O.  Chapman,  Judge. 

Action  by  Frank  M.  Caldwell  against  Har- 
ry Hurley.  From  a  Judgment  in  favor  of 
plaintiff,  def^idant  appeals.    Affirmed. 
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T.  L.  Stiles,  for  appeUant  Fitch  &  Harris, 
for  respondent 

CROW,  J.  Tliis  action  was  commenced 
by  respondent,  Frank  M.  Caldwell,  against 
appellant,  Harry  Hurley,  for  contribution  as 
co-surety  on  a  promissory  note.  From  a  final 
Judgment  in  favor  of  said  Caldwell,  this  ap- 
peal has  been  taken. 

Appellant  demurred  to  the  amended  com- 
plaint for  the  reasons  (1)  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  (2)  that  the  action  was  not  com- 
menced within  the  time  limited  by  law. 
This  demurrer  being  Overruled,  appellant 
answered,  denying  allegations  of  the  amend- 
ed complaint,  and  aflSrmatlTely  pleading  the 
statute  of  limitations. 

Upon  the  trial  the  court  made  findings  of 
fact  as  follows:  "(1)  That  on  the  23d  day 
of  January,  1896,  at  Tacoma,  Wash.,  the 
Northwestern  Supply  Company,  a  corpora- 
tion duly  organized  and  existing  under  the 
laws  of  the  state  of  Washington,  as  prin- 
cipal, made  and  delivered  to  the  Pacific 
National  Bank  its  promissory  note  in  writ- 
ing, bearing  date  on  that  day,  in  the  words 
and  figures  following,  to  wit:  '$2,000.00 
Tacoma,  Wash.,  January  23,  1896.  90  days 
after  date  without  grace  for  value  received 
we  promise  to  pay  to  the  order  of  the  Pacific 
National  Bank  of  Tacoma,  two  thousand 
dollars  with  interest  from  date  at  the  rate 
of  10  per  cent  per  annum  until  maturity, 
principal  and  interest  payable  in  U.  S.  gold 
coin  at  the  Pacific  National  Bank,  Tacoma. 
Washington.  And  in  case  this  note  shall 
be  placed  in  an  attorney's  bands  for  collec- 
tion we  agree  to  pay  five  per  cent  upon  the 
amount  tben  due,  as  attorneys'  fees,  if  paid 
before  suit  is  commenced;  If  not  paid  until 
suit  is  commenced  we  agree  to  pay  as  attor- 
neys' fees  ten  per  cent,  upon  the  amount 
then  due,  and  that  the  judgment  shall  in- 
clude such  fees.  This  note  shall  bear  inter- 
est at  the  rate  of  twelve  per  cent  per  annum 
after  maturity.  Northwestern  Supply  Co. 
F.  M.  Caldwell.  Pres.  No.  16.742.'  (2)  That  at 
the  date  of  said  note  said  Frank  M.  Caldwell 
w^as  the  president  of  said  Northwestern  Sup- 
ply Company,  and  the  owner  of  one-half  of 
the  stock  thereof,  and  said  Harry  Hurley 
was  the  owner  of  the  other  half  of  said 
stock.  (3)  That  the  consideration  of  said 
note  was  the  loan  of  $2,000  by  said  Pacific 
National  Bank  to  said  Northwestern  Supply 
Company,  which  sum  was  received  by  said 
company  and  was  used  by  It  in  its  business. 
That  the  said  Northwestern  Supply  Company 
was  the  principal  in  said  note,  and  said 
Caldwell  and  Hurley  were  sureties  for  said 
principal.  (4)  That  said  Pacific  National 
Bank  was  not  willing  to  loan  said  money  or 
accept  said  note  without  security  additional 
to  the  signature  of  said  Northwestern  Sup- 
ply Company,  and  thereupon,  to  furnish  such 
additional  security,  said  Caldwell  and  Hur- 
ley, before  the  delivery  of  said  note  to  said 


bank,  wrote  their  names  on  the  back  of  paid 
note  thus :  'F.  M.  Caldwell.  Harry  Hurley' — 
and  that  both  of  said  names  were  written, 
on  the  back  of  said  note  at  the  same  time. 

(5)  That  on  the  29th  day  of  October,  1897, 
there  being  a  balance  of  $1,040.23  due  and 
unpaid  upon  said  note,  the  said  Frank  M. 
Caldwell,  being  threatened  with  suit  thereon 
by  said  Pacific  National  Bank,  did  on  the 
29th  day  of  October,  1807,  pay  to  said  bank 
the  sum  of  $1,040.23,  the  balance  due  on  said 
note,  and  said  note  was  thereupon  surrender- 
ed to  said  Frank  M.  Caldwell  by  said  bank. 

(6)  That  after  the  payment  of  tlie  balance 
due  upon  said  note  by  said  plaintiff  the  said 
defendant  departed  from  and  resided  out  of 
the  state  of  Washington  for  a  period  of  2 
years,  10  months  and  2  weeks  prior  to  the 
commencement  of  this  action,  so  that  on  De- 
cember 29,  1904.  the  time  of  the  commence- 
ment of  the  action,  the  statutory  limitation 
applicable  to  causes  of  action  on  Implied 
liabilities  arising  out  of  written  agreements 
had  not  mn.  (7)  That  this  action  was  com- 
menced on  the  29th  day  of  December,  1904. 
(8)  That  between  the  13th  day  of  October, 
1904,  and  the  29th  day  of  December,  1904, 
the  plaintiff  demanded  payment  of  one-half 
of  the  sum  paid  by  him  upon  said  note,  to 
wit  $520.11,  with  Interest  thereon  from  Oc- 
tober 29,  1897.  of  the  defendant,  but  defend- 
ant refused  to  pay  said  sum,  or  any  other 
sum  on  account  thereof,  and  has  not  paid 
the  same." 

Upon  said  findings  of  fact  the  trial  court 
made  conclusions  of  law,  as  follows:  "(1) 
That  by  writing  their  respective  names  on 
the  back  of  said  note  the  plaintiff,  Frank  M. 
Caldwell,  and  the  defendant  Harry  Hurley, 
entered  into  an  agreement  in  writing  where- 
by they  became  co-sureties  of  said  Northwest- 
ern Supply  Company.  (2)  That  the  liability 
existing  between  said  Caldwell  and  said 
Hurley  by  reason  of  their  writing  their 
names  on  the  back  of  said  note  was  an  im- 
plied liability  arising  out  of  the  written 
agreement  and  upon  the  payment  by  said 
Caldwell  of  the  balance  due  upon  said  note 
said  Hurley,  defendant,  became  legally  bound 
to  contribute  and  pay  to  the  plaintiff  the 
sum  of  $520.11,  being  one-half  of  the  sum 
paid  by  said  plaintiff.  (3)  That  this  action 
is  not  barred  by  the  statute  of  limitations. 
(4)  That  the  plaintiff,  Frank  M.  Caldwell, 
is  entitled  to  a  Judgment  of  this  court  that 
there  is  due  and  owing  him  from  said  de- 
fendant Harry  Hurley,  the  sum  of  520.11. 
together  with  interest  thereon  at  the  rate 
of  6  per  cent  per  annum  from  the  said  29th 
day  of  October,  1897,  and  for  his  costs  and 
disbursements  herein  all  in  conformity  to 
the  prayer  of  plaintiff's  complaint." 

Appellant  has  taken  no  exceptions  to  the 
findings  of  fact,  but,  having  excepted  to  each 
and  all  of  the  conclusions  of  law  and  the 
final  Judgment  now  presents  the  following 
assignments  of  error:  (1)  Error  in  overrul- 
ing the  demurrer;  (2)  error  in  the  conclusions 
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of  law;  (3)  error  in  rendering  judgment  for 
respondent;  and  (4)  error  in  refusing  to  ren- 
der judgment  for  appellant  dismissing  tbe 
action.  As  tbe  allegations  of  the  amended 
complaint  substantially  covered  all  facts 
found  by  the  trial  court,  it  will  not  be  neces- 
sary to  pass  upon  the  first  assignment  of 
error;  all  points  raised  by  the  demurrer 
being  Involved  in  deciding  whether  the  judg- 
ment is  sustained  by  tbe  facts  so  found.  Ap- 
pellant in  his  brief  has  discussed  two  prop- 
ositions: (1)  That  he  Is  not  liable  to  contri- 
bution, being  an  accommodation  indorser 
only;  (2)  that  this  action  is  barred  by  the 
statute  of  limitations. 

In  support  of  bis  first  contention  appellant 
Insists  he  was  not  a  co-surety  with  respond- 
ent, but  an  accommodation  indorser  only,  and 
that,  under  the  greater  weight  of  authority, 
accommodation  indorsers  of  negotiable  in- 
struments, in  the  absence  of  an  express 
agreement  between  themselves,  are  not 
liable  for  contribution.  The  facts  found 
show  said  note  to  have  been  executed  by  a 
corporation  In  whlcji  aH>ellant  and  respond- 
ent each  owned  one-half  of  the  capital  stock; 
that  tbe  money  borrowed  was  used  in  the 
business  of  said  corporation  and  for  Its  bene- 
fit; that  appellant  and  respondent  wrote  their 
names  on  the  back  of  said  note  at  the  same 
time,  and  before  Its  delivery  to  the  payee,  for 
the  purpose  of  giving  additional  security  to 
the  payee.  The  note  was  executed  prior  to 
the  enactment  of  tbe  n^otlable  Instruments 
act  Sess.  Laws  1899,  p.  340  et  seq.,  c.  149. 
Under  the  law  of  this  state,  as  announced 
prior  to  the  date  of  said  note,  appellant 
and  respondent,  under  the  facts  found,  were 
prima  facie  joint  makers.  Donohoe-Kelley 
Banking  Company  v.  Puget  Sound  Sav. 
Bank,  13  Wash.  407,  43  Pac.  359,  942,  52 
Am.  St.  Rep.  57.  The  trial  court  found  ap- 
pellant and  respondent  to  have  been  co- 
sureties for  the  said  Northwestern  Supply 
Company.  Hence,  for  the  purposes  of  this 
case,  they  occupy  the  position  of  prima  facie 
Joint  makers,  who  are  In  fact  co-sureties. 
This  being  tme,  tbey  were  liable  to  each 
other  for  contribution.  Daniel  on  Negotiable 
Instruments  (5th  Ed.)  §  1340;  Brandt  on 
Suretyship  &  Guaranty  (2d  Ed.)  §  254. 

Appellant's  second  and  principal  conten- 
tion is  that  this  action  is  barred  by  the  stat- 
ute of  limitations.  The  statute  began  to  run 
on  October  29,  1897,  the  date  of  payment 
by  respondent.  After  deducting  all  time  ap- 
pellant was  absent  from  the  state,  a  period 
of  4  years,  3  months  and  16  days  had  elapsed 
after  said  payment  at  the  date  of  the  com- 
mencement of  this  action.  If  either  the 
three-year  or  the  two-year  statute  (Bal- 
llnger's  Ann.  Codes  &  St.  §§  4800, 4801)  applies, 
as  contended  by  appellant,  the  action  is  barred. 
If  the  six-year  statute  (Ballinger's  Ann. 
Codes  &  St.  §  4798)  applies,  as  contended  by 
respondent.  It  Is  not  barred.  Subdivision 
2  of  said  section  4798   reads   as   follows:. 


"An  action  upon  a  contract  In  writing,  or 
liability  express  or  implied,  arising  out  of  a 
written  agreement."  It  seems  to  be  conced- 
ed that  this  is  not  an  action  upon  a  contract 
in  writing,  but  respondent  contends,  and  the 
trial  court  held,  that  It  is  an  action  on  an 
Implied  liability  arising  out  of  a  written 
agreement  This  contention  Is  most  stren- 
uously resisted  by  appellant,  who,  in  argu- 
ment, insists  that  the  liability  of  a  co-surety 
for  contribution  is  not  contractual  in  its 
nature,  but  is  only  an  implied  equitable 
liability  which  rests  on  one  man  to  do  what 
is  right  by  another.  There  is  no  doubt  but 
that  the  doctrine  of  contribution  between 
co-sureties  was  originally  recognized  and  en- 
forced In  courts  of  equity  only,  being  based 
upon  the  principle  that  equality  is  equity. 
But  many  modern  authorities  now  bold  said 
liability  to  be  contractual  in  Its  nature,  and 
that  It  arises  ex  contractu.  "Tbe  right  to 
contribution  has  it«  foundation  in,  and  Is 
controlled  by,  principles  of  equity  and 
natural  justice,  and  does  not  arise  from 
contract;  but,  although  the  doctrine  so  origi- 
nated, it  Is  now  almost  universally  enforced 
in  courts  of  law  on  the  theory  of  an  implied 
contract  of  contribution  existing  between  the 
parties  jointly  liable  ex  contractu."  9  Cyc. 
794,  and  cases  cited.  Said  subdivision  2, 
S  4798,  BalUnger's  Ann.  Codes  &  St,  differs 
from  the  statutes  of  limitation  of  most,  if  not 
all,  the  other  states.  In  fact,  after  a  pains- 
taking researcti,  we  have  found  no  similar 
statute.  The  peculiar  feature  of  our  stat- 
ute is  that  an  implied  liability  arising  out  of 
a  written  Instrument  is  included  in  the  same 
clause  with  an  express  liability  arising  out 
of  a  written  contract.  The  Legislature  evi- 
dently thereby  Intended  that  a  certain  class 
of  actions  should  be  included  within  tbe 
terms  of  said  section  which  had  not  in  other 
states  been  associated  or  connected  with 
actions  on  written  Instruments  or  actions 
founded  upon  written  agreements.  The  lia- 
bility for  contribution  of  appellant  and  re- 
spondent is  an  implied  liability,  which  arose 
by  reason  of  their  becoming  co-sureties  on 
the  note.  If  they  bad  not  entered  into  the 
written  contract  which  resulted  from  their 
signing  tbelr  names  on  tbe  back  of  the  note 
at  the  time,  under  the  circumstances,  and  for 
the  purpose  found  by  the  conrt,  there  would 
be  no  liability.  This  liability  now  exists,  is 
contractual  in  its  nature,  and  is  the  direct 
result  of  that  written  agreement  by  which 
respondent  was  compelled  to  make  the  pay- 
ment for  which  he  now  seeks  contribution. 
The  allegations  of  the  amended  complaint 
and  the  facts  found  by  the  court  show  a 
cause  of  action  in  favor  of  respondent  on 
account  of  an  Implied  liability  arising  out  of 
a  written  agreement.  To  place  any  other 
construction  on  our  statute  would  be  to 
hold  that  the  words  contained  In  the  last 
clause  of  said  subdivision  2  were  placed  there 
without  purpose  ot  meaning.    A|^)ellant,  in 
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support  of  his  contention  that  the  six-year 
statute  does  not  apply,  has"  cited  authorities 
from  numerous  states,  including  California, 
Ohio,  and  Illinois;  but  said  authorities  afford 
us  no  assistance,  as  the  statutes  upon  which 
they  are  based  are  utterly  unlike  our  own  in 
the  particular  above  mentioned.  We  think 
the  trial  court  placed  the  proper  construction 
on  said  subdivision  2  of  section  4798,  supra, 
and  such  construction  necessarily  leads  to  the 
conclusion  that  this  action  has  been  com- 
menced within  the  time  limited  by  law. 
The  Judgment  is  atHrmed. 

MOUNT,  C.  J.,  and  DUNBAR,  FULLER- 
TON,  HADLEY,  RUDKIN,  and  ROOT,  JJ„ 
concur. 


WATKINS  V.  BALCH  ct  ux. 
(Supreme  Court  of  Washington.    Jan.  4,  1906.) 

1.  FBAtrDS,  Statuti!  of  —  Pabol  Lease  fob 
Yeabs — Dttkatiow  of  Term. 

A  lessee  in  a  parol  lease  for  a  term  of  years, 
who  shows  that  he  has  made  permanent  im- 
provements on  the  premises  of  a  specified  value, 
without  showing  the  amount  of  the  increased 
rental  value  of  the  premises  in  consequence  of 
the  improvements,  does  not  show  that  he  would 
suffer  material  injury,  if  the  statutes  making  a 
parol  lease  for  a  period  of  years  a  lease  from 
year  to  year  were  applied,  essential  to  deprive 
the  lessor  of  the  right  to  terminate  the  lease  at 
the  expiration  of  any  year. 

2.  Saaie — Evidence — Bubden  of  Pboof. 

A  lessee  in  a  parol  lease  for  a  term  of  years 
has  the  burden  of  proving  that  he  would  suffer 
some  material  injury  if  the  lessor  be  permitted 
to  terminate  the  lease  at  the  expiration  of  any 
year,  as  provided  by  the  statute,  in  order  to 
prevent  the  lessor  exercising  such  right. 

Appeal  from  Superior  Court,  Chehalls  Cotm- 
ty;  Mason  Irwin,  Judge. 

Action  by  Thomas  J.  Watklns  against  Hen- 
ry Balch  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

W.  H.  Abel,  for  appellants.  J.  A.  Hutche- 
8on,  for  respondent 

FULLERTON,  J.  This  is  an  action  under 
the  statute  of  forcible  entry  and  detainer. 
On  March  1,  1902,  the  respondent  and  the  ap- 
pellants entered  into  an  oral  agreement 
whereby  the  respondent  undertook  to  lease 
to  the  appellants  certain  farm  lands  situated 
in  Chehalls  county  for  a  term  of  fire  years, 
In  consideration  that  the  appellants  would 
during  that  time  care  for  a  flock  of  goats  the 
respondent  Intended  purchasing  and  putting 
on  the  land,  and  would  perform  work  and 
labor  in  clearing  and  Improving  the  land  to 
tbe  amount  In  value  of  $100  for  each  year 
during  the  term  of  the  lease.  Pursuant  to 
this  agreement,  the  appellants  entered  into 
possession  of  the  property  and  have  since  con- 
tinued in  snch  possession,  during  which  time 
they  have  carefully  cared  for  the  goats  and 
have  performed  work  and  labor  on  the  prem- 
ises In  the  way  of  permanent  Improvements 
of  the  value  required  by  the  terms  thereof. 
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Some  days  prior  to  March  1,  1605,  the  re- 
spondent served  written  notice  on  the  ap- 
pellants to  quit  and  surrender  the  possession 
of  the  premises  on  that  date ;  It  being  the  end 
of  the  third  year  of  the  term.  The  appellants 
refused  to  surrender  such  possession,  where- 
upon the  respondent  brought  this  action  to  ob- 
tain such  possession.  He  was  successful  in 
the  court  below,  and  the  appeal  is  from  the 
Judgment  in  bis  favor. 

The  sole  question  presented  by  the  record 
is  the  validity  of  the  oral  lease.  The  ap- 
pellants concede  that  ordinarily  an  oral  lease 
of  real  property  for  a  longer  period  than  one 
year  is  void  under  the  statute  of  frauds,  but 
they  argue  that  because  of  the  peculiar  nature 
of  the  rental  they  were  to  attorn  for  the  use 
of  the  land,  this  case  is  differentiated  from 
the  ordinary  oral  lease,  where  only  a  money 
rent  is  reserved,  and  presents  equitable  feat- 
ures which  entitle  the  appellants  to  the  full 
enjoyment  of  the  term.  Were  this  the  ordi- 
nary case  of  an  oral  lease  for  a  taed  period, 
with  a  yearly  reservation  of  rent  and  a 
taking  of  possession  thereunder,  we  would 
have  no  hesitancy  In  holding  that  It  was  a 
tenancy  from  year  to  year,  as  the  statue  it- 
self provides  that  such  Is  the  effect  of  an  oral 
lease  void  under  the  statute  of  frauds  which 
has  been  thus  partially  performed.  The  stat- 
ute, after  providing  that  all  conveyances  of 
real  estate  or  interests  therein,  and  all  con- 
tracts evidencing  any  Incumbrances  thereon, 
shall  be  by  deed,  and  that  such  instruments, 
other  than  a  lease  for  a  term  not  exceeding 
one  year,  shall  be  in  writing,  signed  and  ac- 
knowledged by  the  party  bound  thereby,  pro- 
vides that  when  premises  are  rented  for 
an  indefinite  time,  with  monthly  or  other 
periodic  rent  reserved,  such  tenancy  shall  be 
construed  to  be  a  tenancy  from  month  to 
month,  or  from  period  to  period  on  which  rent 
is  payable,  and  shall  be  terminated  by  written 
notice  of  30  days  or  more,  preceding  the  end 
of  any  of  such  months  or  periods,  given  by 
either  party  to  the  other.  An  oral  lease, 
therefore,  where  possession  of  the  property 
has  been  taken,  is  not  void  in  toto,  but  it  may 
not  be  a  lease  for  the  term  agreed  upon.  If 
the  rent  reserved  Is  to  be  paid  periodically,  it 
is  a  lease  good  for  one  of  such  periods,  but 
subject  to  be  terminated  at  the  end  thereof,  or 
at  the  end  of  any  other  of  such  periods.  Thus 
under  the  statute  where  one  enters  Into  the 
possession  of  real  property  under  an  oral  lease 
for  a  definite  time,  with  periodic  rent  reserv- 
ed, he  is  not  a  tenant  for  the  time  agreed 
upon,  but  a  tenant  from  period  to  period,  cor- 
responding to  the  times  on  which  rent  Is  pay- 
able. Such  a  lease  can  be  terminated,  as  the 
statute  provides,  by  written  notice  given  at 
the  prescribed  time  before  the  end  of  such 
period.  Richards  v.  Redelsheimer,  3ti  Wash. 
325,  78  Pac.  934;  Evans  v.  Winona  Lumber 
Co.,  30  Minn.  516,  16  N.  W.  404;  Morrill  v. 
Mackman,  24  Mich.  279,  9  Am.  Rep.  124;  Ar- 
benz  V.  Exley,  Watklns  &  Co.,  52  W.  Va.  476, 
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44  S.  E.  149,  ei  L.  R.  A.  957;  Coudert  v. 
Cohn.  118  N.  Y.  309,  23  N.  E.  208,  7  L.  R.  A. 
69,  16  Am.  St.  Rep.  761;  Rosenblat  v.  Perkins. 
18  Or.  156,  22  Pac.  598,  6  L.  R.  A.  257 ;  Bard 
V.  Elston,  81  Kan.  278,  1  Pac.  565;  18  Am. 
&  Eng.  Kuc.  of  Law,  p.  194.  On  the  other 
band,  the  courts  generally  hold  that,  where 
there  is  an  entry  and  the  payment  of  rent  In 
advance  for  a  fixed  term  under  an  oral  lease, 
the  lease  Is  good  for  an  entire  term,  although 
the  lease  be  a  longer  term  than  is  permitted 
by  the  statute.  This  on  the  principle  that 
It  would  be  permitting  the  statute  to  perpe- 
trate rather  than  prevent  frauds,  if  there- 
under a  landlord  may  accept  rent  for  a  given 
term,  and  then  use  the  statute  to  evict  the 
tenant  before  the  end  of  such  term.  Clark  v. 
Clark,  49  Cal.  586;  Morrison  v.  Herrick,  130 
111.  631,  22  N.  E.  537;  Dunckel  v.  Dunckel, 
141  N.  Y.  427,  36  N.  E.  405. 

It  is  this  principle  that  the  appellants  seek 
to  invoke  in  this  case,  but  we  think  the  finding 
of  the  court  too  meager  to  bring  them  within 
the  rule.  The  evidence  Is  not  brought  here  in 
the  record,  and  the  facts  must  rest  on  the  find- 
ings of  the  court  And,  while  the  court  found 
that  permanent  Improvements  had  been  made 
on  the  premises  to  the  value  of  $300,  it  did  not 
find  whether  or  not  such  improvements  In- 
creased the  rental  value  of  the  premises.  It, 
of  course,  is  Inferable  that  such  improvements 
would  Increase  the  rental  value  to  some  ex- 
tent, but  the  amount  is  conjectural,  and,  as 
the  appellants  are  relying  on  an  equitable 
principle,  the  burden  was  upon  them  to  show 
that  they  would  suffer  some  material  injury 
if  the  ordinary  rules  of  law  were  enforced 
against  them.  This,  as  we  view  the  findings, 
they  have  not  done,  and  we  must  hold  that 
they  were  tenants  from  year  to  year,  and 
subject  to  ouster  at  the  end  of  each  yearly 
period. 

The  judgment  is  affirmed. 

MOUNT,  C.  J.,  and  RUDKIN,  HADLEY, 
CROW,  and  ROOT,  JJ.,  concur. 


DORMAN  et  al.  v.  PLOWMAN  et  al. 

(Supreme  Court  of  Washington.    Jan.  23,  1900.) 

Landlord  and   Tenant— Unacknowledged 
Lease— Tebmination. 

Ballinger's  Ann.  Codes  &  St.  §  4008,  pro- 
vides tliat  leases,  though  in  writing,  are,  when 
unacknowledged,  valid  for  a  period  not  exceed- 
ing one  year,  and  by  section  4u69,  when  premises 
are  rented  for  an  indefinite  time,  with  periodic 
rent  reserved,  the  lease  may  be  terminated  by 
either  party  by  a  written  notice  given  thirty 
days  preceding  the  end  of  any  period.  Held 
that,  though  there  had  been  part  performance 
of  an  unacknowledged  lease  of  land  for  four 
years,  the  lease  was  terminable  at  the  end  of 
the  first  year  by  proper  notice,  whether  the  first 
section  means  that  an  unacknowled|;ed  lease  for 
a  term  longer  than  one  year  is  valid  as  a  lea^ 
for  one  year  only,  or  means  that  such  a  lease 
is  void  from  its  inception,  since,  under  the 
second  construction,  the  lease  was  governed  by 
the  second  section. 


Appeal  from  Superior  Court,  Whitman 
County;  S.  J.  Chadwick,  Judge. 

Action  by  Ortho  Dorman  and  others  against 
L.  Plowman  and  others.  From  a  judgment 
in  favor  of  defendants,  plaintiffs  appeal.  Af- 
firmed. 

Gallagher  &  Thayer,  for  appellants.  J.  N. 
Pickrell,  for  respondents. 

FULLBRTON,  J.  On  December  24,  1903, 
the  respondents  L.  Plowman  and  Jennie  M. 
Plowman  entered  into  a  written  lease  with 
the  appellants,  by  the  terms  of  which  they 
leased  to  the  appellants  certain  farm  lands 
which  they  owned  for  a  term  of  four  years, 
at  a  yearly  rental  of  $400.  The  lease  was  not 
acknowledged,  and  the  respondents,  treat- 
ing It  as  a  lease  from  year  to  year,  served 
upon  the  appellants  a  written  notice  to  quit 
and  surrender  the  premises  at  the  end  of 
the  first  year  thereof,  viz.,  December  24, 
1904.  On  that  date,  finding  no  one  in  the 
actual  possession,  the  respondents  re-entered, 
and  subsequently  sold  the  property  to  the 
respondents  Pierce.  This  action  was  brought 
by  the  lessees  to  recover  the  possession  for 
the  remainder  of  the  unexpired  term.  The 
trial  court  held  the  lease  valid  as  a  lease  of 
the  property  for  a  period  of  one  year,  but 
Invalid  because  not  acknowledged  as  to  the 
remainder  of  the  term,  and  entered  judgment 
for  the  lessors. 

It  is  the  contention  of  the  appellants 
that  a  contract  in  writing  purporting  to  con- 
vey or  create  an  interest  in  or  Incumbrance 
on  real  property  Is  valid  under  the  statutes 
of  this  state,  although  not  acknowledged, 
whenever  accompanied  by  part  performance, 
such  as  payment  of  the  consideration  or  a 
part  thereof,  or  a  voluntary  delivery  of  pos- 
session under  the  terms  of  the  contract  This 
court  has  held  In  a  number  of  cases  that  con- 
tracts to  convey  land,  or  to  create  incum- 
brances thereon,  were  valid  as  between  the 
parties,  where  there  had  been  a  substantial 
part  performance,  although  not  executed  with 
the  formalities  required  by  statute,  but  we 
think  these  cases  are  distinguishable  from 
the  one  at  bar.  They  proceed  on  the  theory 
that  equity  will  relieve  from  the  statute  of 
frauds  whenever  the  enforcement  of  the  stat- 
ute will  enable  the  party  seeking  to  enforce 
It  to  perpetrate  a  fraud  upon  the  other  party; 
while  the  statute  Itself  has  undertaken  to 
define  the  rights  of  parties  who  have  taken 
possession  of  property  under  a  void  or  de- 
fectively executed  lease,  and  paid  rent  for  a 
given  period  only.  By  statute  it  Is  expressly 
provided  that  leases,  although  In  writing,  are. 
when  without  acknowledgment,  valid  for  a 
I)eriod  not  exceeding  one  year.  Ballinger's 
Ann.  Codes  &  St  §  4568.  And,  also,  that 
when  premises  are  rented  for  an  Indefinite 
time,  with  monthly  or  other  periodic  rent 
reserved,  such  tenancy  shall  be  construed 
from  month  to  month  or  from  period  to 
period,  according  to  which  such  rent  is  pay- 
able, and  that  such  a  lease  may  be  terminated 
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by  either  par^  by  written  notice  given  30 
days  or  more  preceding  tbe  end  of  any  sucb 
month  or  period.  Id.  §  4569.  The  first  of 
these  sections  is  capable  of  different  construc- 
tions. It  may  mean  that  an  unacknowledged 
lease  for  a  term  longer  than  one  year  Is  valid 
as  a  lease  for  one  year  only,  or  it  may  mean 
that  such  a  lease,  being  for  a  prohibited 
period.  Is  void  from  its  inception.  But,  wbicb- 
ever  of  these  may  be  tbe  true  construction, 
it  Is  not  necessary  to  determine  here,  as 
either  reaches  the  same  result.  If  the  first 
be  adopted,  there  can  be  no  further  question 
as  to  tbe  correctness  of  the  Judgment,  since 
the  lease  expired  by  its  own  terms  on  De- 
cember 24,  1901,  and  the  respondents  bad  the 
right  of  re-entry  on  that  day,  and  did  no 
more  than  exercise  that  right  when  they 
took  possession  and  ousted  tbe  appellants. 
On  the  other  hand,  if  the  second  construction 
Is  to  be  adopted,  the  second  section  of  the 
statute  above  cited  governs.  That  section 
would  make  the  lease  one  for  an  indefinite 
time  with  periodic  rent  reserved,  and  hence 
terminable  at  tbe  option  of  either  party  by 
notice  given  30  days  preceding  tbe  end  of 
any  one  of  sncb  periods.  Watklns  v.  Balch 
(Wash.)  83  Pac.  321.  Therefore,  by  Altering 
and  paying  rent  for  one  year,  the  appellants 
did  not  acquire  a  right  to  tbe  full  term.  Tbe 
lease  was  terminable  by  either  party  at  the 
end  of  any  year,  and  was  terminated  by  tbe 
written  notice  given  by  tbe  respondents. 

The  further  contention,  namely,  that  the 
appellants  are  entitled  to  equitable  relief 
because  they  purchased  of  tbe  respondents  a 
Iwnd  of  cattle  as  a  part  consideration  of 
the  lease,  we  think  is  founded  on  a  mistaken 
view  of  tbe  evidence.  Tbe  appellants  did 
purchase  of  the  respondents  a  band  of  cattle, 
but  we  think  the  view  of  tbe  trial  court  that 
this  purchase  formed  no  part  of  the  con- 
sideration for  the  lease  Is  the  true  one. 

The  Judgment  is  affirmed. 

MOUNT,  C  J.,  and  HADLET,  RUDKIN, 
CROW,  and  ROOT,  JJ.,  concur. 


WILLIAMS    V.    BALLARD    LUMBER    CO. 

(Supreme  Court  of  Washington.    Jan.  5,  1906.) 

1.  NKOLIQENCE  —  CONTBIBUTOBT  NEGLIGENCE 

—What  Constitutes. 

In  order  to  cliarge  an  injured  person  with 
contributory  negligence,  it  must  appeal  tliat 
some  act  or  omission  on  his  part  caused  or  con- 
tributed to  cause  the  injury,  and  that  such 
act  or  omission  was  not  such  an  one  as  would 
have  been  done  or  omitted  by  a  person  of  ordi- 
nary prudence  under  the  circumstances. 

[Ed.   Note. — For  cases   in   point,  see   vol.  37, 
Cent.  Dig.  Negligence,  §§  83,  112.] 

2.  Same— Question  for  Couet  ok  Juet. 

Where  the  court  can  say  from  the  evidence 
that  ordinarily  intelligent,  reasonable,  and  fair- 
minded  men  would  not,  and  should  not,  believe 
that  plaintiff  was  acting  as  an  ordinarily  pru- 
dent person  would  have  acted  under  the  same 
circumstances,  tbe  question  of  plaintiff's  con- 
tributory negligence  is  for  the  court,  and  a  nou' 


suit  or  directed  verdict  should  be  granted;  but 
where  the  evidence  is  such  that  the  court  be- 
lieves that  intelligent,  reasonable,  and  fair- 
minded  men  might  properly  differ  as  to  whether 
plaintiff's  conduct  was  such  as  might  have  char- 
acterized a  man  of  ordinary  prudence  under  the 
same  conditions  and  circumstances,  the  question 
of  contributory  negligence  is  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  «§  28«,  291,  296,  299, 
333-346.] 

3.  Master  and  Sbbvant— Injuries  to  Serv- 
ant —  CONTRIBUTOEY  NEOLIOENCE  —  QUES- 
TION FOB  JUBT. 

In  an  action  for  injuries  to  a  servant  caused 
by  his  suddenly  and  impulsively  moving  his  hand 
so  as  to  involuntarily  bring  it  in  contact  with 
revolving  cogwheels,  of  the  presence  of  which  he 
knew,  but  bad  momentarily  forgotten,  because 
startled  by  the  sudden  and  unexpected  starting 
of  a  machine  under  iMich  be  was  stooping, 
whether  or  not  plaintiff  was  guilty  of  contribu- 
tory negligence  held,  under  the  evidence,  a  ques- 
tion for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  U  1089-1132.] 

4.  Same  —  Nbolioence  of  Masteb— Exposed 
Machinebt. 

The  maintenance  of  exposed  cogwheels  at  a 
place  near  which  servants  must  necessarily 
work,  when  it  is  easy  and  practicable  to  cover 
such  wheels  at  a  slight  expense,  is  negligence 
on  the  part  of  the  master. 

[Ed.  Note. — For  cases  In  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  !  229.] 

5.  Same— Pboximate  Cause. 

Negligence  of  the  master  In  maintaining  ex- 
posed cogwheels  at  a  place  near  which  servants 
were  obliged  to  work,  and  in  permitting  the 
machinery  to  ^et  into  a  defective  condition,  by 
reason  or  which  the  cogwheels  started  auto- 
matically by  the  starting  of  other  machinery 
which  snonld  not  have  affected  them,  was  a 
proximate  cause  of  injury  to  a  servant  who  in- 
voluntarily thrust  his  hand  into  the  cogwheels 
when  startled  by  the  sudden  starting  of  the 
machinery. 

6.  Same— Concurrent  Neoligence  of  Serv- 
ant. 

Where  a  master's  negligence  contributes  as 
proximate  cause  to  an  injury  to  a  servant,  he  is 
responsible  therefor,  although  the  negligent  act 
of  a  fellow  servant  also  contributes  to  produce 
the  injury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  $g  515-534.] 

7.  Same  —  Assumption  of  Risk  —  Stai-ement 
OF  Doctrine. 

Ordinarily  a  servant  employed  to  work 
about  dangerous  machinery  asumes,  in  the  ab- 
sence of  a  statute  otherwise  providing,  the  open, 
apparent,  and  obvious  dangers  tiiereof,  and  the 
dangers  which  he  knows  or  should  know  to  be 
naturally  or  necessarily  Incident  to  his  employ- 
ment; but  he  does  not  asume  the  risk  of  dan- 
gers which  are  not  open,  apparent,  or  obvious, 
and  of  which  he  does  not  know  and  has  no  rea- 
son to  expect  to  be  incident  to  his  work. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §{  574-600, 
610-024.] 

8.  Same— Question  for  Jubt. 

Whether  a  servant,  injured  by  involuntarily 
thrusting  his  hand  into  cogwheels  when  startled 
by  the  sudden  starting  of  other  machinery,  as- 
sumed the  risk,  was  a  question  for  the  jury, 
where  tbe  servant  knew  the  exposed  dangerous 
condition  of  the  cogwheels,  but  did  not  know 
of  defects  in  the  machinery  which  caused  the 
cogwheels  to  improperly  start  automatically. 

[Ed.   Note. — For  cases  in  point,   see   vol.  34, 
Cent.  Dig.  Master  and  Servant,  §{  1OC8-1088.1 
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9.  AppExt— Review  of  Pacts— Cokclubive- 

NE88  OF  VeBDICT. 

A  verdict  supported  by  a  sufficient  amount 
of  competent  evidence  to  take  the  case  to  the 
jury,  and  sustained  by  the  trial  court,  is  con- 
clusive on  appeal. 

[Bd.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  fg  3JH8-3950.] 

Appeal  from  Superior  Court,  King  County; 
B,  B.  Albertson,  Judge. 

Action  by  Charles  A.  Wllllama  against  the 
Ballard  Lumber  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

G.  M.  Emory,  for  appellant.  James  Mc- 
Neny  and  S.  H.  Steele,  for  respondent 

ROOT,  J.  Respondent  recovered  a  Judg- 
ment of  $1,075  in  the  superior  court  for  dam- 
ages occasioned  by  having  his  hand  crushed 
between  the  cogwheels  on  the  side  of  a  plan- 
er in  the  mill  of  appellant  for  whom  he 
Was  working.  The  facts  as  admitted  and  re- 
vealed by  the  evidience  were  about  as  follows : 
The  machine  upon  which  the  plaintiff  was 
Injured  is  known  as  a  "Hoyt  Planer,  No.  11," 
and  consists  of  an  iron  frame  or  bed  nearly 
14  feet  long.  The  bed  of  the  machine  Is  3 
feet  4  inches  wide,  and  2  feet  4  inches 
above  the  ground.  Upon  the  bed  of  the  ma- 
chine are  three  sets  of  rollers;  each  set  con- 
sisting of  two  steel  cylinders,  one  placed 
above  the  other,  the  function  of  which  is 
to  carry  the  lumber  through  the  machine  and 
hold  it  in  place  against  the  planing  knives. 
The  first  set  of  rolls  are  about  5  feet  away 
from  the  front  of  the  machine  where  the 
feeder  stands.  The  distance  between  the 
first  set  of  rolls  and  the  second  set  of  rolls 
l8  2^  feet;  the  distance  between  the  second 
and  the  last  set  of  roils  Is  about  4  feet  It 
Is  between  the  last-named  sets  that  the 
knives  which  plane  the  boards  are  situated. 
£ach  set  of  rolls  Is  equipped  with  four  cogs 
geared  together  in  such  a  manner  that  they 
revolve,  thereby  causing  the  rolls  to  turn. 
These  cogs  are  9  Inches  in  diameter,  and 
each  pair  of  the  left-hand  cogs  is  so  arranged 
as  to  afford  an  opening  as  much  as  6  Inches, 
so  as  to  accommodate  a  piece  of  lumber  of 
that  thickness.  These  are  known  as  ex- 
pansion gears.  The  planer  In  question  lay 
east  and  west  In  the  mill;  the  operator  stand- 
ing In  front  of  the  machine  at  its  east  end. 
At  the  northwest  corner  of  the  planer  were 
the  cogs  upon  which  the  plaintiff  was  injured. 
Near  the  rear  or  west  end  of  the  machine, 
the  plaintiff  was  kneeling  just  prior  to  his 
injury.  The  top  of  the  two  upper  cogs  Is 
guarded  with  an  Iron  strap  conforming  to 
the  contour  of  the  cogs  and  covering  one-half 
of  their  circumference.  The  two  right-hand 
cogs  at  the  comer  Indicated  mesh  Inwards, 
so  that  any  object  touching  them  at  their 
point  of  contact  and  coming  from  the  west 
would  be  drawn  between  them  and  crushed. 
At  the  east  end  of  the  machine  the  operator 
Bi^i^nds  and  feeds  the  lumber  into  the  ma- 


chine. It  Is  customary  to  start  the  machine 
by  taking  hold  of  the  lever  just  to  the  right 
of  the  large  pulley  on  the  right  of  the  ma- 
chine, and,  by  applying  that  lever  and  the 
idler,  which  Is  attached  to  it,  to  the  main 
power  belt  which  extends  from  the  pulley 
near  the  roof  to  one  attached  to  the  counter- 
shaft on  the  floor,  power  is  communicated  to 
the  belts  on  the  right  of  the  machine  and 
which  operate  the  knives  alone.  To  the  left 
of  the  machine  is  another  driving  pulley 
around  which  is  a  belt  which  goes  around 
the  driven  pulley  at  the  west  end  of  the  ma-  ' 
chine.  The  belt  arid  pulleys  on  the  left  side  of 
the  planer  operate  the  cogs  and  rolls  which 
carry  the  lumber  through  the  machine.  The 
power  is  applied  to  the  feed  belt  by  taking 
the  left-band  lever,  to  which  is  attached  an 
Idler,  and  pressing  It  upon  the  belt  in  ques- 
tion. The  feed  colls  are  not  supposed  to  be 
placed  in  operation  unless  the  left-hand  tight- 
ener is  applied  to  the  feed  belt  The  distance 
between  the  right-hand  and  the  left-hand 
tightener  Is  about  6  feet 

Some  of  the  plaintiff's  witnesses  testified 
that  the  feed  rolls  and  cogs  on  the  planer 
started  of  themselves  by  the  application  of 
the  right-hand  or  main  tightener  alone,  and 
without  the  application  of  the  feed  tightener 
which  was  intended  for  that  purpose.  Plain- 
tifTs  witnesses  also  testified  that  there  waa  a 
crack  in  the  bed  of  the  machine  near  the 
front  rolls;  that  the  driven  pulley  on  the  left- 
^and  side  wobbled;  that  the  feed  belt  tight- 
ener was  too  short;  that  the  belt  operating 
the  feed  gear  was  too  tight  and  was  in  the 
habit  of  running  up  on  the  five-eighths  inch 
flange  on  the  driven  feed  gear  pulley  on  the 
left-hand  side.  There  was  testimony  tend- 
ing to  show  that  the  planing  mill  in  question 
was  an  old  pattern,  and  out  of  repair;  that 
the  frame  thereof  had  been  broken  and  mend- 
ed; that  its  shafts,  pulleys,  and  gear  were 
badly  out  of  line;  that  the  driven  pulley 
on  the  feed  gear  belt  wobbled,  and  the  belt 
frequently  ran  on  its  flanges;  that  the  feed 
gear  lever  had  been  broken  and  shortened; 
that  in  rainy  weather  the  feed  gear  belt  ran 
in  the  water,  and  was  wet  and  unreliable  and 
caused  shavings  and  other  sticky  matter  to 
adhere  thereto,  and  such  belt  was,  by  reason 
of  being  wet  subject  to  the  elements  and  con- 
tracted and  expanded.  There  was  some  evi- 
dence to  the  effect  that  said  machine  bad 
been  in  an  Improper  condition  and  the  feed 
gear  thereof  had  been  customarily  starting 
itself  automatically  for  months  before  plain- 
tiff was  injured;  that  appellant  knew  of  all 
of  said  defects  and  dangers,  and  the  respond- 
ent had  no  knowledge  thereof;  and  that  the 
appellant  failed  and  neglected  to  warn  or 
caution  the  respondent  against  danger  from 
automatic  starting.  Two  experts  testified 
for  the  plaintiff  that  a  machine  which  starts 
automatically  and  in  in  the  condition  de- 
scribed by  the  plaintitTs  witnesses  is  not  In 
proper  repair,  and  that  it  was  practicable 
to  cover  cogs  such  as  the  ones  which  injured 
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the  plalnttlTa  band.  One  witness  testified 
tbat  It  was  customary  In  the  state  of  Wash- 
ington to  hood  such  cogs,  but  the  same  wit- 
ness admitted  that  he  did  not  Itnow  tlie 
custom  as  to  hooding  cogs  in  Ballard  where 
this  mill  was  situated.  The  platntiil  was 
25  years  old  at  the  date  of  his  injury.  He 
had  been  a  millwright  for  about  9  years, 
and  had  worked  around  sawmills  since  cbild- 
bood.  The  greater  part  o(  his  experience  as 
a  mill  hand  had  consisted  in  running  an 
edger.  Respondent  testified  tbat  he  express- 
ly told  the  foreman,  at  the  time  of  his  em- 
ployment, that  he  was  not  a  planing  mill 
man;  that  he  was  only  hired  to  "fill  in  with" 
for  a  few  days;  that  he  had  been  at  work 
on  the  machine  fire  days  before  the  injury ; 
that  .bis  experience,  with  planing  macbines 
of  any  kind  was  Tery  limited;  and  that  he 
was  without  any  as  to  a  machine  like  the 
one  in  question — all  of  which  the  appellant 
knew.  Be  was  famlllaT  with  the  situation 
of  the  particular  cogs,  and  knew  tbat  they 
would  Injure  his  hand  If  it  came  In  contact 
with  tbem.  He  had  worked  upon  the  plait^r 
in  question  a  little  over  five  days  before  his 
band  was  Injured.  He  had  started  np  the 
machine  a  number  of  times  himself,  and 
knew  the  noise  that  it  made  with  the  feed 
gear  in  operation,  and  its  sound  when  at  rest. 
He  had  frequently  seen  the  knives  od  the  ma- 
chine changed.  The  plaintiff  claimed,  how- 
ever, that  on  the  occasion  of  Ms  Injury  he 
did  not  know  that  the  macbine  was  to  be 
started  up.  Between  10  and  11  o'clock  on 
the  morning  of  March  11,  1903,  the  day  of 
bis  injury,  the  plaintiff  had  cut  all  of  the 
lumber  he  had  on  bis  trucks,  and  shut  his 
machine  down.  He  went  to  the  back  end 
of  the  macbine  on  the  south  side.  Avey,  one 
of  appellant's  foremen,  then  ordered  him  to 
clean  out  the  shavings  from  under  the  ma- 
chine. This  be  proceeded  to  do  at  the  north- 
west comer.  Paul  Kirkendall,  a  fellow  la- 
borer of  respondent,  worked  at  the  trimmer 
to  the  west  of  the  planer.  Jnst  before  bis 
conversation  with  Avey  respondent  asked 
Kirkendall  if  he  was  going  to  change  the 
knives  on  the  machine,  and  Kirkendall  re- 
plied tbat  be  did  not  know.  The  attitude  of 
plaintiff  Immediately  before  his  Injury  was 
as  follows :  He  was  kneeling  upon  the  floor 
on  one  knee,  with  his  head  partly  under  the 
northwest  comer  of  the  machine,  with  his 
ri{;ht  band  engaged  In  pushing  shavings  up 
the  blower,  and  with  his  left  hand  resting 
on  the  bed  of  the  machine,  between  eight 
inches  and  one  foot  from  the  point  of  con- 
tact of  the  two  inmeshing  cogs.  It  appears 
tbat  at  this  time  Paul  Kirkendall,  the  trim- 
merman,  had  been  ordered  by  Avey,  the  fore- 
man, to  leave  bis  position  as  trimmer  and 
change  the  knives  on  the  planer.  In  order 
to  do  this,  it  was  necessary  to  run  from  the 
machine  the  last  board  of  the  truck  load  Wil- 
liams had  been  cutting.  Kirkendall  accord- 
ingly went  around  to  the  east  end  of  the 
planer    and    applied    the    main    tightener. 


There  was  a  sharp  conflict  of  evidence  as  to 
whether  Kirkendall  had  started  up  the  feed 
rolls  by  the  application  of  the  main  tighten- 
er alone,  or  whether  be  had  put  them  in  mo- 
tion by  applying  the  feed  lever.  The  plain- 
tiff testified  that,  at  the  time  his  hand  was 
caught  in  the  cogs,  he  lo<d{ed  toward  the 
front  end  of  the  machine  and  saw  Kirken- 
dall standing  at  the  main  idler  at  the  north- 
east comer  applying  it  to  the  power  belt 
Plaintiff  also  testified  that,  while  he  was  in 
the  attitude  described,  using  his  right  band 
and  with  bis  left  hand  resting  on  the  bed 
of  the  planer,  his  attention  was  attract- 
ed by  a  noise  of  some  kind;  tbat  be  was  so 
startled  and  frightened  by  the  sound  that,  in 
attempting  to  arise  from  bis  position  on  the 
floor,  he  put  bis  band  Into'  the  cogs,  where 
it  was  cut  .off.  He  also  stated  that  he  did 
not  intend  to  put  his  hand  Into  the  cog,  and 
that  his  motion  in  so  doing  was  involuntary, 
the  cogwheels  being  uot  much  higber  than 
bis  waist;  that  be  was  under  said  machine 
and  not  expecting  It  to  start,  when  be  heard 
the  machine  In  motion;  that  mechanically  he 
made'  a  natural,  quick  movement  to  get 
from  undar  the  machine  and  away  from 
danger,  and  in  doing  so,  and  while  his  head 
was  under  the  machine,  his  band  was  mov«d 
some  eight  Inches  Instantly  and  mechanical- 
ly, and  caught  In  these  open,  dangerous,  and 
nnguarded  cogs,  so  running  automatically; 
that,  had  the  cogs  in  which  plaintiff  was  in- 
jured not  started  nntil  the  lever  on  the  south 
side  (which  operated  them  and  tightened  the 
belt  tbat  propelled  said  cogs)  been  pulled 
forward  and  the  idler  placed  upon  that  belt, 
plaintiff  would  have  bad  ample  time  to  have 
escaped  from  under  said  macbine  safely,  and 
to  have  walked  many  feet  while  said  cogs 
remained  at  rest;  that  the  automatic  starting 
of  these  feed  gear  cogs  put  plaintiff  in  imme- 
diate peril;  that  they  could  have  been  pro- 
tected and  guarded  with  a  trifling  expense. 
The  testimony  of  the  defense  was  directed 
toward  the  following  issues :  Witnesses  tes- 
tified that  the  automatic  starting  referred  to 
was  not  unusual ;  that  the  machine  in  ques- 
tion was  In  perfect  order  at  the  time  of  the 
injury  to  the  plaintiff;  tbat  It  was  unusual 
and  Impossible  to  guard  expansion  gears  such 
as  the  ones  in  question;  that  all  modem 
planers  are  provided  with  open  cogs;  that 
the  condition  of  the  belt,  the  mended  bed,  and 
the  short  lever,  had  nothing  to  do  with  the 
automatic  starting  of  the  machine ;  and  that 
the  planer  would  not  start  automatically 
under  any  circumstances  with  the  pressure  of 
the  rolls  upon  a  board.  At  the  close  of  the 
plalntifTs  case,  the  defendant  moved  for  a 
verdict  of  nonsuit,  on  the  ground  that  the 
plaintiff  had  failed  to  show  any  negligence 
which  contributed  to  the  plaintiff's  injury; 
that  the  plaintiff's  contributory  negligence 
was  the  proximate  cause  of  his  Injury ;  that 
his  injury  was  the  result  of  assumed  risks, 
and  was  also  caused  by  the  negligent  act  of  a 
fellow  servant    A  motion  torinoi 
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made  and  denied,  and  an  exception  allowed. 
The  defendant,  at  the  end  of  all  tbe  testi- 
mony, requested  the  court  to  cbarge  the  Jury 
that  It  was  their  duty  under  all  tbe  evidence 
to  render  their  verdict  In  favor  of  tbe  defend- 
ant This  the  court  declined  to  do,  and  tbe 
defendant  duly  excepted.  Tbe  Jury  returned 
a  verdict  In  the  sum  above  mentioned.  A 
motion  for  new  trial  having  been  interposed 
and  overruled,  Judgment  was  entered  upon 
said  verdict  From  this  Judgment  defendant 
appeals. 

Tbe  appellant  assigns  but  two  errors: 
first,  that  the  court  erred  in  refusing  to  grant 
defendant's  motion  for  nonsuit;  second,  that 
tbe  court  erred  In  refusing  to  grant  defend- 
ant's request  for  a  peremptory  instruction. 
These  errors  are  supported  in  argument  ui^ 
der  four  heads,  as  follows:  (1)  Tbat  the 
plaintiff  was  guilty  of  contributory  negli- 
gence preclusive  of  recovery;  (2)  that  1' 
there  was  negligence  on  the  part  of  the  de- 
fendant it  was  not  the  proximate  cause  of 
plaintllTs  injury;  (3)  that  the  proximate 
cause  of  the  injury  to  respondent  was  the 
negligent  act  of  a  fellow  servant  mingled 
with  his  own  contributory  negligence;  (4) 
that  respondent  assumed  the  risk  of  dangers 
which  caused  bis  injury. 

To  charge  a  plaintiff  in  an  action  of  this 
character  with  contributory  negligence,  it 
must  appear  that  some  act  or  omission  on  his 
part  caused  or  contributed  to  the  cause  of 
his  injury,  and  that  such  act  or  omission  on 
his  part  was  not  such  an  act  or  omission  as 
would  have  been  done  or  omitted  by  a  person 
of  ordinary  prudence  under  the  same  circum- 
stances. As  to  whether  a  person  of  ordinary 
prudence  wouid  have  done  or  omitted  to  do 
such  act  presents  a  question  which  is  some- 
times for  the  court  and  sometimes  for  tbe 
Jury  to  decid&  If,  from  the  evidence  and 
facts  in  a  given  case,  the  court  can  say  tbat 
ordinarily  intelligent,  reasonable,  and  fair- 
minded  men  would  not,  and  ought  not  to,  be- 
lieve tbat  said  plaintiff  was  acting  as  an  or- 
dinarily prudent  man  would  have  done  under 
the  same  circumstances,  then  it  is  a  question 
for  the  court  and  a  motion  for  a  nonsuit 
Judgment  or  directed  verdict  should  be  sus- 
tained. On  the  other  band,  if  the  evidence, 
facts,  and  circumstances  are  such  that  the 
court  believes  that  such  men  might  properly 
differ  as  to  whether  or  not  tbe  conduct  of  a 
plaintiff  was  such  as  might  have  character- 
ized a  man  of  ordinary  prudence  surrounded 
by  tbe  same  conditions  and  circumstances, 
then  It  is  a  question  to  be  submitted  to  the 
Jury.  Hence,  it  Is  for  us  to  decide  whether 
or  not  the  facts  and  circumstances  revealed 
by  the  evidence  here  were  such  that  ordinari- 
ly Intelligent  reasonable,  fair-minded  men 
might  differ  on  the  question  Indicated.  The 
plaintiff,  at  the  time  and  Immediately  prior 
to  the  accident,  was  In  a  stooping  or  kneel- 
ing posture,  with  his  head  and  shoulders  pro- 
jected under  a  large,  powerful,  and  dangerous 
machines    This  machine  was  suddenly,  and 


to  him  unexpectedly,  set  In  motion.  He  says 
he  was  startled  by  this  occurrence,  and 
suddenly  and  ImpulslTely  moved  his  hand  in 
such  a  way  as  to  bring  it  involuntarily  in 
contact  with  the  revolving  cogwheels.  He 
bad  known  of  these  cogwheels  and  of  tbe 
danger  appertaining  thereto ;  but  at  this  in- 
stant with  his  head  under  tbe  machine  and 
his  face  turned  from  said  wheels,  and  a  por- 
tion of  the  machine  being  between  his  head 
and  said  wheels,  the  existence  of  such  danger- 
ous cogwheels  was  for  tbe  moment  forgotten. 
That  he  should  suddenly  move  his  hand  or 
throw  it  up  In  order  to  assist  in  getting  from 
under  the  machine  and  rising  to  his  feet  would 
seem  to  be  a  very  natural  movonent  for  a  per- 
son so  situated  to  make  under  tbe  etrcnmstan- 
cea  mentioned.  At  least  we  cannot  say,  as  a 
matter  of  law,  that  no  ordinarily  intelligent, 
reasonable,  ftilr-minded  man  would  think 
such  a  movement  consistent  with  what  a  man 
of  ordinary  prudence  might  Iiave  done  under 
the  same  circumstances.  In  the  light  of  the 
substantial,  competent  evidence  on  behalf  of 
the  plaintiff,  touching  tbe  situation  and  dr- 
cnmstances,  and  the  admitted  facta  and  con- 
ditions relative  thereto,  we  think  that  the 
question  of  whether  or  not  the  plaintiff  was 
guilty  of  contributory  negligence  was  a  proper 
one  for  tbe  Jury ;  and,  the  latter  having  pass- 
ed upon  the  same  adversely  to  appellant, 
we  are  bound  thereby.  That  momentary  for- 
getfulnees  of  a  known  danger  does  not  of  it- 
self, as  a  matter  of  law,  necessarily  consti- 
tnte  contributory  n^iigence  on  the  part  of 
the  one  injured  by  reason  of  said  danger  baa 
been  heretofore  held  by  this  court  Jordan 
v.  Seattle,  26  Wash.  61,  66  Pac.  114. 

As  to  tbe  question  of  proximate  caase,  it 
cannot  be,  and  is  not  by  appellant  seriously 
argued,  that  the  maintenance  of  these  exposed 
cogwheels,  where  respondent  and  other  work- 
men must  necessarily  work  in  close  proximity 
to  them,  was  not  In  itself  negligence  without 
which  this  accident  would  not  have  occurred. 
The  presence  of  these  exposed  cogs  certainly 
contributed  to  the  proximate  cause  of  plain- 
tiff's injury.  It  must  also  be  remembered 
that  there  was  evidence  on  the  part  of  tbe 
plaintiff  which  tended  to  establish  the  fact 
tbat  it  tbe  machine  had  been  in  proper  re- 
pair, tbe  cogwheels  would  not  have  started 
for  some  moments  after  the  other  part  of  tbe 
machine  was  in  operation,  and  plaintiff  would 
have  had  plenty  of  time  to  have  removed 
from  the  dangerous  position  which  he  was  in. 
From  the  evidence  adduced  in  behalf  of  re- 
spondent It  appears  that  the  proximate  cause 
of  this  injury  was  made  up  of  three  elements: 

(1)  Tbe  maintenance  by  the  mill  company  of  tbe 
cogwheels  is  an  nnnecessarlly  and  improperly 
exposed  condition,  when  it  was  easy  and 
practicable  to  cover  them  at  slight  expense; 

(2)  the  unexpected  starting  of  a  portion  of  the 
machine  by  respondent's  fellow  workman, 
Elrkendall ;  (3)  the  defective  condition  of  the 
machine  and  its  appurtenances,  by  reason  of 
which  these  cofpbeels  automatically  and  on- 
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expectedly  started  when  the  lever  and  idler 
were  ai^Iled,  wblcb  should  have  set  In  mo- 
tion the  planing  knives  only.  Two  of  these 
elements  thus  contributing  to  the  proximate 
cause  are  chargeable  to  the  negligence  of  the 
defendant  The  other  was  the  fault  of  re- 
spondent's fellow  servant  Where  a  defend- 
ant's negligence  Is  shown  to  bave  contrib- 
uted, with  that  of  a  tblrd  person,  to  produce 
the  proximate  cause  of  an  injury  to  another, 
such  defendant  is  chargeable  as  if  solely  re- 
sponsible for  the  proximate  cause.  Eskildsen 
V.  Seattle,  29  Wash.  583.  70  Pac.  64.  If  a 
fellow  workman  of  plaintiff,  by  starting  the 
machine  at  the  time  he  did,  also  contributed 
to  the  proximate  cause,  this  would  not  relieve 
the  appellant  as  it  has  been  heretofore  held 
by  this  court  that,  where  the  negligence  of  the 
master  and  a  fellow  servant  combine  to  cre- 
ate a  proximate  cause,  the  master  is  charge- 
able. Ralph  V.  American  Bridge  Co.,  30 
Wash.  500,  TO  Pac.  1008 ;  Howe  v.  N.  P.  Ry. 
Co..  30  Wash.  569,  70  Pac.  1100,  60  L.  R.  A. 

(m. 

The  determination  of  the  question  of  as- 
sumed risk,  presented  by  the  case,  is  not  with- 
out difflcnltles.  Ordinarily  a  servant  employ- 
ed to  work  about  dangerous  machinery  as- 
sumes, in  the  absence  of  a  statute  otherwise 
providing,  the  open,  apparent,  and  obvious 
dangers  thereof,  and  the  dangers  which  he 
knows,  or  ought  to  know,  to  be  naturally  or 
necessarily  Incident  to  bis  employment  and 
Is  called  upon  to  protect  himself  against  such 
dangers  and  those  of  which,  by  the  exercise 
of  ordinary  prudence  and  care,  he  ought  to 
know,  as  a  workman  of  ordinary  prudence 
woiiid  do  under  the  same  circumstances.  In 
this  case  the  dangerous  condition  of  these 
exposed  cogwheels  was  open,  apparent,  and 
known  to  hlni ;  but  he  testified  that  he  did 
not  know  of  the  defects  in  the  machine  which. 
It  was  testified,  caused  these  cogwheels  to 
Immediately  start  when  the  other  portion  of 
the  machine  was  set  In  motion  In  the  manner 
that  it  was  started  at  this  time  by  a  fellow 
workman ;  and  he  also  testified  that  be  had 
worked  about  this  machine  only  a  few  days, 
and  knew  nothing  of  the  tendency  of  these 
cogwheels  to  start  automatically,  or  that 
they  had  ever  done  so  theretofore.  While  the 
aer\-ant  assumes  those  dangers  which  he 
knows,  or  ought  to  know,  to  be  naturally  or 
necessarily  incident  to  the  employment  In 
which  he  is  engaged,  yet  he  does  not  assume 
the  danger  of  those  that  are  not  open,  appar- 
ent, or  obvious,  and  which  he  does  not  know 
of  or  have  reason  to  expect  as  Incident  to 
his  work.  The  question  presented  to  the 
court  Is  this:  Can  we  say,  as  a  matter  of 
law,  that  the  sudden,  unexpected  starting  of 
these  cogwheels  automatically,  by  reason  of 
some  defect  or  Improper  arrangement  of  the 
machinery,  was  a  danger  of  which  respondent 
knew,  or  which  he  should  have  anticipated 
and  guarded  against  as  an  Incident  to  his 
work  about  said  machine?  We  must  answer 
this  in  the  negative.    If  It  were  established 


that  he  knew  this  part  of  the  machine  to  have 
been  in  the  habit  of  starting  automatically, 
or  that  the  condition  thereof  was  such  that 
automatic  starting  was  liable  to  occur,  or  If 
the  record  showed  unquestionably  that  his 
experience  about  the  machine  or  his  sur- 
roundings and  opportunities  were  such  that, 
by  the  exercise  of  ordinary  prudence  and 
observation,  be  should  have  known  of  the 
likelihood  of  such  an  occurrence,  a  different 
questlcm  would  be  presented.  But  there  be- 
ing competent  material,  and  substantial  evir 
dence  that  this  part  of  the  machine,  by  reason 
of  Its  defective  condition,  bad  been  in  the 
habit  of  starting  automatically,  and  was  lia- 
ble to  so  do,  and  that  the  owner  knew  of  these 
things  and  that  respondent  did  not,  we  can- 
not overlook  such  testimony.  The  evidence 
tending  to  show  all  these  matters  was  sufli- 
clent  to  raise  a  question  for  the  Jury,  and, 
the  latter  having  determined  the  same,  we 
must  be  bound  by  Its  finding  thereupon. 
Some  of  the  testimony  on  behalf  of  respond- 
ent Is  very  unsatisfactory,  and  much  of  it  is 
contravened  by  strong  evidence  In  support  of 
appellant.  But  as  respondent's  contention  as 
to  every  one  of  the  questions  raised  on  this 
appeal  was  supported  by  a  sufficient  amount 
of  competent,  material  evidence  to  carry  the 
case  to  the  jury,  and.  If  believed  by  them,  to 
justify  a  verdict  for  bim,  which  the  trial 
coiu^  sustained,  we  cannot  set  the  same  aside, 
but  are  constrained  to  uphold  such  verdict 
The  judgment  of  the  superior  court  Is  af- 
firmed. 

MOUNT,  C.  J.,  and  CROW,  HADLEY, 
and  FULLERTON,  J.T.,  concur.  DUNBAR, 
J.,  concurs  in  the  result 


BRANDON  V.  WEST  et  al.    (No.  1.081.) 
(Supreme  Court  of  Nevada.    Dec.  28,  IOC).) 

1.  Specific    PEBiX)BMANCi^-ExECUTED    Con- 
TB.\cT— Burden  of  Proof. 

Where,  in  a  suit  to  enforce  specific  per- 
formance of  an  oral  contract  for  the  sale  of 
land,  there  was  a  doubt  as  to  whether  the  ven- 
dor intended  to  sell  the  land  in  fee  or  only  the 
sand  thereon,  the  court  properly  refused  to  en- 
force a  conveyance  of  the  freehold  to  complain- 
ant ;  the  burden  being  on  him  to  clearly  estab- 
lish an  executed  sale. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Specific  Performance,  §  383.] 

2.  Same— Liability  of  Heirs. 

Where  the  owner  of  land  granted  to  com- 
plainant by  an  executed  oral  sale  all  the  sand 
on  the  land,  the  legal  title  to  the  land  having 
passed  to  such  owner's  descendants  by  operation 
of  law,  it  was  incumbent  on  them  to  convey  to 
complainant  the  right  purchased. 

[Ed.   Note. — For  cases  in  peint,  see  vol.  44, 
Cent.  Dig.  Specific  Performance,  {  55.] 

3.  Equity— Pleading — Variance. 

Where  complainant  sued  t»  enforce  specific 
performance  of  an  alleged  executed  oral  con- 
tract for  the  sale  of  certain  land,  bat  his  proofs 
showed  that  only  an  easement  entitling  com- 
plainant to  remove  the  sand  from  the  property 
had  been  sold,  the  variance  was  not  fatal,  but 
complainant  was  entitled  to  relief  to  conform 
to  the  proof  to  prevent  a  multiplicity  of  Bui|ip 
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4.  C08T8— AppEAir- Tbanscbibiko  Recobd»— 

TTPEWBITtNO  BBIEFS. 

Under  Supreme  Court  Rule  6  (24  Pac.  vi) 
providing  that  the  expense  of  printed  tran- 
scripts on  appeal  in  civil  cases  and  papers  con- 
stituting the  record  in  original  proceedings  re- 
quired by  the  rules  to  be  printed  shall  be  allowed 
as  costs,  the  reporter's  fee  for  transcribing  notes 
or  the  record  on  appeal  and  the  cost  of  type- 
writing briefs  are  properly  taxable  to  the  suc- 
cessful party. 
Fitzgerald,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Wasboe 
County. 

Suit  by  William  J.  Brandon  against  N.  H. 
West,  as  administrator  of  the  estate  of  B. 
G.  Clow,  deceased,  and  others.  From  a  de- 
cree In  favor  of  defendants,  plaintiff  appeals. 
Reversed. 

Mark  &  Farringtoa,  for  appellant  Cheney 
&  Massey,  for  respondents. 

TALBOT,  J.  Tbls  action  was  brought 
against  the  defendant  West  as  administra- 
tor, and  tbe  other  defendants  as  heirs,  of  the 
estate  of  B.  G.  Clow,  deceased,  to  compel  the 
execution  of  a  deed  to  plaintiff  for  a  triangu- 
lar piece  of  land,  marked  with  three  Iron 
pins  and  less  than  one  acre  In  extent,  as 
described  in  the  complaint  The  uncontra- 
dicted testimony  of  several  witnesses  Intro- 
duced by  the  plaintiff  shows  that  Clow  in 
the  year  1901,  and  a  considerable  time  be- 
fore his  death,  sold  to  plaintiff  a  sand  hill 
or  sand  pit  which  is  identical  with  or  em- 
braced in  the  boundaries  of  the  parcel  of 
land  mentioned ;  that  he  went  upon  the  prem- 
ises, marked  and  pointed  out  the  boundaries 
to  tbe  plaintiff,  put  him  in  possession,  and 
accepted  a  cow  in  payment.  Thereafter 
plaintiff  hauled  and  sold  sand  from  the  pit 
exclusively,  and  his  right  to  the  same  was 
expressly  acknowledged  upon  different  oc- 
casions by  Clow,  who  directed  to  the  plain- 
tiff persons  applying  for  sand.  No  evidence 
was  offered  by  the  defendants.  The  court 
was  in  doubt  as  to  whether  the  proofs  show- 
ed a  sale  of  tbe  land,  but,  at  tbe  request  of 
the  plaintiff,  found  that  he  "purchased  the 
sand  situated  upon  and  In  the  sand  bill  de- 
scribed In  plaintiff's  complaint  and  the  ex- 
clusive right  to  take  sand  therefrom";  that 
Clow  received  and  retained  possession  of  the 
cow,  and  that  prior  to  and  long  after  his 
death  plaintiff  was  in  possession  of  the  prop- 
erty and  taking  sand.  From  a  Judgment  in 
favor  of  defendants  for  tbelr  costs,  and  an 
order  overruling  a  motion  for  a  new  trial, 
this  appeal  is  taken. 

Tbe  burden  being  upon  tbe  plaintiff  to 
establish  clearly  an  executed  sale,  and  there 
being  a  doubt  as  to  whether  Clow  intended 
to  sell  tbe  land  In  fee,  or  only  tbe  sand, 
leaving  the  land  for  him  or  his  estate  when 
stripped  of  it,  the  court  properly  refused  to 
enforce  a  conveyance  of  the  freehold  to 
plaintiff,  but  it  having  been  plainly  indi- 
cated by  the  evidence  and  the  court  having 
'found  that  there  was  an  executed  sale  of 


the  sand  by  Glow  to  tbe  plaintiff,  tbe  latter 
was  entitled  to  relief  to  tbat  extent  In 
principle,  the  plaintiff  has  an  Interest  In  tbe 
land  like  tbe  right  to  remove  stone  or  cut 
timber  or  maintain  a  roadway  or  otb«r  eaee> 
ment  or  like  a  lease  or  term  for  life  or  years, 
and  although  less  than  freehold,  tbe  plaintiff, 
after  being  placed  In  possession  and  making 
payment,  became  entitled  upon  demand  to  a 
conveyance  to  the  extent  of  bis  purchase, 
which  couid  be  recorded,  and  wblch  would 
give  notice  of  bis  ownersliip  from  Clow,  who 
held  tbat  part  of  the  title  for  bim  as  a  trustee, 
tbe  same  as  Clow  would  have  retained  the 
whole  title  If  the  sale  had  been  of  tbe  free- 
hold. This  legal  title  having  passed  to  his 
successors  by  operation  of  law,  it  is  Incum- 
bent upon  them  to  convey  it  to  plaintiff. 
Scbroeder  t.  Gemeinder,  10  Nev.  967;  Lake 
r.  Lewis,  16  Nev.  94;  Powell  t.  Campbell,  20 
Nev.  233,  20  Pac.  156,  2  L.  R.  A.  615,  19 
Am.  St.  Rep.  330;  1  Tiffany,  Modem  Law 
of  Real  Prop.  {  10;  Thomson  v.  Smith,  63 
N.  Y.  303,  and  cases  there  cited;  Kerr  v.  Day, 
14  Pa.  112,  53  Am.  Dec.  526,  and  annotation ; 
Felch  T.  Hooper,  110  Mass.  52;  Masterson  7. 
Pullen,  62  Ala.  146;  Webn  v.  Fall.  55  Neb. 
547.  76  N.  W.  13,  70  Am.  St  Rep.  897; 
Swepson  V.  Rouse,  65  N.  C.  34,  6  Am.  Rep. 
735;  Adams  v.  Harris,  47  Miss.  144;  Corson 
V.  Mulvany,  49  Pa.  88,  88  Am.  Dec.  485; 
Morgan  v.  Morgan,  2  Wheat  (15  U.  S.)  302, 
4  L.  Ed.  242;  Massie  v.  Watts,  6  Crancb, 
148,  3  L.  Ed.  181;  Newton  v.  Bronsin,  6T 
Am.  Dec.  89;  W.  V.  Tel.  Co.  r.  Pittsburg, 
C,  C.  &  St  L.  Ry.  Co.  (C.  C.)  137  Fed. 
435;  5  Pom.  Eq.  Jur.  (8d  Ed.)  88  12-16,  and 
cases  cited,  volume  1,  Id.  367.  If  the  proofs 
bad  indicated  the  sale  of  sand  on  land  dif- 
ferent from  that  described  in  tbe  complaint 
there  would  have  been  a  fatal  variance;  but 
when  they  establish  tbat  the  plaintiff  is 
entitled  to  an  interest  in  or  a  part  of  tbe 
estate,  quantity,  or  amount  of  land,  money, 
or  personal  property  claimed  under  tbe  al- 
legations and  demand  In  tbe  complaint,  be 
should  be  given,  under  such  circumstances 
as  exist  here,  relief  to  tbat  extent,  and  not 
be  forced  to  further  litigation.  Tbat  tbe 
plaintiff  may  recover  less  than  the  whole  of 
that  which  he  demands  without  being  rele- 
gated to  another  action  is  according  to  usu- 
al practice,  and  any  other  rule  would  tend 
to  a  multiplicity  of  suits,  and  occasion  un- 
necessary delays  and  hardships.  In  Bogan 
V.  Daugbdrili,  51  Ala.  316,  tbe  bill  averred  a 
contract  for  the  sale  of  more  than  400  acres, 
and  the  decree  of  the  chancellor  enforcing 
it  as  to  80  acrea  only  was  sustained,  and  it 
was  said  that  it  is  a  general  rule  at  law  and 
In  equity  that  a  plaintiff  may  recover  a  part 
only  of  what  he  claims.  In  Drury  v.  Con- 
ner, 6  Har.  &  3.  288,  cited  in  tbat  opinion, 
tbe  plaintiff  claimed  tbe  conveyance  of  tbe 
whole  of  a  piece  of  laud,  but  tbe  proofs  en- 
titled him  to  an  undivided  one-fourth  only, 
'Which  was  decreed  to  blm.  In  Vicksburg 
R.  R.  Co.  T.  Hagsdale,  64  Mlss^215:  "We 
Uigitized  by  VjOOQ  IC 


Nev.) 


BRANDON  T.  WEST. 


320 


know  of  no  rale  of  eonltsr  which  denies 
relief  to  a  party  althogetber,  because  he  has 
made  a  false  claim  as  to  part  of  It  In  so 
far  as  he  has  shown  title  to  relief,  to  that 
extent  he  should  be  redressed."  The  sand 
Is  a  part  of  the  land  for  which  the  plaintlfl 
seeks  a  deed  in  bis  complaint  the  same  as  ore, 
marble,  or  stone  before  removal  Is  a  part 
of  the  realty.  State  v.  Berryman,  8  Nev. 
2G8;  Klngsley  v.  Holbrook,  45  N.  H.  319, 
80  Am.  Dec.  173;  Stevenson  v.  Bacbrnch,  170 
111.  256,  48  N.  K.  327;  State  v.  Pottmeyer, 
33  Ind.  402,  5  Am.  Eep.  224;  Cary  v.  Dan- 
iels, 8  Meta  480,  41  Am.  Dec.  532;  Lux  v. 
Haggin,  (59  Cal.  255,  10  Pac.  674;  2  Black- 
stoue  Com.  18;  Lime  Rock  R.  R.  Co.  T.  Farns- 
worth,  86  Me.  130,  29  Atl.  957. 

The  defendants  were  aware  that  the  plain- 
tiff demanded  a  conveyance  of  the  whole  of 
the  land,  and  they  could  have  avoided  costs 
by  tendering  a  deed  for  that  part  of  It 
comprising  the  sand,  and  the  right  of  Its 
removal,  in  the  same  way  that  immunity 
from  costs  may  he  secured  by  an  offer  to 
allow  judgment  for  a  less  sum  or  estate,  or 
for  a  smaller  quantity  of  land  or  personal 
property  than  that  demanded  in  the  com- 
plaint In  Schroeder  v.  Gemelnder,  Justice 
Hawley,  speaking  for  this  court  said:  "We 
are  satisfied  that  the  objection  urged,  upon 
the  ground  that  the  premises  described  In  the 
deed  were  not  the  same  as  described  in  the 
lease,  is  not  well  taken,  for  the  reason  that 
no  such  objection  was  made  at  the  time  the 
deed  was  presented.  If  that  was  the  only 
objection,  respondent  ought  to  have  so  set- 
tled at  the  time  of  the  tender.  But,  in  any 
view,  this  objection  could  only  be  urged  up- 
on a  question  of  costs,  and  not  to  defeat  ap- 
pellant's rights.  Courts  of  equity  ought  to 
determine  the  rights  of  the  parties  according 
to  the  broad  principles  of  Justice  and  fair 
dealing,  and  not  by  the  technical  and  re- 
fined distinctions  of  the  law." 

The  Judgment  and  order  are  reversed, 
and  the  district  court  is  directed  to  decree 
the  execution  on  the  part  of  the  defendants 
of  the  proper  deed  conveying  to  the  plain- 
tiff the  sand  on  the  premises  described  in  the 
complaint,  and  the  exclusive  right  to  re- 
move the  same,  to  which  he  Is  entitled  as 
shown  by  the  uncontradicted  evidence  and 
findings,  with  his  costs,  if  the  proper  memo- 
randum thereof  is  filed  within  two  days  after 
the  entry  of  the  decree  under  the  usual 
practice  and  section  3581,  Gotnp.  Laws  18C1- 
1900.  Pursuant  to  the  motion  of  respond- 
ents the  items  of  expense  in  the  lower  court 
are  stricken  out  of  the  cost  bill  filed  here, 
but  the  reporters'  fees  of  ?34,  for  transcrib- 
ing notes  or  the  record  on  appeal,  and  the 
cost  of  typewriting  briefs,  are  allowed  to 
stand  under  rule  6  (24  Pac.  vi)  and  the  de- 
cision In  the  recent  case  of  Candler  t. 
Ditch  Co.  (Nev.)  82  Pac.  458. 

NORCROSS,  J.,  concurs. 


FITZGERALD,  0.  J.  (dissenting).  Find- 
ing myself  unable  to  concur  In  the  prevailing 
opinion,  I  deem  it  proper  to  make  a  brief 
statement  of  my  view  of  the  case  as  it 
appears  from  the  transcript  filed  In  this- 
court  This  is  a  suit  for  specific  performance 
of  an  alleged  contract  to  convey  land.  Th» 
contract  was  in  the  complaint  of  plaintiff 
alleged  to  have  been  made  by  plaintiff  witli 
one  B.  G.  Oiow  in  the  lifetime  of  said  Clow; 
and  the  suit  is  against  N.  H.  West,  as  ad- 
ministrator of  the  estate  of  said  Clow,  and. 
oteo  against  others  named  in  said  complaint  b» 
claiming  under  said  Ciow.  The  case  was 
tried  without  a  Jury,  and  the  trial  court  gave 
Judgment  against  plaintiff.  Tlie  plaintiff  ap- 
pe«d8  from  said  judgment  and  also  from  the 
order  of  the  court  denying  bis  motion  for  a 
new  trial. 

The  question  before  us  on  this  appeal  is:. 
Does  the  evidence  sustain  the  Judgment  and 
order?  I  think  it  does.  The  plaintiff  sued 
for  land,,  specifically  describing  it  alleging  a 
contract  with  defendants'  intestate  to  con- 
vey the  same;  but  his  evidence — the  defend- 
ants not  having  put  in  any  other  than  to 
cross-examine  .  plaintiff's  witnesses — shows 
that  he  had  no  contract  to  convey  land,  but 
merely  the  sand  on  the  premises  described. 
I  deem  It  unnecessary  to  quote  or  minutely 
state  the  evidence  here.  It  is  deemed  suf- 
ficient that  the  general  statement  be  here 
made  that  no  on«  of  plalntitrs  witnesses 
gives  evidence  of  a  buying  or  selling  of  land 
or  a  contract  for  buying  or  selling  land. 
All  the  evidence  Is  as  to  buying  and  selling 
the  "sand  pit"  or  the  "sand  hill"  on  certain 
premises  described  in  said  evidence;  or  con- 
tracting to  sell  such  sand  pit  or  sand  hill. 
Under  such  state  of  facts  this  court  would 
not  be  Justified  in  disturbing  the  finding  of 
fact  made  by  the  trial  court  that  there  wb» 
no  contract  for  buying,  selling,  or  conveying: 
land;  and  without  such  contract  there  was 
nothing  of  which  the  court  could  decree  spe- 
cific performance.  The  court  however  did 
find,  as  a  fact  that  there  was  a  contract  be- 
tween plaintiff  and  defendants'  Intestate  to 
sell  to  plaintiff  the  sand  on  a  certain  piece 
of  land  described  In  plalntff's  complaint;  and 
on  this  finding,  appellant  claims  that  It  was 
error  In  the  court  not  to  give  plaintiff  Judg- 
ment for  this  sand  and  for  plaintiff's  cost 
of  suit  Under  the  pleadings  and  evidence 
In  the  case  I  think  the  court  could  not  have 
properly,  so  adjudged. 

There  was  no  allegation  in  the  complaint 
Of  a  denial  on  the  part  of  defendants,  or  any 
one  of  them,  of  this  right  of  plaintiff  to 
the  sand;  or  any  allegation  of  refusal  by  the 
defendants,  or  any  one  of  them,  to  permit 
plaintiff  to  take  the  sand  in  accordance  with 
the  contract  as  stated  in  said  finding.  It  Is 
true  the  court  made  a  finding  of  snch 
contract;  but  It  made  no  finding  of  any 
breach  of  said  contract  So  far  as  any- 
thing that  appears  in  said  finding  is  con- 
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eerned  the  defendants  ma'j-  lia^e  always  per- 
mitted plaintiff  to  take  the  sand  in  accord- 
ance with  the  contract  found  to  have  been 
made  with  plaintiff  by  defendants'  intestate. 
Under  such  circumstances  the  court  could 
not  have  adjudged  against  the  defendants 
for  either  the  sand  or  the  costs  of  the  suit, 
because  plaintiff  had  failed  to  prove  defend- 
ants to  have  been  In  default  Should  de- 
fendants hereafter  refuse  to  permit  plain- 
tiff to  take  the  sand  in  accordance  with  the 
contract,  as  stated  in  the  said  finding,  it 
may  be  that  plaintiff  would  have  his  action 
to  enforce  said  contract;  for  then  it  may  be 
that  he  could  allege,  not  only  a  contract  to 
take  the  sand,  but  also  breach  thereof  by 
defendants.  But  as  the  case  now  stands 
here  there  is  no  breach  of  such  contract, 
either  alleged  in  the  complaint  or  proved  by 
the  evidence. 

Therefore,  finding  no  error  In  reference  to 
either  the  Judgment  or  the  order  appealed 
from,  I  think  said  JudRment  and  the  said 
order  should  be  affirmed. 


STATE   V.   LOVELACE.    (No.   1,G79.) 
(Supreme  Court  of  Nevada.    Jan.  4,  1906.) 

1.  Indictment — SuFnciBNCT— Test. 

The  sufficiency  of  an  indictment  is  to  be 
determined  from  the  provisions  of  the  statutes 
In  relation  to  the  form  and  requisites  of  an  in- 
dictment, and  not  by  the  common  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  §j 
89-92.] 

2.  BuKGLABT— Indictment— SuFFiciBNCT. 

Comp.  Laws  1900,  §  4199,  provides  that  an 
indictment  shall  contain  a  statement  of  the  acts 
constituting  the  offense,  in  ordinary  language, 
so  as  to  enable  one  of  common  understanding 
to  know  what  is  intended.  Section  4206  pro- 
vides that  the  words  used  in  an  indictment  shall 
be  construed  in  the  usual  acceptance  in  com- 
mon language,  and  section  4209  enacts  that  no 
indictment  shall  be  deemed  insufficient  by  reason 
of  any  defect  in  form  not  prejudicial  to  defendant. 
Held,  that  an  indictment  for  burglary,  charging 
that  defendant  on  a  certain  day,  "in  the  night- 
time of  said  day  or  therealwuts,"  etc.,  was  not 
defective  because  of  the  phrase  "or  thereabouts." 
[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Burglary,  i  84;  vol.  27,  Cent.  Dig. 
Indictment  and  Information,  {§  209-214.] 

3.  Criminal    Law— Testimony    of    Accom- 
plice—Cokrobobatiok—Sufficienct. 

Where,  on  a  prosecution  for  burglary,  an 
accomplice  testified  that  he  and  defendant 
burglarized  the  store  in  question  and  stole  a 
lot  of  amalgam  and  buried  it,  such  testimony 
was  sufficiently  corroborated  by  the  testimony 
of  another  witness  that  defendant  requested 
witness  to  help  him  rob  the  store,  that  defend- 
ant told  witness  that  he  would  have  got  the 
amalgam  if  something  had  not  happened,  and 
that  he  was  trying  to  dispose  of  the  amalgam 
and  asked  witness  what  he  was  to  do  about  it. 
[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  g§  1128-1133.] 

Appeal  from  District  Court,  Elko  County. 
Paul  Lovelace  was  convicted  of  burglary, 
and  be  appeals.    Affirmed. 

Wm.   Woodburn,    for   appellant    Jas.   G. 
Sweeney,  Atty.  Gen.,  for  the  State. 


FITZGERALD,  C.  J.  Defendant  appeals 
from  a  Judgment  rendered  against  him  in  the 
district  court  in  and  for  Elko  county  for  the 
crime  of  burglary,  and  he  assigns  two  rea- 
sons why,  as  he  claims,  the  Judgment  should 
be  reversed:  First,  the  Insufllclency  of  the 
indictment  on  which  the  Judgment  was  bas- 
ed; and,  second,  the  absence  of  corroboration 
of  the  testimony  of  an  accomplice  who  tes- 
tified against  the  defendant 

Under  the  first  head  the  point  made  is 
on  the  proper  interpretation  of  the  follow- 
ing clause  in  the  Indictment:  "The  said 
Paul  Lovelace  on  the  11th  day  of  May, 
1904,  in  the  nighttime  of  said  day,  or  there- 
abouts, in  the  county  of  Elko,  state  of  Ne- 
vada, without  authority  of  law  and  before 
the  finding  of  this  indictment,  did  willfully, 
unlawfully,  and  burglariously  break  and  en- 
ter the  building  of  one  Alexander  Burrell." 
Counsel  for  defendant  in  his  or  their  brief.  If 
an  unsigned  paper  in  the  usual  form  of  a 
brief  found  among  the  papers  in  the  case 
as  they  appear  filed  in  this  court  is  by  us 
treated  as  a  brief,  say:  "Appellant  claims 
that  this  indictment  Is  not  good  at  common 
law  because  the  words  'or  thereabouts'  re- 
late to  and  qualify  the  word  'nighttime.'" 
This  question  was  not  raised  in  the  court 
below,  but  is  here  presented  for  the  first 
time.  The  question  Is  not  whether  this  in- 
dictment would  be  good  "at  common  law." 
It  Is  whether  It  is  good  under  the  statute 
of  Nevada  that  governs  the  subject.  The 
subject  is  governed  by  the  sections  following 
concerning  Indictments:  Section  4199,  Comp. 
Laws  1900,  provides  that  the  indictment  shall 
contain  "  •  »  *  a  statement  of  the  acts 
constituting  the  offense,  in  ordinary  and 
concise  language,  and  in  such  manner  as  to 
enable  a  person  of  common  understanding  to 
know  what  Is  Intended."  Section  4200, 
Comp.  Laws  1900,  has  the  following:  "The 
words  used  In  an  Indictment  shall  be  constru- 
ed in  the  usual  acceptance  In  common  lan- 
guage, except  such  words  and  phrases  as  are 
defined  by  law,  which  are  to  be  construed 
according  to  their  legal  meaning."  Section 
4208,  Comp.  Laws  1900,  provides:  "  •  •  • 
Sixth.  That  the  act  or  omission  charged  as 
the  offense  is  clearly  and  distinctly  set  forth 
in  ordinary  and  concise  language,  without 
repetition,  and  In  such  a  manner  as  to  enable 
a  i>erKon  of  common  understanding  to  know 
what  Is  Intended.  •  •  •  ••  Section  4209  Is 
as  follows:  "No  Indictment  shall  be  deemed 
Insufllcient,  nor  shall  the  trial.  Judgment,  or 
other  proceeding  thereon,  be  affected,  by 
reason  of  any  defect  or  Imperfection  in  mat- 
ters of  form,  which  shall  not  tend  to  the 
prejudice  of  the  defendant  »  •  • "  The 
foregoing  enactments  show  that  It  was  the 
intention  of  the  Legislature  of  Nevada  that 
in  construing  Indictments  the  courts  should 
not  Indulge  in  a  too  exact  and  overnlce  view 
of  language,  but  that  certainty  to  a  common 
Intent  was  all  that  should  be  required.    True, 
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in  the  paragraph  of  the  iudictment  under 
discussion,  there  ia  something  of  a  departure 
from  the  best  modeis  of  grammatical,  rhetor- 
ical, or  linguistic  expression.  But  we  tbinic 
the  paragraph  meets  the  requirement  of  the 
statute  that  "the  acts  constituting  the  of- 
fense should  be  charged  in  ordinary  and  con- 
cise language,  and  in  sucb  manner  as  to 
enable  a  person  of  common  understanding 
to  know  what  is  intended."  To  hold  the 
indictment  not  fatally  bad  Is,  we  think,  to 
keep  within  the  statutory  command,  as  ex- 
pressed above  in  section  4206,  or  at  least  not 
to  depart  too  far  from  such  command,  to 
wit,  to  constrae  "in  the  usual  acceptance  in 
common  language."  We  think  the  defect  of 
the  indictment  complained  of  was  such  as, 
in  the  language  of  section  4209,  above  quoted, 
was  a  "defect  or  imperfection  in  matters  of 
form,  which  did  not  tend  to  the  prejudice  of 
the  defendant." 

The  language  of  the  Indictment  could 
doubtless  be  made  more  accurate;  but  we 
think  it  Is  not  fatally  defective.  In  the 
brlet  of  counsel  for  defendant  the  following 
correction  is  offered :  "If  the  words  'or  there- 
abouts' had  l>een  inserted  after  the  words 
'on  tbe  11th  day  of  May,  1904,'  the  indictment 
could  not  be  tbe  subject  of  criticism  or  as- 
sault." Perhaps  tbe  following  phraseology 
might  be  considered  an  improvement  on  the 
phraseology  of  the  indictment:  "The  said 
Paul  Lovelace  did  In  the  nighttime  of  the 
nth  day  of  May,  1904.  or  in  the  nighttime 
of  some  day  thereabouts,  to  tbe  said  lltb 
day  of  May,  1904,  enter,"  etc.  "Said  Paul 
Iiovelace  did.  In  the  nighttime,  on  or  about 
tbe  nth  day  of  May,  1904,  »  •  •  enter," 
etc.,  might  perhaps  be  considered  a  still  bet- 
ter collocation  of  words,  although  this  is 
something  of  a  departure  from  tlie  form 
suggested  in  the  statute  concerning  tbe  form 
of  indictments.  That  mere  grammatical, 
punctuational  (if  verbal  "free  coinage"  may 
be  here  allowed),  rhetorical,  or  linguistic 
error  does  not  always  vitiate  is  fully  sustain- 
ed by  decisions  of  courts  and  text-writers. 
The  following  notably  excellent  authority  is 
cited  to  sustain  this  doctrine:  Cyclopedia 
of  Law  and  Procedure  (Cyc.)  voL  6,  p.  199, 
and  authorities  there  mentioned.  While  this 
indictment  in  tbe  respect  mentioned  is  in 
truth  inartistically  drawn,  yet  under  the 
statutes  and  the  authorities  above  stated  we 
cannot  say  that  it  is  fatally  defective.  The 
sections  of  the  statute  above  quoted  show 
the  legislative  intent  was  that  the  courts 
of  tbe  state  should  give  Interpretations  liber- 
al to  sustain,  rather  than  rigid  to  overthrow, 
indictments,  when,  as  In  this  case,  substantial 
rights  of  defendants  are  not  thereby  prej- 
udiced :  and,  as  we  have  from  the  authority 
mentioned  seen,  even  under  the  common  law 
to  overthrow  this  Indictment  would  seem 
too  rigid  an  interpretation. 

Under  the  second  head  the  error  claimed 
la  stated  In  the  brief  of  counsel  for  defendant 
as  follows:    "On  the  trial  of  appellant  tbe 


deposition  of  one  Ross  taken  at  the  prelimi- 
nary examination  was  read  in  evidence,  be- 
cause he  broke  Jail  and  escaped  before  the 
trial,  and  his  presence  could  not  be  procured. 
He  testified  that  he  and  appellant  entered 
the  store  of  Alexander  Burrell  on  the  day 
named  in  the  indictment,  stole  a  lot  of  amal- 
gam of  the  value  of  about  |2,400,  and  buried 
it  a  short  distance  from  tbe  scene  of  tbe 
crime.  Appellant  claims  there  was  no  testi- 
mony corroborative  of  that  of  Ross,  and  that 
a  conviction  could  not  be  bad."  In  this  con- 
tention counsel  is,  we  tbink,  clearly  mis- 
taken. Besides  minor  points  of  corrobora- 
tion, not  necessary  to  mention  here,  the  testi* 
mony  of  the  witness  W.  J.  Davidson  corrobo- 
rates tbe  testimony  of  the  accomplice,  Ross. 
Davidson  testifies  that  the  defendant  request- 
ed him  (Davidson)  "to  help  him  rob  the  store 
at  Edgemont;"  that  is,  the  store  that  was 
robbed.  Davidson  further  testifies  that  the 
defendant  "told  me  he  would  have  got  the 
amalgam  if  something  bad  not  happened." 
The  amalgam  was  the  article  stolen  in  the 
robbery.  Davidson  further  testifies  that  the 
defendant  was  trying  to  dispose  of  the  amal- 
gam, the  thing  stolen,  and  asked  Davidson 
this  question,  "What  am  I  going  to  do  about 
that  damned  stuff?"  If  this  testimony  was 
true,  and  its  truth  was  a  question  entirely 
for  the  Jury,  there  was  corroboration  of  the 
testimony  of  the  accomplice,  Ross. 

Defendant  fails  in  sustaining  either  of  his 
two  points  urged  in  argument  for  reversal  of 
the  Judgment  The  Judgment  Is  therefore  af- 
firmed. 

TALBOT  and  NORCROSS,  JJ.,  concur. 


McCREADX  V.  RIO  GRANDB  WESTERN 
RY.  CO. 

(Supreme  Court  of  Utah.    Nov.  21,  1905.) 

1.  Dismissal   and   Nonsuit  —  Voluntabt  — 
AuTiioBiTY  of  Plaintiff. 

Under  Rev.  Sl  1898,  i)  3181,  providing  that 
an  action  may  be  dismissed  by  plaintiff  at  any 
time  before  trial,  if  a  counterclaim  has  not 
been  made  or  affirmative  relief  souglit  by  tlie 
answer,  a  plaintiff  in  condemnation  proceed- 
ings, in  wtiicli  no  counterclaim  is  made  or  af- 
firmative relief  asked  for  by  tbe  owner,  is  en- 
titled as  of  course  to  dismiss  the  cause  pend- 
ing the  selection  of  the  jury. 

2.  Costs — Statutes— Conbtbuction. 

Tile  word  "costs,"  as  used  in  Rev.  St.  1898, 
S  3181,  antiiorizing  plaintiff  to  dismiss  an  ac- 
tion on  the  payment  of  costs ;  in  section  3190, 
providing  that,  on  the  dismissal  of  an  action 
within  the  jurisdiction  of  the  court,  judgment 
for  costs  must  be  rendered,  and  in  section  3605, 
declaring  that  in  condemnation  suits  costs  may 
be  allowed,  etc.,  in  the  discretion  of  tlie  court — 
includes  only  the  costs  that  are  taxable  under 
the  statute  in  an  action  or  proceeding.* 

3.  Eminent  Domain— Costs  in  Pboceedinos 
To  Condemn  Land. 

Under  Rev.  St.  1898.  §  3006.  providing  that 
the  provisions  of  the  Code  relative  to  civil  ac- 
tions sliall  be  applicable  to  i>roceedini;s  to  con- 
demn land,  the  rule  governing  the  allowance 
and  taxation  of  costs  in  civil  actions  must 
control  in  proceedings  to  condemn  land. 


'Davidson  v.  Munsey,  80  Fac.  71S, 
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4.   Sauk— DisuissAL    of    Pboceediko— Lia- 

BiLiTT  FOR  Expenses  Ircubbed. 

A  railway  company,  dismissing  in  good 
faith  its  proceeding  to  condemn  land  for  rail- 
way purposes  pending  the  selection  of  the  jury 
for  the  trial  of  the  cause,  is  not  liable  to  the 
landowner  for  the  expenses  incurred  in  pre- 
paring his  defense  which  cannot  be  taxed  as 
costs. 

Appeal  from  District  Court,  Salt  Lake  Coun- 
ty;  C.  W.  Morse,  Judga 

Action  by  John  McCready  against  tbe  Rio 
Grande  Western  Railway  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

On  October  17,  1903,  the  Rio  Grande  West- 
ern Railway  Company  commenced  an  action 
In  tbe  Third  district  court  against  John  Mc- 
Cready to  condemn  a  portion  of  bloclc  136, 
plat  A,  Salt  Laiie  City  survey,  for  railway  pur- 
poses. Tbe  complaint  was  in  the  usual  form, 
and,  among  other  things,  alleged  that  the  land 
therein  described  and  belonging  to  McCready 
•was  necessary  for  railway  purposes.  On  May 
31,  1901,  said  cause  was  called  for  trial  and 
the  Impaneling  of  a  Jury  proceeded  with, 
which  occupied  the  entire  day.  On  June  1st, 
the  second  day  of  the  trial,  and  before  the 
Jury  had  been  fully  selected,  counsel  for  the 
railway  company,  in  open  court  and  without 
assigning  any  reason  therefor,  made  a  motion 
asking  for  a  dismissal  of  the  action.  Tbe 
court  granted  the  motion,  and  the  action  was 
thereupon  dismissed.  On  the  2l8t  day  of 
June,  1904,  McCready  commenced  an  action 
against  the  Rio  Grande  Western  Railway 
Company  to  recover  for  certain  costs  and  ex- 
I)en8es  incurred  by  him  In  tbe  preparation  of 
his  defense  in  said  cause,  such  as  attorney's 
fees,  expert  witness  fees,  and  his  own  per- 
sonal expenses  and  loss  of  time,  which  were 
not  taxable  as  costs  under  tbe  statutory  fee 
bill.  The  complaint,  among  other  things,  al- 
leges that  the  suit — condemnation  proceedings 
referred  to— had  been  commenced,  and  recited 
the  successive  steps  that  were  taken  in  tbe 
cause  up  to  and  Including  tbe  dismissal  of 
the  action,  but  contains  no  allegation  of 
malice  or  bad  faith  on  tbe  part  of  the  rail- 
way company  in  Instituting  tbe  suit,  or  of  any 
unreasonable  delay  on  the  part  of  said  com- 
pany in  tbe  dismissal  of  tbe  case.  To  this 
complaint  the  railway  company  Interposed  a 
demurrer,  and  alleged  as  grounds  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrer 
was  sustained  by  tbe  court  and  plaintiff  given 
permission  to  amend,  but  be  declined  to  do 
so,  and  elected  to  stand  on  bis  complaint, 
whereupon  the  court  ordered  that  a  Judgment 
of  dismissal  be  entered  in  favor  of  the  defend- 
ant railway  company  and  for  its  taxable 
costs  Incurred  In  the  action,  which  was  ac- 
cordingly done.  To  reverse  this  Judgment 
plaintiff  has  appealed  to  this  court. 

A.  N.  Cherry  and  Patterson  &  Moyer,  for 
appellant  Sutherland,  Van  Cott  &  Allison, 
for  respondent 


McCARTY,  J.,  after  making  tbe  foregoing 
statement  of  tlie  case,  delivered  tlie  c^lnion 
of  the  court 

The  decisive  question  presented  by  this 
appeal  Is  whether  a  party  who  in  good  faith 
commences  an  action  under  the  eminent  do- 
main act  to  condemn  land  is  liable,  upon  a  dis- 
missal of  tbe  suit  by  such  party,  to  the  owner 
of  tbe  land  for  tbe  expenses  he  was  put  to  In 
employing  counsel,  hiring  expert  witnesses, 
and  his  own  loss  of  time  and  expenditures 
made  in  the  defense  of  such  suit;  that  is. 
such  expenditures  as  a  party  may  be  put 
to  in  preparing  his  defense  that  cannot  l>e 
taxed  as  costs  in  the  action.  Section  3181. 
Rev.  St  Utah  1898,  so  far  as  material  in 
this  case,  provides  as  follows:  "An  action 
may  be  dismissed  or  a  Judgment  of  nonsuit 
entered  in  tbe  following  cases:  (1)  By  the 
plaintiff  himself  at  any  time  before  trial  upon 
the  payment  of  costs,  if  a  counterclaim  has 
not  been  made,  or  affirmative  relief  sought 
by  the  answer  of  tbe  defendant  •  *  • 
'By  tbe  court  when  upon  the  trial  and  before 
tbe  final  submission  of  the  case  the  plalntltf 
abandons  it."  Section  3190  provides  that 
"upon  tbe  dismissal  or  disposition  of  an  ac- 
tion in  which  the  court  has  Jurisdiction  of  tbe 
subject-matter  of  the  action,  it  is  the  duty  of 
the  court  to  render  judgment  for  costs."  In 
the  condemnation  suit  under  consideration  no 
counterclaim  was  made  or  affirmative  relief 
asked  for  by  defendant  Therefore  tbe  plain- 
tiff In  that  case,  under  the  foregoing  provi- 
sions of  the  statutes,  was  entitled  as  of  course 
to  have  the  case  dismissed.  And  section  3005 
provides  that  In  condemnation  suits  "costs 
may  be  allowed  or  not,  and,  if  allowed,  may 
he  apportioned  t)etween  the  parties  on  the 
same  or  adverse  sides,  in  the  descretlon  of 
the  court"  The  term  "costs,"  as  used  in  the 
foregoing  pro\i8lons  of  tbe  statutes,  refers  to 
and  Includes  only  tbe  costs  that  are  taxable 
in  an  action  or  proceeding;  that  Is,  such  costs 
and  foes  as  are  fixed  and  regulated  by  statute. 
Davidson  v.  Munsey,  29  Utah,  — ,  80  Pac.  743. 
Section  3C06  of  tbe  eminent  domain  act  so  far 
as  material  here,  provides  as  follows:  "Ex- 
cept as  otherwise  provided  In  this  chapter  tbe 
provisions  In  this  Code  relative  to  civil  actions 
•  •  •  shall  be  applicable  to  and  consti- 
tute the  rules  of  practice  In  tbe  proceedings 
In  this  chapter."  It  Is  apparent  from  tbe 
foregoing  provisions  of  tbe  statutes  that  the 
same  rule  governing  the  allowance  and  tax- 
ation of  costs  in  civil  actions  generally  must 
control  in  suits  commenced  under  the  eminent 
domain  act  There  being  no  allegation  in 
tbe  complaint  in  this  case  of  malice  or  bad 
faith  on  the  part  of  defendant  in  bringing 
tbe  action,  or  of  delaying  for  an  unreasonable 
length  of  time  in  the  dismissal  of  the  same, 
the  underlying  principle  in  tbe  case,  as  stated 
by  counsel  for  respondent  in  their  brief,  "is 
not  merely  whether  upon  the  dismissal  of  a 
condemnation  suit  but  upon  tbe  dismissal  of 
any  case,  the  plaintiff,  no  matter  how  good 
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bis  motives  may  have  been  either  in  tbe 
Cinstltatlon  or  tbe  dlBmlssal,  Is  bound  to 
Indemnify  tbe  defendant  for  expenses  in- 
<nirred  in  employing  counsel,  hiring  escpert 
'Witnesses,  and  for  loss  of  time  In  consulting 
his  lawyer  and  preparing  bis  defense."  As 
fiuch  losses  and  expenditures  cannot,  under 
«ur  statutes,  be  taxed  as  costs  in  a  case  In  tbe 
first  Instance,  neither  can  tbey  be  made  the 
basis  for  a  recovery  in  an  Independent  action, 
especially  where,  as  In  this  case,  there  is 
no  allegation  in  tbe  complaint  of  malice  or 
bad  faith  on  the  part  of  plaintiff  in  bringing 
the  suit,  or  of  an  unreasonable  delay  in  pro- 
-curing  its  dismissal. 

Counsel  for  appellant  do  not  question  the 
general  proposition  that  in  civil  cases  general- 
ly the  defendant  Is  not  entitled,  upon  a  dis- 
missal of  a  suit  brought  in  good  faith,  to  recov- 
er for  expenses  made  by  him  In  preparing  his 
defense  which  are  not  taxable  as  costs  In  the 
-case;  but  they  contend  that  in  eminent  do- 
main proceedings  to  condemn  land,  because 
the  plaintiff  Is  given  tbe  right  to  acquire  tbe 
title  and  possession  of  land  without  the  own- 
er's consent,  a  different  rule  should  govern, 
and.  In  addition  to  the  expenditures  which  the 
landowner  is  permitted  to  tax  as  costs  upon  a 
dismissal  of  the  action,  he  sboold  be  permit- 
ted to  recover  for  whatever  other  damages  or 
losses  he  may  have  sustained  by  tbe  institution 
■of  the  suit  We  know  of  no  reason — and  cer- 
tainly none  has  been  suggested  or  pointed  out 
— why  the  exception  contended  for  should  he 
made  In  this  class  of  cases.  For  aught  that 
appears  in  the  record,  the  defendant  acted  in 
perfect  good  faith  in  bringing  its  suit  to  con- 
demn. And,  so  long  as  it  acted  in  good  faith, 
it  cannot  be  held  to  be  guilty  of  a  legal  wrong, 
as  suits  of  this  character  are  expresssiy  au- 
thorized by  the  laws  of  this  state,  and,  if  the 
defendant  in  that  case  necessarily  Incurred 
expenses  in  that  case  In  preparing  his  defense 
that  were  not  taxable  as  costs  in  the  action,  it 
is  a  case  of  damnum  absque  injuria,  for 
which  no  recovery  can  be  had. 

This  same  question  has  been  before  the 
courts  of  other  states  and,  except  in  those  ju- 
risdictions where  there  are  special  statutes 
giving  the  courts  discretionary  powers  In  the 
allowance  and  taxation  of  costs  in  this  kind 
of  cases,  they  have  almost  uniformly  held 
that  only  such  costs  as  are  taxable  in  civil 
actions  generally  can  be  collected  by  the 
landowners.  In  Andrus  v.  Bay  Creek  Rail- 
way Co.,  60  N.  J.  Law,  10,  86  Atl.  826,  the 
plaintiflF  brought  suit  to  recover  counsel  fees 
and  other  exjienses  Incurred  by  him  in  de- 
fending a  suit  to  condemn  his  land,  which 
was  dismissed  before  the  commissioners  had 
made  their  report  assessing  tbe  damages.  A 
demurrer  to  the  declaration  was  sustained, 
and  the  plaintiff  appealed,  and  the  Supreme 
Court,  In  the  course  of  the  opinion,  say:  "At 
the  argument  the  court  intimated  with  some 
emphasis  that  the  demurrer  should  be  sus- 
tained, and  subsequent  reflection  has  served 
•only  to  intensify  that  conviction.    The  diffi- 


culty with  the  case  as  laid  Is  that  It  exhibits 
a  loss  to  the  plaintiff  produced  by  entirely 
legal  conduct  on  the  part  of  the  defendant. 
It  is  a  clear  case  of  damnum  absque  injuria. 
There  was  no  legal  wrong  done  to  tbe  plain- 
tiff by  the  institution  of  this  procedure  nor 
by  its  discontinuance.  >In  all  this  there  was 
no  abuse  of  legal  process.  That  such  an  ac- 
tion will  not  lie  in  such  a  condition  of  facts 
has  always  been  the  doctrine  of  the  courts  of 
this  state.  Over  80  years  ago  it  was  so  de- 
clared, after  full  examination  of  tbe  authori- 
ties." In  Bergman  v.  St  Paul  Ry.  Co.,  21 
Minn.  533,  tbe  facts  were  substantially  tbe 
same  as  in  the  case  at  bar,  and  the  Supreme 
Court,  in  affirming  the  Judgment  of  the  lower 
court  sustaining  a  demurrer  to  complaint,  say: 
"If  the  plaintiff  is  entitled  to  recover,  It  must 
be  by  virtue  of  some  contract,  express  or 
Implied,  «r  of  some  positive  rule  of  law  con- 
ferring upon  him  a  right  of  action,  or  upon 
the  ground  that  defendant  has  been  guilty  of 
tort  Certainly  there  is  no  contract  here,  nor 
is  there  any  positive  rule  of  law  upon  which 
plaintiff  can  base  a  right  of  action.  Neither 
is  there  anything  In  the  complaint  tending  to 
show  any  tortious  or  malicious  conduct  on  the 
part  of  tbe  defendant  On  tbe  contrary,  de- 
fendant's proceedings  are  expressly  admitted 
to  have  been  duly  and  regularly  taken  as  pro- 
vided by  law,  and  there  is  nothing  whatever 
to  raise  a  suspicion  that  defendant's  motive 
or  purpose  in  instituting,  conducting,  or  dis- 
missing the  proceedings  was  not  entirely 
proper.  In  other  words,  the  complaint  does 
not  set  up  a  cause  of  action  in  tort  nor  as- 
sume to  do  BO."  Feiten  v.  City  of  Milwaukee, 
47  Wis.  494,  2  N.  W.  1148;  San  Jose  Rd. 
Co.  v.  Wayne,  83  Cal.  566,  23  Pac.  522;  U. 
S.  V.  Dickson  (C.  C.)  127  Fed.  774;  Mayor 
of  Baltimore  v.  Musgrave,  48  Md.  272,  30  Am. 
Rep.  456;  7  Bnc.  PI.  &  Pr.  680;  15  Cyc.  973. 
The  judgment  of  the  trial  court  is  affirm- 
ed, with  costs. 

BARTCH,  0.  J.,  and  STRAUP,  J.,  concur. 


KARREN  V.  RAINET  (KARREN,  Intervener.) 
(Supreme  Court  of  Utah.    Oct  26,  1905.) 

1.  Guts— Sufficiency  of  Evidence. 

In  a  suit  to  quiet  title,  evidence  held  suffi- 
cient to  support  a  finding  that  plaintiff  gave  the 
g remises  in  question  to  defendant  and  her  hus- 
and  as  owners  in  common,  and  that  in  pur- 
suance of  such  gift  defendant  and  her  husband 
went  into  possession  of  the  land  and  made  im- 
provements. 

2.  Specific   Pebfokmancx  —  Paboi.  Qiftb  — 
PossBaeiON  and  Improveuentb. 

A  parol  eift  of  land,  when  followed  by  pos- 
session and  the  making  of  valuable  and  perma- 
nent improvements  by  the  donee,  may  be  en- 
forced in  equity. 

[Ed.  Note. — For  cases  in  point  see  voL  44, 
Cent  Dig.  Specific  Performance,  §  222.] 

8.  Appeai— Gboundb    of    Objection — Stip- 
ulations in  Judicial  Pboceedinob. 

Where  parties  to  a  suit  to  quiet  title 
stipulate  that  a  certain  person,  U  present,  would 
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disclaim  any  interest  in  tlie  land,  they  cannot 
urge  on  appeal  that  he  is  a  necessary  party,  be- 
cause of  some  interest  he  may  in  fact  have  in 
tlie  property. 

4.  Tenancy   in   Common  —  Action   by   Co- 
Tenant. 

Under  Rev.  St.  1898,  g  2919,  providing  that 
all  persona  holding  as  tenants  in  common,  or 
as  joint  tenants,  or  any  number  less  than  all, 
may  jointly  or  severally  commence  or  defend 
any  civil  action  or  proceeding  for  the  enforce- 
ment or  protection  of  their  rights,  a  tenant  in 
common  with  defendant  is  not  a  necessary  party 
to  a  suit  to  quiet  title. 

5.  Appeal  —  Mattebs    Reviewable  —  Ques- 
tions NOT  Raised  Below. 

Where  plaintiff  and  intervener,  in  a  suit 
to  quiet  title,  without  objection  joined  issue 
with  defendant  both  in  their  pleadings  and 
proof,  they  could  not  complain  on  appeal  that 
defendant's  counterclaim  included  a  greater 
quantity  of  land  than  that  described  in  the 
complaint. 

Appeal  from  District  Court,  Cache  County ; 
J.  F.  Chidester,  Judge. 

Action  by  Hyrum  Karren  against  Telltha 
Dean  Ralney.  George  Karren  Intervened. 
From  a  Judgment  for  defendant,  plaintiff  and 
Intervener  appeal.    Affirmed. 

Plaintiff  brought  this  action  to  quiet  title 
to  40  acres  of  land ;  the  same  being  describ- 
ed in  his  complaint  as  follows:  Tbe  S.  W. 
%  of  the  S.  E.  %  of  section  6,  township  14 
N.,  range  1  E.  of  tbe  Salt  Lake  meridian, 
Cacbe  county,  Utah.  Defendant  denied  plain- 
tiff's title,  and  by  her  amended  counterclaim 
alleged  that  on  October  9, 1893,  Fred  Karren, 
a  son  of  plaintiff,  and  defendant  intermar- 
ried, and  that  on  October  11,  1893,  plain- 
tiff and  his  wife,  Martha  Karren,  made  a 
marriage  gift  to  defendant  of  a  piece  of 
ground,  40  rods  wide  by  160  rods  long,  con- 
taining 40  acres,  the  same  being  the  west 
half  of  tbe  40  acres  described  in  plaintiff's 
complaint  and  the  W.  %  of  the  N.  E.  %  of 
the  S.  E.  %  of  said  section  6,  tbe  said  plain- 
tiff and  Martha  Karren  then  and  there  being 
tbe  owners  of  said  land ;  that  under  such 
marriage  gift  sbe  and  said  Fred  Karren  enter- 
ed into  possession  of  said  laud  and  made  im- 
provements thereon,  consisting  of  a  dwelling 
bouse,  granary,  fences,  and  the  planting  of 
trees  of  the  aggregate  value  of  $1,000,  and 
thereafter  reslde<i  ui>on  and  occupied  tbe 
same  under  claim  of  right;  and  that  sbe 
was  and  is  tbe  owner  and  entitled  to  tbe 
possession  of  an  undivided  one-half  Interest 
in  and  to  said  land.  Defendant  concludes 
with  a  prayer  for  Judgment  that  she  "be  de- 
creed to  be  tbe  owner  of  tbe  said  land,  and 
that  plaintiff  be  required  to  execute  and  de- 
liver to  her  a  good  and  sufficient  conveyance 
for  the  conveying  of  an  undivided  one-half  in- 
terest In  said  premises,  and  for  general  re- 
lief." By  way  of  reply  to  this  counterclaim, 
plaintiff  admitted  that  on  the  lltb  day  of 
October,  1893,  he  was  the  owner  In  fee  and 
entitled  to  the  possession  of  the  land  de- 
scribed In  said  counterclaim.  By  way  of 
further  defense,  he  alleged  that  prior  to 
February  23,  1903,  he  was  the  owner  in  fee 


of  the  north  half  of  the  land  described  In 
defendant's  counterclaim,  and  that  on  said 
date  he  conveyed  to  Edward  Leavlt,  bis  son- 
in-law,  who,  in  turn,  conveyed  tbe  land  to 
George  Karren  (plaintiff's  son)  ;  that  by  the 
terms  of  said  conveyances  plaintiff  retains 
a  vendor's  lien  upon  said  land,  subject  to  a 
mortgage  of  $C00  executed  by  said  George 
Karren  and  wife  to  the  Utah  Mortgage  Loan 
Corporation,  and  that,  aside  from  said  ven- 
dor's lieu,  plaintiff  has  no  interest  in  said 
20  acres  of  laud;  and  that  the  20  acres  so 
sold  by  plaintiff  are  the  20  acres  claimed  by 
defendant  in  her  counterclaim  not  embraced 
within  tbe  land  described  In  plaiutiff's  com- 
plaint. For  a  further  defense  to  the  counter- 
claim, plaintiff  denied  tbe  alleged  gift,  and 
alleged  that  all  Improvements  upon  the  land 
described  in  said  counterclaim  were  placed 
thereon  at  his  cost,  and  that  defendant  bad 
no  occupation  or  possession  of  said  land, 
except  as  tbe  wife  of  said  Fred  Karren,  and 
that  on  the  17th  day  of  September,  1900,  a 
divorce  was  duly  granted  said  Fred  Kar- 
ren against  defendant,  and  that  by  reason  of 
said  decree  defendant  Is  estopped  from  as- 
serting or  claiming  any  ownership  in  the 
projjerty  described  In  her  counterclaim. 
George  Karren,  plaintiff's  grantee,  filed  a 
petition  In  intervention  and  claimed  to  be 
the  owner  of  the  north  20  acres  of  tbe  land 
described  in  tbe  counterclaim  as  a  purchaser 
in  good  faith  for  value,  subject  only  to  the 
mortgage  of  $6G0  In  favor  of  said  loan  corpo- 
ration and  a  vendor's  lien  In  favor  of  plain- 
tiff for  $600.  Defendant,  by  her  answer  to 
said  petition,  alleged  the  marriage  gift,  the 
making  of  tbe  improvements  and  the  occupa- 
tion of  the  premises  set  forth  In  ber  counter- 
claim, and  that  intervener  bad  knowledge 
of  all  of  said  facts.  In  the  year  1900  trouble 
arose  between  defendant  and  ber  husband, 
and  In  September  of  tbe  same  year  a  decree 
of  divorce  was  entered  in  favor  of  the  lat- 
ter. Neither  alimony  was  allowed  nor  prop- 
erty owarded  to  defendant  In  tbe  divorce 
proceedings,  and  no  order  was  made  therein 
respecting  the  property  In  controversy.  On 
February  23,  1903,  Hyrum  Karren  and  wife 
conveyed  by  deed  to  EJdward  Leavlt,  who 
was  their  son-in-law,  tbe  north  half  of  the 
40  acres  of  land  in  question,  and  on  said 
date  said  Leavlt  and  bis  wife  conveyed  by 
deed  the  land  to  George  Karren,  who  mort- 
gaged the  same  to  the  Utah  Mortgage  Loan 
CorporatlMi  for  $860,  of  which  $600  was  paid 
to  plaintiff,  Hyrum  Karren.  Leavlt  and 
George  Karren  at  the  time  of  said  transfer 
bad  actual  notice  of  defendant's  claim  to 
an  undivided  half  Interest  in  the  property. 
The  court  decreed  that  neither  the  plaintiff 
nor  the  petitioner  in  Intervention  had  any 
interest  In  the  premises  described  in  defend- 
ant's counterclaim,  and  that  defendant  was 
tbe  true  and  lawful  owner  of  an  undivided 
onc>-half  Interest  as  tenant  In  common  with 
said  Fred  Karren  in  said  premises,  and 
ordered  and  adjudged  that  plaintiff  forthwith 
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execute  and  dellrer  to  the  defendant  a  deed 
conveying  to  her  an  undivided  one-half  In- 
terest therein  as  tenant  In  common,  and  that 
she  have  and  recover  from  plaintiff  and  Inter- 
viener  the  sum  of  $600,  together  with  her 
costs. 

J.  Z.  Stewart,  S.  B.  Tburman,  and  Burd 
&  Wedgwood,  for  appellants.  P.  K.  Keeler 
and  F.  K.  Nebeker.  for  respondent 

McCABTY,  J.,  after  making  the  foregoing 
statement  of  the  case,  delivered  the  opinion 
of  the  court 

There  is  a  sharp  and  irreconcilable  con- 
flict In  the  evidence  on  all  material  points, 
and  questions  of  fact  raised  by  the  Issues. 
Respondent  testified:  That  at  a  wedding  re- 
ception given  her  and  her  husband,  Fred 
Karren,  on  October  11, 1893,  Hyrum  Karren, 
plaintiff  herein,  came  and  spolce  to  her  as 
follows:  "Weil,  Utha,  I  didn't  bring  a 
wedding  present  to-night.  My  wedding 
present  to  you  and  Fred  is  40  acres  of  land 
in  Lewiston.  I  gave  the  other  two  boys  40 
acres  of  land,  and  that  will  be  my  wedding 
present  to  you  and  him."  That  about  two 
weelis  later,  and  after  she  and  her  husband 
bad  moved  to  Lewiston,  plaintiff  explained 
to  her  how  the  land  lay  and  where  it  was 
'With  reference  to  the  location  of  the  land  he 
bad  given  the  other  boys.  Quoting  her  own 
testimony  on  this  point,  she  says:  "He  told 
me  George's  40  was  next  to  him,  and  then 
Yess's,  and  then  be  said  the  40  he  gave  me 
and  Fred  was  down  on  the  west  side  of  the 
quarter  section.  •  *  *  It  was  always 
understood  between  Hyrum  Karren  and  my- 
self and  husband  that  that  was  our  40  down 
there.  •  •  •  From  the  time  of  the  con- 
versation with  plaintiff  In  October,  1803,  up  to 
the  time  trouble  arose  between  myself  and 
husband  no  person  other  than  Fred  Karren 
and  myself  claimed  any  interest  or  owner- 
ship In  this  land  in  controversy."  That  In 
1890  plaintiff  asked  respondent  and  her  bus- 
band  why  they  did  not  build  on  the  east  40 
of  the  quarter  section  referred  to,  and  they 
answered  that  they  would  rather  build  ou 
their  own  40  acres  that  he  had  given  them 
and  live  on  thehr  own  land.  That  at  another 
time  (June,  1896),  when  he  had  not  been  feel- 
ing well,  he  said  (quoting  witness'  own  lan- 
guage): "He  thought  be  would  go  to  a 
notary  public  and  have  the  deeds  made  out 
to  each  one  of  us  who  owned  the  land." 
That  in  1896  respondent  and  her  husband 
erected  a  dwelling  house  and  made  other 
improvements  on  the  land.  That  respondent 
personally  assisted  In  the  work,  carrying 
adobes,  helped  build  fences,  set  out  trees, 
and  did  the  cooking  for  the  mechanics  who 
worked  on  the  building,  and  after  the  house 
was  completed  she  and  her  husband  moved 
into  It  as  their  home.  That  from  October, 
1883.  to  the  time  difficulty  arose  between  her- 
self and  husband,  July,  1900,  Hyrum  Karren 
said  nothing  to  her  with  reference  to  his 


desire  to  revoke  the  gift  which  he  made  to 
her  in  October,  1893.  That  the  improve- 
ments placed  on  the  land  by  herself  and  hus- 
band was  of  the  value  of  $1,000.  Four  other 
witnesses  testified  that  they  were  present 
at  the  wedding  reception  referred  to,  and 
heard  Hyrum  Karren  make  the  statement 
respecting  the  marriage  gift  attributed  to 
him  by  respondent  The  carpenters  who 
built  the  house  and  made  other  Improvements 
on  the  land  In  question  testified  that  they 
were  paid  for  work  by  Fred  Karren,  and 
it  also  appears  from  the  record  that  he 
bought  and  paid  for  the  lumber  and  other 
material  used  in  the  construction  of  the 
building.  Evidence  was  also  Introduced  of 
alleged  statements  made  by  Mrs.  Karren, 
wife  of  appellant,  which  tended  to  show,  and, 
if  true,  did  show,  that  she  concurred  and 
joined  with  her  husband,  Hyrum  Karren, 
in  making  the  gift  of  this  land  to  respondent 
and  her  husband.  Appellant  Hyrum  Kar- 
ren and  bis  wife  both  denied  making  the 
statements  attributed  to  them  respecting  the 
gift  of  this  land,  and  denied  that  they  ever 
gave  the  land  or  Intended  to  give  it  to  re- 
spondent and  her  husband  or  to  either  of 
them.  Appellant  also  testified  that  he  paid 
for  the  improvements  that  were  made  on 
the  land  in  controversy;  that  after  the  wed- 
ding reception  referred  to  until  the  fall  of 
1890  be  and  his  sons,  including  Fred  Karren, 
worked  the  entire  farm  of  160  acres  in  com- 
mon, and  in  the  fall  a  division  was  made  of 
the  products,  each  taking  one-fourth;  that 
he  paid  the  taxes  on  the  entire  160  acres,  in- 
cluding the  land  In  controversy;  and  that 
the  boys,  including  defendant's  husband, 
paid  the  taxes  on  the  improvements,  houses, 
etc..  In  which  they  were  living.  On  this 
point  respondent  testified  that  Hyrum  Kar- 
ren and  his  three  sons  not  only  farmed  the 
160  acres  In  common,  but  in  addition  there- 
to, farmed  200  acres  of  land  in  Trenton, 
and  that  in  the  fall  of  each  year  they  all, 
Hyrum  Karren  and  his  three  sons,  got  to- 
gether, figured  up  the  expenses,  including 
taxes,  and  each  one  paid  bis  proportion  of  the 
amount.  Hyrum  Karren  further  testified 
that  in  1895  there  was  a  family  gathering 
at  his  home  at  which  bis  three  sons  were 
present  and  It  was  agreed  and  understood 
between  them  that  appellant  would  trans- 
fer to  each  of  his  sons  by  a  good  and  suffi- 
cient deed  40  acres  of  his  land,  the  deeds 
to  be  delivered  to  his  wife,  Mrs.  Hyrum  Kar- 
ren, and  kept  by  her  until  each  of  the  boys 
should  deposit  $1,000  in  the  bank  in  favor 
of  appellant,  when  each  would  receive  his 
deed  (this  testimony  was  corroborated  by 
members  of  bis  family  and  one  other  wit- 
ness); that  In  pursuance  of  said  agreement 
appellant  made  deeds  conveying  the  different 
parcels  of  land  to  bis  three  sons,  including 
Fred,  which  were  delivered  to  Mrs.  Karren, 
who  locked  them  up  In  her  trunk;  that  sub- 
sequently Fred  Karren,  by  means  unknown 
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to  aj^ellant,  Hyrnm  Katren,  or  bis  wife, 
got  possegsion  of  tbe  one  in  whicli  lie  was 
named  as  grantee,  but  afterwarda  returned 
tbe  deed  to  appellant,  Hyrum  Karren,  wbo 
tben  and  tbere  destroyed  it  Respondent 
was  not  present  at  tbe  family  gatbering, 
and  tbere  is  absolutely  no  OTldence  in  tbe 
record  tbat  even  tends  to  sbow  tbat  sbe  was 
advised  or  bad  any  knowledge  of  sucb  an 
event  or  knew  of  tbe  terms  upon  wbicb 
tbe  deed  for  tbe  land  in  question  was  to  be 
made  and  delivered  to  ber  busband.  Re- 
specting ber  luiowledge  of  tbis  deed,  sbe 
testified  tbat  ber  busband  brougbt  it  bome 
in  1899  and  returned  It  to  appellant,  Hyrnm 
Karren,  in  tbe  early  part  of  January,  1900. 
Tberefore,  according  to  her  testimony,  It 
was  tbree  years  after  the  Improvements 
referred  to  were  made  before  she  knew  of 
the  existence  of  the  deed  from  Hyrum  Kar- 
ren to  her  busband.  It  will  thus  be  seen,  as 
bereinbefore  stated,  tbat  tbere  is  a  substan- 
tial conflict  in  tbe  evidence  on  all  of  the  ma- 
terial questions  of  fact  raised  by  the  plead- 
ings. We  have  made  a  careful  examination 
of  the  record,  and  are  not  prepared  to  say 
that  the  findings  and  decree  are  not  amply 
supported  by  the  evidence,  or  that  Justice 
has  not  been  done  In  this  case.  The  Judg- 
ment of  the  court  must  therefore  be  aflJrmed, 
unless  the  record  discloses  some  error  of 
law  prejudicial  to  the  rights  of  one  or  both 
of  the  appellants. 

It  Is  urged  by  appellants:  That  respondent 
and  her  busband  did  not  take  possession  of 
the  40  acres  of  land  In  question  in  pursuance 
of  tbe  gift,  nor  was  their  possession  sucb  as 
tbe  law  requires  in  order  to  vest  title  in  tbe 
donee  under  a  gift,  and,  further,  tbat  what- 
ever right  respondent  may  have  acquired,  if 
any,  by  reason  of  the  gift  and  possession,  was 
tbat  of  the  Inchoate  right  of  a  wife,  and 
not  an  undivided  one-balf  interest  as  a  ten- 
ant in  common.  There  Is  evidence  in  the 
record  which  tends  to  sbow  tbat  respondent 
and  her  husband  bad  a  conversation  with 
appellant,  Hyrum  Karren.  In  which  they,  in 
answer  to  a  question  asked  by  him,  stated 
that  they  preferred  to  build  on  their  own 
40  acres  that  he  bad  given  them,  so  that 
they  would  live  on  their  own  land,  and 
that  immediately  thereafter  they  erected  a 
dwelling  house  on  tbe  land,  and  on  July  13, 
1890,  moved  into  the  bouse  and  resided  there 
continuously  until  September  10,  1899.  when 
they  left  temporarily  for  a  few  months  only 
and  came  back  again  in  July,  1900.  Tbat 
during  all  tbe  time  from  the  date  of  tbe  al- 
leged gift  in  October.  1893.  until  the  commence- 
ment of  this  action  respondent  claimed  an 
interest  in  tbe  land.  We  think  the  evidence 
Is  suflident  to  support  tbe  finding  of  tbe  trial 
court  that  tbe  gift  was  made  to  defendant 
and  her  husband,  Fred  Karren,  as  owners  in 
common,  and  that  in  pursuance  of  such  gift 
they  went  into  possession  of  the  land  and 
made  tbe  improvements  hereinbefore  referred 
to.    Therefore  it  necessarily  follows  that  tbe  | 


decree  of  the  court  awarding  respondent  an 
undivided  one-balf  Interest  in  and  to  tbe 
premlaes  in  dispute  must  be  upheld.  Free- 
man V.  Freeman,  8  Am.  Law  Reg.  (N.  S.) 
28;  Drum  v.  Stevens,  94  Ind.  181;  Samuel- 
son  V.  Bridges  (Tex.  Civ.  App.)  25  S.  W. 
636;  Kurtz  v.  Hibner,  55  111.  514,  8  Am. 
Rep.  665 ;  Galbrath  v.  Galbrath,  5  Kan.  411 ; 
Lobdell  V.  Lobdell,  36  N.  T.  327;  Sower's 
Adm'r  v.  Weaver,  84  Pa.  267;  Syler  v. 
Eckbart,  1  Bia  378;  Smltb  t.  Zocum,  110 
111.  142;  Bobanan  v.  Bobanan,  96  IlL  594. 
Tbe  doctrine  tbat  a  parol  gift  of  land,  when 
followed  by  iwssession  and  tbe  making  of 
valuable  and  permanent  improvements  by  the 
donee,  can  be  enforced  in  equity  is  so  well 
settled  that  a  further  citation  of  authorities 
seems  imnecessary. 

Appellants  complain  because  Fred  Karren 
was  not  made  a  party  to  tbe  action.  At  tbe 
trial  the  parties  to  the  action  stipulated  tbat 
Fred  Karren.  if  present,  would  testify  to  cer- 
tain facts  \i'hich  it  is  unnecessary  here  to  enu- 
merate. It  is  sufficient,  however,  to  say  tbat 
tbe  evidence  which  appellants  stipulated  Fred 
Karren  would  give  if  present,  would  amount 
to,  and,  in  fact,  would  be  a  disclaimer  on  bis 
iwrt  to  any  right,  title,  or  Interest  in  the 
land  in  question.  After  having  thus  stipu- 
lated that  Fred  Karren,  If  present,  would 
disclaim  having  any  interest  in  tbe  land, 
appellants  cannot  now  be  beard  to  say  tbat 
be  is  a  necessary  party  because  of  some  in- 
terest he  may  In  fact  have  in  tbe  property. 
Besides,  section  2919,  Rev.  St  Utah  1898, 
provides  that  "all  persons  holding  as  tenants 
in  common,  or  as  Joint  tenants,  or  any  num- 
ber less  than  all,  may  Jointly  or  severally 
commence  or  defend  any  civil  action  or  pro- 
ceeding for  the  enforcement  or  protection 
of  the  rights  of  sucb  party.  In  all  cases 
one  tenant  in  common  or  Joint  tenant  may 
sue  his  co-tenant"  It  seems  that  under  this 
provision  of  tbe  statutes,  while  Fred  Karren 
may  be  a  proper  party,  yet  it  is  not  absolute- 
ly essential  that  be  be  brougbt  in  In  order 
for  tbe  court  to  determine  the  title  to  tbe 
land  as  between  resixindent  and  appellants. 

Appellants  further  contend  that  it  was  er- 
ror for  tbe  trial  court  to  include  In  its  find- 
ings and  decree  a  specific  performance  of  the 
north  half  of  tbe  40  acres  of  land  described 
in  respondent's  counterclaim,  for  the  reason 
that  tbis  particular  part  of  the  land  included 
In  the  gift  was  not  brougbt  In  Issue  or  even 
referred  to  in  tbe  complaint  filed  herein  by 
Hyrum  Karren.  Tbis  contention  is  entirely 
without  merit  Hyrum  Karren  filed  an  an- 
swer to  defendant's  counterclaim  in  which  he 
denied  all  the  material  allegations  relied  on 
for  a  recovery  in  said  cOimterclaim,  and  tbe 
case  was  tried  by  appellants  upon  the  theory 
tbat  the  entire  tract  of  the  40  acres  of  land 
was  involved  and  properly  before  tbe  court 
for  adjudication.  Having  thus,  without  ob* 
Jeetlon,  Joined  issue  with  respondent  both  in 
their  pleadings  and  proof,  appellants  cannot 
now  be  heard  to  complain  that  respondents 
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ooxmterelalin  InelifaeB  h  gteatet  quantity  of 
land  tban  that  described  In  the  complaint 
A  party  cannot  tbus,  when  tbe  court  bas 
Jvrlsdlctlon  of  the  parties  to  tbe  action  and 
the  subject-matter  Involved,  be  permitted  to 
experiment  with  the  court  In  the  trial  of  a 
case,  and.  If  Judgment  is  In  his  favor,  claim 
the  benefits  resulting  ttierefrom,  and.  If  ad- 
verse to  him,  to  sucoessfullj'  challenge  in 
this  court  for  the  first  time  the  regularity 
of  the  proceedings. 

Ck)mplaint  is  made. that,  under  the  findings 
and  decree  as  they  now  stand,  appellant, 
Hyrum  Karren,  will  not  only  be  compelled 
to  pay  the  $600  awarded  plaintiff  in  the  Judg- 
ment, but  will  be  forced  to  pay  the  mortgage 
held  by  the  Utah  Mortgage  LOan  Ciorporatlon 
on  tbe  north  half  of  tbe  land  in  controversy. 
In  order  that  there  may  be  no  uncertainty 
in  the  decree  on  this  point,  tbe  Judgment  will 
be  modified,  and  tbe  appellant,  Hyrum  Kar- 
ren, will  be  directed  and  required  therein 
to  make  and  deliver  to  respondent,  os  pro- 
vided In  Said  decree.'  a  good  and  sufilclent 
deed  to  nid  land,  such  conveyance  to  be 
subject  to  said  mortgage. 

Tbe  decree  In  all  other  respects.  Including 
Judgment  for  the  |600,  is  affirmed,  with  costa 

BABTCH,  C.  3.,  and  STRAUP,  3.,  concur. 


STATE  V.  ROI^ND. 
(Snpreme  Coart  of  Idaho.    Nov.  28,  1905.) 

1.  EuBEzzLEMERT— What  Constitutes. 

Where  it  is  shown  tliat  R.  procured  a  horse 
from  3.  to  be  returned  tlie  next  day,  and  rode 
him  to  a  distant  point,  then  sold  him  and  con- 
verted the  proceeds  to  hia  own  use,  be  is  guilty 
of  embezzlement. 

(Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Embesslement,  {  17.] 

2.  Criminal  Law  —  Tbial  —  Remabks  of 
Judge. 

Where  it  is  shown  that  remarks  of  tbe 
trial  Judge,  made  In  tbe  presence  of  the  jary 
in  ruling  on  the  admissibility  of  evidence,  were 
not  prejudicial  to  the  defendant,  or  did  not  in- 
dicate to  the  Jury  the  feeling  of  the  court  as  to 
the  guilt  or  innocence  of  the  defendant,  no  error 
is  committed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  {  3125.] 

S.  EiiBEzzifMENT— Question  fob  Jubt. 

Where  it  is  shown  that  the  contract  for 
possession  of  the  alleged  embezzled  property 
is  made  in  one  county,  and  it  is  disposed  of  in 
another  county,  and  the  court  fully  and  fairly 
intmcl-s  the  jury  as  to  the  lew  of  the  case, 
leaving  that  question  entirely  to  them,  it  be- 
comes a  question  of  fact  solely  for  their  de- 
termination, and  this  court  will  not  disturb 
their  verdict,  unless  it  is  shown  by  the  record 
that  their  verdict  is  not  justified  or  supported 
by  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  {  1706.] 

4.  Cbiminal  Law— Trial— Instructions.  ' 

Where  tbe  court  ins^nipts  fully  and  fairly 
on  every  issue  involved  in  the  prosecution,  it  is 
not  error  to  refuse  requests  of  defendant  cover- 
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ing  the  same  teota,  but  oooehed  In  different 
language. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
C^t  Dig.  Criminal  Law,  {  2011.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Nea  Perce 
County;  B.  C.  Steele,  Judge. 

William  David  Roland  was  convicted  of 
embeszlement,  and  appeals.    Affirmed. 

G.  W.  Tannahill  and  G.  Orr  McMlnlmy, 
for  appellant  Jobq  J.  Gubeen,  Atty.  Gen., 
for  tbe  State. 

ST0CKSLA6BR,  C.  J.  Appellant  was 
charged  with  tbe  crime  of  embezzlement 
In  the  district  court  of  Nez  Perce  county, 
was  convicted,  and  was  sentenced  to  serve 
a  term  of  one  year  and  six  months  in  the  pen- 
itentiary of  the  state.  This  appeal  is  from 
tbe  Judgment,  and  from  an  order  overruling 
a  motion  for  a  new  trial.  The  Information 
charges  that  on  the  15tb  day  of  November, 
1005,  at  the  county  of  Nez  Perce,  in  the  state 
of  Idaho,  tbe  aforesaid  William  Roland,  then 
and  there  being,  committed  the  crime  of  em- 
bezzlement OS  follows:  "The  said  William 
Roland,  on  tbe  14tb  day  of  November,  A.  D. 
1906.  in  tbe  county  of  Nez  Perce,  in  tbe  state 
of  Idaho,  was  intrusted  with  one  bay  borse 
of  the  value  of  seventy  dollars  by  Charles 
F.  Jackson,  said  borse  being  then  and  there 
the  property  of  said  Charles  F.  Jackson;  that 
by  tbe  terms  of  the  said  trust  said  William 
Roland  was  to  use  said  borse  for  bis  own 
benefit  for  a  part  of  one  day,  and  return 
said  borse  to  Charles  F.  Jackson  on  tbe  15tb 
day  of  November,  A.  D.  1904.  That  said 
William  Roland  did  not  return  said  borse 
to  said  Charles  F.  Jackson  according  to  tbe 
terma  of  said  trust,  but  did,  on  the  15th  day 
of  November,  1904,  In  said  county  of  Nez 
Perce  and  state  of  Idaho,  willfully,  unlaw- 
fully, feloniously,  and  fraudulently  convert 
said  borse  to  his  own  use,  and  embezzle  tbe 
same  contrary  to  his  said  trust  •  •  •  " 
Counsel  for  appellant  assign  30  errors  occur- 
ring on  the  trial,  but  In  their  brief  say  that 
the  case  may  be  considered  under  three 
beads :  Tbe  information  failed  to  state  facts 
sufllclent  to  constitute  an  offense,  for  the  rea- 
son that  tbe  information  failed  to  charge 
such  fiduciary  relation  as  required  by  the 
statute  to  constitute  tbe  crime  of  embezzle- 
ment. The  information  further  failed  to 
charge  and  allege  facts  sufficient  to  admit 
of  proof  of  the  alleged  conversion  of  the 
borse  in  Latab  county,  and  tbe  admission  of 
this  evidence  over  the  objection  of  defendant 
was  indefinite  and  uncertain  as  to  the  date 
of  the  alleged  commission  of  the  offense, 
charging  the  offense  to  have  been  committed 
on  November  15.  1005,  and  that  the  defend- 
ant was  intrusted  with  the  horse  on  Novem- 
ber 15,  1904.  After  tbe  Jury  bad  returned  a 
verdict  of  guilty,  and  prior  to  sentence,  coun- 
sel for  defendant  filed  a  motion  in  arrest  of 
Judgment,  which  sets  up  that  the  Information 
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Is  insuffident  upon  Which  to  base  any  judg- 
ment, and  that  such  inaufflclency  consists  In 
this :  (1)  That  it  does  not  appear  therefrom 
the  circumstances  under  which  the  alleged 
ofFense  was  committed,  or  the  time  and  place, 
with  suflBcIent  certainty  to  advise  the  defend- 
ant of  the  nature  of  the  offense,  and  the  In- 
formation is  InsufBclent  to  give  the  court  any 
Jurisdiction  of  the  offense,  the  person  of  the 
defendant,  or  the  subject-matter  of  the  ac- 
tion. (2)  That  the  information  is  ambigu- 
ous, unintelligible,  and  uncertain,  and  that 
such  uncertainty  consists  In  this:  that  it 
does  not  appear  therefrom  whether  or  not 
the  offense  was  committed  In  November, 
3905,  or  November,  1904,  and  affirmatively 
appears  therefrom  that  the  offense  is  charged 
to  have  been  committed  on  the  15th  day  of 
November,  1905.  (3)  That  It  does  not  appear 
therefrom,  or  from  the  evidence,  that  the 
offense  was  committed  in  Nez  Perce  county, 
state  of  Idaho.  (4)  That  the  information  as 
a  whole  is  Insufficient  upon  which  to  base 
a  judgment. 

It  Is  clearly  apparent  that  a  clerical  error 
exists  In  the  information  wherein  it  is  char- 
ged that  the  crime  was  committed  on  the  15th 
day  of  November,  1905.  It  Is  shown  that  on 
the  15th  day  of  March,  1905,  the  information 
was  filed,  and  alleges  that  prior  thereto  de- 
fendant had  had  a  preliminary  examination, 
and  was  held  to  answer  In  the  district  court 
to  the  charge  of  embezzlement  Section  7687, 
Rev.  St.  1887,  says:  "No  indictment  is  in- 
sufficient, nor  can  the  trial,  judgment,  or 
other  proceeding  thereon,  be  affected  by  rea- 
son of  any  defect  or  Imperfection  in  matter 
of  form,  which  does  not  tend  to  the  prejudice 
of  a  substantial  right  of  the  defendant  upon 
Its  merits."  What  possible  right  of  the  de- 
fendant was  In  jeopardy  by  reason  of  the 
error  In  the  Information?  He  was  Informed 
by  the  information  that  he  was  charged  with 
embezzling  the  property  of  the  complaining 
witness,  and  that  he  bad  disposed  of  such 
property  in  Moscow  and  converted  the  pro- 
ceeds to  his  own  use  without  the  consent 
of  the  owner.  The  time  was  fixed  elsewhere 
in  the  information,  and  It  was  certainly  ap- 
parent to  any  one  who  examined  the  infor- 
mation that  November  15, 1905,  was  intended 
for  November  1.5,  1004.  This  being  true, 
with  the  section  of  the  statute  above  quoted, 
we  are  disposed  to  hold  that  It  was  barm- 
less  error,  as  It  could  not  have  prejudiced 
the  rights  or  interests  of  the  defendant  in 
any  particular. 

It  Is  also  urged  by  counsel  that  the  in- 
formation Is  Indefinite  and  uncertain  as  to 
the  time  of  the  commission  of  the  alleged  of- 
fense, and  did  not  state  facts  sufficient  to 
apprise  the  defendant  of  the  nature  of  the 
offense  alleged  and  the  time  of  Its  commission 
or  the  circumstances  under  which  It  Is  al- 
leged to  have  been  committed,  and  is  a  fatal 
variance  between  the  allegations  of  the  in- 
formation and  the  proof ;  the  evidence  show- 
ing that  the  horse  was  taken  in  Nez  Perce 


county  and  ridden  to  Lat&h  'cotattf,  knd  dls- 
X)Osed  of  in  the  latter  county.  If  we  correctly 
read  and  construe  the  information,  this  con- 
tention must  fail.  Defendant  was  informed 
by  the  allegations  of  the  Information:  That 
he  bad  been  intrusted  with  a  certain  horse  by 
Charles  F.  Jackson  in  Nez  Perce  county, 
Idaho.  The  date  is  fixed  as  Novembw  14. 
1904.  That  he  was  to  use  said  horse  a  part  of 
one  day,  and  return  him  to  Charles  F.  Jack- 
son on  the  15th  day  of  November,  1904.  That 
he  did  not  return  the  horse  according  to  the 
terms  of  the  trust,  but  on  the  15th  day  of 
November,  1904,  In  said  coimty  of  Nez  Peroe, 
willfully,  unlawfully,  feloniously,  and  fraud- 
ulently converted  ttie  horse  to  his  own  use, 
and  embezzled  the  same.  It  occurs  to  us  that 
this  information  was  amply  sufficient  to  in- 
form the  defendant  what  he  had  to  meet  In 
court  upon  his  trial.  In  support  of  this  con- 
tention that  the  information  is  defective,  in 
that  it  is  Indefinite  and  uncertain,  etc.,  coun- 
sel for  appellant  call  our  attention  to  Duncan 
V.  State  (Tex.  Cr.  App.)  70  8.  W.  543.  In  this 
case  ft  is  said:  "The  charging  part  of  the 
Indictment  is  that  appellant  did  then  and 
there  have  possession  of  a  mule,  then  and 
there  the  property  of  Joe  Taylor  by  virtue  of 
his  contract  of  hiring  with  said  Joe  Taylor, 
and  did  then  and  there  unlawfully,  and  with- 
out the  consent  of  the  said  Joe  Taylor,  the 
owner  thereof,  fraudulently  convert  said 
horse  to  bis,  the  said  Richard  Duncan's,  own 
use."  The  court  said,  "A  party  could  not 
have  possession  of  a  mule  by  virtue  of  a 
contract  of  hiring,  and  be  convicted  for  con- 
verting a  horse."  We  are  certainly  in  full, 
harmony  with  the  conclusion  reached  by  the 
Texas  court  above  quoted,  but  no  such  defect 
exists  in  the  Information  under  consideration. 
Our  attention  is  also  called  to  State  v.  Swen- 
sen  (Idaho)  81  Pac.  379.  We  find  nothing  in 
this  case  that  lends  aid  to  appellant  in  his 
contention  that  the  information  Is  defective. 

It  Is  next  insisted  by  counsel  for  appellant 
that  the  rights  of  appellant  were  prejudiced 
by  certain  remarks  of  the  trial  judge  In  ruling 
on  the  admission  of  certain  evidence.  The 
eighth  assignment  relates  to  the  excluding  of 
the  offer  made  by  defendant  as  to  what  be 
would  show  by  the  cross-examination  of  wit- 
ness Vosberg:  "Q.  We  want  to  prove  the 
condition  Mr.  Roland  was  In  at  the  time,  and 
where  he  was."  In  passing  on  the  compe- 
tency of  this  question  the  court  said:  "Tou 
are  asking  something  that  might  put  the 
witness  in  a  wrong  light  and  the  court  Is 
here  to  protect  the  witnesses  generally."  It 
would  not  seem  that  it  would  matter  ma- 
terially where  Mr.  Roland  was,  or  what  may 
have  been  his  condition  at  the  time  be  may 
have  made  statements  of  any  character.  It  Is 
next  shown  that  the  following  question  was 
asked  of  the  witness  Departee:  "Did  you 
ever  know  of  him  running  a  gambling  den  In 
the  Red  Light  Saloon  in  Moscow?"  The 
county  attorney  objected  to  this  question,  and 
the  court  said:    "Xou  need  not  answer  the 
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question.  There  Is  no  materiality  about  It. 
It  Is  not  proper." 

The  next  assignment  relates  to  a  question 
of  defendant's  counsel  to  the  same  witness: 
"Did  you  know  what  his  occupation  was?" 
This  question  related  to  witness  Robert  L. 
Vosberg,  to  which  the  county  attorney  ob- 
jected. In  passing  upon  this  question  the 
coxu't  said:  "We  are  not  trying  other  people. 
We  are  trying  the  defendant.  It  Is  not  neces- 
sary to  go  further.  It  Is  admitted  he  mar- 
ried this  man's  wife.  There  Is  no  contention 
about  that"  It  Is  shown  by  the  record  that 
Vosberg  married  the  former  wife  of  appellant, 
and  defendant  was  evidently  trying  to  show 
bias  or  prejudice  of  witness  Vo8l)erg  against 
appellant.  This  could  not  be  shown  by  the 
questions  above  referred  to.  The  fact  that  he 
may  have  been  engaged  in  an  unlawful  busi- 
ness was  not  sufflcient  to  discredit  his  evi- 
dence. This  court  has  expressed  itself  fre- 
quently on  the  danger  of  comment  of  any  kind 
by  the  trial  court  on  the  admission  or  re- 
jection of  evidence,  or  any  expression  from 
which  Jurors  might  Infer  the  feeling  of  the 
court  as  to  the  guilt  or  Innocence  of  the  ac- 
cused. We  do  not  find  In  any  of  the  ex- 
pressions of  the  court  anything  from  which 
Jurors  could  Infer  what  the  opinion  of  the 
learned  Judge  was  as  to  the  guilt  or  Inno- 
cense  of  the  accused.  Neither  do  we  find 
error  in  the  ruling  of  the  court  on  the  admis- 
sibility of  the  evidence. 

This  brings  us  to  a  consideration  of  the  In- 
structions given  by  the  court,  and  the  refusal 
to  give  certain  requests  of  counsel  for  ap- 
pellant. It  is  earnestly  Insisted  by  learned 
counsel  for  appellant  that  the  evidence  shows. 
If  any  crime  was  committed.  It  was  com- 
mitted In  Latah  county,  and  hence  the  court 
had  no  Jurisdiction  to  try  the  case  In  Nez 
Perce  county.  We  have  read  the  evidence 
of  all  the  witnesses,  as  well  as  the  In- 
structions of  the  court  bearing  on  this 
question,  and  it  seems  to  us  that  the  deter- 
mination of  this  question  was  left  entirely  to 
the  Jury  to  determine.  By  their  verdict  they 
said  the  crime  was  committed  In  Nez  Perce 
county,  and  we  do  not  see  any  reason  why 
their  verdict  should  be  disturbed.  The  court 
Instructed  the  Jury  very  fully  and  fairly  on 
every  material  issue  Involved,  and,  where 
that  Is  true,  there  is  no  error  In  refusing  re- 
quests by  defendant  covering  the  same  Issues. 
The  Judgment  of  the  lower  court  Is  affirmed. 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 


DENNING  V.  CITY  OF  MOSCOW. 

(Supreme  Court  of  Idaho.    Nov.  10,  1905.) 

1.  Pbohibition— When  Issues. 

Where  it  is  Bbown  tiiat  the  city  authorities 
are  acting  within  the  scope  of  the  authority 
given  therein  by  statute,  the  writ  will  be 
denied. 


2.  Same— Levy  of  Tax. 

The  writ  will  not  issue  to  prohibit  the 
officers  of  a  city  from  levying  anil  assessing 
city  property  subject  to  assessment  for  the  pay- 
ment of  certain  bonds,  and  certify  such  levy 
and  a.ssessment  to  the  county  tax  collector  for 
collection  "as  other  taxes  are  oollecte*!,"  under 
the  provisions  of  subdivision  10,  $  1-,  p.  34, 
Sess.  Laws  1003,  and  section  80,  p.  'JW,  Sess. 
Laws  1809. 

[Ed.  Xofe. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Prohibition,  §  33.] 

(Syllabus  by  the  Court.) 

Action  by  Stewart  S.  Denning  against  the 
city  of  Moscow  for  writ  of  prohibition.  De- 
nted. 

Stewart  S.  Denning,  for  petitioner.  Jas. 
H.  Forney,  for  respondent. 

STOCKSLAGER,  O.  J.  The  plaintiff  filed 
his  application  for  a  writ  of  prohibition. 
The  facts  are  agreed  upon,  and  we  are  asked 
to  construe  certain  provisions  of  the  Acts  of 
the  Legislature,  Seventh  session,  and  of  the 
Eighth  session.  The  facts,  as  agreed  upon, 
are:  That  S.  S.  Denning  Is  the  owner  of  a 
certain  lot  of  real  estate  situated  within 
the  corporate  limits  of  the  city  of  Moscow; 
that  the  said  lot  of  land  has  been  duly  as- 
sessed, and  a  tax  has  been  levied  thereon  by 
the  city  council  of  said  city  of  Moscow  for 
the  purpose  of  constructing,  maintaining,  and 
operating  a  sewerage  system;  that.  If  the 
said  city  council  shall  certify  the  sewerage 
assessments  to  the  county  tax  collector  of 
Latab  county,  state  of  Idaho,  thereby  the 
said  assessments  will  be  Increased  upon  prop- 
erty of  the  said  S.  S.  Denning  to  the  extent 
of  1%  per  cent,  and  upon  all  other  property 
within  the  corporate  limits  of  the  said  city 
of  Moscow  to  the  extent  of  1%  per  cent, 
costs  of  collection;  that  this  application  Is 
made  for  the  purpose  of  ascertaining  from 
this  honorable  court  whether  such  assess- 
ments shall  be  collected  by  the  proper  of- 
ficers of  said  city  of  Moscow,  or  whether  the 
said  city  council  shall  certify  all  such  as- 
sessments and  taxes  as  are  now  due  to  the 
tax  collector  of  Latab  county  and  collect 
same  in  the  same  manner  as  other  city  taxes 
are  collected.  It  is  hereby  further  stipulated 
that  the  bonds  heretofore  mentioned  were  to 
be  paid  In  five  equal  annual  installments, 
and  that  no  Installment  has  yet  been  levied ; 
that  the  city  has  paid  all  of  Its  Installments 
upon  its  municipal  property,  and  that  the 
city  Is  not  now,  neither  have  they  ever  been, 
Indebted,  under  subdivisions  8  or  4,  §  12,  p. 
32,  Laws  1903,  by  expending  from  the  general 
funds  any  money  In  consideration  of  the 
benefits  accruing  to  the  general  public  by  rea- 
son of  such  sewerage  improvement,  nor  have 
any  ordinances  ever  been  passed  since  the 
passage  of  the  construction  ordinance  "pro- 
viding for  the  payment  of  the  costs  and  ex- 
penses thereof  by  Installment,  Instead  of 
levying  the  entire  tax  for  special  assessments 
for  such  costs  at  any  one  time."  The  writ 
was  not  issued ;  the  stipulation  in  Its  last 
clause  asking  that  the  case  be  heard  as  to 
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whether  or  not  the  writ  shall  Issue.  The  ac- 
tion Is  against  the  city  of  Moscow  to  prohibit 
the  mayor  and  dty  council  from  certifying 
an  assessment  and  levy  to  the  assessor  and 
tax  collector  of  Latah  county  for  the  purpose 
of  paying  the  first  installment  of  certain 
sewerage  bonds  Issued  under  the  prorlsions 
of  an  act  of  the  Legislature  in  1903. 

Counsel  for  plaintlSf  in  his  brief  says: 
"There  is  but  one  question  presented,  and 
that  is :  What  Is  the  proper  mode  of  as- 
sessing, levying,  and  collecting  the  several 
lnstallm«its  on  the  bonds  in  accordance  with 
the  act  of  19037"  It  is  shown  by  the  ap- 
plication that  during  the  year  1902  the  city 
council  of  the  city  of  Moscow  duly  levied 
and  assessed  certain  taxes  for  sewerage  im- 
provements, and  for  the  purpose  of  construct- 
ing, maintaining,  and  operating  a  sewerage 
system  within  the  corporate  limits  of  the  city 
of  Moscow  ;  that  there  is  now  due  and  unpaid 
on  said  sewerage  assessments  the  sum  of 
$28,000.  Counsel  for  plaintlflT  insists  that 
by  tbe  provision  of  the  law  of  1903  there  are 
two  schemes,  either  of  which  may  be  followed 
for  the  payment  of  the  Indebtedness  contract- 
ed in  the  building  of  the  sewer  as  against 
the  property  benefited.  Subdivision  10  of 
section  12  (page  34)  of  the  act  provides  that 
"All  such  assessments  shall  be  known  aa 
special  assessments  for  sewerage  assessments 
and  shall  be  levied  and  collected  as  separate 
taxes  in  addition  to  the  taxes  for  general 
revenue  purposes  to  be  placed  on  the  tax  roll 
for  collection  subject  to  the  same  penalties 
for  collection  and  in  the  same  manner  as 
other  city,  town  or  village  taxes."  Section 
11  of  the  act  provides  "that  whenever  the 
mayor  and  council  shall  cause  any  sewerage 
work  or  Improv^nent  to  be  done  under  the 
provisions  of  this  act  the  expense  is  charge- 
able to  the  property  within  the  boundary 
lines  within  the  sewerage  district  laid  out  un- 
der the  provisions  of  this  act,  they  may  In 
their  discretion  provide  for  the  payment 
of  the  costs  and  the  expense  thereof  by 
Installments,  instead  of  levying  the  entire  tax 
for  special  assessments  for  such  costs  at 
any  such  time  and  for  such  Installments  they 
may  issue  in  the  name  of  the  city,  town  or 
village  improvement  bonds  of  the  district, 
which  shall  be  known  and  designated  as 
special  assessment  sewerage  improvement 
bonds."  Subdivision  12  of  section  12  (page 
37)  provides :  "Such  bonds  when  issued  to 
the  contractor  constructing  said  work  or  im- 
provements in  payment  thereof,  or  when  sold 
as  above  provided,  shall  transfer  to  the 
contractor,  or  other  owner  or  holder,  the 
right  or  interest  of  such  city,  town  or 
village  in  or  with  respect  to  every  assess- 
ment, and  the  lien  thereby  created  against 
the  property  of  the  owners  assessed  who 
shall  not  have  availed  themselves  of  the  pro- 
Tlsions  of  this  act  In  regard  to  their  prop- 
erty, as  aforesaid,  shall  authorize  said  con- 
tractor, and  his  assigns  and  the  owners  and 
holders  of  said   bonds,  to  receive,  sue  for 


and  collect  every  such  assessment  embraced 
In  any  bond  by  or  through  any  of  the  metli- 
ods  provided  by  law  for  the  collection  of 
assessments  for  local  Improvements.  And 
if  the  city,  town  or  village  shall  fail,  neglect 
or  refuse  to  pay  such  bonds  or  to  properly 
collect  any  such  assessments  when  due  the 
owner  of  any  such  bonds  may  proceed  in  bis 
own  name  to  collect  any  such  assessments 
and  foreclose  the  lien  thereof  in  any  court 
of  competent  jurisdiction,  and  shall  recover. 
In  addition  to  the  amount  of  such  bonds  and 
interest  thereon,  five  per  cent.,  together  with 
the  costs  of  such  suit"  Subdivision  15  of  sec- 
tion 12  (page  38)  provides  that  "the  holder  of 
any  bond  issued  under  the  authority  of  this 
act  shall  have  no  claim  therefor  against  the 
city,  town  or  village  by  which  the  same  is 
Issued  In  any  event  except  for  the  collection 
of  the  special  assessment  made  for  the  work 
or  Improvement  for  which  said  bond  was 
issued;  but  his  remedy  in  case  of  nonpay- 
ment shall  be  confined  to  the  enforcement 
of  such  assessment." 

After  calling  our  attention  to  the  above 
quotations  of  the  Session  Laws  of  1903, 
counsel  for  plaintiff  asks  the  question :  How 
far  is  the  city  liable  upon  those  bonds  for 
the  bondholder?  If  the  city  should  be  negli- 
gent in  making  the  assessment  and  levy, 
how  long  should  this  negligence  continue  be- 
fore the  bondholder  can  bring  an  actloa 
against  the  city,  or  a  writ  of  mandate 
against  the  city  council,  compelling  them  to 
make  the  assessment  and  levy?  We  have 
carefully  reviewed  the  law  of  thU  case  to 
which  our  attention  has  been  called,  and, 
so  far  as  the  only  question  we  deem  of 
Importance  at  this  time  is  concerned,  we  do 
not  find  much  embarrassment  in  determining 
It:  that  is,  is  the  city,  through  Its  officers, 
properly  proceeding  to  collect  the  revenue 
with  which  to  meet  the  obligations  of  the 
city  on  the  outstanding  bonds?  It  seems 
that  the  city  of  Moscow  has  certified  the 
sewerage  taxes  to  the  county  tax  collector 
to  be  collected  as  "other  taxes  are  collected." 
It  is  conceded  by  counsel  for  the  city  that 
there  is  no  provision  in  the  act  of  1903 
permitting  the  city  to  state  when  their  re- 
spective assessments  are  due,  or  to  become 
due;  that  la,  there  is  no  authority  granted 
by  said  act  authorizing  the  city  of  Moscow 
to  fix  the  time  when  these  respective  install- 
ments shall  become  due.  But  our  attention 
Is  called  to  section  86,  p.  209,  6th  Sess. 
Laws  1899.  This  section  reads :  "The  coun- 
cil or  trustees  of  each  city  or  village  shall 
at  the  time  provided  by  law,  cause  to  be 
certified  to  the  county  tax  collector  the  per- 
centage or  number  of  mills  on  the  dollar 
of  tax  to  be  levied  for  all  city  or  village 
purposes  by  them  on  the  taxable  property 
within  said  corporation  for  the  year  then 
ensuing  as  shown  by  the  assessment  roll 
for  said  year.  Including  all  special  assess- 
ments and  taxes  assessed  as  hereinbefore 
provided,  and   the  said  tax   collector   shall 
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place  the  name  on  the  proi>er  tax  lists  to 
be  collected  In  the  manner  provided  by  law 
for  the  collection  of  state  and  county  taxes." 
There  is  no  attempt  In  the  act  of  1903  to 
repenl  the  above  provision  of  the  act  of  1899, 
neither  do  we  find  anything  In  the  law 
of  1903  that  in  any  way  conflicts  with  that 
provision  of  the  act  of  1899.  It  may  have 
attempted  to  provide  another  remedy  for  the 
bondholder,  but  It  did  not  relieve  the  city 
authorities  from  the  duty  of  providing  reve- 
nue for  the  payment  of  its  outstanding  obll- 
gatlons.  Construing  the  two  acts  together, 
we  think  the  duty  of  the  city  authorities 
Is  plain,  and  that  they  are  only  acting  as 
the  law  requires,  when  they  certi^  the  sewer- 
age taxes  to  be  collected,  to  meet  the  obli- 
gations of  tbe  city,  to  the  county  tax  col- 
lector to  be  collected  "as  other  taxes  are 
collected."    The  writ  Is  denied. 

SniXIVAN  and  AILSHIB,  JJ.,  concnr. 


(U  Idabo,  433) 

STATE  V.  WETTER. 
(Supreme  Court  of  Idabo.    Nov.  24,  1905.) 

1.  Cbiminal  Law— Afpeai^Waiveb  of  Ob- 
jections. 

Wliere  an  Informatioti  charges  murder, 
and  a  demurrer  is  filed  which  Is  overruled  by  'the 
court,  and  no  error  is  predicated  on  sucb  ruling 
in  this  court,  it  will  be  treated  as  waived. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  i§  29W,  2964.] 

2.  Samb— Refusai.  of  Cortinuance. 

Where  an  application  for  a  continuance  Is 
filed  and  overruled  by  tbe  court,  it  will  only  be 
reversed  in  this  court  where  it  is  shown  that 
there  wa3  an  abuse  of  discretion  in  the  court 
below. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  {  3045.] 

8.  Sake  — DrposiTioNB  — Refusal  of  Lbatb 
TO  Take— DiscBETioN  of  Court. 

Where  there  is  an  application  to  take  depo- 
sitions outside  of  this  slate,  and  such  applica- 
tion is  denied  by  the  lower  court,  and  it  further 
appears  that  the  evidence  sought  to  be  pro- 
cured would  not  change  the  result  of  tbe  trial, 
the  action  of  the  lower  court  will  not  be  dis- 
turbed. The  grantiiiR  or  refusal  of  such  ap- 
plication being  witbin  the  discretion  of  tlie 
trial  court,  it  will  only  be  disturbed  where  it 
Is  shown  that  there  has  been  an  abuse  of  such 
discretion. 

4.  Same— Objections  to  Evidence. 

Where  a  witness  is  asked  a  question  that 
In  Itself  is  immaterial,  and  no  foundation  Is  laid 
by  which  It  may  become  material,  a  mling  lus- 
taining  the  objection  will  be  sustained. 

5.  Same— Defense— I  NSANiTT. 

Where  the  defense  Is  insanity.  It  is  always 
brought  into  the  case  by  the  defendant,  and  un- 
til he  famishes  such  evidence  of  insanity,  at 
least  sufficient  to  raise  a  question  of  doubt  in 
the  minds  of  the  jurors,  the  prosecution  may 
rest  upon  the  legal  proposition  that  all  men  are 
supposed  to  be  sane  and  legally  responsible  for 
their  acta. 

[E^.   Note. — ^Eor  cases  in  iraiut,  see  vol.  1^ 
Cent.  Dig.  Criminal  L<aw,  !{  742,  1286.] 
9-  Saii»— Appeal— Review. 

Where  it  la  shown  that  the  instructions, 
taken  as  a  whole,  correctly  state  the  law  and  are 
ucilamlj  fair  to  the  defendant,  and  that  from 


the  entire  record  no  possible  benefit  could  flow 
to  the  defendant  from  granting  a  new  trial, 
the  judgment  will  be  sustained. 

[Ed.  Note. — For  cases  in  point,  see  voL  15^ 
Cent  Dig.  Criminal  Law,  g  2212.1 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Idabo  County: 
B.  C.  Steele,  Judge. 

Rudolph  Wetter  was  convicted  of  murder, 
and  appeals.    Affirmed. 

W.  N.  Scales,  for  appellant  John  3.  Gu- 
heen,  Atty.  Gen.,  Edwin  Snow,  and  F.  S. 
Wettach,  for  the  State, 

STOOKSLAGESt,  a  J.  Tbe  prosecuting 
officer  of  Idaho  county  filed  an  Information 
In  the  county  charging  the  defendant  with 
the  crime  of  murder.  The  charging  part  of 
the  Information  follows:  "That  the  said 
Rudolph  Wetter,  on  or  about  the  19th  day  of 
July,  1904,  at  the  county  of  Idabo,  state  of 
Idaho,  then  and  there  being,  did  thai  and 
there,  willfully,  deliberately,  premedltatedly, 
unlawfully,  feloniously,  and  with  malice 
aforethought  kill  and  murder  one  Christ  Ijong, 
a  human  being,  by  then  and  there  willfully, 
deliberately,  premedltatedly,  unlawfully,  fe- 
loniously, and  with  malice  aforethought, 
shooting  at.  In  and  upon  the  body  and  person 
of  the  said  Christ  Long,  with  a  certain  gun, 
to  wit,  a  rifle,  the  same  then  and  there  being  a 
deadly  weapon,  and  then  and  there  loaded  with 
powder  and  leaden  ball  and  then  and  there 
held  in  the  hands  of  the  said  Rudolph  Wetter, 
and  the  said  Rudolph  Wetter  did  then  and 
there,  willfully,  deliberately,  premedltatedly, 
unlawfully,  feloniously,  and  with  malice  afore- 
thought, wound,  kill,  and  murder  blm,  tbe 
said  Christ  Long." 

Counsel  for  appellant  demurred  to  the 
Information:  First,  "that  said  information 
does  not  state  facts  sufficient  to  constitute  a 
public  offense;  second,  that  said  Information 
does  not  substantially  comply  with  tbe  re- 
quirements of  sections  7677,  7678,  7679,  of  the 
Revised  Statutes  of  Idaho  of  1887."  This  de- 
murrer was  overruled,  and  an  exception  sav- 
ed, but  counsel  for  appellant  does  not  urge 
the  ruling  of  the  court  as  error;  hence  we 
Infer  after  more  mature  deliberation  he  aban- 
doned it,  at  least  we  will  treat  it  as  waived. 
It  is  also  shown  that  at  the  time  fixed  for 
defendant  to  plead  his  counsel  filed  a  motion 
to  set  aside  the  Information.  This  motion 
was  overruled,  to  which  ruling  an  exception 
was  saved.  Counsel  for  appellant  does  not 
urge  this  ruling  as  error;  hence  it  will  be 
treated  waived  alsa 

On  the  9tb  day  of  September  W.  N.  Scales, 
counsel  for  appellant,  filed  a  motion  supported 
by  his  affidavit  for  a  continuance  of  the  case 
until  a  future  term  of  the  court  In  this  affi- 
davit it  is  shown  that  the  preliminary  ex- 
amination was  had  on  the  1st  and  2d  days 
of  Aogust,  1904,  and  the  defendant  held  to 
answer,  and  that  on  the  6th  day  of  September 
thereafter  the  county  attorney  filed  so  In- 
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formation  charging  defendant  with  morder 
in  the  first  degree,  and  on  the  same  day 
filed  a  second  information,  charging  the  de- 
fendant -with  a  lilte  offense.  The  affidavit 
then  states  that  one  of  the  defenses  to  t>e 
interposed,  and  which  wili  be  a  substantial 
and  material  part  of  the  defense,  will  be 
that  at  the  time  of  the  alleged  offense  defend- 
ant was  insane  and  not  responsible  for  any 
act  committed  at  that  time;  that  affiant  has 
been  informed  that  some  of  the  near  relations 
of  the  defendant  have  been  or  are  Insane; 
that  affiant  has  been  informed  that  a  brother 
of  defendant  is  insane  and  was  confined  in 
the  insane  asylum  in  California.  Then  the 
affidavit  states  that  affiant  had  addressed  a 
letter  to  the  "Superintendent  Insane  Asylum, 
Asylum  Station,  California,"  In  which  affiant 
had  requested  said  superintendent  to  inform 
him  whether  said  brother  of  defendant  was 
confined  in  said  asylum,  the  cause  of  such 
insanity,  how  long  he  had  been  there,  what 
form  it  assumed,  whether  he  was  cured,  and 
where  he  now  was;  that  affiant  informed 
said  superintendent  of  the  great  importance 
of  the  information  sought  and  the  necessity 
for  a  prompt  response;  that  said  letter  was 
duly  mailed;  that  afterward  it  was  returned 
with  the  San  Francisco  and  another  post- 
mark, for  better  direction;  that  affiant  has 
been  informed  that  said  address  was  correct. 
Affiant  was  also  Informed  that  said  brother 
was  admitted  to  the  insane  asylum  under  the 
name  of  Jos  (or  Thomas)  C.  Brainbridge;  that 
thereafter  defendant  received  a  letter,  ad- 
dressed on  the  inside  "Dear  Brother,"  and 
signed  "Tour  sister,  Amelia,"  therein  giving 
her  address  as  New  Hope,  Pa.;  that  said 
letter  bore  the  postmarlc  "Grangeville,  Idaho, 
Sept  Ist,  1904,"  and  "New  Hope,  Pennsyl- 
vania, Aug.  22,  1904,"  and  was  handed  there- 
after to  affiant,  in  which  appears  this,  "I 
had  hoped  Charley  was  the  only  one  of  the 
family  who  would  show  any  signs  of  in- 
sanity." Affiant  has  never  had  any  com- 
munication with  any  member  of  the  family, 
did  not  know  their  address,  and  the  last- 
mentioned  letter  seems  from  its  reading  to 
have  been  written  on  account  of  information 
received  from  one  Mrs.  Campbell,  post  office. 
Resort,  that  the  defendant  was  in  trouble. 
From  what  affiant  has  heard  and  from  said 
letter,  he  is  thoroughly  convinced  that  the 
defendant  has  near  relatives,  or  a  near  rela- 
tive, insane,  or  who  has  been  insane.  Then 
it  is  stated  that  affiant  will  be  unable  to 
ascertain  the  facts  In  regard  to  the  insanity 
of  the  near  relatives  of  defendant  in  time 
for  trial  at  the  present  term  of  court;  that 
defendant  has  no  relatives  in  Idaho,  as  far 
as  affiant  knows  or  believes;  that  there  is 
no  witness  or  person  in  this  state  that  this 
affiant  knows  or  has  known  of  by  which  he 
can  prove  anything  about  the  insanity  of  the 
relatives  of  defendant;  that  such  testimony 
will  be  absolutely  necessary  and  material  In 
the  defense  of  the  defendant:  that  affiant  Is 
convinced  that,  if  this  action  Is  postponed 


until  the  next  regular  term  of  this  court,  he 
can  either  have  a  personal  attendance  of 
some  person  who  will  testify  in  regard  to 
the  insanity  of  the  near  relatives  of  the  de- 
fendant, otherwise  he  can  obtain  a  deiKwi- 
tion  of  such  person  or  i)er8ons,  and  a  deposi- 
tion of  the  sui)eriutendeat  of  the  insane 
asylum  in  which  said  brother  was  detained; 
that  affiant  cannot  obtain  at  the  present  term 
of  court  the  facts  necessary  to  make  a  fair 
and  Just  defense  of  the  defendant,  and  with- 
out the  evidence  indicated  herein  the  defend- 
ant cannot  safely  go  to  trial;  that  iCffiant 
cannot  state  the  exact  facta  which  be  will 
be  able  to  prove  in  regard  to  the  Insanity  of 
the  near  relatives  of  the  defoidant,  nor  can 
be  ascertain  them  from  the  defendant,  who 
has  been,  as  affiant  is  informed,  long  absent 
from  big  home,  and  knows  nothing  of  his 
own  knowledge  about  the  same,  nor  can  af- 
fiant give  the  names  of  the  witnesses  by 
whom  he  can  prove  the  same,  but  affiant 
Is  certain  that,  if  this  cause  be  postponed,  be 
can  prove  that  the  brother  of  the  defendant  is 
or  has  been  Insane,  and  possibly  other  near 
relatives  of  defendant,  can  show  the  form 
such  insanity  assumed,  and  all  necessary  facts 
In  connection  thn-ewlth;  that  affiant  Is  in- 
formed that  the  home  of  defendant  was  in 
the  state  of  Pennsylvania;  that  his  relatives 
live  there,  and  much  of  the  evidence  which 
he  expects  to  procure  in  regard  to  such 
insanity  must  come  from  said  state. 

This  motion  was  overruled  on  the  9th  day 
of  September,  1904,  and  at  that  time  the 
court  fixed  the  time  for  trial  for  September 
19,  1904.  On  the  10th  day  of  September  an- 
other motion  was  filed,  which  counsel  for 
appellant  terms  a  renewal  of  his  motion  of 
the  9th,  and  supports  it  by  his  own  affidavit 
and  that  of  appellant.  The  affidavit  of  Mr. 
Scales  contains  no  new  matter  as  to  the 
alleged  insanity  of  defendant.  It  sets  out 
that  he  has  not  sufficient  time  to  prepare 
for  the  defense  of  defendant ;  that  the  place 
of  the  alleged  offense  is  about  70  miles  from 
Grangeville,  his  residence,  and  the  county 
seat,  in  the  mountains ;  "that  It  will  be  neces- 
sary to  take  depositions  of  witnesses  out  of 
the  state  of  Idaho  in  regard  to  the  Insanity 
of  the  near  relatives  of  defendant  or  to  have 
their  personal  attendance,  neither  of  which 
can  be  done  in  time  to  try  the  above  entitled 
cause  at  this  term  of  the  above  entitled 
court."  The  affidavit  of  defendant  shows 
that  he  has  a  brother,  Charles  A.  Wetter, 
who  is  insane,  the  nature  and  form  of  which 
insanity  he  does  not  know;  that  he  has  a 
father,  mother,  and  sister  living  In  Pennsyl- 
vania, post  office.  Furlong;  that  he  has  no 
relatives  in  the  state  of  Idaho ;  that  there  is 
no  person  In  the  state  of  Idaho  by  whom  he 
can  prove  anything  alM>ut  the  insanity  of  his 
said  brother ;  that  said  brother  was  confined 
in  the  insane  asylum  in  the  state  of  Cali- 
fornia; that  the  "Charlie"  referred  to  in  the 
letter  of  his  sister  mentioned  in  the  affidavit 
of  W.  N.  Scales  is  that  brother;  that,  if 
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this  action  is  postponed  for  the  term,  he  can 
and  will  have  the  depositions  for  personal 
attendance  of  his  father,  mother,  or  sister, 
giving  the  facts  and  circumstances  of  the 
insanity  of  said  brother,  and  possibly  other 
members  of  the  family ;  that  he  can  and  will 
have,  at  the  nest  term,  the  deposition  of  the 
snperintendeut  of  the  Insane  Asylum  In 
California,  in  which  his  brother  was  con- 
fined ;  that  since  the  alleged  ocrenee  affiant 
has  been  deprived  of  his  liberty,  and  has 
bad  no  opportunity  to  prepare  his  defense, 
and  is  not  prepared  at  this  time  to  go  to 
trial;  that  affiant  has  no  money,  but  in  a 
letter  of  his  said  sister  referred  to  she  in  sub- 
stance offers  to  aid  said  affiant  in  any  way 
she  can,  but  affiant  did  not  receive  said  let- 
ter until  daring  tbe  present  month.  This 
motion  was  overruled.  Tbe  next  step  shown 
by  tbe  record  was  an  "application  for  ex- 
amination of  witnesses."  It  was  for  an  or- 
der of  tbe  court  that  a  commission  be  issned 
to  take  tbe  testimony  of  Rebecca  Wetter, 
Ramsey  C.  Wetter,  and  Amelia  MagiU,  all 
of  Furlong,  state  of  Pennsylvania,  to  be  used 
on  behalf  of  defendant  at  his  trial.  This 
application  Is  supported  by  tbe  affidavit  of 
defendant  and  W.  N.  Scales,  bis  counsel,  in 
support  of  tbe  two  applications  for  continu- 
ance. In  bis  affidavit  defendant  recites  the 
facts  of  tbe  filing  of  the  information  on 
September  5,  1904,  and  the  plea  of  not  guilty 
September  8th,  then  recites  that  he  desires 
tbe  testimony  of  his  father,  mother,  and  sls- 
t»,  and  reiterates  that  they  reside  at  Fur- 
long, Pa.,  and  will  testify  as  to  the  fact  of 
tbe  Insanity  of  tbe  brother  of  defendant,  the 
form  of  such  insanity,  and  all  facts  and  cir- 
cumstances in  connection  therewith;  that 
such  testimony  is  necessary  and  material  in 
liehaif  of  defendant  in  the  trial  of  his  case. 
On  the  14th  day  of  September  this  applica- 
tion was  heard  by  the  court,  and  the  follow- 
ing order  made :  "The  above  entitled  matter 
coming  on  to  be  beard  on  tbe  14tb  day  of 
September,  1904,  at  tbe  hour  of  9  o'clock 
a.  m..  on  tbe  motion  and  application  of  the 
defendant  for  the  court  to  grant  a  commis- 
sion for  tbe  taking  of  depositions  of  witness- 
es alleged  to  be  re.siding  outside  of  the 
state,  it  appearing  to  the  court  that  the  de- 
fendant in  his  showing,  In  support  of  bis 
motion  and  application,  has  failed  to  make 
said  showing  until  said  cause  was  set  for 
trial,  and  that  tbe  time  is  too  short  to  pro- 
cure any  of  said  depositions,  and  witnesses 
have  been  subpcenaed  on  behalf  of  the  state, 
and  a  great  many  of  whom  reside  a  long 
distance  from  here,  and  already  a  big  ex- 
pense in  securing  them  has  been  Incurred, 
and  that  the  granting  of  said  commission 
would  be  useless  for  above  reasons,  and  the 
sbowing  is  too  indefinite  and  uncertain  as 
to  what  the  defendant  expects  to  prove  by 
said  witness.  It  is  therefore  ordered  that 
said  motion  and  application  to  take  deposi- 
tions Is  hereby  denied.  Edgar  C.  Steele, 
Dist  Judge." 


It  Is  next  shown  that  on  tbe  10th  day  of 
September,  1904,  defendant  caused  to  be  Is- 
sued a  subpoena  for  William  De  Moss  and 
others,  and  that  said  subiicena  was  placed  in 
the  hands  of  the  sheriff  of  Idaho  county  on 
the  same  day  for  service,  and  was  returned 
on  the  16th  day  of  September,  1904,  with 
witness  De  Moss  not  served.  Defendant  files 
a  motion  for  continuance  based  on  the  af- 
fidavit of  W.  N.  Scales,  bis  counsel,  and  tbe 
affidavits  of  Mr.  Scales  and  defendant  In 
support  of  other  motions  for  continuance 
heretofore  referred  to.  After  stating  all  tbe 
facts  relative  to  the  action  of  the  court  In 
denying  his  former  motions  for  continuance, 
Mr.  Scales  testifies  that  on  the  10th  day  of 
September,  1804,  he  telegraphed  to  the  sister 
of  defendant  at  Furlong,  Pa.,  asking  her  to 
come  to  Grangeville,  Idaho,  where  this  trial 
is  to  be  held,  and  on  September  16,  1904, 
received  a  letter  from  said  sister,  Mrs. 
Amelia  Magill,  in  which  she  stated:  "It  is 
impossible  for  any  of  the  family  to  come 
out,  owing  to  lack  of  money."  Also  this: 
"Personally,  we  have  no  doubt  as  to  Ru- 
dolph's [meaning  the  defendant]  Insanity." 
Affiant  says  that  inclosed  in  said  letter  was 
a  letter  to  Mr.  Wetter  from  A.  Stanley  Dolan 
signed  as  "Acting  Medical  Superintendent," 
the  letter  head  on  which  said  letter  was 
written  bearing  tbe  name  "Southern  Cali- 
fornia State  Hospital."  Tbe  letter  is  at- 
tached and  made  a  part  of  the  affidavit. 
"Affiant  Is  satisfied  that,  if  time  Is  given 
blm,  be  can  get  the  depositions  of  the  offi- 
cers of  that  asylum  to  be  used  In  this  action, 
showing  the  Insanity  of  defendant's  brother, 
with  the  facts  and  circumstances  and  form 
thereof.  Affiant  had  learned  today  that 
Peter  Corlskin,  of  Meadows,  Idaho,  has 
known  defendant  well  and  Intimately  and 
win  testify  to  the  good  character  of  defend- 
ant, and  at  least  that  be  considered  the  de- 
fendant 'ofT  at  times,  but  tbe  exact  nature 
of  his  testimony  affiant  has  been  unable  to 
learn,  as  the  defendant  gave  blm  no  Informa- 
tion as  to  this  witness,  and  affiant  learned 
It  from  one  of  the  witnesses  now  present, 
Mr.  Goodman ;  that  De  Moss,  one  of  the 
witnesses  for  the  defendant,  and  for  whom 
a  subpoena  was  issued,  has  not  been  found, 
and  affiant  is  Informed  that  be  is  now  in 
Walla  Walla,  Washington;  said  De  Moss 
was  a  partno:  of  defendant  and  lived  with 
defendant  in  tbe  same  cabin,  as  defendant 
informed  affiant,  and  was  present  Just  be- 
fore defendant  committed  tbe  alleged  offense, 
and  knows  what  occurred  Just  prior  to  said 
alleged  offense;  that  affiant  has  not  been 
able  to  learn  what  said  De  Moss  will  testify 
to  on  account  of  the  limited  time  which  he 
has  bad  to  prepare  the  defense  of  defend- 
ant, and  defendant  has  not  been  able  to 
Inform  affiant  as  to  what  said  De  Moss  will 
testify  to,  and  defendant  cannot  safely  go  to 
trial  without  said  witness."  The  letter  above 
referred  to  is  as  follows:  "Mr.  Wetter, 
Borough  of  New  Hope,  B&uka  Co^  Pa. — 
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Dear  Sir:  Cbarles  A.  Wetter,  who  is  a 
patient  In  this  hospital,  has  repeatedly  writ- 
ten to  bis  friends  and  received  no  reply.  He 
is  very  much  distressed  and  quite  despondent 
from  this  fact  Will  you  please  answer  talm? 
He  was  committed  here  under  the  name  of 
Brainbridge.  I  enclose  a  letter  addressed  to 
me  by  him,  which  shows  how  he  feels  re- 
garding this  matter.  A.  Stanley  Dolan,  Act- 
ing Medical  Supt"  The  above  letter  is  dated 
November  3,  1888,  and  from  Fatten,  Cal. 
On  the  19th  day  of  September  this  motion 
was  denied. 

It  has  seemed  best  to  give  almost  verba- 
tim the  showing  made  by  the  defendant  in 
his  affidavits  for  a  continuance  of  the  case 
until  a  future  term  of  the  court,  for  the 
reason  that  his  learned  counsel  Insists  that 
the  court  erred  in  not  granting  a  continu- 
ance, and  also  in  refusing  his  application 
to  take  the  depositions  of  witnesses  in  Penn- 
sylvania. An  examination  of  the  record  con- 
vinces us  that,  unless  there  is  error  In  the 
orders  of  the  court  overruling  defendant's 
motions  for  continuance,  bis  application  to 
take  depositions,  or  his  instroctlous  to  the 
Jury  on  the  question  of  insanity,  the  Judg- 
ment must  be  affirmed,  as  the  record  abund- 
antly shows  that  unless  the  defendant  was 
insane  at  the  time  of  the  commission  of  the 
homicide  to  such  an  extent  that  he  was  not 
responsible  for  his  atts,  the  verdict  of  the 
Jury  was  entirely  Justified.  Indeed,  coun- 
sel for  defendant  rests  his  entire  argument 
on  the  alleged  errors  of  the  court  in  re- 
fusing to  permit  him  to  show  that  a  brother 
of  defendant  had  been  committed  to  the  In- 
sane asylum  in  California,  at  some  time  in 
the  past,  and  the  instructions  of  the  court 
on  the  law  where  the  plea  of  insanity  is 
interposed. 

It  is  first  argued  by  counsel  for  appellant 
that  defendant  was  unduly  forced  to  trial, 
and  without  sufficient  time  to  prepare  bis 
defense.  A  careful  reading  of  the  nfiidavlts 
in  support  of  the  applications  for  a  contin- 
uance does  not  convince  us  that  there  is 
much  merit  In  this  contention.  It  is  only 
shown  that  a  continuance  of  the  hearing 
of  the  case  would  result  in  establishinK  the 
fact  that  a  brother  of  defendant  had  at  some 
time  been  committed  to  an  Insane  asylum  In 
California.  It  is  not  shown  or  Intimated  the 
nature  or  cause  of  such  insanity,  or  wheth- 
er it  was  hereditary.  Unless  hereditary.  It 
would  certainly  be  of  but  little  assistance 
to  defendant  in  his  defense  on  the  plea  of 
insanity.  In  the  order  of  the  court  denying 
defendant's  application  to  secure  the  evi- 
dence of  the  close  relatives  of  defendant 
in  the  state  of  Pennsylvania  It  is  stated 
that  this  ''application  was  not  made  ttntii 
after  the  cause  was  set  down  for  trial, 
•  •  •  and  the  showing  is  too  Indefinite 
and  uncertain  as  to  what  the  defendant  ex- 
pects to  prove  by  said  witnesses."  It  will 
be  observed  that  at  no  time  or  place  in  the 


record  is  It  shown  Just  what  defendant  ex- 
pects to  prove  by  bis  eastern  relatives,  ex- 
cepting that  a  brother  was  confined  in  the 
asylum  of  California,  and  a  possibility  that 
it  may  be  shown  that  other  instances  of 
insanity  might  be  traced  in  the  past  history 
of  defendant's  ancestors.  Even  If  all  tliese 
facts  should  he  conceded  by  the  prosecution, 
still,  upon  the  trial  evidence  of  witnesses 
who  were  Intimately  associated  with  defend- 
ant at  and  about  the  time  of  the  alleged 
homicide,  who  heard  what  he  said,  observed 
what  he  did,  his  condition  Just  prior  to  and 
immediately  following  the  commission  of  the 
alleged  crime,  his  threats  and  the  reasons 
he  gave  for  the  commission  of  the  act,  ail 
these  would  be  considered  by  the  Jury  iu 
their  efforts  to  determine  the  condition  of 
defendant's  mind,  and  whether  or  no  he  was 
in  that  condition  mentally  that  he  did  not 
know  he  was  committing  a  crime  against  the 
laws  of  nature  and  man.  The  mere  fact 
that  insanity  may  exist  in  his  family  is  not 
of  itself  BuiHclent  to  excuse  the  defendant 
from  the  responsibility  he  owes  to  his  fel- 
low men,  neither  would  It  avail  him  if  he 
were  able  to  prove  by  the  witness  Peter  Corl- 
skin  that  he  was  "off"  at  times. 

The  question  to  be  determined  In  cases  of 
this  character  is,  was  the  defendant  at  the 
time  of  the  homicide  so  mentally  unbalanced 
that  be  was  not  responsible  to  God  or  man 
for  the  commission  of  the  act?  If  he  men- 
tally knew  it  was  wrong  to  take  the  life  of 
a  human  being,  and  imder  these  conditions 
did  commit  the  offense  charged  to  him  by 
the  Information  with  malice,  hatred,  or  re- 
venge, be  is  morally  and  legally  responsible 
for  the  act  and  should  suffer  the  conse- 
quences. He  might  at  times  be  "a  little 
off,"  and  yet  entirely  responsible  at  the  time 
of  the  commission  of  the  crime  charged  to 
him.  It  might  be  that  Insanity  existed  in 
bis  family  from  its  earliest  history,  and  yet 
that  would  not  excuse  him.  It  would  only 
be  a  circumstance  In  his  favor,  to  be  con- 
sidered with  other  evidence  as  to  his  past 
history,  his  language,  acts,  and  conduct  at 
the  time  of  the  homicide  and  prior  thereto. 
In  fact,  an.vtblng  in  his  past  life  showing  any 
indication  of  insanity  should  and  would  be 
considered  by  the  Jury.  It  would  be  a  very 
dangerous  precedent  to  say  that  because 
Insanity  existed  in  his  family  he  should  have 
immunity.  Further  than  that,  it  should  be 
considered  In  cohnectlon  with  other  evidence 
in  the  case  showing  the  condition  of  defend- 
ant's mind  at  and  about-  the  time  of  the 
homicide.  It  Is  true  It  would  be  a  strong 
circumstance  to  show  that  he  was  not  so 
mentally  and  morally  depraved  as  to  take 
the  life  of  two  human  belnfss  and  attempt 
the  life  of  the  third,  but,  nevertheless,  it 
would  still  be  Incumbent  upon  biro  to  show 
that  legal  Insanity,  and  not  moral  depravity, 
prompted  the  act.  Human  life  Is  very  sa- 
cred in  the  eyes  of  the  law,  and,  whilst  courts 
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sbould  always  guard  with  the  utmost  dili- 
gence the  rights  of  all  parties  charged  with 
crime,  at  the  same  time  they  should  be 
watchful  of  the  rights  of  the  people  and 
not  permit  parties  charged  with  homicide  to 
go  unpunished  on  the  plea  of  insanity,  unless 
there  is  a  foundation  In  fact,  reason,  and 
Justice  to  believe  that  the  Insanity  was  of 
such  a  character  that  the  party  pleading  It 
■was  so  mentally  unbalanced  that  he  was  not 
responsible  for  his  conduct  We  do  not  wish 
to  be  understood  as  holding  ttiat  Iiereditary 
Insanity,  or  the  insanity  of  a  brother  or 
sister,  or  the  insanity  of  any  near  blood  re- 
lation of  the  party  charged,  may  not  be 
shown;  to  the  contrary,  we  are  of  opinion 
tliat  such  evidence  is  entirely  competent, 
and  when  introduced  sbould  be  carefully 
considered  by  the  Jury.  The  question  is, 
was  the  showing  sufficient  under  the  facts 
In  this  case  to  warrant  the  court  in  grant- 
ing a  continuance  of  the  case  or  granting  an 
order  to  take  depositions,  which  would  have 
necessitated  a  continuance  until  another 
term  of  the  court?  It  will  be  observed  that 
there  is  no  positive  statement  that  hereditary 
insanity  esJsts  in  the  family  of  the  defend- 
ant. There  is  a  positive  statement  that  a 
brother  of  defendant  had  been  confined 
In  an  Insane  asylum  in  California.  This 
may  have  l>een  an  isolated  case  in  that 
family.  There  are  numerous  causes  for  this 
dreaded  malady,  and  by  no  means  always 
traceable  to  heredity.  Intoxication  and  self- 
abuse  are  frequently  responsible  for  insanity. 
In  this  case  learned  counsel  for  the  state 
In  his  oral  argument  In  this  court  saw  fit 
to  refer  to  the  defendant  as  having  "crow- 
bar" insanity,  a  specie  with  which  we  are 
not  familiar,  but  doubtless  he  based  it  on 
the  evidence  of  defendant  who  testified  that 
at  some  time  a  crowbar  had  fallen  on  his 
head  and  thereafter  it  had  affected  his  mind 
at  times.  Counsel  for  appellant  cites  Law- 
son's  Criminal  Defenses,  vol.  2,  p.  465;  People 
V.  Garbutt,  17  Mich.  9,  07  Am.  Dec.  162,  by 
tliat  eminent  jurist  and  chief  justice,  Cooley. 
We  are  in  full  accord  with  all  that  is  said 
In  that  opinion,  but  the  facts  in  that  case 
and  the  one  at  bar  are  entirely  different 

It  is  earnestly  urged  by  counsel  for  ap- 
pellant that  he  was  not  given  sufficient  time 
within  which  to  prepare  his  defense.  It  is 
shown  that  the  alleged  homicide  was  com- 
mitted on  or  about  the  Idtb  day  of  July, 
19W.  The  preliminary  examination  was  held 
on  the  1st  day  of  August  1904.  The  in- 
fomintion  was  filed  September  5th,  and  the 
time  for  trial  fixed  for  September  19th  there- 
after. It  will  thus  be  seen  that  counsel  had 
from  the  1st  day  of  August  until  the  time  of 
the  trial  to  correspond  with  the  relatives  of 
defendant  In  Pennsylvania.  The  only  Infor- 
mation he  could  get  was  that  they  were  un- 
able to  be  present  at  the  trial  for  "lack  of 
money,"  as  stated  by  the  sister  of  defendant. 
It  seems  that  the  family  knew  that  a  brother 


of  defendant  had  been  committed  to  an  in- 
sane asylum  in  the  state  of  California  in  the 
year  1898,  or  was  an  Inmate  of  said  In- 
stitution at  that  time,  as  shown  by  a  letter 
of  the  acting  superintendent  to  the  father 
of  defendant  It  may  be  that  the  learned 
trial  judge  was  satisfied  that  a  continuance 
of  the  case  until  a  future  term  of  court 
would  result  in  no  benefit  to  defendant  from 
any  evidence  he  might  procure  from  his  rela- 
tives in  Pennsylvania.  The  evidence  taken 
on  the  preliminary  examination  was  acces- 
sible to  blm,  and  from  that  he  may  have 
been  thoroughly  convinced  that  any  evidence 
of  hereditary  Insanity  in  the  family  of  de- 
fendant would  be  of  little  weight  compared 
with  the  threats,  actions,  and  conduct  of 
defendant  at  and  alMut  the  time  of  the  com- 
mission of  the  homicide,  and  it  Is  not  denied 
that  defendant  committed  the  act  That  the 
granting  or  refusing  to  grant  a  continuance 
is  largely  within  the  discretion  of  the  court 
has  long  been  settled  in  this  state.  In  Ter- 
ritory V.  Guthrie,  2  Idaho  (Hash.)  432, 17  Pac.  89, 
in  an  opinion  by  Mr.  Justice  Broderick,  it  is 
said:  "An  application  for  a  continuance  Is 
addressed  to  the  sound  judicial  discretion 
of  the  court,  and  appellate  courts  have  uni- 
formly refused  to  disturb  a  ruling  on  such 
questions,  unless  It  appears  that  there  was  an 
abuse  of  discretion."  Practically  the  same 
language  is  used  In  People  v.  Walter,  decided 
by  our  territorial  Supreme  Court  in  1891,  1 
Idaho,  386.  The  last  expression  of  this  court 
to  which  our  attention  has  been  called  is  In 
State  V.  Rice,  7  Idaho,  762,  66  Pac.  87.  On 
this  subject  the  syliabns  says:  "Refusal  to 
grant  a  continuance  l>eing  a  matter  legally 
within  the  discretion  of  the  lower  court,  a 
Judgment  of  conviction  will  not  be  reversed 
by  reason  of  such  refusal,  unless  it  Is  appar- 
ent from  the  record  that  such  discretion  has 
been  abused,  and  that  defendant  has  been 
prejudiced  thereby."  The  reason  of  this  rule 
is  80  sound  and  well  settled  that  a  discussion 
would  seem  unnecessary.  It  has  its  origin 
in  the  fact  that  the  trial  Judge  is  cognizant 
of  all  the  facts  and  conditions  existing  from 
the  earliest  stages  of  the  proceedings  and  is 
presumed  to  enforce  the  law  in  such  a  man- 
ner that  all  parties  charged  with  crime  shall 
have  a  fair  and  impartial  trial.  It  is  equally 
his  duty  to  see  that  the  law  Is  administered 
and  guilty  parties  brought  to  justice  and 
required  to  pay  the  penalty  of  their  crimes 
without  unnecessary  delay. 

It  Is  urged  by  the  Attorney  General  and 
his  associates  that  many  witnesses  could  have 
been  produced  at  the  trial  who  were  ac- 
quainted with  the  defendant  at  that  time 
and  for  months  just  prior  to  the  homicide. 
Indeed,  many  witnesses  were  examined  who 
were  acquainted  with  defendant,  and  who 
testified  as  to  his  threats,  actions,  and  con- 
duct immediately  l>efore  the  commission  of 
the  act,  and  what  he  said  and  did  thereafter. 
With  all  these  facts  before  us,  can  we  say  that 
the  testimony  of  bis  father,  mother^e^ij^te^ 
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(who  have  not  seen  lilm  for  years)  that  a 
brother  of  defendant  had  been  an  inmate  of 
an  Insane  asylum,  or  the  testimony  of  the 
superintendent  of  such  institution  that  at 
one  time  he  had  in  his  care  a  brother  of 
defendant,  or  the  testimony  of  Peter  Corl- 
sliin  that  be  thought  at  times  defendant  was 
"a  little  off,"  could  overcome  the  direct  and 
l)osltive  statements  of  witnesses  who  were  in 
bis  company  and  observed  bis  actions,  beard 
his  language  in  the  way  of  threats  Just  prior 
to  the  bomicide,  and  what  he  said  after  the 
commission  of  the  act?  We  are  of  the  opin- 
ion that  the  presence  in  court  of  all  the  wit- 
nesses whose  testimony  defendant  asked  time 
to  procure  would  not  have  changed  the  re- 
sult in  the  least.  In  State  v.  Rice,  supra,  in 
the  flfth  clause  of  the  syllabus,  it  is  said: 
"An  order  denying  a  continuance  upon  tbe 
ground  that  a  witness  whose  testimony  is 
desired  by  tbe  defendant  is  not  ground  upon 
which  a  reversal  can  be  based,  where  it  ap- 
pears from  the  record  that  the  testimony  of 
such  witness  could  not  have  changed  tbe  re- 
sult of  the  trial."  It  is  shown  by  tbe  record 
that  defendant  testified  that  be  attributed 
his  trouble  to  an  accident,  and  not  traceable 
to  bis  parents  or  ancestors,  and  that  a  crow- 
bar had  once  fallen  on  bis  head  and  ever 
since  he  has  had  severe  headaches,  accom- 
panied by  dizziness.  That  he  fully  knew  and 
understood  what  be  was  doing  is  shown  by 
the  testimony  of  Wm.  Allen,  who  testified: 
"I  beard  him  make  threats  about  ten  days 
before  this.  He  always  called  Mr.  Long  'this 
Dutchman.'  He  says:  'If  that  Dutcliman 
ever  comes  over  here,  I'll  fix  him  plenty.' 
He  was  sitting  In  a  wheelbarrow  and  the 
handle  of  a  revolver  was  sticking  out  of 
his  pocket.  I  could  see  it  all  the  time.  'I 
have  got  a  little  thing  right  here  that  will 
do  tbe  business,'  he  says,  'I  am  carrying  It 
on  purpose  for  him.' "  Other  threats  are 
shown,  and  It  is  also  shown  that  after  tbe 
homicide  he  met  some  parties  on  tbe  trail 
and  said  to  them:  "I  have  meat  over  there. 
I  think  I  have  killed  a  dutchraan  In  the 
cabin;  I  don't  know  whether  I  got  any  more, 
they  ran  so  fast.  They  were  too  swift  for 
me."  A  number  of  witnesses  testified  that  be 
bad  been  drinking  liquor  that  day  and  was 
intoxicated  at  tbe  time  he  started  to  the 
cabin,  the  scene  of  the  homicide.  In  pre- 
scribing the  duties  of  the  court  in  applica- 
tions to  take  testimony  outside  of  tbe  state 
and  of  the  character  of  the  one  in  this  case, 
section  8181.  Rev.  St.  1887,  says:  "If  the 
court  or  Judge  to  whom  the  application  is 
made  is  satisfied  of  tbe  truth  of  the  facts 
therein  stated,  and  that  the  examination  of 
the  witness  is  necessary  to  the  attainment  of 
Justice,  an  order  must  be  made  that  a  com- 
mission be  issued  to  take  his  testimony,  and 
the  court  or  Judge  may  insert  in  tEe  order 
a  direction  that  tiie  trial  of  the  indictment 
be  stayed  for  a  specified  time,  reasonably 
sufficient  for  the  execution  and  return  of  the 
commission."    With  tbe  discretion  given  the 


trial  court  to  determine  questions  of  tbis 
character,  with  the  evidence  of  defendant 
himself  that  he  only  attributes  tbe  condition 
of  bis  mind  at  times  to  an  injury,  with  bis 
threats  repeated  to  different  ones  and  bin 
execution  of  them,  we  do  not  think  tlie  trial 
judge  abused  the  discretion  reposed  in  him 
by  tbe  refusal  of  the  application  for  con- 
tinuance or  tbe  refusal  to  grant  the  order  to 
take  testimony. 

The  next  assignment  of  error  is  based  up- 
on tbe  refusal  of  the  court  to  permit  tbe  de- 
fendant to  answer  the  following  questions: 
"Where  was  your  brother  the  last  you  knew 
of  him?"  The  witness  prior  to  tbe  question 
had  testified  where  he  had  resided  for  a 
number  of  years;  that  he  bad  lived  in  Idaho 
county  about  10  years;  was  born  in  Pennsyl- 
vania; had  no  relatives  in  Idaho;  his  sister, 
brother-in-law,  father,  and  mother  reside  in 
Pennsylvania;  that  be  bad  a  brother  not  in 
Pennsylvania.  Then  follows  the  above  ques- 
tion. The  county  attorney  objected  to  the 
question  as  Immaterial.  The  objection  was 
sustained.  It  will  be  observed  that  there 
was  no  foundation  laid  for  this  question. 
Tbe  court  was  not  informed  of  the  purpose 
or  why  It  was  material.  Until  there  is  some 
reason  shown  why  it  was  material  where 
the  brother  of  defendant  was  the  last  be 
knew  of  him,  it  was  certainly  immaterial, 
and  there  was  no  error  In  sustaining  tbe 
objection. 

Specification  of  error  No.  C  Is  based  upon 
the  first  Instruction  given  by  the  court,  to 
wit:  "Murder  is  the  unlawful  killing  of  a 
human  being  with  malice  aforethought  An 
unlawful  killing  means  any  killing  of  a 
human  being  which  Is  not  Justifiable  or  ex- 
cusable by  the  law  as  explained  herein. 
The  phrase  'malice  aforethought'  means  a 
thing  done  with  a  wicked  and  corrupt  mo- 
tive. It  is  not  confined  to  anger,  hatred,  and 
revenge  by  one  against  another,  although 
it  evidences  a  thing  done  tlirough  anger, 
hatred,  or  revenge.  It  also  evidences  any 
other  unjustifiable  motive  with  which  the 
act  Is  done.  Hence,  malice  Is  not  confined  to 
ill  will  which  one  individual  holds  toward 
another,  but  It  Is  Intended  to  denote  any 
action  flowing  from  a  wicked  and  corrupt 
motive.  A  thing  done  with  a  wicked  mind, 
when  the  act  has  been  attended  with  such 
circumstances  as  evince  plain  indications  of 
a  heart  which  regards  not  Its  social  duty, 
and  which  Is  fatally  bent  on  mischief.  Is  done 
with  malice."  It  is  suggested  by  counsel  for 
the  state  that  this  instruction  is  almost  h 
literal  copy  of  the  definition  of  malice  found 
In  Mr.  Blashfield's  excellent  work  on  Instruc- 
tions to  Juries,  vol.  2,  Instruction  1482,  p. 
Cll.  An  examination  of  this  authority  sus- 
tains tbe  contention  of  the  Attorney  General. 
Mr.  Blashfield  cites  Davis  v.  People,  19  III. 
74,  75;  Gomm.  v.  Webster,  5  Gush.  (Mass.) 
295,  52  Am.  Dee.  711.  We  find  no  error  In 
this  Instruction. 

The  objection  most  seriously  urrcd,  Jby 
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counsel  for  defendant  to  the  InstrnctJons 
given  by  the  court  relates  to  the  question  of 
insanity,  being  instruction  No.  8.  It  fol- 
lows: "Under  the  plea  of  not  guilty,  testi- 
mony as  to  the  sanity  or  the  insanity  of  the 
accused  may  be  introduced.  Every  man  is 
presumed  to  be  sane  and  to  possess  a  sutn- 
clent  degree  of  reason  to  be  responsible  for 
his  crimes,  until  the  contrary  be  proven  to 
the  satisfaction  of  the  jury.  To  establish 
a  defense  on  the  ground  of  insanity,  it  must 
be  clearly  proven  that  at  the  time  of  com- 
mitting the  act,  the  accused  was  laboring 
under  such  a  defective  reason  from  disease 
of  the  mind  as  not  to  know  the  nature 
and  quality  of  the  act  he  was  doing,  or,  if 
he  did  know  the  nature  and  quality  of  the 
act,  that  he  did  not  know  he  was  doing  what 
was  wrong.  By  saying  that  it  must  be 
shown  that  he  did  not  know  be  was  doing 
what  was  wrong  the  law  means  moral  wrong. 
A  man  may  want  the  capacity  to  distinguish 
between  the  various  shades  of  Illegality 
which  the  law  assigns  to  a  particular  act, 
and  yet  be  sane.  This  is  not  what  is  meant 
by  tile  power  to  distinguish  between  right 
and  wrong  as  one  of  the  tests  of  sanity,  and 
because  an  accused  has  not  the  mental  capa- 
city to  know  whether  an  act  Is  legal  or  il- 
legal, or  believes  bis  act  to  be  legal,  is  no 
defense.  The  meaning  of  the  law  is  that  he 
had  not  the  mental  capacity  to  know  that  he 
was  doing  a  moral  wrong.  If  his  mind  is 
not  so  diseased  at  the  time  of  the  killing  as 
to  prevent  him  from  knowing  the  nature 
and  quality  of  his  act.  or  if  he  did  know  the 
nature  and  quality  of  his  act,  that  he  was 
morally  doing  a  wrong,  he  has  suflicient 
mental  capacity  to  be  responsible  for  his  acts- 
•  •  •  This  last  I  will  read  again:  If 
his  mind  is  not  so  diseased  at  the  time 
of  the  killing  as  to  prevent  him  from  know- 
ing the  nature  and  quality  of  his  act,  or  if 
he  did  know  the  nature  and  quality  of  his 
act,  that  be  didn't  know  he  was  morally  do- 
ing a  wrong,  he  has  sufficient  mental  ca- 
pacity to  be  responsible  for  his  acts,  *  *  • 
or  If  he  did  know  he  was  doing  morally 
wrong,  he  has  sufficient  mental  capacity  to 
be  responsible  for  his  acts  in  so  far  as  his 
insanity  is  concerned.  If  the  defendant  at 
the  time  of  the  killing  of  Christ  Ixmg  was 
Insane  as  above  defined,  be  would  not  be 
guilty  of  either  murder  in  the  first  degree, 
or  murder  in  the  second  degree,  or  man- 
slaughter, and  should  be  acquitted:  and  if 
from  the  evidence  you  have  a  reasonable 
doubt  as  to  whether  the  defendant  was  In- 
sane you  should  acquit  the  defendant." 
Whilst  this  instruction  is  somewhat  vague, 
and  could  have  been  given  in  fewer  words 
and  less  argumentative,  and  with  equal  force 
and  effect  to  the  Jury,  still  we  think  there 
was  but  one  conclusion  to  be  drawn  from  it, 
and  that  was,  if  he  knew  the  nature  and 
natural  effect  of  bis  act,  he  was  guilty, 
otherwise  he  should  be  acquitted.  On  the 
question  of  Insanity,  we  refer  to  State  v. 


Larkins,  47  Pac.  945,  and  State  v.  Shuft,  72 
Pac.  66.5.  The  authorities  are  collated  In 
these  decisions  and  the  position  of  this  court 
clearly  defined.  Of  course,  that  part  of  the 
instruction  wherein  the  jury  were  told  that 
"to  establish  a  defense  on  the  ground  of  In- 
sanity, it  must  be  clearly  proven  that  at  the 
time  of  committing  the  act  the  accused  was 
laboring  under  a  defective  reason,"  etc.,  was 
erroneous,  and  not  the  law.  It  Is  not  In- 
cumbent on  the  defendant  to  "clearly  prove" 
that  he  was  insane;  but,  on  the  other  hand, 
when  he  succeeds  In  establishing  in  the 
minds  of  the  jurors  a  reasonable  doubt  as 
to  his  sanity,  he  is  entitled  to  an  acquittal. 
State  V.  Shuff  (Idaho)  72  Pac.  664.  Th» 
remainder  of  the  instruction  correctly  statea 
the  law  on  the  subject.  The  erroneous  por- 
tion of  the  instruction,  however,  could  not 
have  prejudiced  the  defendant  in  this  case, 
for  the  reason  that  he  utterly  failed  to  show 
insanity  or  any  Indication  thereof  as  exist- 
ing at  the  time  of  the  commission  of  the 
offense  charged.  It  must,  therefore,  follow 
that,  having  failed  to  produce  any  evidence 
which  would  tend  to  raise  in  the  minds  of 
the  jurors  any  doubt  as  to  his  sanity,  the 
instruction  on  this  point  could  not  have  prej- 
udiced him  in  any  respect. 
Judgment  affirmed. 

AILSHIE,  and  8ULUVAN,  JJ..  concnr. 


SAND   POINT   WATER   &   LIGHT  CO.   v. 

PANHANDLE  DEVELOPMENT  CO. 

(Supreme  Court  of  Idaho.    Nov.  10,  1905.) 

1.  Waters  —  Appropriation  —  Notice  of 
Claim. 

One  who  posted  and  recorded  notice  of  in- 
tention to  appropriate  waters  under  Act  Feb. 
25,  1899  (Soss.  Laws  1899,  p.  380),  and  within 
00  days  thereafter  commenced  work  on  his 
proposed  diverting  worlcs,  and  continued  the 
prosecution  of  such  work  with  reasonable  dili- 
gence, is  entitled  to  have  his  appropriation  date 
from  the  posting  of  his  notice  ;  and  the  right  thus 
acquired  is  prior  and  superior  to  the  rights  of 
any  subsequent  appropriator  claiming  either 
by  posting  of  notice  and  compliance  witii  the 
statute,  or  an  actual  diversion  and  application 
of  the  water. 

2.  Same— Time  of  Appropriation. 

One  who  posts  and  records  notice,  and  in 
all  respects  pursues  the  successive  steps  pre- 
cribed  by  Act  Feb.  25,  1809  (Laws  1809,  p. 
.380),  is  entitled  to  have  his  right  relate  back  to 
the  date  of  posting  notice. 

3.  Same. 

In  such  case  the  appropriation  is  initiated 
by  posting  the  notice,  and  an  inchoate  right 
thereby  arises  which  may  ripen  into  a  complete 
appropriation  upon  the  final  delivery  of  the 
waters  to  the  place  of  intended  use. 

4.  Same— Appropriation— How  EFvecrrED. 

A  person  desiring  to  appropriate  the  waters 
of  a  stream  may  do  so  either  by  actually  divert- 
ing the  water  and  applying  it  to  a  beneficial  use, 
or  he  may  pursue  the  statutory  method  by  post- 
ing and  recording  his  notice,  and  commencing 
and  prosecuting  his  work  within  the  time  and 
in  the  manner  prescribed  by  the  statute ;  and  in 
the  latter  case  his  right  will  relate  back  to  the 
date  of  posting  his  notice. 
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5.  Samb—Divemiow— Diligence. 

Where  an  appropriator  posted  his  notice  on 
December  16,  1902,  claiming  a  certain  amount 
of  the  waters  of  a  stream,  and  thereafter,  and 
on  the  14th  day  of  January,  1903,  commenced 
work  on  roads,  surveys,  etc.,  preparatory  to 
constructing  the  diverting  works,  and  kept  at 
least  one  man  at  the  work  continuously  from 
that  date  until  date  of  trial,  and  expended  over 
$1,700  on  the  work  from  the  commencement 
thereof  until  February  8,  1904,  and  had  built 
one  mile  of  wagon  road  along  the  course  of  the 
stream  and  had  built  3,400  feet  of  flume,  and 
such  work  was  prosecuted  in  a  mountainous 
country  where  the  winters  are  long  and  rough 
and  the  snow  fall  is  heavy,  held,  that  the  work 
has  been  prosecuted  with  reasonable  diligence 
as  required  by  section  0  of  Act  Feb.  25,  1899 
(Sess.  Laws,  1899,  p.  381). 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Kootenai 
County;  R.  T.  Morgan,  Judge. 

Plaintiff,  the  Sand  Point  Water  &  Light 
Company,  commenced  an  action  against  the 
defendant,  the  Panhandle  Development  Com- 
pany, praying  an  injunction  against  the  de- 
fendant to  restrain  and  enjoin  defendant 
from  diverting  the  waters  of  Switzer  and 
West  Sand  creek,  or  in  any  manner  inter- 
fering with  them  or  depriving  plaintiff  of 
the  use  thereof.  Judgment  for  plaintiff, 
from  which  judgment  and  an  order  denying 
defendant's  motion  for  a  new  trial,  defend- 
ant appealed.    Reversed. 

Wm.  H.  Batting,  B.  M.  Heyburn,  and  My- 
ron A.  Folsom,  for  appellant  Chas.  L.  Heit- 
man,  for  respondent 

AILSHIE,  J.  Prior  to  hearing  this  case 
on  its  merits,  the  respondent  filed  and  pre- 
sented a  motion  to  dismiss  the  appeal,  and 
also  a  motion  to  strike  from  the  transcript 
the  appellant's  statement  on  motion  for  a 
new  trial.  We  have  carefully  examined  the 
record  and  affidavits  used  on  the  hearing 
of  these  motions  and  have  concluded  that 
both  motions  should  be  overruled,  and  it 
is  so  ordered. 

This  action  was  commenced  by  the  re- 
spondent corporation  to  restrain  the  appel- 
lant corporation  from  diverting  and  ap- 
propriating the  waters  of  Sand  creek  and 
Switzer  creek  in  Kootenai  county,  and  to 
restrain  and  enjoin  the  defendants  from  in- 
terfering with  or  diverting  the  waters  of 
those  streams  in  any  way  or  manner  that 
would  interfere  with  the  rights  and  ap- 
propriation of  the  plaintiff.  The  case  went 
to  trial  upon  complaint  and  answer,  and  re- 
sulted In  a  Judgment  for  the  plaintiff,  from 
which  Judgment  and  an  order  denying  a  mo- 
tion for  a  new  trial,  the  defendant  has  ap- 
pealed. 

The  substance  of  the  trial  court's  findings 
of  fact  Is  that  the  plaintiff's  grantor  was 
the  prior  appropriator  of  the  waters  of 
Switzer  creek  and  the  west  branch  of  Sand 
creek,  situated  in  Kootenai  county,  and  that 
such  appropriation  dates  from  September  26, 
1903,  the  date  on  which  respondent's  grantor 
made  his  application  to  the  State  Engineer 


for  a  permit  to  divert,  appropriate,  and  use 
the  waters  of  those  streams  to  the  extent 
of  20  cubic  feet  per  second.  The  court  finds 
that  plaintiff  and  its  grantor  had  performed 
all  the  acts  and  requirements  necessary  or 
imposed  by  the  statute  for  the  protection  of 
Its  appropriation,  and  had  diverted  the 
waters  and  applied  them  to  a  beneficial  use 
in  supplying  the  village  of  Sand  Point  and 
its  inhabitants  with  water  for  domestic  uses 
and  fire  purposes.  The  court  also  finds  that 
the  respondent's  appropriation  was  and  Is 
prior  to  that  of  the  appellant  and  so  ordered 
and  decreed.  The  appellant  contends  that 
the  undisputed  facts  as  disclosed  by  the  evi- 
dence and  appearing  upon  the  record  show 
clearly  and  beyond  question  that  the  court's 
findings  are  unsupported  by  the  evidence, 
and  that  he  should  have  found  that  appel- 
lant's water  right  from  these  streams  is 
prior  and  superior  to  the  rights  of  reexx>nd- 
ent,  and  that  the  findings  of  the  court  in  this 
respect  are  wholly  unsupported.  The  facts 
as  they  appear  from  the  record  upon  this 
point  are  substantially  as  follows: 

On  December  16,  1902,  appellant's  grantors 
located  a  water  right  on  West  Sand  or  Mill 
creek  in  Kootenai  county,  and  the  location 
notice  thereof  was  posted  and  duly  filed 
and  recorded  In  the  ofllce  of  the  county 
recorder  of  Kootanal  county,  and  there- 
after, In  due  time,  was  filed  In  the  office 
of  the  State  Engineer  at  Boise  city.  With- 
in a  few  days  thereafter  the  same  par- 
ties duly  and  regularly  made  two  addition- 
al locations  on  these  streams.  On  the  14tb 
day  of  January,  1903,  and  about  29  days  af- 
ter making  the  first  location,  work  was  com- 
menced, which  consisted  in  cutting  out  a 
trail  up  the  canyon,  and  making  a  survey 
for  fiumes  and  ditches.  Work  was  con- 
tinuously prosecuted  from  that  time  until 
the  date  of  the  trial  of  this  cause,  with  at 
least  one  man  on  the  ground  all  the  time 
engaged  In  building  a  road,  and  a  flume  and 
ditch  through  which  to  carry  the  waters  of 
these  streams,  and  the  general  work  Incident 
to  the  construction  of  the  diverting  work 
for  carrying  out  the  purposes  for  which  the 
appropriation  was  being  made.  An  itemized 
statement  of  expenditures  made  in  carrying 
on  this  work  appears  to  have  been  presented 
upon  the  trial  showing  an  expenditure  of 
$714  for  wages,  groceries,  tools,  and  supplies, 
between  the  14th  day  of  January,  1903,  and 
the  1st  day  of  September.  1903.  It  was  also 
shown  that  an  expenditure  of  more  than 
$1,700  was  made  on  these  works  between  the 
14th  day  of  January,  1903,  and  the  8th  day 
of  February,  1904.  At  the  time  of  the  trial 
In  this  case  it  api>eared  that  the  appellant 
had  built  about  one  mile  of  road  up  the  can- 
yon, for  the  purpose  of  reaching  the  point  of 
diversion  on  the  stream,  and  conveying  mate- 
rial and  supplies,  and  had  also  erected  and 
constructed  a  flume  3,400  feet  In  length. 
None  of  these  facts  are  directly  disputed  by 
the  reBix>ndent,  but  at  the  trial  the  respond- 
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ent  placed  witnesses  npon  the  stand,  who 
testified  that  in  passing  through  this  conntry 
In  the  neighborhood  ot  this  work  they  bad 
noticed  some  work  had  been  done,  but  the 
witnesses  estimated  the  value  thereof  as  very 
small — something  like  $200  or  $300,  perhaps. 
But  it  does  not  appear  that  these  witnesses 
bad  made  very  much  examination  or  pre- 
tended to  have  seen  all  the  works  or  were 
at  all  accurate  or  positive  as  to  tbelr- 
estimates.  It  remains,  nevertheless,  a  fact, 
that  they  admit  that  work  had  been  done 
there,  and,  in  fact,  one  of  plaintiff's  wit- 
nesses was  one  of  the  first  men  employed  by 
the  defendant's  grantor,  and  had  made  the 
original  survey  for  the  defendant's  divert- 
ing works.  The  fact  stands  upon  the  recol-d 
practically  undisputed,  that  on  the  29th  day 
of  September,  1803,  the  date  on  which  re- 
spondent's grantor  obtained  bis  permit  from 
the  State  Engineer  to  divert  and  appropriate 
the  waters  of  these  streams,  the  appellant 
was  actively  engaged  In  the  constrnction  of 
its  diverting  works,  and  had  at  that  time 
expended  from  $T00  to  $800  ta  the  prosecu- 
tion of  the  work. 

It  should  be  observed  that  appellant's  lo- 
cation and  the  prosecution  of  its  work  was 
made  under  the  act  of  I^bruary  '25,  1809- 
(Sess.  Laws  1890,  p.  380),^hile  the  respond- 
ent's right  was  initiated  under  act  approved 
March  11,  1908  <Sess.  Laws  1903,  p.  223). 
By  the  latter  act  a  permit  is  obtained  from 
the  State  Engineer  to  divert  and  appropriate 
the  waters  of  any  of  the  public  streams  of 
the  state,  while  under  the  act  of  1899,  notice 
was  required  to  be  posted  and  a  copy  thereof 
filed  and  recorded  with  the  cotmty  recorder, 
and  a  duplicate  thereof  filed  with  the  State 
Engineer.  By  section  6,  p.  881,  of  the  act 
of  1899,  under  which  appellant  initiated  its 
right.  It  is  provided:  "Within  sixty  days 
after  the  notl<^  is  posted,  the  claimant  must 
commence  the  excavation  or  construction  of 
the  works  by  which  he  Intends  to  divert  the 
water,  and  must  prosecute  the  work  dili- 
gently and  uninterruptedly  to  completion, 
unless  temporarily  interrupted  by  snow,  rain, 
or  cold  weather."  Respondent  claims  that 
the  appellant  failed  to  show  that  it  had 
prosecuted  the  construction  of  Its  diverting 
works  with  the  diligence  required  by  section 
6,  supra,  and  for  that  reason,  if  for  none 
other,  the  judgment  was  properly  entered 
against  appellant.  It  seems  to  ns,  however, 
when  we  consider  that  this  work  was  being 
prosecuted  In  a  mountainous  section  of  the 
state  where  there  Is  a  heavy  snow  fall  and 
a  long  winter  season  with  much  rough  and 
stormy  weather  which  would  Interrupt  and 
delay  the  character  of  work  that  was  being 
carried  on,  that  the  amount  and  kind  of 
work  which  Is  shown  to  have  been  done 
evidences  good  faith,  reasonable  diligence, 
and  a  purpose  to  complete  the  work  and 
apply  the  waters  to  the  beneficial  use  desig- 
nated. Saying  nothing  of  the  record  notice 
which  the  respondent  had,  the  work  upon 


the  ground  and  its  continued  prosecution 
was  ample  actual  notice  to  respondent,  or 
any  other  subsequent  claimant  to  these  wa- 
ters, as  to  the  nature  of  the  claim  asserted 
by  appellant. 

It  seems  to  us  that  the  real  difllculty  in 
this  case  baa  arisen  from  a  wrong  construc- 
tion and  misapplication  of  the  word  appro- 
priate as  used  in  our  statutes.  Section  8 
of  the  act  of  February  25, 1809,  provides  that 
where  an  approprlator  has  complied  with 
the  preceding  sections  In  the  posting  and 
recording  of  notices  and  the  commencement 
and  prosecution  of  work,  "the  claimant'a 
right  to  the  use  of  water  relates  back  to 
the  time  the  notice  was  posted."  Section  7 
of  the  act  provides  that  by  a  completion  of 
the  work  "Is  meant  conducting  the  waters 
to  the  place  of  intended  use."  A  person 
desiring  to  appropriate  the  waters  of  a 
stream  may  do  so  either  by  actually  divert- 
ing the  water  and  applying  it  to  a  beneficial 
use,  or  be  may  ptirsue  the  statutory  method 
by  posting  and  recording  '  his  notice  and. 
commencing  and  prosecuting  his  work  within 
the  statutory  time.  De  Necochea  v.  Curtis, 
80  Cal.  397,  20  Pac.  563,  22  Pac.  198 ;  Weils 
V.  Mantes,  99  Cal.  583,  34  Pac.  324;  Watter- 
son  v.  Salddnbehere,  101  Cal.  112,  35  Pac. 
482.  In  the  latter  case  his  appropriation' 
will  be  entitled  to  date  from  the  time  of 
posting  his  notice  (section  8,  p.  381,  Sess. 
liaws  1899;  Weils  v.  Mantes,  supra;  Ne- 
vada Ditch  Co.  V.  Bennett,  30  Or.  59,  45 
Pac.  472,  eo  Am.  St  Rep.  777,  and  note 
thereto ;  Works  on  Irrigation,  pp.  44r-46 ;  Long 
on  Irrigation,  {  87),  and  any  Intervening 
locator  or  claimant  of  the  waters  will  be 
treated  as  subsequent  both  In  time  and  right 
In  such  case  the  appropriation  is  initiated 
by  the  posting  of  the  notice,  and  an  inchoate 
right  thereby  arises  which  may  ripen  Into 
a  legal  and  complete  appropriation  upon  the 
final  delivery  of  the  waters  to  the  place  of 
Intended  use.  In  other  words,  by  pursuing 
the  successive  steps  prescribed  in  tbe  statute, 
and  completing  his  diverting  works,  and  ap- 
plying the  water  to  a  beneficial  purpose, 
the  appropriation  Is  completed.  Tbe  only 
difference  between  an  appropriation  initiated 
by  posting  notice  and  one  initiated  by  di- 
version and  application  of  the  waters  is  that 
tbe  approprlator,  who  claims  under  notice, 
is  allowed  the  extra  60  days  within  which 
to  commence  his  work,  and  reasonable  time 
thereafter  in  which  to  complete  the  same. 

It  appears  that  the  lower  court  proceeded 
on  tbe  theory  that  tbe  appropriation,  re- 
gardless of  the  posting  of  notice,  dates  from 
the  actual  diversion  of  the  water,  and  Its 
application  to  the  use  intended,  and  the 
court  accordingly  finds  that  "the  plaintiff 
did  on  or  before  the  14tb  day  of  August, 
1904,  complete  Its  water  system  and  did 
actually  appropriate  the  waters  flowing  In 
the  said  stream  described  in  the  complaint, 
and  has  ever  since  said  date  actually  ap- 
propriated and  used  all  the  waters  in  said 
Digitized  by  VjOOQ IC 


350 


83  PACIFIC  REPORTER 


(▲rls. 


stream  described  In  the  complaint  in  sup- 
plying the  inhabitants  of  the  village  of  Sand 
Point  with  water  for  domestic  uses  and 
fire  purposes."  This  theory  is  incorrect  as 
applied  to  appellant,  so  long  as  appellant 
continued  to  prosecute  its  work  with  rea- 
sonable diligence.  So  long  as  It  did  so.  It 
was  entitled  to  have  its  appropriation  relate 
back  to  the  posting  of  its  notice;  and,  In 
that  event,  appellant  would  be  entitled  to 
protection  as  a  prior  appropriator  as  against 
the  respondent.  Some  importance  seems  to 
have  also  been  attached  to  the  fact  that 
the  appellant  was  cognizant  of  the  work 
being  done  by  respondent,  and  the  large  ex- 
penditure being  made  by  it  In  constructing  its 
diverting  works  and  water  system,  and  that 
It  should  have  made  some  demonstration  or 
taken  some  action  sooner  to  prevent  respond- 
ent further  prosecuting  its  work.  This  posi- 
tion, however,  Is  without  merit  The  appel- 
lant was  also  prosecuting  its  work  at  the 
same  time  and  for  a  similar  purpose,  but 
In  the  meanwhile  neither  one  was  actually 
diverting  the  water  to  the  detriment  or  dam- 
age of  the  other,  nor  was  there  any  apparent 
reason  why  appellant  could  or  should  have 
prevented  respondent  carrying  on  its  work. 
There  is  no  contention  made  In  this  case 
but  that  respondent  has  a  valid  water  right 
and  appropriation,  and  would  be  entitled  to 
whatever  of  the  waters  of  those  streams 
the  appellant  falls  to  use  or  at  any  such 
times  as  the  appellant  fails  to  use  and  apply 
those  waters.  The  only  difficulty  Is  that 
upon  the  undisputed  facts  of  the  case,  re- 
spondent's right  is  subsequent  and  subordi- 
nate to  appellant's  right.  On  the  facts  as 
presented  by  this  appeal,  the  trial  court 
should  have  found  that  the  defendant,  the 
Development  Company,  had  a  prior  and  su- 
perior right  to  that  of  plaintiff,  the  Water 
&  Light  Company,  and  that  defendant  had 
prosecuted  the  construction  of  Its  diverting 
works  with  reasonable  diligence. 

The  Judgment  Is  reversed,  and  cause  re- 
manded, with  Instructions  to  the  trial  court 
to  make  findings  of  fact  in  accordance  with 
the  views  herein  expressed,  and  enter  Judg- 
ment in  accordance  therewith.  Costs  award- 
ed to  appellant. 

STOCKSLAGER,  C.  J.,  and  SULLIVAN. 
J.,  concur. 


SCORE  v.  GRIFFIN. 
(Supreme  Court  of  Arizona.    Nov.  18.  1005.) 
Appe.\l — Record — Kvidence   Exchjded. 

The  Supreme  Court  cannot  consider  evi- 
dence which  tiie  trial  court  had  properly  ex- 
eluded. 

On  rehearing.    Reversed. 

For  former  opinion,  see  80  Pac.  331. 

KENT.  C.  J.  The  appellant  urges  as  one 
of  the  grounds  for  a  reversal  of  the  Judgment 
in  this  adverse  suit  that  the  api)ellee  had  not 
shown  that  be  had  made  a  valid  location 


of  his  claim,  in  that  there  was  no  evldeuen 
in  the  record  of  the  discovery  of  mineral  in 
place  within  the  limits  of  the  claim.  In  our 
former  opinion  (80  Pac.  331)  we  based  our 
conclusion  that  there  was  sufficient  evidence 
to  sustain  a  compliance  with  the  statutes  in 
this  regard  largely  upon  the  testimony  of  the 
plaintiff  that,  when  his  claim  was  located 
by  him  (the  two  claims  being  nearly  iden- 
tical in  surface  area),  there  was  gold  and 
silver  bearing  rock  showing  upon  the  surface 
of  his  claim.  Upon  the  rehearing,  it  was 
claimed  by  the  appellant  that  this  discovery 
of  the  plaintiff  was  made  outside  of  the  lim- 
its of  the  defendant's  claim,  and  hence  the 
plaintiff's  discovery  there  of  mineral  oould 
not  serve  to  show  mineral  within  the  limits 
of  the  defendant's  claim.  A  further  exami- 
nation of  the  evidence  shows  that  the  dis- 
covery of  the  mineral  by  the  plaintiff,  re- 
ferred to,  was  in  fact  made  outside  the  lim- 
its of  the  defendant's  claim.  We  have  made 
a  further  careful  examination  of  the  evi- 
dence, and  we  fall  to  And  In  the  record  evi- 
dence which  we  can  bold  shows  a  discovery 
of  mineral  within  the  limits  of  the  claim 
of  the  defendant. 

The  appellee  urges  that,  as  the  discovery 
of  the  plaintiff,  though  without  the  limits 
of  the  defendant's  claim,  showed  mineral, 
and  the  plaintiff's  location  notice  claimed 
1,500  feet  "of  this  vein  or  lode  •  •  •  in 
a  northerly  direction  along  the  ledge,"  which 
would  carry  it  across  the  whole  length  of 
the  defendant's  claim,  that  this  is  evidence 
of  the  existence  of  the  ledge  or  vein  within 
the  defendant's  claim  sufficient  to  satisfy 
the  statute.  If  we  might  consider  this  as 
sufficient  evidence  of  such  fact,  we  are  never- 
theless iH-ecluded  from  doing  so,  as  the 
evidence  is  not  before  us,  since  the  court 
below — and  rightly,  as  we  held — sustained 
the  objection  of  the  defendant  to  the  introduc- 
tion of  this  location  notice  In  evidence,  and 
ordered  it  stricken  out 

We  think  the  defendant  has  failed  to  prove 
that  there  was  a  discovery  of  mineral  with- 
in the  limits  of  the  claim,  and  that  for  this 
reason  the  judgment  of  the  lower  court 
awarding  affirmative  relief  to  the  defendant 
must  be  reversed,  and  the  case  remanded 
for  a  new  trial. 

DOAN  and  CAMPBELL,  JJ.,  concur. 


TREADWELL  et  al.  v.  MARRS. 
(Supreme  Court  of  Arizona.    Nov.  18,  1905.) 

1.  Mines   and    Minekai.8— Mining   Claim- 
Location— Determination. 

On  an  issue  as  to  the  location  of  a  mining 
claim,  where  the  monuments  are  found  upon 
the  ground,  or  their  position  or  location  can 
be  determined  with  certainty,  the  monuments 
govern  ratlier  than  the  location  certificate ;  but, 
where  the  courses  and  distances  are  not  de- 
lined  with  certainty  by  monuments  or  stakes, 
the  calls  in  the  location  notice  most  govern. 

2.  Same— EviDBNCE— Sciticibnct. 

On  an  adverse  to  an  application  for  a  pat- 
ent   to   a   mining   claim,    evidence   consid 
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and  held  insufficient  to  show  that  the  conflict, 
as  testified  to  by  plaintiffs'  surveyor,  was  based 
upon  a  survey  or  a  plat  of  a  claim  having  the 
couEses  or  distances  of  plaintiffs'  claim. 
3.  Same— Evidence— CoMPETENCT. 

On  an  adverse  to  an  application  for  a  pat- 
ent to  a  mining  claim,  plaintiffs  claiming  a  con- 
flict between  defendant's  claim  and  plaintiffs', 
in  order  to  render  the  testimony  of  plaintiffs' 
surveyor  competent,  it  was  incumbent  on  plain- 
tiffs to  show  that  their  claim  as  originally  lo- 
cated was  in  accord  with  the  testimony  of  the 
surveyor  to  the  extent  of  tlie  conflict  claimed. 

Appeal  from  District  Court,  Yavapai  Coun- 
ty; before  Justice  R.  E.  Sloan. 

Adverse  by  George  A.  Treadwell  and  an- 
other to  the  application  of  George  O.  Marrs 
for  a  patent  to  a  mining  claim.  From  a 
Judgment  in  favor  of  defendant,  plaintiffs 
appeal.    Affirmed. 

On  April  11,  1901,  George  O.  Marrs  filed 
in  the  United  States  Land  Office  at  Prescott 
his  application  for  a  patent  to  the  Copper 
Link  mining  claim.  George  A.  Treadwell 
and  F.  C.  Beckwlth  filed  an  adverse  to  such 
application,  and  within  the  time  prescribed 
by  law  brought  this  action  In  support  of  such 
adverse.  Judgment  was  given  in  the  court 
below  for  Marrs,  and  from  this  Judgment 
Treadwell  and  Beclcwith  have  brought  this 
appeal. 

The  complaint  alleged  the  citizenship  of 
the  plaintiffs,  the  location  of  the  claim,  and 
the  performance  of  the  acts  necessary  to 
complete  the  validity  of  such  location,  the 
acquisition  of  the  claim  by  the  plaintiffs  by 
mesne  conveyances,  the  ownership  of  the 
property  in  the  plaintiffs  of  the  claim  as 


monumcnted  and  as  shown  by  the  adverse 
map  attached  to  the  complaint,  and  the  per- 
formance by  the  plaintiffs  of  the  annual 
assessment  work  on  the  claim.  The  com- 
plaint further  alleged  that  the  pretended 
location  of  the  Copper  Link  mining  claim 
by  the  defendant  was  null  and  void  by  rea- 
son of  the  fact  that  the  ground  was  not  open 
to  location,  so  far  as  it  conflicted  with  the 
Buster  claim.  The  complaint  further  set 
up  the  filing  of  the  adverse,  and  the  bring- 
ing of  the  suit  In  support  thereof,  and  de- 
scribed the  conflict  according  to  the  adverse 
map  as  follows:  "Beginning  at  the  south- 
east comer  of  the  Buster  mining  claim, 
thence  north,  50  deg.  west,  430.7  feet,  to  a 
point  of  Intersection  on  the  west  side  line 
of  said  Copper  Link  mining  claim;  thence 
north,  27  deg.  44  min.  east,  679.4  feet,  to 
a  point  of  intersection  on  the  west  side  of 
said  Buster  mining  claim;  tbence  north,  40 
deg.  east,  713.7  feet,  to  a  point  of  Intersection 
on  the  north  end  line  of  said  Copper  Link 
mining  claim;  thence  south,  62  deg.  16  min. 
east,  364.2  feet,  to  a  point  of  intersection 
on  the  north  end  line  of  said  Copper  Link 
mining  claim;  tbence  south,  50  deg.  east, 
86.1  feet,  to  a  point  of  intersection  on  the 
east  side  line  of  said  Copper  Link  mining 
claim;  tbence  south,  27  deg.  44  min.  west, 
C25.8  feet,  to  a  point  of  intersection  on  the 
east  side  line  of  the  Buster  mining  claim; 
thence  south,  40  deg.  west,  843.5  feet,  to  the 
place  of  beginning — containing  10,855  acres." 
The  adverse  map  attached  to  the  complaint 
was  as  follows: 
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The  testimony  of  Merritt  was  the  only  tes- 
timony showing  the  boundaries  and  the  ex- 
tent of  the  conflict  It  was  admitted  that 
the  defendant  was  a  citizen  of  the  United 
States,  and  that  he  had  duly  performed  all 
the  acts  necessary  to  constitute  a  valid  lo- 
cation of  the  Copper  Link  claim.  The  court 
found  that  the  adverse  map  was  not  made 
from  any  survey  of  the  Buster  claim,  either 
as  located  on  the  ground  or  described  in  the 
location  notice;  that  it  did  not  show  the 
boundaries,  courses,  distances,  or  extent  of 
the  ground  included  in  the  Buster  claim,  and 
did  not  show  wherein,  If  at  all,  the  Buster 
claim,  as  monumented  on  the  ground,  or  as 
described  in  the  location,  conflicted  with  the 
Copper  Link  location:  and  that  the  plaintiffs' 
proof  failed  to  sustain  the  allegations  of  the 
complaint  of  the  conflict  relied  upon,  and 
gave  judgment  for  the  defendant  for  the 
ownership  of,  and  possession  of,  the  Copper 
Link  claim,  and  quieting  his  title  thereto, 
from  which  judgment  the  plaintiffs  have  ap- 
pealed to  tble  court. 

H.  M.  Hubbard  and  Robt  E.  Morrison,  for 
appellants.  Herndon  &  Norris,  for  appel- 
lees. 

KENT,  C.  J.  (after  stating  the  facts).  It  is 
contended  by  the  appellee  that  the  location 
certiflcate  of  the  Buster  claim  was  InsuSl- 
cleut  both  in  law  and  In  fact,  and  that  the 
appellants  could  acquire  no  rights  thereim- 
der.  The  trial  court  held  the  certificate  to 
be  sufficient  on  its  face,  and  found  against 
the  appellee  in  his  contention  that  the  evi- 
dence Introduced  upon  the  trial  showed  that 
the  statements  of  the  certificate  as  to  the 
position  of  the  claim  were  untrue  in  fact. 

We  do  not  deem  It  necessary  on  this  appeal 
to  pass  upon  the  correctness  of  either  of  the 
court's  rulings  in  this  respect,  as  we  are  of 
the  opinion  that  the  record  and  the  evidence 
In  the  case  did  not  warrant  a  judgment  In 
favor  of  the  plaintiffs.  This  is  an  adverse 
suit,  in  which  the  plaintiffs  seek  to  establish 
their  right  to  possession  of  that  portion  of 
the  Buster  claim  In  confilct  with  the  Copper 
Link.  The  only  testimony  that  showed  the 
boundaries,  area,  and  extent  of  such  alleged 
conflict  and  upon  which  the  court  could  base 
a  judgment  of  right  of  possession  therein  in 
favor  of  the  plaintiffs,  was  the  testimony  of 
the  surveyor,  Merritt  This  testimony  the 
trial  court  ordered  stricken  out  Without 
this  testimony,  the  plaintiffs  could  not  re- 
cover, and  the  correctness  of  the  court's  rul- 
ing in  this  re-spect  Is  the  controlling  question 
determinative  of  this  appeal. 

The  situation  before  the  court  was  this: 
The  plaintiffs  were  the  owners  of  the  Buster 
claim,  having  acquired  It  some  17  years  after 
its  location.  In  the  supposition  that  they 
were  correctly  tracing  the  boundaries  of  the 
claim,  and  approximately  the  position  of  the 
old  monuments,  shortly  after  acquiring  the 
claim,    they    erected   two   new   center   end 


monuments  and  four  comer  monuments;  the 
course  and  direction  of  the  claim  as  so  monu- 
mented being  north,  40  deg.  east  a^d  south, 
40  deg.  west  Eight  years  thereafter,  the 
defendant  filed  his  application  for  a  patent, 
and  the  plaintiffs  their  adverse,  and  com- 
menced this,  their  adverse,  suit  in  which 
they  alleged  a  conflict  based  upon  the  posi- 
tion of  the  Buster  as  supposed  and  as  monu- 
mented by  Treadwell  for  them.  After  the 
adverse  suit  was  brought  but  prior  to  the 
trial,  the  plaintiffs  discovered  that  the  Buster 
as  monumented  by  them  did  not  conform  with 
the  calls  of  the  location  certiflcate  of  the 
claim,  either  as  to  direction  or  extent,  or 
with  the  old  monuments  as  the  claim  was 
originally  located.  On  the  trial  the  plain- 
tiffs admitted  that  they  must  be  held  to  have 
abandoned  that  portion  of  the  Buster  called 
for  In  the  location  certiflcate  which  lay 
south  of  the  new  south  end  line  as  shown  by 
the  monuments  erected  by  them  on  the  sup- 
posed south  end  line  of  the  claim,  to  wit  some 
550  feet;  but  claimed  that  they  were  en- 
titled to  that  portion  of  the  Buster  as  shown 
by  the  original  monuments  to  be  within  the 
area  of  the  conflict  as  alleged  in  the  com- 
plaint The  theory  of  the  plaintiffs  was  that 
the  evidence  showed  that  the  original  north 
center  end  monument  instead  of  being  750 
feet  north,  40  deg.  east  from  the  initial 
monument  as  shown  by  their  adverse  map 
and  survey,  was  In  fact  200  feet  north,  40 
deg.  east  and  that  the  original  south  center 
end  monument.  Instead  of  being  750  feet 
south,  40  deg.  west  as  shown  by  their  ad- 
verse map  and  survey,  was  1,300  feet  south, 
40  deg.  west;  and  they  claimed  the  right  to 
the  possession  of  the  ground  where  It  con- 
flicted, comprised  in  a  claim,  the  north  center 
end  monument  of  which  was  200  feet  north, 
40  deg.  east,  of  the  initial  monument  and 
the  south  center  end  monument  of  which  was 
750  feet  south,  40  deg.  west,  or  the  area  as 
shown  by  the  portion  of  the  claim  in  the  ex- 
cluded conflict  map,  which  is  southwest  of 
the  heavy  line  drawn  across  the  claim.  This 
conflict  they  sought  to  prove  by  the  testimony 
of  Merritt  the  surveyor.  The  trial  court 
heard  this  testimony  under  objection,  and 
subsequently  ordered  It  stricken  out  The 
erection  of  the  monuments  by  the  plaintiffs 
through  their  agent  Treadwell,  had  no  effect 
in  changing  the  rights  of  the  plaintiffs,  or 
in  changing  the  position  and  location  or 
boundaries  of  the  claim,  except  in  so  far  as 
It  showed  an  abandonment  of  the  southerly 
portion  of  the  claim.  No  new  location  cer- 
tiflcate was  filed,  and  no  amendment  of  the 
old  was  attempted.  The  claim  remained, 
therefore,  as  originally  located.  But  the  ad- 
verse and  the  conflict,  as  pleaded,  was  based 
upon  a  survey  and  adverse  map  made  by  the 
siurveyor  from  the  monuments  as  erected  by 
Treadwell.  Manifestly,  then,  such  survey 
and  map,  and  the  evidence  based  thereon, 
showing  a  conflict,  could  in  no  event  be  com- 
petent unless  the  claim  as  orlgl^^ljjr  jpf^^ed 
Digitized  by' 


o^^lg^e 


Ariz.) 


TBEADWELL  v.  MARKS. 


353 


was  as  to  direction  and  course  identical 
with  tbe  direction  and  course  as  monumented 
by  Treadwell. 

Tbe  answer  was  a  general  denial,  and 
contained  allegations  tbat  the  original  monu- 
ments of  tbe  Buster  claim  iiad  been  remov- 
ed by  tbe  plalntifls  prior  to  tbe  location  of 
tbe  Copper  Link,  so  tbat  tbe  boundaries  of 
tbe  Buster  claim  could  no  longer  be  traced 
upon  tbe  ground;  tbat  tbe  claim  bad  been 
abandoned  by  tbe  plaintiffs,  and  tbat  tbe 
land  embraced  witbin  tbe  boundaries  of  tbe 
Copper  Link  was  open  to  location  at  tbe  time 
of  its  location  by  tbe  defendant  It  alleged 
tbe  acts  necessary  to  constitute  a  valid  loca- 
tion of  tbe  Copper  Link  claim  by  tbe  defend- 
ant, tbe  ownersMp  tbereof,  and  contained 
certain  otber  allegations, '  not  necessary  to 
be  set  fortb,  and  prayed  for  affirmative 
judgment  for  tbe  defendant. 

Tbe  evidence  introduced  upon  tbe  trial 
sbowed  tbat  in  September,  1875,  tbe  claim 
known  as  tbe  '"Buster  Mining  Claim"  was 
located  by  J.  M.  Boberts,  T.  W.  Hoggs,  and 
D.  R.  Poland,  wbo  erected  tbe  necessary 
monuments  on  tbe  ground  to  mark  tbe 
boundaries,  and  posted  and  recorded  a  loca- 
tion notice,  as  follows:  "Buster  lode  notic< 
of  location.  Tbis  ledge  is  located  on  a  cop- 
per ledge  or  claim,  commencing  at  a  monu- 
ment 200  feet  nortb  tbis  notice,  and  runs 
1,300  feet  south  to  a  monument,  1,300  feet 
from  tbis  notice,  witb  dOO  feet  on  eacb  side 
of  tbe  vein.  Tbis  ledge  is  in  tbe  Bradsbaw 
Mountain,  and  about  t^o  miles  from  tbe  Peck 
mine,  and  between  tbe  canyon  of  Turkey 
creek  and  Crazy  basin,  and  was  located  by 
us  September  24, 1875,  all  in  Yavapai  county, 
Arizona  Territory.  [Signed]  J.  M.  Roberts, 
T.  W.  Boggs,  D.  R.  Poland.  This  notice  re- 
corded November  20,  1875,  at  12:30  o'clock 
p.  m.,  at  tbe  request  of  V.  R.  Poland,  and 
recorded  in  Book  C-3  of  Mines,  records  of 
Yavapai  county,  Arizona  Territory,  at  page 
448.  William  Wllkerson,  County  Recorder." 
Tbe  title  of  tbe  locators  to  tbe  claim  passed 
to  tbe  plaintiffs  by  purchase  In  1802.  Soon 
after  tbe  purchase  by  tbe  plaintiffs,  Erwin 
D.  Treadwell,  a  son  of  one  of  tbe  plaintiffs, 
as  tbelr  agent,  went  upon  tbe  ground,  to- 
gether with  Boggs,  one  of  the  original  loca- 
tors, and  was  informed  by  Boggs  that  a  large 
stone  monument  at  a  point  near  the  summit 
of  what  was  known  as  "Buster  Hill,"  was  the 
location  monument,  and,  as  Treadwell  under- 
stood, also  tbe  center  monument  of  tbe 
Buster  claim.  Treadwell  shortly  thereafter, 
relying  upon  tbe  information  given  him  by 
Boggs,  starting  from  tbis  monument  as  tbe 
center  monument  of  tbe  claim,  made  search 
for  tbe  otber  monuments  of  the  claim  for 
a  distance  of  750  feet  north  and  south  from 
such  initial  monument,  but  found  none  whi(9i 
he  regarded  as  connected  with  tbe  Buster 
claim.  He  thereafter,  for  tbe  purpose  of  out- 
lining tbe  Buster  claim,  in  order  to  make 
new  locations,  on  either  end  of  the  claim 
built  a  monument  approximately  750  feet  in  a 
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northeasterly  direction  along  the  vein  from 
tbe  center  monument,  and  another  approxi- 
mately 750  feet  in  a  southwesterly  direction 
from  tbe  center  monument,  and  about  in  line 
witb  tbe  center  monument  of  tbe  claim.  His 
courses  were  nortb,  40  deg,  east,  and  south, 
40  deg.  west,  respectively.  He  then  built 
four  corner  monuments  on  tbe  nortb  and 
south  end  lines,  approximately  300  feet  dis- 
tant in  eacb  direction  from  tbe  nortb  and 
south  end  center  monuments,  and  then  locat- 
ed several  otber  claims  contiguous  to,  anA 
limited  by,  tbe  boundaries  of  tbe  Buster  as 
be  understood  tbem.  Tbe  plaintiffs  remain- 
.ed  in  possession  of  tbe  property,  and  spent 
money  thereon  continuously  from  that  time 
until  1809.  After  tbe  filing  of  tbis  adverse 
suit,  it  was  discovered  for  the  first  time  by 
Treadwell  and  by  the  plaintiffs  tbat  tbe 
location  notice  of  the  Buster  claim  called 
for  a  claim  starting  from  a  point  200  feet 
north  of  tbe  initial  monument,  and  not  750 
feet,  as  supposed  by  Treadwell,  and  running 
south  1,300  feet,  and  not  750  feet,  and  tbat 
tbe  monument  pointed  out  by  Boggs  to  Tread- 
well, instead  of  being  In.tbe  center.  «£  tbe 
claim,  as  originally  located,  was  located  as 
being  200  feet  from  tbe  north  end,  and  1,300 
feet  from  tbe  south  end,  and  that  the  call  of 
the  location  notice  was  for  a  claim  running 
north  and  south,  and  tbat  tbe  monuments, 
therefore,  erected  by  Treadwell  did  not  cor- 
respond to  tbe  calls  of  the  location  notice. 
In  March,  1901,  Treadwell  found  a  monument 
about  200  feet  in  a  northeasterly  direction 
from  tbe  initial  monument  pointed  out  to 
him  by  Boggs.  In  June,  1901,  a  survey  and 
the  adverse  map  was  made  on  behalf  of  the 
plaintiffs  by  the  surveyor,  Merritt,  from  the 
monuments  erected  by  Treadwell,  as  pointed 
out  by  him  to  the  surveyor,  and  the  conflict, 
as  set  out  in  the  complaint,  calculated  there- 
from. The  testimony  further  showed  tbat 
the  claim  as  surveyed  and  platted  by  Merritt 
did  not  conform  to  the  original  Buster  loca- 
tion, either  as  originally  monumented  or  de- 
scribed in  tbe  location  notice,  but  as  sur- 
veyed and  platted  was  the  ground  monument- 
ed by  Treadwell  in  1893.  As  so  surveyed 
and  platted,  it  included  ground  in  its  norther- 
ly end  which  was  neither  included  in  tbe 
location  notice,  nor  Included  in  the  original 
boundaries  of  the  claim  as  defined  by  the 
original  monuments. 

Over  the  objection  of  the  defendant,  the 
plaintiffs  attempted  to  prove  by  tlie  testimony 
of  the  surveyor,  Merritt,  a  conflict,  not  as 
set  forth  in  the  complaint,  or  as  shown 
by  the  adverse  map,  or  the  boundaries  as 
monumented  by  Treadwell,  but  based  upon 
the  assumption  that  tbe  nortb  center  end 
monument  of  the  Buster  claim  was  200  feet 
nortb,  40  degrees  east,  from  the  Initial 
monument,  and  the  south  end  monument  750 
feet  south,  40  degrees  west,  and  contained 
10  and  a  fraction  acres,  as  against  16  and 
a  fraction,  as  shown  by  the  adverse  map  and 
plat    The  testimony  was  subsequently  strickp 


354 


83  PACIFIC  BGPORTfiS. 


(Aril. 


en  put.  by  the  court,  on  motion  of  the  defend- 
ant, and  a  map  sbovring  such  conflict,  from 
wliich  the  surveyor  testified,  and  which  was 
made  In  1903,  just  prior  to  the  second  trial 
of  the  case,  was  also  excluded.  This  con- 
flict map  followed  the  lines  of  the  adverse 
map,  and  was  the  same  as  the  latter,  ex- 
cept that  the  north  end  line  of  the  Buster 
was  shown  by  a  new  line,  supposed  to  Inter- 
sect a  point  200  feet  north,  40  deg.  east, 
from  the  initial  monument.  Ihe  map  so  ex- 
cluded follows : 


der  to  make  the  sorvey  of  Merritt  and  bis 
testimony  as  to  the  conflict  based  thereon 
competent  evidence,  it  was  Incumbent  ui)on 
the  plaintiffs  to  show  that  the  claim  as  origi- 
nally located  was  In  accord  with  such  survey 
to  the  extent  of  the  conflict  claimed.  The 
claim  as  surveyed  by  Merritt  ran  north  and 
south,  40  deg.  east  and  west,  respectively. 
The  location  notice  calls  for  a  claim  running 
north  and  south;  manifestly,  not  the  same. 
The  plaintiffs  contend  that  this  location  cer- 
tificate ought  not  to  be  construed,  however. 


Passing  by,  without  determining  it,  the 
question  whether  an  attempt  to  prove  such  a 
conflict  was  not  such  a  departure  as  In  any 
event  would  render  such  proof  inadmissible, 
we  think  the  trial  court  rightly  excluded  the 
evidence  introduced  to  show  the  conflict.  The 
Treadwell  monuments  being  valueless,  in  or- 


as  calling  for  the  north  and  south  end  monu- 
ments as  due  north  and  south,  but  should  be 
construed  as  permitting  the  location  of  these 
monuments,  the  one  200  feet  north,  40  deg. 
east,  and  the  other  approximately  1,300  feet 
soutlierly,  but  in  a  line  40  deg.  west  from  a 
north  and  south  line;  claiming  that  the  eTl- 
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dence  sbows  the  existence  at  each  of  said 
points  of  ttie  original  north  and  south  end 
monuments.  The  well-settled  rule  In  that  re- 
spect is  that,  where  the  monuments  are  found 
uiwn  the  ground,  or  their  position  or  location 
can  be  determined  with  certainty,  the  monu- 
ments govern,  rather  than  the  location  certif- 
icate ;  but  where  the  course  and  distauces  are 
not  with  certainty  defined  by  monuments  or 
stakes,  the  calls  in  the  location  notice  must 
govern  and  control.  In  the  case  before  us, 
however,  the  plaintiffs  must  not  only  show 
the  existence  and  location  of  these  monu- 
ments in  order  for  them  to  control  as  against 
the  location  certificate,  but,  in  order  to  en- 
able them  to  be  entitled  upon  their  adverse 
to  the  possession  of  the  ground  alleged  to  be 
In  conflict,  they  must  establish  the  irasltlon 
of  these  north  and  south  end  monumeuts  to 
be  in  fact  the  one  200  feet  north,  40  deg.  east, 
and  the  other  to  be  south,  40  deg.  west,  of 
the  initial  monument ;  for  if  these  monuments 
are  not  so  in  fact  located,  then  the  course 
and  distances  and  boundaries  of  a  claim  based 
upon  them,  which  would  be  the  true  Buster 
claim,  would  not  correspond  with  the  course 
and  distances  and  boundaries  of  the  claim  as 
surveyed  and  platted  by  the  surveyor,  Merrltt, 
and  bis  testimony  as  to  the  conflict  would  not 
describe  the  true  conflict  between  the  Buster 
and  the  Copper  Link. 

It  becomes  necessary,  therefore,  to  examine 
the  testimony  given  with  respect  to  the  ex- 
istence and  location  of  these  monuments. 
The  only  testimony  in  regard  thereto  is  the 
testimony  of  the  witnesses  Boggs,  Treadwell, 
Powers,  and  McDonald.  The  witness  Boggs, 
who  was  one  of  the  locators  of  the  claim, 
testified:  "  •  •  •  Another  [monument] 
was  built  a  short  distance  northerly  from 
there  [the  Initial  monument].  They  stepped 
it  off.  It  looked  like  400  or  500  feet,  and  in 
a  southerly  direction  another  monument  was 
built  about  1,000  or  1,200  feet;  I  cannot  tell 
exactly."  The  witness  Treadwell,  the  agent 
of  the  plaintiffs,  testified:  "•  •  •  After 
that  survey  [In  1900],  I  was  on  the  ground  at 
a  point  about  200  feet  in  a  northeasterly  di- 
rection from  the  center  monument,  and  saw 
a  monument  there  In  line  with  the  center 
monument  and  with  the  monument  at  the 
north  center  end  of  the  Buster,  erected  by 
me.  I  should  Judge.  This  was  also  about  In 
line  with  the  south  center  end  monument 
erected  by  me,  and  the  center  monument, 
but  you  could  not  see  between  them.  The 
course  we  took  was  south,  40  degrees  west. 
The  last  monument  I  have  described  was 
about  200  feet  In  a  northeasterly  direction 
from  tlie  center  monument.  The  monument 
that  Mr.  Boggs  pointed  out  to  me,  •  •  • 
I  understood  him  to  point  It  out  as  the  center 
montmient,  and  also  the  location  monument 
•  •  •  In  the  fall  of  '93  I  placed  some 
monuments  on  the  property.  I  did  It,  In  the 
first  place,  to  outline  the  Buster,  In  order  to 
make  the  locations  on  either  end,  as  I  was 


'  requested  to  make  two'  locations.  •  ♦  * 
I  went  750  feet  northeasterly  from  the  monu- 
ment pointed  out  by  Mr.  Boggs,  because  I 
understood  from  him  that  that  was  the  center 
monument  of  the  claim.  There  was  no  lo- 
cation notice  in  the  monument  advising  where 
to  go.  I  looked  for  one,  and  I  am  sure  it  was 
not  there.  I  had  nothing  to  guide  me  in 
placing  the  monuments,  except  what  I  was 
Informed  by  Mr.  Boggs.  I  don't  think  Mr, 
Boggs  told  me  where  to  find  the  other  monu- 
ments— what  course  and  distance  to  go.  He 
gave  me  the  general  course  and  the  way  the 
ledge  ran.  I  went  750  feet  northerly,  40  deg. 
east,  because  that  was  the  general  course  of 
the  formation.  I  followed  the  ledge,  and  was 
guided  by  that  in  taking  the  course.  •  •  • 
It  was  in  March,  1901,  that  I  saw  the  monu- 
ment of  which  I  Iiave  spoken,  about  200  feet 
northeasterly  of  the  location  monument.  I 
don't  know  whether  it  was  there  In  June, 
1900.    I  did  not  see  it.    I  went  over  the  ground. 

•  •  •  I  went  with  Mr.  Merrltt  I  asked 
him  to  make  the  survey,  and  he  obtained  bis 
own  location  notice.  I  did  not  particularly 
look  for  monuments  upon  the  ground  in  ac- 
cordance with  that  notice  with  Mr.  Merrltt. 
I  pointed  out  the  monuments  I  had  erected, 
and  asked  him  to  make  a  survey  of  these 
monuments."  R.  C.  Powers,  a  witness,  testi- 
fied: "In  June,  1900,  I  was  a  deputy  U.  S. 
mineral  surveyor,  and  in  that  month  made  a 
survey  of  the  Buster.  •  *  *  I  remember 
going  In  a  northerly  direction  from  this  lo- 
cation monument  on  the  mountain,  looking 
over  the  ground  up  to  the  750-foot  point.  I 
cannot  recollect  that  I  found  any  kind  of 
monuments  between  that  location  monument 
and   the   750-foot   monument   at   tliat  time. 

*  •  •  There  were  no  intermediate  monu- 
ments." McDonald,  a  witness,  testified: 
"Within  the  last  two  years  I  found  a  monu- 
ment about  1,200  or  1,400  feet  from  the  lo- 
cation monument,  in  a  southwesterly  direc- 
tion from  the  location  monument.  •  •  * 
It  was  an  old  monument  I  also  found  about 
200  feet  northeast,  and  in  line  with  the  In- 
itial monument  the  remains  of  an  old  monu- 
ment, tile  rocks  considerably  Imbedded  in 
the  ground,  and  grass  grown  up  around  them. 
These  three  monuments  were  practically  In 
line.  I  can't  remember  just  when  I  saw 
these.  It  was  just  before  the  first  adverse 
came  to  trial.  It  was  when  we  discovered 
that  the  location  notice  only  called  for  200 
feet  to  the  north,  and  we  started  a  search 
for  the.se  monuments,  discovering  this  old 
one  In  the  center."  Boggs,  on  the  former 
trial  of  the  case,  testified:  "The  monument 
about  200  feet  In  a  northeasterly  direction 
was  not  very  large.  It  was  made  out  of 
stone.  We  could  hardly  see  it.  The  brush 
had  grown  up.  I  saw  these  tluree  monuments 
when  I  went  out  with  Mr.  MIddleton,  about 
two  years  ago.  Just  after  the  trial,  I  think, 
these  three  monuments  looked  to  be  about 
where  the  original  monuments  were  placed 
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by  me  In  79,  as  near  as  I  conld  recall. 

•  •  •  I  didn't  go  any  farther,  only  went 
down  tbat  200  feet  to  the  north  monument, 
and  walked  down  there  with  blm  and  back. 

•  *  •  I  saw  Mr.  McDonald  and  Mr.  Mld- 
dleton  go  over  to  a  monument  In  a  south- 
westerly direction  from  the  location  monu- 
ment I  thought  It  was  about  1,000  or  1,200 
feet  distant." 

The  testimony  of  the  surveyor,  Merrltt, 
which  was  stricken  out  by  the  court,  showed 
that  In  making  bis  survey  be  did  not  go  to 
either  of  the  monuments  now  claimed  to  be 
the  original  north  and  south  end  center  monu- 
ments of  the  claim.  In  describing  the  con- 
flict, however,  he  starts  from  a  point  200  feet 
north,  40  deg.  east  He  stated  that  after 
the  survey,  and  Just  prior  to  the  second  trial 
of  the  ease,  be  went  upon  the  ground,  and 
ran  a  line  from  the  initial  monument  200 
feet  north,  40  deg.  east  but  he  does  not  state 
tbat  he  found  any  monument  there;  and  no- 
vbere  in  tbe  case  is  there  any  testimony  to 
show  either  that  tbe  north  end  monument 
is  In  fact  situated  at  a  point  200  feet  north, 
40  deg.  east,  from  tbe  initial  monument,  or 
tbat  tbe  south  end  center  monument  is  in 
fact  situate  at  a  point  1,800  feet,  or  any  other 
number  of  feet,  south,  40  deg.  west;  nor  la 
there  any  testimony  that  any  surveyor  has 
mn  a  line  from  the  initial  monument  to  either 
of  these  monuments,  or  surveyed  them;  nor 
any  testimony  to  show  that  they,  or  either 
of  tbem,  are  In  a  line  40  deg.  east  and  west, 
respectively,  ft^>m  tbe  north  and  south  line, 
or  what  is  the  correct  course  or  distances  of 
tbem,  or  either  of  tbem,  from  tbe  initial 
monument 

The  trial  court  held  as  a  fact  that  tbe  testi- 
mony did  not  show  tbat  the  monuments  seen 
by  the  witnesses,  as  described  by  tbem,  were 
tbe  original  monuments  of  tbe  Buster.  If  the 
determination  of  tbe  case  depended  upon  this 
alone,  we  should  feel  Inclined  to  hold  tbat 
tbe  testimony  was  sufficient  to  show  tbat  the 
nortb  center  end  monument,  as  described  by 
tbe  witnesses,  was  one  of  the  original  monu- 
ments of  tbe  claim;  but  we  are  entirely  in 
accord  with  tbe  trial  court  in  its  holding  that 
there  Is  no  evidence  to  show  that  these  monu- 
ments were  located,  the  one  200  feet,  or  any 
other  distance,  north,  40  deg.  east,  and  the 
other  south,  40  deg.  west,  of  the  Initial  monu- 
ment. Without  this  proof,  there  was  nothing 
before  the  court  to  show  that  the  conflict 
as  testified  to  by  Merrltt  was  based  upon  a 
survey  or  a  plat  of  a  claim  which  had  tbe 
course  or  distances  or  area  of  tbe  Buster.  No 
judgment  describing  the  true  conflict  or 
awarding  possession  to  the  plaintiffs,  could  be 
Itased  upon  Us  testimony,  and  the  trial  court 
was  right  In  striking  it  from  tbe  record. 

The  Judgment  of  the  district  court  will  be 
affirmed. 

DOAK  and  CAMPBELL,  JJ.,  concur. 


SHERMAN  T.  WARD. 

(Supreme  Court  of  Arizona.    Nov.  18,  1905.) 

1.  Appeai^-Decibion  on  Fobmkb  APPEAI/— 
Stare  Decisis. 

The  decision  of  the  Supreme  Court  of  the 
United  States  rendered  upon  a  former  trial  of 
tlie  action  is  binding  as  to  every  question  of 
fact  or  of  law  arising  upon  the  record  wbicb 
may  have  been  decided  therein. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  §g  43i)8-4368.] 

2.  Contract  —  Action    foe   Breach  — Evi- 
dence. 

In  an  action  by  a  mortgagee  for  damages 
for  breach  of  a  contract  obligating  defendant  to 
account  for  mortgaged  cattle  which  were  sold 
to  third  persons,  evidence  reviewed,  and  held 
insufficient  to  support  a  judgment  for  plaintiff ; 
there  beinx  an  absence  of  proof  as  to  the  num- 
ber of  cattle  disposed  of  and  as  to  their  value. 

Appeal  from  District  Court,  Maricopa 
County ;  before  Chief  Justice  Kent. 

Action  by  John  M.  Ward  against  Moses  H. 
Sherman.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

.  C.  F.  Ains worth,  for  appellant    Joseph  U. 
Klbbey,  for  appellee. 

SLOAN,  J.  On  November  28,  1804.  tbe  ap- 
pellee, John  M.  Ward,  brought  suit  against 
tbe  appellant,  Moses  H.  Sherman,  and  one 
David  Hardenberg,  to  recover  tbe  sum  of 
$1,500  upon  a  certain '  promissory  note  iu 
writing  for  the  sum  of  $12,500,  executed  by 
said  Hardenberg,  and  the  payment  of  which 
was  guarantied  on  the  back  thereof  by  appel- 
lant Tbe  defendant  Hardenberg  was  not 
served  with  process.  The  appellant,  Sher- 
man, was  served,  and  on  tbe  IGtb  day  of  May, 
1809,  filed  bis  answer  and  counterclaim,  in 
which  be  admitted  tbe  making  of  tbe  note 
and  tbe  Indorsement  on  the  back  thereof 
guarantying  tbe  payment,  and  further  set 
forth  that  tbe  note  sued  upon  was  given  as  a 
part  of  tbe  purchase  price,  and  was  secured 
by  a  mortgage  on  tbe  Sunflower  Cattle  Ranch, 
in  Maricopa  county,  together  with  a  large 
number  of  cattle  thereon,  tools,  etc.;  tbat 
Hardenberg,  the  principal  on  the  note,  bad 
failed  and  neglected  to  pay  any  part  of  tbe 
same,  and  had  failed  to  pay  certain  other 
notes  given  by  said  Hardenberg  to  said  Ward 
In  payment  of  said  property ;  tliat  on  or  atK>ut 
the  Ist  day  of  October,  1894,  the  Sherman- 
Hardenberg  Cattle  Company,  then  and  there 
the  successor  in  interest  of  said  Hardenberg, 
entered  into  a  certain  contract  In  writing 
with  said  Ward,  wherein  it  was  agreed  that 
upon  the  turning  over  by  Hardenberg  to  Ward 
of  all  tbe  property  purchased  and  mortgaged, 
as  aforesaid,  remaining  on  band,  the  latter 
would  cancel  tbe  mortgage  thereon,  and  re- 
turn the  note  sued  upon,  as  well  as  the  other 
notes  remaining  unpaid,  and  relieve  the  said 
Sherman-Hardenberg  Cattle  Company  and 
said  Hardenberg  and  Sherman  from  any  and 
all  responsibility  in  connection  with  tbe  same; 
that,  In  pursuance  of  said  agreement,  tbe  said 
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property  was  tamed  over  to  Ward,  who  took 
possession  thereof,  and  refused  to  cancel  the 
mortgage  or  return  the  notes;  that  said 
Ward  remained  In  possession  of  said  property, 
and  d^osed  of  cattle  and  other  portions  of 
the  same  for  large  amounts,  more  than  suffi- 
cient to  pay  oft  all  the  notes  so  guarantied  by 
Sherman,  and  the  expenses  of  such  sales 
and  the  management  of  said  ranch  and  cuttle. 
An  accounting  by  Ward  was  prayed  for,  as 
well  as  a  money  judgment  for  the  balance 
which  might  be  found  upon  said  accounting 
to  remain  of  the  money  realized  fi"om  said 
sales  over  and  above  the  costs  and  expenses 
of  the  management  of  the  ranch  and  of  such 
sales.  Upon  the  issues  so  raised,  a  trial  was 
had  in  the  district  court,  and  judgment  ren- 
dered in  favor  of  Sherman  and  against  Ward 
upon  the  counterclaim.  In  support  of  this 
judgment,  the  trial  court  fo.qnd  that  the 
agreement  set  forth  in  the  answer  and  coun- 
terclaim was  executed  by  the  parties  named 
therein;  that.  In  pursuance  of  the  same^  the 
Sherman-Hardenberg  Cattle  Company,  on  or 
about  October  1,  1894,  tui'ued  over  to  Ward 
all  the  property  It  then  possessed,  but  that 
Ward  failed  and  refused  to  carry  out  his 
part  of  the  contract.  In  that  he  did  not  sur- 
render or  cancel  the  notes  or  satisfy  or  dis- 
charge the  mortgage,  but,  on  the  contrary, 
brought  suit  on  one  of  said  notes  for  the 
collection  of  a  sum  thkt  he  claimed  to  be  due 
thereon.  From  these  facts  the  trial  court 
held  that  Ward  was  a  mortgagee  In  posses- 
sion, and  that  Sherman  was  entitled  to  the 
accounting  prayed  for  in  his  answer,  and 
upon  said  accounting  entered  judgment  In 
favor  of  Sherman  and  against  Ward  for 
$17,173.50,  and  decreed  the  cancellation  of  the 
notes  and  mortgage.  From  this  judgment  an 
appeal  was  taken  to  this  court,  which  affirmed 
the  same,  upon  the  ground  that  the  assign- 
ment of  errors  was  insufficient.  An  appeal 
was  taken  from  the  judgment  of  this  court  to 
the  Supreme  Court  of  the  United  States, 
which  reversed  the  judgment  of  this  court, 
and  remanded  the  cause,  with  instructions  to 
OB  to  reverse  the  judgment  of  the  district 
court,  and  remand  the  cause  to  that  court  for 
further  proceedings  in  conformity  to  the 
view  expressed  In  the  opinion.  192  U.  S.  168, 
Zi  Sup.  Ct  227,  48  L.  Ed.  391.  In  accordance 
with  the  mandate  of  the  Silpreme  Court,  the 
cause  was  remanded  by  us  to  the  district 
court,  where  a  new  trial  was  had,  and  judg- 
ment was  rendered  In  favor  of  Ward  and 
against  Sherman  upon  the  promissory  note 
sued  upon  and  set  forth  in  the  complaint  in 
the  sum  of  $1,500,  together  with  Interest 
thereon  and  costs.  From  this  judgment,  ap- 
pellant appeals. 

Before  considering  the  assignments  of  er- 
ror raised  by  the  appellant,  it  is  proper  that 
we  consider  the  opinion  of  the  Supreme 
Court  of  the  United  States  reversing  the 
Judgment  rendered  upon  the  first  trial  of  the 
action,  for  the  reason  that  every  question 


of  fact  or  of  law  arising  upon  the  record 
which  may  have  been  decided  therein  is 
stare  decisis,  and  not  open  to  review  in  this 
or  any  subsequent  proceeding,  and  our  sole 
duty  is  to  give  effect  to  the  judgment  of 
the  Supreme  Court,  and  to  carry  out  its  man- 
date. In  re  Sanford  Fork  &  Tool  Co.,  160 
U.  S.  247,  16  SupL  Ct  291,  40  L.  Ed.  414; 
Murphy  v.  Utter,  186  U.  S.  95,  22  Sup.  Ct. 
776,  46  lu  Ed.  1070.  In  the  opinion  the  Su- 
preme Court  unqualifiedly  holds  that  there 
was  no  rescission  of  the  contract  set  forth 
in  the  answer  of  the  appellant,  either  by 
reason  of  Ward's  failure  to  surrender  the 
notes  or  cancel  the  mortgage,  or  by  reason 
of  his  bringing  suit  upon  one  of  the  former: 
and  that,  therefore,  Ward  is  not  to  be  con- 
sidered as  a  mortgagee  In  possession,  and 
that  Sherman  does  not  have  the  standing  of 
.a  redemptioner,  and  has  no  rli^t  to  an  ac- 
counting of  the  proceeds  of  the  ranch  and 
Ather  property,  or  of  the  conduct  of  the  busi- 
ness by  Ward.  The  practical  effect  of  this 
holding  appears  to  us  to  be  that  full  effect 
must  be  given  to  the  agreement,  and  that* 
if  not  fully  executed,  it  is  still  binding  upon 
the  parties.  .  The  Supreme  Court  found  as 
a  fact  that  the  agreement  had  been  fuliy 
executed  by  Ward,  but  that  the  Sherman- 
Hardenberg  Cattle  Company  had  failed  and 
defaulted  In  the  performance  of  Its  duty 
under  the  terms  of  the  contract.  In  that  cer- 
tain cattle  were  not  delivered  to  Ward,  but 
had  been  sold  to  other  parties  prior  to  the 
turning  over  of  the  ranch  to  Ward,  and  after 
the  Ist  day  of  September,  1894;  that  tills  was 
a  violation  of  the  terms  of  the  contract.  In 
that  In  one  clause  thereof  It  was  agre(>d  that 
the  company  should  account  to  Ward  for  all 
stock  cattle  which  it  might  dispose  of  to 
third  parties  subsequent  to  September  1, 
1904.  The  court  further  found  that  Ward's 
failure  to  surrender  and  cancel  the  notes 
and  mortgage  was  excused  through  the  fail- 
ure of  the  company  to  account  for  the  cattle 
It  sold  and  not  delivered  by  It  under  the 
contract. 

Bearing  upon  the  question  as  to  whether 
the  bringing  of  this  suit  by  Ward  on  one 
of  the  notes  was  a  repudiation  by  him  of  the 
agreement,  the  court  used  this  language: 
"But  It  is  said  that  Ward  himself  repudiated 
the  agreement  because  he  brought  suit  on 
the  first  of  the  notes.  There  may  have  been 
a  technical  mistake  In  the  form  of  the  ac- 
tion, but  there  was  no  repudiation  of  the 
agreement,  as  is  shown  by  the  fact  that  the 
complaint  only  asked  judgment  for  $1,500, 
and  that  Ward  filed  with  the  complaint  an 
affidavit  for  an  attachment,  in  which  he 
averted  that  the  payment  of  the  sum  due  was 
'not  secured  by  any  mortgage  or  lien  upon 
any  real  or  personal  property,  or  any  pledge 
of  personal  property.'  But  equity  will  not 
destroy  rights  on  account  of  a  mere  technical 
mistake  of  counsel.  It  may  be  conceded  that 
Ward  should  have  brought  an  action  in  form 
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for  the  value  of  tbe  cattle  not  dellrered,  but 
It  is  manifest  that  that  value  was  all 
that  he  was  seeking  to  recover."  This  lan- 
guage of  tbe  opinion  has  given  us,  as  mani- 
festly also  the  trial  court,  some  difficulty 
in  ascertaining  Its  full  purport.  Logically, 
it  seems  to  us  that  If  Ward  should  have 
brought  an  action  in  form  for  the  value  of 
the  cattle  not  delivered,  that  he  ought  not 
■to  be  permitted  to  recover  upon  a  complaint 
setting  forth  a  cause  of  action  based  upon 
a  promissory  note.  We  are  not,  however, 
concerned  with  the  logic  of  the  opinion,  but 
with  Its  Intent  and  purport,  as  Indicating 
the  duty  of  the  trial  court  and  of  this  court 
in  giving  effect  to  what  was  decided.  The 
declaration  that  bringing  the  action  in  the 
form  of  a  suit  upon  the  note  Is  but  a  "tech- 
nical mistake,"  which  ought  not  to  be  per- 
mitted to  destroy  rights,  and  the  further 
declaration  that  It  is  manifest  from  the  rec- 
ord that  tbe  plaintiff  was  seeking  to  recover 
tbe  value  of  tbe  cattle  not  delivered,  would 
Indicate  that  In  the  judgment  of  the  Supreme 
Court  the  suit  should  be  regarded,  not  as  one 
to  recover  upon  a  promissory  note,  but  one 
for  damages  for  a  breach  of  tbe  clause  in 
tbe  contract  obligating  the  company  to  ac- 
count for  tbe  cattle  which  It  did  not  deliver 
to  Ward,  but  which  it  sold  to  third  parties 
subsequent  to  September  1,  18D4.  This  Is 
the  construction  we  are  forced  to  put  upon 
tbe  opinion,  and  it  Is  from  this  view  point 
that  we  will  consider  the  record  upon  this 
appeal. 

The  principal  assignment  of  error  made 
by  the  appellant  is,  In  substance,  that  the 
evidence  does  not  support  the  Judgment. 
Upon  tbe  trial  the  plaintiff  Introduced  in 
evidence  tbe  note  sued  upon,  and,  being  call- 
ed as  a  witness,  testified  that  he  did  not 
consider  the  note  put  In  evidence  had  been 
paid,  but  that  $1,500  of  It  remained  unpaid. 
On  cross-examination  he  identified  the  con- 
tract referred  to  In  the  answer  of  appellant, 
and  stated  that  all  tbe  property  mentioned 
in  the  contract  had  been  delivered  to  him, 
except  certain  cattle  sold  to  one  Bouvler  and 
one  Dr.  Jones  by  Hardenberg  after  Septem- 
ber 1.  18.04;  that  he  did  not  deliver  up  the 
notes  for  cancellation  on  account  of  informa- 
tion which  he  received  from  his  son  that 
Hardenberg  had  been  selling  cattle,  and 
thnt  he  arranged  with  C.  F.  AInsworth,  the 
attorney  for  Sherman,  to  keep  tbe  notes  un- 
til the  cattle  sold  by  Hardenberg  had  been 
accounted  for.  H.  C.  Ward,  a  son  of  appel- 
lee, also  testified,  corroborating  the  testimony 
of  appellee  relating  to  the  circumstances  con- 
nected with  the  retention  of  the  notes.  Up- 
on the  Introduction  of  this  evidence  and  testi- 
mony, plaintiff  rested.  C.  F.  AInsworth  then 
testified  in  behalf  of  appellant,  and  contra- 
dlcte<l  In  essential  particulars  the  testimony 
previously  given  by  Ward,  whereupon  the 
defendant  rested.  While  there  Is  thus  evi- 
dence tending  to  show  that  there  were  cer- 


tain cattle  disposed  of  by  Hardenberg  after 
the  1st  day  of  September,  1894,  and  before 
tbe  turning  over  of  the  ranch  and  cattle  to 
Ward,  there  is  no  proof  as  to  the  number  of 
these,  nor  Is  there  any  proof  as  to  their 
value.  Unless,  therefore,  the  suit  can  l>e 
regarded  as  one  brought  for  tbe  balance 
due  upon  a  promissory  note  (and  under  the 
opinion  of  the  Supreme  Court  we  cannot 
so  regard  it),  there  is  a  failure  of  proof  to 
sustain  the  Judgment,  and  it  must  therefore 
be  reversed,  and  tbe  cause  remanded  for 
a  new  trial. 

DOAN    and  CAMPBELL,  JJ„  concur. 


BAIL  et  al.  v.  HARTMAN. 

(Supreme  Court  of  Arizona.    Nov.  18,  1905.) 

1.  Ban KBUPTCY— Involuntary  Pboceedinqb 
—Adjudication  Based  on  Informal  Peti- 
tion. 

The  bankruptcy  act  provides  that  petition- 
ing creditors  must  have  provable  claims  amount- 
ing in  the  aggregate  to  the  sum  of  $500  before 
they  may  institute  bankruptcy  proceedinuB 
against  a  debtor.  The  form  prescribed  by  the 
Supreme  Court  of  the  United  States  lor  a 
creditors'  petition  requires,  in  addition  to  the 
general  allegation  that  the  petitioners  have 
provable  claims  to  the  amount  of  $500,  a  state- 
ment setting  forth  with  particularity  the  nature 
and  amount  of  each  of  such  claims.  Held,  that 
a  petition  making  the  general  allegation  as  to 
the  amount  of  the  claims,  but  omitting  to  state 
the  nature  and  amount  of  each  claim,  does  not 
render  a  judgment  based  thereon  void,  and  thus 
open  to  collateral  attack. 

2.  Same — Subpcena. 

Where  the  subpoena  in  involuntary  bank- 
ruptcy proceedings,  served  on  a  member  of  the 
bankrupt  firm,  in  effect  notified  him  that  a  pe- 
tition in  bankruptcy  had  been  filed  by  the 
petitioning  creditors,  and  that  it  prayed  for  an 
adjudication  of  bankruptcy  against  the  firm,  it 
was  sufficient  to  put  the  member  of  the  firm 
servpd  upon  notice  of  the  proceeding,  whatever 
Informality  there  may  have  been  in  the  form. 

3.  Same. 

Under  Bankr.  Act,  I  5.  subd.  "c"  (.\ct  July 
1,  18!«,  c.  541.  30  Stat.  547  ITT.  S.  Comp.  St. 
l!Wtl,  p.  3424]).  providing  thnt  "the  court  of 
bankruptcy  which  has  jurisdiction  of  one  of  the 
partners  may  have  juri-sdictiou  of  all  the  part- 
ners and  of  the  administration  of  the  partner- 
ship and  individual  property,"  a  subpoena  served 
on  a  member  of  a  bankrupt  firm  gives  jurisdic- 
tion of  the  firm  and  its  property. 

4.  .Appeal— Ueview— Questions  Waived  bx 
Appellant. 

An  assignment  of  error,  not  argued  by 
counsel   in  their   brief,  will   not  be  considered. 

5.  Same  —  Review  of  Findings  of  Tri.al 
CorRT. 

Where  there  is  sufficient  evidence  to  sup- 
port a  finding  of  fact,  the  weight  of  the  evidence 
will  not  be  reviewed. 

Appeal  from  District  Court,  Pima  County; 
before  Justice  Davis. 

Action  by  Francis  M.  Hartman  against 
Adolph  Ball  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

Hereford  &  Hazzard,  for  appellants.  Frau- 
ds M.  Hartman,  for  appellee.      r^r^r-i,r-> 
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SliOAN,  J.  The  appellee,  Francte  M.  Hart- 
man,  as  trustee  !a  bankruptcy  of  the  copart- 
nership firm  of  Benbrook  &  Donovan,  brought 
suit  in  the  district  court  of  Pima  county  to 
recover  from  the  appellants,  Adolph  Bail  and 
E.  P.  Drew,  the  possession  of  certain  person- 
al property,  or  the  value  thereof.  The  ap- 
pellee in  Ills  complaint  alleged  that  the  prop- 
erty sought  to  be  recovered  was  an  asset  of 
said  copartnership  firm  of  Benbroolc  &  Dono- 
van, and  tliat  the  defendants,  within  four 
months  prior  to  an  adjudication  of  bankrupt- 
cy against  said  firm,  made  in  the  district 
court  of  the  First  judicial  district,  bad  ob- 
tained a  preference  over  other  creditors  of 
said  firm  of  the  same  class  by  bringing  suit 
against  said  firm,  and  by  attaching  said 
property  under  said  writ  of  attachment  The 
appellants,  by  way  of  plea  In  abatement,  set 
up  that  the  plaintiff  In  the  suit  had  no  right 
or  authority  to  maintain  the  same  as  trustee 
In  bankruptcy  of  said  firm,  for  the  reason 
that  the  district  court  was  without  jurisdic- 
tion to  mter  Its  judgment  declaring  the  said 
firm  of  Benbrook  &  Donovan  bankrupts,  in 
that:  First  Because  the  petition  in  bank- 
ruptcy proceedings  was  insuflSclent  in  law  in 
the  particular  that  it  did  not  state  the  resi- 
dence of  the  creditors  nor  of  the  signers  of 
the  petition,  and  in  the  further  particular 
that  It  did  not  state  whether  said  creditors 
were  Individuals,  partners,  or  corporations. 
Second.  Because  no  summons  or  subpoena 
was  ever  ordered  served,  or  was  served,  upon 
said  firm  of  Benbrook  &  Donovan,  or  any 
member  thereof,  requiring  said  firm,  or  any 
member  thereof,  to  appear  and  answer  the 
petition,  and  no  appearance  was  made  in  said 
proceedings  by  said  firm  of  Benbrook  & 
Donovan.  Third.  Because  the  petition  did 
not  fully  describe  or  set  forth  the  claims  of 
the  petitioning  creditors,  or  state  the  amounts 
of  the  same.  Fourth.  Because  the  petition 
did  not  appear  to  be  verified  by  the  petition- 
ing creditors,  or  any  one  In  their  behalf  au- 
thorized In  law  to  verify  the  same.  Fifth. 
Because  the  petition  did  not  show  or  allege 
that  the  firm  of  Benbrook  &  Donovan  was 
not  engaged  In  the  business  of  farming.  Ap- 
pellants also,  in  bar  of  the  action,  pleaded 
that  the  adjudication  of  bankruptcy  against 
the  firm  of  Benbrook  &  Donovan  by  the  dis- 
trict court  was  void  for  want  of  jurisdiction, 
and  the  appointment  of  appellee  as  trustee 
In  bankruptcy  of  the  property  of  said  co- 
partnership firm  was  therefore  Invalid  for 
the  same  reason.  The  appellee  demurred  to 
the  plea  In  abatement  on  the  ground  that 
it  was  Insufficient  In  law  to  constitute  a 
defense  to  the  action.  The  demurrer  to  the 
plea  in  abatement  was  sustained  by  the  trial 
court  A  trial  was  had  upon  the  general 
Issue,  and  judgment  rendered  for  the  ap- 
pellee, from  which  judgment  this  appeal  is 
taken. 

Upon  the  trial,  the  record  in  the  bankrupt- 
cy proceedings  In  the  dlstrlrt  court  against 
the  firm  of  Benbrook  &  Donovan,  over  the  ob- 


jections made  by  appellants,  was  introduced 
in  evidence.  This  record  discloses  that  a 
petition  signed  by  Fred  Barman  &  Bro.,  Wil- 
lard  Bros.,  and  Sidemau,  Lachman  &  Co., 
was  filed  in  the  district  court  of  the  First 
judicial  district  on  the  10th  day  of  Septem- 
ber, 1902.  The  petiUon  set  forth  that  J. 
H.  Benbrook  and  R.  J.  Donovan,  for  the  sis 
months  next  preceding  the  date  of  filing  the 
petition,  had  been  residents  of  Tucson,  Ariz., 
and  engaged  in  business  therein  as  partners 
under  the  firm  name  and  style  of  Benbrook 
&  Donovan,  and  that  they,  each  of  them,  and 
the  partnership  owed  debts  In  an  amount 
exceeding  $1,000;  that  the  petitioners  were 
"creditors  of  said  firm,  having  provable 
claims  amounting  in  the  aggregate,  in  excess 
of  securities  held  by  them,  to  tlie  sum  of 
$500."  The  petition  further  alleged  the  In- 
solvency of  Benbrook  &  Donovan,  and  each  of 
the  members  of  said  firm,  and  that,  within 
four  months  preceding  the  filing  of  the  peti- 
tion, the  firm  had  committed  an  act  of  bank- 
ruptcy in  sufTering  and  permitting,  while 
Insolvent,  one  Adolph  Bail,  a  creditor  of  said 
firm,  to  obtain  a  preference  over  other  credit- 
ors through  legal  proceedings,  and  in  not 
having,  at  least  five  days  before  a  sale  or  dis- 
position of  the  property  affected  by  said 
preference,  vacated  or  discharged  such  pref- 
erence; and  further,  that  the  said  firm  com- 
mitted an  act  of  bankruptcy  within  said  four 
months  by  transferring,  while  insolvent  to 
said  Adolph  Bail,  as  such  creditor,  a  certain 
stock  of  goods,  with  Intent  to  prefer  said 
Adolph  Bail  over  other  creditors.  The  peti- 
tion further  alleged  that  the  said  firm  was 
not  engaged  in  tilling  the  soil,  nor  was  either 
of  the  members  thereof  a  wage  earner.  The 
petition  contained  the  usual  prayer  for  the 
issuance  of  a  subpoena  directed  to  said  firm, 
and  for  an  adjudication  by  the  court  of  bank- 
ruptcy against  the  partnership.  The  petition 
was  verified  by  the  oaths  of  Fred  Barman, 
J.  Wiilard,  and  M.  3.  Sldeman.  Upon  the 
filing  of  the  petition,  an  order  was  made  by 
the  court  setting  a  time  within  which  said 
firm  should  appear  In  said  court  and  answer 
the  petition,  and  a  further  order  was  made 
that  a  copy  of  the  petition,  with  a  writ  of 
subpoena,  be  served  upon  said  firm  of  Ben- 
brook &  Donovan  at  least  five  days  before  the 
day  set  for  the  hearing  of  the  petition.  Un- 
der this  order,  a  subpoena  directed  to  J.  H. 
Benbrook  and  R.  J.  Donovan  was  issued,  com- 
manding them  personally  to  appear  upon  the 
day  named  in  the  order,  and  answer  to  the 
petition  filed  by  said  petitioning  creditors. 
It  further  appears  from  the  record  that  this 
subpoena  was  served  upon  R.  J.  Donovan  by 
the  United  States  Marshall  on  September  20, 
1902.  No  appearance  was  made  by  either 
member  of  the  firm  of  Benbrook  &  Donovan, 
nor  any  appearance  made  on  behalf  of  said 
firm.  On  the  11th  day  of  October,  1902,  the 
petition  was  heard  by  the  court,  and  a  Judg- 
ment entered  declaring  said  firm  of  BenbrooK 

&  Donovan  bankrupts.  ■      r^r^rsir> 
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The  first  assignment  of  error  Is  based  upon 
the  ruling  of  the  trial  court  admitting  In 
evidence  the  record  of  the  bankruptcy  pro- 
ceedings, and  the  overruling  of  appellants' 
objections  to  the  same  upon  the  grounds: 
First,  that  the  petition  was  Insufficient  in 
matters  of  substance;  second,  that  it  was  not 
properly  verified;  and,  third,  that  no  proper 
service  of  subpoena  was  had  on  the  firm  of 
Benbrook  &  Donovan. 

Considering  these  objections  In  their  order, 
the  omission  of  the  petition  to  state  the 
nature  of  the  petitionert^  claims  and  to  give 
the  amount  of  each  Is  the  only  defect  In  the 
petition  which  presents  any  matter  which 
calls  for  serious  consideration.  The  bank- 
ruptcy act  provides  that  petitioning  creditors 
must  have  provable  claims  amouutlng  In  the 
aggregate  to  the  sum  of  $500  before  they  may 
lustitute  bankruptcy  proceedings  against  a 
debtor.  The  rules  prescribed  by  the  Supreme 
Court  of  the  United  States  contain  no  addi- 
tional requirement  than  that  prescribed  in 
the  act  as  to  what  the  petition  shall  contain. 
The  form,  however,  prescribed  by  the  Su- 
preme Court  for  a  creditors'  petition  requires, 
in  addition  to  the  general  allegation,  that  the 
petitioners  have  provable  claims  to  the 
amount  of  $500  against  the  defendant  debtor, 
and  a  statement  setting  forth  with  particular- 
ity the  nature  and  amount  of  each  of  such 
claims.  A  failure  to  state  the  nature  and 
amount  of  the  claims  held  by  the  petitioning 
creditors  in  such  a  petition  would  doubtless 
render  It  subject  to  direct  attack.  Such  an 
omission,  however,  does  not  seem  to  us  to 
render  a  Judgment  based  upon  such  petition 
void  for  want  of  Jurisdiction,  and  thus  open 
to  collateral  attack.  The  Supreme  Court  of 
the  United  States  In  West  Co.  v.  Lea,  174 
U.  S.  509,  19  Sup.  Ct  839,  43  L.  Ed.  1098, 
In  referring  to  the  rules  prescribed  In  the 
court's  general  orders  under  the  bankrupt  act, 
said:  "These  rules  are  but  intended  to  ex- 
ecute the  act,  and  not  to  add  to  its  provisions 
by  making  that  which  the  statute  treats  In 
some  cases  as  immaterial  a  material  fact  in 
e%-ery  case."  The  material  fact,  under  the 
bankrupt  act,  which  must  be  alleged  and 
proven.  Is  that  the  petitioning  creditors  have 
provable  claims  against  the  debtor  in  an 
amount  aggi'egating  $500.  A  statement  giving 
the  nature  and  amount  of  each  claim  is  but 
an  amplification  of  this  general  fact.  We 
hold,  therefore,  that  the  petition  contained 
a  sufficient  showing  of  facts  under  the  bank- 
ruptcy act,  and  the  general  orders  of  the 
Supreme  Court  to  confer  Jurisdiction  upon 
the  district  court  to  enter  Judgment  In  the 
bankruptcy  proceedings. 

Even  If  we  are  not  to  assume,  from  the 
similarity  of  names,  that  the  verification  of 
the  petition  was  made  by  members,  of  the 
firms  constituting  the  petitioning  creditors, 
still  any  defect  in  such  verification,  by  reason 
that  It  may  not  have  been  made  by  the  proiier 
parties,  is  a  formal  matter,  and  not  jurisdic- 


tional. In  re  Cbequasset  Lumber  Go.  (D.  C.) 
112  Fed.  56;  Green  River  Deposit  Bank  ▼. 
Craig  (D.  C.)  110  Fed.  137;  Leidigh  v.  Stengel, 
95  Fed.  637,  37  C.  C.  A.  210. 

The  third  ground  of  objection  to  the  juris- 
diction of  the  district  court  in  the  bankrupt- 
cy proceedings  would  be  well  taken  If  the 
record  disclosed  that  no  service  was  had 
upon  the  bankrupt  firm.  A  Judgment  of  the 
bankruptcy  court  is  open  to  collateral  attack 
for  want  of  Jurisdiction  over  the  person  of 
the  alleged  bankrupt  where  the  record  dis- 
closes that  no  service  was  had  upon  him, 
and  no  appearance  was  made  In  the  proceed- 
ings by  him,  from  which  It  may  appear  that 
he  voluntarily  submitted  himself  to  the  Juris- 
diction of  the  court  Chapman  ▼.  Brewer, 
114  U.  S.  168,  B  Sup.  Ct  799,  29  li.  Ed.  83; 
New  Lamp  Chimney  Co.  v.  Ansonia  Brass  Co., 
01  U.  8.  666,  23  L.  Bd.  386.  Mere  Irregu- 
larity of  service  or  in  the  form  of  the  notice 
given  by  a  summons  does  not  however,  ren- 
der a  Judgment  of  a  court  of  general  Jurisdic- 
tion void,  so  as  to  subject  it  to  a  collateral 
attack.    Black  on  Judgments,  i  263. 

The  subpoena  issued  In  the  bankruptcy  pro- 
ceedings was  served  on  R.  J.  Donovan,  a 
member  of  the  Arm  of  Benbrook  &  Donovan. 
It  in  effect,  notified  him  that  a  petition  In 
bankruptcy  had  been  filed  by  the  petitioning 
creditors,  and  that  it  prayed  for  an  adjudica- 
tion of  bankruptcy  against  the  firm  of  Ben- 
brook &  Donovan.  Whatever  informality 
there  may  be  In  the  form  of  the  subpcrna. 
It  nevertheless  contained  sufficient  to  put  the 
member  of  the  firm  served  upon  notice  of  the 
proceeding.  The  bankrupt  act,  in  section  5, 
subd.  "c"  (Act  July  1,  1898,  c.  541,  30  .«tat 
547  [U.  S.  Comp.  St  1901,  p.  3424]),  provides 
that  "the  court  of  bankruptcy  which  has 
Jurisdiction  of  one  of  the  partners  may  have 
Jurisdiction  of  all  the  partners  and  of  the 
administration  of  the  partnership  and  indi- 
vidual property."  The  record  shows  that  the 
district  court  acciulred  Jurisdiction  over  the 
person  of  Donovan,  and,  under  the  foregoing 
provision  of  the  bankrupt  act  It  thereby 
acquired  jurisdiction  of  the  firm  of  Benbrook 
&  Donovan  and  its  property. 

The  second  assignment  of  error,  relating  to 
the  ruling  of  the  trial  court  In  refusing  to 
strike  certain  portions  of  the  amended  com- 
plaint is  not  argued  by  counsel  for  appellant 
In  their  brief,  and  Is  therefore  not  considered 
by  us. 

The  third  assignment  Is  based  upon  the 
alleged  insufflclcncy  of  the  evidence  to  sustain 
the  finding  of  the  court  that  the  np])eilant8. 
In  obtaining  a  transfer  of  the  property  sued 
for  from  tlie  firm  of  Benbrook  &  Donovan, 
Intended  thereby  to  obtain  a  preference  over 
other  creditors  of  said  firm,  and  that  said 
firm  of  Benbrook  &  Donovan  intended  thereby 
that  such  preference  should  be  made.  It 
was  the  -special  province  of  the  trial  court 
to  determine  nil  questions  of  fact  A  reading 
of  the  record  showa  that  there  was  BUfficleat 
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erldenw  to  Bostaln  the  finding,  and  we  there- 
fore ctiunot  dletnrb  ttie  Judgment  of  the  trial 
court  upon  that  ground. 

Finding  no  reversible  error  In  the  reeord, 
the  Judgment  1b  therefore  affirmed. 

KENT,  a  J,  and  DOAN  and  CAMPBELL, 
JJ.,  concur. 


O  ArU.  316) 

TERUITOnT  «x  rel.  DEVINB,  Treasurer,  ▼. 

PERRIN. 

(Supreme  Court  of  Arizona.    Not.  18,  1905.) 

1.  ruBLio  Lamds— Forest  Psxsebvations— 
Kelisquisiiments  ^t  Owweb  Within  Res- 
ervations—VEsriNa  OF  TlTL«  IS  GOVEBW- 
MENT. 

Act  Cong.  Jan*  4,  1897,  c  2.  30  Stot  36, 
provides  that  an  owner  of  land  witbin  a  forest 
reserve  may  relinquish  the  same,  and  select  in 
lieu  thereof  a.  tract  of  vacant  land.  An  owner  of 
land  within  a  forest  reserve  execated  a  deed  of 
reliD<]uisbment.  Held,  that  the  title  vested  in 
the  government  on  the  filing  of  the  deed  for 
record ;  the  title  not  being  dependent  on  the 
selection  of  the  land  granted  In  Uen  thereof. 

2.  Taxation— LAN na  Subject  to. 

An  owner  of  land  within  a  forest  reserve 
executed  a  deed  of  relinquishment,  as  authorized 
by  Act  Cong.  June  4,  1897,  c.  2,  30  Stet  36, 
authorising  an  owner  of  land  within  a  forest 
reserve  to  relinquish  the  same  in  lieu  of  the 
right  to  select  vacant  land.  The  deed  was  re- 
corded January  31,  1903.  The  Secretary  of  the 
Interior  approved  the  abstract  of  title  and  the 
selection  of  the  lien  land  in  April,  1S03.  Held, 
that  the  land  within  the  forest  reserve  was  not 
assessable  against  the  owner  for  the  year  1903, 
though  Rev.  St.  1901,  par.  383.%  makes  a  tax  a 
lioi  on  the  property  assessed,  which  attaches  on 
the  1st  Monday  in  February  of  each  year,  since 
an  assessment  is  not  completed  until  the  onph- 
cate  assessment  roll  is  certified,  as  required  by 
title  62,  c.  B,  whirfi  cannot  be  earlier  than  the 
3d  Monday  fai  August  of  each  year. 

Appeal  from  District  Court,  Coconino  Coun- 
ty :  beton  Justice  Richard  B.  Sloan. 

Action  by  the  territory,  at  the  relation 
of  Thomas  Devine,  treasurer  and  ex  ofBclo 
tax  collector  of  Coconino  county,  against  Ed- 
ward B.  Perrln.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

Edward  M.  Doe,  for  appellant  Joseph  H. 
Klbbey,  for  appellee. 

CAMPBELL,  J.  This  is  an  action  brought 
by  the  territory  of  Arizona,  at  the  relation  of 
the  treasurer  and  ex  officio  tax  collector  of 
Coconino  county,  against  Edward  B.  Perrln. 
The  action  la  brought  under  the  Drovisions  of 
Act  No.  92,  of  p.  14Sk  of  the  Legislative  Assem- 
bly of  1903,  to  enforce  against  certain  lands 
thetaxesleviedthereonforthe year  1903.  The 
appellee  was  In  April,  1902,  and  for  some 
years  prior  thereto  bad  been,  the  owner  of  the 
lands  upon  which  taxes  were  sought  to  be 
ImiKwed.  Said  lands  were  embraced  within 
the  odd-nnmbered  sections  within  the  general 
limits  of  the  Atlantic  &  Pacific  Railroad  land 
grant,  and,  while  not  owned  by  the  United 
States,  were  within  the  exterior  limita  of 
what  was  then  and  Is  now  the  San  Francisco 
Mountain  Forest  Ueserre^  a  forest  reiserve 


theretofore  duly  estabUabed  by  the  President 
of  the  United  States.  During  the  month  of 
December,  1901,  and  up  to  the  month  of  April, 

1902,  appellee  had  correstmndence  with  the 
Secretary  of  the  Interior  of  the  United  States, 
looking  to  the  acquisition  by  the  United 
States  of  the  land  held  by  the  appellee,  that 
the  same  might  be  incorporated  in  and  be- 
come a  part  of  the  forest  reservation.  He 
made  a  proposition  to  the  Department  of  the  . 
Interior,  offering  to  relinquish  to  tke  United 
States  the  lands  in  question,  and  to  select  in 
lieu  thereof  vacant  unappropriated  public 
lands  within  certain  prescribed  limita,  and 
In  the  manner  provided  by  the  act  of  Con- 
gress of  June  4,  1897,  80  Stat  86,  c.  2. 
There  were  certain  outstanding  contracts 
granting  the  right  to  cut  timber  from  a  por- 
tion of  the  lands  involved,  and  at  the  Instance 
of  the  Secretary  of  the  Interior  the  appellee 
agreed  to  use  his  good  offices  in  securing  from 
the  holders  of  these  timber  privileges  compli- 
ance with  rules  and  regulations  to  be  pre- 
scribed by  the  Interior  Department  Forms 
of  deeds  of  relinquishment  were  submitted  by 
the  appellee  to  the  Secretary  of  the  Interior, 
and  approved  by  that  officer.  The  proposi- 
tion made  was  accepted  by  the  Secretary  of 
the  Interior  in  April,  1902,  and  subsequently, 
in  the  same  month,  the  President  of  the 
United  States,  at  the  request  of  the  Secretary 
of  the  Interior,  Issued  his  proclamation  Incor- 
porating Into  the  reserve  the  lands  of  appel- 
lee. It  was  a  part  of  the  agreement  entered 
Into  with  the  Secretary  of  the  Interior  that 
the  appellee  should  as  soon  as  practicable 
execute  to  the  United  States  deeds  of  reliu- 
qnlahment  of  said  lands.  These  deeds  were 
so  executed,  and  on  the  81st  day  of  January, 

1903,  were  caused  to  be  recorded  in  the  office 
of  the  recorder  in  the  county  In  which  the 
lands  are  situated,  and  abstracta  of  title  to 
the  said  lands  were  furnished  to  the  Secre- 
tary of  the  Interior  at  his  request  Thereaf- 
ter, In  April,  1903,  the  Secretary  of  the  In- 
terior approved  the  said  abstracta  of  title 
and  the  deeds  of  relinquishment  with  the 
exception  of  a  small  part  of  the  land  con- 
veyed, which  at  tbe  time  this  action  was  tried 
In  the  court  below  had  not  yet  been  approved. 
After  the  agreement  reached  by  correspond- 
ence and  the  proclamation  of  the  President 
appellee  in  no  wise  attempted  to  exercise  any 
claim  or  control  over  the  lands,  but  they 
were  and  remain  under  the  complete  control 
of  the  Secretary  of  tbe  Interior,  and  are  and 
have  been  in  all  respecte  treated  as  a  part  of 
the  forest  reservation. 

It  Is  contended  by  the  appellant  that,  al- 
though the  deeds  of  relinquishment  were  flletl 
and  recorded  on  January  31,  1903,  the  govern- 
ment took  no  title  to  the  lands  until  tbe  deeda 
and  abstracts  were  approved  by  the  Secretary 
of  the  Interior,  and  the  selection  of  the  lands 
in  lieu  of  those  relinquished  were  made  by 
the  appellee  and  approved  by  the  Land  De- 
partment of  the  government  and,  as  such 
selections  and  approvals  were  not  made  untU 
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after  the  1st  Monday  In  February,  1903,  the 
lien  for  taxes  for  the  year  1903,  by  virtue  of 
th&  prorlslons  of  paragraph  3S33  of  the 
Revised  Statutes  of  Arizona  of  1901,  attached 
to'  the  lands  on  the  1st  Monday  In  February 
in  that  year.  The  provisions  of  the  act  of 
June  4,  1897,  under  which  the  lands  were 
relinquished  to  the  government,  provides: 
"That  In  cases  in  which  a  tract  covered  by  an 
unperfected  bona  fide  claim  or  by  a  patent  is 
Included  within  the  limits  of  a  public  forest 
reservation,  the  settler  or  owner  thereof  may. 
If  he  desires  to  do  so,  relinquish  the  tract  to 
the  government,  and  may  select  In  lieu  there- 
of a  tract  of  vacant  land  open  to  settlement 
not  exceeding  in  area  the  tract  covered  by 
bis  claim  or  patent."  It  will  be  observed  that 
the  act  itself  makes  no  provision  as  to  the 
manner  in  which  the  relinquishment  to  the 
government  shall  be  made.  The  whole  sub- 
ject is  left  under  the  control  of  the  Land  De- 
partment of  the  government  Cosmos  Ex- 
ploration Co.  V.  Gray  Eagle  Oil  Co.,  190  U. 
S.  301,  23  Sup.  Ct.  692,  24  Sup.  Ct  860,  47 
L.  Ed.  1064. 

,^  There  is  nothing  in  the  act  of  Congress 
which  makes  the  vesting  of  the  title  in  the 
United  States  of  the  relinquished  lands  de- 
pendent upon  the  selection  of  the  lands  grant- 
ed in  lieu  thereof.  The  appellant  urges  that, 
this  being  an  exchange  of  land.s,  the  title 
does  not  vest  in  the  government  until  the 
selection  of  the  lieu  lands  has  been  made  and 
approved.  We  are  unable  to  agree  with  this 
contention.  In  our  view  of  the  statute,  the 
legal  title  vested  in  the  United  States  im- 
mediately upon  the  filing  for  record  of  the 
deeds  of  relinquishment,  subject,  perhaps,  to 
be  divested  should  the  Secretary  of  the  In- 
terior disapprove  the  abstracts  of  title.  The 
consideration  for  the  grant  is  the  right,  un- 
der the  law,  to  select  other  lands  in  lieu  of 
those  relinquished.  After  the  deed  Is  record- 
ed and  delivered,  the  grantor  cannot,  by  any 
act  of  his,  incumber  the  title  as  against  the 
United  States.  lie  has  no  right  to  the  land 
which  he  can  enforce. 

We  have  carefully  examined  the  opinion 
of  the  Supreme  Court  In  the  case  of  Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  supra, 
relied  upon  by  appellant,  and  find  nothing 
therein  in  conflict  with  these  views.  The 
question  there  presented  was  the  time  when 
the  title  vested  to  lands  in  lieu  of  lands  re- 
linquished, and  the  court  held  that  such  title 
vested  only  after  the  approval  of  the  selec- 
tion by  the  Land  Department  of  the  govern- 
ment. 

There  is  another  reason  why  this  action 
must  fall,  at  least  as  to  the  greater  part 
of  the  lands  Involved.  The  Secretary  approv- 
ed the  abstracts  of  title,  and,  so  far  as  the 
record  discloses,  the  selection  of  the  lieu 
lands,  in  April,  1903,  Under  the  provisions 
of  the  laws  of  Arizona,  the  tax  rate  is  not 
fixed  until  the  3d  Monday  In  August  of  each 
year,  and  the  levy  and  assessment  is  not  com- 
pleted until  the  duplicate  assessment  roll  Is 


prepared  and  certlfled,  as  provided  by  chap- 
ter 5,  tit  62,  Rev.  St.  1901.  When  in  April, 
1003,  the  Secretary  of  the  Interior  approved 
the  abstracts  Of  title '  to  the  lands,  and,  so 
far  as  the  record  shows,  the  Ilea  selections 
were  made  and  approved,  all  had  been  done 
that  even  the  appellant  contends  should  be 
done  to  vest  the  full  legal  and  equitable 
title  in  the  United  States.  Lands  acquired 
for  public  purposes  during  the  period  be- 
tween the  first  and  final  steps  of  taxation 
are  exempt  from  taxes  levied  during  the  year 
in  which  they  are  acquired.  Bannon  t. 
Burnes  (C.  C.)  39  Fed.  892 ;  Gachet  v.  City  of 
New  Orleans,  52  La.  Ann.  813,  27  South.  348; 
Buckhout  V.  City  of  New  York,  176  N.  Y. 
363,  68  N.  E.  659.  And  this  is  true  even 
where,  as  in  this  territory,  the  Legislature 
has  declared  that  a  lien  for  taxes  shall  at- 
tach at  a  date  prior  to  the  time  when  the 
first  steps  are  taken  to  subject  the  real  estate 
to  taxation.  There  can  be  no  real  or  ef- 
fective Hen  until  the  amount  of  the  taxes 
are  ascertained  and  assessed.  "In  the  nature 
of  things,  no  tax  or  assessment  can  exist  so 
as  to  become  an  incumbrance  on  real  estate, 
until  the  amount  thereof  Is  ascertained  and 
determined."  Black  on  Tax  Titles,  §  189; 
Dowdney  et  al.  v.  Mayor,  etc.,  54  N.  Y.  186. 
And  see  Gillmor  v.  Dale  (Utah)  75  Vac.  932. 
Under  such  provisions  of  law,  when  the  rate 
of  taxes  is  fixed  aud  the  amount  determined 
and  levied,  the  lien  for  such  amount  relates 
back  and  attaches  as  of  the  date  specified  in 
the  statute.  McLaren  v.  Sheble.  45  Mo.  130; 
Reeve  v.  Kennedy.  43  Cal.  643;  Cochran  v. 
Guild,  106  Mass.  29,  8  Am.  Rep.  296;  Gillmor 
V.  Dale  (Utah)  75  Pac.  032.  In  the  case  at 
bar,  the  lands  having  become  the  property  of 
the  United  States  at  the  time  the  taxes  were 
levied  and  assessed,  and  no  longer  subject  to 
taxation,  the  acts  of  the  ta.xiug  officers  were 
void  and  of  no  effect. 

For  the  foregoing  reasons,  the  Judgment  of 
the  lower  court  is  affirmed. 

KENT,  C.  J.,  and  DOAN,  J.,  concur. 


VALLEY  BANK  OF  PIIOKXIX  v.  BROWN. 

(Supreme  Court  of  Arizona.    Nov.  18,  1003.) 

1.  i'bincipal    and     aoent— unaxttnorized 
Act  of  Aoe."«t— Ratification. 

The  ratification  by  a  principal  of  an  act 
of  an  agent  previously  unauthorized  is  not 
binding  on  the  principal  uniesK  made  with  full 
kuowlmige  of  the  facts,  though  he  may  have 
omitted  to  make  inquiripa,  and  the  facts  might 
have  been  learned  by  the  use  of  diligence  on 
his  part. 

[Ed.  Note. — For  cases  in  point  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  §§  027-633.] 

2.  Banks— Loans  fob  Dei'ositob— Ratifica- 
tion—Knowledge  OF  TUE  Facts. 

Evidence  in  an  action  against  a  bank  by 
a  depositor  to  recover  the  amount  of  a  loan 
made  out  of  his  deposit  by  the  bank  without  au- 
thority examined,  and  held  to  warrant  a  find- 
ing that  the  depositor  did  not  ratify  the  act  of 
the  bank  because  of  want  of  knowledge  of  the 
facts,  authorizing  a  recovery  agaiu^  ^e^J)^Q.k. 
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3.  Same— Action  aoatrst   Agent  fob   Un-  i 
authobizxd  aot  —  evidence  —  adllibbi* 

BII.ITT. 

Wbere  a  depositor  repudiates  a  loan  made 
b7  the  bank  out  of  liia  deposit,  without  author- 
ity, and  sued  the  bank  for  the  amount  thereof, 
evidence  showing  that  the  goods  agreed  to  be 
taken  by  the  bank  as  security  for  the  loan  were 
perishable  was  admissible. 

Appeal  from  District  Oonrt,  Maricopa 
Connty;   before  Chief  Justice  Edward  Kent. 

Action  by  Ellzabetb  O.  Brown  against 
the  Valley  Bank  of  Phoenix.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

0.  F.  Ainsworth,  tor  appellant  J.  M. 
Jamison,  for  appellee. 

CAMPBBIili,  J.  Plaintiff  below,  appellee 
here,  was  a  depositor  of  the  defendant  bank. 
In  December,  1902,  tlie  bank,  by  its  president 
and  manager,  drew  a  check  for  $1,000  against 
plaintiff's  deposit,  and  loaned  that  sum  to 
one  L.  D.  McClure,  taking  a  promissory  note 
payable  to  plaintiff,  due  in  one  year,  and 
bearing  Interest  at  the  rate  of  10  per  cent, 
per  annum.  McClare  was  a  retail  druggist, 
carrying  on  business  In  the  city  of  Phoenix. 
Aa  collateral  security  for  the  loan,  be  pledg- 
ed a  warehouse  receipt  for  whisky  In  bond  in 
Kentucky,  and  agreed  to  set  apart  a  portion 
of  bla  stock  of  goods,  to  be  held  by  one  F. 
H.  Lyman,  his  attorney,  as  receiptor.  The 
warehouse  receipt  was  of  small  value.  The 
goods  to  be  set  aside  Inventoried  $1,042.07. 
▲  large  part  of  them  were  of  a  perishable 
character.  Mr.  Lyman  receipted  for  the 
goods,  and  saw  some  of  the  goods  segregated 
from  the  stock,  but  was  not  requested  by 
the  bank  to  check  them  over,  nor  did  be  do 
ao,  nor  was  he  requested  to  exercise  more 
than  a  nominal  control  over  them;  the  ac- 
tnal  custody  and  control  remaining  in  Mc- 
Clnre.  There  was  a  verbal  agreement  be- 
tween McClure  and  the  bank  to  the  effect 
that,  should  McClure  desire  to  use  any  of  the 
goods  mentioned  in  the  inventory,  he  could 
pay  the  bank  the  schedule  price  and  take 
them.  About  one  month  after  the  loan  was 
made,  plaintiff  was  called  to  the  bank,  and 
told  by  tlie  president  that  he  had  loaned 
$1,000  of  her  money  to  McClure  on  "gilt- 
edged"  security.  This  was  the  first  knowl- 
edge she  had  of  the  transaction.  She  was 
not  told  the  nature  of  the  security,  nor  the 
manner  in  which  it  was  held.  Thereafter 
McClure  paid  the  interest  monthly  to  plain- 
tiff, who  receipted  to  him  for  the  same. 
During  the  month  of  March,  190S,  the  cashier 
ot  the  bank  suggested  to  plaintiff  that  she 
bad  better  look  over  the  securities  connected 
frith  her  loan,  and  handed  the  papers  relat- 
ing to  them  to  her.  These  papers,  with  the 
exception  of  the  receipt  given  by  Lyman,  are 
not  in  evidence.  She  did  not  examine  the 
papers,  but  returned  them  at  once  to  the 
cashier,  who  assured  her  that  the  securities 
were  perfectly  good.    All  of  the  papers  re- 


mained with  tbe  bank.  Sometime  thereaft- 
er, plaintiff  attempted  to  negotiate  a  pur- 
chase of  real  estate,  and  told  the  broker  of 
the  McClure  note.  The  broker,  In  response 
to  her  suggestion,  and  with  a  view  to  accept- 
ing the  note  if  satisfactory  In  part  payment, 
examined  the  note  and  securities,  and  de- 
clined to  accept  It;  merely  telling  her  that 
the  note  was  not  satisfactory.  Shortly  be- 
fore the  note  became  due,  McClure  failed  in 
business.  Investigation  disclosed  that  of  the 
goods  supposedly  set  aside  as  security  for 
plaintiff  but  a  small  portion  remained.  Dur- 
ing this  Investigation  plaintiff  learned  for  the 
first  time  the  precise  nature  of  the  goods 
pledged,  and  the  conditions  under  which  they 
were  held.  Shortly  after  learning  the  facts, 
she  notified  the  bank  that  she  repudiated 
the  act  of  the  bank  in  making  the  loan,  ten- 
dered the  Interest  she  had  received,  offered 
to  Indorse  the  note  to  the  bank  without  re- 
course, and  demanded  payment  of  tbe  $1,- 
000.  The  bank  refused  payment,  and  this 
action  was  brought 

Tbe  principal  question  requiring  our  atten- 
tion Is,  did  the  plaintiff  ratify  the  action  of  tbe 
bank  in  making  the  loan  under  such  circum- 
stances as  to  be  binding  upon  her?  The 
principles  of  law  involved  are  clear.  "No 
doctrine  Is  better  settled,  both  upon  prin- 
ciple and  authority,  than  this,  that  the 
ratification  of  an  act  of  an  agent  previously 
unauthorized  must  in  order  to  bind  tbe 
principal,  be  with  full  knowledge  of  all 
the  material  facts.  If  the  material  facta 
be  either  suppressed  or  unknown,  the  ratifi- 
cation Is  treated  as  invalid,  because  founded 
In  mistake  or  fraud."  Owings  v.  Hull,  9 
Pet  607,  9  L.  Ed.  240.  Speaking  through 
Chief  Justice  Bigelow  In  tbe  case  of  Combs 
v.  Scott  et  al.,  12  Allen,  493,  the  Supreme 
Court  of  Massachusetts  say:  "Ratification 
of  a  past  and  completed  transaction,  into 
which  an  agent  has  entered  without  au- 
thority, is  a  purely  voluntary  act  on  the  part 
of  the  principal.  No  legal  obligation  rests 
upon  him  to  sanction  or  adopt  it  No  duty 
requires  him  to  make  inquiries  concerning  It 
Where  there  is  no  legal  obligation  or  duty  to 
do  an  act  there  can  be  no  negligence  in  an 
omission  to  perform  It  Tbe  true  doctrine 
is  well  stated  by  a  learned  text-writer:  'If 
I  make  a  contract  in  the  name  of  a  person 
who  has  not  given  me  an  authority,  he  will 
be  under  no  obligation  to  ratify  it  nor  will 
he  be  bound  to  tbe  performance  of  it'  1 
Llvermore  on  Agency,  44.  See,  also,  Paley 
on  Agency,  171,  note  o.  Whoever,  therefore, 
seeks  to  procure  and  rely  on  a  ratification 
is  bound  to  show  that  it  was  made  under 
such  circumstances  as  in  law  to  be  binding 
on  the  principal,  especially  to  see  to  it  that 
all  material  facts  were  made  known  to  bim. 
The  burden  of  making  Inquiries  and  of  as- 
certaining the  truth  Is  not  cast  on  him  who 
Is  under  no  legal  obligation  to  assume  a  re- 
sponsibility, but  rest*  on  the  party  who  is 
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endeavoring  to  obtain  a  bcneflt  or  advantage 
for  himself.  This  Is  not  only  just,  but  It  is 
praetlcal)le.  The  needful  Information  or 
knowledge  Is  always  within  the  reach  of  him 
who  Is  either  party  or  privy  to  a  transaction 
which  he  seeks  to  have  ratified,  rather  than 
of  him  who  did  not  authorize  it,  and  to  the 
details  of  which  he  may  be  a  stranger.  We 
do  not  mean  to  say  that  a  person  can  be 
willfully  Ignorant,  or  purposely  shut  his 
eyes  to  means  of  information  within  bis  own 
possession  and  control,  and  thereby  escape 
the  consequences  of  a  ratification  of  unau- 
thorized acts  Into  wblch  he  has  deliberately 
entered;  but  our  opinion  Is  that  ratification 
of  an  antecedent  act  of  an  agent  which 
was  unauthorized  cannot  he  held  valid  and 
binding  where  the  person  sought  to  be  char- 
ged has  misapprehended  or  mistaken  ma- 
terial facts,  although  he  may  have  wholly 
omitted  to  make'  inquiries  of  other  persons 
concerning  them,  and  bis  Ignorance  and  mis- 
apprehension might  have  been  enlightened 
and  corrected  by  the  use  of  diligence  on  his 
part  to  ascertain  them."  See,  also,  Storey 
on  Agency,  S  243;  Wheeler  v.  Northwestern 
Sleigh  Co.  (0.  C.)  39  Fed.  347;  1  Am.  &  Eng. 
Bdc.  Law,  1100. 

The  trial  court  found  as  a  fart  that  the 
plaintlfF  was  not  informed  as  to  the  character 
or  value  of  the  securities,  and,  after  a  care- 
ful consideration  of  the  evidence,  we  are 
not  prepared  to  say  that  It  was  not  Justified 
in  so  finding.  A  lack  of  such  knowledge  Is  a 
material  circumstance,  and  a  ratification 
without  it  is  not  binding,  unless  the  Igno- 
rance resulted  from  willfulness  and  not 
mere  carelessness.  The  Inventory  or  other 
papers  concerning  the  collateral  held  by  the 
bank,  with  the  exception  of  Mr.  Lyman's  re- 
ceipt, are  not  in  evidence,  and  we  cannot 
say  how  much  information  plaintifF  would 
have  acquired  had  she  examined  them.  We 
think  the  evidence  shows  the  plaintiff  to  have 
been    careless,    but   not    willfully    Ignorant. 

Evidence  was  Introduced  to  show  that 
many  of  the  goods  agreed  to  be  set  apart 
as  security  were  of  a  perishable  character. 
The  appellant  contends  that  this  evidence 
was  not  admissible.  We  think  it  was  ad- 
missible. See  Bank  of  Owensboro  v.  West- 
ern Bank,  7«  Ky.  (13  Bush)  520,  20  Am. 
Kep.  211. 

The  record  discloses  no  error,  and  the  judg- 
ment appealed  from  will  be  affirmed. 

SLOAN  and  DOAN,  JJ.,  concur. 


ANTHONT  WILKINSON  LIVE  STOCK 

CO.  v.  McILQUAM. 

(Supreme  Court  of  Wyoming.    Dec.  10,  100.J.) 

1.  Adjoining  Landowners— Use  or  Pbem- 
1SE8— Injuries  to  Pbopebty  —  Damnuu 
Absque  Injubia. 

An  owner  of  land  has  absolute  dominion 

over  his  own  lands,  and  may  make  any  legiti- 


mate use  of  them  which  lie  sees  fit,  and  any  in> 
jury  resulting  to  adjoining  landowners  from 
such  use  is  damnum  absque  injuria. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent  Dig.  Adjoining  Landowners,  {{  00-60.] 

2.  Same  —  Fences  —  Injuries  —  Intent  of 
Ebec-tion. 

The  purpose  or  motive  of  a  landowner  in 
erecting  fences  on  his  Innd  is  immaterial  on 
the  question,  of  bis  liability  to  an  adjoining 
landowner  by  reason  of  the  erection  of  such 
fences,  mo  loiif;  as  their  erection  is  lawful,  and 
does  not  invade  or  interfere  with  some  right  of 
the  adjoining  owner. 

[Ed.  Note.— Kor  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Adjoining  Landowners,  H  CO-<>J, 
T4-81;  vol.  37,  Cent.  Dig.  Nuisance,  H  2,  U.J 

3.  PtTBLTC   Lands— IliouT    of   Pasturage— 
Nature  ok  Right. 

The  privilege  or  right  of  pasturage  upon  the 
public  unmclosed  lands  of  the  government  which 
are  not  reserved  or  set  apart  for  other  public 
uses  is  common  to  all  who  may  wish  to  enjoy 
it,  and  is  not  peculiar  to  any  particular  per- 
sons, nor  ia  a  prior  right  gained  by  priority  of 
use ;  nor  is  such  right  dependent  on.  or  en- 
larged by,  the  ownership  of  neighboring  lands. 
[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  I>ablic  Lands,  {  23.] 

4.  Same- Title  or  Licensee. 

The  use  of  public  oninciosed  lands  for 
pasturage  of  cattle  confers  no  title  on  the  per- 
son so  using  them,  but  the  government  may  at 
any  time  withdraw  its  consent  to  such  use. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Public  Lands,  ii  23-25.] 

5.  Fences  — Right  to  Bbeot— Nbcessitt  or 
Inclosube. 

While  an  owner  of  land  who  permits  the 
same  to  remain  open  and  uninclosed  may  there- 
by subject  it  to  use  for  grazing  purposes  by  the 
cattle  of  an  adjoining  owner,  yet  he  may  at 
any  time  prevent  such  use  by  the  erection  of  a 
feuce  on  one  or  more  sides  of  his  premises ;  and 
it  is  not  necessary  for  him,  if  he  chooses  to 
erect  a  fence  on  only  one  or  two  sides  of  his 
land,  to  completely  inclose  his  land  by  erecting 
fences  on  the  other  sides,  and  thereby  segregate 
it  from  the  public  domain. 

6.  Nuisances  —  Public  Nuisances— Special 
Injury.  ^ 

The  injury  or  damage  resulting  to  one  land- 
owner from  an  unauthorized  or  illegal  assertion 
bjr  another  landowner  of  a  right  to  the  exclu- 
sive possession  of  public  lands  is  an  injury 
suffered  in  common  with  all  members  of  the 
public  whose  live  stock  graze  in  the  vicinity  of 
such  public  lands,  and,  if  a  nuisance,  is  a  uublio 
nuisance,  which  cannot  be  enjoined  by  the  in- 
dividual landowner,  unless  he  shows  some  spe- 
cial injury  peculiar  to  himself,  differing  in  kind, 
and  not  merely  in  extent  and  degree,  fr<Nn  the 
general  injury  to  the  public 

[Ed.  Note. — For  coses  in  point,  see  vol.  37, 
Cent.  Dig.  Nuisance,  Si  103-109.] 

7.  Same. 

The  fact  that  one  owns  land  in  the  vicinity 
of  public  land,  to  which  an  exclusive  right  is 
wrongfully  asserted  by  another,  does  not  of 
itself  render  the  injury  to  him  special,  or  dif- 
ferent from  that  suffered  by  the  public  general- 
ly, so  as  to  entitle  him  to  an  injunction. 

8.  Injunction— Adequacy  of  Legal  Remedy. 

In  the  absence  of  defendant's  insolvency, 
the  remedy  at  law  is  adequate  to  redress  any 
injury  suffered  by  plaintiff  on  account  of  any 
overt  act  of  defendant  in  excluding  plaintiff's 
cattle  from  open  and  uninclosed  public  lands. 

Error  to  District  Court,  Laramie  County; 
Richard  n.  Scott,  Judge. 
Action  by  John  J.  Mcllqnam  against  the 
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Antbony  Wilkinson  Live  Stock  Company. 
There  was  a  Judgment  In  favor  of  plaintiff, 
and  defendant  brings  error.    Reversed. 

John  W.  Lacey  and  C.  W.  Burdlck,  for 
plaintiff  In  error.  W.  R.  Stoll,  for  defendant 
In  error. 

POTTER,  C.  J.  The  plaintiff  below,  John 
J.  HcIIquam,  seeks  In  this  action  to  enjoin 
the  construction  and  tuaiutenance  of  certain 
fences,  which.  It  Is  alleged,  will  exclude 
plaintiff's  cattle  from  certain  alleged  unap- 
propriated public  lands  of  the  United  States, 
and  which  the  defendant  below,  the  Wilkin- 
son Live  Stock  Company,  Is  alleged  to  have 
constructed  or  threatened  to  construct,  and 
also  to  restrain  the  defendant  from  other- 
wise Interfering  with  the  pasturing  and  graz- 
ing of  said  cattle  upon  such  public  lands. 
The  fences  complained  of  are  built,  or  are 
proiKJsed  to  be  built,  upon  lands  owned  or 
leased  by  the  defendant,  the  Wilkinson  Live 
Stock  Company,  In  township  17  N.,  range  64 
W.,  In  Laramie  county.  It  appears  that  the 
plaintiff  Is  the  owner  of  the  N.  W.  %  of 
section  10  In  that  township  and  range,  and 
also  the  following  tract  In  township  18:  The 
E.  %,  and  the  E.  %  of  the  S.  W.  ^,  of  sec- 
tion 34,  and  the  W.  %  of  the  S.  W.  %  of 
section  26;  that  he  makes  his  home  on  sec- 
tion 34;  that  for  12  years  he  has  been  en- 
gaged in  the  ranching  and  cattle  business, 
allowing  his  cattle,  consisting  of  400  to  500 
head,  to  run  at  large,  pasture,  and  graze 
upon  the  nnlnclosed  public  and  other  lands 
in  that  vicinity,  their  range  having  been 
chiefly  the  lands  lying  south  and  west  of 
said  section  10  In  township  17,  and  embraced 
In  four  or  five  adjoining  townships.  The 
defendant  Is  the  owner  and  Is  In  possession 
of  all  the  odd-numbered  sections  In  township 
17  and  the  odd-numbered  sections  In  town- 
ship 18  from  25  to  35,  both  Inclusive,  and 
has  leased  and  Is  In  possession  of  section  16 
and  36  In  township  17  and  section  36  In 
township  18.  Plaintiff's  land  In  township  18 
Is  Inclosed  by  his  own  fences,  and  his  land 
In  section  10  In  township  17  Is  Inclosed,  to- 
gether with  the  S.  W.  %  of  that  section; 
the  W.  %  of  that  section  being  In  one  In- 
closure.  Two  gaps  were,  however,  left  by 
plaintiff  In  the  fence  Inclosing  his  land  In 
that  section — one  In  the  fence  on  the  west 
line  of  the  section,  near  the  center  of  that 
line,  and  one  near  the  middle  of  the  fence 
on  the  south  line — ^whlch  gaps  afforded  a 
means  of  Ingress  and  egress  for  cattle.  De- 
fendant bad  constructed  an  east  and  west 
fence  upon  its  own  land,  but  close  to  the 
dividing  line  between  sections  12  and  13, 
11  and  14,  10  and  15,  and  9  and  16.  It  had 
also  built  a  fence  on  section  3,  which  In- 
closed that  section,  or,  at  least,  which  had 
that  effect,  in  connection  with  plaintiff's 
fences  Inclosing  his  land  in  the  adjoining  sec- 
tions 10  and  34.  Defendant  had  also  inclosed 
by  fence,  with  the  permission  of  the  entry- 
man,  the  W.  %  of  the  E.  i^  of  section  10, 


and  it  was  proposing  to  build  a  north  and 
south  fence  along  the  east  side  of  section 
9,  near  the  dividing  line  between  that  sec- 
tion and  section  10,  which  proposed  fence 
would  practically  connect  with  defendant's 
fence  on  section  16  on  the  south  and  section 
3  on  the  north. 

The  following  map  or  plat  shows  the  situa- 
tion of  the  fences  constructed  and  proposed 
to  be  constructed  by  defendant,  as  well  as 
the  various  tracts  of  land  owned  or  con- 
trolled, as  aforesaid,  by  the  respective  par- 
ties. Defendant's  lands  are  designated  by 
the  letter  "D,"  and  the  plaintiffs  lands  by 
the  letter  "P."  The  fences  of  defendant 
built  or  In  contemplation,  which  are  com- 
plained of,  are  shown  by  broken  lines.  The 
letters  "A"  and  "B"  In  section  10  indicate 
approximately  the  location  of  the  gaps  in 
plaintiff's  fence  inclosing  the  W.  %  of  that 
section.  It  will  be  observed  that  the  fences 
on  sections  9  and  15  will  prevent  the  access 
of  cattle  thereon,  respectively,  from  plain- 
tiff's land  in  section  10. 
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The  remaining  sections  shown  on  the  plat 
are  public  lands  of  the  United  States,  but 
it  appears  that  most  of  them  had  l>ecn  em- 
braced in  so-called  "oil  filings"  or  "oil  loca- 
tions," made  by  various  persons,  who  are 
alleged  to  have  made  them  solely  for  the 
benefit  of  defendant;  and  it  is  alleged  by 
plaintiff,  and  the  trial  court  found,  that  the 
lands  were  not  oil  lands,  and  that  the  oil 
filings  or  locations  were  fraudulent  and  void, 
and  were  made  at  the  instigation  of  defend- 
ant, for  the  purpose  of  preventing  plalnTfff's 
cattle  from  grazing  and  pasturing  upon  the 
lands  embraced  therein.  The  lands  lying 
west  and  south  of  defendant's  fences.  In- 
cluding, as  we  understand,  the  lands  in  the 
adjoining  townships,  are  unlnclosed;  and^^ 


366 


83  PACIFIC  BEPORTEB. 


(Wya 


was  not  found  by  the  learned  district  court, 
nor  do  we  find  the  evidence  to  disclose,  ttiat 
any  fence  constructed  by  defendant  Inclosed 
gOTemment  land,  nor  that  the  proposed  fence 
on  section  9  would  have  any  such  effect 
Though  there  Is  a  finding  that  defendant  had 
declared  Its  puriwse  to  construct  fences  upon 
the  government  land  covered  by  the  so-called 
"oil  filings,"  we  think  it  hardly  warranted 
by  the  evidence ;  and  no  such  declared  pur- 
pose seems  to  be  relied  upon  in  this  court 
Certainly,  no  act  of  defendant  was  shown 
toward  the  erection  of  any  such  fences  nor 
the  Inclosing  of  such  lands.  The  evidence 
as  to  any  such  proposed  fencing  is  too  in- 
definite and  uncertain  to  authorize  equitable 
Interference.  It  appeared,  however,  that  the 
defendant,  prior  to  the  commencement  of  the 
suit,  had  served  plaintiff  with  a  written 
notice  to  the  effect  that  defendant  was  in 
possession  of  the  lands  covered  by  the 
so-called  "oil  filings,"  and  requiring  the  plain- 
tiff to  keep  his  cattle  off  of  those  lands. 

The  trial  court  made  special  findings  of 
fact  and  law,  which  were  excepted  to.  It 
was  found,  among  other  things,  that  one  of 
the  purposes  of  the  defendant  in  erecting 
the  fences  shown  on  the  plat,  and  in  causing 
the  filing  of  the  oil  claims,  as  aforesaid, 
was  to  prevent  access  of  plaintiff's  cattle 
over  and  across  the  lands  of  defendant  to 
the  government  lands  lying  south  and  west 
of  the  same,  and  that  the  fence  was  erected 
the  better  to  enable  the  defendant  to  exclude 
such  cattle  from  the  government  lands ;  that 
the  oil  filings  were  made  for  the  purpose, 
also,  of  appropriating  to  defendant's  own 
and  exclusive  use  the  government  lands  cov- 
ered thereby,  and  that  defendant  claimed  the 
right,  by  virtue  thereof,  to  the  exclusive  pos- 
session of  such  lands.  It  was  alleged  in  the 
petition  that  defendant  had  driven  plaintiff's 
cattle  off  from  some  of  those  lands,  but  that 
allegation  was  found  not  to  be  sustained; 
on  the  contrary,  it  was  found  that  plaintiff 
had  forcibly  cut  a  fence  of  defendant,  and, 
through  a  gap  thus  made,  had  driven  his 
cattle  across  one  of  defendant's  sections  to 
and  upon  a  government  section. 

The  court  found,  as  a  matter  of  law,  that 
both  plaintiff  and  defendant  were  licensees, 
with  equal  right  to  range  their  cattle  upon 
the  unappropriated  public  lands  of  the  United 
States,  and  that,  so  long  as  defendant  falls 
to  fence  its  own  lauds  separate  and  distinct 
from  the  government  lauds,  the  latter  con- 
stitutes a  part  of  the  open  range,  and  that 
defendant  has  no  right  to  impede  or  prevent 
the  use  of  the  lands  for  such  purposes,  except 
as  might  result  from  the  inclosing  of  its 
lands,  separate  and  apart  therefrom,  to  which 
it  has  possessory  or  legal  title,  by  a  lawful 
fenee ;  and  that  Its  fences  shown  on  the  plat 
would  not  constitute  a  lawful  Inclosure.  Up- 
on the  findings  the  court  entered  a  final  de- 
cree, perpetually  enjoining  defendant,  as  fol- 
lows: "From  building  or  connecting  any 
fence  or  fences  with  the  other  fences  ot  the 


defendant  upon  the  defendant's  own  lands 
in  such  manner  as  to  exclude  the  cattle  and 
live  stock  of  the  plaintiff  from  pasturing, 
feeding,  grazing,  or  roaming  upon  sections 
2,  4,  6,  8,  12,  14,  18,  20,  22,  24,  and  the  east 
half  of  the  east  half  of  section  10,  in  town- 
ship 17  north,  of  range  64  west  or  other 
government  lands,  or  any  portion  of  the  same, 
so  long  as  they  remain  government  lands;  and 
the  said  defendant  is  hereby  perpetually  en- 
Joined  from  claiming  any  right  to  the  above- 
named  sections,  or  to  section  32,  or  the  south 
half  of  the  south  half  of  section  30,  in  town- 
ship 18  north,  of  range  64  west  or  any  por- 
tion of  the  same,  by  reason  of  any  oil  filings 
which  the  defendant  may  have  heretofore 
made,  or  caused  to  be  made,  for  the  purpose 
of  excluding  the  plaintiff's  cattle  from  pas- 
turing, ranging,  or  feeding  upon  said  sec- 
tions, or  any  part  of  the  same,  or  for  the 
purpose  of  applying  any  portion  of  the  same 
to  the  defendant's  own  use,  to  the  exclusion 
of  plaintiff's  cattle  from  the  same.  Nothing 
herein  contained  shall  be  construed  as  pre- 
venting or  restraining  the  defendant  from  In- 
closing its  own  lands  by  a  fence;  such  In- 
closure not  to  contain  any  government  land." 
From  that  Judgment,  the  defendant  brings 
the  cause  to  this  court  on  error. 

As  defendant's  section  3  and  the  W.  % 
of  the  E.  %  of  section  10  are  separately  In- 
closed, the  fences  thereon,  respectively,  are 
not  affected  by  the  decree.  But  It  seems  to 
be  understood  that  the  other  fences  of  de- 
fendant, shown  on  the  accompanying  plat,  do 
come  within  the  operation  of  the  decree.  At 
any  rate,  the  Injunction,  so  far  as  It  relates 
to  fencing,  must  be  sustained.  If  at  all,  upon 
the  basis  that  such  fences  produce  the  sup- 
posed Injurious  results  intended  to  l>e  rem- 
edied by  the  decree;  and  It  Is  here  argued 
that  the  fences  above  referred  to  do  or  will 
exclude  plaintiff's  cattle  from  the  neighbor- 
ing public  lands,  and  that  Is  no  doubt  the 
theory  upon  which  the  Injunction  was  finally 
awarded  by  the  learned  district  court  It  Is 
not  contended  that  defendant's  fences  will 
Inclose  such  public  lands,  and  In  that  manner 
exclude  plaintiff's  cattle  therefrom;  Indeed,  It 
Is  an  established  fact  In  the  case  that  all  the 
lands  west  and  south  of  defendant's  fences 
are  unlndosed,  and  constitute  a  part  of  the 
open  range.  But  the  argument  Is  that  plain- 
tiff's cattle  will  be  so  excluded  because  the 
fences  In  question  will  cut  off  plaintiff's  land 
In  section  10  from  all  access  to  such  lands, 
and  thus  prevent  plaintiff's  cattle  from  reach- 
ing those  lands  from  his  land  and  returning 
thereto.  It  appears  that  a  small  stream 
rises  near  the  southeast  corner  of  section  9, 
which  empties  Into  Horse  creek  north  of  the 
lands  shown  on  the  plat,  after  flowing 
through  the  W.  %  of  section  10,  and  sec- 
tions 3,  34,  27,  and  26,  and  that  plaintiff's 
cattle  have  usually  gone  to  that  stream  for 
water,  and  convenience,  If  not  necessity,  re- 
quires that  they  have  access  to  plalntlfTs 
land  In  section  10  for  that  pu 
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gaps  in  the  fence  surrounding  plaintiff's  land 
in  tliat  section  were  provided  to  afford  such 
access.  There  are  no  natural  watering  facil- 
ities upon  the  open  and  uninclosed  lands 
west  and  south,  except  in  Horse  creek,  on 
a  county  road,  four  or  five  miles  west  from 
plaintiff's  premises.  Plaintiff's  sole  objec- 
tion, therefore,  to  defendant's  fences  Is  that 
they  will  prevent  his  cattle  from  going  back 
and  forth  between  the  government  lands  and 
his  land  in  section  10,  which  provides  their 
only  available  or  convenient  water  supply. 
The  open  and  uninclosed  lands  upon  which 
plaintitTs  cattle  have  usually  ranged  arc  pre- 
sumably accessible  from  every  other  direc- 
tion, there  being  no  contrary  showing;  and  it 
requires  no  argument  therefore,  to  show  that 
defendant's  fences  will  not  prevent  the  cattle 
of  plaintiff  or  those  of  other  persons  from 
pasturing  and  grazing  upon  such  lands. 
Plaintiff,  however,  demands  not  only  the 
right  to  allow  his  cattle  to  roam  at  large 
upon  those  uninclosed  lands,  but  that  they  be 
permitted  uninterrupted  freedom  of  travel 
across  defendant's  lands  to  bis  premises  in 
section  10;  and  the  obstruction  of  such  travel 
forms  the  gravamen  of  his  complaint  in  this 
case. 

There  is  no  showing,  nor  even  any  conten- 
tion, that  the  plaintiff  has  acquired,  in  any 
manner,  a  right  of  way  for  himself  or  bla 
cattle  across  or  over  any  of  defendant's  said 
lands  upon  which  Its  fences  are,  or  are  pro- 
posed to  be,  constructed.  The  only  right 
which  be  asserts  Is  that  of  pasturage  upon 
the  public  domain.  It  Is  true  that  his  coun- 
sel insists  that  all  of  defendant's  acts,  taken 
together,  contribute  to  plaintiff's  alleged  In- 
jury, viz.,  the  fencing  and  alleged  unlawful 
oil  claims,  and  the  alleged  unauthorized  as- 
sertion by  defendant  of  its  possession  of  the 
lands  embraced  within  the  oil  claims.  But, 
whatever  may  have  been  tlie  effect  of  the  oil 
filings,  and  defendant's  claims  thereunder,  the 
right  to  erect  and  maintain  the  fences  cannot 
be  thereby  affected.  If  the  defendant  may 
lawfully  construct  and  maintain  the  fences 
in  controversy  on  its  own  lands,  it  is  not 
perceived  that  such  right  would  be  lost,  or 
the  fences  become  any  the  less  lawful,  be- 
cause the  defendant  may  perhaps  have  as- 
serted a  greater  right  than  It  possessed  to 
the  lands  covered  by  the  oil  claims.  In  the 
first  place,  therefore,  we  shall  consider  what 
the  rights  of  plaintiff  and  defendant  are,  re- 
spectively, concerning  the  fences,  and  whether 
the  former  may  enjoin  their  construction  or 
maintenance  in  this  action. 

The  insufficiency  of  the  evidence  to  show 
a  purpose  or  threat  on  the  part  of  defendant 
to  inclose  or  construct  fences  upon  public 
lands  has  been  adverted  to.  But  the  theory 
of  the  decree  does  not  seem  to  be  an  actual  or 
threatened  lulawful  inclosure  of  public  lands 
by  the  defendant,  nor  is  the  decree  confined 
to  the  enjoining  of  snch  an  inclosnre.  It 
goes  further  than  that  It  was  broadly  stat- 
ed as  a  conclusion  of  law  that,  "so  long  as  the 


defendant  falls  to  fence  its  own  lands  sepa- 
rate and  distinct  from  the  government  land, 
the  latter  constitutes  a  part  of  the  open 
range,  and  defendant  has  no  right  to  im- 
pede or  prevent  the  use  of  the  lands  for  such 
purposes,  except  as  might  result  from  the  in- 
closure of  Its  lands  separate  and  apart  there- 
from, to  which  it  has  possessory  or  legal  title 
by  a  lawful  fence."  And  the  defendant  was 
enjoined  "from  building  or  connecting  any 
fence  or  fences  with  the  other  fences  of  the 
defendant  upon  the  defendant's  own  lands 
In  such  manner  as  to  exclude  the  cattle  and 
live  stock  of  the  plaintiff  from  pasturing, 
feeding,  grazing,  or  roaming  upon"  certain 
named  government  sections,  unless  by  such 
a  fence  or  fences  the  defendant  should  in- 
close its  own  lands,  without  Including  gov- 
ernment land.  The  mere  fact  that,  without 
inclosing  government  land,  defendant's  fences 
might  in  some  manner  exclude  the  cattle  of 
plaintiff  therefrom,  would  apparently  bring 
such  fences  within  the  operation  of  the  de- 
cree; and,  in  view  of  the  facts,  the  signifi- 
cance of  the  words  "in  any  manner,"  as  em- 
ployed in  the  decree,  is  not  to  be  misunder- 
stood. Though  the  situation  of  defendant's 
fences  would  not  interfere  with  the  bring- 
ing of  cattle  upon  the  government  lands  from 
any  other  direction,  or  their  grazing  and 
pasturing  thereon,  it  would  doubtless  inter- 
fere with  cattle  going  upon  such  land  from 
plaintiff's  premises  in  section  10,  and  hence 
they  could  not  be  maintained  und«  the  de- 
cree, unless,  indeed,  the  defendant  should, 
by  a  lawful  fence,  separately  inclose  its  own 
land.  The  effect  of  the  decree,  therefore,  is 
to  re<iulre  the  defendant  to  allow  Its  lands 
which  are  not  entirely  and  separately  in- 
closed to  remain  a  part  of  the  open  range, 
subject  to  the  trespasses  of  plaintiff's  cattle, 
or  at  least  to  refrain  from  erecting  the  ordi- 
nary barrier  to  keep  out  such  cattle.  Indeed, 
counsel  for  plaintiff  In  his  brief  states  that 
the  plaintiff  had  the  unquestionable  right  to 
turn  his  cattle  loose  upon  his  own  land,  and 
let  them  roam  at  large  upon  defendant's  sec- 
tions 9,  la,  and  16,  and  upon  all  government 
sections  and  other  sections  in  the  same  locali- 
ty, though  be  asserts,  also,  that  the  plalutifTs 
object  was  not  to  hold  or  herd  bis  cattle  upon 
either  of  sections  9,  15,  or  16,  but  his  object 
and  desire  was  that  his  cattle  might  roam 
over  and  pasture  upon  government  land;  and 
in  that  connection  he  argues  that  the  object 
of  defendant  in  building  the  fences  in  ques- 
tion was  not  to  prevent  plaintiff's  cattle  from 
passing  over  or  feeding  upon  its  said  sec- 
tions, but  to  prevent  them  from  going  upon 
the  neighboring  government  sections  covered 
by  the  oil  filings.  But,  as  before  observed, 
it  is  clear  that  if  that  was  the  object  of  the 
defendant,  the  only  effect  of  its  fences  would 
be  to  prevent  the  cattle  of  plaintiff  from  go- 
ing upon  such  government  land  from  plaln- 
tifTs  own  premises,  by  crossing  the  lands  of 
defendant 
Cases  arising  out  of  the  unla^vful^^lpsura 
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of  goTecnment  lands  are  not  applicable  to 
the  case  at  bar,  nor  do  we  find  any  analogy 
between  those  cases  and  the  case  here  under 
consideration.  Defendant  has  not  Inclosed 
government  land,  and  none  of  Us  fences  will 
prevent  or  obstruct  free  passage  or  transit 
over  or  through  the  public  lands  In  question, 
or  the  right  of  any  person  to  peaceably  enter 
upon  the  same,  and  settle  thereon,  or  en- 
Joy  them  In  any  manner  authorized  by  law. 
To  authorize  the  Interference  of  equity,  there- 
fore, to  restrain  such  fencing.  It  must  appear 
that  It  Invades  some  legal  or  equitable  right 
of  the  plaintiff.  L16e  every  other  landowner, 
the  defendant  has  absolute  dominion  over  Its 
own  lauds,  and  It  may  make  any  legitimate 
use  of  them  It  sees  lit,  and,  should  Injury  to 
adjoining  landowners  thereby  result,  it  will 
be  damnum  absque  Injuria.  1  Cyc.  769; 
Wood  on  Nuisances,  SS  1,  3;  1  Tiffany  on 
Real  Prop.  §  295;  Wiley  v.  Connelly  (Mass.) 
60  N.  E.  784 ;  Let1»  v.  Kessler,  54  Ohio  St. 
73,  42  N.  E.  765,  40  L.  R.  A.  177 ;  Western 
Granite  &  M.  Co.  v.  Knickerbocker  (Cal.) 
37  Pac.  192;  Ingwerson  v.  Bailey  (Cal.)  50 
Pae.  536;  Lazarus  v.  Parmly,  113  111. 
App.  624. 

The  erection  of  fences, for  the  purpose  of 
annoying  a  neighbor  has  been  the  source  of 
frequent  litigation,  and  by  the  great  weight 
of  authority  it  Is  held,  in  the  absence  of 
contrary  statutory  provision,  that  the  erec- 
tion by  a  landowner  upon  his  own  premises 
of  a  high  or  unsightly  fence  or  other  struc- 
ture, which  obstructs  the  light  and  air  or 
view  of  his  neighbor,  is  not  unlawful,  nor 
a  nuisance  per  se,  and  that  Injunction  will 
not  lie  in  such  cases,  though  the  motive  In 
building  the  fences  or  other  structure  may 
hare  been  malicious,  and  solely  to  annoy  the 
neighbor,  provided  the  act  Is  not  otherwise 
illegal.  In  Michigan,  which  is  one  of  the 
few  states.  In  the  absence  of  statute  pro- 
hibiting the  erection  of  so-called  "spite  fen- 
ces," holding  that  a  fence  erected  malicious- 
ly, and  without  any  other  purpose  than  to 
shut  out  light  and  air  from  a  neighbor's 
premises,  may  be  enjoined  as  a  nuisance, 
the  rule  is  confined  to  fences  which  serve  no 
useful  purpose,  and  are  erected  solely  from 
a  malicious  motive.  But  the  principle  is 
recognized  even  in  that  state  that  the  mo- 
tives of  a  party  In  doing  a  legal  act  cannot 
form  this  basis  upon  which  to  found  a 
remedy.  Allen  v.  Klnyon,  41  Mich.  282,  1 
N.  W.  863 ;  Knzniak  v.  Kozminskl,  107  Mich. 
444,  63  N.  W.  275,  61  Am.  St.  Rep.  344.  And 
the  rule  is  general  that.  In  determining 
whether  the  use  of  one's  property  is  or  Is 
not  a  nuisance,  the  motive  of  the  party  has 
no  connection  with  the  injury  or  bearing 
ui>on  the  result.  WOod  on  Nuisances  (2d 
Ed.)  S  6.  It  Is  Immaterial,  therefore,  what 
the  purpose  of  the  defendant  was  In  the 
erection  of  Its  fences.  If  It  was  not  unlaw- 
ful to  erect  them,  and  their  erection  did  not 
Invade  or  Interfere  with  some  right  of  tlio 
p'alntiff.    It  was  Indicated  In  the  arguui^it 


on  behalf  of  defendant  that  the  object  of 
erecting  the  fences  was  to  prevent  the  tres- 
passing of  plalntUTs  cattle  upon  defendant's 
premises,  while  the  court  found  that  the 
object  was  to  exclude  such  cattle  from  the 
public  lands.  It  matters  not,  In  our  opinion, 
how  much  the  purpose.  If  any,  to  exclude  the 
cattle  from  going  back  and  forth  between  the 
government  land  and  plaintiff's  land  entered 
Into  the  construction  of  the  fences,  provided 
it  was  lawful  to  build  them,  and  plaintiff 
was  not  Injured  In  any  of  his  rights.  The 
case  of  Slaughter  r.  Cullup,  22  Tex.  Civ.  App. 
578,  55  S.  W.  182,  presents  some  features 
closely  analogous  to  the  one  under  considera- 
tion. There  the  owner  of  three  sections  of 
land,  surrounding  on  the  north,  east,  and 
south  a  section  owned  by  the  plaintiff,  was 
proposing  to  erect  fences  along  the  outside 
boundary  of  each  of  his  three' sections,  which 
would  separate  the  plaintiff's  section  from 
another  section  owned  by  him  In  the  same 
immediate  vicinity,  upon  which  there  was  a 
supply  of  water,  and  would  also  prevent  the 
plalntlfTs  cattle  upon  his  land  and  upon  the 
range  south  of  said  fences  from  having  free 
access  to  such  water.  It  was  held  that  In- 
junction would  not  lie  against  such  fences. 
The  court  said:  "Appellee  had  a  right  to 
fence  his  sections,  and  unless  he  Included 
some  portion  of  appellant's  lands  by  cross- 
ing at  the  corner  more  than  the  fence  rested 
upon,  he  had  the  right  to  fence  it  as  he  pro- 
posed." In  that  case  plaintiff's  land  was 
protected  on  the  west  by  a  fence  of  which 
he  was  a  Joint  owner,  and  the  defendant  was 
not  proposing  to  build  fences  entirely  around 
his  three  sections  separately,  but  only  upon 
one  side  of  each  section,  which  with  plain- 
tllTs  west  fence  would  bring  the  latter's 
section  and  the  defendant's  sections  within 
the  same  inclosure.  In  the  case  at  bar  plain- 
tiff's land  Is  not  brought  Into  a  common  In- 
closure with  land  of  defendant 

Plaintiff  confessedly  has  no  right  to  re- 
quire that  his  cattle  be  permitted  to  cross 
defendant's  land  adjoining  his  premises,  un- 
less that  right  flows  from  the  right  which 
he,  as  well  as  others,  have  by  the  implied 
license  of  the  government  to  allow  his  cat- 
tle to  graze  and  pasture  upon  the  public 
domain,  since  that  Is  the  only  right  which 
he  either  alleges  or  relies  upon.  It  Is  Im- 
portant, therefore,  to  Inquire  Into  the  nature 
of  that  right.  It  Is  to  be  remembered  that 
the  plaintiff  claims  no  special  privilege  In 
respect  to  the  public  lands  not  possessed  by 
every  other  person  In  the  same  situation. 
The  sole  right  asserted  by  the  plaintiff  Is 
the  privilege  of  free  pasturage  upon  the 
public  domain.  The  Supreme  Court  of  the 
United  States,  In  discussing  that  privilege 
In  the  case  of  Buford  v.  Houtz,  1.13  U.  S. 
320.  10  Sup.  Ct.  305,  33  L.  Ed.  618.  said: 
"We  are  of  opinion  that  there  Is  an  implied 
licence,  growing  out  of  the  custom  of  nearly 
a  hundred  years,  that  the  public  lands  of  the 
L'nlted  States,  especially  those  In  v>-hlch  the 
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natl're  grasses  are  adapted  to  the  grawtb 
and  fattening  of  domestic  aoimalB,  shall  be 
free  to  the  people  who  seek  to  use  them  where 
they  are  left  open  and  nninclosed,  and  no 
act  of  govermnent  forbids  this  use.  *  •  * 
Tbe  government  of  the  United  States,  in  all 
Its  branches,  has  known  of  this  use,  has 
never  forbidden  it,  nor  taken  any  steps  to 
arrest  it"  And  again:  "Everybody  used 
tbe  open  unlnclosed  country,  which  produced 
nntritloos  grasses,  as  a  pubUc  common  on 
wbicb  their  horses,  cattle,  hogs,  and  sheep 
conld  run  and  graze."  This  privilege  or  right 
of  pasturage  upon  the  public  lauds  of  the 
government,  which  are  left  open  and  unln- 
closed, and  are  not  reserved  or  set  apart 
for  other  public  uses,  is  common  to  all  who 
may  wish  to  enjoy  it  It  Is  not  a  special 
privilege  conferred  upon  one  person  or  a 
few  persons.  No  iudivldual  has  any  greater 
right  than  another  to  herd  his  live  stock  up- 
on such  lands,  or  to  allow  them  to  roam 
at  large  thereon.  The  plaintiff  and  defend- 
ant are  no  more  licensees  of  the  government 
In  that  respect  than  any  other  person  who 
may  seek  tiie  benefit  of  the  pasturage  upon 
the  public  lands  under  consideration  in  this 
case.  Priority  of  use  as  to  such  pasturage 
does  not  create  a  priority  of  right  Mc- 
Glnnls  V.  Freldman  (Idaho)  17  Pac.  635.  By 
the  tacit  acquiescence  of  the  government  in 
sncb  use  of  its  public  lands,  that  wbicb  might 
otherwise  be  a  technical  trespass  is  rendered 
lawfnl.  No  title  to  tbe  lands  themselves  is 
thereby  acquired.  Indeed,  generally  a  license 
as  to  realty  does  not  operate  to  create  a  title 
to  tbe  land  In  the  licensee,  but  merely  as  tea, 
exemption  from  liability  for  acts  which 
would  otherwise  be  a  violation  of  the  rights 
of  the  licensor.  18  Ency.  Law  (2d  Ed.)  1127, 
1128.  The  government  might  withdraw  its 
consent  to  such  use  of  Its  lands  by  the  pub- 
lic at  any  moment  It  has  done  so  from 
time  to  time  as  to  the  public  domain  in 
various  sections  of  the  country.  In  reserving 
tbe  same  for  other  public  uses,  and  prohibit- 
ing the  pasturing  of  live  stock  thereon,  or 
allowing  the  same  only  under  certain  pre- 
scribed regulations.  U.  S.  v.  Tygh  Valley 
L.  &  L.  S.  Co.  (C.  C.)  76  Fed.  693 ;  Camfleld 
V.  tJ.  S..  167  U.  8.  618,  17  Sup.  Ct  804,  42 
L  Ed.  260. 

Now  the  right  or  privilege  of  pasturage 
upon  open,  nninclosed  and  unreserved  public 
lands  does  not  depend  upon  the  ownership 
of  neighboring  lands,  nor  does  such  owner- 
ship, as  we  understand,  confer  any  peculiar 
or  greater  privileges  In  respect  to  such  right 
of  pasturage.  But  the  position  assumed 
by  tbe  plaintiff  seems  to  be  that,  because  he 
has  secured  title  to  a  quarter  section  In  a 
large  unsettled  territory,  which  he  desires  to 
use  In  connection  with  unlnclosed  public 
lands,  he  may  so  far  demand  that  his  prem- 
ises be  rendered  accessible  from  tbe  public 
lands  as  to  control  by  Injunction  the  erec- 
Uon  of  fences  otherwise  lawful  bpon  Inter- 
vening lands,  which  have  passed  Into  pri- 
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vato  ownefship.  We  are  aware  of  no  prin- 
ciple upon  which  that  position  can  be  maiO' 
tained.  So  long  as  the  private  owner  per- 
mits bis  land  to  remain  open,  no  doubt  tbe 
plaintiff's  cattle  while  running  at  large  might 
graze  thereon  without  rendering  him  liable 
in  trespass  therefor.  But  sucb  private  own- 
er would  clearly  be  entitled  to  prevent  such 
incursions  of  plaintiff's  cattle  by  the  building 
of  a  fence,  and  we  think  there  Is  no  rule 
which  in  such  case  requires  the  landowner, 
If  be  fence  at  all,,  to  thoroughly  inclose  his 
land  by  a  lawful  fence.  Failing  to  so  In- 
close his  land,  he  might  not  be  able  to  re- 
cover damages  for  the  trespass  of  cattle  oc- 
curring in  consequence  of  such  failure,  but 
so  far  as  the  mere  right  to  build  fences  on 
his  laud  is  concerned,  he  is  not  prohibited 
by  any  law  or  rule  that  we  are  aware  of 
from  building  a  fence  along  one,  or  two,  or 
three  sides  of  his  premises,  or  through  the 
center  thereof,  or  upon  any  other  part  of 
his  land,  if  he  so  chooses,  unless  by  so  doing 
be  invades  some  right  of  another,  or  violates 
some  public  statute. 

.  We  perceive  no  ground  for  the  distinction 
in  this  cage  made  by  the  decree  between  a 
fence  separately  Inclosing  defendant's  land 
and  a  fence  upon  one  side  thereof  only.  We 
are  unable  to  understand  why  the  defendant 
may  not  by  a  single  line  of  fence  upon  its 
own  land  protect  the  same  from  tbe  en- 
trance thereon  of  plaintiff's  cattle,  If  such  a 
fence  is  deemed  proper  w  sufficient  to  af- 
ford such  protection,  or.  Indeed,  whether  it 
be  or  be  not  deemed  sufficient  for  that  pur- 
pose. Since  such  a  fence  would  violate  no 
statute,  and  would  In  no  greater  degree  pre- 
vent the  access  of  plaintiff's  cattle  thereon 
than  a  fence  entirely  surrounding  defendant's 
land,  what  right  has  the  plaintiff  to  com- 
plain, who  has  no  right  or  easement  In  such 
land  of  the  defendant?  Upon  what  principle 
may  he  require,  in  the  protection  of  bis  sup- 
posed right,  that  the  defendant  render  It  all 
the  more  Impossible  for  his  cattle  to  cross 
the  defendant's  premises  by  building  a  fence, 
not  alone  ou  one  side,  but  on  all  sides  there- 
of? If  the  defendant  may  prevent  the  cat- 
tle of  plaintiff  from  entering  upon  or  cross- 
ing its  adjoining  lands  by  surrounding  It 
with  a  fence,  there  seems  to  be  no  reason 
why  he  may  not  do  so,  or  attempt  to  do  so, 
by  a  fence  on  one  side  only.  If  the  defend- 
ant owes  no  duty  to  the  plaintiff  to  leave  its 
land  open  for  the  passage  of  plaintiff's  cat- 
tle, how  can  the  plaintiff  complain  if  de- 
fendant choosps  to  build  the  single  line  of 
fence,  rather  than  to  more  fully  protect  its 
premises  by  bringing  It  within  a  lawful  in- 
closure?  Suppose  the  plaintiff  owned  in  fee- 
simple  title  the  lands  that  are  now  pub- 
lic, upon  what  principle  conld  he  require  the 
defendant  to  refrain  from  erecting  the  fences 
in  question?  If  the  defendant  should  desire 
to  construct  a  residence  or  ranch  buildings 
upon  either  of  scctious  9,  15,  or  16,  and 
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would  be  Isattsfled  to  bnlld  a  fence  on  three 
sides  thereof,  It  would,  nnder  the  decree,  be 
prohibited  from  so  doing;  but  solely  on  the 
demand  of  the  plaintiff  It  would  be  required 
to  erect  perhaps  a  useless  fence,  separately 
and  entirely  inclosing  the  section,  not  be- 
cause the  plaintiff  has  aaiulred,  or  expects 
to  acquire,  any  interest  In  or  easement  on 
such  section,  but  merely  for  the  reason  that 
he  has  a  right  to  allow  his  cattle  to  graze 
upon  other  neighboring  sections. 

In  a  case  brought  by  the  government  to 
enjoin  the  unlawful  Inclosure  of  public 
lands,  where  fences  had  been  erected  upon 
the  defendant's  land  surrounding,  with  much 
of  bis  own  land,  a  large  number  of  alternate 
sections  of  government  land,  it  was  suggest- 
ed that,  though  the  private  owner  might  have 
separately  fenced  in  the  odd-numbered  sec- 
tions which  he  owned,  and  the  result  would 
be  to  practically  exclude  the  government 
from  its  sections,  that  fact  did  not  authorize 
the  malting  of  the  inclosure  there  in  ques- 
tion. Camfleld  v.  U.  S.,  167  U.  S.  618,  17 
Sup.  Ct  8C4,  42  L.  Ed.  260.  In  such  a  case 
some  reason  for  the  distinction  between  sepa- 
rately inclosing  one's  own  sections,  and  by 
a  single  line  of  fence  surrounding  a  large 
body  of  contiguous  land,  some  of  which  be- 
longs to  the  government,  is  apparent.  But 
the  situation  in  the  case  at  bar  is  altogether 
different  Here  there  is  no  necessity  or  rea- 
son whatever,  as  It  appears  to  us,  for  such 
a  distinction.  Even  where  the  unlawful  in- 
closure of  public  lands  In  violation  of  the 
statute  is  Involved,  It  was  said  In  the  case 
last  above  cited  that,  "so  long  as  the  individ- 
ual proprietor  confines  his  inclosure  to  hla 
own  land,  the  government  has  no  right  to 
complain,  since  he  is  entitled  to  the  complete 
and  exclusive  enjoyment  of  it,  regardless  of 
any  detriment  to  his  neighbor."  And  in 
Potts  V.  U.  S.,  114  Fed.  52,  51  C.  C.  A.  678, 
It  was  held  by  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  that 
it  was  error,  upon  an  Indictment  for  unlaw- 
fully Inclosing  public  land,  to  Instruct  broad- 
ly that  a  fence  built  by  a  person  upon  his 
own  land  was  unlawful,  if,  in  effect,  it  in- 
closed and  shut  out  the  public  from  any 
part  of  the  public  domain:  but  that  the  ques- 
tion to  be  submitted  to  the  jury  was  wheth- 
er the  defendant  Intended  by  his  fences  to 
prevent  or  obstruct  any  person  from  peace- 
ably entering  upon,  or  establishing  a  set- 
tlement or  residence  upon,  the  tract  of  pub- 
lic land  described  in  the  indictment 

In  the  case  at  bar  no  statute  appears  to 
have  been  violated,  and  the  question  is  not 
whether  the  defendant  Intended  to  deprive 
the  plaintiff  of  some  right  possessed  by  him, 
but  whether  Its  acts  do  In  fact  Invade  any 
such  right  If  no  such  right  is  interfered 
with,  the  motive  or  purpose  of  the  defendant 
is  clearly  immaterial. 

It  follows  that,  as  the  fences  of  defendant 
already  erected,  or  proposed  to  be  erected. 


'Bb  far  as  dfscfesed  by  the  evidence;,  win  not 
in  any  unlawful  or  Improper  manner  exclude 
plaintiff's  cattle  from  the  public  lands,  or  the 
plaintiff  from  the  enjoyment  of  a  right  of 
pasturage  thereon,  there  Is  no  ground  for  an 
injunction  as  to  fencing.  In  placing  our  de- 
cision as  to  the  fencing  upon  the  grounds 
above  stated,  we  do  not  wish  to  be  understood 
as  holding  that  the  plaintiff's  rights  are  such 
as  would  or  would  not  entitle  bim  to  main- 
tain a  suit  to  enjoin  the  actual  exclusion  by 
defendant  of  his  cattle  from  the  public 
domain.  By  the  decree  in  this  case,  the  de- 
fendant Is  enjoined  from  claiming  any  right 
to  the  government  lands,  or  any  portion  there- 
of, by  reason  of  oil  filings  previously  made, 
or  caused  to  be  made,  by  defendant  for  the 
purpose  of  excluding  plaintlfTs  cattle  from 
pasturing  or  ranging  thereon,  or  for  the 
purpose  of  applying  any  portion  of  the 
same  to  defendant's  exclusive  use.  Though 
notice  bad  been  served  on  plaintiff  to  keep  bis 
cattle  off  of  the  lands  covered  by  the  oil 
filings,  and  that  the  defendant  claimed  to  be 
In  possession  of  the  same,  it  appears  that 
they  were  and  are  open  and  nninclosed,  and 
it  Is  not  shown  that  plaintiff  was  In  fact  at 
any  time  deprived  of  the  use  of  them  for  the 
grazing  of  his  cattle,  although  the  oil  filings 
were  recorded  early  in  June,  1902,  the  notice 
aforesaid  was  dated  September  2d  following, 
and  this  suit  was  not  brought  until  two 
weeks  later.  Plaintiff  failed  to  establish  his 
allegation  that  his  cattle  had  been  driven 
from  any  of  such  lands  by  the  defendant, 
and  hence,  regardless  of  any  other  question, 
it  is  doubtful  whether  the  plaintiff  suffered 
any  injury  such  as  would  require  or  authorize 
the  protection  of  equity.  Again,  it  may  be 
seriously  questioned  whether  the  validity  of 
the  oil  claims  can  be  properly  determined  In 
this  action,  where  the  plaintiff  asserts  no 
title  to  or  interest  in  the  premises,  but  a 
mere  license,  in  common  with  the  public,  to 
pasture  his  cattle  thereon  while  they  remain 
unappropriated  public  lands,  and  the  persons 
in  whose  names,  respectively,  the  various 
claims  were  recorded  are  not  parties,  and, 
moreover,  where  the  court  is  vested  with 
Jurisdiction  only  in  exceptional  cases  to  ad- 
judicate upon  contested  claims  to  the  public 
lands  under  the  mining  laws,  other  than  to 
settle  a  mere  question  of  the  right  to  posses- 
sion, or  to  protect  the  one  entitled  thereto  in 
that  right 

But  the  case  In  respect  to  lands  embraced 
within  the  so-called  "oil  filings"  can  be  dis- 
posed of  upon  much  broader  grounds,  and  we 
need  express  no  decided  opinion  upon  the 
matters  above  suggested.  If  tbe  defendant, 
without  right  to  the  possession  of  tbe  lands 
aforesaid,  should  drive  the  cattle  of  plaintiff 
away  from  the  same,  for  such  Injury  to  the 
latter's  personal  property  he  might  no  doubt 
maintain  an  appropriate  action.  But  tbe 
Injury  or  damage.  If  any,  resulting  to  tbe 
plaintiff  from  an  unauthorized  or  illegal  as- 
sertion of  tbe  right  to  tbe  exclusive  posses- 
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slon  of  the  public  lands  on  the  part  of  de- 
fendant would  be  suffered,  not  alone  by  the 
plaintiff,  but  by  all  alilie  whose  live  stoclc 
graze  in  that  locality,  or  who  seek  to  enjoy 
the  pasturage  afforded  by  the  grasses  upon 
such  public  lands.  The  injury,  in  other 
words,  would  be  an  injury  to  the  public,  and. 
If  a  nuisance  at  all,  a  public  nuisance,  some- 
what lilce  the  obstruction  of  a  highway  or  the 
interference  with  public  travel  thereon.  And 
it  is  an  elementary  principle  that  private  per- 
sons, seelcing  the  aid  of  equity  to  restrain  a 
public  nuisance,  must  show  some  special 
injury  peculiar  to  themselves,  aside  from  and 
independent  of  the  general  injury  to  the 
public.  1  High,  InJ.  (3d  Ed.)  §  762 ;  Wood  on 
Nuisances  (2d  Ed.)  §  645 ;  21  Ency.  L.  (2d  Ed.) 
709:  Kuehn  v.  City  of  Milwaukee,  83  Wis. 
583,  .-a  N.  W.  912,  18  L.  R.  A.  .553 :  Engs.  v. 
Peckham,  11  R.  I.  210:  Illinois,  etc.,  Cnnal 
Co.  V.  St.  Louis,  2  Dill.  70,  Fed.  Cas.  No. 
7,007;  Steamboat  Co.  v.  Railroad  Co.,  46  8. 
C.  327,  24  S.  E.  337,  33  L.  R.  A.  541,  57  Am. 
St.  Rep.  688;  Reyburn  v.  Sawyer  (N.  C.)  47 
S.  E.  761.  65  L.  R.  A.  930.  And  an  Injury, 
to  be  special,  must  differ  In  kind,  and  not 
merely  In  extent  and  degree,  from  that  which 
the  general  public  sustains.  Steamboat  Co. 
V.  Railroad  Co.,  supra.  "By  common  Injury 
is  meant  an  injury  of  the  same  kind  and 
character,  and  such  as  naturally  and  neces- 
sarily arises  from  a  given  cause,  but  not 
necessarily  similar  in  degree  or  equal  in 
amount.  If  the  Injury  Is  the  same  In  kind  to 
all,  it  is  a  common  Injury,  although  one  may 
actually  be  Injured  or  damaged  more  than 
another."    Wood  on  Nuisances,  S  69. 

In  the  case  of  Kuehn  v.  City  of  Milwaukee, 
supra,  an  action  was  brought  to  enjoin  the 
deposit  In  Lake  Michigan  of  garbage  collected 
in  the  city  of  Milwaukee.  The  plaintiff  was 
a  resident  and  taxpayer  of  the  city,  and  had 
pursued  the  avocation  of  a  fisherman,  occu- 
pying as  his  fishing  grounds  "a  place  about 
twenty  or  more  miles  square,  situated  east  of 
the  central  port  of  the  shore  line  of  the  city," 
and  the  garbage  which  was  dumped  into  the 
lake  was  driven  by  the  wind  and  waves  Into 
and  upon  plaintiff's  nets,  greatly  damaging 
the  same,  and  killing  the  fish  caught  therein. 
The  court  said.  In  denying  the  plaintifTs  right 
to  maintain  the  suit:  "Any  citizen  of  the 
state  has  a  lawful  right,  in  common  with  all 
other  citizens,  to  fish  In  the  waters  of  Lake 
Michigan.  Because  the  right  Is  common  to 
the  whole  public,  such  waters  are  a  common 
fishery.  Any  act  which  Interferes  with  the 
enjoyment  of  that  right  in  any  particular 
locality  may  be  a  nuisance;  but.  If  it  affects 
all  alike  who  fish  In  that  locality.  It  is  a 
public,  and  not  a  private,  nuisance,  and  no 
private  individual  can  maintain  an  action  in 
equity  to  enjoin  its  continuance.  This  is 
elementary  law,  recognized  and  enforced  by 
ail  courts." 

Plaintiff's  ownership  of  land  in  the  vicinity 


.of  these  public  lands  cannot  be  held  to  render 
the  injury  to  him  special  or  different  from 
that  suffered  by  the  public  generally,  for  the 
reason  that  such  ownership  confers  upon  him 
no  peculiar  right  to  the  enjoyment  of  the 
public  pasturage,  nor  any  greater  right,  if 
any,  than  that  possessed  by  those  who  own 
no  land  to  object  to  the  unauthorized  asser- 
tion of  a  right  to  the  exclusive  possession  of 
such  public  lands.  Not  only  Is  the  plaintiff 
without  title  to  or  interest  In  the  lands 
alleged  to  be  public,  but  he  has  not  sought  to 
enter  or  appropriate  any  of  them,  nor  any 
part  thereof,  under  any  of  the  public  land 
laws.  We  think  It  might  be  dlfilcult,  there- 
fore, upon  any  recognized  principle,  for  the 
plaintiff  to  establish  a  right  In  himself  to 
enjoin  the  alleged  acts  and  threatened  acts  of 
the  defendant  as  to  those  lands.  Treating 
the  lands  as  unappropriated  public  lands, 
neither  the  plaintiff  nor  the  defendant  could 
maintain  a  suit  to  restrain  the  other  from 
allowing  his  cattle  or  live  stock  to  graze 
thereon.  Buford  v.  Houtz,  133  U.  S.  320,  10 
Sup.  Ct  305,  33  L.  Ed.  618;  McGlnnIs  t. 
Freldman  (Idaho)  17  Pac.  635.  If  It  be  con- 
ceded that  an  injunction  would  lie  to  re- 
strain the  driving  of  one's  cattle  from  public 
lands  (which  question  need  not  be  decided), 
that  Is  not  the  decree  In  the  case  at  bar,  nor 
would  the  established  facts  authorize  an  In- 
junction forbidding  the  driving  of  plaintiCTs 
cattle  from  the  lands  in  question,  since  no 
such  driving,  actual  or  threatened,  was 
shown.  The  notice  served  upon  the  plain- 
tiff contained  a  threat  merely  to  prosecute 
him  for  damages  for  any  trespasses  com- 
mitted upon  the  lands  by  his  cattle,  and  it 
would  seem  that,  for  any  possible  Injury  re- 
sulting from  an  overt  act  on  the  part  of  de- 
fendant to  exclude  plaintiffs  cattle  from  the 
open  and  nninclosed  public  lands,  bis  remedy 
at  law  would  be  entirely  adequate;  it  not 
appearing  that  the  defendant  Is  Insolvent. 
Certainly,  If  the  lands  are  in  fact  public 
lands,  subject  to  pasturage  by  the  public, 
plaintiff  may  use  them  for  that  purpose  as 
well  as  defendant  or  any  other  person,  and  he 
could  .successfully  defend  against  an  action  of 
trespass,  should  It  be  brought  against  him  on 
account  of  that  use. 

We  are  therefore  of  the  opinion  that  there 
Is  no  ground  for  the  injunction  as  awarded  in 
this  case,  either  as  to  the  fencing  or  In  re- 
spect to  the  lands  said  to  be  covered  by  the 
oil  claims.  The  Judgment  will  be  reversed, 
and  the  cause  remanded. 

BEARD,  J.,  and  CARPENTER,  District 
Judge,  concur. 

VAN  ORSDEL,  J.,  did  not  sit,  having  for- 
merly been  counsel  In  the  cause,  and 
CHARLES  E.  CARPENTER,  Judge  of  the 
Second  judicial  district,  was  called  In  to  sit 
In  his  stead. 
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CAIJ^AHAN  V.  E.  O.  HOUCK  &  CO. 
(Supreme  Court  of  Wyoming.    Dec.  16,  1905.) 

1.  Wbit  of  Ebrob  —  Pbesumptions— Bill  of 
Exceptions. 

Where  the  certificate  of  the  trial  judge 
attached  to  a  bill  of  exceptions  did  not  recite 
that  the  bill  contained  all  the  evidence  given 
in  the  case,  such  defect  raised  a  presumption 
that  the  bill  was  not  comi)lete,  and  that  por- 
tions of  the  evidence  were  omitted. 

(Ed.  Note. — B'or  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  ${  12910,  2i)17, 
3800.] 

2.  Same— Recobd— QuKBTiONS  Pbesented  fob 
Review. 

Where  tbe  certificate  to  a  bill  of  exceptions 
did  not  recite  that  the  bill  contained  all  the 
evidence,  the  bill  was  fatally  defective,  and 
would  not  authorize  the  review  of  any  errors 
depending  on  the  sufficiency  of  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §§  291G,  2917.] 

3.  I3XCBPTION8,  Bitx,  OF— Amendment  ArrEB 
Tebm— Minutes. 

Where  a  bill  of  exceptions  was  filed  durine 
a  term,  after  the  term  has  expired  the  trial 
court  loses  control  of  the  record,  and  the  bill 
cannot  be  amended  or  corrected  except  from 
memoranda  or  minutes  in  the  possession  of  the 
court  or  judge,  such  as  would  authorize  the 
entry  of  a  nunc  pro  tunc  order  amending  or 
correcting  any  part  of  tbe  record. 

[EA.  Note. — For  cases  in  point,  see  vol.  21, 
Cent.  Dig.  Exceptions,  Bill  of,  §  110.] 

4.  Same. 

Where,  in  pursuance  of  time  given  for  that 
purpose,  a  bill  of  exceptions  is  presented  after 
the  term,  and  is  then  signed  and  filed,  it  becomes 
a  record,  subject  to  amendment  and  correction 
in  tbe  same  manner  only  as  a  record  after  the 
term. 

[E^.  Note. — For  cases  in  point,  see  vol.  21, 
Cent.  Dig.  Exceptions,  BiU  of,  8  110.] 

5.  Wbit  of  Ebbob— Bill  of  Exceptions  — 

Amendment  in  Appellate  Coubt. 

When  a  bill  of  exceptions  is  signed  and 
filed,  the  appellate  court  has  no  jurisdiction  to 
correct  or  amend  it;  such  jurisdiction  being 
vested  only  in  tbe  court  where  tbe  record  was 
made. 

(Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error.  $$  2S10-2818;  vol. 
21,  Cent.  Dig.  Exceptions,  Bill  of,  §  108.] 

6.  Exceptions,  Bill  of— Defect  in  Cebtifi- 

CATE. 

The  omission  of  the  certificate  to  a  bill 
of  exceptions  to  state  that  tbe  bill  contains  all 
the  evidence  is  a  defect  in  the  bill  itself. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Cent.  Dig.  Exceptions.  Bill  of,  {  94.] 

7.  Wbit  of  Ebbob— Withdeawal  of  Bill— 

LACHE.S. 

Where  the  failure  of  a  bill  of  exceptions 
to  contain  a  certificate  that  it  contained  all  the 
evidence  was  tbe  result  of  negligence  of  counsel 
for  plaintiff  in  error,  and,  though  promptly 
called  to  their  attention  by  motion  to  strike 
the  bill  from  the  files,  no  steps  were  taken  to 
have  it  corrected,  nor  any  showing  made  either 
that  tbe  bill  contained  all  tbe  evidence  or  that 
tbe  trial  court  had  in  its  possession  any  record 
on  which  the  amendment  could  be  made  if  the 
bill  was  returned,  the  request  of  plaintiff  in 
error  to  withdraw  the  bill  for  correction,  made 
in  response  to  a  motion  to  dismiss  the  proceed- 
ings  in  error,  will  be  denied. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  f  2833.] 


Error  to  District  Court,  Natrona  County; 
Charles  B.  Carpenter,  Judge. 

Action  by  John  Callahan  against  B.  O. 
Houck  &  Co.,  a  copartnership.  A  Judgment 
was  rendered  In  favor  of  defendants,  and 
plaintiff  brings  error.  On  motion  to  strike 
the  bill  of  exceptions  and  dismiss  the  proceed- 
ings.   Granted. 

Butler  &  Ilagens,  for  plaintiff  In  error. 
Norton  &  Moody  and  L.  E.  Armstrong,  for 
defendant  in  error. 

VAN  ORSDEL,  J.  This  action  was  brought 
by  tbe  plaintiff  in  error  against  tbe  defendant 
In  error  In  the  district  court  of  Natrona  coun- 
ty for  the  recovery  of  a  reward.  The  cause 
was  tried  to  tbe  court,  and  Judgment  was 
entered  for  the  defendant  The  errors  as- 
signed cannot  be  considered  unless  the  evi- 
dence is  In  the  record  by  a  proper  bill  of  ex- 
ceptions. The  bin  of  exceptions  was  signed 
by  the  trial  Judge  and  filed  with  the  clerk 
of  the  district  court  on  May  13,  180S.  The 
petition  In  error  was  filed  In  this  court  on 
May  17th,  but  tbe  original  papers  contain- 
ing the  bill  of  exceptions  were  not  filed  here 
until  October  21st  On  August  3l8t  coun- 
sel for  defendant  filed  a  motion  to  strike  tbe 
bill  of  exceptions  from  the  flies,  for  the  rea- 
son that  the  trial  Judge  had  npt  certlfled 
that  It  contained  all  the  evidence  given  in  the 
cause.  On  September  13th  counsel  for  plain- 
tiff filed  a  motion  suggesting  a  diminution  of 
the  record,  and  asking  permission  to  with- 
draw the  bin  of  exceptions,  for  the  purpose 
of  having  the  certificate  of  the  trial  Judge 
amended.  The  propriety  of  granting  the  re- 
quest to  withdraw  the  bill  is  the  first  ques- 
tion that  requires  consideration. 

Nowhere  does  It  appear  In  the  bill  of  ex- 
ceptions, or  the  certificate  of  the  trial  Judge 
attached  thereto,  that  the  bill  contains  all 
the  evidence  given  In  the  cause.  This  defect 
raises  the  presumption  that  the  bill  Is  not 
complete,  and  that  portions  of  the  evidence 
have  been  omitted.  Where  the  error  assign- 
ed Is  that  the  Judgment  Is  not  supported  by 
sufficient  evidence,  a  bill  of  exceptions  with 
portions  of  the  evidence  omitted  will  be  no 
more  effectual  on  appeal  than  no  bill  at  all. 
In  either  case  this  court  will  assume  that  the 
evidence  given  In  the  cause  was  sufficient  to 
support  the  Judgment.  The  bill  of  excep- 
tions In  this  case  Is  therefore  fatally  defect- 
ive, and  will  not  authorize  the  consideration 
of  any  of  the  errors  assigned,  all  of  which 
depend  upon  the  sufficiency  of  the  evidence. 
Section  3740,  Rev.  St  1890,  provides:  "The 
party  objecting  to  the  decision  must  except 
at  the  time  the  decision  is  made;  and  time 
may  be  given  to  reduce  the  exception  to  writ- 
ing but  not  beyond  the  first  day  of  the  next 
succeeding  term."  Until  the  time  allowed  by 
the  court  for  the  presentation  of  the  bill  of 
exceptions  has  expired,  the  bill  Itself  or  sup- 
plemental bills  may  be  presented  by  counsel 
for  the  consideration  of  the  court.  But  when 
the  time  allowed  for  the  pre^ut^pij^  jt)te 
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bill  expires,  cotmsel  loses  control  of  It,  and 
cannot  of  his  own  motion  make  any  further 
changes,  but  might  doubtless  suggest  to  the 
court  any  amendments  or  corrections  neces- 
sary to  make  it  speak  the  truth.  When  the 
bill  of  exceptions  Is  signed  by  the  trial  Judge 
and  filed,  it  then  becomes  a  part  of  the  rec- 
ord, and  can  only  be  amended  or  corrected 
In  the  manner  provided  by  law  for  the 
amendment  or  correction  of  any  other  part  of 
the  record.  Heinsen  v.  Lamb,  117  111.  549, 
7  N.  E.  75.  During  the  term  at  which  the 
trial  occurs  and  the  Judgment  is  entered,  the 
entire  record  is  within  the  possession  and 
control  of  the  court  The  bill  of  exceptions 
being  a  part  of  the  record,  and  within  the 
control  of  the  district  court  during  the  term. 
If  It  be  presented  and  signed  during  the  term, 
may  be  amended  or  corrected  by  the  trial 
Judge  from  his  own  recollection,  or  upon  his 
own  motion,  or  upon  the  motion  of  counsel, 
the  same  as  any  other  part  of  the  record  may 
be  amended  or  corrected  during  term.  Af- 
ter the  term  has  expired,  however,  If  the  bill 
has  been  signed  and  flied  during  the  term, 
the  trial  court  loses  control  of  the  record, 
and  the  bill  of  exceptions,  as  part  of  the  rec- 
ord, cannot  then  be  amended  or  corrected  from 
the  memory  of  witnesses  or  the  mere  recol- 
lection of  the  trial  Judge,  but  only  upon 
minutes  or  memoranda  In  the  possession  of 
the  court  or  Judge,  such  as  would  authorize 
the  entry  of  a  nunc  pro  tunc  order  amending 
or  correcting  any  other  part  of  the  record; 
and  when,  In  pursuance  of  time  given  for 
that  purpose  under  the  statute,  a  bill  of  ex- 
ceptions Is  presented  after  the  term,  and  It 
Is  then  signed  and  filM,  it  becomes  a  record 
sitbject  to  amendment  and  correction  In  the 
same  manner  only  as  a  record  after  the  term. 
In  the  case  of  Seig  v.  Long  et  al.,  72  Ind. 
18,  appellant  sought  to  amend  a  bill  of  ex- 
ceptions after  the  close  of  the  term  In  which 
the  bill  was  signed  and  filed  by  Incorporat- 
ing therein  the  clause,  "and  this  Is  all  the 
evidence  given  to  the  cause."  Klllott.  J., 
rendering  the  opinion,  said :  "There  could  be, 
In  the  case  of  such  an  omission  as  that  de- 
scribed, nothing  by  which  to  amend,  for  at 
no  time  was  any  record  made,  nor,  in  truth, 
was  any  intended  to  be  made,  of  the  clause 
now  sought  to  be  declared  part  of  the  bill. 
The  right  to  direct  any  amendment,  of  the 
general  character  of  that  proposed  by  ap- 
pellant, to  a  bin  of  exceptions  after  the  close 
of  a  term  Is  a  very  doubtful  one.  If,  Indeed, 
It  exists  at  all,  and  certainly  such  an  amend- 
ment as  that  here  Insisted  upon  cannot  be 
allowed."  In  Klrby  v.  Bowland,  69  Ind. 
200,  it  was  said :  "A  court  may  record  a 
fact  none  pro  tune — that  Is,  if  the  fact  ex- 
isted then,  It  may  record  it  now — but  It 
cannot  record  a  fact  now  which  did  not  ex- 
li^t  then,  and  there  must  be  some  record, 
note,  entry,  or  minute  of  some  kind  on  which 
to  base  It  connecting  It  with  the  case."  In 
Illinois  the  following  rule  is  announced  re- 
lating to  the  amendment  of  a  bill  of  excep- 


tions as  part  of  a  record  after  term:  '"The 
amendment  must  be  shown  by  the  produc- 
tion of  some  note  or  memorandum  from  the 
records  or  quasi  records  of  the  court,  or  by 
the  Judge's  minutes,  or  from  some  entry  In 
some  book  required  to  be  kept  by  law,  or  In 
the  papers,  or  on  file  In  the  cause.  It  cannot 
be  determined  from  the  memory  of  witnesses 
or  the  recollection  of  the  Judge  himself." 
Tynan  v.  Welnhard,  153  111.  598,  38  N.  B. 
1014 ;  Supreme  Lodge  Knights  and  Ladles  of 
Glenwood  v.  Annie  Albers,  106  111.  App.  85. 
In  Schlesslnger  v.  Cook,  8  Wyo.  484,  58 
Pac.  757,  this  court.  In  considering  a  motion 
to  strike  the  bill  of  exceptions  from  the  rec- 
ord ;  said :  "If  In  fact  the  order  under  con- 
sideration was  made  after  the  term  was 
closed,  we  think  it  entirely  clear  that  it 
was  void.  When  the  term  ended,  the  court 
lost  It  plenary  power  over  the  Judgments 
and  records  of  that  term,  and  they  could  be 
changed  only  In  the  manner  and  by  the 
methods  provided  by  law.  This  Is  the  rule 
at  common  law,  and  Is  quite  generally  fol- 
lowed In  this  country." 

Since  the  bill  of  exceptions  when  signed 
and  filed  becomes  a  part  of  the  record.  It 
can  only  be  corrected  or  amended  by  the 
court  where  such  record  was  made.  No  such 
jKJwer  Is  vested  in  the  appellate  court  War- 
ner v.  Hntchins,  48  Neb.  672,  67  N.  W.  745. 
Neither  will  an  appellate  court  permit  a  bill 
of  exceptions  to  be  withdrawn  for  the  pur- 
pose of  amendment  or  correction  as  a  matter 
of  course;  and  especially  Is  this  true  where 
it  appears  that  the  failure  to  Incorporate 
Into  the  bill  of  exceptions  or  the  certificate 
attached  thereto  all  that  Is  necessary  to 
make  it  a  true  bill  Is  due  to  the  laches  of  the 
party  seeking  relief.  Macfarlaud  v.  West 
Side  Improvement  Ass'n,  47  Neb.  661,  6(1 
N.  W.  637.  The  practice  Is  likewise  well 
settled  that  when  and  under  what  circum- 
stances a  bill  of  e-Tceptions  will  be  sent  back 
to  the  trial  court  for  correction  or  amend- 
ment are  matters  entirely  within  the  dis- 
cretion of  the  appellate  court.  Counsel 
for  plaintiff  In  error  should  remember  that 
this  Is  their  own  bill  of  exceptions,  and  that 
It  was  their  duty  to  ipresent  to  the  trial 
Judge  for  allowance  a  true  bill.  The  certifi- 
cate for  the  signature  of  the  trial  Judge  is  as 
much  a  part  of  the  bill  as  the  evidence,  and 
it  is  the  duty  of  counsel  who  present  the  bill 
to  see  that  the  certificate  Is  correct  While 
it  Is  true  that  a  bill  of  exceptions  will  usual- 
ly be  returned  for  amendment  or  correction 
when  the  mistake  Is  due  to  some  act  of  the 
defendant  In  error  or  his  counsel.  It  is  equal- 
ly well  settled  that  it  will  not  ordinarily  be 
returned  when  the  mistake  is  due  to  the 
laches  of  the  plalntift  In  error  or  bis  counsel, 
though  upon  timely  application  and  satis- 
factory showing  the  court  might  In  such  case 
order  its  return,  to  avoid  a  clear  miscarriage 
of  Justice.  In  this  case  the  omission  in  the 
bill  of  exceptions  of  a  statement  that  It  con- 
tains all  the  evidence  In  the  cause  is  the  fault 
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of  counsel  for  plaintiff  In  error,  and  not,  as 
contended,  an  error  chargeable  to  the  trial 
judge.  It  win  be  observed  by  a  comparison 
of  the  above  dates  that  the  motion  of  defend- 
ant In  error  to  strike  the  bill  of  exceptions 
from  the  flies  was  promptly  made.  Counsel 
for  plaintiff  bad  notice  of  the  omission  In  the 
bill  or  certificate  while  the  record  was  still 
In  the  lower  court,  and  no  steps  were  taken 
to  have  the  same  corrected.  No  affidavit  or 
showing  of  any  kind  vi-liatever  from  the  trial 
Judge  is  before  us  to  indicate  whether  the  bill 
does  contain  all  the  evidence,  or  whether  the 
court  has  in  its  possession  any  minutes,  mem- 
oranda, or  record  upon  which  the  amendment 
sought  could  be  made  If  the  bill  of  excep- 
tions were  returned.  We  are  left  by  counsel 
for  plaintiff  to  surmise  what.  If  anything, 
could  be  accomplished  by  the  return  of  this 
record.  This  court  Is  not  responsible  for 
the  neglect  of  counsel  In  the  preparation  of 
their  cases,  and  will  not  Indulge  needless  or 
unnecessary  neglect,  such  as  appears  in  this 
case.  Here  the  mistake  is  not  due  to  the 
appellee  nor  his  counsel,  nor  to  the  court,  but 
to  the  laches  of  counsel  for  appellant,  and 
no  reason  is  apparent  why  the  request  should 
be  granted. 

The  motion  of  plaintiff  to  have  the  bill  of 
exceptions  returned  to  the  trial  court  for 
amendment  Is  denied.  The  motion  of  defend- 
ant to  strike  the  bill  of  exceptions  from  the 
flies  Is  sustained.  The  evidence  not  having 
been  properly  carried  into  the  record,  there 
is  no  question  presented  for  our  considera- 
tion.   The  appeal  is  therefore  dismissed. 

POTTER,  C.  J.,  and  BEARD,  J.,  concur. 


CRAMER  v.   MUNKRES  et  al. 
(Supreme  Court  of  Wyoming.    Dec.  16,  1905.) 

1.  Bills  and  Notes  —  Orders  —  Payment — 
Priority. 

Wbere  an  order  payable  to  plaintiffs  oat 
of  the  proceeds  of  certain  cattle  was  to  be 
paid  after  other  claims  due  to  defendant,  and 
at  the  time  of  defendant's  acceptance  the 
drawer's  Indebtedness  to  him  on  account  of  a 
note  on  which  defendant  was  a  surety  was  re- 
garded as  the  amount  which  defendant  had 
paid,  and  for  which  he  held  the  drawer's  note, 
that  he  was  afterwards  compelled  to  pay  his 
co-surety  on  the  note  half  the  amount  he  col- 
lected from  the  drawer  could  not  affect  the 
rights  of  plaintiffs  in  the  funds  in  defendant's 
hands. 

2.  Triai^-Contradictory  Finding. 

A  special  finding  will  control  as  against  a 
general  finding  when  they  are  in  conflict;  but 
when  two  special  findings  are  conflicting,  the  one 
supporting  the  general  finding  and  judgment 
must  control. 

[Ed.   Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  U  S.'MJ-SoO.] 

3.  Bills   and   Notes  —  Orders  —  Actions — 
Parties. 

Where  an  order  is  subject  to  the  payment 
of  other  specified  claims,  and  they  have  been 
paid,  the  holders,  having  no  interest  in  the  fund 
in  question,  are  not  necessary  parties  to  an 
action  on  the  order. 


4.  Appeai.  —  Objections    not    Raised    on 
Trial— Defects  in  Parties. 

Where  no  objection  was  made  on  the  trial 
to  the  want  of  a  party,  and  bis  interest  waa 
known  to  all  the  other  parties,  it  cannot  be 
urged  first  on  appeal  that  he  was  a  necessary 
party. 

Error  to  District  Court,  Sheridan  Couotr; 
Joseph  L.  8totts,  Judge. 

Action  by  George  M.  Mankres  and  another, 
doing  business  under  the  name  of  Munkres 
&  Mather,  and  others,  against  Newton  E. 
Cramer.  From  a  judgment  for  plaintiffs, 
defendant  brings  error.    AflSrmed. 

E.  E.  Enterline  and  Alvin  Bennett,  for 
plaintiff  In  error.  W.  S.  Metz.  for  defend- 
ants in  error  Munkres  &  Mather. 

BEARD,  J.  The  defendants  In  error  Mun- 
kres &  Mather  commenced  this  action  in  the 
district  court  of  Johnson  county,  October 
11,  1900.  against  the  plaintiff  In  error,  New- 
ton E.  Cramer,  to  recover  $1,000  alleged  to 
be  due  them  from  Cramer  upon  a  certain 
written  order.  The  case  was  transferred  to 
Sheridan  county,  and  was  tried  to  the  court 
without  a  jury,  and  judgment  was  rendered 
In  favor  of  Munkres  &  Mather  and  against 
Cramer  for  $800,  with  interest  and  costs. 
A  motion  for  a  new  trial  was  denied,  ex- 
ceptions taken,  and  Cramer  brings  error. 

The  circumstances  out  of  which  the  suit 
arose  are  substantially  as  follows:  Marcb 
10,  1897,  one  W.  H.  Holland  entered  into  & 
written  contract  with  certain  parties  known 
as  the  Gibson  Cattle  Company,  by  the  terms 
of  which  contract  the  cattle  company  was  to 
furnish  money  to  buy  cattle,  and  Holland 
was  to  buy,  run,  and  care  for  the  cattle  in 
Johnson  county.  The  cattle  were  to  be  the 
property  of  the  cattle  company,  and  wlien 
ready  for  market  were  to  be  shipped  by  Hol- 
land In  the  name  of  the  cattle  company. 
Holland  was  to  bear  the  expense  of  caring 
for,  feeding,  and  gathering  the  cattle;  the 
freight  and  commissions  for  selling  the  cattle 
to  be  borne  Jointly  by  the  parties,  and  when 
the  cattle  were  marketed  the  cattle  company 
was  to  retain  all  money  received  from  sales 
until  the  whole  amount  of  the  purchase 
money  should  be  paid,  and  the  residue  of 
the  profits  was  then  to  be  equally  divided 
between  Holland  and  the  company.  In  pur- 
suance of  this  contract,  the  company  furnish- 
ed the  money,  and  Holland  bought  cattle, 
which  were  ranged,  fed,  and  cared  for  la 
Johnson  county.  On  October  26,  1897,  Hol- 
land gave  an  order  on  the  cattle  company 
to  the  First  National  Bank  of  Buffalo,  Wyo., 
for  $1,000,  and  on  January  3,  1898,  he  gave 
another  order  on  the  company  to  said  bank 
for  $1,000,  both  to  be  paid  out  of  his  share 
of  the  profits  of  said  cattle  business.  On 
March  7,  1898,  Holland,  being  indebted  to 
Cramer,  and  In  need  of  money  to  carry  out 
his  contract  with  the  cattle  company,  entered 
Into  a  written  contract  with  Cramer,  by  the 
terms  of  which  Cramer  agreed  to  advance. 
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from  time  to  time,  incli  snms  of  mon^  as 
Holland  should  need  to  ran  and  care  for  «atd 
cattle,  not  to  exceed  the  aum  of  $1,000,  and 
Holland  assigned  to  Cramer  all  of  his  share 
of  any  profits  that  should  accrue  to  blm 
tmder  his  contract  with  the  cattle  company 
as  security  for  the  amount  then  due  Cramer 
from  Holland  and  for  such  further  advances; 
the  principal  of  the  sum  then  due  Cramtr 
from  Holland,  as  stated  in  the  contract,  being 
the  amount  paid  by  Cramer,  as  eo-eurety  with 
one  Redman,  on  a  note  of  Holland  to  one  Web- 
ber for  $2,000,  said  note  having  been  paid  by 
said  sureties,  each  paying  one-half  of  the 
amount  due  tbereon.  This  contract  was  not 
in  any  wise  to  afTect  the  two  orders  of  Hol- 
land to  the  bank,  and  it  was  further  provided 
that,  should  it  become  necessary  for  Cramer 
to  take  his  time,  attention,  or  services  in 
caring  for  said  cattle,  or  In  any  manner 
protecting  them,  or  in  protecting  his  Interest 
In  said  contract,  he  should  have  reasonable 
compensation  for  his  services  in  so  doing. 
On  March  4,  1889,  Holland  and  Cramer  en- 
tered Into  a  supplemental  written  agreement, 
by  which  the  amount  advanced  or  to  be  ad- 
vanced by  Cramer  was  not  limited  to  $1,000, 
but  should  cover  all  sums  that  might  be  due 
Cramer,  In  addition  to  the  $1,000  provided 
tor  in  the  former  contract.  April  6,  1899, 
Cramer  and  Holland  entered  into  another 
written  contract,  by  which  It  was  agreed 
that  the  cattle  should  be  gathered  and  ship- 
ped as  soon  as  possible,  and,  if  Holland 
failed  to  do  so,  then  Cramer  should  have 
the  right  to  do  so,  and  to  employ  the  neces- 
sary help  for  that  purpose  On  the  following 
day,  April  7,  1899,  still  another  contract  in 
writing  was  entered  into  between  them, 
which  provided  that  any  balance  remaining 
ntter  deducting  all  other  indebtedness  of 
Holland  to  Cramer  from  Holland's  share  of 
the  profits  arising  from  the  transaction 
should  be  applied,  first,  to  the  payment  of 
Holland's  note  to  Cramer  for  $288,  which 
was  secured  by  a  mortgage  upon .  Mrs.  Hol- 
land's real  estate,  and,  second,  Holland's 
note  to  Cramer  for  $237.58,  secured  by  chattel 
mortgage  on  certain  horses.  Thereafter  Hol- 
land executed  and  delivered  to  defendants  in 
error  Munkres  &  Mather  an  order  In  writing 
as  follows:  "Buffalo,  Wyo.  Apr.  18,  1899. 
N.  B.  Cramer,  Buffalo,  Wyoming:  Please 
pay  to  the  order  of  Mimkres  &  Mather  the 
sum  of  $1,000  out  of  the  proceeds  of  a 
certain  order  which  you  hold  against  the 
Gibson  Cattle  Company.  This  order  Is  to 
take  rank  against  said  proceeds  after  the  fol- 
lowing claims  and  orders:  one  to  W.  H. 
fiimms  for  about  the  sum  of  $500;  orders 
to  the  First  National  Bank  of  BufTalo  for 
the  sum  of  $2,000  and  interest;  the  notes 
and  claims  due  yourself  at  the  present  time, 
with  such  small  amounts  as  may  be  ad- 
vanced by  you  hereafter,  for  the  express 
purpose  of  caring  for,  gathering,  and  ship- 
ping the  O  T  cattle;  and  one  order  In  favor 
of  Albert  Holland  for  $1,000— together  with 


'the  specified  Interest  on  the  vaMons  amontitai 
[Signed]  W.  H.  Holland."  Soon  after  this 
order  was  given,  It  was  presented  by  Mim- 
kres Sc  Mather  to  Cramer,  who  took  it  unto 
his  possession,  and  retained  It  until  the  trial 
of  the  case  In  the  district  court  It  is  up- 
on this  order  that  the  action  is  based; 
Munkres  &  Mather  alleging  that  Cramer  had 
Bufilclent  funds  in  his  hands  to  pay  the  same 
after  paying  the  otber  amounts  specified  in 
the  order,  but  refusing  to  so  do.  Cramer 
denied  that  he  had  any  funds  belonging  to 
Holland,  or  that  should  be  applied  on  the 
order.  The  pleadings  in  the  case  are  quite 
lengthy,  and  need  not  be  set  out  here.  The 
main  Issues  in  the  case  were  the  amount  of 
Holland's  indebtedness  to  Cramer  at  the  date 
of  the  order,  and  what  amount  of  compensa- 
tion, if  any,  Cramer  was  entitled  to  out  of 
the  funds  as  between  himself  and  Munkres 
&  Mather. 

The  district  court,  In  addition  to  finding 
generally  for  Munkres  &  Mather  and  against 
Cramer,  made  special  findings  of  fact  and 
conclusions  of  law.  The  court  found  that 
Cramer  bad  in  his  possession  more  than 
$800  of  the  funds  growing  out  of  the  con- 
tract with  the  cattle  company  belonging  to 
Holland  after  paying  all  prior  and  Just 
claims  against  said  fund,  and  that  the  sum 
of  $800  was  due  to  Munkres  &  Mather  on 
the  order  sued  apon  at  the  time  of  the 
commencement  of  the  action,  and  that  there 
were  no  just  claims  against  the  same,  and 
that  Cramer  accepted  the  order  sued  npon, 
and  agreed  to  pay  it  out  of  the  proceeds 
of  the  sale  of  the  cattla  The  court  further 
found  that  Cramer  had  paid  a  certain  Judg- 
ment rendered  against  him  in  favor  of  W. 
T.  Redman,  and  that  Cramer  had  earned 
$600  in  taking  care  of  the  cattle  und»  his 
contracts  with  Holland.  The  court  refused 
to  allow  Cramer  credit  for  the  Redman  Judg- 
ment, and  we  think  rightly.  Cramer  re- 
turned, as  part  of  Holland's  indebtedness 
to  him,  the  amount  he  had  paid  on  the 
Webber  note,  and  that  was  the  principle  of 
Holland's  debt  to  him,  mentioned  in  the  con- 
tract, and  was  the  amount  that  seems  to 
have  been  in  the  minds  of  all  of  the  parties 
when  the  order  was  given  and  accepted. 
That  was  the  amount  of  that  particular 
item  of  indebtedness,  as  stated  by  Cramer 
a  short  time  before  the  order  was  given, 
and  was  the  amount  deducted  in  the  settle- 
ment between  Cramer  and  Holland  about 
September  12,  1899.  The  fact  that  he  was 
afterward  compelled  to  pay  Redman,  as  co- 
surety on  the  Webber  note,  one-half  the 
amount  he  collected  from  Holland  on  that 
account  could  not  affect  the  rights  of  Mun- 
kres 8c  Mather  in  the  funds  in  Cramer's 
bands,  because  at  the  time  the  order  was 
given  and  accepted  Holland's  Indebtedness 
to  Cramer  on  account  of  the  Webber  note 
was  regarded  as  the  amount  Cramer  had 
paid,  and  for  which  he  held  Holland's  note. 
In  fact;  this  claim  was  not  made  until  No- 
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Tember  25, 1902,  when  a  snpplemental  answer 
"-na  fllP"!  hv  Crarier.  Dettln);  up  the  judgment. 
Up  to  the  time  that  Judgment  was  rendered, 
crauier  uad  ueuied  all  liability  to  Keduian, 
and  claimed  that  Holland's  Indebtedness  on 
account  of  the  Webbe:  note  was  to  each 
of  them  Indiridually  for  the  sum  each  bad 
paid. 

As  to  the  matter  of  compensation.  It  is 
Insisted  by  counsel  for  Cramer  that.  Inas- 
much as  the  court  found  that  Cramer  had 
earned  $500  in  taking  care  of  the  cattle, 
he  was  entitled  to  credit  for  that  amount 
If  this  finding  Is  to  be  construed  to  mean 
that  Cramer  was  entitled  to  retain  this 
amount  as  against  Munkres  &  Mather,  then 
it  is  in  conflict  with  the  other  special  find- 
ing that  be  had  $800  belonging  to  Munkres 
&  Mather,  on  their  order,  against  wblcb  no 
just  claims  existed.  A  special  finding  will 
control  as  against  a  general  finding  when 
they  are  in  conflict,  bqt  when  there  is  a 
conflict  between  two  special  flndings,  one  of 
which  supports,  and  the  other  conflicts  with, 
the  general  finding  and  Judgment,  the  one 
that '  supports  the  Judgment  must  control. 
Warner  y.  Accident  Ass'n,  8  Utab,  431,  32 
Pac.  606;  Larkin  v.  Upton,  144  U.  S.  10,  12 
Sup.  Ct  614,  36  L.  Bd.  330;  Redelshcimer 
V.  Miller  et  al.,  107  Ind.  485.  8  N.  K  447. 
But  we  do  not  regard  the  flndings  as  con- 
tradictory. The  view  evidently  taken  by  the 
district  court  was  that,  while  Cramer  earned 
$600  in  caring  for  the  cattle,  be  had  waived 
bis  claim  so  far  as  Munkres  &  Mather  were 
concerned.  There  Is  evidence  to  ttae  effect 
tbat  in  March,  about  a  month  before  the 
order  was  given  and  accepted,  and  at  a 
meeting  at  which  Munkres,  Holland,  Cramer, 
and  Redman,  who  states  that  he  was  repre- 
senting the  Gibson  Cattle  Company,  were 
present,  when  the  rnunber  and  value  of  the 
cattle  and  Holland's  indebtedness  were  dis- 
cussed, Cramer  stated  that  he  had  no  claim 
for  services,  and  that  all  be  wanted  was  bis 
money  and  Interest  Again,  in  September, 
1800,  when  he  had  a  settlement  with  Holland, 
he  made  a  written  statement  of  the  account, 
in  which  all  of  Holland's  notes  were  stated, 
with  the  interest  on  each  computed,  and 
including  $180.48  book  account,  and  he  testi- 
fied that  he  did  not  say  a  word  at  that 
time  about  compensation  for  services.  There 
la  also  the  testimony  of  several  witnesses 
that  in  the  latter  part  of  October  or  the 
first  part  of  November,  1800,  he  stated  that 
be  had  $800,  or  about  that  sum.  In  his 
bands,  but  as  Redman  bad  sued  him,  he 
was  advised  by  his  attorneys  to  hold  It,  to 
protect  against  Redman  or  to  fight  that  suit 
There  Is  also  other  evidence  In  the  record 
bearing  on  this  question  to  which  it  is  not 
necessary  to  refer.  We  have  examined  the 
entire  evidence  with  care,  and,  while  it  is 
somewhat  conflicting,  we  think  it  amply  sup- 
IM>rtR  the  judgment,  and  that  substantial  jus- 
tice has  been  done  between  the  parties. 

It  Is  further  Insisted  by  counsel  for  plain- 


tiff In  error  that  tbe  cattle  compai^,  the 
bank,  and  other  parties  named  in  tbe  order 
sued  upon  were  necessary  parties  to  the 
action.  But  It  Is  admitted  In  argument  that 
all  of  these  parties  bad  been  paid,  and  there- 
fore bad  no  Interest  In  the  funds  in  Question. 
As  to  Holland,  he  was  made  a  nominal 
party,  but,  so  far  as  the  record  shows,  be 
was  not  served  with  summons,  but  was 
present,  and  testified  as  a  witness.  He  bad 
by  the  order  In  suit  directed  Cramer  to  pay 
tbe  amount  of  tbe  order  to  Munkres  &  Math- 
er out  of  any  balance  of  funds  in  his  hands 
after  satisfying  the  other  claims  mentioned. 
Without  deciding  whether  or  not  Holland 
would  bave  been  a  proper  party  In  this 
action  for  tbe  purpose  of  settling  tbe  rights 
as  between  Cramer  and  himself,  it  la  sufll- 
cient  to  say  that  no  objection  was  made 
to  proceeding  with  the  trial  in  the  district 
court  until  Holland  was  brought  in,  and, 
having  failed  to  do  so,  it  is  too  late  after 
Judgment  to  raise  that  question;  especially 
as  the  record  discloses  tbe  fa<;t  tbat  bis 
Interest,  if  any,  was  known  to  all  of  the 
parties  before  the  case  came  to  trial. 

We  have  gone  Into  tbe  entire  record,  and 
find  no  prejudicial  error  therein,  and  the 
judgment  of  tbe  district  court  is  therefore 
affirmed. 

Affirmed. 

POTTEUl,  C.  J.,  and  VAN  ORSDEL,  J., 
concur. 


BALLARD  v.  OOLOB  et  al. 
(Supreme  Court  of  Colorado.    Nov.  6,  1905.) 

1.  Mines  and  Minebai,s  —  Fohfeitubb  or 
Claim— SuFFiciKSCT  of  Notice. 

Under  Rev.  St.  U.  S.  |  2.3:»  [U.  S.  Gomp. 
St  1001,  p.  142G],  authorizing  tbe  co-owner  of 
a  mining  claim,  wlio  lias  made  improvements,  to 

five  a  delinquent  co-owner  notice  by  publication 
or  the  period  of  00  days  that  his  interest  will 
be  forfeited  if  he  fails  to  contribute  his  share 
of  the  expenses  incurred,  a  published  notice  of 
forfeiture  is  invalid  as  to  a  co-owner  whose 
name  does  not  ajjpear  therein. 

2.  Same— Patents— Titles  Held   in  Tbust. 

Co-owners  of  a  mining  claim  who  procure 
a  patent  to  be  issued  to  them  in  their  own 
names,  and  without  mention  of  other  co-owners 
with  them,  take  title  subject  to  the  interests  of 
such  other  co-owners,  and  become  trustees  for 
them  to  the  extent  of  their  interests. 

3.  Limitation   of  Actions  —  STAXtn^ES  IK 

FOBCE 

Mills'  Ann.  St.  H  2023,  2024,  prescribing 
a  five-year  limitation  period  in  favor  of  persons 
in  possession  of  land  under  claim  and  color  of 
title  and  in  good  faith,  and  who  pay  taxes  there- 
on, or  who  claim  unoccupied  lands  under  color 
of  title  and  pay  taxes,  are  expressly  repealed 
by  Laws  1803,  p.  327,  c.  118,  which  prescribes 
a  seven-year  limitation  period  for  the  same 
cases. 

4.  Advebsk  PossEaBioN— Payment  of  Taxes 
— rERSoNs  Making  Pavment^Oo-Owneb 
of  Mine. 

Payment  of  taxes  by  certain  co-owners  of 
a  mining  claim,  who  have  acqnired  a  patent 
thereto,  must  be  regarded  as  a  payment  for  tlxe 
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other  co-owners  for  whom  they  hold  the  title 
in  trust  to  the  extent  of  the  interests  of  such 
other  co-owners. 

6.  Advebse  Posskssion— Patment  of  Taxes 
— CoLOB  OF  Title. 

Under  Mills'  Ann.  St.  S  2023,  prescribing 
a  five-year  limitation  period  in  favor  of  per- 
sons in  peaceful  and  undisputed  possession  of 
land  under  claim  and  color  of  title  and  who  pay 
taxes  thereon,  and  in  favor  of  claimants  of  unoc- 
cupied land  under  color  of  title  who  pay  taxes 
for  five  successive  years,  limitations  do  not  run 
where  the  taxes  have  not  been  paid  for  five 
years  by  persons  having  or  claiming  the  proper- 
ty under  color  of  title. 

6.  Limitation  of  Actions  —  Statutes  In- 
volving Tbust— Application  of  Statute. 

Mills'  Ann.  St  i  2911,  requiring  bills  for 
relief  on  the  ground  of  fraud  to  be  filed  within 
three  years  after  the  discovery  of  the  facts 
constituting  the  fraud,  does  not  apply  to  a  suit 
involving  a  trust,  such  as  one  brought  by  a 
co-tenant  in  a  mining  claim  to  enforce  his 
interest  against  bis  other  co-tenants  who  have 
procured  a  patent  to  be  issued  to  them  in  their 
own    name. 

7.  Samb—Accrual  of  Action. 

Under  Mills'  Ann.  St.  §  2912,  requiring 
bills  for  relief  in  case  of  the-  existence  of  a  trust 
not  cognizable  by  the  courts  of  common  l^w, 
and  in  other  cases  not  provided  for,  to  be 
filed  within  five  years  after  the  accrual  of  the 
cause  of  action,  a  suit  for  breach  of  an  express 
trust,  created  bjr  the  act  of  certain  co-owners 
of  a  mining  claim  in  procuring  the  issuance  of 
a  patent  in  their  own  names,  and  without  men- 
tion of  another  co-owner,  does  not  accrue  until 
the  trust  is  repudiated  «nd  knowledge  of  such 
repudiation  is  Drought  home  to  the  cestui  que 
trust. 

8.  Equitt— Laches— Pleading. 

loaches  as  a  defense  must  be  raised  by 
answer,  and  cannot  be  taken  advantage  of  by 
demurrer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Equity,  i  408.] 

Appeal  from  District  Court,  Lake  County; 
Frank  W.  Owers,  Judge. 

Action  by  Chapman  Ballard  against  Joseph 
Golob  and  others.  B^om  a  judgment  in  fa- 
vor of  defendant,  plaintiff  appeals.  Re- 
versed. 

John  M.  Waldron  and  E.  D.  Thompson, 
for  appellant  Thomas,  Bryant  &  Lee  and 
Pbelps  &  Pendery,  for  appellees  Golob  and 
Turnbnll. 

STEELE,  J.  Action  was  brought  by  Bal- 
lard in  the  district  court  to  recover  a  one- 
sixth  interest  in  the  Ballard  lode,  situated 
in  Lake  county,  for  an  accounting,  and  for 
bis  proportionate  share  of  the  net  profits 
realized  from  the  operation  of  the  said  prop- 
erty as  a  mine.  The  complaint  was  filed  In 
the  month  of  June,  1901,  demurrer  was  In- 
terposed and  sustained.  Judgment  rendered 
dismissing  the  action,  and  the  plaintiff  has 
appealed. 

AVe  shall  set  forth  the  allegations  of  the 
complaint  in  substance  only.  The  plaintiff 
says  that  in  the  month  of  March,  1ST9,  be, 
W.  D.  Larremore,  and  N.  J.  Ballard  located 
the  Ballard  lode,  each  of  said  locators  hav- 
ing a  one-third  interest  therein;  that  the 
location  certificate  was  duly  recorded^   that 


the  plaintiff,  in  the  year  1880,  executed  a 
deed  for  a  one-third  Interest  in  said  lode  to 
certain  persons  who,  under  contract  with 
blm,  had  sunk  the  shaft  on  the  lode  to  a 
depth  of  about  200  feet;  that  prior  to  the 
execution  of  this  deed  he  bad  acquired,  by 
purchase  from  bis  brother,  Newton  J.  Bal- 
lard, the  one-third  Interest  of  said  Newton 
in  said  lode;  that  prior  thereto  Larremore 
bad  conveyed  his  interest  in  said  lode  to 
one  Jasper  Moon,  and  that  said  Moon  bad 
conveyed  an  undivided  one-sixth  interest  in 
said  lode  to  one  Charles  F.  Gilbert;  that 
prior  to  the  making  of  the  last-mentioned 
deed  from  Moon  to  Gilbert  be  and  Jasper 
Moon,  being  the  sole  owners  of  said  Ballard 
lode,  made  application  In  the  United  States 
land  office  at  Leadvllle  for  a  patent  said 
application  being  In  the  usual  form;  that 
shortly  after  the  making  of  said  application 
be  conveyed  a  one-sixth  interest  in  said  Bal- 
lard lode  to  one  Charles  F.  Gilbert,  and  that 
he,  prior  to  the  application  aforesaid,  had 
contributed  bis  proportionate  share  of  what 
was  then  estimated  would  be  the  necessary 
expense  of  making  such  entry;  that  in  the 
year  1881  he  performed  bis  proportion  of 
the  annual  labor  upon  said  lode  for  the  year 
1881;  that  he  left  Leadvllle  in  the  early 
part  of  1882,  and  ever  since  said  time  has 
worked  In  various  places  In  Colorado  and 
New-  Mexico,  and  has  not  been  In  I.«advllle 
or  vicinity;  that  in  the  year  1880  Jasper 
Moon  died  testate,  leaving  his  property  to 
one  Charity  Moon,  otherwise  known  as  "C. 
P.  Moon,"  his  widow;  that  afterwards,  on 
November  27,  1882,  the  said  C.  P.  Moon  filed 
a  pretended  proof  of  forfeiture  in  the  United 
States  land  office  at  Leadvllle,  Colo.,  wherein 
and  whereby  she  made  affidavit  that  after 
January  1,  1881,  and  before  December  31, 

1881,  she  had  laid  out  and  expended  $100 
In  actual  labor  and  Improvements  upon  said 
Ballard  lode,  and  that  thereafter  she  had 
made  demand,  by  publication,  upon  Charles 
Walker  and  one  A.  Ballard,  co-owners  of  said 
lode,  to  pay  their  portion  of  said  expendi- 
tures, accompanying  said  affidavit  with  a 
copy  of  said  notice  of  forfeiture  and  proof 
of  publication  thereof,  duly  sworn  to  by  the 
editor  of  the  newspaper  In  which  said  notice 
of  forfeiture  appeared.  The  affidavits  and 
notice  of  forfeiture  are  set  out  at  length 
In  the  complaint,  and  show  that  the  notice 
of  forfeiture  Is  directed  "To  Charles  Walker, 
A.  Ballard,  or  Whom  It  May  Concern,"  that 
It  was  published  for  90  consecutive  times 
in  the  Leadvllle  Daily  Herald,  that  the  first 
publication  was  on  the  18th  day  of  April, 

1882,  and  that  the  last  publication  was  on 
the  7th  day  of  July,  1882.  He  furthermore 
states  that  the  labor  performed  in  1881  upon 
said  lode.  In  addition  to  that  performed  by 
himself,  was  performed.  If  at  all,  at  the  In- 
stance of  Wilmot  Kopplemeyer,  and  Wal- 
ters, hereafter  mentioned,  and  not  at  the  in- 
stance of  0.  P.  Moon.    He  furthermore  al- 
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logcs  that  the  affidavit  of  the  editor  of  said 
newspaper  is  not  true,  in  tbat  said  notice 
was  not  publislied  for  tlie  period  of  90  days, 
ns  stated  tlierein,  and  tliat  at  no  time  sub- 
sequent to  October  24,  1879,  did  tlie  plain- 
tiff by  any  conveyance  transfer  or  convey 
a  one-slxtb  interest  in  said  Ballard  lode, 
which  he  then  and  ever  since  has  owned, 
and  that  no  proceeding  or  Judgment,  tax  sale, 
or  any  other  adverse  proceeding  of  any 
kind  has  been  bad  or  commenced  by  virtue 
of  which  this  plaintiff  has  been  divested  of 
bis  one-sixth  interest  in  said  lode;  that  after- 
wards, on  October  12,  1885,  under  said  pro- 
ceedings for  patent  based  upon  said  applica- 
tion of  Jasper  Moon  and  himself,  a  United 
States  patent  for  said  Ballard  lode  was  is- 
sued to  C.  P.  Moon,  L.  H.  WUmot,  A,  W. 
GIlI)ert,  and  H.  O.  Kopplemeyer;  tliat  he  did 
not  know  until  January,  1899,  that  bis  name 
did  not  appear  as  one  of  the  entry- 
men  for  said  patent,  and  did  not  know 
until  then  that  his  name  had  been  omit- 
ted from  said  patent;  that  said  patent 
was  delivered  to  L.  H.  Wilmot  at  Deerfleld, 
111.,  and  that  it  was  not  recorded  in  the  re- 
corder's office  of  Lake  county  until  Decem- 
ber 24,  1898.  He  further  alleges  that  after 
the  year  1881  and  up  to  the  month  of  Au- 
gust, 1897,  none  of  plaintUTs  co-owners  in 
said  Ballard  lode  were  in  actual  possession 
thereof,  or  any  part  thereof,  or  performed 
any  labor  or  expended  any  money  upon  its 
improvement  or  development;  tbat  the  only 
taxes  paid  on  said  Ballard  lode  since  said 
application  for  patent  were  the  taxes  for 
the  year  1888,  paid  by  John  Moon,  the  taxes 
for  the  years  1889,  1890, 1891,  and  1892,  paid 
by  Ik  H.  Wilmot,  and  the  taxes  for  the  year 
1893,  paid  by  W.  J.  Moon;  that  for  the  years 
1894  and  1895  the  said  property  was  sold  for 
taxes,  and  tbat  in  the  year  1896  and  the  year 
1897  the  taxes  were  paid  by  L.  H.  Wilmot, 
and  the  years  1898  and  1899  the  taxes  were 
paid  by  Joseph  Golob;  that  in  the  year  1897 
persons  claiming  to  be  the  owners  of  said 
property  made  a  lease  to  Turnbull  and  Golob 
to  said  property  for  the  term  of  four  years, 
and  that  on  January  3,  1898,  said  Turnbull 
and  Golob  entered  into  the  actual  possession 
of  said  property  and  continued  in  the  posses- 
sion of  said  property  until  about  December 
1,  1898,  when  they  received  a  deed  from 
Wilmot  and  Kopplemeyer  for  a  flve-slxths 
interest  in  said  Ballard  lode.  He  sets  forth 
other  conveyances  showing  that  William  J. 
Moon,  Winona  Simons,  Elvie  L.  Ould,  A. 
W.  Giltiert,  and  Kate  Jones  were  grantees 
of  certain  interests  In  said  lode.  He  further 
alleges  that  upon  learning,  in  January,  1899, 
that  a  patent  had  been  issued  and  that  his 
name  had  been  omitted  therefrom,  he  set 
about  learning  what  he  could  as  to  how 
this  omission  of  his  name  had  occurred,  but, 
being  In  very  moderate  circumstances,  it 
was  not  until  about  the  month  of  Septem- 
ber, 1900,  that  he  was  able  to  employ  an 


attorney  who  was  willing  to  give  the  matter 
proper  attention;  that  this  attorney  was  not 
able  to  make  a  trip  to  Leadville  to  investi- 
gate the  matter  until  about  the  month  of 
Decemiwr,  1900;  that  his  attorney  went  to 
Leadville  in  December,  1900,  and  ascertained 
that  considerable  of  the  needed  information 
had  to  be  obtained  elsewhere,  and  some  con- 
siderable correspondence  had  to  be  carried 
on,  and  It  was  not  until  the  month  of  May, 
1901,  that  his  attorney  had  obtained  suffi- 
cient Information  to  advise  him  as  to  bis 
rights;  that  in  the  month  of  May,  1901,  bis 
attorney,  having  made  careful  Investigation, 
thereupon  advised  this  plaintiff  tbat  plain- 
tiff was  entitled  to  his  said  one-sixth  inter- 
est in  said  Ballard  lode,  notwithstanding  the 
issuance  of  said  patent  and  the  several  trans- 
fers tbat  have  been  made  to  said  Ballard 
lode;  that  thereupon  plaintiff's  attorney 
sought  out  and  advised  Peter  B.  Turnbull  as 
to  the  claims  and  rights  of  the  plaintiff  to 
said  one-slxtta  interest;  tliat  a  reasonable 
time  has  elapsed  for  said  Turnbull  to  make 
answer,  but  no  answer  has  been  received 
from  him  by  plaintiff  or  plaintiff's  attorney; 
tbat  plaintiff  never  saw  said  publication  of 
notice  of  forfeiture  at  the  time  it  was  being 
published,  and  did  not  know  It  bad  lieen 
made  until  many  years  thereafter;  that 
at  the  time  said  forfeiture  proceedings  were 
commenced  plaintiff  was  the  owner  of  a 
one-sixth  interest  in  the  Ballard  lode,  and 
that  Charles  Walker,  George  C.  Stephens, 
and  Isaac  Gibson  were  the  owners  of  rec- 
ord of  a  one-ninth  Interest,  each.  In  said 
Ballard  lode.  Wherefore  be  demands  Judg- 
ment for  a  one-sixth  interest  In  the  said  lode, 
for  an  accounting,  and  for  his  one-sixth  in- 
terest of  the  net  value  of  the  ore  extracted.  ■ 

Separate  demurrers  were  filed.  They  all 
set  forth  the  same  grounds,  and  are  as  fol- 
lows: "First  That  defendants  were  pur- 
chasers for  value  and  without  notice.  Sec- 
ond. That  defendants  held  and  occupied  the 
premises  under  claim  and  color  of  title  and 
paid  taxes  for  thirteen  years.  Third.  That 
plaintifiTs  cause  of  action  accrued  in  1882, 
and  Is  barred  by  the  five  years'  statute. 
Fourth.  That  the  cause  of  action,  which  Is 
to  enforce  a  trust,  is  barred  by  the  five  year**' 
statute.  Fifth.  Laches  and  negligence  of  the 
plaintiff." 

The  proceedings  Instituted  did  not  have 
the  effect  of  divesting  plaintiff  of  his  Inter- 
est in  the  Ballard  lode.  His  name  does  not 
appear  in  the  notice  and  affidavits.  The  law 
fseotlon  2.124,  Rev.  St.  U.  S.  [U.  S.  Comp.  St. 
1901,  p.  14261)  requires  that  the  co-owner, 
who  has  performed  the  labor  or  made  the 
Improvements,  give  the  delinquent  co-owner 
personal  notice  in  writing,  or  by  publication 
for  the  period  of  90  days,  that  his  interest 
will  become  the  property  of  his  coK)wner  If 
he  fails  or  refuses  to  contribute  his  share 
of  the  expenses  incurred.  The  notice  given 
does  not  meet  the  requirements  of  the  law. 
and  It  must  be  held  to  be  invalid 
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the  plaintiff,  Chapman  Ballard,  Is  concerned. 
The  plaintiff,  having  been  one  of  the  original 
locators  and  having  succeeded  to  the  Interest 
of  N.  Ballard  by  deed  of  conveyance,  was 
entitled  to  have  patent  Issued  to  him  for 
such  interest  In  the  lode  as  he  had  not 
theretofore  conveyed;  and  when  the  patent- 
ees procured  a  patent  from  the  government 
for  the  entire  lode  they  took  the  interest 
that  the  plaintiff  had  In  trust  for  him.  At 
the  time  the  patent  was  issued  Ballard  owned 
an  undivided  one-sixth  Interest  in  the  lode, 
and  he  was  not  divested  of  this  Interest  by 
the  act  ot  the  federal  officials  in  issuing 
patent  to  others,  but  the  patentees  took  title 
subject  to  Ballard's  rights,  and  became  trus- 
tees for  him  to  the  extent  of  his  Interest 

It  was  said  by  Mr.  Justice  Brown,  In  Tur- 
ner T.  Sawyer,  150  U.  S.  at  page  586, 14  Sup. 
Ct  at  page  195  (37  L.  Ed.  118»):  "It  Is 
well  settled  that  co-tenants  stand  in  a  certain 
relation  to  each  other  of  mutual  trust  and 
confidence,  that  neither  will  be  permitted  to 
act  in  bostility  to  the  other  in  reference  to 
the  joint  estate,  and  that  a  distinct  title  ac- 
quired by  one  will  Inure  to  the  benefit  of 
all.  A  relaxation  of  this  rule  has  been 
sometimes  admitted  in  certain  cases  of  ten- 
ants in  common  who  claim  under  different 
conveyances  and  through  different  grantors. 
However  that  may  be,  such  cases  have  no 
application  to  the  one  under  consideration, 
wherein  a  tenant  in  common  proceeds  sur- 
reptitlonsly,  in  disregard  of  the  rights  of  his 
co-tenants,  to  acquire  a  title  to  which  be 
must  have  known,  if  he  had  made  a  care- 
ful examination  of  the  facts,  he  had  no 
shadow  of  right.  *  *  *  A  title  thus  ac- 
quired the  patentee  holds  In  trust  for  the 
true  owner,  and  this  court  has  repeatedly 
held  that  a  b*ll  in  equity  will  lie  to  enforce 
such  trust"  And  this  court  has  held,  fol- 
lowing the  rule  announced  by  Mr.  Justice 
Brown,  that  "obtaining  patent  from  the  gov- 
ernment for  mineral  land  by  a  co-tenant  in 
bis  own  name  is  not  the  purchase  of  an 
outstanding  adverse  title  by  the  co-tenant, 
as  that  expression  is  ordinarily  used;  but, 
rather,  the  perfection  of  the  common  title, 
which  inures  to  the  benefit  of  the  co-tenants 
of  the  patentee,  to  which  the  above  rule  of 
«x)-tenancy  applies,  for  the  reason  that  co- 
tenants  stand  in  that  relation  of  mutual  trust 
and  confidence  towards  each  other  that  the 
title  thus  acquired  by  patent  the  patentee 
holds  as  trustee  for  his  co-owners  in  the 
premises."  Mills  t.  Hart,  24  Colo.  508,  52 
Pac.  680.  65  Am.  St  Rep.  241. 

Moon,  Gilbert  Wilmot,  and  Eopplemeyer 
were  co-tenants  of  Ballard,  they  each  held 
undivided  Interests  In  the  property,  and  when 
they  took  title  from  the  government  in  their 
own  name  they  took  a  one-sixth  interest 
therein  in  trust  for  Ballard.  This  proposi- 
tion Is  not  open  to  dispute,  but  the  defend- 
ants claim  in  their  argument  upon  the  de- 
murrer that  the  complaint  shows  that  they 
bare  been  in  the  possession  of  the  property 


under  claim  and  color  of  title  made  In  good 
faith,  and  that  they  have  paid  taxes  thereon 
for  the  period  of  five  years,  and  under  the 
statute  of  this  state  they  should  be  adjudged 
to  be  the  owners  of  the  said  property,  and 
that,  even  though  they  have  not  been  in  the 
actual  possession  of  the  premises,  another 
statute  requires  that  they  be  adjudged  to  be 
th6  owners  of  the  property  because  the  land 
was  vacant  and  unoccupied  land,  and  they, 
under  claim  and  color  of  title  made  In  good 
faltb,  have  paid  for  the  period  of  five  years 
the  taxes  assessed  against  the  property. 
These  two  sections.  No.  2923  and  No.  2924,  re- 
spectively, of  Mills'  Annotated  Statutes,  were 
passed  In  the  year  1874.  They  have  since 
been  repealed,  and  the  law  concerning  the 
subject  Is  found  in  the  Laws  1893,  p.  327, 
a  118.  If  the  forfeiture  proceedings  did 
not  divest  Ballard  of  Ills  interest  In  the  prop- 
erty, and  if  obtaining  a  patent  cannot  be  re- 
garded as  an  adverse  proceeding  as  between 
co-owners,  then  the  payment  of  taxes  by  the 
patentees  must  be  regarded  as  payment  for 
Ballard. 

Again,  the  complaint  does  not  show  that 
the  taxes  were  paid  for  five  successive  years 
by  a  "person  In  the  peaceable  and  undisputed 
possession"  of  the  property  "under  claim 
and  color  of  title,"  as  required  by  section 
2923 ;  nor  does  It  appear  from  the  complaint 
that  the  taxes  were  paid  for  five  successive 
years  by  "a  person  having  color  of  title," 
as  provided  by  section  2924.  The  complaint, 
on  the  contrary,  shows  that  the  taxes  first 
paid  were  those  for  the  year  1888,  and  that 
they  were  paid  by  John  Moon ;  that  the 
taxes  for  the  following  four  years  were  paid 
by  L.  H.  Wilmot;  that  the  taxes  for  the 
year  1893  were  paid  by  W.  J.  Moon;  and 
that  the  property  was  sold  for  the  taxes  of 
1894  and  1895.  There  is  no  allegation  In 
the  complaint  that  John  Moon  ever  owned 
or  claimed  an  Interest  in  the  property,  and 
according  to  the  averments  of  the  complaint 
W.  J.  Moon  did  not  acquire  an  Interest 
therein  until  the  year  1895.  Therefore,  even 
though  we  assume  that  sections  2923  and 
2924  apply  to  the  interests  in  mining  claims 
acquired  through  forfeiture  procedure  under 
the  provisions  of  the  federal  statute,  the 
complaint  is  not  demurrable,  because  it  does 
not  appear  therefrom  that  the  taxes  have 
been  paid  for  the  period  of  five  years  by 
persons  having  or  claiming  the  property  un- 
der color  of  title. 

But  it  said  that  this  is  an  action  brought 
for  relief  upon  the  ground  of  fraud,  and  that 
section  2911  of  the  statutes  requires  that 
such  complaints  shall  be  filed  within  three 
years  after  discovery  by  the  aggrieved  party 
of  the  facts  constituting  such  fraud,  and  not 
afterwards.  This  court,  in  the  case  of  Mor- 
gan V.  King,  27  Colo.  559,  63  Pac.  422,  speak- 
ing of  sections  2911  and  2912  of  the  statutes, 
says:  "These  two  sections  must  be  con- 
strued together,  and  when  so  read  it  is  evi- 
dent that  where  the  relation  pf 
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cestui  que  trust  exists,  It  was  ttie  Intention  of 
the  Legislature  to  give  to  tbe  latter  tlie  right 
to  bring  an  action  against  tbe  former,  which 
Jnvoived  a  trust,  at  any  time  within  five 
years  after  his  right  to  do  so  accrued;  but 
In  other  cases  based  upon  fraud,  where  tbe 
subject-matter  of  tbe  action  did  not  involve 
a  trust,  the  action  must  be  brought  within 
three  years.  In  brief,  the  former  section  ap- 
plies to  frauds  perpetrated  by  those  not 
bearing  a  fiduciary  relation  to  the  party  de- 
frauded, the  latter  to  cases  where  the  trust 
relation  exists  between  the  parties  to  the 
action."  Under  this  decision  we  must  hold 
that  section  2911  is  not  applicable  to  this 
case.  But  it  is  claimed  that,  If  aectioa  2911 
does  not  apply,  section  2912  does.  This  lat- 
ter section  provides  that  "bdlls  of  relief.  In 
case  of  the  existence  of  a  trust  not  cogni- 
zable by  the  courts  of  common  law,  and  in 
all  other  cases  not  herein  provided  for,  shall 
be  filed  within  five  years  after  the  cause 
thereof  shall  accrue,  and  not  after."  We  do 
not  think  that  It  appears  from  the.  complaint 
that  this  section  is  applicable.  The  trust, 
such  as  occurred  by  the  taking  of  a  patent 
to  government  by  one  co-owner  In  his  own 
name.  Is  an  express  trust  and  a  continuing 
one,  and  an  action  for  breach  of  the  trust 
does  not  accrue  until  the  trust  Is  repudiated 
and  the  knowledge  of  such  repudiation 
brought  home  to  the  cestui  que  trust  It  la 
alleged  In  the  complaint  that  plaintiff  did 
not  know  that  his  name  was  omitted  from 
the  patent  until  tbe  year  1899.  This  is  less 
than  fire  years  before  tbe  bringing  of  tbe 
suit.  It  is  said  that  the  cause  of  action 
accrued  long  prior  to  the  year  1899,  and  that, 
when  the  Interest  was  conveyed,  it  was  a 
repudiation  of  the  trust,  and  that  tbe  plain- 
tiff should  have  brought  bis  action  within 
five  years  after  such  repudiation.  The  entire 
Interest  was  not  conveyed  until  some  time 
in  the  year  1897,  and  five  years  had  not 
elapsed  between  the  time  that  those  co-ten- 
ants who  held  the  Interest  of  Ballard  in 
trust  for  him  undertook  to  convey  it  and  the 
time  of  the  bringing  of  tbe  suit  But  tbe 
authorities  are  very  clear  that,  not  only  must 
there  be  a  repudiation  of  the  trust,  but  that 
the  fact  of  such  repudiation  mxist  be  brought 
home  to  the  one  for  whom  the  property  Is 
held  In  trust  Thus,  In  French  v.  Woodruff, 
25  Colo.  339,  54  Pac.  1015,  It  was  held  that 
"no  right  of  action  accrues  unless  tbe  trust 
is  repudiated  In  some  way,  and  knowledge 
thereof  brought  home  to  the  cestui  que  trust" 
So  that  as  far  as  the  complaint  is  concerned, 
there  Is  nothing  therein  contained  which 
shows  that  the  action  was  barred  by  the 
statute  of  limitations. 

It  Is  urged  that,  notwithstanding  the  fact 
that  the  action  is  not  barred  by  the  statutes 
of  limitation,  the  plaintiff  has  been  guilty 
of  such  laches  and  negligence,  and  that  the 
same  appears  from  tbe  complaint,  and  that 
a  court  of  equity  for  this  reason  should  not 
entertain  bla  complaint    A  great  number  of 


authorities  have  been  cited  on  this  branch  oC 
the  case,  including  tbe  case  of  Patterson  r. 
Hewitt  195  U.  S.  309,  25  Sup.  Ct  35,  40  L. 
Ed.  214,  In  which  case  Mr.  Justice  Brown 
says:  "It  thus  appears  that  the  right  of 
action  accrued  to  the  appellants  In  April, 
1885,  and  that  the  suit  was  not  begun  until 
eight  years  thereafter,  in  1803.  •  •  • 
There  is  no  doubt  from  tbe  findings  that 
appellants,  had  no  share  in  tbe  subsequent 
development  of  the  mine  or  the  discovery 
of  the  ore  in  1890,  and  that  it  wa«  through 
the  efforts  and  perseverance  of  the  defend- 
ants and.  tbe  aid  they  received  from  Fergus- 
son  that  they  were  put  In  possession  of  this 
valuable  property.  If  appellants  had  ex- 
pected a  share  in  this  property,  they  should 
either  have  brought  a  bill  promptly  to  en- 
force tbelr  rights,  or  at  least  contributed 
their  proportionate  share  to  the  subseiiueat 
work  and  labor  and  the  expenses  then  in- 
curred. To  award  them  now  a  deed  to  their 
original  interest  in  the  property  would  be 
greatly  unjust  to  the  defendants,  through 
whose  exertions  tbe  value  of  the  property 
was  discovered  and  the  mine  put  upon  a 
paying  basis. .  •  *  •  There  Is  no  class 
of  property  more  subject  to  sudden  and  vio- 
lent fluctuations  of  value  than  minlug  lands. 
A  location  which  to-day  may  have  no  salable 
value  may  in  a  month  become  worth  its 
millions.  Years  may  be  spent  in  working 
such  property,  apparently  to  no  purpose.- 
when  suddenly  a  mass  of  rich  ore  may  be 
discovered,  from  which  an  Immense  fortune 
is  realized.  Under  such  circumstances  per- 
sons having  claims  to  such  property  are 
bound  to  the  utmost  diligence  in  enforcing 
them,  and  there  is  no  class  of  cases  in  which 
the  doctrine  of  laches  has  been  more  re- 
lentlessly enforced."  The  case  was  brought 
from  New  Mexico,  and  in  that  territory  there 
is  a  statute  to  tbe  effect  that  no  action 
for  the  recovery  of  lands  shall  be  commenced 
after  a  lapse  of  10  years.  The  action  was 
brought  within  the  10  years.  The  title  was 
held  In  trust  by  one  of  the  owners  under 
certain  conditions  for  the  benefit  of  all  the 
owners.  The  trust  was  repudiated  In  the 
year  1885,  when  a  conveyance  was  demanded 
of  the  trustee  and  he  refui!«d  to  convey. 
After  the  demand  for  a  conveyance  the  prop- 
erty was  worked  and  a  valuable  mine  was 
developed.  We  are  not  prepared  to  say  that 
the  plaintiff  may  not  have  been  guilty  of 
such  laches  In  this  case  after  he  knew  that 
his  name  was  omitted  from  the  patent  as 
to  preclude  a  recovery  here.  In  the  case  of 
Van  Wagenen  v.  Carpenter,  27  Colo.  444, 
61  Pac.  COS,  it  is  said  that  a  man  cannot 
lose  a  title  which  Is  evidenced  by  record  by 
a  mere  silence.  Moreover,  It  has  repeatedly 
been  held  by  this  court  that  when  laches 
Is  Interposed  as  a  defense  to  an  action,  the 
proper  procedure  Is  to  raise  It  by  answer. 
This  is  upon  the  ground  that  the  party 
against  whom  laches  is  charged  shall  have 
an   op];>ortuuity    to   explain,   and,    while   a 
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very  great  nmnber  of  antboritleB  bold  when 
■uch  facts  appear  in  a  complaint  that  It  may 
be  taken  advantage  of  by  demurrer,  we  are 
committed  to  the  other  doctrine. 

For  ttie  reasons  given,  the  Judgment  Is 
reveraed. 

The  CHIEF  JtTSTICB  and  GAMPBEIX^ 
J^  concnr. 

34  C!olo.  429 

STEPHENS  et  al.  y.  OOLOB  et  aL 

(Supreme  Court  of  Colorado.    Not.  6,  190S.) 

UlITKS  ARD  MlNrRAI;B— FoKFCrroKK  Pbockkd* 
IHOS— IMBTITUTIOII    fiT   TRUSTEES. 

Where  i>atentee«  ot  a  miniqg  claim  received 
their  patent  with  knowledge  of  the  interests  of 
certain  co-tenants  with  them  in  the  claim  for 
which  the  patent  was  isstfcd,  and  with  knowl- 
edge that  thej  received  title  in  trust  for  such 
eo-tenanta,  and  the  sranteea  of  the  patentees 
knew  or  had 'notice  of  the  same  facta,  anv  at- 
tempted forfeiture  proceedings  instituted  by 
the  patentees  or  their  grantees  against  the  co- 
tenants  were  ineSeetuI  t»  defeat  the  co- 
tenant's  rights. 

Error  to  District  Court,  I«ke  County; 
frank  W.  Owera,  Judge. 

Action  by  Chapman  Ballard  against  Joseph 
Golob  and  others.  In  which  Qeorge  C.  Ste- 
phens and  others  filed  a  croas-complaiot. 
There  was  a  Judgment  dismissing  the  cross- 
complaint,  and  cross-complainanta  bring  «• 
ror.    B«ver8ed. 

Thomas  ft  ThcNnaa  and  Norman  M.  Camp- 
bell, for  plaintiffs  in  error.  Phelps  ft  Pen- 
dery  and  Thomas,  Bryant  ft  Ijee,  tot  da- 
fendants  In  error. 

STEELE,  J.  Tba  facts  In  this  eaa«  are 
■omewhat  analogons  to  those  In  ttie  case 
Ballard  v.  Oolob  et  al.,  83  Pac.  376,  decided 
at  this  term  of  the  court  That  caae  Is  de- 
cisive of  this.  George  O.  Stephens,  Isaac 
Gibson,  and  Charles  Walker  are  the  three 
persons  mentioned  In  the  complaint  of  Bal- 
lard as  the  persons  to  whom  he  conveyed  a 
one-third  Interest  of  the  Ballard  lode  In  the 
year  1880.  Stephens,  Gibson,  and  the  heirs 
•f  Walker  filed  a  cross-complaint  In  the  suit 
•f  Ballard  v.  Qolob,  and  set  up  substantially 
the  same  facts  as  those  contained  in  the  com- 
plaint, and,  in  addition,  stated  that  Mrs. 
Moon,  being  indebted  to  them,  agreed  to  do 
the  assessment  work  for  the  year  1881  and 
protect  the  property  during  their  alwence; 
that  before  they  left  Leadville  they  paid  their 
proportion  of  all  the  fees,  costs,  and  expenses 
which  were  Incurred  end  necessary  to  se- 
core  the  patent  for  the  property;  that  at 
the  time  the  patent  issued  the  patentees  well 
knew  of  said  Stephens',  Gibson's,  and  Walk- 
er's Interest  in  said  premises,  and  that  they 
received  tlie  title  to  the  lode  In  trust  for 
them ;  that  the  taxes  paii  upon  the  prop- 
«ty  by  Moon  and  Wilmot  were  paid  for  the 
eo-owners,  including  the  cross-complainants; 
that  they  were  compelled  to  leave  Leadville 
Ib  1880  for  the  purj^^ose  af  seeking  tatifioj- 


ment  and  earning  a  liTcUbood  tot  them- 
selves and  their  families,  and  that  neither 
of  them  again  returned  to  Leadville,  except 
defendant  Stephens,  who  returned  In  1881 
and  left  in  1882;  that  all  of  the  defendants 
who  claim  an  Interest  In  the  said  lode  by 
deeds  and  conveyanoea  from  and  throng 
parties  named  In  the  patent  had  notice  and 
well  knew  of  the  rights  and  Intnrests  of 
Stephens,  Gibson,  and  Walker  In  the  said 
lode,  and  well  knew  and  had  notice  of  the 
fact  that  the  patentees  had  received  the  title 
to  the  defendants'  intarests  in  said  lode  in 
trust  ft>r  them,  and  well  knew  the  trust  re- 
lation existing  between  the  patentees  and 
Stephens,  Gibson,  and  Walker;  and  that  they 
received  conveyances  with  fall  notice  and 
knowledge  that  the  same  were  batdened  with 
said  trust.  They  pray  for  practically  the 
same  relief  as  that  prayed  for  by  Ballard. 
A  demnrrer  on  behalf  of  Oolob  and  Tnrn- 
bull  was  interposed.  The  demurrer  oeta 
forth  practically  the  same  grounds  as  those 
in  the  demurrer  to  the  complaint  llie  de-- 
murrar  was  sustained,  the  cres»«omplaiat 
was  dismissed,  and  the  cross-complainants 
appeal  to  this  court 

No  attempt  was  made  to  secure  the  inter- 
est of  Stephens  and  Gibson  through  for- 
feiture proceedings.  The  notice  is  directed 
to  Charles  Walker.  The  affidavit  of  the  man- 
aging editor  states  that  the  notice  was  pub- 
lished for  the  period  of  00  days,  and  the 
proceedings  appear  to  be  regular  as  to 
Walker,  except  that  in  the  notice  of  for- 
feiture contribution  is  required  to  be  made 
within  00  days  from  date,  Instead  of  within 
00  days  after  the  publication  Is  completed. 
But  we  are  not  required  to  pass  upon  the 
sufficiency  of  the  notice,  because  of  the  al- 
legations in  the  cross-complaint  of  notice 
and  knowledge  on  the  part  of  the  patentees 
and  their  grantees,  as  set  forth  herein. 

The  decision  in  the  Case  of  Ballard  de- 
termines this,  and  the  Judgment  is  therefore 
reversed. 

The  CBIEf  JUS'HCE  and  OODDABD,  3^ 
concur. 


84  Colo.  374 
RICHARDSON   r.   WORTMAN. 
(Supreme  Court  of  Colorada    Oct  2,  lOOS.) 

PbOCXSS  —  SKBYICX  —  PtTBLICATIOM  —  ALIAS 
BUIOfONS. 

Mills'  Ann.  Code,  ^  41,  provides  that  service 
by  pablication  shall  b«  allowed  only  after  issa- 
ance  and  return  of  summons  not  found,  not 
less  than  10  days  after  the  issnance  thereof. 
HM,  that  a  delay  of  five  months  between  the 
return  of  the  first  summons  not  found  and  the 
making  of  a  subsequent  order  of  pablication. 
caused  by  a  successful  attempt  on  defendant's 
part  to  quash  the  first  pablication,  did  not 
invalidate  such  sabaeqaent  order  of  pahlica'- 
tlon,  though  made  without  the  issuance  and  le- 
turn  of  an  alias  summons  "not  found. " 

Error  to  District  Court,  Arapaboe  County; 
Samiiel  U  Carpenter,  Judg^         ~    ~ 
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Action  \>j  George  <3.  'Wortnian  against 
B.  3.  H.  Richardson.  From  a  judgment  for 
plaintiff,  defendant  brings  error.    Affirmed. 

This  is  an  action  brought  to  recover  certain 
sums  ot  money  alleged  to  be  due  defendant 
in '  error  (plaintiff  below)  from  plaintiff  in 
error  (defendant  below)  upon  an  agreement 
for  the  sale  by  plaintiff  to  defendant  of  cer- 
tain mining  property,  and  for  money  alleged 
to  be  due  for  board  and  lodging  furnished  to 
the  employes  of  defendant,  and  for  goods, 
wares,  and  merchandise  sold  to  her,  and  work 
and  labor  performed  at  her  request  The  com- 
plaint was  filed  November  4,  1901.  On  the 
same  day  a  writ  of  attachment  was  Issued 
and  executed  by  attaching  the  interests  ot 
defendant  in  certain  mining  claims.  The 
writ  was  returned  and  filed  on  November  11, 
1901. 

On  November  4th  summons  was  issued  and 
returned  to,  and  filed  In,  the  office  of  the  clerk 
of  the  court  with  the  following  Indorsement 
thereon: 

"State  of  Colorado,  Oounty  of  Arapahoe— 
88.:  I  do  hereby  certify  that  I  received  the 
within  summons  on  the  6th  day  of  November, 
A.  D.  1901,  and  I  further  certify  on  this  18th 
day  of  November,  A.  D.  1901,  that  I  have 
duly  executed  the  same  by  making  due  and 
diligent  search  for  more  than  ten  days  last 
past  for  E.  J.  H.  Richardson,  the  wlthln- 
named  defendant,  and  after  such  due  and  dili- 
gent search  I  cannot  find  the  said  E.  J.  H. 
Richardson  in  the  county  and  state  aforesaid. 
Robert  J.  Jones,  Sheriff,  by  N.  Lllbum  Wat- 
son." 

On  November  21,  1901,  plaintiff  filed  the 
following  affidavit: 

"State  of  Colorado,  County  of  Arapahoe — 
ss.:  George  C.  Wortman,  of  lawful  age,  be- 
ing first  duly  sworn,  upon  his  oath  deposes 
and  says  that  he  is  the  plaintiff  in  the  above- 
entitled  action,  that  a  cause  of  action  exists 
against  the  said  defendant,  E.  3.  H.  Richard- 
son, in  favor  of  this  plaintiff,  and  that  said 
defendant  is  a  necessary  and  proper  party 
to  said  action;  that  said  defendant  resides 
out  of  the  state  of  Colorado,  and  the  post 
office  address  of  said  defendant  Is  Sprlngville, 
in  the  county  of  Erie,  and  the  state  of  New 
York.    George  O.  Wortman. 

"Subscribed  and  sworn  to  before  me  this 
9th  day  of  November,  A.  D.  1901.  My  com- 
mission expires  May  6,  1905.  B.  L.  Polloct:, 
Notary  Public." 

On  November  22,  1901,  the  clerk  ordered 
that  service  of  summons  be  made  on  defend- 
ant by  publication,  and  on  the  same  day 
filed  his  affidavit  that  he  had  mailed  a  copy 
of  the  summons  to  defendant  at  her  place  o£ 
residence  as  given  In  plaintiff's  affidavit.  On 
February  1,  1902,  the  defendant,  appearing 
specially  by  her  counsel  for  that  purpose 
only,  filed  a  motion  to  quash  the  service  of 
the  summons  upon  bet.  TblB  motion  was 
sustained  on  April  2,  1902,  upon  the  ground 
that  the  plaintiff's  affidavit  that  the  defend- 


ant resided  outside  of  the  statie  had  been 
subscribed  and  sworn  to  nine  days  before  the 
sheriff  made  his  return  to  the  summons. 

On  April  21,  1902,  the  following  affidavit 
was  filed  by  the  plaintiff: 

"State  of  Colorado,  Oounty  of  Lake— 68.: 
George  C.  Wortman,  of  lawful  age,  being  first 
duly  sworn,  upon  his  oath  deposes  and  saya: 
That  he  Is  the  plaintiff  in  the  above-entitled 
action;  that  a  cause  of  action  exists  against 
the  said  defendant,  E.  J.  H.  Richardson,  In 
favor  of  this  plaintiff,  and  that  said  defend- 
ant is  a  necessary  and  proper  party  to  said 
action;  that  the  said  defendant  has  ever  since 
the  commencement  of  the  above-entitled  ac- 
tion been  a  nonresident  of  the  state  of  Oolo- 
rado,  and  still  resides  out  of  the  state  of 
Colorado,  and  the  post  office  address  of  said 
defendant  is  Springvllle,  in  the  county  of 
Erie,  and  state  of  New  Tork.  George  C. 
Wortman. 

"Subscribed  and  sworn  to  before  me  thia 
18th  day  of  April,  A.  V.  1902.  My  commis- 
sion expires  July  12.  [SeaL]  Philip  M.  Wall, 
Notary  Public."   • 

On  the  same  day  (April  21,  1902)  the  fol- 
lowing order  was  entered  of  record: 

"At  this  day,  it  appearing  from  the  aflllda- 
vit  of  the  plaintiff  filed  herein  that  the  said 
defendant  resides  without  the  jurisdiction 
of  the  state  of  Colorado,  so  that  personal  serv- 
ice of  the  summons  herein  cannot  be  made 
upon  him,  it  is  ordered  that  service  of  sum- 
mons in  this  case  be  made  npon  the  defend- 
ant by  publication  of  the  same  once  a  week 
for  four  successive  weeks  In  the  Rocky  Moun- 
tain Herald,  a  public  newspaper  published 
in  the  city  of  Denver,  county  and  state  afore- 
said. Otis  B.  Spencer,  Clerk  of  the  District 
Court,  by  E.  E.  Sonmiers,  Deputy." 

And  on  the  same  day  the  clerk  filed  his 
affidavit  as  follows: 

"Otis  B.  Spencer,  clerk  of  the  district  court 
of  Arapahoe  coimty,  being  first  duly  sworn 
on  oatb  says:  That  he  has  this  day  deposit- 
ed la  the  post  office  at  Denver  a  copy  of  the 
summons  in  this  case  addressed  to  the  de- 
fendant, E.  J.  H.  Richardson,  at  her  place 
of  residence,  Springvllle,  Erie  county.  New 
York,  as  given  in  the  affidavit  of  plaintiff  on 
file  herein,  and  with  postage  prepaid  thereon. 
Otis  B.  Spencer,  Cleric 

"Subscribed  and  sworn  to  before  me  this 
2l8t  day  of  April,  1902.  My  commission  ex- 
pires June  22,  1901.  [Seal.]  Elmer  E.  Som- 
mers.  Notary  Public." 

On  July  3,  1902,  defendant,  appearing 
specially  for  the  purpose,  filed  a  motion  to 
quash  the  second  service  of  summons  on  the 
ground  that  it  had  not  been  made  In  the 
manner  prescribed  by  the  Oode.  This  mo- 
tion was  denied.  On  September  15,  1902, 
proof  of  publication  of  the  service  of  the 
summons  was  made.  On  October  20,  1902, 
defendant  filed  a  petition  to  vacate  the  ordet' 
theretofore  entered  on  her  former  motion  to 
quash  and  for  a  rehearing  on  said  motion; 
On  November  3, 1902,  this  petition  was  denied. 
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and  10  days  were  allowed  the  defendant 
within  which  to  plead.  On  NoTember  IS, 
1902,  defendant  having  failed  to  plead,  de- 
fault was  entered;  and  on  November  20,  1902, 
Judgment  was  entered  in  favor  of  plaintiff  for 
13,787.52  and  costs,  and  the  attachment  sus- 
tained. 

Thomas,  Bryant  &  Lee,  for  plaintiff  In 
error.  H.  M.  Orahood  and  W.  F.  Orahood, 
for  defendant  in  error. 

GODDARD,  J.  (after  stating  the  facts). 
It  is  contended  by  counsel  for  plaintiff  In 
error  that  the  issuance  and  return  of  an 
alias  summons,  showing  that  the  same  could 
not  be  personally  served  on  the  defendant 
at  the  time  of  the  Issuance  of  the  order 
for  publication,  was  an  essential  step  and 
a  condition  precedent,  and  that  the  delay 
of  five  months  between  the  return  of  the 
first  summons  and  the  making  of  the  order 
of  publication  was  fatal  to  the  validity  of 
the  order,  and  rendered  the  service  of  the 
summons  void,  notwithstanding  the  affidavit 
of  plaintiff  filed  at  the  time  the  order  was 
made  established  the  fact  that  the  defendant 
had  been  a  nonresident  of  the  state  ever 
since  the  commencement  of  the  action,  and 
still  resided  out  of  the  state,  and  whose 
post  office  address  was  Sprlngville,  in  the 
county  of  Erie,  state  of  New  York. 

In  the  case  of  Eagle  Gold  Mining  Co.  v. 
Bryarly,  28  Colo.  262,  65  Pac.  52,  wherein 
several  actions  were  consolidated,  the  pro- 
cedure for  the  obtaining  of  the  order  of 
publication  was  very  similar  to  the  steps 
taken  here.  There  was  a  delay  of  more 
than  four  months  between  the  return  of  the 
sheriff  on  the  summons  there  Issued  and 
the  final  order  upon  which  publication  of 
summons  was  made,  owing  to  a  successful 
attempt  on  the  part  of  the  defendant  to 
quash  the  first  publication,  as  in  this  case. 
The  orders  were  made  and  publication  of 
summons  bad  upon  new  affidavits  filed  at 
the  time  the  order  was  obtained.  Mr.  Jus- 
tice Steele,  who  delivered  the  opinion  of  the 
court,  after  quoting  section  41  of  Mills'  Ann. 
Code,  which  controls  in  cases  of  service 
of  summons  by  publication,  says:  "It  is 
apparent  from  an  examination  of  this  statute 
that  the  return  of  the  sheriff  was  not  in- 
tended by  the  Legislature  to  be  made  the 
basis  of  the  order  for  publication,  because 
the  service  Is  only  to  be  attempted  in  the 
county  where  the  suit  is  brought,  and  the 
information  that  the  defendant  is  a  non- 
resident la  contained  only  in  the  affidavit 
made  by  the  plaintiff."  The  court  there  held 
that,  the  several  steps  having  been  taken 
In  the  order  required  by  the  Oode,  the  delay 
between  the  return  of  the  sheriff  and  the 
making  of  the  order  of  publication  was  not 
fatal  to  the  service  of  the  process,  and 
sustained  the  action  of  the  court  below  in 
entertaining  Jurisdiction  of  the  case. 

There  is  no  substantial  difference  between 
tlie  facta  in  that  case  and  those  disclosed 


in  the  record  before  us,  and  under  the  rule 
there  announced  th«  court  below  rightly  en- 
tertained Jurisdiction  of  this  action,  and  its 
Judgment  is  therefore  affirmed. 
Affirmed. 

GABBERT,  C.  J.,  and  BAILEX,  J.  concur. 


34  Colo.  206 
COLORADO   &   S.   RY.   CO.  v.   SONNE. 
(Supreme  Court  of  Colorado.    Oct.  2,  1905.) 

L   RAILBOADS     —     INJUBJES     TO     PEBSOH     OR 
TbACK— CONTBIBUTOBY  NeuLIOENCK. 

Plaintiff,  injured  by  being  strnck  by  a  loose 
car  in  a  switch  yard,  was  familiar  with  the 
tracks  and  knew  the  company's  method  of 
operating  its  trains.  He  attempted  to  cross  the 
track  on  which  the  car  was  moving  without 
looking  or  listening  for  the  approach  of  cars. 
Had  he  looked,  he  could  have  observed  cars  on 
the  track  for  some  distance.  He  knew  that 
switching  was  being  done.  Held,  that  he  was 
guilty  of  contributory  negligence  as  a  matter 
of  law. 

2.  Same  —  Cabe  Requibed  of  Pkbsor  oh 

TBACK. 

A  person  in  a  railroad  yard  on  the  invita- 
tion of  the  company  is  not  relieved  from  exercis- 
ing a  reasonable  degree  of  care  to  avoid  injury. 
[Ed.  Note. — For  cases  in  ix>mt,  see  vol.  41, 
Cent.  Dig.  Railroads,  ;  1286.] 

3.  Same— Cabe  Rkquibed  of  Raiusoad  Com- 
pany. 

A  railroad  company  owes  to  a  person  in  its 
yards  on  lawful  business  the  duty  of  having  its 
premises  in  a  reasonably  safe  condition  and  to 
prevent  injury  to  him  from  any  unusual 
danger;  but  this  obligation  does  not  require  it 
to  make  the  place  absolutely  safe. 

Appeal  from  District  Court,  Gilpin  County; 
A.  H.  De  EYance,  Judge. 

Action  by  Peter  Sonne  against  the  Colo- 
rado &  Southern  Railway  Company.  From  a 
Judgment  for  plaintiff,  defmdant  appeals. 
Reversed. 

Rehearing  denied  November  6,  1905. 

Dpon  the  7th  day  of  September,  1809,  ap- 
pellant, who  was  defendant  below,  operated 
and  maintained  a  railroad  and  switchyard 
at  Black  Hawk,  In  the  county  of  Gilpin,  In 
this  state.  Peter  Sonne,  the  appellee,  who 
was  plaintiff  below,  was  a  teamster  living  at 
Central  City,  and  had  been  driving  a  team  at 
Black  Hawk  and  vicinity,  and  frequenting  the 
switch  yards  of  appellant  for  18  or  19  years. 
He  was  well  acquainted  with  the  manner  of 
the  conducting  of  appellant's  business  in  and 
about  the  operation  of  its  trains  at  that  point 
Upon  the  morning  In  question  a  freight  train 
arrived  In  Black  Hawk,  and  was  engaged  in 
switching  up  the  track  west  of  the  depot. 
Appellee  visited  the  switch  yards  of  appellant 
that  morning  for  the  purpose  of  obtaining  coal 
from  a  car  standing  therein.  A  passenger 
train  arrived  from  the  east  upon  its  way  to 
Central  City,  and,  as  usual,  halted  at  the 
Black  Hawk  station.  Having  ascertained  the 
location  of  the  coal  car  which  he  desired  to 
empty,  appellee  got  into  his  wagon,  and  drove 
parallel  with  the  track  and  toward  Central 
City  In  the  direction  in  which  ^the  switching 


884 


83  PACIFIC  RBPORTEa 


<GoI«. 


was  being  done  by  the  freight  engine.  H« 
had  some  convra-Bation  with  the  engineer  of 
the  passenger  train,  and  attempted  to  cross 
the  track  In  front  of  the  passenger  engine, 
without  looking  or  listening  to  determine 
what  was  being  done  to  the  westward  and 
up  the  track  by  the  freight  engine.  As  he 
was  driving  upon  the  track  his  attention  was 
attracted  by  the  cries  of  alarm  of  the  by- 
standers. He  then,  for  the  first  time,  looked 
up  the  track,  and  discovered  a  loose  car 
coming  rapidly  toward  him,  and  but  a  rod 
or  two  distant  This  car  struck  the  wagon, 
throwing  appellee  to  the  ground  and  severely 
injuring  him.  He  brought  suit  in  the  district 
court,  and  recovered  Judgment,  from  which 
judgment  defendant  below  appeals. 

Dines  &  Whltted  and  O.  L.  Dines,  for  ap- 
pellant   J.  McD.  lilvesay,  for  appellee. 

BAILKY,  J.  (after  stating  the  facts).  There 
are  many  questions  raised  In  the  record  of 
this  case,  only  one  of  which  we  shall  consider, 
because  it  is  decisive,  and  that  is  the  matter 
of  the  contributory  negligence  of  the  appellee. 
.We  are  often  confronted  with  the  proposition 
that  because  the  trial  court  gave  Judgment 
to  the  successful  party  It  should  be  decisive 
of  the  matter.  If  this  be  true,  the  existence 
of  a  court  of  review  Is  superfluous,  and  an 
unnecessary  extravagance.  The  Judgment  of 
nisi  prius  courts  should  be  sustained  when  it 
can  be  done  without  violating  the  settled 
principles  of  law.  The  Judgment  in  this  case 
can  only  be  sustained  on  the  theory  that  the 
defendant  Is  guilty  of  negligence  In  permit- 
ting the  car  to  run  down  Its  track  unattended 
by  a  locomotive,  and  that  plaintiff  was  not 
guilty  of  such  negligence  as  contributed  to 
produce  the  Injury  complained  of.  Before  he 
can  recover  there  must  be  a  concurrence  of 
negligence  on  the  part  of  the  defendant,  and 
a  lack  of  negligence  on  the  part  of  the 
plaintur. 

One  of  the  well-settled  principles  of  law 
in  this  state  Is  that  when  a  party  so  far 
contributed  to  the  disaster  by  his  own  negli- 
gence or  want  of  ordinary  care  and  caution, 
that  but  for  such  lack  of  care  and  prudence 
the  injury  would  not  have  been  sustained,  he 
Is  not  entitled  to  recover.  Colo.  Central  R. 
R.  Co.  V.  Martin,  7  Colo.  692,  4  Pac.  1118. 
In  this  case,  while  there  Is  evidence  that  the 
view  was  obstructed  some  distance  south  of 
the  track  by  a  lime  house,  which  was  located 
about  twenty-five  feet  from  the  track,  and  by 
a  pile  of  cord  wood  extending  out  from  the 
lime  house  about  8  feet  which  would  obstruct 
the  view  of  a  person  who  was  south  of  the 
track,  and  opposite  this  building,  Sonne  was 
driving  close  to  the  track,  and  parallel  with 
it  and  his  view  was  unobstructed  because 
there  were  16  feet  of  open  space  between  the 
wood  pile  and  the  track.  If  he  had  looked 
be  could  have  observed  the  cars  upon  the 
track  for  some  distance.  He  says,  however, 
that  be  did  not  look;  that  it  was  not  custom- 


ary for  him  to  look  np  the  track  befor«  be 
came  upon  it;  that  he  generally  looked 
straight  ahead;  that  It  was  not  his  custom  to 
stop,  or  to  look,  or  to  listen.  One  cannot  rush 
blindly  into  danger,  even  though  the  danger 
be  occasioned  by  the  negligence  of  another, 
and  be  heard  to  complain  of  his  injury. 
He  is  bound  to  exercise  a  reasonable  degree 
of  prudence  In  protecting  himself  from  injury. 
The  duty  of  self-preservation  Is  one  that  can- 
not be  ignored.  Usually  questions  of  negli- 
gence and  contributory  negligence  are  matters 
of  fact  to  be  determined  by  the  Jury,  but 
where  the  facts  are  undisputed,  It  becomes 
the  duty  of  the  court  to  determine  these 
questions  as  a  matter  of  law.  C.  B.  ft  Q.  R. 
B.  Co.  V.  McGrnw,  22  Colo.  363.  45  Pac.  383. 
This  plaintiff  was  an  old  resident  of  Cen- 
tral City.  He  was  a  teamster  and  for  a  long 
time  had  been  using  this  particular  crossing. 
He  knew  the  grade  of  the  tracks  and  knew 
that  there  was  switching  being  done  above 
him,  and  if,  with  his  experience  and  knowl- 
edge of  existing  conditions,  he  saw  fit  to  drive 
across  the  tracks  without  as  much  as  giv- 
ing a  passing  glance  In  the  direction  from 
which  the  car  came,  It  must  be  concluded 
that  he  assumed  the  risk,  and  cannot  now  be 
heard  to  complain  if  bis  assumption  resulted 
disastrously.  He  cannot  relieve  himself  of 
responsibility  by  the  fact  that  it  was  not 
his  custom  to  stop,  or  to  look,  or  to  listen, 
while  approaching  the  tracic  If  the  accident 
was  caused  partly  by  the  plalntifTs  own 
negligence,  then  it  was  not  In  a  legal  sense 
caused  by  the  negligence  of  defendant  In 
such  case  It  was  caused  by  the  negligence  of 
both  parties.  If  the  result  was  produced 
by  the  commingling  of  the  negligence  of  the 
two  parties,  the  plaintiff  cannot  recover. 
Lesan  v.  Maine  Central  R.  R.  Co.,  77  Me.  85. 
The  conduct  of  the  plaintiff  seems  well-nigh 
Indefensible.  Though  he  was  well  acquaint- 
ed with  the  yards  and  knew  that  an  engine 
and  force  of  men  were  doing  some  switching 
up  the  track,  he  drove  boldly  upon  the  cross- 
ing without  either  looking  or  listening  for  ap- 
proaching cars.  The  fact  that  there  was  a 
locomotive  standing  upon  the  track  east  of 
the  crossing  did  not  excuse  him  from  the 
duty  of  looking  west  along  the  track.  It  is 
said  that  it  would  have  been  of  no  use  to 
have  looked  westward  because  of  the  ob- 
struction caused  by  the  lime  house  and  the 
wood  pile.  As  has  been  seen,  this  obstruc- 
tion was  16  feet  from  the  railroad  track, 
and  plaintiff  was  driving  close  to  the  track, 
so  that  his  view  could  not  have  been  ob- 
structed ;  but,  even  If  It  was.  It  was  his  duty 
then  to  stop  and  to  listen.  O.  &  S.  By.  Go. 
V.  Thomas.  (Colo.)  81  Pac.  801.  The  noise 
of  this  car  was  heard  by  Orutzmacher,  who 
was  worldng  in  b  boiler  shop  30  or  35  feet 
from  the  main  track,  and  by  Kruse,  who  was 
near  the  depot,  75  feet  further  from  the  car 
than  Sonna  When  the  attention  of  Kmse 
was  attracted  by  the  noise  anAb/RaasrOe 
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car,  It  was  125  or  150  feet  above  the  wagon 
crossing,  and  apparently  Sonne  would  have 
had  no  difficulty  In  seeing  or  hearing  this 
car  If  he  had  made  an  efTort  to  do  so.  These 
bystanders,  who  were  not  In  as  good  a  posi- 
tion to  see  or  bear  the  car  as  Sonne,  did  bear 
it  and  did  see  it,  and  endeavored  to  attract 
Sonne's  attention  to  the  fact  of  Its  approach, 
but  evidently  failed  to  do  so  In  time  to  pre- 
vent the  Injury. 

We  may  assume  It  to  be  true  that  plaintiff 
was  upon  the  grounds  of  the  defendant  upon 
lawful  business,  and,  in  a  sense,  upon  the 
invitation  of  the  defendant,  and  that  defend- 
ant owed  blm  the  duty  to  have  its  premises 
in  a.  reasonably  safe  condition  and  to  pre- 
vent damage  to  him  from  any  unseen  or  un- 
usual danger,  yet  this  would  not  relieve  the 
plaintiff  from  the  duty  of  exercising  a  rea- 
sonable degree  of  care.  The  obligation  of 
the  railroad  company  did  not  require  it  to 
make  the  place  absolutely  safe.  It  was  not 
required  to  make  accidents  impossible.  Wa- 
bash, St  Louis  &  Pac.  Ry.  Co.  v.  Locke,  112 
Ind.  404,  14  N.  E.  391,  2  Am.  St  Rep.  193. 
The  plaintiff  was  bound  to  co-operate  with 
defendant  and  use  ordinary  care  to  prevent 
the  accident  The  law  is  no  less  stringent 
and  exacting  In  imposing  duties  and  re- 
sponsibilities upon  travelers  or  those  cross- 
ing railways  than  it  Is  upon  the  companies 
operating  the  roads.  While  It  is  the  duty 
of  the  company  to  use  due  care  and  to  exer- 
cise caution  to  prevent  an  injury  to  the  way- 
farer, it  Is  equally  the  duty  of  the  individual 
to  use  due  care  and  to  exercise  caution  to 
prevent  his  being  injured  by  the  company. 
Hence,  it  is  said  that  "as  a  matter  of  law, 
it  Is  negligence  and  carelessness  for  a  per- 
son to  go,  to  stand,  or  to  be  upon  the  track 
of  the  railroad  without  keeping  watch  both 
ways  for  cars,"  and  that  it  Is  the  duty  of 
the  traveler  to  look,  and  to  listen  for  the  ap- 
proach of  trains,  and  obser^'e  the  surround- 
ings. Denver  ft  R.  G.  R.  R.  Co.  v.  Ryan,  17 
Colo.  98,  28  Pac.  79. 

The  plaintiff  was  guilty  of  contributory 
negligence.  He  failed  either  to  look  or  to 
listen  for  approaching  danger  while  in  a 
position  in  which  he  knew,  or  should  have 
known,  that  danger  was  Imminent  He  Is 
therefore  not  entitled  to  recover,  and  the 
Judgment  of  the  district  court  will  be  re- 
versed. 

Reversed. 

GABBEllT,  C.  J.,  and  GODDARD.  J., 
concur. 


MARKS  V.  HERRBN. 
(Supreme  Court  of  Oregon.    Dec.  4,   1905.) 

1.  TbIAL  —  INSTRVCTIONS  —  REQUESTS  —  IW- 
STKVCTIONS   AUtEADT   OlVEN. 

The    question    was    whether    a    wife    was 
bonnd  by  her  husband's  lease  of  her  land  to  de- 
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fendant,  and  the  Court  was  requested  to  charge 
that,  if  the  wife  knowingly  permitted  the  hus- 
band to  hold  himself  out  as  her  agent  as  to 
her  land,  she  would  be  held  to  adopt  bis  acts 
and  be  bound  by  his  contracts,  and  that  where 
one  is  shown  to  have  been  an  agent,  and  con- 
tinues to  act  as  such  within  the  scope  of  bis 
former  authority,  a  continviance  of  his  authori- 
ty is  presumable.  The  court  charged  that  the 
husband  could  have  been  an  agent  of  his  wife 
by  his  generally  transacting  business  of  such 
character  in  relation  to  her  land,  and  that  if 
she  gave  him  general  authority,  which  was 
generally  known,  it  would  be  presumed  to  con- 
tinue until  parties  that  knew  of  that  authority 
had  actual  notice  of  its  cessation.  Held  that, 
in  view  of  the  instruction  given,  there  was  no 
error  in  refusing  the  one  requested. 
2.  Husband   and    Wife— Agbnct— Instkuo- 

TIONS. 

The  use  in  the  court's  charge  of  the  words 
"habitual"  and  "habitually,"  to  qualify  the 
alleged  conduct  of  the  husband  in  dealing  with 
his  wife's  land,  did  not  require  the  huwand's 
acts  to  be  so  often  repeated  as  to  form  a  habit 
but  they  meant  that,  if  the  wife  ratified  all 
contracts  assumed  to  have  been  made  by  the 
husband,  his  agency  might  be  implied. 

Appeal  from  Circuit  Oonrt  Clackamas 
County ;  T.  A.  McBride,  Judge. 

Action  by  Sarah  E.  Marks  against  E.  C. 
Herren.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

This  Is  an  action  by  Sarah  K.  Marks  against 
E.  C.  Herren  to  recover  the  possession  of 
certain  real  property.  The  answer  admits 
plaintiff's  ownership  of  the  land,  denies  her 
right  to  the  immediate  possession  thereof, 
and  avers  a  lease  of  the  premises  from  plaln- 
tlCTs  husband,  who  in  making  the  demise 
acted  as  her  agent  The  reply  denies  the  al- 
leged agency,  and,  the  cause  being  tried, 
Judgment  for  the  restitution  of  the  premises 
was  rendered  against  the  defendant  and  be 
appeals. 

.    A.  M.  Cannon,  for  appellant    O.  B.  Dimick 
and  S.  T.  Richardson,  for  respondent 

MOORE,  J.  The  bill  of  exceptions  shows 
that  at  the  trial  the  defendant  introduced 
testimony  tending  to  show  that  John  R. 
Marks,  plaintiff's  husband,  acted  as  her  agent 
in  selling  produce  received  as  rent  of  the 
demanded  premises;  that  he  negotiated  a 
sale  of  a  part  of  her  land;  that  he  managed 
her  real  property,  which  facts  were  generally 
known ;  and  that  the  defendant  being  aware 
thereof,  relied  uiwn  Marks'  apparent  au- 
thority in  renting  the  premises  from  him. 
Based  on  this  testimony  the  defendant's  coun- 
sel requested  the  court  to  give  the  following 
chorge:  "Tou  are  Inrtructed,  gentlemen  of 
the  jury,  that  if  the  plaintiff  knowingly  and 
voluntarily  permitted  Marks  to  hold  himself 
out  to  the  world  as  her  agent  in  the  transac- 
tion of  business  respecting  her  land,  she 
would  be  held  to  adopt  bis  acts  and  be  bound 
by  his  contracts  with  any  iierson  relying  upon 
the  faith  of  such  agency;  and  it  is  also  a 
rule  of  law  that  where  a  person  Is  shown  to 
have  been  the  agent  of  another  in  the  transac- 
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tlon  of  particular  business,  and  continues  to 
act  as  Sttcli  agent  witliin  the  scope  of  his 
former  authority,  it  will  be  presumed  that  bis 
authority  continues  and  bis  action  will  bind 
bis  principal,  unless  the  person  with  whom 
be  deals  has  notice  that  his  agency  has 
ceased,  or  until  after  a  lapse  of  such  a  length 
of  time  as  ougbt  to  put  a  reasonably  prudent 
man  on  inquiry  as  to  the  continuance  of  such 
agency.  So  in  this  case,  if  you  should  find 
from  the  evidence  that  Maries  was  trans- 
acting the  business  of  the  plaintiff  connected 
with  this  real  property,  such  as  collecting 
rents,  selling  hops,  and  negotiating  sales  of 
the  property,  then  the  defendant  would  have 
a  right  to  rely  upon  bis  authority  if  he  knew 
of  it,  and  the  plaintiff  would  Be  bound  by  his 
act  of  leasing  the  property  to  the  defendant, 
onless  bis  authority  had  ceased,  and  that  fact 
was  brought  home  to  the  defendant  prior  to 
leasing,  and  your  verdict  must  be  for  the 
defendant"  The  court  refused  to  give  this 
Instruction,  and  the  defendant  was  allowed 
an  exception. 

In  the  general  charge  the  court  said:  "A 
party  may  be  held  to  create  an  agency  in  two 
ways  that  will  bind  them:  One  actually 
authorizing  an  agent  to  do  an  act,  or  Mr. 
Marks  could  be  an  agent  of  his  wife  by  her 
actually  authorizing  him  to  transact  this 
particular  business,  or  generally  to  transact 
business  of  this  character  in  relation  to  the 
farm,  managing  and  renting,  and  collecting 
rents,  and  selling  property  on  the  farm,  and 
other  things  of  that  sort  If  she  gave  him 
general  authority  to  do  that,  and  his  author- 
ity was  generally  known  and  recognized  In 
respect  to  similar  matters,  then  it  would  be 
presumed  to  continue  until  parties  that  knew 
of  that  authority  bad  had  actual  notice  that 
it  had  ceased.  Or,  if  she  allowed  him  to  hold 
himself  out  as  the  agent  and  recognize  his 
authority  to  such  an  extent  as  would  leave  a 
reasonable,  prudent  and  careful  man  to  be- 
lieve that  be  actually  was  an  agent,  If  she 
allowed  blm  to  go  ahead  and  transact  busi- 
ness of  a  similar  character  babinialiy  in  such 
a  way  as  would  lead  a  reasonable  and  pru- 
dent man  to  believe  that  he  was  her  agent 
In  this  matter,  and  be  actually  did  believe 
that  and  was  misled  by  her  previous  habitual 
course  of  conduct,  then  she  would  be  bound 
by  his  act  the  same  as  if  she  bad  actually 
authorized  him.  But  In  order  to  be  bound, 
In  that  way,  the  conduct — ^by  holding  a  person 
out  as  agent — he  must  have  habitually  acted 
In  matters  of  a  similar  character."  The  sub- 
stance of  that  part  of  the  charge  requested, 
preceeding  the  application  to  the  case  at  bar, 
Is  taken  from  Sackett's  Instructions  to  Juries 
(2d  Ed.)  p.  65,  i  16,  and  page  58.  §  4.  An 
examination  of  the  excerpt  taken  from  the 
general  charge,  will  show  that  the  essential 
parts  of  the  special  Instructions  requested 
were  given  by  the  court  The  rule  Is  well 
settled  In  this  state  that  when  the  trial  court 
Is  requested  to  state  to  the  Jury  the  rules  of 


law  applicable  to  th«  varlons  Issues  involved, 
which  requests  are  substantially  embodied  in 
the  general  charge,  no  error  is  committed  In 
refusing  to  give  the  special  instructions  re- 
quested. Conlon  V.  Oregon  Short  Line  R.  Co., 
23  Or.  499,  32  Pac.  397 ;  Morrison  v.  McAtee, 
23  Or.  530,  32  Pac.  400;  La  Grande  Nat 
Bank  v.  Blum,  27  Or.  215,  41  Pac.  659.  The 
court  having  given  the  substance  of  the  In- 
struction requested,  no  error  was  committed 
In  refusing  to  charge  the  jury  as  desired  by 
defendant's  counsel. 

The  court  In  several  Instances  in  its  gen- 
eral charge  used  the  words  "habitual"  and 
"habitually,"  as  hereinbefore  quoted,  to 
qualify  the  alleged  conduct  of  plaintUTs  bus- 
band  in  dealing  with  her  land,  to  the  fre- 
quent use  of  which  words  defendant's  coun- 
sel were  allowed  exceptions.  It  was  argued 
that  the  acts  of  a  person  on  behalf  of  an- 
other, when  assented  to  by  the  latter,  war- 
rants the  Implication  of  an  agency,  without 
such  acts  being  bo  often  repeated  as  to  form 
a  habit  and  that  the  court's  use  of  the  words 
complained  of  was  erroneous.  In  State  ex 
rel.  V.  Savage,  89  Ala.  1,  7  South.  7,  183,  7 
L.  R.  A.  426,  which  was  a  proceeding  to  im- 
peach a  probate  judge  for  alleged  habitual 
drunkenness,  Mr.  Chief  Justice  Stone,  speak- 
ing for  the  court  upon  the  merits  of  the  case, 
said:  "Habit  is  customary  state,  or  disposi- 
tion, acquired  by  frequent  repetition ;  apti- 
tude by  doing  frequently  the  same  thing; 
usage ;  established  manner.  When  a  per- 
son has  repeatedly  acted  In  a  particular 
way,  at  Intervals,  whether  regular  or  Ir- 
regular, for  such  length  of  time  as  that  we 
can  predicate  with  reasonable  assurance  that 
he  will  continue  so  to  act  we  may  affirm 
that  this  is  his  habit"  In  Lynch  v.  Bates, 
139  Ind.  206,  38  N.  E.  806,  in  construing  a 
statute  which  forbade  the  granting  of  a 
liquor  license  to  a  person  in  the  habit  of 
becoming  intoxicated,  the  court  say:  "The 
word  habit  has  a  clear  and  well-understood 
meaning,  being  nearly  the  same  as  custom, 
and  cannot  be  applied  to  a  single  act."  In 
1  American  &  English  Encyclopedia  of  Law 
(2d  Ed.)  p.  961,  the  editors  of  that  valuable 
work,  discussing  the  authority  of  one  person 
to  act  for  another,  say :  "While  agency  may 
be  Implied  from  a  single  transaction.  It  Is 
more  readily  inferable  from  a  course  of 
dealing." 

If  the  deflnition  of  the  word  "habit"  as 
given  by  the  courts  In  construing  statutes 
relating  to  the  excessive  Indulgence  of  In- 
toxicating liquors  is  to  prevail  In  the  case 
at  bar,  it  would  necessarily  follow  that  an 
agency  could  not  be  Implied  from  a  single 
transaction.  The  words  used  by  the  court 
in  its  general  charge,  to  which  exceptions 
were  taken,  were  evidently  Intended  as 
synonyms  for  the  words  custom  or  usage, 
and  were  not  designed  to  be  expressive  of 
an  appetite  which  by  inheritance  Is  or  by 
acquisition  had  become  almost  uncontrollable^ 
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Mr.  Tiffany  in  his  work  on  Agency  (section 
9),  in  glrlng  Illustrations  of  an  agency  aris- 
ing from  an  estoppel,  says:  "If  a  man  al- 
lows his  servant  babltnally  to  buy  from  a 
tradesman  on  credit,  his  conduct  is  an  im- 
plied representation  of  authority  to  pledge 
bis  credit  in  similar  cases.  •  •  *  Or,  If 
a  merchant  is  aware  that  bis  cashier  is  in 
the  habit  of  indorsing  and  collecting  checks 
without  authority  In  dealing  with  the  bank, 
and  does  not  notify  the  bank  that  the  cashier 
is  acting  without  authority,  he  will  not  be 
allowed  to  deny  the  authority."  In  St 
Louis  Nat  Stockyards  t.  Godfrey,  198  111. 
288,  65  N.  E.  00,  which  was  an  action  by  a 
locomotlTe  engineer  to  recover  damages  for 
a  personal  injury,  sustained  while  switch- 
ing cars,  it  was  held  that  the  following  in- 
struction stated  the  rule  correctly,  to  wit: 
"The  jury  are  instructed  that  if  they  believe 
from  the  testimony,  the  rule,  or  notice  of 
the  defendant  read  In  evidence,  relating  to 
the  use  of  tracks  by  crews  of  the  plaintiff's 
company  In  entering  the  defendant's  yard 
from  the  Terminal  Uallroad  Association  yard, 
was  habitually  violated  with  the  knowledge 
and  acquiescence  of  the  defendant  or  was 
not  enforced  as  to  the  switching  crew  with 
which  the  plaintiff  worked,  then  the  jury 
should  disregard  such  notice  or  rule  in  con- 
sidering the  whole  case."  In  that  case,  as 
also  in  the  illustrations  given  by  Tiffany,  to 
which  attention  has  been  called,  the  word 
"habitually"  was  evidently  designed  as  a 
synonym  for  usage  or  a  course  of  dealing. 

Whether  or  not  an  agency  can  be  Implied 
from  a  single  transaction  so  as  to  give  it 
the  designation  of  a  usage  is  not  necessary 
to  a  decision  herein,  for  the  bill  of  exceptions 
discloses  that  testimony  was  introduced  by 
the  defendant  tending  to  show  that  plain- 
tiff's husband  had  acted  for  his  wife  in  more 
than  one  Instance  relating  to  her  real  prop- 
erty. The  habit  or  usage  to  which  the  court 
refers  evidently  meant  that  if  the  plaintiff 
ratified  all  contracts,  assumed  to  have  been 
made  with  third  persons  on  her  behalf  by 
her  husband,  the  agency  of  the  latter  might 
be  implied  from  such  course  of  dealing,  with- 
out regard  to  how  many  times  his  acts  had 
been  affirmed  by  her.  But,  if  she  at  any 
time  bad  repudiated  agreements  undertaken 
with  third  persons  by  iier  husband  on  her 
behalf,  such  disavowal  would  break  the  con- 
tinuity of  the  course  of  dealing,  and  repel 
the  implication  of  an  agency  arising  from 
her  husband  holding  himself  out  as  her 
agent  Believing  from  an  examination  of 
the  entire  charge  that  the  meaning  we  have 
ascribed  to  the  words  in  question  was  so  in- 
tended by  the  court  and  so  understood  by 
the  Jury,  no  error  was  committed  In  using 
them  in  the  general  charge. 

It  follows  from  these  considerations  that 
the  Judgment  should  be  affirmed,  and  It  is 
so  ordered. 


WONG   SING  T.   CITY  OF  INDEPEND- 
ENCE et  al. 
(Supreme  Court  of  Oregon.     Nov.  27,  1905.) 

1.  Appeai>-Jubisdictios— Consent  of  Par- 
ties. 

Parties  to  a  canse  cannot,  by  waiver  or 
consent,  confer  appellate  jurisdiction,  where  it 
does  not  otherwise  exist. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  §§  88-97.] 

2.  Review— Existence   or  Otueb  Remedy- 
Municipal  Courts. 

There  being  no  ordinance  conferring  the 
remedy,  there  is  no  appeal  from  a  judgment  of 
a  recorder's  court  of  a  city,  but  the  remedy  is 
by  writ  of  review. 

3.  Intoxicating    LiquoB— Cbiminal    Pbosb- 

CUTIO  N— I NFOBMATION . 

Where  a  city  ordinance  provided  that  no 
person  should  sell  lic^uor  in  leas  quantities  tiian 
a  gallon  without  a  license,  and  another  section 
declared  that  any  one  selling  or  offering  to  dis- 
pose of  any  liquor  should  be  punished,  etc.,  the 
words  "in  less  quantities  tlian  a  gallon"  were 
by  implication  imported  into  the  later  section, 
and  an  information  which  failed  to  aver  that 
the  quantity  sold  was  less  than  a  gallon  was 
insufficient,  under  Code  Cr.  Proc  §S  130«,  1308, 
requiring  an  information  to  charge  but  one 
crime  and  to  be  direct  and  certain. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  S  235.] 

4.  Saxk— Oebtaintt. 

An  ordinance  forbade  the  sale  of  "any 
spirituous,  malt,  or  vinous  liquors."  A  further 
provision  made  each  sale  a  separate  and  dis- 
tinct offense.  Held,  that  an  information  cliar- 
ging  a  sale  of  "spirituous  and  malt  liquors  or 
spirituous  or  malt  liquors"  was  not  sufficient, 
under  Code  Cr.  Proc  {g  1306,  1308. 

5.  Information— Form. 

That  an  information  for  violation  of  a  city 
ordinance  was  in  the  form  prescribed  by  the 
ordinance  could  not  bind  the  defendant  or  pre- 
vent the  court  from  construing  the  law  appli- 
cable thereto. 

Appeal  from  Circuit  Court,  Polk  (bounty; 
William  Galloway,  Judge. 

Wong  Sing  was  convicted  in  a  recorder's 
court  of  illegally  selling  liquor,  and  from  a 
judgment  of  the  circuit  court  dismissing  a 
writ  of  review  he  appeals.    Reversed. 

This  is  a  special  proceeding  to  review  a 
judgment  of  an  inferior  court.  An  accusa- 
tion was  filed  in  the  recorder's  court  of  the 
city  of  Independence  against  the  plaintiff 
herein,  which  charge,  omitting  the  formal 
parts,  Is  as  follows:  "The  said  Wong  Sing 
is  accused  by  this  complaint  with  the  crime 
of  selling  spirituous  or  malt  liquors  in  the 
city  of  Independence,  Oregon,  committed  as 
follows,  to  wit :  That  said  Wong  Sing,  In  the 
city  of  Independence,  in  Polk  county,  Oregon, 
did  on  the  14th  day  of  December,  1904,  and 
the  17th  day  of  December,  1904,  then  and 
there  being,  did  then  and  there  sell,  or  cause 
to  be  sold,  spirituous  and  malt  liquors,  or 
spirituous  or  malt  liquors,  in  the  city  of  In- 
dependence, without  license,  and  contrary  to 
the  laws  of  the  city  of  Independence,  the 
same  being  a  violation  of  section  7,  of  Ordi- 
nance 10,  which  provides  for  the  punishment 


Digitized  by  VjOOQ IC 


388 


83  PACIFIC  BEPORTEIt 


(Ob 


of  8ucb  ofFenses,  and  contrary  to  the  stat- 
utes in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  city  of 
Independence."  A  demurrer  to  this  plead- 
ing was  interposed,  on  the  grounds  that  more 
than  one  offense  was  attempted  to  be  charged 
and  that  the  facts  so  stated  do  not  constitute 
a  crime.  The  demurrer  was  sustained  as  to 
the  date,  "the  17th  day  of  December,  1904," 
as  set  out  In  the  complaint,  but  overruled 
In  all  other  respects,  and,  a  trial  being  had, 
the  plaintiff  herein  was  found  guilty  as 
charged  and  sentenced  to  pay  a  fine  and  the 
costs  and  disbursements  of  the  action.  He 
thereupon  sued  out  a  writ  of  review,  in  pur- 
suance of  which  the  proceedings  had  against 
him  in  the  recorder's  court  in  such  action, 
together  with  a  certified  copy  of  Ordinance 
No.  16,  of  that  city,  were  certified  up  to  the 
circuit  court  for  that  county,  where,  upon  a 
hearing  based  on  such  return,  the  writ  was 
dismissed,  and  from  the  latter  Judgment  he 
appeals  to  this  court 

Oscar  Hayter,  for  appellant  G.  A.  Hurley, 
for  respondents. 

MOORE,  J.  (after  stating  the  facts).  It 
Is  insisted  by  defendant's  counsel,  in  cup  port 
of  the  Judgment  of  the  circuit  court,  that 
plaintiff  had  a  remedy  by  appeal  from  the 
Judgment  rendered  against  him  In  the  re- 
corder's court;  and,  this  being  so,  a  writ  of 
review  was  not  the  proper  remedy  to  correct 
the  errors  alleged  to  have  been  committed. 
Assuming,  without  deciding,  that  a  writ  of 
review  does  not  lie  In  cases  where  a  remedy 
by  appeal  exists,  the  authority  relied  upon  as 
conferring  the  latter  right  will  be  examined. 
The  charter  reincorporating  the  city  of  In- 
dependence, filed  in  the  office  of  the  Secretary 
of  State  February  21,  1903  (Sp.  Laws  Or. 
1903,  p.  703),  does  not  in  express  terms  grant 
such  right.  It  is  argued  by  defendant's 
counsel,  however,  that  an  ordinance  of  that 
<'ity,  passed  and  approved  in  March,  1894, 
conferred  the  right  of  appeal  from  Judgments 
rendered  in  the  recorder's  court,  which  munic- 
ipal enactment  was  recognized  and  approved 
when  the  new  charter  was  granted.  The 
clause  of  the  charter  relied  upon  is  as  fol- 
lows ;  "All  ordinances  heretofore  passed  and 
in  force  when  this  act  takes  effect,  and  not 
In  confilct  with  any  of  its  provisions,  shall 
be  and  remain  in  force  after  this  act  takes 
effect  until  repealed  by  the  city  council." 
The  ordinance  in  question  is  not  certified  up 
as  a  part  of  the  transcript.  There  Is  printed 
in  the  brief  of  the  defendant's  counsel  what 
purports  to  be  section  13  of  Ordinance  No. 
1,  of  the  city  of  Independence,  passed  March 
7,  1894,  and  approved  three  days  thereafter, 
of  which  the  following  Is  an  excerpt,  to  wit : 
"Defendant  may  appeal  from  a  Judgment 
rendered  In  the  recorder's  court  at  any  time 
within  30  days  from  its  rendition."  If  the 
proof  of  the  existence  of  this  ordinance  was 
adequate,  we  do  not  think  the  right  attemp^ 
ed  to  be  conferred  could  possibly  be  granted 


in  the  manner  Indicated.  7nrladict!<m  of  the 
subject-matter  of  actions  depends  for  its  ex- 
ercise upon  a  valid  grant  of  power,  evidenced 
by  proper  I^islative  enactment  The  parties 
to  actions  may  waive  their  own  rights  and 
confer  Jurisdiction  of  their  persons  by  a  vol- 
untary appearance,  but  they  are  powerless 
to  confer  upon  any  tribunal  Jurisdiction  of  an 
appeal,  because  the  right  to  do  so  is  not  vest- 
ed in  them.  The  section  of  the  charter  here- 
inbefore quoted  recognized  the  validity  of 
ordinances  "In  force"  when  the  act  went  in- 
to effect.  An  ordinance  attempting  to  confer 
Jurisdiction  of  the  subject-matter  of  actions 
was  never  in  force,  and  hence  no  appeal  lies 
from  a  Judgment  rendered  in  the  recorder's 
court  of  the  city  of  Independence.' 

The  conclusion  thus  reached  brings  us  to 
a  consideration  of  the  question  whether  or 
not  the  complaint,  filfed  In  the  recorder's 
court  complied  with  the  requirements  of  the 
statute  In  the  manner  of  charging  the  plain- 
tiff with  the  commission  of  a  crime.  The 
charter  of  the  city  of  Independence,  creat- 
ing the  office,  analogous  to  that  of  a  police 
Judge,  and  prescribing  the  procedure  there- 
of, contains  the  following  provision:  "The 
recorder  is  the  Judicial  officer  of  the  said  city, 
and  shall  hold  court  therein  at  such  place  as 
the  council  may  provide,  which  shall  be 
known  as  the  'recorder's  court',  and  he  shall 
*  •  •  have  exclusive  Jurisdiction  of  all 
offenses  defined  and  made  punishable  by 
any  ordinance  of  the  city,  and  of  all  actions 
brought  to  enforce  or  to  recover  any  penalty 
or  forfeiture  declared,  or  given  by  such  or- 
dinance; and  he  shall  be  governed  by  the 
Justice's  Code  of  this  state  in  all  civil  and 
criminal  proceedings  In  the  recorder's  court, 
including  all  proceedings  for  violation  of 
any  city  ordinance."  Sp.  Laws  Or.  1903,  p. 
707,  {  18.  An  examination  of  the  Justice's 
Code  of  this  state  will  show  that  the  follow- 
ing are  the  provisions  regulating  the  pro- 
ceedings of  such  Inferior  tribunals,  to  wit: 
A  criminal  action  in  a  Justice's  court  Is  com- 
menced and  proceeded  in  to  final  determina- 
tion, and  the  Judgment  therein  enforced,  In 
the  manner  provided  In  the  Code  of  Criminal 
Procedure,  except  as  In  this  title  otherwise 
specially  provided.  B.  &  C.  Comp.  §  2263. 
In  a  Justice's  court,  a  criminal  action  Is  com- 
menced by  the  filing  of  a  complaint  therein. 
Id.  {  2264.  The  complaint  Is  to  be  deemed 
an  indictment  within  the  meaning  of  the  pro- 
visions of  chapter  8  of  the  Code  of  Criminal 
Procedure,  prescribing  what  Is  suflldent  to 
be  stated  in  such  pleading,  and  the  form  of 
stating  It  Id.  i  2265.  The  provisions  of 
chapter  8  of  the  Code  to  which  attention  la 
called,  so  far  as  applicable  to  the  sufficiency 
of  the  complaint  In  the  case  at  bar.  Is  as 
follows:  "The  Indictment  must  charge  but 
one  crime  and  in  one  form  only;  except  that, 
where  the  crime  may  be  committed  by  the 
ose  of  different  means,  the  indictment  mair 
allege  the  means  in  the  alternative."  Id. 
t  1308.  And  It  "must  be  direct  and  certain. 
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aa   it   regards  the   crime   charged."    Id.   S 
130C. 

The  provisions  of  Ordinance  No.  10  of  the 
city  of  Independence,  involved  herein,  are 
as  foiiows: 

"Section  1.  That  no  person  or  persons 
shall  be  permitted  to  sell  or  in  any  manner 
dispose  of  any  spiritnous,  malt  or  vinous 
llQuors  in  the  city  of  Independence  in  less 
quantities  than  a  gallon  without  first  having 
obtained  a  license  therefor  from  the  city  of 
Independence  as  hereinafter  provided." 

"Sec.  7.  Any  person  who  shall  sell,,  give 
away,  or  in  any  manner  dispose  of,  or  shall 
keep  for  sale,  or  offer  to  sell,  give  away  or 
in  any  manner  dispose  of,  within  the  cor- 
porate limits  of  the  city  of  Independence,  any 
spirituous,  malt  or  vinous  liquors,  without 
first  having  obtained  a  license  for  that  pur^ 
pose  as  in  this  ordinance  provided,  shall 
upon  conviction  thereof  before  the  recorder's 
court,  be  punished  by  a  flue  of  not  less  than 
fifty  dollars  nor  more  than  one  hundred  dol- 
lars, or  by  l^mprisonment  in  the  city  jail  not 
less  than  twenty-five  days  nor  more  than 
fifty  days,  or  both  8\ich  fine  and  imprison- 
ment, at  the  option,  of  the  court,  and  each 
and  every  sale  or  disposal  of,  or  offer  to 
sell  or  in  any  manner  dispose  of  any  spiritu- 
ous, malt,  or  vinous  liquors,  shall  constitute 
a  separate  and  distinct  violation  of  the  pro- 
visions of  this  section." 

Construing  the  section  last  quoted  in  pari 
materia  with  the  preceding,  so  as  to  deter- 
mine their  Import,  would  necessarily  incor- 
porate into  section  7  the  phrase  "in  less 
quantities  than  a  gallon,"  to  be  found  in 
section  1  of  the  ordinance.  The  sales,  dona- 
tions, or  disposals  of  intoxicating  liquors  thus 
prohibited,  without  first  having  procured  a 
license  authorizing  them,  are  of  quantities 
less  than  a  gallon.  No  license  is  required, 
and  hence  no  otFense  Is  committed  against 
the  state  law,  when  In  the  same  transaction 
a  gallon  or  more  of  spirituous,  malt,  or  vi- 
nous liquor  is  sold,  given  away,  or  dispoRed  of 
by  any  person  in  the  city  of  Independence. 
An  examination  of  the  complaint  In  the  case 
at  bar,  filed  in  the  recorder's  court,  will  show 
that  it  fails  to  state  that  the  quantity  of  in- 
toxicating liquors,  alleged  to  have  been  sold 
by  Wong  Sing,  was  less  than  a  gallon.  It 
was  not  essential  to  the  validity  of  the  com- 
plaint that  It  should  specify  the  exact  meas- 
ure of  the  Intoxicating  liquor  sold,  such  as 
a  gill,  a  pint,  a  quart,  etc.,  but  It  was  neces- 
sary to  aver  that  the  quantity  disposed  of 
was  less  than  a  gallon.  State  v.  Mondy,  24 
Ind.  268.  The  complaint,  not  having  aver- 
red that  the  quantity  of  Intoxicating  liq- 
uor sold  was  less  than  the  measure  speci- 
fied, failed  to  state  facts  sufilclent  to  con- 
stitute a  crime. 

It  will  be  remembered  that  the  complaint 
accuses  Wong  Sing  of  selling  "spirituous  and 
malt  liquors,  or  spirituous  or  malt  liquors." 
It  win  be  kept  In  mind  that  section  7  of  the 


Ordinance  No.  16  of  the  city  of  Independence 
prescribed  a  punishment  for  any  person  who 
without  a  license  therefor  sold,  etc.,  "any 
spirituous,  malt  or  vinous  liquors,"  and  pro- 
vided that  each  and  every  sale,  etc.,  of  sucb 
liquors  should  constitute  a  separate  and  dis- 
tinct offense.  In  State  v.  Humphreys,  43  Or> 
44,  70  Pac.  824,  in  announcing  the  manner  of 
stating  the  facts  constituting  the  commissioa 
of  a  crime,  it  is  said:  "When  a  statute 
enumerates  several  acts  in  the  altematlver 
the  doing  of  any  of  which  is  subjected  to- 
the  same  punishment,  all  such  acts,  when  not 
repugnant  to  each  other,  may  be  charged 
cumulatively  as  one  offense,  by  using  the 
copulative  'and'  where  'or*  appears  in  the 
statute ;  but,  where  the  latter  word  Is  used  in 
the  sense  of  to  wit',  or  as  indicating  that  the 
terms  preceding  and.  following  are  synony- 
mous, it  is  unnecessary  to  observe  the  distinc- 
tion In  the  manner  of  .enumerating  the  sever- 
al acts  constituting  the  alleged  crime,  in 
which  case  the  disjunctive  'or'  may  be  used 
In  the  information  or  indictment  in  the  same 
manner  as  it  appears  in  the  statute."  Ap- 
plying this  rule  fo  the  case  at  bar,  if  it  were 
not  for  the  ia.tter  clause  of  section  7  of  Or- 
dinance No.  16,  to  which  attention  has  been 
called,  making  each  sale,  etc.,  a  separate  and 
distinct  offense,  ttie  complaint,  by  charging 
the  sale  of  spirituous  "and"  malt  liquors, 
might  be  upheld.  It  Is  possible,  however, 
that  under  a  single  sale  spirituous  and  malt 
liquors  might  have  been  mixed,  so  as  to 
constitute  but  one  violation  of  the  provisions 
of  the  ordinance. 

There  Is  a  marked  distinction  between 
spirituous  and  malt  liquors.  The  former  is 
obtained  by  distillation,  the  latter  by  fer- 
menting an  infusion  of  malt  The  qualify- 
ing words  "spirituous"  and  "malt"  are  there- 
fore not  synonymous  terms,  and  the  employ- 
ment of  either  cannot  be  understood  as  im- 
plying the  use  of  the  other,  so  as  to  permit 
the  disjunctive  "or"  as  used  in  the  phrase 
"spirituous  or  malt  liquors",  set  out  in  the 
complaint,  to  be  construed  as  "to  wit."  such 
as  spirituous  liquor  or  whisky,  malt  liquor 
or  beer,  vinous  liquor  or  wine.  etc.  The 
specific  charge  that  Wong  Sing  sold  "spirit- 
uous and  malt  liquors,"  assuming  that  these 
kinds  of  beverages  were  blended  so  as  to  be 
embraced  in  a  single  transaction,  is  rendered 
uncertain  by  the  subsequent  statement  in  the 
complaint  that  he  sold  either  "spirituous  or 
malt  liquors."  As  the  complaint  in  a  jus- 
tice's court  in  a  criminal  action  takes  the 
place  and  performs  the  service  of  an  indict- 
ment, and  is  construed  in  the  same  manner 
(B.  &  C.  Comp.  g  22C5),  the  pleading  In  the 
case  at  bar  violates  the  provisions  of  the 
statute  which  requires  that  the  accusation 
must  be  direct  and  certain  as  to  the  crime 
charged  (Id.  i  1306),  and  that  it  must  charge 
but  one  crime  and  in  one  form  only  (Id. 
{  1308). 

The   plaintiffs    counsel    contend    that   the 

complaint  is  insufficient  because  It  doesnot^ 
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state  the  name  of  the  person  to  whom  the 
Intoxicating  liquors  were  claimed  to  have 
been  solfl,  or  aver  that  such  liquors  were  sold 
to  one  John  Doe,  whose  true  name  was  to 
the  private  prosecutor  unknown.  In  support 
of  the  principle  thus  Insisted  upon,  it  Is 
argued  that  one  of  the  objects  of  a  conviction 
or  of  an  acquittal  is  to  prevent  the  person 
so  accused  from  again  being  placed  in  Jeop- 
ardy for  the  same  offense,  and  that  unless 
a  complaint  contains  the  averments  Insisted 
upon  the  judgment  rendered  in  an  action  of 
this  kind  might  not  afford  a  defendant  any 
Indemnity  from  further  proceedings  or  pros- 
ecution. The  conclusion  reached  upon  this 
question  by  the  courts  of  last  resort  are 
variant  (11  Enc.  PI.  4  Pr.  547),  but,  as  the 
complaint  in  the  case  at  bar  Is  so  defective 
In  other  respects,  we  do  not  deem  it  necessary 
to  decide  the  question  presented,  believing 
that  in  case  a  new  complaint  is  filed  all 
doubt  can  be  resolved  by  naming  the  pur- 
chaser as  a  matter  of  description  of  the 
offense. 

The  defendant's  counsel  nialntaln  that  the 
complaint  In  the  case  at  bar  complies  with 
the  requirements  of  section  15  of  Ordinance 
No.  1  of  the  dty  of  Independence,  which 
prescribes  the  forms  thereof.  This  ordi- 
nance Is  not  certified  up  or  made  a  part  of  the 
bill  of  exceptions,  but,  if  the  complaint  is 
copied  therefrom,  the  sufficiency  of  the  plead- 
ing might  possibly  estop  the  city,  but  It 
could  not  bind  the  defendant  In  a  criminal 
action,  nor  prevent  a  court  from  construing 
the  law  applicable  thereto. 

The  complaint  being  defective  in  the  partic- 
ulars hereinbefore  indicated,  the  judgment 
last  appealed  from  is  reversed,  and  the  cause 
will  be  remanded  to  the  circuit  court  for 
Polk  county,  with  directions  to  set  aside 
the  Judgment  of  the  recorder's  court 


MILLS  V.  MILLS. 
(Supreme  Court  of  Oregon.    Dec.  4,  1905.) 

1.  Divorce— CteuELTY— Evidence. 

Where,  in  an  action  for  divorce  for  cruelty, 
the  only  personal  violence  shown  was  in  de- 
fendant s  attempt  to  hold  pluiutiff  away  to 
prevent  her  from  taking  their  child  away  from 
him,  and  indicated  no  willful  purpose  or  desire 
on  his  part  to  do  her  personal  injury,  it  was  in- 
sufficient to  sustain  a  decree  in  her  favor. 

2.  Same— Custody  of  Children. 

Where,  in  an  action  by  a  wife  for  divorce, 
plaintiff  was  found  guilty  of  adultery  on  a 
cross-bill  fiied  by  defendant,  the  custody  of  their 
minor  cliild  should  be  awarded  to  the  defendant, 
subject  to  such  opportunity  to  ^isit  as  the 
circuit  court  in  its  discretion  on  plaintiff's  ap- 
plication should  deem  just. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Divorce,  §  783.] 

Ajipeal  from  Circuit  Court,  Baker  County ; 
Samuel  White,  Judge. 

Action  by  Lena  D.  Mills  against  William 
E.  Mills.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 


W.  H.  Strayer,  for  appellant. 


PER  CURIAM.  This  Is  a  suit  for  divorce 
In  which  each  party  Is  asking  for  a  legal 
separation  from  the  other;  the  plaintiff  by 
her  complaint,  and  the  defendant  by  his  an- 
swer by  way  of  cross-complaint  "The  basis 
of  plaintiff's  suit  Is  cruel  and  Inhuman  treat- 
ment ;  that  of  defendant  alleged  acts  of  adul- 
tei-y  by  the  plaintiff.  Mrs.  Mills,  by  her 
own  testimony  and  that  of  some  other  wit- 
nesses, shows  that  on  two  occasions  the  de- 
fendant choked  her  while  angry  and  used 
towards  her  some  vile  and  opprobrloas  lan- 
guage. As  to  the  personal  violence,  the 
proofs,  on  the  otber  hand.  Indicate  that  up- 
on each  occasion  the  pantlea  were  engaged 
in  an  attempt  each  to  retain  possession  of 
their  minor  child,  and  that,  if  any  violenc» 
was  eierted  by  defendant  toward  plaintiff, 
it  was  only  to  bold  her  away  so  as  to  prevent 
her  from  taking  the  child  from  him.  We 
are  firmly  of  the  view  that  there  was  no  will- 
ful purpose  or  desire  on  the  part  of  defend- 
ant to  do  her  personal  injury,  and  it  is  very 
apparent  that  he  did  nothing  of  the  kind. 
There  may  have  been  some  language  nsed 
by  the  defendant  towards  plaintiff  that  was 
altogether  Inexcusable,  but  it  Is  also  appar- 
ent that  the  plaintiff  was  equally  as  force- 
ful in  the  same  direction  In  her  own  ex- 
pressions directed  towards  the  defendant,  so 
that  neither  party  can  claim  an  advantage 
on  that  ground.  As  it  pertains  to  the  al- 
leged threat  to  kill,  the  preponderance  of 
the  evidence  disproves  It.  This  disposed  of 
plaintiff's  cause  of  suit. 

As  to  that  preferred  by  the  defendant  we 
are  firmly  convinced  that  It  has  been  proven. 
The  plaintiff  has  doubtless  been  guilty  of 
acts  of  adultery  with  one  WIddowson.  This 
has  been  shown  by  a  reliable  witness  who 
came  upon  them  unawares  in  a  compromising 
position,  and  by  many  other  witnesses  who 
have  taken  note  of  their  acts  and  demeanor 
until  they  have  almost  become  a  public 
scandal.  The  plaintiff  and  WIddowson  deny 
that  they  have  been  guilty  of  any  such  un- 
becoming acts  of  Indecency,  but  a  careful 
reading  of  the  wlioie  evidence  convicts  them 
In  our  minds  unquestionably  of  the  charges. 
It  is  unnecessary  in  a  case  of  this  nature 
that  we  make  extended  reference  to  the 
evidence,  or  discuss  the  matter  largely,  but 
it  is  sufficient  that  we  are  convinced  that 
the  ciiarges  have  been  proven.  These  con- 
siderations lead  to  a  reversal  of  the  decree 
of  the  trial  court  The  plaintiff  being  in 
the  fault,  and  because  of  her  loose  conduct 
the  custody  of  the  minor  child  should  be 
given  to  the  father. 

The  decree  of  this  court  will  therefore 
be  that  the  defendant  have  a  divorce  from 
the  plaintiff,  and  that  he  have  the  care  and 
custody  of  the  minor  child,  subject  to  such 
opportunity  to  see  and  visit  It  as  the  circuit 
court  may,  upon  proper  application,  deter- 
mine. 
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LEAVITT   V.   SHOOK. 
(Sapreme  Court  of  Oregon.    Dec.  4,  1905.) 

1.  Limitations— Replevin. 

Where,  io  replevin  brought  in  1905  to  re- 
cover a  horse,  defendant  and  his  vendor  had 
been  in  open,  undisputed  possession  of  the  same 
since  IS'JC,  claiming  ownership  in  good  faith, 
plaintiff's  action  was  barred  by  limitations. 

[Ed.  Note. — For  cases  In  point,  see  vol.  33, 
Cent.  Dig.  Limitation  of  Actions,  {$  89,  239.] 

2.  Same— Evidence. 

Where,  in  replevin  to  recover  a  horse,  de- 
fendant claimed  to  have  purchased  the  same  in 
good  faith  from  R.,  who  testified  that  hepur- 
chased  the  horse  from  one  J.,  whom  he  believed 
to  be  the  owner,  iu  March.  1806,  and  had  in 
his  possession  and  delivered  to  R.  what  purport- 
ed to  be  a  bill  of  sale  of  the  horse  to  him  from 
another,  such  bill  of  sale  was  admissible  with- 
out proof  of  its  genuineness  to  show  the  manner 
and  circumstances  under  which  R.  acquired  pos- 
session. 

3.  Same— Beand— Recobd. 

Where,  in  replevin  to  recover  a  horse,  de- 
fendant's vendor  testified  that  after  he  pur- 
chased the  animal  she  was  branded  with  hia 
brand,  a  copy  of  which  was  recorded,  such  copy 
was  properly  admitted  in  evidence  as  tending  to 
Khow  good  faith. 

Appeal  from  Circuit  Court,  Baker  County ; 
Samuel  White,  Judge. 

Action  by  B.  E.  Leavltt  against  J.  R. 
Shook.  From  a  Judgment  In  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

Leroy  Lomax,  for  appellant  W.  L.  Pat- 
terson,  for  respondent 

PER  CURIAM.  The  judgment  In  this  case 
will  be  affirmed.  It  :  s  an  action  of  replevin 
to  recover  possession  of  a  certain  mare, 
wblcb  the  evidence  for  the  plaintlfT  showed 
belonged  to  him,  but  had  strayed  from  bis 
place  in  1893,  and  its  whereabouts  had  been 
unknown  to  him  until  the  spring  of  1905, 
a  few  days  before  he  commenced  this  action. 
The  defendant  claimed  to  have  purchased 
the  animal  in  good  faith  from  George  and 
H.  J.  Rizor  In  1003;  that  the  Rlzors  pur- 
chased her  from  one  Frank  Jones  In  good 
faltb  In  1896,  believing  he  was  the  owner 
and  bad  the  right  to  sell;  that  they  there- 
after remained  In  the  open,  notorious,  and 
undisputed  possession  thereof  under  an  hon- 
est claim  of  right  until  the  time  of  the  sale 
to  defendant  In  1903.  The  plaintiff  claimed 
that  tbe  possession  by  the  Rizors  was  with- 
out right  and  fraudulent  The  jury  returned 
a  general  verdict  to  the  effect  that  the 
plaintiff  was  the  owner  and  entitled  to  the 
possession  of  tbe  animal,  but  at  'the  same 
time,  and  by  direction  of  the  court  ren- 
dered a  special  verdict  as  follows:  "We, 
the  trial  Jury,  duly  Impaneled  to  try  the 
above-entitled  cause,  make  the  following  spe- 
cial findings:  (1)  If  you  find  from  tbe  evi- 
dence that  the  defendant  purchased  the  ani- 
mal described  In  the  complaint  from  George 
RlBor  and  H.  J.  Rlzor,  then  state  for  bow 
many  years  the  said  Rizors  had  the  posses- 
sion of  tbe  said  animal.  Answer.  Seven  jwars 
(2)  Was  there  any  concealment  or  Improper 


act  on  the  part  of  the  said  Rizors  In  acquir- 
ing said  nnimal  or  in  their  possession  there- 
of? Answer.  No.  [Signed]  Geo.  W.  Wright, 
Foreman."  Upon  motion  of  the  defendant 
the  general  verdict  was  disregarded  and  one 
rendered  In  his  favor  upon  the  special  find- 
ings, and  plaintiff  appeals. 

Under  the  special  findings  tbe  defendant 
was  entitled  to  a  Judgment  In  his  favor, 
because  tbe  action  was  barred  by  the  statute 
of  limitations.  Wells  v.  Halpln,  50  Mo.  92; 
Dee  T.  Hyland,  3  Utah,  308,  3  Pac.  388. 
It  Is  unnecessary,  therefore,  to  consider  any 
of  the  assslgnmeuts  of  error  except  such  as 
affect  the  special  verdict  George  Rlzor  was 
a  witness  for  the  defendant  and  testified 
that  he  and  his  son,  who  are  partners,  pur- 
chased the  mare  In  question  of  one  Jones, 
whom  they  believed  to  be  the  owner,  In 
March,  1896,  and  that  Jones  bad  In  bis  pos- 
session at  the  time,  and  delivered  to  them, 
what  purported  to  be  a  bill  of  sale  from 
C.  L.  Cromwell  to  blm  of  this  particular 
animal  and  others.  This  bill  of  sale  was 
Introduced  In  evidence  to  show  tbe  manner 
and  circumstances  luder  which  tbe  Rizors 
came  into  possession  of  tbe  animal,  and  not 
as  a  muniment  of  title,  and  was  therefore 
competent  for  whatever  the  Jury  might  con- 
sider It  worth,  without  proof  of  Its  genu- 
ineness. Spooner  v.  Holmes,  102  Mass,  503, 
3  Am.  Rep.  491 ;  Stelner  t.  Tranum,  98  Ala. 
315,  IS  Soutb.  365.  Rlzor  also  testified  that 
after  tbe  animal  was  purchased  she  was 
branded  with  his  brand.  A  copy  of  his  re- 
corded brand  was  properly  admitted  In  evi- 
dence as  tending  to  show  good  faith. 

The  other  assignments  of  error  are  based 
on  Instructions  which.  If  erroneous,  were 
harmless  because  they  affected  the  general 
verdict  only  and  not  tbe  special  findings. 

Judgment  affirmed. 


HUME  V.  BURNS  et  al. 

(Supreme  Court  of  Oregon.    Dec.  4,  1905.) 

1.  Appeal  —  Record  —  Tbanscbipt— Identi- 
fication OF  Evidence. 

B.  &  O.  Comp.  I  827,  providing  that,  when 
an  equity  cause  has  proceeded  to  final  decree, 
the  judge  shall  within  10  days  after  the  entry 
of  the  decree  identify  the  evidence  by  a  proper 
certificate,  is  not  mandatory ;  and  where  there 
is  some  confusion  touching  the  evidence,  ex- 
hibits, and  documents  proper  to  be  brought  to 
the  Supreme  Court  with  the  transcript,  a  mo- 
tion to  strike  such  evidence,  etc.,  because  not 
identified  by  the  judge,  will  be  granted,  with 
permission  to  appellant  to  apply  to  the  judge 
for  a  proper  certificate. 

2.  Same  — Motions   to   Stbiee   Evidbnob  — 
Disposition. 

Where  it  will  require  an  extended  survey 
of  all  the  voluminous  evidence  brought  up  on 
appeal  in  an  equity  case  to  determine  what  is 
proper  and  what  is  not  proper,  a  motion  to 
strike  from  the  transcript  evidence,  documents, 
and  exhibits  which  were  not  introduced  on  tbe 
trial  will  be  left  undetermined  until  the  cause 
is  heard  upon  its  merits. 
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3.  Samic. 

The  consideration  of  a  motion  to  strike  a 
stipulation  from  the  transcript  will  be  post- 
poned nntil  final  hearing,  where  the  court  is 
unable  to  determine  from  the  information  before 
it  at  the  time  the  motion  is  made  the  propriety 
of  striking  such  stipulation. 

Appeal  from  Circuit  Court,  Curry  County; 
J.  W.  Hamilton,  Judge. 

Suit  by  R.  D.  Hume  against  K.  B.  Burns 
and  others.  From  a  decree  for  defendants, 
plaintiff  appeals.  On  motions  to  strike  cer- 
tain matters  from  the  transcript  Granted 
in  part. 

M.  G.  Munly,  for  the  motion.  R.  H.  Coun- 
tryman and  W.  C.  Hale,  opposed. 

PER  CURIAM.  The  respondents  seek  by 
motion  to  have  stricken  from  the  transcript 
and  flies  of  this  court  in  the  above  cause  the 
testimony,  exhibits,  and  documentary  evi- 
dence accompanying  such  transcript,  assign- 
ing as  grounds  therefor:  (1)  That  such  testi- 
mony, documentary  evidence,  and  exhibits 
.were  not  Identified  by  the  trial  Judge  render- 
ing the  decree,  as  the  law  requires;  (2)  that 
such  testimony,  etc.,  are  not  certified  as  re- 
quired by  rule  1  of  this  court;  and  (3)  that 
there  appears  to  be  incorporated  with  such 
testimony  the  evidence  of  witnesses.  Including 
■documents  and  ezblbits,  which  was  never 
given  or  admitted  at  the  trial  of  the  cause. 
The  respondents  also  seek  by  a  further  mo- 
tion, filed  at  the  same  time,  to  have  stricken 
from  the  transcript  a  stipulation,  entered  in- 
to between  counsel  for  the  parties,  touching 
certain  evidence  it  was  desired  to  have  ad- 
mitted in  the  cause. 

Referring  to  the  first  motion,  the  statute 
provides  that,  "when  an  equity  cause  has 
gone  to  a  final  decree,  the  judge  of  the  court 
rendering  the  decree  shall,  within  ten  days 
after  the  entry  of  the  decree,  by  a  proper 
certificate.  Identify  all  the  evidence  in  the 
case,  whether  consisting  of  the  testimony  of 
the  witnesses,  documentary  evidence  or  ex- 
hibits." B.  &  C.  Comp.  S  827.  We  have  not 
regarded  this  statute  as  mandatory  (Osgood 
V.  Osgood,  35  Or.  6,  56  Pac.  1017),  and,  there 
appearing  to  be  some  confusion  touching  the 
evidence,  exhibits,  and  documents  proper  to 
be  brought  to  this  court  with  the  transcript, 
the  motion  will  be  allowed,  with  permission 
to  the  appellant  to  apply  to  the  trial  Judge 
for  the  proper  certificate  respecting  such  testi- 
mony, etc.,  and  for  this  60  days'  time  will 
be  given.  The  certificate  of  the  clerk  can 
also  be  obtained  within  the  time,  if  deemed 
important. 

As  It  pertains  to  the  third  ground,  it  will 
require  an  extended  survey  of  all  the  evi- 
dence brought  here,  which  is  very  voluminous, 
to  determine  what  is  proper  and  what  !s  not. 
Hence  it  is  deemed  advisable,  the  cause  being 
In  equity,  to  leave  the  matter  unsettled  until 
the  same  is  heard  upon  its  merits.  Referring 
to  the  further  motion,  we  are  unable  to  deter- 
mine with  the  inforiaation  before  us  touch- 


ing the  propriety  of  striking  out  sacb  stlpa- 
latlon.  Hence  this  matter  will  also  be  post- 
poned until  tlie  final  hearing  of  the  cause, 
with  leave  to  renew  the  motion  then. 

The  order  will  be  entered  in  accordance 
with  this  opinion. 


PLEDGE  V.  GRIFFITH. 
(Supreme  Court  of  Montana.    Nov.  17,  1905.) 

1.  Elections  —  Contests  —  Afpeai/— Recobo 
—Exhibits— Authentication. 

In  an  election  contest,  the  trial  court  re- 
counted the  ballots.  The  parties  stipulated  that 
in  case  of  appeal  the  original  ballots  objecled 
to,  marked  as  exhibits,  should  become  a  part  of 
the  record  without  bill  of  exceptions.  On  ap- 
peal, the  ballots  were  brought  into  the  Supreme 
Court  in  a  box,  to  which  was  attached  a  memo- 
randum by  the  trial  judge  that  he  believed  it 
contained  the  ballots  used  on  the  trial.  Held, 
that  the  ballots  were  not  before  the  Supreme 
Court,  because  not  authenticated  as  required  by 
Court  Rule  8,  subd.  1  (57  Pac.  vii),  providing 
for  the  authentication  of  exhibits  by  a  certifi- 
cate of  the  trial  court  attached  thereto. 

2.  Same— Habuless  Ebbob. 

Where,  in  an  election  contest  case,  the 
exclusion  of  the  votes  cast  in  a  precinct  would 
not  change  the  result,  the  error  io  counting 
the  votes  cast  at  that  precinct  was  not  preju- 
dicial. 

Appeal  from  District  Court,  Valley  Coun- 
ty; Henry  C.  Smith,  Judge. 

Election  contest  by  T.  R.  Pledge  against 
Walter  8.  Griffith.  From  a  judgment  for 
contestee,  contestant  appeals.    Afllrmed. 

Hnrd  and  Dignan,  W.  G.  Downing,  and 
Jesse  B.  Roote,  for  contestants.  S.  C.  Her- 
ron  and  Sam  Stephenson,  for  contestee. 

HOLLOWAY,  J.  At  the  general  election 
held  in  1904,  Harry  Osner  was  the  Demo- 
cratic candidate  for  sheriff  of  Valley  count.v, 
Mont,  and  the  respondent  Walter  S.  Grif- 
fith, was  the  Republican  nominee  for  the 
same  office.  Griffith  was  declared  elected, 
and  a  certificate  of  election  issued  to  him. 
Thereupon,  this  appellant,  as  an  elector  of 
that  county,  commenced  an  election  contest 
under  the  provisions  of  title  2.  pt  3,  of  the 
Code  of  Civil  Procedure,  alleging  malconduct 
on  the  part  of  the  judges  of  election  In  cer- 
tain particulars  enumerated  in  the  statement 
of  contest.  Issues  having  been  joined,  a 
trial  was  had  before  the  court  sitting  with- 
out a  jury.  The  court  recounted  the  ballots 
and,  as  result,  entered  judgment  declaring 
the  respondent  duly  elected  to  said  office. 
From  that  Judgment  the  contestant  appeals. 

In  this  court  only  two  contentions  are 
made:  (1)  The  court  erred  in  counting  for 
the  resjiondent  certain  ballots  which  appel- 
iant  contends  bear  distinguishing  marks; 
and  (2)  the  court  eiTed  in  counting  for  the 
resijondent  the  votes  cast  at  Poplar  precinct 

1.  At  the  close  of  the  trial  the  district 
court  made  an  order  as  follows:  "It  was 
ottered  by  the  court  that  in  the  event  of 
an  appeal  herein,  the  original  ballots  except- 
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ed  and  objected  to  by  both  parties  marked  a« 
ezblblts  by  the  atenograpber,  become  part 
of  the  record  on  appeal,  and  be  certified  np 
to  the  Supreme  Court,  according  to  law,  and 
that  the  bill  of  exceptions  need  not  copy  or 
set  forth  the  said  exhibits,  but  that  the 
originals  he  used."  The  bill  of  exceptions 
does  not  contain  copies  of  any  of  the  ballots 
used  at  the  trial.  In  this  court  we  are  asked 
to  consider  a  large  number  of  ballots  which 
were  brought  into  court  as  the  ballots  used 
ai)oa  the  bearing  in  the  district  court  These 
ballots  are  not  Identified  in  any  manner 
whatever.  There  Is  not  any  certificate  of 
the  judge  of  tlie  trial  court  on,  or  attached 
to.  any  of  them.  The  ballots  were  brought 
into  this  court  in  a  box,  to  which  1k>x  was 
attached  a  memorandum  In  writing  by  the 
judge  who  presided  at  the  trial  of  the  case, 
to  the  efTect  that  he  had  received  the  box 
from  the  clerk  of  the  district  court  of  Valley 
county,  bad  never  opened  it  or  examined  its 
contents,  but  believes  it  contains  tlie  original 
Irallots  used  upon  such  trial.  Subdivision  1 
of  rule  8  of  the  rules  of  this  court  (57  Pac. 
vii),  provides:  "Whenever  in  the  trial  of 
an  action  or  other  proceeding  appealed  to 
this  court,  an  exhibit  of  a  printed  book  or 
pamphlet  or  other  printed  or  engraved  mat- 
ter, or  a  model,  drawing,  map,  trade-mark, 
plans,  or  illustrations,  or  other  matter  form- 
ed, drawn,  printed,  or  engraved,  Is  intro- 
duced or  offered  in  evidence,  and  it  is  de- 
sired by  either  party  to  use  the  same  original 
exhibit  as  part  of  a  statement  on  motion 
for  new  trial,  or  in  a  bill  of  exceptions,  such 
exhibit,  authenticated  by  a  certificate  of  the 
judge  of  the  trial  court  thereon  or  attached 
thereto,  may  be  brought  to  this  court  in  its 
original  form  as  Introduced  in  evidence, 
either  bound  In  the  transcript  of  the  record 
on  appeal.  If  convenient  to  do  so,  or  as  an 
exhibit  accompanying  such  record  to  this 
court  *  •  • "  There  was  not  even  a  pre- 
tense of  compliance  with  the  provisions  of 
this  rule.  An  original  exhibit  used  in  the 
trial  court  may  be  used  on  appeal  in  this 
court  provided  it  is  Identified  as  such  original 
exhibit  in  its  original  form  as  introduced  in 
evidence  in  the  court  below ;  and  further  pro- 
vided that  these  facts  are  made  to  appear 
positively  by  the  certificate  of  the  Judge  who 
presided  at  the  trial  in  the  court  below. 
In  the  present  Instance  there  is  nothing  be- 
fore us  to  indicate  either  that  these  are  the 
original  ballots  used  on  the  trial  of  this 
case,  or,  If  they  are,  that  they  are  in  the 
original  form  as  introduced  in  evidence.  For 
these  reasons  these  ballots  are  not  before 
us  for  consideration;  and,  there  being  no 
other  evidence  of  tlie  particular  markings  on 
the  ballots  of  which  complaint  is  made,  we 
cannot  consider  this  ground  of  alleged  error. 
2.  It  is  said  that  the  court  erred  in  count- 
ing the  ballots  cast  at  Poplar  precinct.  The 
court  found  that  this  respondent  received 
619  votes,  37  of  which  were  cast  at  Poplar 
precinct;  and  that  his  opponent,  Cosuer,  re- 


ceived 539  votes,  12  of  which  were  cast  at 
Poplar  precinct  From  this  it  Is  apparent 
that  if  the  votes  cast  for  these  respective- 
candidates  at  Poplar  precinct  be  deducted 
from  the  total  vote  which  each  received  la 
the  county,  the  result  of  the  election  will 
not  be  affected;  and  this  being  so,  the  re- 
ception of  those  ballots  did  not  prejudice- 
the  rights  of  the  unsuccessful  candidate,  or- 
of  the  appellant  in  this  case,  and  neither  can 
oomplain. 

No  error  appearing  in  the  record,  the  judg- 
ment is  affirmed. 

Affirmed. 

BRANTLT,    C.    X,    and    MILBURN,    J.», 
concur. 


PLKDGE  V.  TWEEDIE. 
(Supreme  Court  of  Montana.    Nov.  17,  1905.) 

.  Appeal  from  District  Court,  Valley  County  ; 
Henry  C-  Smith,  Judge. 

EHection  contest  by  T.  R.  Pledge  against 
James  Tweedle.  From  a  Judgment  for  con- 
testee,  contestant  appeals.    Affirmed. 

Hurd  &  Dlgnan,  W.  G<  Downing,  and 
Jesse  B.  Roote,  for  contestants.  S.  C.  Herron 
and  Sam  Stephenson,  for  contestee. 

HOLLOW  AY,  J.  The  facts  in  this  case  are 
similar  to  tbose  in  the  case  of  Pledge  t. 
Qrifflth  (this  day  decided),  83  Pac.  392.  At 
the  general  election  of  1904,  Rosweil  L.. 
Branson  was  the  Democratic  nominee  for  the- 
efflce  of  county  assessor  of  Valley  countyr 
and  this  respondent  was  the  Republican  nomi- 
nee for  the  same  office.  The  appeal  is  from 
the  judgment  declaring  this  respondent  duly 
elected. 

The  contentions  are  the  same  as  in  the  case 
of  Pledge  V.  Griffith  above.  The  district  court 
found  that  respondent  Tweedle  received  a 
total  of  500  votes,  40  of  which  were  cast  at 
Poplar  precinct;  and  that  his  opponent 
Branson,  received  543  votes,  9  of  which  were 
cast  at  Poplar  precinct  For  the  reasons 
stated  in  the  opinion  in  Pledge  v.  Grlffitli 
above,  the  judgment  is  affirmed. 

Affirmed. 

BRANTLY,  C.  J.,  and  MILBURN,  J, 
concur. 


COLEMAN    V.    KERR. 
(Supreme  Court  of  Montana.    Nov.  17,  1003.X 

1.  Elections  —  Contests  —  GaouNDa—  Stat- 
utes. 

The  reception  of  illegal  votes  at  an  elec- 
tion for  a  public  office  is  not  malconduct  on  the 
part  of  the  election  officers,  within  Code  Civ- 
Proc.  §  2010,  authorizing  an  elector  to  contest 
an  election  for  malconduct  on  the  part  of  the- 
judges  of  election,  but  constitutes  a  separate- 
ground  for  contest  under  the  express  provisions 
of  the  section, 
Milburn,  J.,  dissenting. 
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Appeal  from  District  Court,  Valley  County; 
Ileury  C.  Smith,  Judge. 

Election  contest  by  Eugene  D.  Coleman 
against  John  J.  Kerr.  Krom  a  judgment 
for  contestee,  contestant  apijeais.    Afflrmed. 

Ilurd  &  Dlgnnn,  W.  G.  Downing,  and  Jesse 
B.  Roote,  for  plaiutllT.  S.  C.  Ilerron  aud 
Sam  Stephenson,  for  respondent 

IIOLLOWAY,  J.  At  the  general  election 
held  In  1904,  Thomas  Dlgnan  was  the  Demo- 
cratic candidate  for  the  office  of  county  at- 
torney of  Valley  county,  and  this  respondent, 
Kerr,  was  the  Republican  nominee  for  the 
same  office.  The  facta  In  this  case  are  simi- 
lar to  those  in  the  cases  of  Pledge  v.  Griffith, 
83  Pac.  392,  and  Pledge  v.  Tweedie,  Id. 
393,  this  day  decided.  The  appeal  is  from 
a  Judgment  declaring  the  respondent,  Kerr, 
duly  elected  to  said  office. 

The  contentions  made  in  this  court  are 
the  same  as  those  advanced  in  the  cases 
above  referred  to,  and  the  decisions  in  those 
cases  determine  the  first  of  these  conten- 
tions adversely  to  the  appellant.  The  district 
court  found  that  the  respondent,  Kerr,  re- 
ceived 574  votes,  41  of  which  were  cast  at 
Poplar  precinct,  and  that  his  opponent,  Dlg- 
nan, received  556  votes,  7  of  which  were 
cast  at  Poplar  precinct ;  so  that,  if  the  votes 
cast  in  that  precinct  be  eliminated  from  con- 
sideration, the  result  of  the  election  would  be 
affected  and  the  respondent  would  have  failed 
of  election,  so  far  as  the  result  would  be 
affected  by  the  vote  of  that  precinct  alone. 
Throughout  the  statement  of  contest  the 
allegations  are  that  the  board  of  election 
judges  and  the  election  Judges  were  guilty 
of  malconduct,  specifying  wherein  such  mal- 
conduct  was  manifested,  and  In  their  brief 
counsel  for  appellant  say:  "The  statement 
of  contest  charges  malconduct  on  the  part 
of  the  board  of  judges  In  not  counting  legal 
votes  for  Thomas  Dlgnan,  and  In  counting 
illegal  votes  for  the  respondent,  John  J. 
Kerr."  Section  2010  of  the  Code  of  Civil 
Procedure  is  as  follows:  "Any  elector  of  a 
county,  town  or  city,  or  of  any  political  sub- 
division of  either,  may  contest  the  right  of 
any  person  declared  to  be  elected  to  an  office 
to  be  exercised  therein,  for  any  of  the  fol- 
lowing causes:  (1)  Tor  malconduct  on  the 
part  of  the  board  of  Judges,  or  any  member 
thereof.  (2)  When  the  person  whose  right 
to  the  office  is  contested  was  not,  at  the 
time  of  the  election,  eligible  to  such  office. 
(3)  When  the  person  whose  right  is  con- 
tested has  given  to  any  elector  or  inspector, 
Judge  or  clerk  of  the  election,  any  bribe  or 
reward,  or  has  offered  any  such  bribe  or 
reward  for  the  purpose  of  procuring  his 
election,  or  has  committed  any  other  offense 
against  the  elective  franchise,  defined  in  title 
4,  part  1,  of  the  Penal  Code.  (4)  On  ac- 
count of  illegal  votes." 

Under  the  allegations  of  this  statement 


of  contest  we  are  asked  to  consider  the 
question  whether  the  votes  cast  at  Poplar 
precinct  were  In  fact  legal  votes.  In  the 
absence  of  sections  2010  to  2025  inclusive, 
the  right  of  one  declared  to  be  elected  to 
public  office,  if  questioned,  would  have  to 
be  determined  by  quo  warranto  proceedings 
(section  1410,  Code  Civ.  Proc.),  and  in  such 
proceedings  any  ground  might  be  urged  which 
would  render  it  unlawful  for  the  person 
declared  tc  be  elected,  to  hold  or  exercise 
the  office.  But  the  provisions  of  section  2010 
above  afford  a  special  statutory  remedy,  pro- 
vided the  person  complaining  limits  his 
grounds  of  contest  to  the  particular  causes 
therein  mentioned.  Each  of  the  four  grounds 
enumerated  constitutes  a  separate  cause  of 
contest.  They  are  Independent  of  each  other, 
and,  while  a  complaining  party  might  Join 
grounds  of  contest  embracing  the  separate 
causes  mentioned,  if  he  does  not  do  so,  but 
elects  to  proceed  upon  one  particular  cause, 
be  is  deemed  to  have  waived  the  other 
causes  enumerated.  For  Instance;  if  he 
elects  to  proceed  upon  the  theory  that  the 
person  declared  elected  was  not  at  the  time 
of  the  election  eligible  to  such  office  (sub- 
division 2,  f  2010),  he  cannot  be  heard  to 
urge  In  this  court  for  the  first  time  that 
he  has  mingled  with  his  allegations  others 
under  which  he  should  be  permitted  to  show 
that  illegal  votes,  for  Instance,  were  counted 
for  the  successful  candidate,  or  that  the 
successful  candidate  had  been  guilty  of  any 
of  the  criminal  practices  enumerated  In  sub- 
division 3.  The  evident  purpose  of  the  stat- 
ute is  to  afford  to  the  person  whose  election 
is  contested  precise  information  of  the  par- 
ticular cause  or  ground  of  contest.  The 
ground  selected  in  this  instance  Is  malcon- 
duct on  the  part  of  the  election  Judges,  as 
specified  in  subdivision  1.  In  attempting  to 
enumerate  the  particulars  of  such  malcon- 
duct, it  is  alleged  that  they  received  and 
counted  for  the  contestee,  Kerr,  Illegal  votes, 
votes  cast  at  a  precinct  within  an  Indian 
reservation,  and  at  a  polling  place  established 
at  an  Indian  agency.  But  In  making  the 
reception  of  illegal  votes  a  separate  ground 
of  contest,  the  Legislature  particularly  ex- 
cepted such  cause  from  the  definition  of 
malconduct  on  the  part  of  the  judges  of 
election,  and  the  distinction  between  these 
grounds  of  contest  is  emphasized  by  section 
2015  of  the  Code  of  Civil  Procedure,  which 
provides  that  when  the  reception  of  illegal 
votes  is  urged  as  cause  of  contest,  the  con- 
testing party  cannot  give  any  testimony  rela- 
tive thereto,  unless  he  deliver  to  the  oppo- 
site party,  at  least  three  days  before  the 
trial,  a  written  list  of  the  number  of  illegal 
votes  and  by  whom  given,  which  he  intends 
to  prove  on  the  trial,  and  no  testimony  can 
be  received  of  any  Illegal  votes  except  such 
as  are  specified  In  such  list 

To  say  that  the  reception  of  illegal  votes 
may  be  classed  as  malconduct  on  the  part 
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of  tbe  Judges  of  election  would  be  to  nullify 
subdivlsiau  4  of  aecUon  2010  above,  wUile 
an  elementary  rule  of  statutory  construction 
requires  that  this  court  shall  give  meaning 
to  every  statutory  provision,  if  possible ;  and 
in  order  to  carry  that  rule  into  effect  It  Is 
necessary  for  us  to  say  that  malconduct 
on  the  part  of  the  Judges  of  election,  men- 
tioned in  subdivision  1  above,  must  of  ne- 
cessity consist  of  acts  entirely  separate  from 
the  reception  of  illegal  votes,  which  is  made 
a  distinct  ground  of  contest  Therefore,  in 
this  instance,  tbe  contestant  having  elected 
to  proceed  upon  the  ground  of  malconduct 
OD  the  part  of  the  Judges  of  election,  we 
may  not  Inquire  whether  or  not  facts  and 
circumstances  of  an  entirely  dlfTerent  char- 
acter from  those  selected  as  tbe  basis  for 
this  ground  of  contest  in  fact  existed.  Tbe 
question  as  to  whether  the  votes  cast  at 
Poplar  precinct  were  illegal,  under  section 
1245  of  the  Political  Code,  is  not.  therefore, 
before  us.  The  Judgment  is  affirmed. 
Affirmed. 

BBANTLT,   C.   J.,  concurs. 

MILBCRN,  J.  I  dissent  I  am  much  in- 
clined to  the  opinion  that  the  votes  cast  at 
Poplar  should  have  been  thrown  out  at  the 
trial  of  the  contest  The  statement  of  the 
contestant  is  not  such  as  a  careful  lawyer 
should  have  drawn,  but  I  think  it  Is  fairly 
implied  therein  that  one  of  the  grounds  of 
the  contest  was  "on  account  of  illegal  votes." 
Subdivision  4,  f  2010,  Code  Civ.  Proc.  It 
is  true  that  section  2015  requires  that  tbe 
contestant  at  least  three  days  before  the 
trial,  shall  deliver  to  the  opposite  party  a 
written  list  of  the  number  of  Illegal  votes 
and  by  whom  given,  which  he  intends  to 
prove  on  tbe  trial.  But  I  thlnlc  the  state- 
ment made  the  point,  lamely  perhaps,  that 
all  the  votes  cast  at  Poplar  on  the  Indian 
Reserve  were  illegal,  although  it  is  stated 
in  a  mass  of  matter  coming  after  the  designa- 
tion of  malconduct  of  the  Judges  as  ground 
of  contest  Does  not  this  maice  it  certain 
as  to  what  votes  and  voters  were  attaclied? 
Was  not  the  object  of  the  requirement  of 
notice  fnlly  attained?  The  pollboolis  and 
ballots  made  it  all  clear,  and  they  were  to 
be  had  at  least  three  days  before  the  trial. 
The  object  is  to  prevent  surprise  to  tbe  con- 
testee  as  to  which  of  the  votes  and  voters  the 
contestant  refers. 

In  my  opinion,  all  of  tbe  proceedings  in 
and  about  the  election  at  Poplar — all  being 
within  the  Indian  Reserve — ^were  illegal  and 
void.  If  the  votes  there  cast  had  been  thrown 
out,  Mr.  Kerr  would  not  have  bad  a  majority, 
and  his  opponent  would  have  been  declared 
elected.  It  is  difficult,  on  the  papers  in  this 
case,  to  decide;  but  for  the  reasons  given 
by  me  above,  I  am  inclined  to  tbe  belief 
that  tbe  opinion  of  the  majority  of  tbe  court 
is  erroneous,  and  that  tbe  correct  conclusion 
has  not  been  reached. 


MOORE  V.  GRIFFIN  et  al. 
(Supreme  Court  of  Kansas.    Nov.  11,  IOC).) 

1.  Deed  —  Constbuction  —  Exceptions  — 
Resebvations. 

A  deed  to  real  estate  contained  the  follow- 
ing provision :  "Reserving  to  said  parties  of 
the  first  part  all  tlie  rights,  privileges,  and  bene- 
fits secured  •  •  •  under  an  oil  and  gas 
lease  executed  by  said  parties  of  tbe  first  part, 
*  *  •  with  full  power  and  right  to  renew 
or  extend,  change,  or  modify  said  lease  •  *  • 
as  fully  and  to  the  same  extent  as  though  this 
conveyance  bad  not  been  executed.  It  is  in- 
tended hereby  to  reserve  all  oil  and  gas  privi- 
leges in  and  to  said  premises."  This  constitutes 
an  exception,  and  not  a  reservation.  The  title 
to  the  oil  and  gas  in  said  lands  remained  in 
the  grantors. 

2.  Vendob  and   Pubcuaseb  —  Bona   Fide 
pubcuaseb— constbuctive   xoticb. 

The  owners  of  lands  make  a  lease  of  the  oil 
and  gas  privileges  in  the  lands.  Thereafter  they 
convey  the  lands  by  warranty  deed  excepting 
and  reserving  all  rights  and  privileges  secured 
to  them  by  the  lease  and  '"all  oil  and  gas  privi- 
leges in  and  to  said  premises."  Their  grantee 
conveys  by  general  warranty  to  another  without 
any  reservation  or  exception.  Thereafter  the 
oil  and  gas  lease  is  canceled  by  consent  of  the 
parties  to  the  lease.  All  of  the  conveyances 
being  of  record,  a  subsequent  purchaser  of  the 
lands  purchases  with  constructive  notice  and 
taites  no_  interest  in  tbe  oil  and  gas ;  and  the 
cancellation  of  the  lease  does  not  extinguish 
the  rights  of  the  original  owners,  nor  vest  the 
right  to  the  oil  and  gas  in  the  owner  of  the 
lands  at  the  time  of  such  cancellation. 
(Syllabus  by  the  Court) 

Error  from  District  Court  Wilson  County; 
L.  Stlllwell,  Judge. 

Action  by  M.  A.  Moore  against  Joel  Grif- 
fin and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

Plaintiff  brought  this  action  to  quiet  the 
title  to  160  acres  of  land  in  Wilson  county 
against  Joel  Griffin  and  wife.  The  case 
was  tried  by  the  court  and  defendants  had 
Judgment  from  which  plaintiff  appeals.  On 
September  24,  1894,  defendants  owned  the 
land  In  fee.  On  that  date  they  conveyed 
by  general  warranty  deed  to  Susan  J.  Gore, 
who  afterward  conveyed  to  another,  and  by 
regular  conveyances  the  title  passed  to  plain- 
tiff, March  5,  1901.  The  deed  made  by  de- 
fendants to  Susan  J.  Gore  contained  an  ex- 
ception or  reservation  out  of  which  arises 
the  sole  contention  in  this  case.  The  deed 
recites  a  consideration  of  $C.000  and  In  the 
granting  clause,  following  the  description 
of  the  land,  is  this  provision:  "Reserving  to 
said  parties  of  the  first  part  their  heirs  and 
assigns,  all  the  rights,  privileges,  and  bene- 
fits secured  to  the  party  of  the  first  part  un- 
der an  oil  and  gas  lease  executed  by  said  par- 
ties of  tbe  first  part  to  Guffey  and  Galey, 
dated  April  9,  1894,  with  full  power  and 
right  to  renew  or  extend,  change  or  modify, 
said  lease  with  the  said  Guffey  and  Galey, 
or  their  heirs  and  assigns  as  fully,  and  to  tbe 
same  extent,  as  though  this  conveyance  had 
not  been  executed.  It  is  Intended  hereby 
to  reserve  all  oil  and  gas  privileges  In  and  to 
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salA  premises,  and  to  lease  and  transfer  tbe 
same."  The  warranty  clause  of  the  deed 
closes  as  follows:  "Except  as  above  set 
forth,  and  tbe  right  at  all  times  to  enter 
upon  said  premises  to  operate  for  oil  and 
gas."  The  oil  and  gas  lease  referred  to  in 
the  deed  had  been  executed  to  Guffey  and 
Galey  by  defendants  several  months  prior  to 
their  conveyance  to  Susan  Gore,  and  con- 
tained the  usual  provisions.  It  was  duly 
recorded  in  April,  1896,  but  prior  to  the  pur- 
chase of  the  lands  by  plaintiff.  In  March, 
1896,  defendant  Joel  Griffin  made  an  exten- 
sion and  what  purports  to  be  an  assignment 
of  bis  lease  to  tbe  Forest  Oil  Company  and 
in  August,  1897,  with  the  consent  of  GufCey, 
and  Galey,  and  the  Forest  Oil  Company,  the 
lease  was  canceled.  These  transfers  and  the 
release  were  attached  to  the  original  lease 
and  duly  recorded.  In  none  of  the  convey- 
ances subsequent  to  tbe  first,  from  tbe  Grif- 
fins to  Mrs.  Gore,  was  any  reference  made  to 
this  lease  or  to  any  exception  or  reservation 
of  the  oil  and  gas,  and  plaintiff  claims  that 
he  purchased  without  actual  or  constructive 
notice  to  either. 

v  T.  J.  Hudson,  for  plaintiff  in  error.  Gates 
&  Cates  and  B.  F.  Sbinn,  for  defendants  in 
error. 

PORTER,  J.  (after  stating  the  facts). 
Plaintiff  in  error  fails  to  specify  in  his  brief 
any  errors  complained  of  as  required  by  rule 
10  of  this  court  (79  Pac.  Ix),  and  the  judg- 
ment might  be  affirmed  for  this  reason.  It 
Is  a  case,  however,  in  which  particular  speci- 
fications are  not  so  material.  The  main  con- 
tention is  that  tbe  judgment  is  not  sustained 
by  sufficient  evidence,  and  is  contrary  to  law. 
Most  of  tbe  testimony  is  in  reference  to  the 
actual  knowledge  plaintiff  bad  of  tlie  lease 
and  exception  referred  to  in  the  first  deed. 
The  court  very  properly  ruled  all  of  it  out 
of  the  case.  Whether  he  had  actual  notice 
was  Immaterial.  He  was  bound  by  the  re- 
citals in  the  former  deed.  Knowles  v.  Wil- 
liams, 58  Kan.  221,  228,  48  Pac.  8."56.  The 
case  turns  upon  the  force  and  effect  of  the 
provision  in  the  deed.  Plaintiff  argues  that 
it  Is  an  exception  instead  of  a  reservation. 
Considerable  learning  has  been  expended  in 
refining  the  distinctions  between  an  excep- 
tion In  a  deed  and  a  reservation.  Strictly 
speaking,  a  reservation  is  something  created 
or  reserved  out  of  the  thing  granted  that 
was  not  In  existence  before,  while  an  ex- 
ception must  be  a  part  of  tbe  thing  granted. 
Winston  V.  Johnson,  42  Minn.  308,  43  N.  W. 
-958.  A  similar  provision  in  a  deed  was  held 
to  be  an  exception,  and  not  a  reservation, 
In  Barrett  et  al.  v.  Kansas  &  T.  Coal  Co. 
(Kan.)  79  Pac.  150.  There  the  provision 
was  as  follows:  "This  deed  is  made  subject 
to  the  following  exceptions,  reservations  and 
conditions,  to  wit,  •  •  •  the  said  party 
of  the  first  part  hereby  reserves  the  coal  and 
other  minerals  underlying  said  land." 


The  deed  In  that  case  contained  both 
words,  "exceptions"  and  "reservations";  but 
otherwise  tbe  provision  is  similar  to  tbe  one 
here.  The  modem  tendency  of  tbe  courts 
lias  been  to  brush  aside  these  fine  distinc- 
tions, and  look  to  the  character  and  effect 
of  the  provision  Itself.  Gould  v.  Howe, 
131  111.  490,  23  N.  E.  602.  Whfle  tbe  dis- 
tinction between  an  exception  and  a  reserva- 
tion In  a  deed  is  well  established,  tbe  words 
are  frequently  used  interchangeably  and  syn- 
onymously. 11  A.  &  E.  Enc.  of  Law  (2d  Ed.) 
p.  555.  In  Balnbrldge  on  Mines  and  Miner- 
als, 34,  it  is  said:  "The  severance  of  mines 
Is  usually  effected  by  exceptions  in  deeds  of 
assurance,  which  transfer  the  freehold  In 
tbe  surface  and  reserve  tbe  mines.  An  ex- 
ception is  distinguished  from  a  reservation  by 
its  being  part  of  tbe  thing  granted  and  in 
existence  at  the  time  of  the  grant,  while  the 
latter  is  a  right  of  new  creation  arising  out 
of  the  subject  of  the  grant  They  are  differ- 
ent in  legal  effect,  but  In  their  creation  'there 
Is  no  magic  in  words,'  and  if  tbe  meaning 
is  clear,  either  of  the  above  expressions  will 
operate  for  the  purpose  designated.  They 
are  also  construed  exactly  in  tbe  same  way 
as  actual  grants.  In  either  case  the  law  fa- 
vors their  construction  by  giving  them  all 
proper  and  necessary  incidents."  "The  own- 
er of  land  may  convey  a  surface  estate  in 
fee  in  it,  and  reserve  to  himself  an  estate 
in  fee  in  the  minerals,  or  any  particular 
species  of  them;  In  which  case  the  vendor 
holds  a  distinct  and  separate  estate  in  tbe 
minerals.  By  this  severance  each  estate 
is  subject  to  the  law  of  descent,  devise,  and 
conveyance."  Klncald,  etc.,  t.  McGowan, 
etc.,  88  Ky.  91,  4  S.  W.  802,  13  I...  B.  A.  289. 
Another  case  very  much  in  point  Is  Murray 
V.  Allred,  100  Tenn.  100,  43  S.  W.  3^.  39 
L.  R.  A.  249,  66  Am.  St  Rep.  740.  There 
the  owner  convej-ed  tbe  lands,  reserving 
"  'all  mines,  minerals,  and  metals  in  and  un- 
der the  land.' "  His  grantee  conveyed  by 
general  warranty  without  any  reservation. 
Allred  who  took  by  regular  chain  of  con- 
veyances brought  an  action  to  determine  the 
ownership  of  tbe  petroleum  oil  beneath  the 
lands,  claiming  that  oil  is  not  a  mineral,  but 
that  if  it  should  be  held  to  be  a  mineral, 
bis  possession  of  tbe  surface  was  adverse  to 
the  claim  of  defendant  to  the  oil.-  The  court 
in  an  exhaustive  opinion  held  that  oil  is  a 
mineral,  and  recognized  the  doctrine  that 
tbe  exception  in  the  deed  separated  the  es- 
tate in  tbe  minerals  from  tbe  estate  in  the 
lands,  and  that  the  possession  of  tbe  surface 
of  the  land,  without  any  denial  of  the  miner- 
al rights,  was  not  adverse  to  the  claim  of 
tbe  owner  of  tbe  minerals.  Different  es- 
tates may  be  created  In  tbe  surface  and  soil 
of  lands  and  tbe  underlying  strata  in  which 
minerals,  oils,  and  gas,  may  be  found;  and 
this  separation  of  estates  may  be  accomplish- 
ed by  an  exception  in  the  deed  conveying 
the  lands  by  which  tbe  grantor  carves  out 
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and  retains  the  rigbt  to  tbe  mineralB  In  the 
luud.  The  right  retained  by  the  exception 
Is  the  ownership  of  the  minerals.  Chartlera 
BlO'.-k  Coal  Co.  t.  Mellon,  1S2  Pa.  286,  25 
Atl.  507.  18  L.  R.  A.  702,  84  Am.  St  Rep. 
«>45:  Keen  v.  Bartlett,  41  W.  Va.  658,  23 
S.  E.  GG4,  31  L.  B.  A.  128,  66  Am.  St  Bep. 
S&4. 

Plaii><Ifl  contends,  however,  that  the  can- 
cellation of  the  Guffey  and  Gale;  lease,  men- 
tioned in  the  exception,  operated  to  extin- 
guish the  rights  of  defendants  therein,  and 
to  cast  or  rest  upon  the  then  owner  of  the 
lands  all  the  rights  In  the  oil  and  gas. 
Farnum  v.  Piatt,  8  Pick.  339,  19  Am.  Dec 
830,  is  In  point  Tbe  owner  of  land,  having 
leased  a  stone  quarry  thereon  for  a  term  of 
years,  conveyed  the  land,  reserving  the  use 
of  the  quarry  until  the  expiration  of  the 
lease.  During  the  continuance  of  the  term, 
the  lease  was  canceled  by  consent  It  was 
beld  that  this  did  not  extinguish  tbe  reserva- 
tion, but  that  would  continue  until  the  end  of 
the  term.  Besides,  the  rights  of  defendants 
in  the  oil  and  gas  do  not  depend  upon  tbe 
existence  of  the  lease.  Tbe  deed  excepted 
and  saved  to  them,  not  only  their  rights  un- 
der tbe  lease,  but  "all  oil  and  gas  privileges 
In  and  to  snld  premises."  Tbe  provision  In 
the  deed  to  Mrs.  Gore  Is  an  exception  as  dis- 
tinguished from  a  reservation.  Its  force  and 
effect  was  to  carve  out  a  separate  estate  In 
the  oil  and  gas  from  the  estate  in  the  sur- 
face soil.  The  title  to  tbe  surface  and  soil 
of  tbe  lands  passed  to  tbe  grantee.  Tbe 
title  to  and  ownership  of  tbe  oil  and  gas  In 
tbe  lands  remained  with  tbe  grantors. 

The  Judgment  will  be  affirmed.  All  the 
Justices  concurring. 

fit  Kan.  160) 

LEVITT  T.  CITI  OF  WILSON. 
(Supreme  Court  of  Kansas.    Nov.  11,  190S.) 

1.  MONICrPAL      COBPOBATIONS    —    COBFOBATX 
HXISTENCB — COLLATEBAX    ATTACK. 

The  regularity  of  the  organization  and 
corporate  eziatence  of  a  city  is  not  open  to  at- 
tack by  a  private  individual  in  a  collateral  pro- 
ceeding. 

[Ed.  Note. — For  cases  in  point,  see  voL  86, 
Cent.  Dig.  Mnnicipai  Corporations,  i  42.] 

2.  Same— OiTT  Limits— Aobicui.tubal  Lards. 

Unplatted  land  used  for  agricultural  pur- 

Ces   may   be   included   within  the  corporate 
its  of  a  city,  and  subjected  to  tbe  payment 
of  city  taxes. 

[Ed.  Note. — For  cases  in  point  see  vol.  86, 
Cent.  Dig.  Municipal  Corporations,  S  12.] 

8.  Statutes — Sfeciai,  Acts— Axtekatior   of 

City  Limits. 

Section  100,  c  528,  p.  804,  Laws  1903,  a 
q)ecial  act  which,  among  other  things,  purports 
to  withdraw  a  tract  of  land  from  the  city  of 
Wilson,  la  unconstitutional  and  void. 

(Syllabus  by  the  Court) 

Error  from  District  Conrt,  Eillaworth  Conn- 
ty;  R.  R.  Rees,  Judge. 

Action  by  George  L.  Levitt  against  the 
dty  of  Wilson.  Judgment  for  defendant, 
vid  plalntUC  brings  error.    Affirme<L 


Ira  B,  Lloyd,  for  plaintiff  In  error.  N. 
Coover  and  David  Ritchie,  for  defendant  In 
error. 

JOHNSTON,  C.  J.  George  L  Levitt  con- 
tended in  this  action  that  the  city  of  Wilson 
was  exercising  municipal  control  over  real 
property  of  bis  which  was  not  within  tbe 
corporate  limits  of  tbe  city.  In  1883  tbe 
Judge  of  tbe  district  court  upon  a  petition, 
undertook  to  organize  the  city  of  Wilson  by 
making  an  order  of  incorporation  which  fixed 
the  boundaries,  prescribed  tbe  time  for  the 
first  election,  and  made  provision  for  con- 
ducting tbe  election.  Tbe  land  in  question 
was  implatted,  and  baa  remained  so  ever 
since,  and  while  it  waa  within  tbe  exterior 
limits  tbe  city  did  not  levy  w  collect  any 
taxes  upon  it  nntil  1902.  Streets  were  ex- 
tended through  a  portion  of  tbe  land  in  1891, 
when  it  was  owned  by  the  Union  Pacific  Rail- 
road Company,  and  the  damages  then  awarded 
for  tbe  land  appropriated  were  accepted  by 
the  company. 

Tbe  plalntifF  contended  that  tbe  proceedings 
to  Incorporate  were  not  regular  and  .  valid, 
and  that  even  if  tbe  corporation  is  valid, 
tbe  lands  in  question  were  not  legally  includ- 
ed, and,  if  tbe  lands  were  ever  legally  brought 
within  tbe  corporate  limits,  they  were  taken 
out  by  virtue  of  a  provision  of  chapter  629, 
p.  779,  of  the  Laws  of  1908.  None  of  these 
contentions  were  sustained  by  the  trial  conrt 
Tbe  validity  of  the  incorporation  is  assailed 
because  of  tbe  supposed  insufficiency  of  the 
petition  upon  which  the  district  Judge  acted, 
and  of  irregularities  in  tbe  making  of  tbe 
order.  The  order  of  incorporation  purports 
to  have  been  made  by  the  district  Judge, 
and  It  was  entered  upon  the  Journal  of  the 
district  court  as  the  statute  required.  The 
name  of  the  Judge  is  not  signed  at  the  end  ot 
the  order,  but  tbe  statute  does  not  in  terms 
require  it  to  be  so  signed.  It  Is  said  that 
tbe  petition  did  not  contain  tbe  requisite 
number  of  signers.  But  such  as  it  was  tbe 
Judge  acted  upon  it  and  made  an  order  of  in- 
corporation in  tbe  usual  form.  Proceeding 
upon  tbe  theory  that  tbe  organization  was 
legal  and  effective,  it  has  exercised  the  func- 
tions of  a  dty  and  maintained  a  corporate 
existence  for  about  20  years.  There  was 
statutory  authority  for  tbe  incorporation 
of  such  a  city,  and,  if  it  be  assumed  that  it 
was  informally  and  irregularly  organized,  it 
became  at  least  a  de  facto  municipality.  Tbe 
regularity  of  tbe  organization  and  its  right 
of  existence  might  be  challenged  by  the  state 
at  tbe  Instance  of  tbe  county  attorney  or  At- 
torney General,  but  it  Is  not  open  to  attack 
by  a  private  Individual  in  a  collateral  pro- 
ceeding. Mendenball  v.  Burton,  42  Kan.  670, 
22  Pac.  558 ;  In  re  Short  47  Kan.  250,  27  Pac. 
1005;  Kansas  Town  ft  Land  Company  v. 
Allen  (Kan.  App.)  51  Paa  804.  The  fact 
that  the'  land  was  unplatted  did  not  prevent 
its  inclusion  as  a  part  of  the  city,  and  it 
has  been  held  that  land  within  the  lim;,^  v^i: 


Digitized  by  VjOOQ IC 


398 


83  PAOIFIC  RiSPORTEB. 


(Kan. 


the  city,  although  used  for  agricultaral  pur- 
poses, may  be  subjected  to  the  payment  of 
city  taxes.    Mendenhall  t.  Burton,  Bupra. 

The  remaining  contention  is  that  the  land 
was  excluded  from  the  corporate  limits  of  the 
city  by  force  of  chapter  529,  p.  779,  Laws 
1903.  That  is  a  special  act  applying  to  a 
great  many  muncipaiities,  and  section  109 
provides  that  "so  much  of  the  city  of  Wil- 
son, Ellsworth  county,  Kansas,  described  as 
follows  [giving  description]  an  area  of  eleven 
and  twenty  one-hundredths  acres,  be  and  the 
same  is  hereby  vacated  as  the  city  of  Wilson 
in  said  county,  and  that  the  same  be  restored 
to  Its  original  condition."  It  will  be  observ- 
ed that  the  act  does  not  purport  to  vacate  any 
lots  or  blocks,  and,  in  fact,  there  were  none 
to  vacate,  as  it  was  an  implatted  tract.  It 
does  assume,  however,  to  vacate  a  part  of 
the  city  Itself,  thus  taking  the  land  of  plain- 
tiff out  of  the  corporate  limits  and  restoring 
It  to  its  original  condition.  Under  our  Con- 
stitution special  legislation  with  respect  to 
municipal  corporations,  or  affecting  corporate 
powers,  is  not  permissible.  Const,  art.  12, 
fS  1,  5.  It  is  well  settled  that  special  legis- 
lation purporting  to  enlarge  or  diminish  the 
corporate  limits  of  a  city  is  invalid.  Gray 
V.  Crockett,  30  Kan.  138,  1  Pac.  50 ;  Commis- 
sioners of  Shawnee  County  v.  State,  49  Kan. 
486,  31  Pac.  149;  Conklln  v.  Hutchinson,  65 
Kan.  582,  70  Pac.  587. 

It  Is  argued  that  vacation  may  be  accom- 
plished by  a  special  act,  and  under  the  gener- 
al law  (chapter  66,  p.  92,  Laws  1893)  such 
vacation  ipso  facto  excludes  such  part  from 
the  corporate  limits.  In  this  case  the  general 
law  can  have  no  application,  as  the  special 
act  Itself  purports  to  withdraw  the  territory 
In  question  fjom  the  city.  The  only  kind  of 
vacation  Intended  was  the  taking  of  the  tract 
from  the  city  limits  and  the  restoring  of  It 
to  the  status  it  had  before  incorporation. 
Even  if  no  more  than  the  vacation  of  a  plat- 
ted portion  of  the  city  had  been  Intended,  the 
corporate  limits  could  not  have  been  changed 
by  the  passing  of  a  special  and  invalid 
act  operating  in  connection  with  a  genera] 
law.  It  has  just  been  held  that  It  must 
have  been  wholly  accomplished  by  a  general 
law.   Davenport  v.  Ham  (just  decided)  infra. 

The  judgment  of  the  district  court  will  be 
affirmed.    All  the  Justices  concurring. 


DAVENPORT  v.   HAM. 

(Supreme  Court  of  Kansas.    Nov.  11,  1905.) 

1.  Statutes  —  Special  Act— Boundabies  of 
City. 

Tlie  boundaries  of  a  city  cannot  be  changed 
by  a  special  act  of  the  Legislature. 

2.  Same — Corporate  Powers. 

A  general  statute  which  attempts  to  confer 
upon  special  laws  subsequently  passed  the  effect 
of  changing  the  boundaries  of  cities  violates 
section  1,  art.  12,  of  the  Constitution,  and  is 
void. 
(Syllabus  by  the  Court.) 


Error  from  District  Court,  Books  0>ant7; 
Chas.  W.  Smith,  Judge. 

Action  by  W.  B.  Ham  against  W.  L. 
Davenport  Judgment  for  plaintiff,  defend- 
ant brings  error.    Reversed. 

S.  N.  Hawkes,  for  plaintiff  in  error.  W.  B. 
Ham,  for  defendant  in  error. 

GREENE,  J.  W.  B.  Ham  obtained  a  per- 
petual injunction  against  W.  I*  Davenport, 
treasurer  of  Rooks  county,  restraining  him, 
as  treasurer,  from  selling  certain  lands  In 
Wood's  addition  to  the  city  of  Stockton  for 
the  unpaid  city  taxes  for  1902. 

The  only  question  which  we  are  called  upon 
to  determine  is  the  constitutionality  of  sec- 
tion 636,  Gen.  St  1901  (section  2,  c.  66,  p. 
92,  Laws  1893),  which  reads:  "If  any  town- 
site  or  portion  of  a  town-site  containing  more 
than  five  acres  shall  hereafter  be  vacated  by 
the  board  of  county  commissioners  or  by  act 
of  the  Legislature,  and  such  town-site  or 
portion  of  a  town-site  Is  at  the  time  a  part 
of  a  city  of  the  first,  second  or  third  class, 
the  act  of  vacation  thereof  shall  of  itself  de- 
tach the  same  from  such  municipal  corpora- 
tion, and  It  shall  no  longer  be  a  part  of  such 
city,  nor  Included  within  the  corporate  limits 
thereof."  The  lots,  blocks,  streets,  and  al- 
leys In  Wood's  addition  to  the  city  of  Stock- 
ton, containing  more  than  five  acres,  were 
vacated  by  chapter  326,  p.  476,  Laws  1893. 
It  is  contended  by  the  defendant  In  error 
that  by  the  provisions  of  section  636  the  land 
in  which  the  streets  and  alleys  were  vacated 
by  chapter  326  were  thereby  detached  from 
the  city,  and  thereafter  were  not  subject  to 
the  payment  of  city  taxes.  Section  1  of  ar- 
ticle 12  of  our  Constitution  reads:  "The  Leg- 
islature shall  pass  no  special  act  conferring 
corporate  powers."  It  has  been  determined 
In  this  state  that  this  provision  Includes  mu- 
nicipal corporations.  City  of  Wyandotte  v. 
Wood,  5  Kan.  603;  Atchison  v.  Bartholow,  4 
Kan.  124 ;  Gray  v.  Crockett,  30  Kan.  138, 1  Pac. 
50.  It  has  also  been  held  that  an  act  chan- 
ging the  boundaries  of  a  city  Is  an  act  con- 
ferring corporate  powers.  Gray  v.  Crockett, 
supra;  Commissioners  of  Shawnee  County  v. 
State  ex  rel.,  49  Kan.  486,  31  Pac.  149. 

Chapter  326,  p.  476,  Laws  1895,  Is  a  special 
act,  and  could  not  change  the  limits  of  the 
city  of  Stockton.  It  could  only  have  such 
effect  in  conjunction  with  section  636.  There 
can  be  no  doubt  that  it  was  the  Intention  of 
the  Legislature  that  it  should  operate  to  de- 
tach from  the  corporate  limits  of  any  city 
In  Kansas  all  territory  In  which  the  lots, 
blocks,  streets,  and  alleys  should  thereafter 
be  vacated.  It  is  a  rule  of  construction  of 
statutes  that,  where  several  statutes  have 
been  enacted  relating  to  the  same  subject, 
they  should  be  construed  together  and  har- 
monized, and  each  given  the  meaning  intend- 
ed by  the  Legislature,  and  the  two  statutes 
under  consideration  should  be  so  construed. 
If  section  636  should  be  given  the  force  io- 
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tended,  tbe  tiCglslattire  could  change  the 
bonndarles  of  a  city  by  special  act  It  would 
Uma  accompHsh  by  Indirection  that  which 
the  Oonstltntlon  has  Imperatively  forbidden. 
The  Legislature  cannot  enact  a  law  which 
will  give  to  It  the  power  to  subsequently  vio- 
late the  Constitution.  It  cannot  without  vio- 
lating this  provision  of  the  Constitution  en- 
act a  law  the  purpose  and  effect  of  which  Is 
to  give  to  special  acts  subsequently  passed 
the  force  and  effect  of  changing  the  corporate 
limits  of  cities.  Chapter  326,  being  special, 
cannot  be  broadened,  nor  converted  Into  a 
general  law  conferring  corporate  powers,  by 
the  provisions  of  any  previously  existing  law. 
It  has  Just  been  held  In  Levitt  v.  City  of 
Wilson,  83  Pac.  397,  that  section  109,  c.  529, 
p.  804,  Laws  1903,  which  undertook  to  with- 
draw certain  lands  from  the  corporate  limits 
of  the  city  of  Wilson,  violated  sections  1  and 

5  of  article  12  of  the  Constitution,  because 
It  was  a  special  act  and  contemplated  the 
change  of  the  corporate  limits  of  a  city.  Sec- 
tion 636  Is  a  plain  attempt  to  evade  thU 
constitutional  provision  by  providing  that  its 
provisions  shall  be  read  Into  all  special  acts 
subsequently  passed  vacating  streets  and  al- 
leys. It  is  therefore  unconstitutional  bd  far 
as  it  attempts  to  confer  ujpon  special  acts  of 
the  Legislature  subsequently  passed  the 
effect  of  a  general  law  granting  corporate 
powers. 

We  might  rest  this  case  here,  but  It  Is 
urged  that  section  636  was  held  to  be  con- 
stitutional In  Town  Company  v.  Smith  Center, 

6  Kan.  App.  252,  51  Pac.  801,  which  was 
affirmed  by  this  court,  and  also  in  Town  Com- 
pany v.  Mclean,  7  Kan.  App.  101,  53  Pac. 
76.  An  examination  of  these  cases  will  dis- 
close that  section  636  was  not  Involved  In 
either.  The  streets  and  alleys  in  the  lands 
Involved  In  those  controversies  had  been  va- 
cated prior  to  the  passage  of  the  act  of  1803. 
The  question  presented  In  those  cases  was  the 
constitutionality  of  section  635.  Whatever 
might  be  the  Judgment  of  the  court  upon  the 
constltntlonallty  of  that  section,  it  is  not  In- 
volved in  this  case,  and  we  have  no  occasion 
to  pass  upon  it. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  instructions  to  set  aside  the 
permanent  injunction.  All  the  Justices  con- 
curring. 


RUOGLES  et  al.  v.   SPINDLE  BOTTOM 

OIL  &  GAS   CO.   OF  CIIANUTB, 

KAN.,  et  al. 

(Supreme  Court  of  Kansas.    Nov.  11,  1905.) 

Mines  and  Minebals  —  Leases  —  Settino 
Aside — Fbaxjd. 

Where  a  lessee  of  lands  for  oil  and  gas 
purposes  falsely  represented  that  he  had  a  drill 
which  he  was  bringing  to  tbe  field  and  that  it 
would  be  put  in  operation  inside  of  30  days, 
and  in  reliance  thereon  a  lease  was  executed 
providing  that  on  failure  to  drill  an  oil  or  gas 


well  within  six  months  tbe  contract  should 
cease,  an  action  to  set  aside  the  lease  on  ac- 
count of  fraud  in  the  statement  as  to  tbe  drill 
could  not  be  maintained. 

Error  from  District  Court  Wilson  County ; 
L.  Stillwell,  Judge. 

Action  by  S.  H.  Ruggles  and  others  against 
the  Spindle  Bottom  OH  &  Gas  Company  of 
Chanute,  Kan.,  and  others.  From  a  Judg- 
ment sustaining  a  demurrer  to  the  petition, 
plaintiflTs  bring  error.    Affirmed. 

T.  J.  Hudson,  for  plaintiffs  In  error. 
Lapham  &  Brewster,  for  defendants  in  error. 

PER  CURIAM.  The  petition  alleges  that. 
In  the  preliminary  conversation  which  led 
up  to  the  making  of  a  written  contract  of 
lease  of  lands  for  oil  and  gas  purposes,  the 
agent  of  tbe  lessee,  for  the  purpose  of  In- 
ducing lessors  to  make  the  contract  repre- 
sented that  said  company  (lessee)  had  a  drill 
loaded  on  the  cars  at  Chanute  for  the  pur- 
pose of  bringing  tbe  drill  to  tbe  field  of  leases 
then  being  taken  by  said  company,  and  that 
said  drill  would  be  put  in  operation  In  said 
field  inside  of  30  days  from  said  Slst  day  of 
October,  1902.  And  further  the  petition  al- 
leges that  said  statements  and  promises  were 
false  but  were  believed  and  relied  upon  by 
the  lessors  as  true,  and  that  relying  there- 
on they  did  on  the  same  day  enter  into  a 
contract  in  writing,  wblch,  among  other 
things,  provided  as  follows:  "In  case  no 
oil  or  gas  well  be  drilled  on  said  premises 
within  six  months  of  date  hereof,  all  rights 
and  obligations  secured  under  this  contract 
shall  cease  upon  notice  In  writing  by  the 
party  of  the  first  part,  unless  the  second 
party  shall  elect  thereafter  from  year  to 
year  to  continue  this  lease  In  force  as  to  all 
or  any  portion  of  said  premises  by  paying 
at  the  expiration  of  each  year  an  annual 
rental  of  fifty  cents  per  acre  for  all  said 
premises,  or  such  portion  as  It  may  designate 
until  well  is  drilled  upon  said  premises." 

This  action  was  brought  to  set  aside  the 
lease  on  account  of  fraud  and  this  was  the 
only  fraud  alleged  or  proven.  There  Is  no 
claim  of  mistake  or  misunderstanding  as  to 
the  terms  of  the  written  contract  or  that 
the  same  does  not  fairly  express  the  final 
agreement  of  tbe  parties.  Failure  to  do  a 
thing  at  tbe  time  it  is  promised  to  be  done, 
which  time  is  subsequent  to  the  promise,  does 
not  relate  back  and  make  the  promise  fraudu- 
lent, especially  when  the  parties,  after  the 
verbal  promise,  enter  into  a  written  contract 
which  provides  another  and  later  time  for 
the  performance  of  the  thing  promised. 
Neither  Is  it  a  material  misrepresentation, 
even  if  false,  that  the  company  bad  a  drill 
loaded  on  tbe  cars  at  Chanute  for  the  pur- 
pose of  bringing  the  drill  to  the  field  when 
the  written  contract  into  which  the  oral 
negotiations  merged,  allowed  the  company 
six  months  at  least  to  do  such  drilling. 
The  demurrer  was  properly  sustained. 
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MOORE  V.  WA-MBM30   et  al. 
(Bapreme  Oonrt  of  Kansas.    Nov.  11,  1905.) 

1.  Appeal— Review— Pbesumptionb. 

In  the  absence  of  any  showing  to  the  con- 
trary, an  order  of  revivor  made  by  the  district 
court  will  be  presumed  by  this  court  to  have 
been  properly  and  legally  made. 

2.  Indians— Allotment  of  Lands — Citizen- 
ship. 

When  lands  Gomposing  an  Indian  reserva- 
tion have  been  allotted  and  patented  in  severalty 
among  the  members  of  the  band  or  tribe'  of 
Indiana  occupying  such  lands,  each  and  every 
allottee  becomes  a  citizen  of  the  state  wherein 
such  reservation  is  located,  and  subject  to  the 
laws  thereof. 

3.  Same— Mabbiaoe— DivoBCE— Validitt. 

A  marriage  or  divorce  between  members  ot 
an  Indian  tribe,  valid  under  the  rules  and 
customs  of  such  tribe,  will  be  recognized  and 
enforced  by  the  courts  of  this  state:  but  a 
marriage  or  divorce  between  Indians  after  they 
becon)te  citizens  of  this  state  must  be  in  com- 
pliance witli  the  laws  of  this  state. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Marriage,  {  6.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Jackson  Coun- 
ty; Marshall  Gephart,  Judge. 

Action  by  J.  P.  Moore,  administrator  of 
Wa-me-go,  against  Henry  Wa-me-go  and  Nah- 
con-be,  alias  Henry  Clay  Bear.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Reversed. 

Crane  and  Woodburn  Bros.,  for  plaintiff  In 
error.    J.  A.  Rokes,  for  defendants  In  error. 

GRAVES,  J.  This  action  was  commenced 
In  the  district  court  of  Jackson  county.  May 
2,  1903,  to  partition  property  belonging  to 
the  estate  of  Shough-ne-glsh-go-quah,  deceas- 
ed. The  plaintiff,  Wa-me-go,  and  the  de- 
fendant Nah-con-be,  alias  Henry  Clay  Bear, 
each  claimed  to  have  been  the  legal  hus- 
band of  the  deceased  at  the  time  of  her 
death,  and  therefore  entitled  to  one-half  of 
her  estate.  This  claim  constitutes  the  princi- 
pal question  In  this  case.  To  determine 
this  dispute  It  Is  necessary  to  consider  the 
following  facts:  Prior  to  February  8,  1887, 
Wa-me-go,  who  commenced  this  action,  and 
all  the  other  parties  named  herein,  were 
members  of  the  Prairie  Band  of  the  Pottawa- 
tomie Tribe  of  Indians,  and  resided  on  the 
diminished  Pottawatomie  reservation  In  Jack- 
son county,  Kan.  By  an  established  custom 
among  these  Indians  marriage  Is  regarded 
as  a  relation  which  may  be  assumed  or  dis- 
solved at  the  pleasure  of  the  parties  thereto. 
yo  formal  contract  or  ceremony  Is  essential, 
a  mere  mating  and  cohabitation  as  husband 
and  wife  constitutes  marriage.  This  Im- 
portant relation  may  by  the  same  custom  be 
terminated  whenever  It  becomes  tiresome  or 
when  for  any  reason  a  change  is  desired. 
Separation  by  mutual  consent  Is  equivalent 
to  an  absolute  divorce,  and  the  parties  are 
thereafter  free  to  form  other  marital  al- 
liances, as  may  best  suit  their  pleasure  or 
convenience.   In  accordance  with  this  custom. 


the  plaintiff,  Wa-me-go,  and  Staough-ne-gisb' 
go-quah    were    married,    and    became    tbe 
parents  of  two  sons,  George  and  Henry  Wa- 
me-go.    While  they  were  living  together  as 
husband  and  wife  the  lands  of  said  reservE' 
tlon  were  allotted  among  the  Indian  occu- 
pants thereof,  and  patents  -were  duly  Issued 
and  delivered  in  accordance  with  such  al- 
lotment, whereby  allottees  became  tbe  own- 
ers in  severalty  of  the  lauds  allotted  to  them. 
respectively.    By  such  allotment  each  of  the 
parties  named  herein  became  the  owner  in 
severalty  of  a  part  of  the  land  so  allotted, 
and  Sbougb-ne-gish-go-qoab  became  the  own- 
er of  the  land  In  controversy.    After  this  al- 
lotment was  completed,  and  patents  had  been 
duly   issued  and  delivered   to  each  of   the 
above-mentioned  allottees.  In  compliance  with 
the  provisions  of  chapter  119,  Act  Cong.  Feb. 
8,  1887,  24  Stat  388,  the  plalntlfT,  Wa-me-go, 
and   Shough-ne-gish-go-quab,  upon  tbe  sup- 
position that  they  were  still  living  under  the 
tribal  customs,  as  formerly,  separated  and 
ceased  to  live  together  as  husband  and  wife, 
and  each  again  married,  in  accordance  with 
such  tribal  custom.    Thereafter  Shough-ne- 
gish-go-quah,   and   the   defendant,    Nah-con- 
be,  alias  Henry  Clay  Bear,  lived  together  as 
husband  and  wife  and  continued  to  so  co- 
habit until  her  death,  which  occurred  Au- 
gust 2,  1900.    The  separation  of  tbe  plaintiff 
and  Shougb-ne-gisb-go-quah,  and  their  subse- 
quent marital  relations  as  hereinbefore  stat- 
ed,  took  place   by   virtue  of  the  aforesaid 
Indian  custom,  and  had  no  other  sanction  or 
authority.    Afterwards     George     Wa-me-go 
died,  leaving  his  parents,  both  of  whom  were 
then  living,  as  his  sole  heirs  at  law.    After 
the  trial  in  the  district  court,  and  after  the 
case-made  had  been  settled  and  signed,  the 
plaintiff,  Wa-me-go,  died,  and  the  action  was 
revived  in  the  name  of  J.  P.  Moore,  admin- 
istrator of  the  estate  of  Wa-me-go,  deceased, 
who  brings  tbe  case  here  as  plaintiff  in  error. 
The  defendant  in  error  Nah-con-be,  alias 
Henry  Clay  Bear,  has  filed  a  motion  to  dis- 
miss the  petition  in  error,  for  the  reason  that 
the  subject  of  the  action  appears  to  be  real 
estate    in    which   an    administrator   has   no 
interest    Upon  this  motion  the  plaintiff  in 
error  claims  that  after  the  final  decree  in 
the  district  court,  and  before  the  order  of 
revivor   was    made,   all   the   parties   agreed 
that  the  lands  in  controversy  should  be  sold 
and  the  proceeds  placed  In  the  hands  of  the 
United  States  Indian  Agent  until  the  final 
decree  was  entered  in  the  case,  and  that  then 
such  proceeds  should  be  disposed  of  in  ac- 
cordance with  such  final  decree,  and  some 
evidence  including  a  conveyance  of  said  lands 
executed  by  all  the  parties  Including  said 
defendant  in  error,  and  his  new  wife,  and 
duly  approved  by  the  Secretary  of  the  In- 
terior,  has   been    presented,   but  no   proper 
showing  has  been  made  upon  either  side  of 
this   question,   and   this   court   has   nothing 
tausillile  to  net  upon;  it  therefore,  in  com- 
pliance Avith  the  general  presumption,  which 
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exlstB  In  favor  of  all  JiuSginsits  and  orders 
of  courts  of  geoeial  Jurisdiction,  will  aesume 
tbat  the  district  court,  wben  It  made  tliis 
order  of  revivor,  liad  adequate  reasons  there- 
for, and  the  motion  to  dismiss  will  be  de- 
nied. 

The  district  court  decided  that  the  separa- 
tion of  tlie  plaintiff  and  his  wife  8hough-ne- 
gisb-go-quah,  under  the  custom  of  their  tribe, 
was  equivalent  to  a  divorce,  and  that  her 
subsequent  a£911ation  with  the  defendant  Nah- 
con-be,  alias  Henry  Clay  Bear,  in  accordance 
with  such  custom,  constituted  a  valid  mar- 
riage, and  that  said  defendant  was  therefore 
entitled  to  the  undivided  one-half  of  her  estate. 
The  plaintiff  in  error  claims  that  after  the 
allotment  the  tribal  relations  of  these  parties 
were  severed,  and  they  immediately  became 
citizens  of  the  state  of  Kansas,  and  subject  to 
Its  laws,  and,  as  this  separation  and  mar- 
riage occurred  after  the  allotmeut,  their 
rights  and  duties  as  married  people  are  to  be 
measured  by  the  same  rule  that  applies  to 
other  citizens.  In  this  contention,  we  agree 
with  the  plaintiff  in  error.  It  is  a  general 
rule,  having  few,  if  any,  exceptions^  that  & 
marriage,  valid  where  consummated,  is  valid 
everywhere,  and  this  rule  has  been  quite  gen- 
erally applied  to  Indian  marriages,  where  the 
marriage  was  contracted  while  the  tribal  re- 
lations of  the  parties  continued.  19  Am.  & 
Eng.  £nc.  of  Law  (2d  Ed.)  p.  1216;  Earl  v. 
Godley  (Minn.)  44  N.  W.  254,  7  L.  R.  A.  125, 
18  Am.  St  Kep.  617.  This  rule,  however,  does 
not  benefit  the  defendant  in  error,  for  It  is 
conceded  that  the  marriage  of  the  plaintiff, 
Wa-me-go,  to  Shough-ne-gish-go-quah,  al- 
though an  Indian  marriage,  was  valid  and 
continued  to  be  so  until  her  death.  There- 
fore their  subsequent  s^Mratlon  by  mutual 
consent  merely,  and  her  subsequent  cohabita- 
tion w^tb  the  defendant  Nah-con-be,  alias 
Henry  Clay  Bear,  were  Illegal  and  void,  and 
conferred  no  right  upon  said  defendant  to 
share  in  ber  estate. 

February  8,  1887,  Congress  enacted  a  stat- 
ute (chapter  119,  24  Stat  388)  providing  for 
the  allotment  of  lands  among  Indian  bands 
and  tribes  and  to  confer  upon  the  allottees, 
the  rights  of  citizenship  in  the  state  where 
the  lands  were  located.  Section  6  of  this 
act  has  special  application  here  and  reads: 
"That  upon  the  completion  of  said  allotments 
and  the  patenting  of  the  lands  of  said 
allottees,  each  and  every  member  of  the  re- 
spective bands  or  tribes  of  Indians  to  whom 
allotments  have  been  made  shall  have  the 
benefit  of  and  be  subject  to  the  laws,  both 
civil  and  criminal,  of  the  state  or  territory  In 
which  they  may  reside;  and  no  territory  shall 
pass  or  enforce  any  law  denying  any  such 
Indian  within  Its  Jurisdiction  the  equal  pro- 
tection of  the  law."  By  this  statute,  Con- 
gress evidently  Intended  to  elevate  these  al- 
lottees from  the  Irresponsible  condition  of 
"wards  of  the  nation,"  to  the  position  of  free 
and  independent  citizens  of  the  United  States, 
and  of  the  state  of  Kansas.  United  States  v. 
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Rlckert,  188  U.  S.  432,  23  Sup.  Ct  478,  47 
L.  Ed.  532;  In  re  Heff,  197  U.  S.  488,  25 
Sup.  Ct.  606,  49  li.  Ed.  848;  In  re  Now-ge- 
zhuck,  69  Kan.  410,  67  Pac.  877.  As  soon  as 
the  allotment  was  completed  these  parties  be- 
came subject  to  all  the  laws  of  the  state  of 
Kansas,  like  other  citizens,  and  were  ab- 
solved from  all  their  tribal  relations.  There- 
after they  were  bound  to  take  notice  of,  and 
conform  to,  the  laws  of  this  state.  If  they 
desired  a  divorce,  application  could  have  been 
made  to  the  courts  therefor  in  the  usual  way, 
and  they  would  have  found  that  the  law 
interposes  no  unreasonable  obstacle  to  such 
a  proceeding.  In  this  mamier  the  subsequent 
happiness  of  the  defendant  in  error  might 
have  been  fully  realized  without  violating  the 
law. 

The  defendant '  in  error  and  his  supposed 
wife,. no  doubt  acted  la  good  faith,  upon  the 
mistaken  belief  that  they  were  legally  mar- 
ried to  each  other,  and  their  long  continuous 
cohabitation  might  be  construed  into  a  com- 
mon-law marriage,  which  has  been  held  to  be 
valid  In  this  state,  were  It  not  that  her  former 
marriage  with  the  plaintiff  must  be  held 
valid,  and  it  has  never  been  legally  dissolved. 
We  therefore  decide:  (1)  That  the  marriage 
of  Wa-me-go  to  8hough-ue-gisb-go-quah  was 
valid.  (2)  That  upon  the  completion  of  the 
allotment  proceedings,  all  the  parties  hereto, 
at  once,  became  citizens  of  the  state  of  Kan- 
sas, and  subject  to  all  the  laws  thereofi  (3) 
That  thereafter  the  aforesaid  marriage  could 
not  be  annulled,  except  by  proceedings  under 
the  law  of  this  state  for  that  purpose,  which 
were  not  had.  (4)  Said  marriage  existed  and 
was  In  full  force  and  effect  at  the  time  of  the 
death  of  Shough-ue-glsh-go-quab,  and  at  that 
time  Wa-me-go  was  her  legal  husband  and 
entitled  to  one-half  of  her  estate. 

The  facts  having  been  agreed  to,  it  will  be 
proper  for  us  to  direct  Judgment  thereon. 
The  district  court  is  Instructed  to  vacate  Its 
Judgment  so  far  as  the  defendant  Nah-con-be, 
alias  Henry  Clay  Bear,  is  concerned,  and  to 
decree  that  the  plaintiff,  Wa-me-go,  was  the 
surviving  legal  husband  of  Shough-ne-glsh-go- 
quab,  and  entitled  to  one-half  of  her  estate, 
and  make  such  orders  as  will  fully  carry  out 
the  views  herein  expressed.  All  the  Justices 
ooncurring. 


HARDY  et  ux.  v.  LADOW  et  aL 
(Supreme  Court  of  Kansas.    Nov.  11,  1005.) 

1.  JUDOUENT— PBATEB  FOB  RBLISF. 

The  demand  of  the  plaintiff  iu  bis  petition 
does  not  necessarily  limit  the  court  in  the  Judg- 
ment which  it  may  render.  It  is  the  case  made 
by  tile  pleadinRS  and  the  facts  proven,  and  not 
the  prayer  of  the  pleader,  which  measure  the 
relief  that  the  court  may  award. 

[Ed.  Note, — For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment,  $§  441,  442.] 

2.  Refobuation  of  Instbuments— Inkocent 
Mistake. 

A  plaintiff  alleged  that  th(»  terms  of  a  lease 


were  agreed  upon,  but  that  advautage  Vfif^i 
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of  bis  infirmifies,  and  tie  vras  procured  to  sign 
a  lease  which  did  not  conform  to  the  agree- 
ment of  the  parties.  He  prayed  for  a  cancella- 
tion of  tne  lease,  and  there  was  also  a  prayer 
for  general  relief.  Upon  the  testimony  the 
court  found  that  no  fraud  was  intended,  and 
that  the  nonconformity  of  the  lease  witli  the 
agreement  was  the  result  of  an  innocent  mis- 
take. Held,  that  it  was  within  the  power  of 
the  court  to  reform  tie  lease,  and  make  it  con- 
form to  the  understanding  and  agreement  of 
the  parties. 
(Syllabus  by  the  Ck>urt.) 

Error  from  District  C!ourt,  Wilson  County ; 
L.  Stillwell,  Judge. 

Action  by  James  F.  Hardy  and  wife  against 
B.  E.  Ladow  and  another.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

Mikesell  &  Wilson  and  P.  C.  Young,  for 
plaintiffs  in  error.  S.  S.  Kirkpatrick,  for 
defendants  in  error. 

JOHNSTON,  C.  J.  The  controversy  In 
this  case  Is  whether  a  written  lease  conforms 
to  the  agreement  of  the  parties.  After  con- 
siderable negotiation  James  F.  Hardy  and 
his  wife  signed  an  oil  and  gas  lease  to  the 
Kansas  Pipe  Line  &  Refining  Company.  It 
was  written  by  an  agent  of  the  company, 
examined  by  an  agent  of  the  Hardys,  and 
read  alond  in  their  presence  t>efore  it  was 
signed,  but  it  is  claimed  that  it  was  not  cor- 
rectly read,  and  that  provisions  which  it  was 
supposed  to  contain  were  fraudulently  omit- 
ted. It  was  alleged  that  Mrs.  Hardy  was 
blind,  and  that  Mr.  Hardy's  vision  was 
greatly  impaired ;  that  the  lease  was  executed 
in  the  nighttime;  that  because  of  their  in- 
firmities they  had  to  depend  upon  others  to 
ascertain  the  contents  of  the  prepared 
lease;  and  that  the  agent  of  the  company 
conspired  with  their  agent  to  procure  the 
signing  of  a  lease  which  differed  materially 
from  the  agreement  arrived  at  and  from 
that  which  the  lease  was  supposed  to  incor- 
porate. They  therefore  brought  this  action 
against  B.  E.  Ladow,  to  whom  the  lease  had 
been  assigned,  and  who  had  purchased  it 
for  the  Fredonta  Gas  Company,  which  was 
also  made  a  party  defendant,  and  in  their 
petition  they  ask  for  a  cancellation  of  the 
lease,  "and  for  such  other  and  further  relief 
as  to  the  court  might  seem  Just  and  proper." 
The  answer  of  the  defendants  denied  that 
the  lease  was  Incorrectly  written  or  wrong- 
fully obtained ;  alleged  that  it  had  been  read 
aloud  before  it  was  signed,  and  a  copy  which 
was  compared  with  the  original  was  left  with 
the  Hardys,  and  had  been  in  their  possession 
ever  since  its  execution ;  that  the  defendants 
had  purchased  the  lease  and  expended  large 
sums  of  money  In  laying  pipes  and  mains 
across  the  lands  of  plaintiffs  for  the  purpose 
of  conveying  the  gas  from  the  wells  to  be 
drilled  on  and  near  the  premises  of  the 
plaintiffs;  that  this  was  done  with  full 
knowledge  on  the  part  of  the  Hardys  of  the 


assignment  6f  the  lease,  who  tnade  no  objec- 
tion thereto-  and  gave  no  intimation  that 
the  lease  was  wrongfully  obtained  until 
about  the  time  the  action  was  brought  It 
Is  alleged  that  the  assignment  of  the  lease 
was  taken  and  $600  paid  therefor  by  the 
defendants  upon  the  belief  that  it  was  a  valid 
instrument,  and  without  knowledge  that  there 
had  been  any  wrongs  or  defects  in  its  execu- 
tion, and  they  averred  that  it  would  be  in- 
equitable and  unjust  to  permit  the  plaintiff 
to  now  assert  that  the  lease  was  void  and  of 
no  value.  The  circumstances  of  the  trans- 
action were  fully  presented  to  the  court  upon 
the  trial,  and  its  opinion  as  expressed  in 
the  record  was  that  "no  willful  fraud  or 
wrong  had  been  perpetrated  upon  the  plain- 
tiffs in  the  matter  of  the  execution  of  the 
lease  In  controversy,  but  that  any  deviation 
In  the  terms  of  the  written  lease  from  the 
actual  contract  between  the  parties  thereto 
occurred  simply  by  reason  of  an  innocent 
mistake  or  misapprehension."  The  court  far- 
ther found  that,  when  the  defendants  ac- 
quired the  lease,  they  had  no  notice  of  any 
defects  in  its  execution,  or  of  any  equities 
in  favor  of  the  plaintiffs,  and  that,  while 
plaintiffs  were  entitled  to  relief,  it  would 
be  unjust  to  decree  a  cancellation  of  the  in- 
strument, and  that  in  equity  and  in  justice 
to  all  the  parties  the  lease  should  be  re- 
formed so  as  to  conform  to  the  agreement 
and  understanding  of  the  parties  at  the  time 
of  its  execution,  and  judgment  was  according- 
ly given. 

The  first  and  principal  complaint  Is  that 
the  court  exceeded  its  authority  in  reforming 
the  lease,  when  the  only  relief  sought  was 
its  cancellation.  It  is  insisted  that  the 
prayer  of  the  petition  measured  the  power 
of  the  court  In  rendering  judgment  While 
the  Code  requires  that  the  plaintiff  shall  de- 
mand the  relief  to  which  he  supposes  him- 
self to  be  entitled,  the  relief  which  the  court 
may  grant  him  depends  upon  the  facts  al- 
leged in  the  petition,  rather  than  upon  the 
arbitrary  demand  which  he  may  make  in 
the  prayer.  In  Bliss  on  Code  Pleading,  i 
101,  it  is  said  that  "if  the  facts  put  In  issue 
and  established  by  the  evidence  entitle  the 
party  to  any  relief  In  the  power  of  the  court 
to  give,  although  not  that  demanded,  It  is 
the  duty  of  the  court  to  give  it,  and  its 
power  to  do  so  is  not  conditioned  upon  the 
form  of  the  prayer."  Walker  v.  Fleming, 
37  Kan.  171,  14  Pac.  470;  Henry  v.  McKlt- 
trlck,  42  Kan.  485,  22  Pac.  576;  Bank  v. 
Wattles,  8  Kan.  App.  136,  54  Pac.  1103.  The 
prayer  of  a  pleading  is  sometimes  used  to 
explain  the  averments  which  precede  it  and 
a  party  may  not  be  in  a  position  to  complain 
who  is  given  no  more  than  he  demands ;  but 
80  far  as  the  court  is  concerned.  It  Is  the 
case  made  by  the  pleadings  and  the  facts 
proved,  and  not  the  prayer  of  the  party, 
which  determines  the  measure  of  relief  which 
the  court  may  award.    In  Smith  v.  Kimball, 
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3C  Kan.  492,  13  Pac.  812,  It  iraa  said:  "How- 
ever strongly  a  pleader  may  be  bound,  and 
however  much  he  may  be  estopped  by  the 
averuients  of  facts  in  the  body  of  his  plead- 
ings, it  Is  doubtful  If  he  Is  bound  or  estopped 
by  bis  prayer  for  relief.  He  la  supposed  to 
know  the  facts  upon  which  be  predicates  his 
action,  and  to  state  them  as  he  understands 
them,  but  the  relief  to  which  be  Is  entitled 
on  the  facts  related  is  a  question  for  the 
court,  and  over  which  he  has  no  control." 
Here,  In  addition  to  the  demand  for  the  can- 
cellation of  the  lease,  was  a  prayer  for  gen- 
eral relief.  Under  the  equity  practice,  a 
mistake  In  the  demand  for  special  relief 
does  not  preclude  tbe  court  from  granting  the 
proper  relief  under  the  general  prayer.  Tay- 
loe  V.  Insurance  Company,  0  How.  (U.  S.)  406. 
13  L,  Ed.  187 ;  Stevens  v.  Gladding,  17  How. 
(U.  S.)  454. 15  L.  Ed.  135 ;  Patrick  v.  Izenhart 
(C.  C.)  20  Fed.  339 ;  5  Encyl.  of  PI.  &  Pr.  956. 
Under  the  Code  the  power  of  the  court  to 
grant  relief  under  a  general  prayer  is  no 
more  restricted  than  under  the  equity  prac- 
tice, and,  indeed,  the  theory  in  some  courts 
is  that  tbe  general  prayer,  although  not  ex- 
pressed, IS  always  implied  in  actions  of  this 
character.  Knight  v.  Houghtalling,  85  N. 
C.  17.  In  this  case  the  plalntifTs  set  up  the 
contract  of  the  parties,  and  asked  for  the 
cancellation  of  the  same  by  reason  of  the 
fraud.  The  court  In  effect  found  in  favor  of 
the  plaintifTs  as  to  the  character  of  tbe  con- 
tract, that  8  mistake  had  been  made  in  the 
execution  of  tbe  lease,  but  that  no  actual 
fraud  had  been  committed  In  its  execution. 
The  decree  of  the  court  gave  effect  to  the  ac- 
tual agreement  of  tbe  parties,  and  the  ref- 
ormation of  the  lease  for  this  purpose  was 
consistent  with  the  pleadings  and  tbe  proof 
of  the  case,  and  certainly  within  the  power 
of  the  court  to  grant 

The  contention  that  the  contract  found  and 
declared  by  tbe  court  was  not  the  one  made  by 
the  parties  cannot  be  sustained.  Although 
the  parties  did  not  agree  fully  as  to  the  in- 
terpretation of  some  of  the  provisions  of  the 
lease,  there  appears  to  be  litle  dispute  In  the 
testimony  as  to  the  substantial  features  of 
tbe  agreement  actually  made  and  Intended  to 
be  included  in  the  written  lease.  In  the  pro- 
vision that,  if  either  oil  or  gas  should  be 
found  in  paying  quantity,  another  well  should 
be  drilled  within  six  months  thereafter,  and 
one  in  each  succeeding  six  months'  period  un- 
til eight  wells  were  drilled,  the  words  "or  gas" 
were  left  out  of  the  lease,  which  was  a  sub- 
stantial departure  from  tbe  agreement,  but 
their  omission,  as  the  court  found,  was  an 
innocent  mistake.  The  use  of  the  words  "or 
gas"  In  one  part  of  the  lease  to  some  extent 
indicates  that  their  omission  in  another  part 
was  inadvertent  The  testimony  appears  to 
sufficiently  support  the  finding  of  the  court 
as  to  the  terms  of  the  agreement,  and  these 
are  fairly  included  in  the  lease  as  reformed 
by  tbe  court 


The  Judgment  of  tbe  court  appears  to  have 
been  not  only  within  its  powers,  but  In  ac- 
cord with  equity  and  justice,  and  tlierefore 
it  will  be  affirmed.  All  tbe  Justices  concur- 
ring. 


FINCKE  et  al.  v.  BUXDRICK. 
(Supreme  Court  of  Kansas.    Nov.  11,  1905.) 

Executors  —  Sale  of  Decedent's  Land  — 

FnAUD— Setting  Aside. 

A  sale  of  real  estate  belonging  to  the  estate 
of  a  deceased  testator,  made  by  an  executor  to 
the  surety  on  bis  bond  under  an  order  of  tlie 
probate  court  procured  through  tbe  fraud  of  the 
executor,  may  be  set  aside  at  tbe  suit  of  a 
devisee,  even  although  the  surety  was  ignorant 
of  tbe  dishonest  conduct  of  his  principal. 

[Ed.  Note. — For  cases  in  point,  sec  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  ji 
1540.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Wyandotte 
County;  E.  L.  Fischer,  Judge. 

Action  by  Julia  K.  Bundrlek  against  Chris- 
tian W.  Fincke  and  Christian  W.  Schoeller. 
Judgment  for  plalntUT,  and  defendants  bring 
error.    Afllrmed. 

Philip  Erbardt  and  L.  W.  Keplinger,  for 
plaintiffs  in  error.  C.  W.  Trickett  and  Sam- 
uel Maher,  for  defendant  in  error. 

BURCH,  J.  Julia  Fincke  died,  leaving  a 
will  In  which  she  bequeathed  her  personal 
property  In  equal  shares  to  her  son,  C.  W. 
Fincke,  and  her  daughter,  Mary  Bmidrick, 
and  devised  her  real  estate,  one-half  to  Julia, 
the  daughter  of  Mary  Bundrlek,  and  one- 
half  to  her  son,  C.  W.  Fincke.  The  will 
also  contained  the  following  provisions : 

"My  said  son  Is  to  have  full  power  to 
handle,  take  charge  of,  and  collect  the  rent- 
als of  said  real  estate  until  such  time  as  it 
shall  be  ordered  sold  by  the  court  of  proper 
authority,  as  It  shall  hereafter  appear  in 
said  Instrument  that  be  is  appointed  as  ex- 
ecutor of  this,  my  last  will  and  testament 

"All  costs  and  expenses  of  admlnistratlou 
upon  my  estate  shall  be  paid  from  the  pro- 
ceeds of  the  sale  of  tbe  said  above-described 
real  estate  and  the  balance  shall  be  divided 
as  above  stated." 

This  win  was  duly  probated,  and  C.  W. 
Fincke  qualified  as  executor  under  It  His 
bond  as  such  executor  assured  a  faithful 
administration  of  the  estate,  and  was  signed 
by  Christian  Schoeller.  Something  more 
than  a  year  after  his  qualification  the  ex- 
ecutor presented  to  the  probate  court  a  peti- 
tion for  the  sale  of  the  real  estate  described 
In  the  will.  The  terms  of  the  will  were  set 
forth,  and  tbe  statement  was  made  that  the 
costs  and  expenses  of  administering  the  es- 
tate would  amount  in  tbe  aggregate  to  the 
sum  of  $410.17.  No  reference  was  made  to 
any  debts  of  tbe  testator.  An  order  of  sale 
was  granted  and  further  proceedings  were 
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had,  resulting  In  a  sale  of  the  land  to  the 
executor's  bondsman  for  the  sum  of  |775. 
The  sale  was  approved,  and  an  executor's 
deed  was  Issued  and  recorded.  Subsequent 
to  these  proceedings  the  executor  made  a 
final  settlement  of  the  estate.  In  bis  final 
account  he  brought  forward  against  the  pro- 
ceeds of  the  sale  of  the  land  items  of  various 
kinds,  aggregating  $799.91,  but  he  acknowl- 
edged receiving  rents  from  the  real  estate 
In  the  sum  of  $111.50,  and  therefore  admitted 
having  in  his  hands  a  balance  of  $80.59,  one- 
half  of  which,  or  $43,295,  he  said  belonged 
to  Julia  Bundrlcic  as  a  devisee  of  her  grand- 
mother's land.  This  accounting  was  approv- 
ed by  the  probate  court,  but  the  executor  did 
not  pay  to  Julia  her  share  of  the  money. 
The  account  states  that  It  was  deposited  In 
court,  but  slie  has  never  received  it  During 
the  time  covered  by  the  administration  of 
the  estate  Julia  Bundricli:  was  a  minor  and, 
so  far  as  the  record  shows,  without  a 
guardian.  She  was  unrepresented  In  the 
proceedings  in  the  probate  court,  and  she 
was  Ignorant  of  the  sale  of  her  property  un- 
til after  she  became  of  age.  After  reaching 
her  majority  she  discovered  and  investigated 
the  facts  and,  brought  the  action  in  the  dis- 
trict court,  from  which  this  proceeding  In 
error  arises. 

In  her  petition  as  It  was  finally  amended 
she  related  the  foregoing  facts,  and  charged 
that  at  the  time  the  petition  for  the  sale  of 
the  real  estate  was  filed  the  costs  and  ex- 
penses of  administration  amounted  to  only 
$C4,  that  all  other  Items  of  the  $410.17  were 
falsely  and  fraudulently  asserted  against  the 
land,  that  the  order  of  sale  was  procured 
through  the  fraud  and  Imposition  of  the 
executor  upon  the  probate  court,  that  the 
sale  to  the  bondsman  was  a  device  by  which 
the  executor  might  himself  acquire  the  en- 
tire title  to  the  property,  that  the  final  ac- 
cotmt,  by  means  of  which  the  proceeds  of  the 
sale  were  more  than  consumed,  was  fraudu- 
lently concocted,  and  that  the  final  settle- 
ment was  fraudulent  and  void.  The  petition 
contained  other  attacks  upon  the  validity  of 
the  probate  proceedings,  and  the  conduct  of 
the  executor  and  his  bondsman,  and  other 
allegations  essential  to  the  relief  demanded, 
were  made.  Such  relief  consisted  in  set- 
ting aside  the  probate  proceedings  relating 
to  the  sale  of  the  land,  canceling  the  ex- 
ecutor's deed,  placing  the  plaintiff  In  posses- 
sion, decreeing  partition,  and  awarding  dam- 
ages for  rents  and  profits.  After  a  trial 
the  court  granted  substantially  the  prayer 
of  the  petition. 

In  this  court  the  executor  and  his  bonds- 
man make  the  following  assignments  of  er- 
ror: "Said  judgment  was  in  favor  of  de- 
fendant In  error,  when  It  should  have  been 
in  favor  of  each  of  plaintiffs  In  error.  The 
court  erred  In  overruling  the  motion  of  each 
of  plaintiffs  In  error  for  a  new  trial."  The 
first  assignment  of  error  amounts  to  nothing. 
It  merely  asserts  that  the  Judgment  Is  wrong. 


The  only  proposition  contained  In  the  motion 
for  a  new  ti-lal  which  the  defendants  argue 
in  their  brief  is  that  the  decision  of  the 
trial  court  is  not  sustained  by  sufficient  evi- 
dence, and  is  contrary  to  law.  That,  there- 
fore, is  the  limit  of  the  present  Inquiry. 

There  is  evidence  In  the  record  to  show 
that  the  executor  began  his  administration 
by  filing  a  false  Inventory,  in  that  he  failed 
to  list  a  note  of  $800  due  from  himself.  Af- 
ter citation  and  a  trial  he  was  ordered  by 
the  probate  court  to  Include  this  note  among 
the  assets  of  the  estate,  whereupon  he  com- 
promised with  his  co-legatee  for  her  Interest 
In  the  personal  property  on  a  basis  confessed- 
ly below  Its  value.  He  then  undertook  to 
relieve  the  personal  projjerty  of  every  kind 
of  liability,  and  to  make  the  land,  which 
has  been  charged  with  costs  and  expenses  of 
administration  only,  bear  all  the  obligations 
which  the  personal  proyierty  alone  should 
have  paid.  But  apparently  he  was  not  sat- 
isfied with  this.  Conceiving  that  the  sur- 
viving husband  of  the  devisor  had  a  one- 
half  interest  In  the  land,  be  obtained  from 
such  survivor  a  quitclaim  deed  of  the  real 
estate  to  himself.  The  deed,  however,  con- 
veyed nothing,  because  the  terms  of  the  will 
had  been  assented  to,  and  so  he  attempted  to 
charge  the  sum  paid  therefor  against  the 
real  estate.  He  Included  $100  of  the  amount 
in  the  "costs  and  exiienses  of  administration" 
referred  to  In  the  petition  to  sell  the  land, 
and  actually  reimbursed  himself  to  that  ex- 
tent from  the  proceeds  of  the  sale.  The  de- 
cedent left  no  debts.  It  cost  nothing  to  col- 
lect the  assets  of  the  estate,  except  those 
due  from  himself,  and  yet,  upon  his  showing, 
the  real  estate — two  lots  appraised  at  $700 
and  $300,  respectively — ^proved  insufficient  to 
meet  the  costs  and  expenses  of  administra- 
tion. When  the  estate  was  finally  settled, 
he  had  title  to  all  the  personal  property,  and 
his  only  bondsman  had  title  to  all  the  real 
estate. 

The  orders  of  the  probate  court  by 
which  this  astonishing  result  was  accom- 
plished apjienr  to  have  been  made  in  reliance 
upon  the  executor's  sole  oath  to  the  truth 
and  correctness  of  his  accounts  and  proceed- 
ings. In  the  district  court  he  was  examined 
as  a  witness  in  reference  to  his  conduct. 
The  trial  judge  heard  all  he  had  to  offer  In 
his  own  behalf,  and  saw  his  demeanor  while 
testifying.  It  Is  not  necessary  to  discuss 
the  testimony  in  detail.  So  far  as  he  is 
concerned,  the  court  had  the  right  to  con- 
clude that  the  sale  of  the  land  and  the  final 
settlement  of  his  accounts  were  Insufferably 
fraudulent  and  utterly  unsustainable. 

On  behalf  of  the  bondsman,  however.  It  Is 
contended  that  he  was  not  a  party  to  his  prin- 
cipal's fraud,  or  cognizant  of  It,  and  that  the 
law  enjoined  upon  him  no  duty  to  make  In- 
quiries, except  to  ascertain  that  the  court  had 
jurisdiction  to  grant  the  order  of  sale.  The 
district  court  probably  believed  that  the 
bondsman  was  implicated  in  his  principal's 
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fraud.  He  reBided  In  Oklahoma  at  the  time 
of  the  trial,  and  consequently  his  evidence 
appears  by  deposition.  He  was  asked  where 
be  obtained  the  money  with  which  to  pay 
for  the  real  estate,  and  he  replied  that  it 
made  no  difference.  He  said  he  always  bad 
plenty  of  money;  that  he  was  not  doing  a 
banking  business  at  the  time  of  the  sale ;  that 
he  paid  cash  for  his  stuff,  and  used  to  carry 
a  lot  of  money.  He  admitted  that  Flncte 
was  in  possession  of  bis  papers,  looked  after 
the  insurance  and  repair  of  the  property,  and 
collected  the  rents  accruing  from  it;  but  he 
was  unable  to  give  any  accurate  Information 
as  to  when  he  had  received  remittances  on 
account  of  rent  or  the  amount  of  such  remit- 
tances. When  pressed  for  information  upon 
those  subjects,  he  said,  "That  Is  my  business," 
and  "I  don't  remember."  When  an  effort 
■was  made  to  trace  the  money  supposed  to 
have  been  derived  from  the  sale,  the  executor 
declared  that  he  kept  It  in  a  separate  bunch, 
part  currency  and  part  gold.  In  his  pocket 
and  in  his  bouse  for  some  years,  and  gave  an 
excited  account  of  how  completely  his  house 
was  equipped  with  burglar  alarms.  Under 
these  circumstances  it  is  difficult  to  say  that 
the  charge  of  a  proceeding  taking  the  form 
of  a  sale,  but  in  fact  manipulated  by  both 
parties  for  the  benefit  of  the  executor,  is 
wholly  unsupported  by  evidence.  But,  be- 
cause of  the  view  which  the  court  takes  of 
the  nature  of  the  relation  existing  between 
an  executor  and  his  bondsman  when  dealing 
with  each  other  In  reference  to  property  of 
the  estate,  It  Is  not  necessary  to  rest  a  deci- 
sion upon  this  ground  alone. 

By  his  bond  the  defendant  Schoeller  became 
surety  to  the  beneficiaries  of  the  administra- 
tion proceedings  for  the  executor's  good  con- 
duct. In  the  language  of  the  books  he  under- 
took that  his  principal  should  "do  a  particular 
act,"  viz.,  administer  hlS  trust  faithfully 
and  without  fraud.  Wocrner  on  Admlnlstra- 1 
tion  (2d  Ed.)  p.  548,  i  255.  This  promise  was 
original  and  primary  on  the  surety's  part, 
and  bound  him  fro;ii  tlie  beginning.  1  Brandt 
on  Suretyship,  (3d  fAckley's]  Ed.)  §  2.  The 
moment  the  executor  by  machination  and  de- 
celt  obtained  a  fraudulent  order  of  sale,  a 
duty  was  dlsregarde<l  and  a  breach  of  the 
bond  occurred.  Green's  Administratrix  v. 
Crelgbton,  23  How.  (U.  S.)  90,  108,  16  L.  Ed. 
419.  Knowledge  of  the  fraud  was  not  neces- 
sary to  make  the  surety  responsible  at  law 
on  bis  bond  for  the  result  He  is  held  to 
know  every  default  of  his  principal  (1  Brandt 
on  Suretyship,  supra),  and,  whenever  a  judg- 
ment establishing  a  devastavit  against  an  ex- 
ecutor is  rendered,  his  surety  Is  estopped  to 
dispute  it  (11  A.  &  E.  Encycl.  of  L.  [2d  Ed.] 
001).  That  the  liability  of  both  the  principal 
and  surety  may  be  determined  In  the  same 
proceeding  and  in  a  court  of  equity,  If  special 
circumstances  similar  to  those  involved  in 
this  case  exist,  Is  now  the  generally  accepted 
law  of  the  United  States.  11  A.  &  E. 
BncycL  of   I^   (2d  Ed.)  002.    If,  therefore, 


the  relief  sought  In  this  suit  were  upon  the 
executor's  bond,  liability  would  immediately 
attach  upon  the  court  finding  that  the  order 
to  sell  the  land  had  been  procured  by  the 
executor's  fraud.  This  being  true  it  Is  dif- 
ficult to  perceive  why  a  court  of  equity  and 
good  conscience  should  allow  the  surety  to 
enter  the  breach  made  by  his  principal  In 
the  citadel  of  the  plaintiff's  rights,  carry 
away  the  spoils  of  the  fraud,  and  then,  with 
the  booty  in  bis  possession,  urge  the  strlctis- 
simi  character  of  his  contract  against  a 
demand  for  reparation.  So  long  as  a  surety 
keeps  aloof  from  the  conduct  of  the  trust 
whose  faithful  administration  he  has  guar- 
antied, and  seeks  no  personal  profit  from  it 
to  himself,  he  may  well  stand  upon  the  letter 
of  his  bond,  and  refuse  to  be  responsible, 
except  In  damages.  But  the  moment  be 
abandons  such  an  attitude  and  begins  to  deal 
with  his  own  privy  In  the  property  of  the 
estate,  he  ought  to  be  held  to  a  knowledge 
of  all  facts  vitiating  the  transaction  of  which 
bis  principal  is  aware,  and  ought  to  be 
stripped  of  all  the  fruits  of  any  fraud  per- 
petrated by  his  principal,  precisely  the  same 
as  the  principal  himself. 

But  little  light  Is  thrown  upon  this  precise 
question  by  decided  cases.  In  tlie  case  of 
Ilalsted  V.  Hyraan,  3  Bradf.  Sur.  420.  decided 
by  the  Surrogate's  Court  of  the  county  of  New 
York  In  18.5.5,  It  Is  said  that  the  surety  on  an 
administrator's  bond  may  speculate  in  claims 
against  the  estate,  provided  no  connivance 
with  the  administrator  appear.  Tliis  seems 
to  be  a  dangerous  rule,  but,  granting  It  to 
be  correct.  It  does  not  reach  the  facts  of 
this  controversy.  Other  cases  brought  to  the 
attention  of  the  court  relate  to  liability  on 
the  bond.  The  problem  Involves  the  ancient 
antagonism  between  self-interest  and  Integri- 
ty. Michoud  et  al.  v.  Glrod  et  al.,  4  How. 
(U.  S.)  503,  555,  11  L.  Ed.  1076.  One  of  the 
purposes  of  the  law  in  requiring  a  bond  to 
be  given  is  that  there  shall  be  no  fraudulent 
conduct  to  repair,  and  every  possible  safe- 
guard to  this  end  must  l>e  erected  and  main- 
tained. So  long  as  the  surety  Is  not  allowed 
to  speculate  In  the  assets  of  the  estate,  or  is 
obliged  to  Inform  himself  of  all  the  facts  If 
he  does  speculate,  his  sole  interest  is  in  the 
rectitude  and  fidelity  of  his  principal.  Open 
to  him  a  prospect  of  gain  by  freely  bargaining 
with  his  principal,  and  he  at  once  becomes 
concerned  in  the  disregard  of  all  those  austere 
principles  which  must  govern  the  conduct  of 
those  who  undertake  the  management  of  trust 
estates.  He  becomes  e.^posed  to  every  temp- 
tation which  would  beset  the  executor  him- 
self if  he  were  allowed  to  profit  from  ofliclal 
acts,  and,  if  he  should  yield,  he  becomes 
actively  enlisted  In  the  support  of  fraudulent 
conduct,  against  wliich  he  has  engaged  to 
save  the  estate  harmless.  No  such  portent 
should  be  suffered  to  overhang  the  delicate 
relation  of  trustee,  surety,  and  beneficiary. 
It  is  not  the  purpose  to  declare  in  this  case 
that  a  sale  of  land  by  an  executor  oi 
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inlnistrator  to  his  bondsman  can  be  im- 
peached merely  because  of  the  relations  of 
the  parties,  if  made  in  good  faith  under  an 
order  untainted  by  fraud.  But  the  court  is 
fully  persuaded  that  a  sale  by  an  executor 
to  his  bondsman  ought  not  to  stand  if  made 
by  virtue  of  an  order  procured  through  the 
fraudulent  conduct  of  the  executor,  even  al- 
though the  surety  should  be  Ignorant  of  the 
dishonest  character  of  the  proceeding. 

Since  it  was  not  possible  for  the  plaintiff  to 
obtain  relief  in  the  probate  court,  administra- 
tion having  been  closed  and  the  executor 
finally  discharged,  the  district  court  had 
Jurisdiction  to  entertain  her  suit  Gafford  v. 
Dickinson,  37  Kan.  287, 15  Pac.  175;  McAdow 
V.  Boten,  67  Kan.  136,  72  Pac.  529.  In  view 
of  the  foregoing  it  is  not  necessary  to  decide 
the  questions  raised  by  the  plaintiff  respect- 
ing the  Jurisdiction  of  the  probate  court  to 
order  a  sale. 

The  Judgment  of  the  district  court  is 
affirmed.    All  the  Justices  concurring. 


SCHWARZSCHILD   &  SULZBERGER   CO. 

V.  WEEKS. 

(Supreme  Court  of  Kansas.    Nov.  11,  1905.) 

1.  Masteb  and  Servant— Injubt  to  Servant 
— Neolioence  of  Master. 

In  an  action  by  a  servant  against  the 
master  for  negligence,  where  the  negligent  act 
is  in  violation  of  a  positive  duty,  which  the 
master  owes  to  the  servant,  that  becomes  the 
controlling  fact  in  determining  the  master's 
liability,  and  where  the  negligence  of  the  master 
Is  the  proximate  cause  of  the  injury  the  master 
will  be  held  liable,  notwithstanding  the  negli- 
gence of  the  master  may  have  been  set  in  opera- 
tion by  the  act  of  one  who  otherwise  might  be 
held  to  be  a  feliow  servant. 

[Ed.  Note. — For  cases  In  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §{  515,  534.] 

2.  Same— Dutt  of  Master. 

The  master  owes  to  the  servant  the  duty  to 
take  reasonable  precautions  to  protect  the  serv- 
ant from   injury. 

3.  Negligence— Proximate  Cause. 

Negligence  is  the  proximate  cause  of  an 
Injury  when  it  appears  that  "the  injury  was  the 
natural  and  probable  consequence  of  the  negli- 
gence or  wrongful  act,  and  that  it  ought  to 
have  been  foreseen  in  the  light  of  the  attending 
circumstances." 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Wyandotte. 
County;  E.  L.  Fischer,  Judge. 

Action  by  Cyrus  V.  Weeks  against  the 
Schwarzschild  &  Sulzberger  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Defendant  ^n  error  sued  to  recover  for 
personal  injuries  occasioned  by  the  operation 
of  a  friction  hoist  used  In  raising  and  lower- 
ing beeves  in  a  packing  house.  This  case  was 
here  once  before  and  was  reversed  for  error 
In  the  Instructions.  Schwarzschild  &  Sulz- 
berger Company  v.  Weeks.  66  Kan.  8<X>.  72 
Pac.  274.  At  the  close  of  plaintiff's  testi- 
mony upon  the  second  trial,  he  asked  leave  to 


amend  bis  petition  to  conform  to  the  facts 
proven.  Defendant  company  objected,  and 
the  court  overruled  the  objections.  Tlie 
amendment  was  dictated  to  the  court  re- 
porter, but  was  not  written  out  or  attached 
to  the  petition  until  the  time  of  the  settle- 
ment of  the  case  made  when,  by  order  of  the 
judge,  it  was  written  out  and  attached  to  the 
original  i>etitlon  before  the  case  made  was 
settled.  The  original  petition  alleged  that 
In  the  process  of  slaughtering  beeves,  after 
the  cattle  were  killed,  they  were  shackled  by 
the  bind  feet,  and  hoisted  to  an  overhead 
track,  and  thus  conveyed  to  the  skinning 
beds.  A  beef  was  dropped  on  each  bed, 
wtiere  men  skinned  the  legs,  and  washed  the 
shanks;  then  a  heavy  iron  spreader  was  at- 
tached to  the  bind  legs  and  it  was  again 
hoisted,  and,  as  work  progressed  upon  It,  con- 
veyed along  the  overhead  track.  After  the 
carcass  of  a  beet  had  been  hoisted  the  second 
time  "fell  beaters"  removed  the  hide,  "gut- 
ters" opened  the  paunch  and  "paunch  pul- 
lers" removed  the  paunches.  It  was  the  duty 
of  the  man  following  the  shank  washer  to 
hoist  the  carcass  to  the  proper  elevation  for 
completing  the  work.  The  hoisting  was  done 
by  means  of  an  appliance  called  a  friction 
hoist,  operated  by  a  rope.  The  operator  was 
called  the  holster.  Next  following  him  were 
the  fell  beaters,  who  with  cleavers  beat 
away  the  skin  from  the  shanks.  To  operate 
the  friction  hoist  required  skill  and  experi- 
ence. If  the  rope  was  uuskillfully  handled 
the  beef  would  fall  to  the  floor  and  en- 
danger the  lives  of  the  workmen.  Plaintiff 
was  employed  as  holster  in  charge  of  the 
hoisting  apparatus.  It  became  his  duty.  In 
case  a  workman  In  front  of  him  left  the  line 
for  any  purpose,  to  step  forward  and  take 
the  place  of  that  workman,  and  It  then  be- 
came the  duty  of  one  of  the  fell  beaters  Im- 
mediately behind  him  to  take  his  place  and 
operate  the  hoist,  the  fell  beaters  being  ex- 
perienced and  skilled  In  the  operation  there- 
of. At  the  time  of  the  injury  to  plaintiff  one 
of  the  workmen  ahead  of  him  was  called 
away.  Plaintiff  took  his  place  and  was  en- 
gaged in  washing  shanks  when  one  of  the 
paunch  pullers  without  the  knowledge  of 
plaintiff  or  of  the  fell  beaters  seized  the  rope 
and  attempted  to  raise  a  beef  immediately 
behind  plaintiff,  and  by  reason  of  bis  unskill- 
fulness  and  inexperience  In  the  operation  of 
the  hoist,  the  beef  dropped  upon  plaintiff,  and 
Injured  him.  It  was  further  alleged  that  de- 
fendant company  without  the  knowledge  of 
plaintiff  had  allowed  and  permitted  other 
employes  who  were  inexperienced  and  un- 
skilled In  its  operation.  Including  this  par- 
ticular one,  to  operate  the  hoist,  and  that 
defendant  was  negligent  In  so  doing.  The 
amendment  alleged  that  It  was  an  established 
rule  that  no  one  but  the  holster  and  the  two 
fell  beaters  behind  him  should  operate  the 
hoist,  and  that  without  plaintiff's  knowledge 
the  rule  became  relaxed ;  that  the  man  Short- 
rldge  who  attempted  to  operate  it  was  not 
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Informed  of  tbe  rule  or  Instrncted'  In  the 
use  of  the  hoist  The  answer,  In  addition  to 
a  general  denial,  set  np  that  plaintiff  had 
assumed  tbe  risk  of  the  injury,  also  that  the 
injury  was  the  result  of  negligence  of  fellow 
servants.  Defendant  below  ottered  no  eri- 
dence,  but  elected  to  stand  upon  its  demurrer 
to  the  evidence  of  plalntifT.  The  jury  found 
for  plalntifT.  The  court  overruled  the  motion 
fbr  a  new  trial  and  defendant  brings  the  case 
here  for  review  alleging  numerous  errors. 

Frank  P.  Sebree,  J.  F.  Wendorff,  and 
Angevloe  &  Cubbison,  for  plaintiff  In  error. 
Wm.  B.  Sutton  and  H.  B.  Dean,  for  defend- 
ant in  error. 

PORTEB,  J.  (after  stating  the  facts). 
Counsel  for  plaintllF  in  error  devote  a  con- 
siderable part  of  their  brief  to  tbe  contention 
that  It  was  error  to  allow  tbe  amendment 
because  there  was  no  evidence  In  support  of 
it  and,  what  there  was,  If  any,  was  admitted 
over  their  objections;  that  the  amendment 
was  not  made,  in  fact,  until  months  after 
the  trial,  at  tbe  time  fixed  for  the  settling 
and  signing  of  the  case  made,  and  introduced 
a  new  cause  of  action  which  was  barred  by 
tbe  statute  of  limitations.  The  case  made 
shows  that  permission  to  make  the  amend- 
ment was  asked  and  granted  at  the  close  of 
plaintlfF's  testimony ;  that  prior  to  the  set- 
tling and  signing  of  the  case  made,  It  was 
written  out  from  the  notes  of  the  court  re- 
porter by  order  of  the  judge,  attached  to  the 
original  petition  and  Incorporated  in  tbe  case 
made,  so  that  the  question  whether  it  was 
made  at  the  time  it  4)urport8  Is  immaterial. 
We  are  bound  by  the  recitals  of  the  case- 
made. 

It  is  •— ;ed  that  there  being  no  allegations 
In  the  <..  ..^inal  petition  in  reference  to  an  es- 
tablished rule,  It  was  error  to  permit  evi- 
dence of  such  a  rule.  At  tbe  same  time  it  Is 
contended  that  the  evidence  Introduced  fail- 
ed to  prove  the  existence  of  any  established 
rule.  In  the  latter  contention  we  agree 
with  counsel.  Tbe  most  that  can  be  said 
for  the  evidence  Is  that  It  tended  to  prove 
that  a  sort  of  method  prevailed  In  the 
operation  of  the  killing  beds,  and  that  cer- 
tain workmen  had  certain  duties  in  connec- 
tion with  the  operation  of  the  friction  hoist. 
So  far  as  the  evidence  of  which  complaint 
is  made  tended  to  prove  these  things,  It  was 
not  a  departure  from  the  general  scope  of 
tbe  original  petition.  Plaintiff  in  error  was 
not  prejudiced  by  tbe  attempt  to  prove  the 
establishment  of  a  fixed  rule  since  the  at- 
tempt failed.  The  allegation  In  the  amend- 
ment of  the  existence  of  a  rule  stands  as 
though  made  in  tbe  original  i>etltlon  and  not 
proved.  The  whole  contention  attout  the 
amendment  to  the  petition,  however,  be- 
comes Immaterial.  It  appears  from  an  ex- 
amination of  tbe  Instructions  that  tbe  trial 
court  Ignored  the  amendment  entirely  and 
instructed  as  If  it  bad  not  been  made.    This 


practically  takes  the  amendment  'out  of  the 
case,  and  with  it  goes  one  of  the  main  con- 
tentions. 

■  Plaintiff  in  error  argues  that  the  court 
should  have  sustained  the  demurrer  to  the 
evidence  and  raises  several  points,  tbe  chief 
of  which  are:  (1)  That  defendant  was  not 
guilty  of  any  negligence;  and  (2)  that  tbe  in- 
jury was  caused  by  the  act  of  a  fellow  serv- 
ant We  shall  consider  these  points  together. 
The  doctrine  of  fellow  servant  Is  not  In- 
volved In  the  case  as  we  view  It.  Tbe  mas- 
ter owes  certain  duties  to  the  servant,  among 
them  the  duty  to  take  reasonable  precautions 
to  prevent  an  injury  to  the  servant  while  at 
work.  In  Brick  Co.  v.  Shanks,  69  Kan.  306, 
T6  Pac.  856,  it  was  held  that  whenever  the 
negligent  act  violates  a  duty  which  the  mas- 
ter himself  owes  to  the  servant  that  becomes 
tbe  controlling  fact  In  determining  tbe  mas- 
ter's liability  notwithstanding  the  negligence 
of  the  master  was  set  in  operation  by  one 
who  otherwise  might  have  been  designated 
a  fellow  servant  In  some  of  tbe  controlling 
principles  that  case  is  similar  to  this,  though 
the  facts  there  were  different  and  there  was 
Involved  the  question  of  the  duty  of  a  pit 
boss  to  warn  the  employes  of  certain  dan- 
gers; but  the  duty  of  the  master  to  con- 
duct his  business  "in  a  manner  affording 
reasonable  protection  to  his  employes"  Is 
recognized.  In  Daniel  v.  Cbes.  &  O.  R.  Co. 
(W.  Va.)  15  8.  E.  162,  16  L.  R.  A.  383,  32 
Am.  St.  Rep.  870,  the  court,  in  enumerating 
the  personal  nonassignable  duties  "which 
the  master  owes  his  servant  no  matter  by 
whom  performed,"  and  quoting  from  Mad- 
den's  Adm'r  V.  0.  &  O.  Ry.  Co.,  28  W.  Va. 
617,  57  Am.  Rep.  605,  says:  "The  duties  of 
the  master  or  employer  may  be  summed  up 
as  follows:  (1)  To  provide  safe  and  suit- 
able machinery  and  appliances  for  the  busi- 
ness. Including  a  safe  place  to  work.  This 
includes  the  exercise  of  reasonable  care  in 
furnishing  such  appliance,  and  the  exercise 
of  like  care  in  keeping  the  same  In  repair 
and  in  making  proper  inspections  and  tests; 
(2)  to  exercise  like  care  in  providing  and 
retaining  suiBcient  and  suitable  servante  for 
the  business  and  instructing  those  who, 
from  newness  or  age,  evidently  need  It;  (3) 
to  establish  proper  rules  and  regulations  for 
the  service,  and  having  adopted  such,  to 
conform  to  them."  In  Bishop  on  Noncon- 
tract  Law,  691,  the  author  says:  "The 
leading  principle,  around  which  the  others 
cluster,  is,  that  the  master  shall  exercise  in 
the  carrying  on  of  his  business  all  the  watch- 
fulness over  his  servants  and  employ  all 
the  safeguards,  which  reasonable  and  con- 
siderate prudence  may  dictate.  For  any 
violation  of  this  duty  resulting  In  an  In- 
jury to  a  servant  he  [the  master]  Is  answer- 
able to  him." 

Upon  the  general  proposition  that  the  duty 
rests  upon  the  master  not  to  expose  the  serv- 
ant, In  the  discbarge  of  bis  duty,  to  perils 
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and  dangers  against  which  the  master  may 
guard  by  the  ezerclRe  of  reasonaUe  care. 
See  Pullman  Pal.  Car  Co.  v.  Laack,  143  III. 
242,  32  N.  B.  285,  18  li.  B,  A.  215;  Cayner  t. 
Taylor,  10  Gray,  274,  69  Am.  Dec.  317;  GU- 
man  t.  Eastern  R.  R.  Co.,  10  Allen,  238,  87 
Am.  Dec.  635.  Wood  on  Master  &  Servant. 
{  326;  Beach  on  Cent  Neg.  353;  Hough  v. 
Railroad  Co.,  100  U.  S.  213,  25  L.  £d.  612. 
In  order  that  the  master  may  claim  exemp- 
tion from  liability  for  Injuries  to  a  servant 
on  the  ground  that  the  negligent  act  was 
that  of  a  fellow  servant,  the  master  must 
have  exercised  reasonable  care  to  prevent  the 
injury.  The  risk  that  the  master  may  neg- 
lect to  do  this  Is  not  one  which  the  servant 
assumes.  Pullman  Car  Co.  supra;  Copplns 
V.  N.  Y.  C.  &  H.  R.  B.  Co.,  122  N.  T.  557, 
25  N.  E.  015,  19  Am.  St.  Rep.  523;  Keast  v. 
Santa  Ysabel  Gold  Mluing  Co.,  136  Cal.  256, 
68  Pac.  771.  The  case  here  Is  analogous  to 
that  of  the  sudden  and  unexpected  starting 
of  dangerous  machinery  where  the  starting 
is  due  to  the  negligence  of  the  master  or 
some  one  for  whose  negligence  the  master 
is  responsible.  In  such  cases  the  master 
Is  held  liable.  Thomp^n's  Cooq.  on  Neg. 
I  5422;  Blanton  v.  Dold.  109  Mo.  64,  18  S. 
W.  1149;  Donahue  v.  Drown,  154  Mass.  21, 
27  N.  El  675.  A  duty  like  that  retjuiring 
the  master  to  establish  rules  for  the  con- 
duct of  his  business  for  the  safety  of  his 
servants  Is  the  one  which  requires  him,  "in 
carrying  on  a  dangerous  or  complicated  busi- 
ness, to  reduce  It  to  such  a  system  and  to 
conduct  it  in  such  a  manner  as  will  best  pro- 
mote the  safety  of  his  servants;  and  be  is 
consequently  liable  to  a  servant  for  an  in- 
Jury  occasioned  by  a  defective  system  of  us- 
ing his  machinery  or  conducting  his  busi- 
ness, as  well  as  for  injuries  occasioned  by 
defects  la  such  machinery."  Thompson's 
Com.  on  Neg.  S  4175.  See,  also,  Hunn  t. 
Railroad  Co.,  78  Mich.  513,  44  N.  W.  502, 
7  L.  R.  A.  500. 

Here  was  a  dangerous  appliance  not  in 
the  sense  tliat  the  persons  uslug  it  ml^ht  be 
Injured  but  dangerous  to  others.  Operated 
by  a  skillful  and  experienced  person  there 
was  danger  to  no  one.  Oi)erated  by  an  inex- 
perienced and  unskilled  person,  a  heavy  beef 
with  the  added  weight  of  Iron  spreader.  Itself 
weighing  hundreds  of  pounds,  would  fall  up- 
on and  among  other  workmen  while  their 
attention  must  be  given  to  their  own  work, 
and  their  lives  become  endangered.  There 
Is  some  evidence  In  the  record,  which  fairly 
tends  to  prove  that  there  had  been  a  method 
of  procedure  In  the  operation  of  the  work  on 
the  killing  beds  as  set  out  in  plaintiff's  peti- 
tion ;  that  there  were  among  the  workmen 
usually  about  10  common  laborers,  Including 
the  paunch  pullers,  without  any  experience 
In  the  operation  of  the  hoist;  and  witnesses 
testified  that  frequently  these  common  labor- 
ers pulled  the  rope  which  operated  the  hoist, 
and  did  this  in  the  presence  of  the  foreman. 


Plaintiff  testified  that  he  had  no  Knowledge 
of  this,  and  the  master  offered  no  testimony 
to  dispute  it  All  the  witnesses  familiar 
with  the  operation  of  the  hoist  agree  that 
it  required  experience  and  skill  to  operate 
it  safely  and  properly.  The  rope  bad  to  be 
pulled  just  right,  just  far  enough,  or  the 
beef  would  be  dropped  suddenly  upon  the 
workmen.  The  workman,  Shortridge,  did 
what  was  natural  and  might  have  been  ex- 
pected of  any  of  the  common  laborers  on  the 
beds  unless  Instructed  to  the  contrary.  There 
was  a  rope  to  be  pulled;  some  one  said,  "pull 
the  rope"  and,  wishing  to  be  useful,  he  pulled 
rt  He  knew  nothing  about  bow  to  do  it 
properly,  and  the  result  was  the  injury  to  the 
plaintiff.  The  duty  of  the  master  to  use 
ordinary  care  to  prevent  Injury  to  plaintiff 
by  establishing  and  enforcing  a  rule,  or  by 
some  other  reasonable  method,  so  far  as  the 
evidence  shows,  was  ignored.  The  master 
did  nothing  to  protect  the  servant.  It  is 
not  claimed  that  Shortridge  was  negligent 
In  the  ordinary  sense  of  a  servant,  who 
knows  how  to  do  a  thing  properly,  and 
carelessly  does  It  wrong.  He  acted  ignorant- 
ly.  He  had  no  duty  to  perform,  except  not 
to  act,  and  he  never  had  been  instructed 
not  to  act  As  previously  stated.  It  was  nat- 
ural for  him  or  any  of  the  other  common 
laborers,  in  the  absence  of  any  rule  or  In- 
struction, to  attempt  to  do  what  he  did. 
His  act  became  possible  from  the  negligence 
of  the  master.  The  proximate  cause  of  the 
injury  was  not  the  act  of  Shortridge,  but  the 
neglect  of  the  master  to  take  reasonable 
precautions  to  see  that  such  a  thing  did  not 
occur.  It  is  held  generally  that  negligence  Is 
the  proximate  cause  of  an  injury  when  it 
appears  that  "the  Injury  was  the  natural  and 
probable  consequence  of  the  negligence  or 
wrongful  act,  and  that  It  ought  to  have  been 
foreseen  in  the  light  of  the  attending  circum- 
stanca"  Milwaukee,  etc..  Railway  Co.  v. 
Kellogg,  94  U.  S.  469i  24  L.  Ed.  2oa  See, 
also,  Railway  Co.  v.  Parry,  67  Kan.  515,  73 
Pac.  105.  The  petition  It  is  true,  does  not 
allege  that  it  was  the  duty  of  defendant 
to  adopt  rules  or  methods  in  the  operation 
of  the  killing  beds  to  provide  for  the  safety 
of  plaintiff.  It  recites  the  facts,  the  usual 
method  employed,  and  the  departure  from 
the  usual  method.  It  is  shown  in  evidence 
that  no  care  was  taken  In  fact  to  prevent 
these  common  laborers  from  doing  what  it 
was  clearly  natural  and  probable  that  they 
might  do,  and  which  It  appears  one  of  them 
did  do.  The  law  defines  the  duty  of  the 
master,  however,  and  while  It  Is  not  neces- 
sary here  to  decide  what  would  have  been 
reasonable  precautions  for  the  master  to 
have  taken  to  prevent  Injury  to  the  servant. 
It  is  sufilcient  that  as  the  case  stood  at  the 
close  of  plalntifTs  testimony,  there  was  some 
evidence  that  no  precautious  of  any  kind 
had  been  taken  and  that  tbe  failure  to  take 
reasonable  precautions  was  tbe  proximate 
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canse  of  the  Injury  to  plaintiff.  There  was 
no  error  in  OTemiUnK  the  demurrer. 

Error  is  also  claimed  in  the  instruction!. 
The  twelfth  Instruction  of  which  complaint 
Is  made  relates  to  the  law  of  fellow  servant 
and,  while  it  might  be  open  to  some  criti- 
cism, plaintiff  in  error  was  not  prejudiced 
because  the  neglig«ice  of  a  fellow  servant 
la  not  available  as  a  defense  In  this  action. 
Instruction  number  13  fairly  states  the  law 
governing  the  facts  in  evidence.  The  words, 
"were  liable,"  are  qualified  by  the  phrase 
"under  the  method  of  operating  defendant's 
killing  beds."  lue  complaint  is  that  there 
was  no  evidence  to  warrant  the  instruction, 
but  as  we  have  said,  there  is  some  evidence 
that  common  laborers,  without  experience, 
and  In  tlie  presence  of  the  foreman,  frequent- 
ly attempted  to  operate  the  hoist.  "The  em- 
ployer is  chargeable  with  knowledge  of  what- 
ever it  is  his  duty  to  And  out  and  know." 
Thompson's  Com.  on  Neg.  $  5404. 

Error  is  specified  In  overruling  defendant's 
challenge  for  cause  to  a  Juror,  and  also  on 
account  of  some  remarks  of  counsel  for  plain- 
tiff below  in  bis  opening  statement.  These 
matters  cannot  be  con.sldered  for  the  reason 
that  they  do  not  appear  in  the  record  except 
in  the  form  of  an  affidavit,  and  the  record 
shows  this  affidavit  was  filed  the  day  after 
the  motion  for  a  new  trial  was  overruled. 
The  record  does  not  disclose  that  the  court's 
attention  to  these  alleged  irregularities  was 
challenged  by  the  motion  for  a  new  trial. 
We  find  no  error  in  the  instructions,  and  in 
our  view  of  the  law  of  the  case,  there  was 
sufficient  evidence  to  submit  to  the  Jury  upon 
the  allegations  in  tlie  petition  and  to  support 
the  verdict. 

The  Judgment  will  be  affirmed.  All  the 
Justices  concurring. 


ELSE  et  al.  v.   FREEMAN  et  al. 
(Supreme  Court  of  Kansas.    Nov.  11,  1905.) 

1.  Tbiai^Special  Findings  by  Court— Re- 
quests—Necessity. 

The  failure  of  the  court  making  special 
findings,  in  addition  to  a  general  finding,  to 
cover  all  the  issues  by  its  special  findings,  is 
not  reviewable  in  the  absence  of  a  request  for 
further  findings. 

2.  Fbaui)— Fbaudulent    Repbesentations — 
Matters  op  Opinion. 

A  false  st^atement  as  to  the  value  of  land 
made  to  induce  an  exchange  for  other  land  is 
an  opinion,  and  is  not  actionable  aa  a  false 
representation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Cent.  Dig.  Exchange  of  Property,  f  5;  vol.  23, 
Cent.  Dig.  Fraud,  |  13.] 

3.  Save. 

A  false  statement  to  the  effect  that  the 
fences  on  a  tract  of  land  are  good,  made  to 
induce  an  exchange  for  other  land,  is  a  mere 
opinion,  and  is  not  actionable  as  a  false  repre- 
sentation. 

4.  Exchange  of  Pbopebty— Validity  op  As- 
sent. 

Where,  in  an  action  for  the  cancellation  of 
a  conveyance  of  land  to  defendant  in  exchange 


of  other  land  because  of  fraud.  It  was  shown 
that  defendant  falsely  represented  that  the 
fences  on  the  latter  land  were  good,  but  there 
was  nothing  to  show  that  this  representation 
had  any  influence  on  plaintiff,  a  judgment  for 
defendant  was  proper. 

Error  from  District  Court,  Hamilton  Coun- 
ty; Wm.  Easton  Hutchison,  Judge. 

Action  by  Sarah  Else  and  others  against 
M.  M.  Freeman  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

Geo.  Getty  and  Geo.  J.  Downer,  for  plain- 
tiffs in  error.  U.  T.  Tapscott  and  W.  R. 
Hopkins,  for  defendants  in  error. 

PER  CURIAM.  Stephen  Else  owned  and 
occupied  a  farm  in  Hamilton  county,  Kan., 
which  he  exchanged  with  M.  M.  Freeman 
for  land  In  Howell  county,  Mo.  The  trade 
was  made  by  correspondence  between  the  par- 
ties. Neither  of  them  had  seen  the  land 
traded  for  until  after  the  exchange  of  deeds. 
Else  executed  the  deed  to  bis  farm  May  11, 
1901.  In  June  following  he  removed  to  his 
land  in  Missouri;  but,  being  dissatisfied  there- 
with, left  immediately,  and  on  November  12, 
1901,  began  this  suit  to  cancel  the  convey- 
ance to  his  Kansas  farm  and  to  recover  pos- 
session. He  claimed  in  his  petition  that  the 
conveyance  was  obtained  by  false  and  fraudu- 
lent representations  concerning  the  Missouri 
land. 

The  court  made  findings  of  fact  and  con- 
clusions of  law  in  which  it  found  generally 
for  the  defendant,  and  specifically  found  that 
of  the  numerous  false  representations  alleged 
In  the  petition  only  three  were  sustained,  and 
they  were  not  actionable.  These  three  were 
the  following:  (1)  "Fences  are  good."  (2) 
"Place  Is  watered  by  a  spring,  cistern,  and 
stock  pond."  (3)  "The  place  is  worth  ^2,500." 
Each  of  these  statements  were  made  to  in- 
duce the  trade,  and  were  false  and  known 
to  be  so  when  made.  The  court  also  found 
that  the  second  representation  was  not  re- 
lied upon  by  the  plaintiff,  leaving  plaintiff's 
case  resting  entirely  upon  findings  of  fact  1 
and  3,  which  were  decided  to  be  in  the  nature 
of  opinions,  rather  than  representations,  and 
not  actionable.  The  court  In  its  conclusions 
did  not  find  either  way  as  to  the  truth  or 
falsity  of  the  other  representations.  But  by 
Its  general  finding  they  must  be  held  to  have 
been  against  the  plaintiff. 

Complaint  is  made  of  this  failure  of  the 
court  to  cover  all  the  representations  by  its 
special  findings,  but  the  failure  of  the  plain- 
tiff to  call  the  attention  of  the  court  to  this 
omission  and  to  request  further  findings  re- 
lieves the  court  of  criticism  therefor.  This 
narrows  the  questions  for  this  court  to  con- 
sider to  whether  the  court  erred  or  not  in  hold- 
ing that  the  two  false  representations  estab- 
lished were  not  actionable.  As  to  the  repre- 
sentation concerning  the  value  of  the  land  as 
used  here,  the  district  court  is  sustained  by 
a  practically  unanimous  line  of  authorities; 
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As  to  the  statement  "fences  are  good,"  we 
have  not  been  favored  by  either  party  with 
a  single  case  directly  in  point,  and  none  that 
are  closely  analogous,  and  we  have  been  un- 
able after  a  limited  search  to  flud  any.  We 
find,  however,  that  the  meaning  of  the  word 
"good"  depends  almost  entirely  upon  its  asso- 
ciations with  other  words,  and  relation  to 
the  subject-matter  about  which  It  is  used. 
Fences  vary  so  much  in  kind  and  condition, 
and  what  constitutes  a  good  fence  in  the 
estimation  of  people  depends  so  much  upon 
the  neighborhood  where  located  and  the  mate- 
rial of  which  constructed,  that  to  us  the  ex- 
pression "good  fence"  conveys  an  idea  so 
vague  and  uncertain  that  it  seems  more  ap- 
propriate to  classify  it  with  opinions  than 
representations.  No  Intimation  is  given  as 
to  the  kind  of  fence,  nor  quantity.  Some  of 
the  fences  were  eoncededly  good,  and  It  was 
not  pretended  that  all  of  the  fences  were  of 
that  quality.  Therefore,  in  the  absence  of 
authority,  we  are  inclined  to  agree  with  the 
district  court.  Besides  this  representation 
was  a  minor  one,  among  many  others,  con- 
tained In  the  same  statement,  and  It  does  not 
appear  that  any  or  all  of  them  were  relied 
upon  by  Stephen  Else,  or  that  the  trade  would 
not  have  been  made  anyhow,  and  without 
some  evidence  that  this  particular  represen- 
tation standing  alone  had  some  influence  up- 
on his  mind  the  case  cannot  be  sustained; 
and,  this  being  the  only  representation  left 
to  be  considered,  no  reason  for  reversal  ap- 
pears. 
The  Judgment  Is  affirmed. 

MASON,  J.,  not  sitting. 


METROPOLITAN  LIFE  INS.  CO.  v. 

ELISON. 

(Supreme  Court  of  Kansas.     Nov.  11,  1905.) 

1.  INSUBANCE  —  Insurable   Interest  —  Kin- 
ship. 

An  uncle  of  one  whose  life  is  insured  has 
no  insurable  interest  in  the  life  of  the  insured 
by  reason  of  kinship. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  S  158.] 

2.  Same— Life  Insurance— Public  Policy. 

It  is  against  public  policy  and  contrary  to 
law  to  permit  any  one  to  obtain  insurance  upon 
the  life  of  a  human  being  by  assignment  or 
otherwise,  where  such  person  has  no  insurable 
interest  in  the  life  of  the  insured. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  J  138.] 

3.  Same— AsstoNMENT  of  Interest. 

An  agreement,  by  which  one-half  of  the  in- 
surance provided  for  in  a  life  insurance  policy 
was  assigned  and  transferred  by  the  insured  and 
the  beneficiary  to  one  having  no  insurable  interest 
in  the  life  of  the  insured,  upon  consideration 
that  the  assignee  was  to  pay  the  premiums  as 
they  accrued,  contravenes  public  policy,  and 
neither  the  assignee  nor  the  beneficiary  who 
participated  in  the  tainted  transaction  can  re- 
cover upon  the  policy. 

[Ed.  Note. — For  cases  in  point,  see  vol,  28, 
Cent  Dig.  Insurance,  J  ICG.] 


4.  Same. 

I^ifc   Insurance  Companv  t.   McCrum,   12 
Pac.  t>l~,  3«  Kan.  14«,  59  Am.  Rep.  .t37,  ap- 
proved and  followed. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Lyon  County; 
Dennis  Madden.  Judge. 

Action  by  Lizzie  Elison  against  the  Metro- 
politan Life  Insiu-ance  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Action  on  an  insurance  policy  Issued  on  the 
life  of  Adolph  Elison  for  |!2.0oO.  nmnlng  20 
years,  with  premiums  of  |13.»0,  payable  quar- 
terly, and  his  wife,  Lizzie  Elison,  was  named 
as  beneficiary.  She  brought  this  action,  al- 
leging the  Issuance  of  the  policy  on  July  18. 
1900,  the  death  of  her  husband  on  December 
1,  1900,  and  she  set  up  a  contract  between 
herself  and  husband  on  the  one  part,  aud  bis 
uncle,  Casper  Elison,  on  the  other,  by  which 
an  Interest  In  the  policy  to  the  extent  of 
$1,000  was  assigned  to  Casper  Elison  in  con- 
sideration that  he  should  pay  the  premiums 
ui)on  the  policy.  The  following  is  a  copy  of 
the  contract: 

"This  contract,  made  and  entered  Into  this 
30th  day  of  July,  1900,  by  and  between 
Adolph  Elison  and  Lizzie  Elison,  his  wife,  of 
Emporia,  Kansas,  party  of  the  first  part,  and 
Casper  Elison,  of  Emporia,  Kansas,  party  of 
the  second  part: 

"Wltnesseth,  that  whereas,  the  said  Adolph 
Elison  has  taken  out  a  policy  of  Insurance  In 
the  Metropolitan  Life  Insurance  Company  of 
the  city  and  the  state  of  New  York,  which  is 
numbered  186,718,  for  $2,000.00  on  the  life  of 
the  undersigned  Adolph  Elison,  dated  July 
18,  A,  D.  1900.  through  J.  J.  Butler,  Its  au- 
thorized and  duly  acting  agent,  at  Topeka, 
Kansas,  at  the  yearly  premium  of  $55.84,  aud 
quarterly  $13.96: 

"Now  It  is  mutually  understood  by  and  be- 
tween the  parties  hereto,  to  wit,  said  Adolph 
Elison,  assured,  and  Lizzie  Elison,  his  wife 
and  beneficiary,  and  the  said  Casper  Elison, 
that  if  the  said  Casper  Elison  shall  promptly 
pay  at  the  proper  time  said  quarterly  Install- 
ment premiums,  to  wit:  $13.90  each,  or 
$5.5.84  per  year,  when  the  same  are  due,  as  re- 
quired by  the  terms  of  said  policy,  for  the 
term  of  20  years,  or  during  the  life  of  the 
said  Adolph  Elison,  the  assured,  then  at  the 
end  of  20  years,  or  at  the  death  of  the  as- 
sured, the  said  Lizzie  Elison  shall  pay  to 
said  Casper  Elison  the  sum  of  $1,000.00,  and 
the  said  Adolph  Elison  hereby  agrees  to  this 
proposition  and  so  instructs  his  said  wife  and 
authorizes  her  to  pay  to  said  Casper  Elison 
the  sum  of  $1,000  as  aforesaid,  and  the  said 
Adolph  Elison  and  his  wife,  Lizzie  Elison, 
constitutes  said  Casper  Elison  their  agent  to 
pay  said  premiums  out  of  his  money  for  that 
purpose  and  to  transact  all  business  for  them 
In  their  behalf  In  this  matter,  for  the  reason 
that  they  are  Germans  and  cannot  speak  and 
write  the  English  language  fluently,  hereby 
authorizing  said  Elison  to  keep  the  policy 
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above  referred  to  In  his  own  possession  for 
reference  and  to  acquaint  himself  with  Its 
terms  of  payment  of  premiums,  and  that  up- 
on the  death  of  said  Adolph  Ellson,  the  said 
Adolph  Bllson  now  In  his  lifetime  constitutes 
and  appoints  said  Casper  Ellson  bis  attorney 
and  In  his  name  and  stead,  and  said  Lizzie 
Kllson,  his  wife  also  Joins  In  this  appoint- 
ment for  said  Casper  Ellson  to  transact  all 
the  matters  of  business  for  them,  as  they  are 
not  acquainted  with  the  forms  and  methods 
of  business  In  this  country,  agreeing  and 
understanding  that  In  the  consideration  of 
the  payment  of  said  premiums  regularly  as 
before  mentioned  that  said  Casper  Ellson 
shall  receive  at  the  end  of  20  years  from  the 
date  thereof,  or  upon  the  death  of  assured, 
Adolph  Ellson,  the  said  sum  of  $1,000. 

"And  upon  the  part  of  the  said  Casper  Ell- 
son hereby  agrees  to  promptly  pay  at  the 
proper  time  and  times  all  these  premiums 
as  they  fall  due  as  aforesaid,  and  to  further 
secure  the  said  Casper  Ellson  for  the  sum 
of  money  so  paid  out  and  Invested  for  them, 
the  said  Adolph  Ellson  and  Lizzie  Ellson; 
the  said  Lizzie  Ellson  agrees  to  turn  over 
to  said  Casper  Ellson  at  the  death  of  said 
Adolph  Ellson,  or  at  the  end  of  20  years,  or 
when  the  said  policy  shall  be  paid,  the  draft 
Indorsed  by  her,  that  the  said  Ellson  may 
reimburse  himself  for  the  moneys  so  In- 
veeted  to  the  amount  of  $1,000,  as  aforesaid. 
"In  witness  whereof,  the  said  parties  to 
this  contract  have  hereunto  signed  their 
names  and  executed  this  contract  for  all  the 
purposes  therein  named,  the  day  and  year 
first  above  written. 

"Casper  Ellson. 

"Adolph  Ellson. 

"Lizzie  EUaon. 

"State  of  Kansas,  Lyon  County — ss: 

"Be  It  remembered,  that  on  this  the  30th 
day  of  July,  1900,  before  me,  the  undersigned, 
a  notary  public,  personally  appeared  Adolph 
Ellson,  Lizzie  Ellson,  his  wife,  said  first  par- 
ties, and  Casper  Ellson,  said  second  party, 
who  each  signed  the  above  contract  as  their 
own  voluntary  act,  and  acknowledged  the 
execution  of  the  same. 

"In  witness  whereof,  I  have  hereunto  sub- 
scribed my  name  and  affixed  my  notarial  seal 
the  day  and  date  last  above  written. 
"[Seal.]  Chas.  Fletcher, 

"Notary  Public. 

"Comm.  expires  Nov.  18,  1902." 

Casper  Ellson  having  died,  his  legal  repre- 
sentative, Lena  Kllson,  was  made  a  defend- 
ant, and  In  a  cross-petition  she  alleged  that 
Casper  Bllson  had  paid  two  premiums,  $27.92, 
on  the  policy,  and  claimed  a  recovery  of 
$1,000  of  the  insurance  by  virtue  of  the  con- 
tract of  assignment  The  Insurance  company 
separately  demurred  to  the  petition  of  Lizzie 
Ellson  and  to  the  cross-petition  of  Lena  Ell- 
son on  the  ground  that  neither  stated  a  cause 
of  action  against  the  insurance  company. 
The  trial  court  overruled  the  demurrer  to  the 


petition,  but  sustained  it  as  to  the  cross- 
petition.  Afterwards  the  Insurance  com- 
pany filed  an  answer,  alleging  that  notwith- 
standing the  answers  of  Adolph  Ellson  that 
he  was  in  good  health  and  had  never  been 
sick  and  bad  no  usual  medical  attendant,  he 
was  then  In  fact  111  with  tuberculosis,  and 
had  been  treated  for  that  disease  by  physi- 
cians. The  reply  denied  the  averments  of 
the  answer,  and  alleged  that  the  insurance 
company  accepted  the  risk  with  knowledge  of 
Adolph  Ellson's  physical  condition.  The  trial 
resulted  In  favor  of  Lizzie  Ellson,  and  the 
Insurance  company  complains. 

James  H.  Austin,  for  plaintiff  In  error. 
S.  F.  Wicker  and  Fuller  &  Jackson,  for  de- 
fendant In  error. 

JOHNSTON,  O.  X  (after  stating  the  facts). 
The  controlling  question  In  the  case  Is,  can 
the  beneficiary,  Lizzie  Bllson,  who  joined  In 
the  contract  by  which  the  Insurance  on  her 
husband's  life  was  assigned  to  Casper  Ellson, 
recover  on  the  policy?  In  her  petition,  and 
in  part  as  a  basis  of  recovery,  she  set  up  the 
contract  which  appears  to  have  been  entered 
into  with  Oasper  Bllson  12  days  after  the 
policy  was  Issued.  The  demurrer  to  the  pe- 
tition raised  the  question  whether,  under  the 
facts  stated,  as  well  as  those  admitted  by  the 
recitals  of  the  contract  she  bad  stated  a 
cause  of  action.  The  contract  is  plain  in  its 
provisions,  and  leaves  no  doubt  about  the 
purposes  of  the  parties.  Casper  Ellson 
agreed  to  pay  the  premiums  on  the  policy 
for  20  years,  or  until  the  death  of  Adolph 
Ellson,  and  in  consideration  therefor  was  to 
receive  $1,000  of  the  Insurance  money  to  be 
paid  by  the  company.  There  was  some  claim 
that  be  was  only  to  be  reimbursed  to  the  ex- 
tent of  the  payments  made,  but  it  is  ex- 
pressly stated,  and  again  repeated,  that  he 
was  to  receive  $1,000  at  the  death  of  the  In- 
sured or  at  the  maturity  of  the  policy.  He 
was  to  have  the  possession  of  the  policy,  and 
the  precaution  was  taken  to  provide  that 
the  draft  drawn  by  the  insurance  company 
In  favor  of  Lizzie  Ellson  should  be  Indorsed 
and  turned  over  to  the  assignee.  Casper  Ell- 
son was  nn  uncle  of  the  Insured,  and  there- 
fore had  no  Insurable  Interest  In  his  life  by 
reason  of  kinship.  Singleton  v.  Insurance 
Company,  66  Mo.  63,  27  Am.  Rep.  321;  Pru- 
dential Insurance  Company  v.  Jenkins.  15 
Ind.  App.  297,  43  N.  E.  1056,  57  Am.  St  Rep. 
228;  Corson's  Appeal.  113  Pa.  438,  6  Atl. 
213,  57  Am.  Rep.  470 ;  2  Joyce  on  Insurance,  § 
1069.  The  consideration  of  the  transfer  was 
not  for  advances  made  by  the  uncle,  nor  as 
security  for  any  subsisting  Indebtedness.  It, 
therefore,  appears  that  Lizzie  Bllson,  the 
beneficiary  of  the  policy,  undertook  to  assign 
and  transfer  an  Interest  In  the  policy  to  one 
who  Iiad  no  interest  in  the  life  of  the  insured. 

The  theory  of  life  insurance  Is  that  one 
who  Is  Interested  In  the  preservation  of 
the  life  of  the  Insured  may  safely  take  and 

hold  insurance,  but  that  Insurance  ,1b. 
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of  one  who  has  no  Interest  tn  the  life  of 
tbe  Insured,  who  would  be  interested  In  his 
early  death.  Is  contrary  to  good  morals  and 
a  sound  public  policy.  In  the  early  case 
of  Life  Insurance  Company  v.  Sturges,  18 
Kan.  93,  26  Am.  Bep.  TGI,  It  was  held  that 
such  insurance.  If  sustained,  would  open  the 
door  to  speculation  and  traffic  in  human 
life,  and  inylte  to  enter  the  most  shocking 
of  all  crimes,  and  that,  "of  all  wagering 
contracts,  those  concerning  the  lives  of  hu- 
man beings  should  receive  the  strongest,  tbe 
most  emphatic,  and  the  most  persistent  con- 
demnation." The  authorities  generally  unite 
in  holding  that  one  who  has  no  Insurable 
interest  can  no  more  take  an  Interest  in 
a  policy,  valid  in  its  inception,  by  purchase 
and  assignment  than  he  could  by  direct 
issue  from  the  Insurer.  In  Wamock  v.  Dav- 
is, KM  U.  &  775,  2C  L.  Ed.  924,  it  was 
said:  "Tbe  assignment  of  a  policy  to  a 
party  not  having  an  insurable  Interest  is 
as  objectionable  as  tbe  taking  out  of  a 
policy  In  his  name.  *  •  •  If  there  be  any 
sound  reason  for  holding  a  policy  invalid 
when  taken  out  by  a  party  who  -has  no 
interest  in  tbe  life  of  the  insured,  it  is 
difficult  to-  see  why  that  reason  is  not  as 
cogent  and  operative  against  a  party  taking 
an  assignment  of  a  policy  upon  tbe  life  of 
a  person  iu  which  be  has  an  interest."  It 
has  been  said  that  "the  evil  of  wager  poli- 
cies would  rather  l>e  aggravated  than  other- 
wise by  such  a  rule,  because  speculators 
desiring  to  indulge  in  this  species  of  gam- 
bling In  human  life  could  more  easily  pur- 
chase from  embarrassed  policy  holders  than 
procure  the  issue  of  such  policies  directly 
to  themselves  upon  the  lives  of  strangers. 
'In  either  case,'  as  observed  by  a  recent 
author  in  treating  of  this  subject,  'the  bolder 
of  such  a  policy  Is  Interested  in  tbe  death 
rather  than  the  life  of  the  insured.' "  Helme- 
tag-8  Adm'r  v.  Miller,  76  Ala.  183,  188,  52 
Am.  Rep.  316.  As  tending  to  sustain  the 
view  that  a  person  cannot  take  directly, 
or  by  assignment  a  policy  of  insurance  on 
the  life  of  one  in  whose  life  he  has  no  in- 
surable interest,  see  Cammack  v.  Lewis,  15 
Wail.  (U.  S.)  643,  21  L.  Ed.  244;  Gilbert 
v.  Moose,  104  Pa.  74.  49  Am.  Hep.  570; 
Carpenter  v.  Insurance  Company,  161  Pa.  9, 
28  Atl.  943,  23  L.  U.  A.  571,  41  Am.  St  Rep. 
880;  Alabama  Gold  Life  Insurance  Co.  t. 
Mobile  Mutual  Life  Insurance  Co.,  81  Ala. 
329,  1  South.  561;  Whitmore  v.  Supreme 
Lodge,  100  Mo.  36,  13  S.  W.  495 ;  Ileusner  v. 
Mutual  Life  Insurance  Company,  47  Mo.  App. 
336;  Thornburg  v.  Life  Insurance  Company, 
30  Ind.  App.  682,  66  N.  E.  922;  Bayse  v. 
Adams,  81  Ky.  3U8 ;  Roller  v.  Moore's  Adm'r, 
86  Va.  512,  10  S.  E.  241.  6  L.  R.  A.  136; 
Wilton  v.  New  York  Life  Insurance  Co.  (Tex. 
Civ.  App.)  78  S.  W.  403. 

In  this  case  the  interest  of  Casiier  Ellson, 
who  contracted  with  the  beneficiary  to  pay 
all  the  premiums,  would  have  been  best 
subserved  by  tbe  early  death  of  Adolpb  Eli- 


son  ;  and  in  fact  death  did  occur  In  less  than 
five  months.  It  was  a  matter  of  much  con- 
cern to  him  whether  be  should  get  tbe  con- 
tingent amount  of  $1,000  for  a  few  premiums, 
or  whether  he  sboald  be  required  to  pay  tbem 
during  tbe  period  of  20  years.  In  this  re- 
spect it  was  more  mischievous  and  vicious 
iu  its  tendencies  than  many  of  such  arrange- 
ments, because,  if  tbe  Insured  bad  lived  until 
tbe  maturity  of  tbe  policy,  the  assignee  would 
have  been  required  to  pay  even  more  than 
be  was  to  receive.  In  that  event  be  would 
have  paid  11,110.80,  saying  nothing  of  in- 
terest, for  tbe  $1,000  of  insurance  money 
which  lie  would  receive,  and,  while  there 
would  have  been  a  profit  In  tbe  early  death 
of  the  Insured,  bis  living  until  tbe  end  of 
the  20-year  period  would  have  occasioned 
tbe  assignee  a  substantial  loss.  Contracts 
of  this  character  have  been  frequently  de- 
nounced and  held  bad  because  they  were  re- 
garded as  wagers,  but  this  court  lias  de- 
clared them  to  be  void  on  the  broader  ground 
that  they  are  contrary  to  public  policy.  If 
the  transaction  is  tainted  as  to  tbe  assignee 
who  has  no  Insurable  Interest,  bow  does  it 
stand  as  to  the  beneficiary  In  the  contract 
of  Insurance  who  participated  in  tbe  wrong? 
If  tbe  agreement  which  furnished  an  induce- 
ment to  take  human  life  and  a  temptation 
to  commit  the  most  atrocious  of  crimes  was 
participated  in  by  tbe  beneficiary  voluntarily, 
bow  can  sbe  escape  the  condemnation  of  tbe 
law?  She  not  only  sigued  tbe  agreement,  but 
it  appears  that  she  was  to  take  an  active 
part  In  carrying  It  out,  and  was  to  receive  a 
share  of  the  Insurance  to  be  secured  through 
the  payment  of  premiums  by  Casper  Ellson. 
We  have  given  much  attention  to  the  relation 
which  Lizzie  Ellson  l>ore  to  the  transaction, 
and,  If  we  follow  tbe  rule  of  Life  Insurance 
Company  v.  McCrum,  36  Kan.  146,  12  Pac. 
617,  59  Am.  Rep.  537,  it  must  be  held  that 
the  whole  transaction  was  so  tainted  with 
illegality  as  to  bar  a  recovery  by  her.  There 
appears  to  be  no  substantial  distinction  l>e- 
tween  this  and  the  cited  case.  There  the  in- 
surance company  issued  a  paid-up  policy  to 
Snyder,  payable  to  his  two  daughters.  He 
and  the  beneficiaries,  for  a  valuable  con- 
sideration, joined  In  an  assignment  of  the 
policy  to  Mrs.  Parker,  who  bad  no  Insurable 
interest  In  Snyder's  life.  After  the  death 
of  Snyder  Mrs.  Parker,  on  learning  that  she 
could  not  collect  the  Insurance,  transferred 
the  policy  back  to  the  beneficiaries,  who 
In  turn  transferred  it  to  McCrum.  and  be 
brought  an  action  to  recover  uiwn  the  policy. 
It  was  held  that  McCrum  stood  in  the  shoes 
of  tlie  beneflclarles,  that  the  transaction  be- 
t\veen  the  boueflciaries  and  the  assignee  was 
contrary  to  public  policy,  not  to  be  tolerated 
by  law,  and  that  the  policy  was  worthless 
and  void,  not  only  as  to  the  assignee,  but 
It  was  also  void  In  the  hands  of  the  bene- 
ficiaries. In  si)eaklng  of  the  participation  of 
the  beneficiaries  in  the  tainted  transaction 
It  was  remarked:  "This  policy  was  placed 
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In  bee  (Palmer's)  possession,  not  only  wltb 
the  written  consent  of  tbe  beneficiaries,  but 
upon  a  valuable  consideration  paid  to  tbem 
tor  tbe  same.  They  therefore  aided  In  creat- 
ing in  the  mind  of  Mrs.  Parker  a  desire  for 
the  early  death  of  the  insured.  They  held 
out  to  her  tbe  temptation  to  bring  about 
the  evott  insured  against  *  *  *  In  mak- 
ing the  transfer  and  assignment,  and  in 
receirlng  tbe  money  therefor,  the  l>eneflcia- 
rles,  Elizabeth  and  Desylvla  Snyder,  were 
participants  with  Mrs.  Parker  in  the  at- 
tempted fraud  upon  the  insurance  company. 
The  whole  transaction  between  the  bene- 
ficiaries and  Mrs.  Parker  contravenes  pub- 
lic policy,  and  the  law  leaves  tbe  imrties  as 
it  found  them." 

Attention  la  called  to  tbe  fact  that  in  the 
McCrum  Case  the  beneficiaries  received  a 
consideration,  while  nothing  was  paid  by  the 
assignee  to  the  beneficiary  In  the  present 
case.  Here  Lizzie  Blison  procured  Casper 
Ellson  to  pay  the  premiums  upon  tbe  policy, 
in  order  to  keep  it  alive  that  she  might  re- 
ceive, a  share  of  tbe  Insurance  money.  The 
fact  that  the  assignee  did  not  pay  her  money 
directly  for  the  transfer  did  not  take  the 
vice  out  of  the  transaction  nor  mqke  it  less 
hurtful  in  its  tendencies.  It,  none  the  less, 
as  was  said  in  the  McCrnm  Case,  aided  in 
creating  in  the  mind  of  the  assignee  a  desire 
for  the  early  death  of  the  Insured,  and  held 
out  to  him  the  temptation  to  bring  about  the 
event  against  which  the  insurance  was  issued. 
In  the  McCrum  Case  the  court  further  re- 
marked: "If  the  party  who  attempts  to 
speculate  in  human  life  cannot  enforce  tbe 
policy  which  be  has  purchased  on  the  life 
of  another,  in  whose  life  be  has  no  Insurable 
Interest,  the  beneficiaries  who  knowingly  and 
purposely  sell  and  assign  to  such  a  person 
tbe  policy  on  the  life  of  another  for  a  valu- 
able consideration  ought  not  thereafter  to 
be  permitted  to  enforce  the  same  for  their 
own  benefit.  *  *  *  It  is  not  for  tbe  sake 
of  the  insurance  company  that  the  transac- 
tions between  the  beneficiaries  and  Mrs. 
Parker  are  held  wrongful,  but  such  rule 
is  founded  on  general  principles  uf  public 
policy  forbidding  speculative  contracts  upon 
human  life.  In  all  such  cases  tbe  courts 
ought  not  to  lend  their  aid  to  assist  parties 
engaged  in  the  perpetration  or  attempted 
perpetration  of  such  wrongful  speculations." 
Powell  V.  Dewey,  123  N.  C.  103,  31  S.  R 
381,  68  Am.  St  Rep.  818,  sustains  tbe  view 
taken  in  the  McCrum  Case.  There  Powell 
took  out  a  policy  of  Insurance  on  bis  own 
life,  and  assigned  the  same  to  the  beneficiary 
named  in  the  policy,  who  had  no  Insurable 
interest  The  assignee  paid  the  premiums 
which  accrued  up  to  tbe  death  of  tbe  insured. 
Upon  proofs  of  death  the  Insurance  company 
paid  the  amount  of  the  policy  to  the  assignee, 
and  tbe  executor  of  Powell's  estate  then 
brought  an  action  on  behalf  of  the  estate 
against  the  assignee  and  the  insurance  com- 
pany to  recover  the  insurance  money.    The 


court  held  that  the  policy  was  void  because 
of  tbe  transfer  to  one  having  no  insurable 
Interest,  that  no  action  could  be  maintained 
upon  It  by  the  beneficiary  against  the  Insur- 
ance company,  nor  could  tbe  plaintiff,  who 
was  the  representative  of  the  insured,  main- 
tain an  action,  because,  "looking  at  it  in 
any  view.  It  has  Its  foundation  on  the  policy 
which  is  void."  See,  also,  Hlnton  v.  In- 
surance Co.,  135  N.  G.  314,  47  S.  E.  474,  65 
L.  E.  A.  161, 102  Am.  St  Rep.  545.  The  Mc- 
Crum Case  is  deemed  to  be  a  controlling  au- 
thority in  the  present  one,  and  the  court  Is 
not  inclined  to  overrule  or  modify  that  de- 
cision. 

It  follows  that  the  judgment  must  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  sustain- the  demurrer  of  the  Insurance 
company  to  the  petition  of  Lizzie  Ellson. 
All  tbe  Justices  concurring. 


THOMPSON  V.  TUCKER  et  al. 
(Supreiiie  Court  of  Oklahoma.    Sept  5,  1905.) 

1.  Injunction— Adequate.  Remedy  at  Law. 

An  injunction  should  not  issue  in  a  case 
at  the  snit  of  a  party  whereiti  it  Is  shown  by 
tbe  allegations  in  his  petition  tliat  iie  has  a 
legal  remed;  wbicb  is  adequate  and  sufficient 
for  the  protection  of  bis  rights. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Injanctioo,  {S  15-17.] 

2.  Same— Pbosecution  undeb  Ordinance. 

A  prosecution  for  violating  a  municipal 
ordinajice  will  not  be  restrained  because  of  tbe 
illegality  of  the  ordinance,  since  tbe  fact  is  avail- 
able as  a  defense  to  tbe  prosecution. 

[Ed.  Note. — For  cases  in  point  see  vol.  27, 
Cent.  Dig.  Injunction,  f  179.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Caddo  County; 
before  Justice  P.  E.  Gillette. 

Action  by  James  Thompson  against  W.  L. 
Tucker  and  others.  Judgment  for  defendant, 
and  plaintiff  brings  error.    AfiSrmed. 

Dyke  Ballinger,  for  plaintiff  in  error. 

BBAUCIIAMP,  J.  This  action  was  com- 
menced by  the  plaintiff  In  error  against  the 
defendants  In  error,  as  ofllcers  of  the  town  of 
Bridgeport,  for  an  Injunction  against  tbe  en- 
forcement of  an  ordinance.  In  the  absence 
of  tbe  judge  of  tbe  district  court  on  applica- 
tion a  temporary  injunction  was  allowed  by 
the  probate  judge.  Subsequently  a  demur- 
rer to  the  petition  was  sustained,  and  the 
temporary  Injunction  dissolved,  and  excep- 
tions saved.  Plaintiff  In  error  brings  tbe 
case  here  by  petition  In  error  and  transcript 

It  appears  from  the  petition  that  the  plain- 
tiff In  error,  at  the  time  that  this  suit  was 
commenced,  and  prior  thereto,  was  in  the  re- 
tail liquor  business  In  the  town  of  Bridge- 
port; that  tbe  defendants  are  the  board  of 
trustees,  marshal,  and  city  attorney  of  said 
town ;  that  the  town  has  passed  an  ordinance 
for  the  purpose  of  regulating  the  sale  of  in- 
toxicating liquors,  and  providing  that  "11 
shall  be  unlawful  for  any  person  to  sell  any 
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Intoxicating  liquors  within  the  corporate 
limits  of  the  town  without  first  obtaining  a 
license  from  the  board  of  trustees,  and  that 
no  license  shall  be  granted  until  the  applicant 
shall  have  filed  wtth  the  town  clerk  an  appli- 
cation In  writing,  accompanied  by  a  certifi- 
cate of  two  resident  taxpayers  of  the  ward, 
that  the  applicant  is  a  man  of  good  moral 
character,  and  competent  to  conduct  the  busi- 
ness according  to  law,  and  that  notice  of  the 
application  shall  be  published  for  one  week 
In  a  newspaper,  and,  if  objections  be  filed,  the 
same  shall  be  beard  and  determined  by  the 
board  of  trustees,  and,  if  the  license  shall  be 
granted,  it  shall  not  issue  nntil  the  applicant 
shall  have  paid  the  sum  of  9500;"  and  pro- 
viding that  "any  person  engaging  in  the  busi- 
ness, without  first  securing  a  license,  is  guilty 
of  a  misdemeanor,  and  may  be  fined  In  any 
sum  not  less  than  $10,  and  not  more  than 
$500.  And  that  a  conviction  for  a  violation 
of  the  ordinance  shall  work  a  forfeiture  of 
any  license  held  by  the  person  convicted." 
It  Is  alleged  that  this  ordinance  is  void,  and 
passed  for  the  purpose  of  damaging  the  plain- 
tiff by  destroying  his  business.  The  only 
question  necessary  for  our  consideration  at 
this  time  is  the  sufficiency  of  the  plaintifTs 
petition. 

Conceding  for  the  purpose  of  this  case  that 
the  ordinance  is  invalid  as  charged,  still  we 
think  the  petition  not  sufficient  to  entitle  the 
plaintiff  to  the  relief  asked.  It  will  not  be 
questioned  that  an  injunction  should  not  is- 
sue, where  there  is  a  plain  and  adequate 
remedy  at  law,  and  the  real  question  is,  has 
the  plalntitr,  according  to  the  allegations  of 
his  petition,  a  legal  remedy  which  is  ade- 
quate and  sufficient  for  the  protection  of  his 
rights?  If  the  ordinance  Is  invalid,  as  is 
claimed  by  him,  that  is  a  defense  which  can 
be  interposed  in  any  case  that  may  be  in- 
stituted against  him.  If  he  should  l>e  prose- 
cuted for  a  violation  of  the  ordinance,  if  the 
ordinance  is  Invalid,  this  would  be  a  complete 
defense,  and  we  are  unable  to  see  wherein 
the  plaintiff  could  suffer  the  Irreparable  In- 
jury claimed  by  him.  The  legality  or  illegal- 
ity of  the  ordinance  Is  purely  a  question  of 
law,  which  It  is  competent  for  a  court  in  a 
proceeding  at  law  to  decide.  We  cannot  as- 
sume that  the  courts,  where  the  question  is 
properly  presented,  will  not  decide  it  correctly. 
A  court  of  equity  will  not  restrain  a  prosecu- 
tion at  law,  when  the  question  Is  the  same 
at  law  as  In  equity.  Golden  &  Co.  v.  City  of 
Guthrie,  3  Okl.  128,  41  Pac.  350 ;  Wallack  v. 
Society,  07  N.  Y.  23.  The  contention  of  plain- 
tiff is  that,  if  the  ordinance  is  void.  Its  enforce- 
ment should  be  restrained  by  injunction,  and 
the  principal  ground  relied  upon  by  him  for 
the  Injunction  is  the  alleged  illegality  of  the 
ordinance.  It  is  well  settled  by  a  number 
of  well  considered  cases  that  as  a  genera] 
rule  an  Injuiictlon  will  not  lie  to  restrain 
prosecutions  under  a  municipal  ordinance  up- 
on the  mere  ground  of  its  alleged  Illegality, 


for  the  reason  that  the  party  proceeded 
against  thereunder  has  a  complete  remedy 
at  law,  because  he  can  avail  himself  of  such 
illegality  as  a  legal  defense  In  prosecutions 
thereunder.  Poyer  v.  Village  of  Des  Plaines, 
20  111.  App.  30;  Levy  v.  City  of  Shreveport, 
27  La.  Ann.  620;  City  of  Denver  v.  Beede 
(Colo.  Sup.)  54  Pac.  624;  Dill.  Mun.  Corp. 
§§  906,  908,  note;  High  on  InJ.  (2d  Ed.)  { 
1244;  Modem  Law  of  Municipal  Corp.  vol. 
2,  i  1623. 

It  is  argued  by  plaintiff  in  error  that  be 
has  no  adequate  remedy — that  the  illegality 
of  the  ordinance  might  be  tested  by  habeas 
corpus  proceeding;  but  betore  this  remedy 
could  be  Invoked  plaintiff  must  first  be  humil- 
iated by  Incarceration  in  the  county  jail.  By 
this  argument  it  is  apparent  that  counsel  is 
asking  the  court  to  assume  that  the  plaintiff 
not  only  intends  to  violate  the  ordinance, 
but  that  the  court  that  may  try  the  case  will 
not  properly  decide  the  law.  If  the  position 
of  the  plaintiff  in  error  is  correct,  that  the  or- 
dinance is  Invalid,  then  he  cannot  be  pimished 
for  violation  of  It ;  and  we  must  assume  that 
the  courts  will  so  decide.  If  the  ordinance  is 
valid,  and  the  plaintiff  is  guilty  of  violating 
it,  then  he  should  be  punished,  and  he  would 
have  no  cause  for  complaint,  no  matter  what 
hardships  might  be  occasioned.  If  the  plain- 
tiff chooses  to  take  chances  on  ultimately 
defeating  the  ordinance  on  the  grounds  of 
its  invalidity,  that  is  no  reason  for  Interfer- 
ence by  Injunction.  Our  attention  has  been 
directed  to  cases  that  hold  that  an  injunction 
will  lie  to  restrain  action  under  a  void  city 
ordinance.  Upon  an  examination  of  the  au- 
thorities cited,  it  win  be  found  that  the  In- 
jured party  would  not  only  not  have  an  ade- 
quate remedy  at  law,  but  the  enforcement  of 
the  void  ordinance  would  result  in  Irrepa- 
rable injury.  We  do  not  desire  to  be  under- 
stood as  holding  that  no  case  could  be  pre- 
sented in  which  an  injunction  should  be  al- 
lowed restraining  the  enforcement  of  a  void 
ordinance,  but.  as  before  suggested,  we  can- 
not assume  in  this  case  that  the  plaintiff 
will  violate  the  ordinance,  and  that,  if  be 
should,  the  court  In  which  he  may  be  tried 
for  its  violation  will  not  hold  it  invalid,  if 
that  question  should  be  raised;  nor  can  we 
assume  that  the  defendants  will  confiscate 
and  destroy  the  property  of  plaintiff  as  al- 
leged, for  there  is  nothing  in  the  ordinance 
complained  of  which  would  justify  any  such 
conclusion.  We  do  not  desire  to  be  under- 
stood as  holding  that  the  ordinance  com- 
plained of  is  Invalid,  as  we  think  It  unnec- 
essary at  this  time,  for  the  purposes  of  this 
case,  to  decide  that  question. 

The  judgment  of  the  district  court  sustain- 
ing the  demurrer,  dissolving  the  temporary 
injunction,  and  assessing  the  costs  to  plain- 
tiff In  error,  is  afl3rmed,  with  costs  to  plain- 
tiff in  error.  All  the  Justices  concurring,  ex- 
cept GILLETTE,  J.,  who  tried  the  case  be- 
low, not  Bitting. 
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DAVIS  et  al.  ▼.  FITZMAURICB. 
(Supreme  Court  of  Oklahoma.    Sept.  8,  1005.) 

APPEAI/— KEVIEW— CONKI-ICTINO    EVIDENCE. 

Where  the  testimony  given  on  the  trial  of 

a  case  is  conflicting,  this  court  will  not  attempt 

to  determine  the  weight  to  be  given  to  the  same. 

[Ed.   Note. — For  cases   in  point,  see  vol.  3, 

Cent.  Dig.  Appeal  and  Krror,  §  3983.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Noble  County; 
before  Justice  Bayard  T.  Halner. 

Action  by  T.  J.  Fltzmaurice  against  A.  A. 
Davis  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

Doyle  &  McGraw  and  Cowley  &  Johnson, 
for  plaintiffs  In  error.  J.  W.  Quick,  for  de- 
fendant In  error. 

GILLETTE,  J.  Tbis  action  was  brought 
in  tbe  district  court  of  Noble  county  by  the 
defendant  In  error,  to  recover  and  quiet  the 
title  to  four  certain  lota  In  the  city  of  Per- 
ry, Okl.  The  petition  alleges  tbe  deed  to 
liaTe  been  procured  from  tbe  plaintiff  by 
one  of  the  defendants  by  fraud  and  misrep- 
resentation, and  tbat  the  consideration  had 
wholly  failed,  which  consideration  was  a  deed 
and  conveyance  to  plaintiff  of  tbe  territory 
of  the  state  of  Kansas  in  and  to  a  certain 
patent  right  which  territory  had  a  short 
time  previous  been  already  conveyed  to  an- 
other party;  that  the  defendants  had  bought 
an  Interest  in  said  inroperty  with  knowledge 
of  tbe  fraud;  and  that  during  all  the  time 
the  plaintiff  was  the  owner  and  in  possession 
of  tbe  property;  and  tbat  this  particular 
property  was  not  described  In  the  deed  con- 
veying tbe  same,  l>ecan8e  of  the  fact  that 
fuiid  deed  did  not  show  the  block  In  which 
tbe  lots  In  question  were  situated.  Tbe 
plaintiffs  In  error  answered,  alleging  tbat  tbe 
defendant  A.  A.  Davis,  to  whom  said  deed 
was  made,  went  into  possession  of  said  prem- 
ises at  the  date  of  said  deed,  and  remained 
In  poflsession  up  to  tbe  time  of  making  the 
conveyance  to  the  other  defendants  B.  D. 
and  B.  M.  Davis;  that  there  was  no  failure 
of  consideration  In  the  conveyance  of  de- 
fendant In  error.  Fltzmaurice,  to  tbe  plaintiff 
in  error  A.  A.  Davis;  that  said  Davis  paid 
therefor  the  sum  of  ?300,  $50  In  cash  and 
$2.50  in  shaft  locks,  articles  manufactured 
under  said  patent,  whicb  consideration  had 
never  been  returned.  The  defendants  B.  D. 
Davis  and  B.  M.  Davis  filed  in  said  cause  a 
cross-petition,  charging  that  there  was  a 
clerical  error  on  the  part  of  the  notary  draft- 
ing said  deed;  that  tbe  description  therein 
was  defective  In  not  mentioning  and  setting 
forth  the  block  in  which  said  lots  were  lo- 
cated, and  they  pray  a  reformation  and  cor- 
rection of  the  same  In  that  respect.  The 
reply  was  a  general  denial,  denying  all  the 
allegations  in  the  answer  Inconsistent  with 
tbe  statements  of  the  petition.  The  deed  of 
territory   under   said  patent  was  tendered 


back.  On  tbe  issue  so  Joined  the  case  was 
tried  to  the  court  without  the  Intervention  of 
a  jury,  and  Judgment  rendered  quieting  the 
title  to  the  property  in  the  plaintiff,  Fltz- 
maurice, and  requiring  him  to  pay  into  court 
for  tbe  l>enetit  of  defendants  tbe  sum  of 
$58.50,  found  by  the  court  to  have  been  re- 
ceived by  Fltzmaurice  from  A.  A.  Davis; 
$50  of  the  above  amount  having  been  fur- 
nished to  PMtzmaurlce  by  Davis  to  enable 
him  to  start  business  in  tbe  state  of  Kansas, 
and  $8.50  was  for  money  received  by  plain- 
tiff on  the  sale  of  15  shaft  locks,  which  had 
also  been  furnished  by  Davis,  the  unsold 
shaft  locks  having  l>een  returned  by  plain- 
tiff to  defendants. 

No  brief  has  been  filed  in  this  court  by  the 
defendant  In  error,  and  the  brief  of  plain- 
tiff in  error  presents  no  question  for  the 
determination  of  this  court,  other  than  that 
the  Judgment  of  the  court  below  was  not 
supported  by  a  preponderance  of  the  testi- 
mony, or,  in  otber  words,  what  weight  and 
effect  shall  X>e  given  to  certain  parts  of  the 
evidence?  The  testimony  is  conflicting  upon 
every  proposition  presented.  This  court  has 
too  often  declared,  to  require  citation,  that 
It  is  not  its  iMTOVince  to  weigh  conflicting 
testimony  and  measure  thereby  the  correct- 
ness of  the  judgment  of  the  court  below. 
The  trial  court  with  the  witnesses  and  par- 
ties before  It  has  the  better  opportunity  to 
weigh  and  give  credence  to  testimony. 

Following  this  oft-repeated  determination, 
the  Judgment  of  the  trial  court  must  be  af- 
firmed, with  costs.  All  the  Justices  con- 
curring, except  HAINER.  J.,  who  presided  In 
the  court  below,  not  sitting. 


GARRETSON  v.  WITHERSPOON  et  al. 
(Supreme  Court  of  Oklahoma.    Sept.  5,  1905.) 

1.  Appeal— Recobd— Review  of  Evidence. 

Assigumpnts  of  error  which  necessitate  a 
review  or  consideration  of  the  evidence  will  not 
be  considered  by  this  court,  unless  the  record 
affirmatively  shows  all  the  evidence  taken  upon 
the  trial  is  included  therein. 

2.  Cancellation  op  Instruments  —  When 
Granted— Remedy  at  Law. 

Where  there  is  an  entire  want  of  considera- 
tion for  a  note  and  mortgage,  and  the  mortgage 
as  recorded  constitutes  a  cloud  upon  the  title 
to  real  property,  and  the  facts  proved  tend  to 
taint  the  transaction  with  fraud,  held,  that  such 
condition  is  sufficient  occasion  for  invoking  the 
equitable  remedy  of  cancellation ;  and  held,  fur- 
ther, that  under  such  circumstances  a  court 
will  exercise  its  equitable  jurisdiction  to  order 
a  surrender  of  the  note  and  decree  cancellation 
of  the  mortgage,  irrespective  of  any  question  of 
other  remedies  at  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Cancellation  of  Instruments,  §8 
1-12.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Roger  Mills 
County;  before  .Justice  C.  F.  Irwin. 

Action  by  William  D.  Witherapoon  and 
Lou  F.  Wltherspoon  against  N.  P.  Garretsou. 
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Judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

George   S.    Green,    for   plaintiff   In   error. 
Welty  &  Harrison,  for  defendants  in  error. 

PANCOAST,  J.  This  was  an  action  to  can- 
cel a  note  and  mortgage  executed  by  defend- 
ants in  error  to  plaintiff  In  error.  The  peti- 
tion, among  other  things,  charged  defendant 
below  with  receipt  of  the  Instruments,  and 
alleged  the  money  for  which  the  same  were 
given  had  never  been  transmitted  to  the  plain- 
tiffs or  received  by  them,  and  that  the  note 
and  mortgage  had  not  been  a8slgne<d  or 
transferred  by  the  defendant  The  answer 
admitted  receipt  of  the  Instruments,  denied 
the  agency  as  to  defendant  of  the  intermed- 
iator who  negotiated  the  loan,  denied  that 
the  note  and  mortgage  were  mailed  to  plain- 
tiff in  error  with  the  undterstandlng  he  would 
mail  draft  to  the  mortgagors  for  the  amount 
of  the  loan,  and  alleged  an  assignment  of 
the  Instruments  on  the  day  of  their  receipt, 
which  assignment  the  reply  denied.  Upon 
the  issues  thus  Joined  a  trial  was  had  to  the 
court  Judgment  was  rendered  for  surren- 
der of  the  note  and  cancellation  of  the  mort- 
gage. From  this  judgment,  plaintiff  in  er- 
ror has  appealed,  and  assigns  for  grounds  of 
reversal  certain  errors  arising  on  the  evi- 
dence, and  also  that  the  Judgment  was  "con- 
trary to  law." 

There  Is  nowhere  In  the  record  before  us  a 
recitation  to  the  effect  that  all  of  the  evi- 
dence taken  upon  the  trial  is  Included  there- 
in, nor  does  the  record  Itself  show  that  such 
Is  the  fact:  and,  as  this  court  has  many  times 
held,  unless  a  case-made  contains  such  a  reci- 
tation, assignments  of  error  which  necessi- 
tate a  review  or  consideration  of  the  evi- 
dence will  not  be  considered  on  appeal.  Ex- 
endlne  v.  Goldstlne,  14  Okl.  100,  77  Pac.  45; 
Frame  v.  Ryel,  14  Okl.  536,  79  Pac.  97;  Ra- 
galns  et  al.  v.  Gelser  Mfg.  Co.,  10  Okl.  544, 
63  Pac.  687;  Pierce  v.  Engelkemeler,  10  Okl. 
308,  61  Pac.  1047,  and  many  others.  This 
court  will  not,  therefore,  undertake  to  de- 
termine such  assignments  of  error  as  would, 
by  their  consideration.  Involve  an  examina- 
tion of  the  evidence  In  the  record. 

Plaintiff  in  error  attacks  the  Judgment  In 
this  case  under  the  general  assertion  that  It 
Is  contrary  to  law,  and  in  his  brief  ad- 
dresses himself  particularly  to  the  projjosl- 
tlon  that  the  trial  court  was  without  Jurisdic- 
tion, Inasmuch  as  the  plaintiff  below  had  a 
plain  and  adequate  remedy  at  law.  The 
cases  In  which  a  court  of  equity  exercises  its 
Jurisdiction  to  decree  surrender  and  cancella- 
tion of  written  Instruments  are  in  general 
where  the  Instrument  has  been  obtained  by 


fraud,  where  a  defense  exists,  which  could 
be  cognizable  only  in  a  court  of  equity, 
where  the  Instrument  Is  negotiable,  and  by 
the  transfer  the  transferee  may  acquire  rights 
which  the  first  holder  did  not  possess,  and 
where  the  Instrument  Is  a  cloud  upon  the  title 
of  the  plaintiff,  to  real  estate.  6  Cyc.  286  et 
seq.;  Venice  v.  Woodruff,  62  N.  Y.  467,  20 
Am.  Rep.  495.  In  this  case,  apart  from  any 
question  of  fraud.  It  would  seem.  In  the  light 
of  authorities  carrying  weight  In  this  ju- 
risdiction, that  upon  nonperformance  by  the 
defendant,  even  without  the  additional  ground 
that  the  recorded  mortgage  constituted  a 
cloud  on  plaintiffs'  title  to  the  property,  the 
aid  of  a  court  of  equity  was  proper  to  be  in- 
voked to  obtain  surrender  of  the  note  and 
cancellation  of  the  mortgage.  6  Cyc.  288; 
Grand  Haven  v.  Grand  Haven  Waterworks 
Co.  (Mich.)  67  N.  W.  1075 ;  Klrby  v.  Harrison, 
2  Ohio  St  320,  59  Am.  Dec.  677;  Angus  v. 
Craven,  132  Cal.  691,  64  Pac.  1091.  And, 
while  it  Is  the  general  rule  that  a  contract 
or  conveyance  which  Is  Improvident  or  based 
on  an  inadequate  consideration  will  not  be 
set  aside  for  these  reasons  alone,  yet  cer- 
tainly, where  as  in  the  case  at  bar  there  ia 
not  only  nonperformance  and  clouding  of 
title,  but  an  entire  want  of  consideration, 
and  proof  of  such  facts  as  furnishes  in  it- 
self convincing  evidence  of  fraud,  this  court 
will  not  hesitate  to  deem  such  condition  a 
sufficient  occasion  for  Invoking  the  equitable 
remedy  of  cancellation.  In  such  a  case,  the 
exercise  of  equitable  Jurisdiction  is  not  de- 
pendent upon  the  inadequacy  of  the  legal 
remedy,  but  rescission  and  cancellation  may 
be  sought.  Irrespective  of  any  question  of  a 
remedy  at  law.  6  Cyc.  291;  John  Hancock 
Mut  L.  Ins.  Co.  V.  Dick,  114  Mich.  337,  72 
N.  W.  179,  43  L.  R.  A.  566;  Ranney  v.  War- 
ren, 13  Hun  (N.  X.)  11;  Hoiden  v.  Hoyt,  134 
Mass.  181. 

The  trial  court  lias  found  the  note  and 
mortgage  to  be  without  consideration  and 
void,  and  such  finding,  under  the  condition 
of  the  record  as  it  exists  now,  will  not  be 
Inquired  into  or  disturbed  by  this  court  The 
facts  proved  and  proper  to  be  considered  by 
the  court  show,  not  only  a  failure  of  consid- 
eration, but  entire  want  thereof,  and  circum- 
stances attending  the  transaction — failure  of 
the  mortgagee  to  transmit  the  money  after 
receipt  of  the  papers,  the  attempted  assign- 
ment before  a  maturity  of  the  note,  and  the 
long,  unexplained  delay — are  certainly  suffi- 
cient upon  which  to  base  a  finding  of  a  lacK 
of  good  faith  amounting  to  constructive  fraud. 
The  Judgment  is  affirmed. 

IRWIN,  J.,  who  tried  the  case  below,  not 
sitting.    All  the  other  Justices  concurring. 
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ERUO  V.  HENDRICKS. 

(Sopreme  Court  of  Washington.    Jan.  10, 
1906.) 

BBOKEBS— ACTIOW  FOB   COJIMISSIOWS. 

In  an  action  for  broker's  services,  evidence 
held  to  sustain  a  finding  that  plaintiff  had  not 
established,  by  a  preponderance  of  the  evidence, 
that  a  contract  existed  between  him  and  de- 
fendant for  the  sale  of  the  property  in  qaestion. 

Appeal  from  Superior  Court,  Stevens  Coun- 
ty;  D.  H.  Corey,  Judge, 

Action  by  August  Kmg  against  Elmer 
Hendricks.  From  a  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

Geo.  A.  Allen  and  W.  H.  Jadcson,  for  ap- 
pellant   C.  A.  Mantz,  for  respondent 

PEB  CURIAM.  This  suit  was  brought 
to  recover  the  sum  of  ?325  alleged  to  be  due 
the  plaintiff  from  defendant  as  a  commission 
for  services  of  the  former  as  a  real  estate 
brolter.  The  cause  was  tried  by  the  court 
without  a  jury,  and  judgment  was  rendered 
for  the  defendant,  dismissing  the  action,  from 
which  judgment  the  plaintiff  has  appealed. 

The  only  question  Involved  In  the  case  Is 
one  of  fact  The  trial  court  found  that  ap- 
pellant had  not  established,  by  a  preponder- 
ance of  the  evidence,  that  a  contract  exist- 
ed between  the  parties  by  which  appellant 
was  authorized  to  negotiate  a  sale  at  the 
time  be  claims  to  have  rendered  the  services 
for  which  he  seeks  to  recover.  We  have  read 
the  statement  of  facts,  and  are  satisfied  that 
the  court's  finding  is  fully  sustained  by  the 
evidence.  There  was  conflict  in  the  testi- 
mony. Appellant  alone  testified  that  there 
was  any  contract  in  existence  at  the  time  re- 
spondent sold  his  ranch.  He  was  contradict- 
ed by  respondent  and  two  other  witnesses 
also  testified  as  to  admissions  or  statements 
made  by  appellant  to  the  effect  that  he  did 
not  have  the  property  listed  at  the  time. 
Under  such  evidence  we  shall  not  say  that 
the  trial  court  erred  in  holding  that  ttie 
weight  of  the  testimony  was  with  respondent 

The  judgment  is  affirmed. 


JOHANSEN  V.  MULLIGAN. 
(Supreme  Coart  of  Washington.    Jan.  5,  1906.) 

1.  Pish— Tbaps—T/wation— Statutes. 

Sess.   Laws   1905,  c   140,  p.  254,  f  1,  re- 

?uiring  a  lateral  passageway  of  at  least  000 
eet  between  all  fish  traps,  means  that  every 
trap  must  be  so  located  that  there  shall  be  no 
other  trap  within  a  distance  of  000  feet  lateral- 
ly therefrom;  and  a  trap  was  not  properly  lo- 
cated where  a  parallelogram,  formed  by  lines 
iXX)  feet  long  projected  at  right  angles  to  the 
ends  of  the  trap  and  lines  connecting  the  same 
drawn  parallel  to  the  course  of  the  trap  900  feet 
on  either  side  thereof,  intersected  traps  previous- 
ly located,  though  the  trap  in  question  did  not 
intersect  similar  parallelograms  of  the  prior 
traps. 

2.  iKJUWcrnojr  —  Fbotectio>n     of     Fibhebt 
Rights. 

The  owner  of  a  fish  trap  is  entitled  to  an  in- 
junction   restraining   the   maintenance   of   an- 

83  P.— 27 


other  trap,  uniawfnlly  located  and  which  takes 
fish  that  hut  for  its  existence,  would  have  been 
taken  by  plaintiff's  trap. 

Appeal  from  Superior  Court  Pacific  Coun- 
ty; A.  B.  Rice,  Judge. 

Action  by  Augusta  Johansen  against  M. 
Mulligan.  From'  a  judgment  In  favor  of 
defendant,  plaintiff  appeals.     Reversed. 

McBrlde,  Stratton  &  Dalton,  for  appellant 
B.  F.  Heuston  and  T.  W.  Hammond,  for 
respondent 

HADLBY,  J.  This  action  inTolves  a  dis- 
pute concerning  the  lateral  passageway  be- 
tween fish  trap  locations.  The  traps  are 
located  in  the  waters  of  Baker's  Bay,  near 
the  mouth  of  the  Columbia  river.  The  plain- 
tiff contends  that  the  defendant's  trap  en- 
croaches upon  her  own  location,  and  also 
upon  that  of  another.  She  has  brought  thU 
action  to  enjoin  defendant  from  maintaining 
bis  trap  at  its  present  location.  The  relative 
location  of  the  traps  mentioned  in  the  com- 
plaint may  be  illustrated  by  the  following 
diagram: 


The  heavy  dark  line  numbered  429  repre- 
sents the  plaintiff's  trap,  that  one  numbered 
781  represents  the  defendant's  location,  and 
the  one  numbered  382  represents  the  location 
of  one  Soderland.  Traps  429  and  382  were 
located  prior  to  781,  the  defendant's  trap. 
The  following  appears  in  defendant's  an- 
swer: "Defendant,  however,  admits  that  if 
base  lines  were  drawn  at  right  angles  with 
the  general  course  of  defendant's  said  trap 
No.  781,  and  Intersecting  the  ends  thereof, 
Buch  base  lines  produced  on  the  side  towards 
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plaintiff's  trap  No,  429  would  cut  said  trap 
Mo.  429  at  a  distance  of  from  750  to  875  feet. 
In  other  words,  this  defendant  has  allow- 
ed an  area  in  the  form  of  a  rectangle  hav- 
ing a  total  length  of  1,800  feet,  being  900 
feet  on  each  side  of  the  trap  and  the  length 
of  the  trap  plus  30  feet  -on  each  end  Is 
width,  as  incident  to  each  of  said  traps  429 
and  382,  which  were  the  traps  first  originally 
established,  within  which  area  defendant 
has  not  located  or  attempted  to  locate  a 
new  trap;  but  If  the  court  should  hold  it  to 
be  the  law  that  there  must  be  allowed,  as 
incident  to  the  trap  last  established,  another 
and  further  lateral  passageway  in  the  form 
of  a  rectangle  1,800  feet  In  length,  being  900 
feet  on  each  side  of  the  trap  and  the  length 
of  the  new  trap  in  width,  as  Incident  to  the 
new  trap,  within  which  area  no  part  of  any 
trap  preTlously  established  might  lawfully 
be,  then  defendant  has  not  allowed,  such  a 
lateral  area  for  his  trap  No.  781  on  the 
side  thereof  towards  plaintiff's  trap  No.  429." 
From  the  foregoing  It  will  be  seen  that  the 
only  question  raised  is  whether  there  Is  a 
lawful  lateral  passageway  between  defend- 
ant's trap  781  and  plaintiff's  trap  429.  The 
trial  court  overruled  a  demurrer  to  defend- 
ant's answer,  and  the  plaintiff  having  elect- 
ed to  stand  upon  her  demurrer,  and  having 
refused  to  plead  further.  Judgment  was  en- 
tered dismissing  the  action.  The  plaintiff 
has  appealed. 

It  Is  provided  in  section  1,  c.  140,  p.  254, 
of  the  Session  Laws  of  1905,  as  follows: 
"There  shall  be  an  end  passageway  of  at 
least  thirty  feet,  and  a  lateral  passageway 
of  at  least  nine  hundred  feet  between  all 
pound  nets,  traps,  weirs,  fish  wheels,  or  other 
fixed  appliances  hereafter  constructed  and 
placed  within  the  waters  of  the  Columbia 
river  and  Its  tributaries."  Such  had  also 
been  the  law  since  1803.  The  contention  In 
this  case  Is  as  to  the  application  that  shall 
be  made  of  that  statute  to  the  locations 
above  described.  It  Is  the  contention  of 
respondent  that  the  only  lateral  passage- 
way to  be  considered  Is  that  incident  to  ap- 
pellant's trap,  designated  In  the  space  con- 
tained within  the  parallelogram  formed  by 
the  two  base  lines  drawn  at  right  angles  to 
the  general  direction  of  her  trap  429,  pro- 
duced 900  feet  on  either  side  of  the  trap, 
and  by  the  two  lines  connecting  the  same, 
drawn  parallel  to  the  course  of  the  trap  900 
feet  on  either  side  thereof,  as  indicated  in 
the  diagram.  The  same  contention  Is  made 
us  to  location  382,  with  reference  to  which 
a  similar  parallelogram  is  drawn  in  the  dia- 
gram. It  Is  urged  that  neither  429  nor 
382  can  complain  of  the  location  of  any 
subsequent  trap  which  falls  entirely  without 
those  parallelograms,  as  it  will  be  seen  is 
true  of  respondent's  trap  781.  It  will  be 
further  observed,  however,  that  a  similar 
parallelogram  drawn  with  reference  to  781 


includes  portions  of  traps  429  and  382.  Re~ 
spondent  argues  that,  although  the  paral- 
lelogram that  would  under  ordinary  cir- 
cumstances be  allowed  to  him  by  law  cuts 
the  other  locations,  yet  that  it  is  his  mis- 
fortune, due  to  his  being  the  subsequent 
locator,  and  that  the  other  locators  cannot 
complain,  since  he  Is  not  in  their  territory. 
When  the  Iiegislature  said  "there  shall  be 
•  •  •  a  lateral  passage  way  of  at  least 
nine  hundred  feet  between  all  •  •  • 
traps  •  •  •, "  what  did  it  mean?  Did 
it  mean  that  such  passageway  and  measure- 
ment shall  be  considered  only  with  reference 
to  two  traps  whose  general  directions  are 
parallel,  and  whose  lateral  directions  are 
therefore  both  facing  or  in  front  of  each 
other?  Did  it  mean  that,  when  a  trap  is  so 
located  that  it  nowhere  crosses  the  plane 
which  extends  laterally  from  another  and 
prior  trap  and  within  900  feet  of  It,  there  is 
no  lateral  passageway  between  the  two? 

Respondent's  position  is  that  it  was  simply 
intended  to  accord  to  each  trap,  as  Incident 
to  it,  an  unobstructed  parallelogram  1,800 
feet  in  length,  extending  900  feet  laterally 
on  either  side  of  it,  and  that  no  further  or 
other  rights  appertaining  to  lateral  passage- 
ways are  to  be  considered.  This,  he  says, 
is  true  of  the  prior  locator.  But  be  contends 
that  the  subsequent  locator  may  locate  any- 
where without  the  parallelogram  of  the  for- 
mer trap,  and  without  reference  to  bis  lateral 
distance  from  such  former  trap.  This,  we 
think.  Is  clearly  unsupported  by  the  statute. 
The  lateral  distance  of  900  feet  is  an  In- 
cident to  the  subsequently  located  trap,  and 
must  be  observed.  There  is  as  certainly  a 
lateral  direction  incident  to  the  new  trap  as 
there  is  to  the  older  one,  and  we  think  the 
statute  requires,  as  plainly  as  simple  Anglo- 
Saxon  words  can  express  it,  that  every  trap 
shall  be  so  located  that  there  shall  be  no 
other  trap  within  a  distance  of  900  feet  later- 
ally therefrom.  There  Is  a  space  between 
appellant's  and  respondent's  traps.  That 
space  constitutes  a  passageway  between  the 
two  traps.  It  is  lateral  to  respondent's  trap, 
and  is  therefore  its  lateral  passageway.  All 
traps  must  have  a  lateral  passageway  of  at 
least  90O  feet,  whereas  respondent's  has 
less.  It  is  contended  that,  to  determine  the 
location  of  the  lateral  passageway  l>etween 
two  traps,  measurements  must  be  made  at 
right  angles  from  the  prior  trap  only.  There 
is  nothing  in  the  statute  that  warrants  this 
contention.  The  statute  In  no  way  Indicates 
that  a  subsequent  locator  shall  not  make 
similar  measurements  from  his  own  trap 
in  order  to  determine  if  another  existing  trap 
comes  within  a  distance  of  900  feet  measured 
laterally  from  his  own.  Indeed,  we  think 
the  manifest  purpose  of  the  statute  cannot 
be  met  without  his  observance  of  sucb 
measurement,  for  It  clearly  means  that  there 
must  be  a  distance  of  900  feet  between  all 
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trapa  laterally  considered  from  either  one. 
It  Is  argued  that  the  Leglslatare  of  1889  pro- 
Tided  a  method  for  measuring  end  passage- 
ways,  which  required  the  meaaurements  to 
be  made  with  reference  to  prior  ezistlng 
traps.  While  that  Is  true,  yet  It  has  never 
provided  any  such  method  for  determining 
lateral  passageways  and  distances.  Appel- 
lant cites  the  case  of  P<rfnt  Roberta  Fish 
Co.  y.  George  &  Barker  Co.,  28  Wash.  200, 
68  Pac.  4S8.  The  case  is  cited  as  showing 
that  the  court  determined  the  passageway 
by  measurements  with  reference  to  the  prior 
trap.  The  court  simply  attempted  to  fol- 
low the  method  designated  in  the  statute, 
which  was  complex  and  diflScult  to  apply. 
That  method  was  repealed  at  the  session  of 
19uS.  But,  whatever  methods  the  Legisla- 
ture may  have  adopted  for  determining  end 
passageways.  It  has  never  designated  any 
particular  method  for  determining  lateral 
distances  and  passageways.  We  see  nothing 
In  the  above  case,  or  in  any  others  cited, 
to  support  respondent's  view  that  he  is  not 
required  to  measure  laterally  from  his  own 
trap  to  determine  If  he  Is  within  900  feet 
of  another.  Since  less  than  that  distance  In- 
tervenes laterally  between  his  and  appel- 
lant's traps,  both  traps  cannot  lawfully  be 
maintained.  Bespondent's  trap,  being  the 
newer  one,  Is  therefore  the  unlawful  one. 

Respondent's  answer  admits  that  his  trap 
has  caught  salmon  that  would  otherwise, 
and  but  for  the  existence  of  his  trap,  have 
been  caught  by  the  appellant's  trap;  and  It 
ia  also  admitted  that  such  will  continue  to 
be  the  case  in  the  future,  if  respondent's  trap 
la  maintained  at  its  present  location.  Un- 
der the  previous  decisions  of  this  court  ap- 
pellant is  therefore  entitled  to  maintain 
this  action  to  enjoin  the  maintenance  of 
respondent's  trap  at  its  present  location. 
What  may  have  been  the  policy  or  purpose 
of  the  Legislature  in  requiring  these  pas- 
sageways is  immaterial.  Appellant  argues 
that,  with  reference  to  the  waters  of  Baker's 
Bay  and  the  Columbia  river,  it  was  for  the 
purpose  of  giving  a  greater  number  of  flsh 
an  opportunity  to  escape  the  traps  and 
proceed  up  the  river  to  spawn,  thereby  per- 
petuating a  greater  number  of  fish  for  future 
years.  The  additional  argument  might  be 
applied  to  Puget  Sound,  that  the  larger  pas- 
sageways there  required  were  intended  to 
serve  the  purposes  of  navigation.  But  what- 
ever may  have  been  the  purpose  was  a  mat- 
ter of  legislative  policy,  and  the  duty  of  the 
courts  is  to  see  that  the  requirements  are 
observed. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  vacate  the 
Judgment  and  enter  an  order  sustaining  the 
demurrer  to  the  answer. 

MOUNT,  a  J.,  and  CBOW,  BOOT,  and 
DCNBAB,  JJ.,  concuEi 


(41  Wasb.  no 
COOK  ▼,  S'nMSON  MILL  CO. 
(Snpreme  Coart  of  Washington.    Jan.  6,  1906.) 

1.  Evidence  —  Opinion   Bvidencs  —  Cdmpk- 
TENCT  OF  Witnesses. 

A  brakeman  of  something  over  2^  years' 
experience  and  a  fireman  of  about  the  same  ex- 
perience are  not  qualified  as  experts  to  esti- 
mate the  speed  of  a  logging  train  at  the  time 
it  was  wrecked,  based  on  their  observation  of 
the  conditions  surrounding  the  wreck. 

2.  Saub— Facts  FomuHa  Basis   or  Opin- 
ion. 

The  opinion  of  a  witness  as  to  the  speed  of 
a  train  at  the  time  it  was  wrecked  by  running 
into  cattle  on  the  track,  based  wholly  on  his 
observations  of  the  conditions  surrounding  the 
wreck,  and  without  taking  into  effect  the  facts 
attending  on  the  operation  of  the  train  at  Om 
tima  it  stmck  the  cattle  as  to  whether  an  ef- 
fort was  made  to  stop  the  train  or  whether  It 
was  thrown  full  speed  ahead,  and  whether  all 
the  trucks  left  the  track  at  the  same  time,  was 
inadmissible. 

3.  APPEAI,— SUBSEQUKNT   APFBALS  —  LAW    OV 

THE  Cabs. 
Where  there  ia  substantially  no  difference 
in  the  facts  disclosed  at  two  truils  of  a  cause, 
the  opinion  of  the  Supreme  Court  on  appeal 
from  the  judgment  rendered  at  the  former  trial 
Is  the  law  of  the  case  as  to  all  questions  there- 
in decided. 

Appeal  from  Superior  Court,  Snohomiab 
County;  George  A  Joiner,  Judge. 

Action  by  Charles  Cook,  as  guardian  of 
Joseph  Cook,  a  minor,  against  the  Stimson 
Mill  Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Beversed. 

See  78  Pac.  39. 

Graves,  Palmer,  Brown  &  Murphy  and 
Robert  A.  Hulbert,  for  appellant.  Cooley  & 
Horan,  for  respondent 

RUDKIN,  J.  This  is  an  action  to  recover 
damages  for  personal  Injuries  suffered  by 
Joseph  Cook,  a  minor,  while  riding  on  one 
of  the  defendant's  logging  trains.  The  case 
was  before  this  court  on  a  former  appeal, 
and  will  be  found  reported  in  36  Wash.  36, 
78  Pac.  39.  We  deem  it  sufficient  to  say.  In 
addition  to  the  statement  of  the  case  contain- 
ed in  the  former  opinion,  that  one  of  the 
grounds  of  negligence  charged  was  that  the 
train  was  running  at  an  unusually  high  and 
dangerous  rate  of  speed  at  the  time  of  the 
accident,  to  wit,  at  the  rate  of  40  miles  per 
hour.  The  plaintiff  had  judgment  below, 
and  the  defendant  appeals. 

At  the  time  of  the  accident  which  caused 
the  injury  complained  of  a  logging  train 
operated  by  the  appellant,  consisting  of  an 
engine,  tender,  and  eight  cars  loaded  with 
logs,  was  approaching  one  of  Its  camps.  As 
the  train  rounded  a  curve,  the  fireman,  who 
occupied  a  position  on  the  engine  toward 
the  inside  of  the  curve,  discovered  some 
cattle  on  the  track  about  100  feet  ahead  of 
the  train.  He  immediately  sounded  the 
whistle,  and,  by  the  time  the  engineer  could 
see  the  cattle  from  his  position  on  the  engine 
toward  the  outside  of  the  curve,  the  train 
was  within  about  a  rail's  length  of  them.    Be- 
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llevlng  that  he  could  not  stop  the  train  before 
striking  the  cattle,  and  that  any  attempt  on 
bis  part  to  do  so  would  result  in  piling  the 
logs  from  the  cars  on  top  of  the  engine,  the 
engineer  threw  open  the  throttle  In  order 
to  strllie  the  cattle  as  hard  as  possible,  deem- 
ing this  the  safest  and  best  course  under 
the  circumstances.  When,  or  soon  after,  the 
train  struck  the  cattle,  the  forward  trucks 
of  the  engine,  the  trucks  of  two  of  the  cars, 
and  one  of  the  trucks  of  a  third  car  left 
the  rails.  The  engineer  kept  the  engine  mov- 
ing ahead  as  best  be  could,  to  prevent  the 
logs  from  piling  on  top  of  the  engine.  After 
the  train  had  proceeded  from  500  to  700  feet 
from  where  it  struck  the  cattle  it  stopped, 
and  the  logs  forced  the  tender  up  against  the 
engine  and  crushed  the  respondent's  foot  or 
leg,  causing  the  injury  which ,  constitutes  the 
subject-matter  of  this  controversy. 

One  of  the  controverted  questions  at  the 
trial  was  the  rate  of  speed  at  which  the 
train  was  moving  at  the  time  the  cattle 
were  discovered  on  the  track;  the  appellant 
claiming  that  the  train  was  running  from  12 
to  15  miles  an  boUr,  the  respondent  claim- 
ing that  the  rate  of  speed  was  much  higher. 
To  prove  the  rate  of  speed,  the  respondent 
called  two  witnesses,  neither  of  whom  wa^ 
present  or  saw  the  accident.  The  witness 
Frlermood  was  in  the  employ  of  the  appel- 
lant for  about  eight  months  In  all.  How 
long  prior  to  the  accident  does  not  appear. 
His  experience  In  railroading  is  shown  by 
the  following  answer  to  a  question  propound- 
ed to  him :  "I  was  working  in  the  shops  for 
a  while,  I  fired  engine  a  while,  and  I  was 
braking  a  while."  Between  the  time  of  the 
accident  and  the  second  trial  of  this  case 
the  witness  was  in  the  employ  of  the  North- 
ern Pacific  Railroad  Company  for  a  period  of 
about  2%  years  in  the  capacity  of  brakeman. 
The  following  are  some  of  the  questions 
propounded  to  this  witness  on  his  direct  ex- 
amination, together  with  the  objections  there- 
to, the  court's  rulings,  and  the  answers  giv- 
en: "Q.  What  was  the  condition  that  yon 
found  there  of  the  logs  upon  the  first  set  of 
trucks  back  of  the  engine?  A.  When  I  got 
down  there,  I  found  they  had  shifted  for- 
ward and  shoved  the  tank  into  the  cab,  and 
some  of  them  were  as  far  as  the  front  of  the 
engine.  Q.  How  do  you  mean?  A.  Shoved 
by  the  tank.  Q.  Pushed  right  by?  A.  Right 
by  the  tank,  and  as  far  as  the  front  of  the 
engine.  Q.  What  would  that  indicate,  If 
anything,  as  to  the  speed  at  which  the  train 
was  going  previous  to  the  time  when  It  was 
stopped,  or  at  the  time  when  the  cattle  were 
struck?  (Mr.  Graves:  Objected  to  upon  the 
ground  that  the  witness  has  not  shown  him- 
self competent  to  answer  such  a  hypothetical 
questlor  or  give  an  opinion  upon  those  facts. 
Overruled.  Defendant  excepts.)  A.  It  looks 
to  me  like  the  speed  would  be  rather  swift 
down  there;  engine  started  suddenly  and  the 
logs  shifted  that  way.  Q.  Prom  the  condi- 
tions that  you  found  existing  there  at  the 


time  when  you  went  down  to  the  wreck, 
the  distance  which  the  train  had  apparently 
run  after  striking  the  cattle,  and  the  gener- 
al condition  In  which  you  found  It,  could 
you  form  any  opinion  as  to  the  rate  of  speed 
at  which  that  train  was  running  when  it 
Jumped  the  track?  A.  Well,  I  should  think 
that —  (Mr.  Graves;  Just  answer  'Yes'  or 
'No.')  Q.  Tea;  as  to  whether  you  can  give 
an  opinion.  A.  Yes,  sir;  I  can  give  an  opin- 
ion. Q.  What,  in  your  opinion,  was  the 
speed  at  which  that  train  was  running  at  the 
time  when  the  cattle  were  struck?  (Mr. 
Graves:  We  object  to  that,  may.  It  please 
your  honor,  that  the  witness  has  not  shown 
that  he  is  In  any  manner  qualified  to  give 
an  opinion  upon  such  a  state  of  fact,  and 
tliat  his  opinion  would  be.  entirely  valueless 
as  to  what  the  rate  of  speed  might  have  been. 
Overruled.  Defendant  excepts.)  A.  In  my 
opinion,  the  speed  was  about  30  miles  an 
hour.  Q.  Now,  In  your  oi^inlon,  was  that  a 
safe  rate  of  speed  to  maintain  In  coming 
down  that  grade?  A.  No,  sir.  Q.  Would 
the  engineer  have  his ,  engine  under  control 
going  at  that  rate  of  speed?  A.  No,  sir;  not 
with  a  logging  train.  (Mr.  Graves:  We 
move  to  strike  out  this  last  answer  and  ques- 
tion the  witness  answered,  upon  the  same 
ground  as  our  objection  to  the  questions 
above,  that  the  witness  Is  not  competent  to 
express  an  opinion,  and  the  further  reason 
that  there  is  no  one  would  be  comiwtent  to 
express  an  opinion  from  such  facts  as  this 
witness  saw.  The  Court:  Motion  denied. 
Defendant  excepts.)"  The  experience  of  the 
witness  Davis  was  about  the  same  as  that  of 
the  former,  excepting  that  he  was  a  fireman. 
Instead  of  a  brakeman.  His  testimony  with 
the  objections  thereto  was  as  follows:  "Q. 
What,  in  your  Judgment,  was  the  rate  of 
speed  at  which  that  train  was  running  when 
It  Jumped  tha  track?  (Objected  to  upon  the 
ground  that  the  witness  Is  not  competent, 
and  there  are  no  facts  In  the  case  or  stated 
In  the  question  that  would  enable  a  witness 
to  form  an  opinion  that  would  be  of  any 
value  as  evidence  In  this  case.  Overruled. 
Defendant  excepts.)  A.  I  should  think  30  or 
35  miles  on  hour." 

It  seems  to  us  that  the  foregoing  testi- 
mony was  Incompetent  and  should  have  been 
excluded.  It  either  requires  no  expert  knowl- 
edge to  enable  one  to  draw  an  inference  aa 
to  the  rate  of  speed  of  a  train  from  the 
conditions  surrounding  a  wreck  caused  by 
It,  or  the  witnesses  in  this  case  were  not 
shown  to  possess  such  expert  knowledge. 
In  the  former  case  any  Inference  to  be  drawn 
was  for  the  Jury  alone  and  the  testimony 
would  be  Incompetent  In  the  latter  case  the 
witnesses  themselves  were  incompetent  and 
their  testimony  should  have  been  excluded. 
Furthermore,  all  the  conditions  attending 
upon  the  stopping  of  the  trains  were  not 
known  to  the  witnesses,  nor  were  they  «n- 
bodied  in  the  questions  propounded  to  them. 
Whether  an  effort  was  made  to  stop  the  train, 
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or  whether  It  was  thrown  full  speed  ahead, 
and  whether  all  the  trucks  left  the  track  at 
the  same  time,  would  necessarily  bare  an 
Important  bearing  on  the  wreckage  produced 
by  the  stoppage  of  the  train,  and  yet  these 
facts  were  wholly  unknown  to  the  witnesses 
and  were  not  taken  Into  consideration  by 
them  In  forming  the  expert  opinion.  The 
question  here  InTolved  was  not  the  rate  of 
speed  of  a  train  which  a  witness  sees  in  mo- 
tion and  has  an  opportunity  to  observe,  nor 
the  distance  in  which  a  train  may  be  stopped 
onder  ordinary  conditions,  nor  any  other  ques- 
tion relating  to  the  ordinary  operation  of 
trains,  or  the  duties  of  trainmen,  with  Which 
railroad  men  are  presumed  to  be  familiar. 
The  conditions  were  abnormal  and  unusual, 
and  It  certainly  cannot  be  said  that  a  few 
months'  experience  arotmd  a  logging  camp, 
or  a  couple  of  years'  experience  in  braking  or 
firing  of  Itself  qualifles  one  to  express  an 
opinion  in  such  a  case.  If  expert  testimony  la 
comiietent  at  all  to  establish  the  rate  of  speed 
in  a  case  like  this,  such  testimony  must  come 
from  witnesses  whose  knowledge  Is  derived 
from  the  observance  of  similar  wrecks  under 
similar  circumstances,  where  the  witnesses 
are  familiar  with' the  causes  which  produced 
them. 

In  Northern  Pac.  K.  Co,  v.  Hayes,  87  Fed. 
131,  30  C.  C.  A.  576,  the  trial  court  permit- 
ted a  person  struck  by  a  train  to  state  his 
opinion  as  to  the  rate  of  speed  of  the  train 
which  struck  him  at  the  time  of  the  accident 
The  Circuit  Court  of  Appeals  held  that  this 
was  error,  saying:  "The  speed  of  the  train 
which  backed  into  the  yard  that  night,  and 
which  struck  the  plaintiff,  was  a  material 
question  at  Issue,  and  much  disputed  on  the 
trial.  The  plaintiff  did  not  see  the  train  at 
all.  He  was  walking  in  the  same  direction, 
ahead  of  It,  and  was  struck  In  the  back,  and 
thrown,  he  thinks,  20  or  30  feet;  and  he  says 
he  was  never  struck  by  a  train  before  in 
that  way,  and  had  nothing  to  Judge  of  as 
to  the  q)eed,  except  that  one  blow.  Neverthe- 
less he  was  allowed,  against  the  defendant's 
objection,  to  give  his  opinion  of  the  speed  of 
the  train,  which  he  says  was  very  fast,  and, 
he  would  Judge,  between  15  and  20  miles  an 
hour.  We  think  this  was  error.  He  was 
simply  guessing  at  the  distance  he  was 
thrown,  and  from  this,  and  from  the  force 
of  the  blow  on  bis  shoulder,  he  guessed  at 
the  speed  of  the  train.  It  can  hardly  be 
assumed  that  the  Jury  would  not  be  In- 
fluenced In  any  degree  by  such  testimony. 
Indeed,  the  very  fact  that  it  was  held  com- 
petent, and  permitted  to  be  given  to  the  Jury, 
would  naturally  be  taken  by  them  as  a  war- 
rant that  some  credit  might  or  should  be 
given  to  an  opinion  so  poorly  founded.  It 
is  elementary  that  the  admission  of  illegal 
evidence  over  objection  necessitates  a  rever- 
sal. Waldron  v.  Waldron,  156  U.  S.  380,  15 
Sup.  Ct.  383,  39  L.  Ed.  4o3,  and  cases  cited. 
In  order  that  the  court  may  not  disturb  a 


Judgment  for  error,  it  should  appear  beyond  a 
doubt  that  the  error  complained  of  did  not  and 
could  not  have  prejudiced  the  rights  of  the 
party  objecting.  Railroad  Co.  v.  O'Reilly, 
158  U.  S.  337,  15  Sup.  Ct  830,  39  L.  Ed. 
1006."  And  yet  It  would  seem  that  a  person 
struck  by  a  moving  train  could  form  as  ac- 
curate an  opinion  as  to  the  rate  of  speed  as 
the  witnesses  in  this  case  who  simply  view- 
ed the  wreck.  In  Hellyer  v.  People  (111.)  58 
N.  E.  245,  It  was  held  error  to  permit  physi- 
cians to  testify  as  to  whether  certain  in- 
juries could  have  been  Inflicted  by  a  rail- 
road train  running  at  the  rate  of  35  miles  per 
hour.  In  Chicago  &  A.  R.  Co.  v.  Lewondow- 
ski  (111.)  60  N.  E.  497,  It  was  held  improper 
to  permit  railroad  men  or  others  to  testify 
that  a  person  could  or  could  not  be  struck  by 
a  freight  train  running  at  the  rate  of  25  or 
80  miles  per  hour  and  survive.  In  the  former 
case  the  court  said:  "The  subject  of  the  pro- 
posed inquiry  was  a  matter  of  common  obser- 
vation, upon  which  the  lay  or  uneducated  mind 
Is  capable  of  forming  a  correct  Judgment.  In 
regard  to  puch  matters  experts  are  not  per- 
mitted to  state  their  conclusions.  In  ques- 
tions of  ficlence  their  opinions  are  received, 
for  in  such  questions  scientific  men  have 
mn)erior  knowledge,  and  generally  think  alike. 
Not  so  in  ■  matters  of  common  knowledge. 
Railroad  Co.  v.  Kellogg,  94  U.  S.  469.  24 
L.  Ed.  2o6.  'Whenever  the  subject-matter 
of  Inquiry  Is  of  such  a  character  that  It 
may  be  presumed  to  lie  within  the  com- 
mon experience  of  all  men  of  common  educa- 
tion moving  In  the  ordinary  walks  of  life,  the 
rule  is  that  the  opinions  of  experts  are  in- 
admissible, as  the  Jury  are  suptxised  In  all 
such  matters  to  be  entirely  competent  to  draw 
the  necessary  inferences  from  the  facts  testi- 
fied of  liy  the  witnesses.'  Rog.  Exp.  Test  §  8; 
Railway  Co.  v.  Webb,  142  111.  404,  32  N.  E. 
527.  As  a  general  rule,  the  opinions  of  wit- 
nesses are  not  to  be  received  in  evidence  mere- 
ly because  such  witnesses  may  have  had  some 
exfwrience,  or  greater  opportunities  of  obser- 
vation than  others,  unless  such  opinions  relate 
to  nmtters  of  skill  and  science.  Robertson 
V.  Stark,  15  N.  H.  109;  Marshall  t.  Insurance 
Co.,  7  Fost  157;  Insurance  Co.  v.  Harmer, 
2  Ohio  St  432,  59  Am.  Dec.  C84;  People  v. 
Bodlne,  1  Denio,  281;  Westlake  v.  Insurance 
Co.,  14  Barb.  206 ;  Smith  v.  Gugerty,  4  Barb. 
614;  Folkes  v.  Chudd,  3  Doug.  157;  1  Smith, 
Lead.  Cas.  (5th  Am.  Ed.)  6.30;  Daniels  v. 
Mosher,  2  Mich.  183."  In  Briggs  v.  Minneap- 
olis St  Ry.  Co.,  52  Minn.  36,  53  N.  W. 
1019,  the  court  says:  "Courts  have  gone 
far  enough  In  subjecting  life,  liberty,  and 
property  to  the  mere  speculative  opinions  of 
men  claiming  to  be  experts,  and  we  are  not 
disposed  to  extend  the  rule  into  the  field  of 
mere  hypothetical  conjecture,  which,  in  the 
case  like  the  present  must  necessarily  have 
been  so  uncertain  and  unreliable  as  to  be 
purely  conjectural,  and  utterly  unsafe  for 
either  court  or  Jury  to  adopt"  See.  also. 
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the  following  cnses:  Hopper  t.  Empire  City 
Subway  Go.  (Sup.)  79  N.  Y.  Supp.  909;  Cul- 
bertson  v.  Metropolitan  St  Ry.  Co.  (Mo.  Sup.) 
36  S.  W.  840;  Smith  v.  Minneapolis  St.  Ry. 
Co.  (Minn.)  97  N.  W.  881;  Mammerbers  v. 
V.  Street  Ry.  Co.,  62  Mo.  App.  5C6;  Koehler 
V  N.  Y.  Steam  Co.  (Sup.)  75  N.  Y.  Supp.  507. 

.4.11  the  other  errors  discussed  were  before 
this  court  on  the  former  appeal.  There  'a 
substantially  no  difference  In  tiie  facts  dis- 
closed at  the  two  hearings,  and  the  former 
opinion  has  therefore  become  the  law  of  the 
case  as  to  all  questions  there  decided. 

For  the  error  in  the  admission  of  testimony, 
the  Judgment  Is  reversed  and  a  new  trial 
ordered. 

MOUNT,  C.  J.,  and  HADLEY,  FITLLER- 
TOX,  CROW,  and  DTJNBAR,  JJ.,  concur. 
ROOT,  J.,  hayi;]g  been  of  counsel,  did  not 
participate  herein. 


CliAMBEY  T.   CORLISS  et  al. 
(Supreme  Court  of  Washington.    Jan.  5,  1906.) 
MoRTOAOE — Release  and  Dischaboe — Sube- 

TY8HIP     AOBEEMENTS   —   PbIUABT     OBLIQA.- 
TIONS. 

Where  plaintiff,  pursuant  to  agreement,  ad- 
vanced to  defendant  and  a  corporation  a  single 
sum  of  money,  part  of  which  was  applied  to  the 
discharge  of  liens  on  lands  owned  by  defendant, 
nnd  another  part  was  paid  into  the  corporation's 
■  icasury  to  aid  it  in  carrying  on  its  business, 
and  further  transferred  to  defendant  certain 
shares  of  stocic,  all  in  consideration  of  the  de- 
livery to  plaintiff  of  first  mortgage  bonds  of  the 
corporation  and  the  execution  by  defendant  of  a 
mortgage  to  secure  such  bonds,  the  mortgage 
executed  by  defendant  was  an  original  primary 
security  for  the  repayment  to  plaintiff  of  the 
money  furnished  by  him,  and  the  payment  to  him 
of  the  value  of  the  stock  transferred  to  defend- 
ant, and  was  not  a  mere  surety  obligation  to 
secure  the  debt  of  the  corporation  to  plaintiff. 

Appeal  from  Superior  Court,  Island  Coun- 
ty;   Geo.  C.   Hatch,  Judge. 

Action  by  A.  H.  Clambey  against  Jennie 
Corliss  and  others.  From  a  judgment  in  fa- 
vor of  plaintiff,  defendant  named  appeals. 
Affirmed. 

George  McKay,  for  appellant  S.  S.  Lang- 
land  and  S.  D.  King,  for  respondent. 

HADLEY,  J.  This  action  was  instituted 
to  foreclose  a  mortgage  upon  real  estate. 
One  of  the  defendants,  Jennie  Corliss,  Inter- 
posed a  defense.  She  became  the  holder  of 
the  mortgaged  land  by  virtue  of  a  quitclaim 
deed  executed  by  the  mortgagor  subsequent 
to  the  giving  of  the  mortgage.  In  her  answer 
she  avers  that  the  plaintiff  has  released  and 
discharged  the  mortgage.  The  cause  was  tried 
«>pon  an  agreed  statement  of  facts,  which 
showed  that  on  April  24,  1902,  the  plaintiff  in 
the  action  and  the  defendants  C.  W.  Corliss 
and  the  Patentee's  Manufacturing  Company, 
a  corporation,  entered  Into  a  tripartite  writ- 
ten agreement.  By  the  terms  of  that  agree- 
ment the  plaintiff  agreed  and  promised  to  pay 
to  the  other  two  parties  to  the  agreement 


the  sum  of  .f.'>,200,  of  which  sum  the  agree- 
ment states  |I1,000  was  to  be  paid  to  one 
Cantrell  for  a  ptirpose  specified,  but  not  stat- 
ing on  whose  account  or  for  whose  obliga- 
tion it  was  to  be  so  paid.  It  was  also  speci- 
fied that  such  portion  of  the  $.5,200  as  should 
be  necessary  for  the  puriwse  should  be 
applied  to  the  di-scbarge  of  all  liens  or 
claims  against  certain  lands  of  said  C.  W. 
Corliss.  All  of  the  balance  of  the  15,200  was 
to  be  paid  into  the  treasury  of  said  Paten- 
tee's Manufacturing  Company  to  carry  on  its 
work  of  manufacturing.  The  agreement  also 
provided  that  the  plaintiff  should  assign  to 
said  C.  W.  Corliss  all  of  plaintiff's  stock  in 
the  Snoqualmie  Boom  Company.  In  consid- 
eration of  the  plaintiff's  part  of  said  agree- 
ment viz.,  the  payment  of  the  $5,200,  and  the 
assignment  to  said  Corliss  of  the  stock,  the 
corporation  agreed  to  issue  bonds  in  the  sum 
of  $10,000,  secured  by  a  first  mortgage  on  all 
its  property,  and  that  it  would  deliver  to  the 
plaintiff  bonds  in  the  sum  of  $6,000.  Said 
Corliss  also  agreed  that  to  secure  said  $6, 
000  of  bonds,  be  would  execute  a  mortgage  to 
plaintiff  upon  certain  land,  and  would  also 
assign  to  him  55,000  shares  of  the  capital 
stock  of  said  corporation.  Said  agreement 
was  fully  carried  into  effect,  and  the  mort- 
gage given  by  Corliss  in  pursuanceof  the  agree- 
ment is  the  one  now  sought  to  be  foreclosed. 
Thereafter  the  said  corporation  was  insolvent 
and  unable  to  meet  its  obligations,  and  it  en- 
tered into  an  agreement  with  creditors,  in- 
cluding the  plaintiff,  whereby  it  transferred 
all  its  property  to  one  Campbell,  as  trustee. 
In  pursuance  of  the  trust  arrangement  tlie 
trustee  sold  the  property  and  distributed  the 
proceeds  as  provided  in  the  agreement  The 
trustee  paid  to  plaintiff  $898.75,  to  be  applied 
upon  the  indebtedness  represented  by  said 
bonds.  It  is  stipulated  that  no  release  of  the 
mortgage  in  suit  was  ever  demanded,  and 
that  no  release  has  ever  l>een  made,  unless 
the  facts  agreed  uimn  amount  in  law  to  a  re- 
lease. The  court  found  that  $146.60  was 
paid  by  the  trustee  to  unsecured  creditors, 
and  that  as  the  plaintiff  has  an  interest  in 
the  company's  first  mortgage  ut)on  all  Its  as- 
sets securing  the  bonds  to  the  extent  of 
six-tenths  thereof,  that  portion  of  said  last- 
named  sum  should,  therefore,  have  been  ap- 
plied to  reduce  the  amount  of  plaintiff's 
claim  as  secured  by  the  mortgage  iu  suit; 
and  It  was  accordingly  so  reduced.  The 
plaintiff  was  awarded  foreclosure  for  the 
unpaid  balance,  according  to  the  terms  of  the 
mortgage.  The  defendant  Jennie  Corliss  has 
appealed. 

Appellant  In  her  answer  simply  alleges 
that  the  plaintiff  has  released  and  discharged 
the  mortgage.  No  other  affirmative  allega- 
tion appears  In  the  answer.  She  does  not 
contend  that  any  release  was  ever  entered  of 
record,  or  that  any  other  direct  nnd  specific 
release  was  made  between  the  parties.  Her 
contention  is  that  the  mortgage  was  given  as 
a  collateral  or  surety  obligation  only,  to 
secure  the  debt  of  another  o'^ciQ&^q^e 
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plaintiff,  and  that  she,  as  the  holder  of  the 
land.  Is  entitled  to  urge  the  release  of  the 
mortgage  as  a  surety  obligation  through 
operation  of  law,  by  reason  of  certain  acts  of 
the  mortgagee  done  with  the  consent  of  the 
principal  debtor.  The  facts  upon  which  she 
bases  her  claim  that  the  mortgage  has  been 
released  are  not  pleaded  in  her  answer.  In- 
asmuch as  she  seeks  to  raise  the  question  of 
suretyship,  the  respondent  suggests  that  she 
has  not  sufficiently  brought  that  matter  Into 
the  Issues  made  by  the  pleadings.  In  view  of 
the  statutory  provision  found  in  section  5707, 
Balllnger's  Ann.  Codes  &  St,  it  might  be  so 
argued ;  but  as  the  case  was  tried  upon  an 
agreed  statement  of  facts,  we  shall  eliminate 
that  subject  from  our  discussion  of  the  case. 
Appellant  in  her  argument  concedes  that  the 
questions  raised  by  her  are  reducible  to  one, 
viz.:  Was  the  plaintiff's  mortgage  dischar- 
ged by  reason  of  the  facts?  Her  contention 
Is  that  the  mortgage  given  by  Corliss,  her 
grantor,  was  only  a  surety  obligation  given 
to  secure  the  debt  of  the  Patentee's  Manu- 
facturing Company.  She  tirges  that  the 
transfer  of  the  assets  of  that  insolvent  cor- 
poration to  a  trustee,  the  subsequent  sale 
thereof,  and  the  application  of  the  proceeds 
upon  the  debt  secured  by  its  mortgage,  with- 
out foreclosure  of  the  latter,  should  be  held 
to  have  discharged  the  mortgage  In  suit 
She  does  not  allege,  and  It  Is  not  shown,  that 
the  sale  of  the  assets  was  not  for  reasonable 
valne,  or  that  she  has  been  Injured  by  a  sale 
for  an  inadequate  sum.  She  only  contends 
that  the  mortgage  Is  a  surety  contract,  and 
that  the  contractual  relations  have  been  so 
modified  and  changed  that  the  surety  has 
been  released.  From  the  stipulated  facts  we 
do  not  think  It  should  be  held  that  the  mort- 
gage sustained  the  mere  relation  of  a  surety 
to  the  original  transaction.  The  written 
agreement  which  led  to  the  making  of  this 
mortgage  states  that  it  was  made  with  both 
the  manufacturing  company  and  Corliss,  and 
no  reference  Is  made  to  the  former  as  a  prin- 
cipal or  the  latter  as  a  mere  surety.  It  is 
drawn  In  form  as  an  ordinary  Joint  agree- 
ment, making  no  distinction  as  to  the  obliga- 
tion of  one  from  the  other.  It  recites  that 
the  plaintiff  agreed  to  pay  to  both  parties, 
not  to  the  company  only,  $5,200.  More  than 
that.  It  specifically  recites  that  a  part  of  the 
money,  the  amount  not  specified,  should  be 
used  to  pay  liens  and  claims  against  the 
land  of  Corliss.  That  was  a  direct  consid- 
eration moving  to  Corliss  and  for  bis  benefit. 
It  also  recites  that  the  respondent  should 
assign  certain  boom  company  stock  to  Corliss. 
With  these  specified  considerations  moving 
to  Corliss,  he  agreed  to  and  did  execute  the 
mortgage  in  suit  The  respondent's  relation 
to  the  matter  was  simply  that  he  agreed  to 
pay  and  did  pay  to  both  the  other  parties 
$5,200,  and  be  also  assigned  the  boom  com- 
pany's stock  to  Corliss.  It  was  to  respond- 
ent a  single  and  entire  transaction,  and  he 
was  to  receive  and  did  receive  in  return  for 
wbat   be  paid  and  assigned,  bonds  of  the 


corporation  in  the  face  sum  of  |6,000,  secured 
by  the  company's  mortgage  on  Its  assets,  and 
by  the  Corliss  mortgage  on  this  land.  We, 
therefore,  think  the  Corliss  mortgage  was  not 
collateral  to  the  other,  and  that  it  was  not 
intended  as  mere  surety  for  the  other,  but 
that  it  was  as  much  primary  security  to  re- 
spondent as  was  the  company's  mortgage. 
There  were  simply  two  mortgages  given  by 
different  parties  to  secure  the  same  thing, 
viz.,  the  payment  of  the  money  furnished 
by  respondent,  and  the  value  of  the  assigned 
boom  company's  stock.  Both  mortgagors 
were  beneficially  Interested  in  the  thing 
secured.  The  company's  mortgage  secured 
|4,000.  in  addition  to  the  $6,000  held  by  re- 
spondent; but  the  Corliss  mortgage  secured 
nothing  but  the  $6,000,  which  he  agreed  to 
secure,  and  which  amount  the  agreement 
says  was  to  be  paid  to  both  him  and  the 
company.  Neither  mortgage  was  collateral, 
but  each  was  original,  since  it  was  made  in 
consideration  of  a  benefit  and  advantage 
peculiar  to  the  mortgagor.  Steams  on  Law 
of  Suretyship,  {  39. 

Since  we  view  the  relations  of  the  parties 
as  above  stated.  It  is  unnecessary  for  us  to 
discuss  other  questions  relating  to  tbe  de- 
fense of  suretyship,  which  have  been  dis- 
cussed in  appellant's  brief.  We  think  it  was 
not  error  to  decree  foreclosure  of  the  mort- 
gage, and  the  Judgment  is  afiSrmed. 

MOUNT,  0.  J.,  and  FUIiLERTON,  CROW, 
RUDKIN,  and  DUNBAR,  JJ.,  concur. 


DOWNS  FARMERS'  WAREHOUSE  ASS'N 

V.  PIONEER  MUT.  INS.  ASS'N. 
(Supreme  Court  of  Washington.    Jan.  6,  1906.) 

1.  AppEAt  —  Statement  of  Facts  — Siqna- 

TUBE   BY  JUDOE. 

Balllnger's  Ann.  Codes  &  St.  5  5058,  pro- 
vides that,  if  no  amendment  to  a  proposed  state- 
ment of  fapts  be  served  within  a  specified  time, 
it  »hall  be  deemed  agreed  to,  and  shall  be  certi- 
fied by  the  judge  at  the  instance  of  eitiier  party  ; 
and  Sess.  Laws  1901,  p.  77,  c.  57,  S  2,  provides 
that  any  judge  of  the  superior  court  who  shall 
have  beard  any  cause  in  any  county  out  of  his 
district  may  decide  tbe  same  in  any  county  in 
the  state.  Held  that,  where  a  cause  was  tried 
before  a  visiting  judge  and  no  amendments 
were  proposed  to  a  proposed  statement  of  facts, 
it  was  proper  for  the  judge  to  certify  it  while 
in  his  own  county  and  without  the  judicial  dis- 
trict where  trial  was  had. 

2.  Insurance  —  Fibe  Loss  —  Subrogation — 
Insured's  Inabilitt  to  Assign  Cause  of 
Action. 

Where  insured,  in  a  fire  policy  providing 
for  an  assignment  to  insurer  of  any  cause  of 
action  for  a  loss  by  fire,  agreed  by  contract 
with  a  railroad  company  to  relieve  it  from  lia- 
bility for  any  damage  to  insured's  building 
from  fire  set  by  sparlra,  etc.,  insured  could  not 
recover  on  the  policy  for  a  loss  resulting  from 
fire  set  by  sparks  escaping  from  a  locomotive 
of  the  railroad  company. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty; W.  O.  Chapman,  Judge. 

Action  by  tbe  Downs  Farmers'  Warehouse 
Association  against  tbe  Pioneer  Mutual  Insur< 
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ance  Association.    From  a  judgment  In  favor 
of  plaintiff,  defendant  appeals.    Reversed. 

H.  T.  Granger,  for  appellant    Martin  & 
Grant,  for  respondent. 

CROW,  J.    This  action  was  commenced  by 
the  Downs  Farmers'  Warehouse  Association, 
a  corporation,  respondent,  against  the  Pio- 
neer Mutual  Insurance  Association,  a  corpora- 
tion, appellant,  to  recover  the  sum  of  $2,000, 
upon  a  fire  insurance  policy  issued  by  appel- 
lant upon  a  certain  warehouse  and  contents 
on  the  line  of  the  Great  Northern  Railway, 
at  Downs,  in  Lincoln  county,  which  was  total- 
ly destroyed  by  fire  on  Juoe  6,  1904.    The 
complaint  was  In  the  usual  form  for  an  action 
upon  a  fire  Insurance  policy.    Appellant,  as 
an  affirmative  defense,  alleged  that  said  poli- 
cy contained  the  following  condition:    "If 
this  association  shall  claim  that  the  fire  was 
caused  by  the  act  or  n^lect  of  any  person 
or  corporation,  private  or  municipal,  this  as- 
sociation shall,  on  payment  of  the  loss,  be 
subrogated  to  the  extent  of  such  payment  to 
all  right  of  recovery  by  the  member  for  the 
loss  resulting  therefrom,  and  such  right  shall 
be  assigned  to  this  association  by  the  member 
on   receiving   such    payment."    That    subse- 
quent to  the  Issuance  of  said  policy,  and  prior 
to  the  date  of  said  fire,  respondent  entered 
Into  a  certain  written  contract  with  the  Great 
Northern  Railway  Company,  for  a  license  to 
enter  upon  and  occupy  the  premises  upon 
which  said  warehouse  was  located,  which 
said  contract  in  part  pro\ided  as  follows: 
"In  consideration  of  the  premises,  said  party 
of  the  second  part  does  hereby  consent  and 
agree  to  and  with  the  said  party  of  the  first 
part  that  It  will  forever  protect,  save  harm- 
less and  Indemnify  said  first  party  from  all 
damages  or  liability  whatsoever  which  shall 
or  may  be  during  the  existence  of  this  agree- 
ment, caused  by  or  result  from  the  frighten- 
ing of  horses  or  other  animals  of  said  second 
party  or  belonging  to  any  other  person  while 
upon  said  premises,  by  locomotives  or  cars, 
fire,  coal  or  sparks  escaping  or  being  scat- 
tered from  the  engines  or  trains  of  said  first 
party  while  being  operated  on  Its  main  spur 
or  side  tracks,  in  hauling  empty  or  loaded 
cars  to  and  from  said  premises  above  de- 
scribed, or  from  engines  on  tracks  passing 
said  premises  on  said  main  or  side  tracks, 
and  for  said  consideration  said  party  of  the 
second  part  docs  further  consent  and  agree  to 
defend  and  save  harmless   said   first  party 
from  all  suits,  costs,  damages  and  expenses, 
which  may  or  shall  be  brought  on  account  of 
or  result  from  fire  caused  by  sparks  or  coal 
escaping  or  being  scattered  from  the  engines 
and  trains  of  the  first  party  while  operating  Its 
main  or  side  tracks  to,  by  or  from  said  prem- 
ises."   That  the  party  of  the  first  part,  In  said 
contract  mentioned,  was  the  Great  Northern 
Railway  Company,  and  the  party  of  the  second 
part  was   respondent    That  the  fire  which 
caused  the  destruction  of  said  warehouse  was 
<-aused  by  the  act  of  the  Great  Northern  Rail-  , 


way  Company  by  reason  of  sparks  from  an  en- 
gine  operated  by  it  falling  upon  and  igniting 
said  building.  That  in  ite  proof  of  loss  re- 
spondent stated,  under  oath,  that  said  fire  was 
so  caused,  and  that  by  reason  of  the  contract 
between  respondent  and  said  railway  com- 
pany respondent  has  been  prevented  from  as- 
signing to  appellant  any  right  of  action  which 
It  might  otherwise  have  against  said  rail- 
way company  for  damages  arising  out  of  said 
fire,  and  appellant  has  been  deprived  of  its 
right  to  be  subrogated  to  such  right  of  action. 
Trial  was  had  before  the  court  and  a  jury, 
and  upon  a  verdict  In  favor  of  respondent 
final  judgment  was  entered,  from  which  this 
appeal  has  been  taken. 

Respondent  has  moved  to  strike  the  state- 
ment of  facts,  for  the  reason  that  the  judge 
who  certified  the  same  was  not  In  Lincoln 
county,  the  place  of  trial,  nor  In  the  Judicial 
district  of  which  said  county  is  a  part,  at  the 
time  of  making  his  certificate.  In  support 
of  this  motion  respondent  cites  Prospectors' 
Development  Co.  v.  Brook,  31  Wash.  187,  71 
Pac.  774,  in  which  it  appears  that  the  re- 
spondent had  proposed  amendments  to  the 
appellant's  proposed  statement  of  facts  after 
it  had  been  filed  and  served.  Here  no  amend- 
ments were  proposed,  which  fact  differen- 
tiates this  case  This  cause  was  tried  before 
Hon.  W.  O.  Chapman,  judge  of  the  superior 
court  of  Pierce  county,  as  visiting  judge  in 
Lincoln  county.  No  amendments  having  been 
proposed  to  apiiellant's  proposed  statement  of 
facts.  It  became  the  duty  of  the  trial  judge 
to  certify  said  statement,  without  notice. 
Balllnger's  Ann.  Codes  &  St  §  5058.  This 
being  true,  it  was  not  necessary  for  the  re- 
spondent to  be  present  when  such  certificate 
was  made,  no  hearing  being  contemplated; 
hence,  said  statement  of  facts  was  properly 
certified  by  said  visiting  Judge  while  In  bis 
own  county.  Section  2,  c.  57,  Sess.  Lawa 
1901,  p.  77.    The  motion  is  denied. 

After  the  evidence  of  appeUant  and  respond-' 
ent  had  been  introduced,  appellaat  challeng- 
ed its  sufficiency  and  moved  the  court  to 
direct  a  verdict  in  its  favor.  This  motion 
was  denied,  and  anpeliant's  only  assignments 
of  error  are  that  the  court  erred  in  denying 
said  challenge  and  motion,  and  In  refusing 
a  new  trial.  These  assignments  of  error 
raise  but  one  question:  Was  the  evidence 
sufficient  to  sustain  the  verdict  rendered  or 
to  Justify  the  court  in  submitting  any  issue 
of  fact  to  the  Jury?  After  a  careful  exami- 
nation of  the  entire  record,  we  conclude  the 
court  erred  In  refusing  to  sustain  such  chal- 
lenge. There  is  no  dispute  but  that  the  pol- 
icy contained  the  clause  above  mentioned. 
The  undisputed  evidence  fully  sustaina  the 
allegation  of  the  answer  to  the  effect  that 
respondent  entered  into  the  written  contract 
with  the  railway  company  as  pleaded  by 
appellant  In  Its  first  letter  to  appellant, 
giving  notice  of  the  fire,  respondent  Bald? 
"Our  warehouse  burned  last  Monday  even- 
ing between  seven  and  eight  o'clock.    Caught 
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from  east-bound  passenger  train.  It  threw 
sparks  upon  the  roof."  Thereupon  appellant 
Immediately  sent  Its  representative  to  Downs 
to  adjust  the  loss,  and  wrote  respondent, 
asking  Its  co-operation  in  a  Joint  action 
against  the  railway  company  for  damages, 
and  also  In  securing  evidence  to  support  such 
action.  Considerable  correspondence  took 
place  between  the  parties,  when  finally  the 
president  of  the  warehouse  association,  in 
a  letter  to  appellant,  inolosed  what  purported 
to  be  a  written  copy  of  its  contract  with  the 
railway  company.  This  copy,  made  by  said 
manager  himself,  contained  the  identical 
clause  pleaded  In  appellant's  answer.  On 
the  trial  there  was  some  contention  upon 
the  part  of  respondent  to  the  effect  that  it 
had  not  entered  Into  any  contract  with  the 
Great  Northern  Railway  Clompany,  but  the 
undisputed  evidence  sustained  appellant's  al- 
legation that  siich  contract  was  made.  As 
the  evidence,  therefore,  shows  the  Issuance 
of  the  policy  with  the  clause  above  mention- 
ed, and  that  respondent  afterwards  entered 
Into  said  contract  with  the  Great  Northern 
Railway  Company,  It  was  impossible  for 
respondent  to  assign  to  appellant  any  valid 
claim  against  the  said  Great  Northern  Rail- 
way Company  for  damages  sustained  by  rea- 
son of  said  fire.  The  policy  provided  that. 
If  the  insurance  association  should  claim 
the  fire  to  have  been  caused  by  the  act  of  any 
other  person  or  corporation,  then,  on  pay- 
ment of  loss,  the  assured  should  assign  to 
said  insurance  association  any  claim  against 
snch  other  person  or  corporation.  This  is 
a  valuable  clause  In  the  policy,  and  one  which 
has  been  enforced  by  the  courts.  The  effect 
of  the  assui-ed  releasing  the  railway  com- 
pany from  liability  was  to  put  itself  in  a 
position  where  It  could  not  comply  with  this 
subrogation  clause,  and  for  that  reason  the 
making  of  the  contract  with  the  railway 
company  invalidated  the  insurance  policy 
In  the  event  of  loss  by  fire  caused  by  any 
act  of  the  railway  company.  This  destroy- 
ed a  raluable  right  given  to  the  insurance  as- 
sociation by  and  through  which  it  could  oth- 
erwise sue  the  railway  company  and  recoup 
Itself  for  the  loss  which  it  might  pay  to  the 
assured.  "An  insurance  company  which  has 
Indemnified  the  owner  of  property  for  loss 
Incurred  by  him  Is  entitled  to  all  the  means 
of  indemnity  which  the  latter  had  against 
the  party  primarily  liable,  to  the  extent  of 
the  payment,  and  it  may  therefore  bring 
and  control,  in  the  name  of  the  insured,  a 
suit  against  the  wrongdoer  who  has  occasion- 
ed the  loss."  4  Current  Law,  p.  220.  "When 
the  insured  covenants  that  on  receiving  pay- 
ment he  will,  assign  to  the  company  any 
claims  he  may  have  against  any  one  whose 
negligence  or  fault  may  have  caused  the  loss, 
refusal  of  the  Insured  to  make  the  assign- 
ment before  or  concurrent  with  the  payment 
is  a  good  defense  to  a  suit"  2  May  on  In- 
surance (4th  Ed.)  i  454,  p.  1030.    "The  law 


is  well  established  that  an  insurance  com- 
pany which  lias  been  compelled  to  pay,  or 
has  paid,  a  loss  covered  by  its  policy,  has, 
after  such  payment,  a  right  of  action  against 
the  person  who  wrongfully  caused  the  fire 
and  loss  to  the  amount  such  insurance  com- 
pany paid,  even  without  any  formal  assign- 
ment by  the  assured  of  his  claim  against  the 
party  primarily  liable.  And  the  courts  have 
likewise  been  very  firm  In  supporting  the 
right  of  the  Insurance  company  to  bring  an 
action  in  the  name  of  the  assured,  and  will 
not  allow  the  latter  to  defeat  such  action 
even  by  a  release  or  discharge  of  the  person 
by  whose  act  the  damage  was  occasioned." 
2  Wood  on  Fire  Insurance  (2d  Ed.)  f  500,  p. 
1085.  In  Kennedy  v.  Iowa  State  Ins.  Co. 
(Iowa)  91  N.  W.  831,  832,  the  Supreme  Court 
of  Iowa  said :  "Whether  an  ixusurance  com- 
pany, having  paid  a  loss  under  a  policy  is- 
sued by  It,  Is  entitled  by  subrogation  to  re- 
cover the  amount  paid  by  It  from  the  rail- 
way company  through  whose  negligence  the 
fire  occurred,  although  no  provision  is  made 
for  It  in  the  policy,  we  are  not  called  upon  to 
determine.  It  was  competent  for  the  par- 
ties to  Incorporate  such  a  provision  In  the 
contract  of  insurance,  and  that  was  done  in 
this  Instance.  Now,  of  course,  there  can  be 
no  such  thing  as  subrogation  where  the  party 
insured  has  contracted  away  all  right  of  re- 
covery as  against  the  railroad  company,  and 
it  follows  in  reason  and  from  authority  that, 
where  it  appears  the  insured  has  contracted 
away  the  right  of  the  iut>urance  company  to 
subrogation  without  its  knowledge  and  con- 
sent, he  cannot  recover.  In  case  of  loss,  upon 
the  policy."  See,  also,  Sims  v.  Mutual  Fire 
Ins.  Co.  (Wis.)  77  N.  W.  908;  Bloomingdale  v. 
Columbia  Ins.  Co.  (Sup.)  84  N.  Y.  Supp.  572. 
Some  contention  is  made  by  the  respond- 
ent to  the  effect  tl>at  it  did  not  know  of  this 
clause  in  the  policy,  as  its  attention  was  not 
called  to  the  same  until  after  the  fire.  Re- 
spondent, however,  sued  upon  the  policy,  and 
In  its  pleadings  failed  to  allege  such  want 
of  knowledge  or  any  fraudulent  act  on  the 
part  of  appellant.  A  contract  of  Insurance, 
with  or  without  such  a  clause,  is  a  contract 
of  indemnity.  Under  the  law,  an  insurance 
company,  upon  payment  of  the  loss,  would 
be  equitably  entitled  to  be  subrogated  to  all 
rights  of  an  assured  against  any  other  per- 
son causing  the  fire,  to  the  extent  of  such 
payment  by  the  Insurer.  Any  voluntary  act 
upon  the  part  of  the  assured  destroying  such 
right  of  subrogation  should  relieve  the  In- 
surer from  liability.  We  are  unable  to  find 
any  conflict  In  the  evidence  sufficient  to  au- 
thorize the  submission  of  any  Issue  of  fact 
to  the  Jury.  The  Jury  returned  a  verdict  in 
favor  of  respondent.  Such  verdict  Is  not 
supported  by  the  evidence,  and  cannot  be  per- 
mitted to  stand.  The  undisputed  evidence, 
much  of  it  in  written  form,  taken  In  con- 
nection with  conceded  facts,  constitutes  a 
complete  bar  to  any  right  of  recovery  on  the 
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part  of  respondent.  There  was  no  question 
for  the  Jurj'.  It  was  simply  the  duty  of  the 
court  to  apply  the  law  to  undisputed  facts. 
The  challenge  to  the  sufficiency  of  the  evi- 
dence should  hare  been  sustained,  and  a  rer- 
dlct  in  favor  of  appellant  should  have  bee:^ 
dli'ected. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  enter  Judg- 
ment in  favor  of  appellant 

MOUNT,  C.  J.,  and  ROOT,  HADLET,  FUL- 
LERTON,  and  DUNBAR,  JJ.,  concur. 


VAKTAREN   PUB.   CO.    v.   PACIFIC 
TRIBUNE  PUB.  CO. 

(Supreme  Court  of  Washington.    Jan.  5,  1906.) 

Appeal— Obdeb  Stkikinq  Complaint. 

An  order  striking  the  complaint  from  the 
files,  on  the  ground  that  it  contains  several 
causes  of  action  not  separately  stated,  is  not 
final,  as  plaintiff  may  file  an  amended  complaint, 
and  therefore  is  not  appealable. 

Appeal  from  Superior  Court,  King  Coun- 
ty; R.  B.  Albertson,  Judge. 

Action  by  the  Valttaren  Publishing  Com- 
pany against  the  Pacific  Tribune  Publishing 
Company.  From  an  order  striking  the  com- 
plaint from  the  flies,  plainttfl!  appeals.  Dis- 
missed. 

OafFney  &  Berg,  for  appellant  Bausmaa 
&  Kelleher,  for  respondent 

PULLERTON,  J.  The  appellant  and  re- 
spondent each  own  and  publish  a  newspaper  in 
the  city  of  Seattle.  The  appellant  brought  an 
action  against  the  respondent,  alleging  that 
the  respondent  had  by  deceit  and  fraud  ob- 
tained possession  of  the  appellant's  mailing 
lists,  and  had  used  the  same  for  the  purpose 
of  enticing  away  its  subscribers.  It  was 
further  alleged  that  the  respondent  had 
sent  its  own  newspaper  to  such  subscribers, 
and  had  published  therein  false,  defamatory, 
and  scurrilous  articles  concerning  the  appel- 
lant's newspaper,  and  its  management  stand- 
ing, and  Integrity,  and  had  thereby  induced 
the  appellant's  subscribers  to  quit  the  ap- 
pellant's paper  Kfld  subscribe  for  the  re- 
spondent's paper  to  the  loss  and  damage  of 
the  appellant  in  the  sum  of  $20,000,  in  wliich 
amount  it  demanded  Judgment.  In  response 
to  the  summons  served  upon  It  the  respond- 
ent made  a  general  appearance  In  the  action, 
and  moved  the  court  to  strike  the  complaint 
from  the  flies  of  the  court,  for  the  reason 
that  it  contained  two  or  more  causes  of  ac- 
tion which  were  not  separately  stated.  This 
motion  was  granted  by  the  court  and  the 
appellant  conceiving  itself  aggrieved  there- 
by has  appealed  therefrom. 

The  respondent  moves  to  dismiss  the  ap- 
peal, on  the  ground  that  the  order  appealed 
from  is  not  an  appealable  order.  This  mo- 
tion must  be  granted.  An  order  entered 
before  flnal  judgment,  to  be  api)ealable  un- 


der the  statute,  must  in  effect  determine 
the  action  and  prevent  a  Anal  judgment  or 
it  must  discontinue  the  action.  This  order, 
in  effect,  did  neither.  It  simply  determined 
that  the  complaint  was  insufficient  in  form, 
not  that  the  appellant  had  no  cause  of  action. 
The  statute  expressly  provides  that  the  court 
may  allow  an  amended  pleading  to  be  filed 
where  the  original  Is  stricken  because  It 
contains  more  than  one  cause  of  action  or 
defense  and  the  same  are  not  pleaded  sepa- 
rately. The  appellant  therefore,  had  the 
right,  when  the  motion  to  strike  was  sustain- 
ed, to  elect  w^hether  it  would  stand  on  its 
complaint  and  allow  Judgment  to  be  taken 
against  It,  or  whether  it  would  amend  and 
make  Its  complaint  conform  to  the  court's 
idea  of  good  pleading.  As  It  did  neither, 
the  case  was  still  pending  In  that  court 
neither  discontinued  nor  determined,  when 
It  attempted  to  appeal  to  this  court.  It 
should  have  allowed  Judgment  of  dismissal 
to  be  taken  against  It,  and  appealed  from 
that  Judgment.  The  condition  of  the  case 
is  analogous  to  that  where  a  demurrer 
has  been  sustained  to  a  complaint,  and  we 
have  repeatedly  held  that  an  appeal  will  not 
He  from  such  an  order.  McElwaln  v.  Hus- 
ton, 1  Wash.  St  359,  25  Pac.  465;  Oisen  v. 
Newton,  3  Wash.  St  429,  30  Pac.  450; 
Mason  County  v.  Dunbar,  10  Wash.  163, 
38  Pac.  1003;  Padley  v.  Gregg,  20  Wash. 
322,  67  Pac.  72. 
The  appeal  is  dismissed 

MOUNT,  C.  J.,  and  ROOT,  CROW,  DUN- 
BAR, and  HADLEY,  JJ.,  concur. 


DURK  V.  SCULLY  et  al. 
(Supreme  Court  of  Washington.    Jan.  5,  1906.) 

1.  Appeal    and    B^bob   —   Jubisdiction    — 
Amount  in  Contbovebst. 

Under  Const,  art.  4,  §  4,  providing  that  the 
appellate  jurisdiction  of  the  Supreme  Court 
shall  not  extend  to  civil  actions  for  tlie  recovery 
of  money  or  personal  property  when  the  original 
amount  in  controversy  or  the  value  of  the  prop- 
erty does  not  exceed  the  sum  of  $200,  where, 
after  entry  of  a  judgment  and  prior  to  the  is- 
suance of  a  writ  of  garnisluneut  thereon,  de- 
fendant debtor  reduced  by  a  payment  the 
amount  of  the  judgment  to  less  than  $200,  the 
Supreme  Court  was  without  jurisdiction  of  an 
appeal  from  a  judgment  in  the  garnishment 
proceedings. 

2.  Same— RionT  of  Appeal. 

A  judgment  in  garnishment  proceedings  de- 
creeing that  an  intervener  therein  was  entitled 
to  receive  the  money  in  controversy  in  the 
hands  of  the  garnishee  in  a  certain  sum  was 
not  a  judgment  against  the  garnishee,  from 
which  the  latter  could  appeal. 

3.  Same— Failube  to  Award  Costs— ErpBcr 

AS  TO   RiOHT  OF  APPEAL. 

Under  Const,  art.  4,  §  4,  limiting  the  ap- 
pellate jurisdiction  of  the  Supreme  Court  to 
civil  actions  wherein  the  amount  in  controversy 
exceeds  the  sum  of  $200,  the  refusal  to  award 
costs  to  garnishee,  even  tliough  be  be  entitled  to 
them,  does  not  give  him  the  right  of  appeal  from 
a  judgment  decreeing  an  intervener^i^tJ^eL  ac- 
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t!on  entitled  to  the  sum  of  |225  in  the  e^r- 
Disliee's  hands. 

Appeal  from  Superior  Court,  King  County; 
Arthur  E.  Griffin,  Judge. 

Action  by  H.  O.  Durk  against  M.  C. 
Scully  and  another;  Fidelity  Deposit  ft 
Trust  Company,  garnishee,  and  American 
Sayings  Banl^  &  Trust  Company,  intervener. 
Prom  the  Judgment,  plaintiff  and  garnishee 
appeal.    Appeal    dismissed. 

Allen,  Allen  &  Stratton,  for  appellant 
Durk.  Wilshire  &  Kenaga,  for  appellant 
deposit  company.  Roberts  &  Leehey  and  Ij. 
V.  Ray,  for  respondent  trust  company. 

PER  CURIAM.  In  November,  1903,  the 
appellant  H.  O.  Durk  recovered  a  Judgment 
against  M.  C.  Scully  for  the  sum  of  $250 
and  costs  of  action,  amounting  to  ?17.20. 
Thereafter  he  sued  out  a  writ  of  garnish- 
ment and  caused  the  same  to  be  served  on 
the  appellant  Fidelity  Deposit  &  Trust  Com- 
pany, requiring  It  to  answer  what  amount,  If 
any.  It  was  indebted  to  Scully,  and  what 
effects,  if  any.  It  had  in  Its  possession  or 
under  its  control  belonging  to  Scully.  The 
garnishee  answered  to  the  effect  that  It 
did  not  have  any  money  or  property  which 
to  Its  knowledge  belonged  to  Scully,  but 
that,  to  secure  It  against  Its  liability  for 
becoming  surety  on  the  bond  of  Scully, 
Scully  had  delivered  to  it  a  certified  check 
of  Sl.OOO  drawn  on  the  American  Savings 
Bank  &  Trust  Company  by  the  Queen  Cfty 
Cigar  Company,  which  It  had  afterwards 
cashed;  that  after  the  service  of  the  writ 
upon  it,  but  prior  to  the  time  of  the  release 
of  the  obligation  It  had  entered  into  on  be- 
half of  Scully,  It  had  been  notified  that  tlie 
money  was  the  property  of  the  Queen  City 
Cigar  Company  and  had  been  assigned  and 
transferred  to  the  American  Savings  Bank 
&  Trust  Company  by  the  cigar  company; 
that  It  had  thereupon  paid  over  to  that  com- 
pany $775  of  the  money,  but  held  $225  there- 
of pending  the  determination  of  the  owner- 
ship of  the  same.  Durk  controverted  the 
answer,  contending  that  the  money  was  the 
money  of  Scully,  that  Scully  and  the  Queen 
City  Cigar  Company  was  one  and  the  same 
person,  and  that  the  garnishee  was  liable 
to  answer  to  the  amount  of  bis  Judgment, 
notwithstanding  the  assignment.  Feuding 
the  trial  of  this  issue  the  American  Sayings 
Bank  &  Trust  Company  asked  and  obtained 
leave  to  Intervene  In  the  proceeding,  and 
thereafter  filed  Its  pleading  therein,  claiming 
to  own  the  money  by  virtue  of  the  assign- 
ment made  to  it  by  the  Queen  City  Cigar 
Company.  This  pleading  was  also  contro- 
verted by  Durk.  Thereafter  the  issues  were 
tried  out  before  the  court,  and  resulted  In  the 
following  Judgment:  "This  cause  having  reg- 
ularly come  on  to  be  beard,  before  the  Hon- 
orable Arthtu*  E.  Oriffln,  one  of  the  Judges 
of  this  conrt,  on  the  13th  day  of  September, 
1904,    •    •    •    by  agreement  of  all  parties. 


a  Jury  was  waived,  and  the  case  submitted 
for  trial  to  the  court.  Plaintiff  introduced 
his  evidence  and  rested.  Intervener  Intro- 
duced his  evidence  and  rested,  and  the  gar- 
nishee, through  its  counsel,  having  stated  to 
the  court  that  it  took  Issue  with  neither 
party,  and  the  court,  after  having  heard  the 
evidence  offered,  the  arguments  of  counsel, 
and  I}elng  fully  advised  in  the  premises,  finds 
upon  the  Issues  Joined,  that  the  money  in 
question,  to  wit,  the  sum  of  two  hundred 
twenty-five  dollars,  in  the  hands  of  the  Fidel- 
ity &  Deposit  Company  of  Maryland,  gar- 
nishee, belongs  to  the  intervener,  American 
Savings  Bank  &  Trust  Company,  a  corpora- 
tion, and  that  said  corporation  Is  entitled  to 
recover  the  same,  and  that  the  garnishee,  the 
Fidelity  &  Deposit  Company  of  Maryland, 
has  not,  and  did  not  have.  In  Its  possession, 
or  under  its  control,  when  served  with  gar- 
nishment summons,  any  money  belonging  to 
M.  C.  Scully,  and  was  not  indebted  to  him, 
and  that  said  garnishee  should  be  dischar- 
ged as  garnishee  herein  upon  its  answer, 
and  the  evidence  offered.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the  in- 
tervener, American  Savings  Bank  &  Trust 
Company,  a  corporation,  Is  entitled  to  re- 
ceive the  money  In  controversy  In  the  bands 
of  the  garnishee,  in  the  sum  of  two  hundred 
twenty-five    dollars,    and    to    recover    from 

plaintiff  herein  its  costs,  taxed  at  $ . 

That  the  garnishee,  Fidelity  &  Deposit  Com- 
pany of  Maryland,  be,  and  is,  hereby  dis- 
charged as  garnishee  without  costs  of  any 
kind  to  be  taxed  against  said  garnishee." 
L^om  this  Judgment  Durk  and  the  garnishee 
both  appeal. 

On  the  trial  it  appeared  that  prior  to  the  is- 
suance of  the  writ  of  garnishment  Scully 
had  paid  to  Durk  $100,  to  be  credited  on  the 
Judgment,  and  that  there  was  at  the  time  the 
writ  was  sued  out  less  than  $200  due  there- 
on, and  that  the  amount  now  in  controversy 
in  this  proceeding  Is,  and  at  all  times  has 
been,  less  than  $200.  Based  on  this  fact 
the  respondent  moves  to  dismiss  this  appeal 
on  the  ground  that  this  court  is  without  Juris- 
diction. We  think  the  motion  must  be  grant- 
ed. This  is  an  action  at  law  to  recover 
money,  and,  as  the  amount  in  controversy  is 
less  than  $200,  this  court  Is  without  Juris- 
diction by  virtue  of  section  4  of  article  4 
of  the  state  Constitution. 

The  garnishee  appellant  contends  that  as 
to  it  the  amount  in  controversy  is  $225,  and 
that  a  Judgment  has  been  entered  against  it 
for  that  amount.  But  the  appellant  is  mis- 
taken as  to  the  effect  of  the  Judgment  render- 
ed. It  is  not  a  Judgment  against  it,  and  no 
execution  could  be  issued  against  it  for  the 
money  in  Its  possession.  True,  costs  were 
not  awarded  this  apijellant;  but  the  refusal 
to  award  It  costs,  even  though  It  were  found 
to  be  entitled  to  them,  does  not  give  it  the 
right  of  appeal. 

The  appeal  is  dismissed. 
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PALMDT  et  al.  v.  BEATTY  et  al. 
(Supreme  Court  of  Oklahoma.    Sept  6,  1905.) 

1.  Mandamus — To    Countt    Commissionebs 
—Issue  op  Liquob  License. 

Where  an  applicant  files  his  petition  for  li- 
cense to  sell  intoxicating  liquors,  and  certain 
persona  file  their  remonstrance  against  the 
issuance  of  such  license,  and  the  board,  after  a 
hearing  upon  tlie  remonstrance,  grants  the  pe- 
tition, and  the  remonstrants  duly  appeal  from 
such  order  to  the  district  court,  held,  that  man- 
damus will  lie  to  compel  said  board  to  reconvene 
and  revoke  a  license  issued  pending  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Intoxicating  Liquors,  g  78.] 

2.  Same— Affidavit  of  Attobney. 

An  affidavit,  made  by  an  attorney  for  the 
party  applying  for  the  writ,  that  the  facts 
stated  in  the  application  are  within  his  personal 
knowledge,  states  a  sufficient  reason  why  the 
attorney  makes  it. 

[Ed.  Note, — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Affidavits,  §§  6-10;  vol.  33,  Cent. 
Dig.  Mandamus,  §  310.J 

3.  Affidavit — Cebtificate  of  Offices. 

The  words,  "Subscribed  and  sworn  to  be- 
fore me,"  in  the  certificate  of  the  officer  before 
whom  an  affidavit  is  made,  are  sufficient  to 
comply  with  section  4317,  Wilson's  Rev.  &  Ann. 
St.  1903,  requiring  an  affidavit  to  be  "sworn  to  or 
affirmed"  before  the  officer,  and  "signed  in  his 
presence." 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Affidavits,  {  49.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Caddo  County; 
before  Justice  Frank  E.  Gillette. 

Application  by  W.  W.  Beatty  and  others 
for  writ  of  mandamus  to  A.  J.  Pallldy  and 
others.  Judgment  for  applicants,  and  de- 
fendants bring  error.    Affirmed. 

Joseph  G.  Lowe  and  Glitsch  &  Glltscb,  for 
plaintiffs  In  error. 

PANCOAST,  J.  This  Is  an  appeal  from  an 
order  of  the  Judge  of  the  district  court  of 
Caddo  county,  directing  plaintiffs  in  error  to 
assemble  as  the  board  of  county  commission- 
ers of  said  county,  and  revoke  a  license  there- 
tofore issued  to  one  Frank  Marshal  for  the 
sale  of  intoxicating  liquors.  Application 
vt-as  made  to  the  board  by  said  Marshal  to 
sell  intoxicating  liquors.  A  remonstrance  be- 
ing filed,  a  hearing  was  had,  and,  from  the 
action  of  the  board  granting  the  petition,  an 
appeal  was  taken  to  the  district  court.  Af- 
ter the  appeal  was  perfected,  a  license  was 
Issued  to  the  applicant  by  direction  of  the 
board.  Upon  application  to  the  Judge  of  the 
district  court,  an  order  was  made  requiring 
the  commissioners  to  reconvene  and  revoke 
the  license  so  Issued,  from  which  order  tne 
plaintiffs  in  error  appeal,  and  assign  as  er- 
ror, first,  that  the  writ  should  not  have  issued 
In  this  case  for  the  reason  mandamus  will 
not  lie  to  correct  errors  or  control  Judicial 
discretion,  and,  second,  the  InsuflJcIency  of 
the  afladavit  verifying  the  application  for  the 
writ. 

As  to  the  first  ground  relied  upon.  It  may 
be  stated  that,  aside  from  any  general  rule, 


our  statute  provides  that  mandamus  will  not 
lie  to  control  Judicial  discretion.  Paragraph 
686,  art  33,  c.  66,  Wilson's  Rer.  ft  Ann.  St 
1903.  That  question,  however.  Is  not  before 
us.  The  application  here  was,  not  to  con- 
trol the  exercise  of  discretion  lodged  with 
the  board,  but  to  require  the  board  to  dis- 
charge a  function  which  could  be  perform- 
ed by  it  alone,  and  which  a  proper  regard  for 
the  circumstances  of  the  case  required.  An 
appeal  was  pending,  upon  the  decision  of 
which  rested  the  right  of  the  commissioners 
to  direct  the  issuance  of  a  license,  the  grant- 
ing of  which  might  defeat  the  object  for 
which  the  appeal  was  taken.  The  taking  of 
an  appeal  acted  as  a  stay  of  all  proceedings 
before  the  board,  and  the  speedy  revocation 
of  the  license  prematurely  Issued  was  not 
only  an  act  proper  to  be  performed  by  the 
board,  but  a  duty  devolving  upon  It  by  law, 
and  enjoined  by  the  fact  of  the  appeal.  If 
the  county  board  falls  to  perform  any  duty 
Imposed  upon  it  by  law,  either  the  petitioners 
or  remonstrants,  who  are  the  parties  to  the 
proceedings,  may  have  the  aid  of  the  court 
to  compel  said  board  by  mandamus  to  per- 
form such  duty.  It  may  be  the  incidental 
effect  of  the  writ  was  to  compel  the  undoing 
of  an  act  already  done,  or  the  correction  of 
an  error  of  Judgment  after  exercise  of  discre- 
tion, but  the  thing  aimed  at,  and  to  which 
the  writ  was  addressed,  was  the  compelling 
of  a  positive  act,  which  it  was  the  duty  of 
the  board  to  perform,  the  discharge  of  a 
function  enjoined  upon  it,  and  resulting  from 
the  office  occupied.  As  was  said  by  this 
court  In  the  case  of  Swan  v.  Wllderson,  et  al., 
10  Okl.  547,  62  Pac.  422,  "Our  statute  allows 
20  days  to  appeal  from  the  decision  of  the 
board  of  county  commissioners.  Where  a 
remonstrance  Is  presented  and  overruled,  and 
license  ordered  to  Issue,  if  notice  of  appeal  Is 
given  by  remonstrants,  the  license  should  be 
withheld  for  the  period  of  20  days  to  enable 
the  remonstrants  to  perfeet  their  api>eal. 
If  the  appeal  Is  taken,  then  no  license  should 
Issue  until  the  case  is  determined  In  the 
district  court.  In  such  case  it  Is  not  alone 
the  decision  of  the  board  that  entitles  the 
applicant  to  a  license,  but  such  decision  must 
be  supplemented  by  the  Judgment  of  the 
Judge  of  the  district  court  before  be  Is  en- 
titled to  a  license.  If  the  appeal  Is  token 
before  the  time  for  perfecting  an  appeal  ban 
expired,  and  the  appeal  Is  duly  perfected 
In  time,  the  license  should  be  at  once  revoked, 
and  in  such  case,  if  the  county  board  refuses 
to  revoke  the  license,  or  delays  for  an  unrea- 
sonable time  in  taking  action,  a  mandamus 
will  issue  on  petition  of  the  remonstrants  to 
compel  the  board  to  revoke  and  cancel  sncb 
license."  That  case  is  decisive  of  the  case 
at  bar,  so  far  as  the  question  of  the  propri- 
ety of  the  issuance  of  the  writ  under  the  cir- 
cumstances of  this  case  Is  concerned,  if  the 
application  for  same  is  sufficient  in  its  form 
and  contents  to  give  the  court  authority  to 
act;  and  it  Is  to  the  sufficiency  of  the  afH- 
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davit  Terifylng  the  application  that  the  sec- 
ond assignment  of  error  is  directed. 

In  this  connection  It  may  be  observed  that 
section  4888,  Wilson's  Rev.  &  Ann.  St.  1903, 
provides :  "The  motion  for  the  writ  must  be 
made  upon  affidavit,  *  •  •  and  the  court 
may  require  a  notice  of  the  application  to  be 
given  to  the  adverse  party.  *  *  *"  In 
the  case  at  bar,  notice  was  given,  and  the  af- 
fidavit attached  to  the  a»pilcatlon  Is  made 
by  the  attorney  for  remonstrants,  who  says : 
"That  he  makes  this  affidavit  for  the  reason 
that  the  facts  herein  are  within  his  personal 
knowledge;  that  he  prepared  the  above  and 
foregoing  application  for  writ  of  mandamus; 
that  he  knows  the  contents  thereof,  and  that 
the  allegations  therein  contained  are  true." 
And  this  Is  followed  by  the  certificate  of  the 
officer  that  it  is  "subscribed  and  sworn  to 
before"  him.  The  objections  that  plaintiffs 
in  error  make  to  this  under  their  second  as- 
signment of  error  are:  First,  that  the  affi- 
davit, being  made  by  attorney,  does  not  com- 
ply with  section  4318,  Wilson's  Rev.  &  Ann. 
St.  1903,  specifying  what  the  affidavit  shall 
contain  when  made  by  attorney;  and,  second, 
that  the  certificate  of  the  officer  before  whom 
the  affldaTit  was  made  does  not  specify,  as 
required  by  section  4317,  "that  it  was  sworn 
to  or  affirmed  before  him  and  signed  in  his 
presence."  It  seems  to  us  that  there  is  no 
merit  in  either  of  these  contentions,  as  by  a 
fair  construction  the  language  nsed,  "sub- 
scribed and  sworn  to  before  me,"  may  be 
deemed  equivalent  to  that  employed  in  the 
statute;  and  the  recital  in  the  affidavit  that 
the  facts  are  witUn  the  personal  knowledge 
of  the  attorney  making  same  is  in  exact  con- 
formity with  the  requirements  of  the  section 
of  the  statute  permitting  affidavits  to  be  so 
made. 

For  the  reasons  herein  stated,  the  judg- 
ment of  the  trial  court  is  therefore  affirmed, 
at  the  cost  of  appellants. 

GILLETTE,  J.,  having  presided  in  the 
court  below,  not  sitting.  All  the  other  Jus- 
tices concurring. 


OITT   OP   LAWTON   v.    McADAMS. 
(Snpreme  Court  of  Oklahoma.    Sept  5,  190S.) 

1.  TRIAI/— Speciai.  Intebbooatobies. 

It  is  not  error  to  refuse  to  submit  to  the 
Jury  a  special  interrogatory,  when  the  inter- 
rogatories submitted  cover  every  material  point 
involved  in  the  case. 

2.  Same— MisLEADino  Irtebbogatobies. 

The  object  of  the  statute  is  to  elicit  ma- 
terial facts,  and  not  mere  fragments  or  items  of 
evidence ;  hence  interrogatories  that  are  calcu- 
lated to  mislead,  confuse,  or  harass  the  jury 
should  not  be  submitted. 

lEd.  Note. — For  cases  in  point,  see  voL  46, 
Cent.  Dig.  Trial,  {  82a] 

a.  APPEAI,  —  DiSCBBTION    OK  COUKT  —  WlT- 

NES8I8— Examination. 

Large  discretion  in  lodecd  in  the  trial  court 
in  respect  to  the  examination  of  a  witness  1^ 
couDscl,  and  the  court,  in  its  discretion,  may  ar- 


rest the  examination  of  a  witness,  and  the  exer- 
cise of  such  discretion  wlU  not  constitute  re- 
versible error,  unless  an  abuse  of  such  discretion 
manifestly  appears. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  §§  3853-3835 ;  vol. 
50,  Cent.  Dig.  Witnesses,  H  702-797.] 

4.  TBIAL— InSIBUCTIONS. 

It  Is  not  error  to  refuse  to  give  an  In- 
struction as  to  the  rules  governing;  positive 
and  negative  testimony,  where  the  evidence  does 
not  warrant  such  an  instruction. 

5.  New  Tbiai/— Misconduct  of  CoTrwsKi.. 

It  is  not  error  for  the  trial  court  to  refuse 
to  grant  a  new  trial  on  the  ground  of  miscon- 
duct of  the  jury,  where  it  appears  that  no 
prejudice  could  have  resulted  to  the  unsuoceasfnl 
party. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Comanche  Coun- 
ty; before  Justice  Frank  B.  Gillette. 

Action  by  Fannie  L.  McAdams  against 
the  city  of  Lawton.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

J.  A.  Baker  and  Young  &  Ellis,  for  plain- 
tiff in  error.  P.  P.  Cease,  H.  N.  Whalln, 
and  Chas.  Mltscbricli,  for  defendant  In  error. 

HAINBR,  J.  This  was  an  action  brought 
by  the  defendant  in  error  against  the  city  of 
Lawton  to  recover  damages  for  personal  inju- 
ries alleged  to  have  been  sustained  by  her  by 
reason  of  a  defective  ditch  or  sewer  in  one  of 
the  streets  of  said  city.  The  defense  consists 
of  1  general  denial  and  contributory  negli- 
gence. The  cause  was  submitted  to  a  jury, 
verdict  returned  in  favor  of  the  plaintiff 
for  $1,250,  motion  for  new  trial  duly  filed 
and  overruled,  and  exception  reserved,  and 
judgment  rendered  for  the  plaintiff  on  the 
verdict  From  this  judgment  the  city  ap- 
peals. 

The  first  error  assigned  and  argued  If 
that  the  court  erred  In  refusing  to  submit 
special  interrogatory  No.  3,  which  reads  as 
follows:  "In  case  you  find  for  the  plaintiff, 
how  much  is  allowed  her  for  injury  to  her 
nervous  system?"  It  appears  from  the  rec- 
ord that  the  court  submitted  12  special  inter- 
rogatories to  the  jury  at  the  request  of  the 
defendant,  which  covered  every  material 
point  involved  in  the  case,  and  hence,  in  our 
opinion,  it  was  not  error  to  refuse  Interroga- 
tory No.  3,  which  sought  to  require  the  Jury  to 
state  the  amount  of  damages  they  found  for 
the  plaintiff  for  injury  to  tier  nervous  system. 
The  case  of  A.,  T.  &  S.  F.  R.  R.  Co.  v.  Cham- 
berlain, 4  Okl.  542,  46  Pac  409,  cited  by  coun- 
sel, is  not  in  point  There  it  was  held  that  it 
was  error  for  the  court  to  refuse  to  submit  a 
special  Interrogatory  as  to  the  amount  al- 
lowed for  actual  damages  and  as  to  the 
amount  assessed  for  punitive  damages.  In 
the  case  under  consideration  no  punitive  or 
exemplary  damages  were  asked  for. 

Under  the  Instructions  of  the  court  the 
plaintiff  was  limited  to  the  recovery  of  dam- 
ages merely  for  physical  injuries  and  suffer- 
ing, and  the  special  interrogatories  submit- 
ted by  the  court  we  think  sufficiently  cover- 


Digitized  by  VjOOQ  IC 


430 


83  PACIFIC  RESPOKTER. 


(Okl. 


ed  this  braneb  of  the  caae.  Had  the  defend- 
ant desired  to  submit  a  specific  question  as 
to  the  amount  allowed  for  permanent  bodily 
Injuries  sustained  by  the  plaintiSf,  we  think 
It  would  have  been  error  to  refuse  it,  or  as 
to  the  amount  allowed  for  physical  or  mental 
pain  and  suffering.  The  Jury,  In  answer  to 
Interrogatory  3,  which  was  as  follows:  "If 
any  amount  is  allowed  plaintiff  for  bodily 
Injury,  please  state  of  what  such  Injury  con- 
sists or  consisted" — stated:  "Bruises  on  body, 
extreme  nervous  shock,  and  Injury  to  womb, 
which  caused  hemorrhage."  Under  the 
charge  of  the  court  but  two  elements  of 
damages  were  submitted  to  the  jury,  viz. 
(1)  physical  injuries  to  the  body,  and  (2) 
physical  suffering.  The  former  would  nec- 
essarily Include  all  Injuries  to  the  body, 
whether  to  the  nervous  system  or  to  any 
other  portion  of  the  body.  The  manifest 
purpose  of  the  statute  is  to  elicit  material 
facts,  and  not  mere  fragments  or  items  of 
evidence.  Interrogatories  that  are  calculated 
to  mislead  or  harass  or  confuse  the  jury 
should  not  be  submitted.  In  Louisville,  N. 
A.  &  C.  By.  Co.  v.  Kane  (Ind.)  22  N.  E. 
80,  Mr.  Chief  Justice  Elliott,  of  the  Supreme 
Court  of  Indiana,  in  discussing  this  subject, 
uses  the  following  language:  "It  Is  not  the 
object  of  the  statute  to  permit  many  inter- 
rogatories to  go  to  the  Jury,  and  certainly 
not  to  permit  the  repetition  of  questions. 
The  statute  was  designed  to  elicit  material 
facts,  not  mere  items  of  evidence.  It  was 
not  Intended  that  Interrogatories  should  be 
employed  to  harass  or  confuse  jurors,  but 
the  purpose  of  the  statute  is  to  elicit  the 
facts,  so  that  the  court  may  pronounce  judg- 
ment upon  them."  See,  also,  Railway  Co. 
v.  Hawk,  39  Kan.  638,  18  Pac.  943,  7  Am.  St 
Rep.  566;  also,  Marshall's  Kansas  Trial 
Brief,  p.  910. 

In  the  second  assignment  of  error  it  is  urg- 
ed that  the  court  committed  error  in  refusing 
to  give  sufficient  latitude  to  the  cross-ex- 
amination of  the  expert  witness  Dr.  Knee. 
We  have  carefully  examined  the  testimony 
of  this  witness,  and  we  are  of  the  opinion 
that  the  objection  Is  not  well  taken.  On 
the  contrary,  we  think  that  sufficient  lati- 
tude was  given  to  the  cross-examination  of 
this  witness.  Large  discretion  in  this  respect 
is  lodged  in  the  trial  court,  and,  unless  It 
appears  that  there  has  been  an  abuse  of 
discretion,  the  exercise  of  it  will  not  con- 
stitute reversible  error.  In  Thompson  on 
Trials,  vol.  1,  §  352,  the  rule  has  been  laid 
down  as  follows:  "It  has  been  laid  down 
generally  that  where  in  the  progress  of  a 
trial  it  appears  obvious  that  a  party,  either 
in  the  examination  of  his  witnesses  or  in 
his  argument.  Is  consuming  time  unneces- 
sarily, the  court  may,  in  its  discretion,  arrest 
the  examination,  and  the  exercise  of  this 
discretion  will  not  be  reviewed,  unless  its 
abuse  manifestly  appears.    So,  It  Is  the  obvi- 


ous duty  of  the  Judge  to  Interpose  of  bis  own 
motion,  when  a  useless  and  Irrelevant  ex- 
amination of  the  witness  is  going  on.  and 
prevent  a  waste  of  time  and  the  distraction 
of  the  attention  of  the  jury  from  the  real 
issues." 

It  Is  next  contended  that  the  court  erred  In 
refusing  to  submit  Instruction  11  in  regard 
to  the  rule  governing  positive  and  negative 
testimony.  While  the  rule  governing  nega- 
tive and  positive  testimony  Is  correctly  stated 
by  counsel  for  plaintiff  In  error,  we  think  it  Is 
Inapplicable  to  the  evidence  adduced  on  the 
trial.  Counsel  for  appellant  assumes,  for 
the  purposes  of  this  Instruction,  that  the 
testimony  offered  on  behalf  of  the  plaintiff 
was  negative,  and  that  the  testimony  of  the 
defendant  was  positive  In  reference  to  the 
condition  of  the  street  as  to  lights  and  guards 
at  the  time  the  Injury  occurred.  However, 
the  evidence  of  the  plaintiff,  and  she  Is 
corroborated  by  a  number  of  other  witnesses, 
clearly  establishes  that  the  accident  occurred 
abont  9:30  o'clock  Sunday  night,  on  her 
return  from  church,  where  she  had  been  ac- 
companied by  Mrs.  Botner  and  Miss  Thomp- 
son. These  witnesses  testify  positively  that 
it  was  dark  at  the  place  where  the  accident 
occurred,  and  that  there  were  no  lights, 
guards,  or  barriers  to  warn  travelers  of  the 
existence  of  the  sewer  ditch  or  trench  that 
was  placed  there  by  the  city  authorities.  On 
the  other  hand,  the  city  offered  the  testimony 
of  the  street  commissioner,  and  other  wit- 
nesses, that  he  had  placed  a  danger  light  on 
the  excavation  on  the  evening  of  the  ac- 
cident, and  that  it  was  a  lantern  with  a  red 
handkerchief  tied  around  It,  and  that  be 
also  put  up  a  guard.  It  will  thus  be  seen 
that  upon  this  question  the  testimony  was 
conflicting.  However,  we  think  the  great 
weight  of  the  testimony  upon  this  point  sus- 
tained the  contention  of  the  plaintiff.  Hence 
the  rule  that  applies  to  evidence  of  a  positive 
and  negative  character  had  no  application  to 
the  case  under  consideration,  and  instruc- 
tion 11  was  therefore  properly  refused  by 
the  court. 

Finally  it  is  contended  that  the  court  com- 
mitted error  in  refusing  to  grant  a  new  trial 
on  the  ground  of  misconduct  of  certain 
jurors.  We  have  carefully  examined  the  rec- 
ord with  reference  to  this  contention,  and  In 
our  opinion  it  Is  Insufficient  to  warrant  a 
reversal  of  the  case. 

A  review  of  the  entire  record  leads  us  to 
the  conclusion  th.at  no  prejudicial  error  was 
committed  in  the  trial  of  this  cause;  and, 
believing  that  the  verdict  of  the  jury  and 
the  judgment  of  the  court  rendered  thereon 
were  in  consonance  with  right  and  justice, 
the  judgment  of  the  court  below  is  affirmed. 

GILLETTE,  J.,  having  presided  In  the 
court  below,  not  sitting.  All  the  other 
Justices  concurring. 
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RUDD  T.  DUNLAP, 
(Supreme  Court  of  Oklahoma.    Sept  5,  1905.) 

Vendob    ard    Pubcqaseb  —  Liability    roB 

Taxes. 

Under  the  statutes  of  this  territory  lands  or 
town  lots  are  assessed  to  the  owner  thereof  at 
their  actual  cash  value  on  the  lat  day  of  Jan- 
uary of  each  year,  and  the  owner  on  that  day 
is  liable  for  the  tax  of  that  year,  and  a  gran- 
tor who  sells  real  estate  after  that  date,  in  the 
absence  of  an  agreement  to  the  contrary,  is  lia- 
ble for  the  taxes  on  said  real  estate  for  said 
year. 

(Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purchaser,  If  40&-412.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Pottawatomie 
County ;    before  Justice  B.  F.  Burwell. 

Action  by  A.  B.  Dunlap  against  Louisa  J. 
Rudd.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

J.  G.  Woods,  for  plaintiff  In  error.  B.  B. 
Blakeney  and  L.  6.  Pitman,  for  defendant  in 


GILLETTE,  J.  This  action  was  heard 
and  disposed  of  In  the  court  below  upon  an 
agreed  case,  under  sections  4419,  4420,  and 
4421  of  the  Statutes  of  1893.  The  question 
submitted  is  as  to  whether  the  plaintiff  in  er- 
ror or  the  defendant  in  error  should,  under 
the  agreed  facts  and  the  law,  pay  the  taxes 
for  the  year  1898  upon  property  sold.  By  the 
agreed  case  it  appears  that  plaintiff  In  eiror, 
Louisa  J.  Rudd,  in  June,  1898,  sold  to  tbe  de- 
fendant In  error,  A.  B.  Dunlap,  certain  real 
estate  situated  In  Pottawatomie  county,  and 
executed  to  him  a  deed  of  general  warranty. 
This  deed  by  express  terms  covenanted  against 
taxes.  Tbe  deed  was  executed  and  delivered 
Jane  20,  1898.  At  that  time  the  assessment 
for  1898  bad  been  made,  and  tbe  city  levy 
had  also  been  made ;  but  tbe  levies  for  coun- 
ty and  territorial  purposes,  wblcb  are  made 
in  July,  had  not  yet  been  made,  and  the 
amount  of  tbe  taxes  for  1898  was  not  then 
known,  and  could  not  be  ascertained  until  the 
levy  had  been  made  for  that  year.  The  taxes 
for  1898,  amounting  to  |180.49,  not  having 
been  paid  by  Rudd,  the  grantor,  were  paid  by 
Dtmlap,  tlie  grantee,  and  be  now  se«ks  In  this 
action  to  recover  tbem,  and  insists  that,  under 
tbe  law  and  the  covenants  against  taxes  con- 
tained in  the  deed,  tbe  grantor,  Rudd,  was 
and  is  clearly  liable  for  them. 

We  think  the  contention  is  correct  While 
the  levy  had  not  been  made,  that  fact  went 
only  to  tbe  question  of  amount,  and  did  not 
In  any  way  touch  the  question  as  to  who 
would  be  liable  for  them  when  the  levies  had 
been  Anally  made  and  the  amount  of  the  tax 
ascertained.  Section  5579  of  tbe  Statutes  of 
1893  provides:  "Lands  and  lots  shall  be  as- 
sessed to  the  owner  thereof  at  their  actual 
cash  value,  on  the  1st  day  of  January  of  each 
year,  and  the  owner  on  that  day  shall  be  lia- 
ble for  the  tax  of  that  year."  By  this  statute 
a  llabiUtjr  for  taxes  is  definitely  fixed  on  the 


grantor,  Rudd.  It  Is  fixed  upon  that  date, 
before  either  the  assessment  or  levies  have 
been  made ;  yet  the  liability  Is  Just  as  certain, 
though  tbe  amount  thereof  is  as  yet  unknown. 
When  Louisa  J.  Rudd,  therefore,  made  ber 
deed  of  general  warranty,  she  was  personally 
liable  under  the  statute  for  the  tax  In  ques- 
tion. She  was  liable  for  said  tax  Independent 
of  her  deed,  and  liable  for  it  even  though  the 
amount  thereof  had  not  been  ascertained, 
and  such  liability,  as  between  Rudd  and  the 
territory,  continued  until  the  tax  was  actual- 
ly paid.  In  reaching  tbe  above  conclusion 
we  are  not  without  precedent  The  same 
question  was  before  the  Supreme  Court  of 
Nebraska  under  a  statute  essentially  the 
same  as  ours,  and  that  court  reached  tbe 
same  conclusion  we  have  arrived  at  Under 
the  statute  of  that  state  a  personal  liability 
for  real  estate  taxes  is  fixed  upon  tbe  owner 
of  the  real  estate  on  the  1st  day  of  April  of 
each  year.  In  July,  1882,  the  defendants,  by 
their  deed  of  general  warranty,  sold  and 
transferred  certain  lands  In  that  state  to  the 
plaintiff.  The  plaintiff  paid  the  taxes  of  that 
year,  and,  as  in  this  case,  sued  to  recover 
them.  In  construing  tbe  statutes  of  that 
state  Mr.  Reese,  C.  X,  said:  "Section  138  of 
the  revenue  laws  (Laws  1879,  p.  332),  provides 
that  'the  taxes  assessed  on  real  property  shall 
be  a  lien  thereon  from  and  Including  the 
Ist  day  of  April  In  tbe  year  In  which  they 
are  levied,  until  tbe  same  are  paid.'  Section 
44  (page  294)  provides  that  the  owner  of  the 
property,  on  the  Ist  day  of  April  in  any  year, 
shall  be  liable  for  the  taxes  of  that  year. 
The  purchaser  of  property  on  the  Ist  day  of 
April  shall  be  considered  the  owner  on  that 
day."  The  defendant  therefore,  would  be  lia- 
ble for  the  taxes  for  the  year  1882,  independ- 
ently of  the  covenants  In  his  deed,  unless 
there  was  an  agreement  on  the  part  of  the 
plaintiff  to  pay  them."  McClure  v.  Camp- 
bell, 25  Neb.  57,  40  N.  W.  595.  See,  also,  Reld 
V.  Colby,  42  N.  W.  485,  and  Campbell  v.  Mc- 
Clure, 63  N.  W.  920. 

Tbe  plaintiff  in  error  Insists  that  as  the 
defendant  In  error,  Dunlap,  executed  to  her 
a  mortgage  on  this  same  property,  and  In 
the  same  transaction,  for  a  part  of  the  pur- 
chase price,  which  mortgage  contains  cove- 
nants against  taxes,  the  general  covenants  of 
the  deed  are  qualified  by  the  special  cove- 
nants of  tbe  mortgage,  and  cites  in  support  of 
his  contention  Geer  v.  Redman,  92  Mo.  375, 
4  8.  W.  745.  The  deferred  payment  In  that 
case  was  represented  by  a  deed  of  trust, 
which  passed,  under  the  laws  of  that  state, 
the  title  to  the  land.  The  deferred  payment 
in  this  case  Is  secured  by  a  mortgage,  which 
by  our  law  only  creates  a  Uen  against  the 
property,  which  may  be  foreclosed  in  case  of 
a  default  in  the  payment  of  the  taxes.  Bj 
the  terms  of  this  particular  mortgage  also, 
the  only  effect  of  a  default  in  the  payment  of 
taxes  Is  to  make  the  whole  amount  of  tbe 
debt  with  Interest  at  once  due  and  payable.    It 

would  hardly  be  contended,  as  between  gran- 
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tor  and  grantee,  that  the  grantor,  Rudd,  could 
maintain  a  foreclosure  because  of  unpaid 
taxes  that  she  herself  was  liable  for  under 
the  covenants  of  her  deed  of  general  war- 
ranty. The  plaintiff  in  error  is  liable  for  the 
taxes  in  question,  both  under  the  statutes 
and  by  the  terms  of  her  deed  of  general  war- 
ranty, and  she  should  pay  the  same. 

The  judgment  of  the  court  below  Is  a£9rm- 
ed.  AU  the  Justices  concurring,  except  BUR- 
WELIi,  J.,  wtM>  tried  the  catise  below,  not 
sitting. 


SPE.\R  et  aJ.,  Board  of  State  Ilarbor  Com'rs, 

V.  REEVES,  State  Treasurer. 

(Sac.  1,445.) 

(Supreme  Court  of  California.    Jan.  18,  1906.) 

.1.  Statutes— Enactment — Pubucation — Au- 
thority OF  GOVERNOB  TO  PROVIDE  FOR. 

Const,  art.  16,  provides  that  tlie  Legislature 
shall  not  create  a  debt  exceeding  $300,000,  un- 
less the  law  providing  therefor  shall  have  been 
eubmitted  to  a  vote  at  a  general  election  and 
received  a  majority  of  the  votes  cast  on  the 
question,  and  declares  that  snch  law  shall  be 
published  in  each  county  for  a  specified  period 
preceding  the  election.  Article  5,  S§  1,  7,  vests 
.the  executive  power  of  the  Governor  and  malces 
it  his  duty  to  execute  the  laws.  St.  1903,  p. 
^7,  c.  2ll,  providing  for  the  issuance  of  state 
bonds  for  the  payment  of  a  debt  not  exceeding 
$2,000,000  incurred  in  the  erection  of  a  sea 
wall,  made  no  provision  for  the  publication  of 
the  act.  Held,  tliat  it  was  the  duty  of  the  Gov- 
ernor to  provide  for  the  publication  of  the  act, 
and  on  his  doing  so  the  constitutional  mandate 
was  carried  out. 

2.  Same— AuTHORrrr  to  Dibbct  Secbetabt  or 
State. 

The  Governor,  in  discharging  the  duty,  could 
direct  the  Secretary  of  State,  in  whose  official 
custody  the  act  was,  to  provide  for  its  publi- 
cation. 

3.  Same — Pubijcatiow— Stitficiency. 

The  publication  of  a  law  creating  a  debt 
for  the  time  specified  in  Const,  art.  16,  requiring 
the  submission  of  a  law  creating  a  debt  in  ex- 
cess of  $300,0(X)  to  the  voters  and  directing  that 
such  law  shall  be  published  in  every  county  for 
a  specified  period  before  tlie  election,  is  not  in- 
sufficient for  the  failure  of  the  Secretary  of 
State  providing  for  the  publication  to  accompany 
the  law  with  a  certificate  as  to  its  authenticity. 

In  Bank.  Application  for  mandamus  by 
Charles  H.  Spear  and  others,  constituting 
the  board  of  state  harbor  commissioners, 
against  Truman  Reeves,  to  compel  respond- 
ent, as  State  Treasurer,  to  sell  certain  state 
bonds.    Writ  granted. 

Devlin  &  Devlin  and  William  H.  Davis,  for 
petitioner.  U.  S.  Webb,  Atty.  Gpn.,  and 
George  A.  Sturtevant,  Deputy  Atty.  Gen.,  for 
respondent 

LORIGAN.  J.  This  is  an  application  for 
a  writ  of  mandate  to  comiiel  the  respondent, 
as  State  Treasurer,  to  proceed  with  the  sale 

'  of  certain  bonds  alleged  to  be  salable  under 
what  is  called  the  "San  Francisco  Sea  Wall 

'  Act"  This  act  was  passed  March  20,  1903 
(St  1903,  p.  247,  c.  211),  and  provided  for  the 
issuance  and  sale  of  state  bonds,  not  exceed- 
ing the  sum  of  $2,000,000,  for  the  payment 


of  Indebtedness  to  be  incurred  In  the  erection 
of  a  sea  wall  and  appurtenanoee  in  tlie  city 
and  county  of  San  Francisco.  As  the  in- 
debtedness contemplated  to  be  created  by  the 
act  exceeded  the  sum  of  $300,000,  it  was  es- 
sential, under  article  16  of  the  Constitution, 
that  such  act  should  be  submitted  to  tbe 
people  at  a  general  election  (and  the  act  It- 
self provided  for  such  submission),  and  that 
it  should  receive  a  majority  of  all  the  votes 
cast  for  and  against  it  at  such  election ;  the 
constitutional  provision  further  declaring 
that  "such  law  shall  be  published  In  at  least 
<»ie  newspaper  in  each  county,  and  city  and 
county,  if  one  be  published  therein,  through- 
out the  state  for  three  months  next  preceding 
the  election  at  which  it  Is  submitted  to  the 
people."  At  the  general  election  held  In  the 
state  November  8, 1904,  the  said  act  was  sub- 
mitted to  the  people  for  ratification.  Prior 
to  said  general  election  the  Governor  of  the 
state.  In  his  proclamation  calling  for  such 
election,  included  therein  the  submission  of 
the  said  "San  Francisco  Sea  Wall  Act"  to 
the  people  of  the  state,  and  such  act  was  set 
out  in  full  in  said  proclamation.  Anterior 
to  the  Issuance  of  said  proclamation  said 
Governor  directed  and  empowered  tbe  Secre- 
tary of  State  of  the  state  of  California  to 
take  all  necessary  steps  to  provide  for  tbe 
publication  and  cause  to  be  published  tbe 
said  act  in  accordance  with  said  article  16  of 
the  Constitution.  This  the  Secretary  of  State 
did  by  causing  said  act  to  be  published  in  a 
newspaper  published  in  each  of  tbe  counties 
of  the  state  of  California  for  a  period  of  three 
months  next  before  the  said  election  of  No- 
vember 8,  1904,  save  in  the  county  of  Al- 
pine, where  no  newspaper  was  then  being 
published.  At  said  general  election  held  on 
November  8,  1904,  the  said  act  was  ratified 
by  the  people,  receiving  119.400  votes  in  ita 
favor,  the  number  of  votes  against  it  being  26, 
835,  and  in  due  time,  and  according  to  law, 
the  Governor  of  the  state  Issued  a  proclama- 
tion that  said  act  was  in  full  force  and  effect. 
Thereafter  the  resiKtndent  the  State  Treasur- 
er, having  prepared  suitable  bonds  of  tbe 
state  of  California,  in  accordance  with  the 
provisions  of  the  said  act,  the  petitioners, 
constituting  the  board  of  state  harbor  com- 
missioners, as  authorized  by  said  act  to  do, 
adopted  a  resolution  requesting  the  sale  of 
250  of  said  bonds,  and  the  Governor  of  the 
state,  as  tbe  act  provided  he  should,  directed 
In  writing  the  said  respondent  to  sell  at  pub- 
lic auction  to  the  highest  bidder,  for  cash. 
250  of  the  said  bonds  In  one  parcel,  and  that 
he  give  due  notice  of  tbe  time  and  place  of 
tbe  sale  thereof,  as  provided  in  the  act  The 
respondent  having  refu.sed  to  take  any  steps 
towards  the  sale  of  said  bonds,  as  requested 
by  the  state  board  of  harbor  commissioners, 
and  as  directed 'by  the  Governor  of  the  state, 
petitioners  make  this  application  for  a  writ 
of  mandate  to  compel  him  to  do  so,  and  tbe 
matter  i.s  now  l>efore  us  on  demurrer  to  the 
petition.  The  demurrer  is  general,  and  but 
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one  point  Is  made  tinder  It,  irhlch  Is  that  the 
alleged  "San  Francisco  Sea  Wall  Act"  has 
ne^er  been  legally  published.  In  support  of 
this  contention  it  Is  claimed  by  respondent 
that,  while  the  constitutional  provision  re- 
quires such  an  act  to  be  published,  no  provi- 
sion has  In  fact  been  made  by  law  for  such 
publication ;  that  there  is  no  statutory  pro- 
vision authorizing  the  Secretary  of  State,  or 
any  other  officer  or  person,  to  make  tlie  pub- 
lication provided  for  In  the  constitutional 
provision ;  and  that  tlie  act  of  the  Secretary 
of  State  In  publishing  the  statute  in  question 
was  miauthorlzed  and  nugatory  in  as  far  as 
it  purported  to  be  a  step  towards  its  legal 
enactment  In  the  same  line  it  is  further 
claimed  that,  assuming  the  act  could  have 
been  legally  published  by  the  Secretary  of 
State  at  the  direction  of  the  Governor,  still 
the  publication  as  made  (a  copy  of  which  ap- 
pears in  the  petition  for  this  writ)  should 
haT«  been  accompanied  by  some  certificate 
or  attestation  showing  that  the  Secretary  of 
State  was  causing  or  directing  the  act  .to  be 
pablisbed. 

Neither  of  these  points  impress  us  as  hav- 
ing any  merit,  and  require  but  brief  notice. 
It  is  true,  as  dalmed  by  respondent,  that  the 
constitutional  provision  referred  to  is  silent 
as  to  who  shall  make  the  required  publication, 
and  there  is  no  general  law  upon  the  subject 
The  Legislature  assumed,  without  making  ex- 
press provision  in  the  act  itself  therefor,  that 
some  executive  officer  of  the  state  was 
charged  with  the  duty  of  making  the  publica- 
tion in  conformity  to  the  constitutional  re- 
quirement Petitioners  contend  that  this  as- 
sumption was  well  founded,  and  that  the 
Governor  of  the  state,  as  its  chief  executive, 
In  the  absence  of  any  direction  to  the  con- 
trary, was  charged  with  this  duty,  and  we 
think  this  position  Is  sound.  It  is  ordained  by 
the  Constitution  (section  1,  art  5)  that  the 
supreme  executive  power  should  be  vested  in 
a  chief  magistrate,  who  shall  be  styled  the 
"Governor"  of  ttie  state  of  California,  whose 
duty  it  shall  be,  among  other  things,  to  see 
(section  7,  art  5)  that  the  laws  are  faithfully 
executed.  This  duty  of  enforcing  or  execut- 
ing the  laws  enjoined  on  the  Governor  applies 
not  only  to  legislative  enactments,  but  to  con- 
stitutional provisions  which  are  equally  laws 
— ^the  organic  law  of  the  state — and  it  is  his 
duty  to  see  that  all  are  faithfully  executed. 
Now,  the  constitutional  provision  authorizing 
the  Legislature  to  pass  the  act  here  In  ques- 
tion conferred  no  power  on  that  body  to  do 
anything  relative  to  the  publication  of  the  act 
as  far  as  the  time  or  manner  of  Its  publication 
was  concerned.  The  constitutional  provision 
Itself  definitely  fixed  when  and  how  that 
should  be  done,  and  the  Legislature  could  not 
interfere  In  the  matter  at  all.  All  that  the 
Legislature  could  do,  conceding  It  could  do 
that  would  be  to  make  provision '  for  the 
pnbllcatlon  of  the  act  Such  publication  was 
made  essential  by  the  Constitution  In  order  to 
.■ender  the  ratification  of  the  act  by  the  people 
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effectoal.  Any  direction  which  the  Legisla- 
ture might  have  given  in  the  act  as  to  such 
publication  would  have  had  the  efCect  only  of 
investing  the  officer,  designated  for  that  pur- 
pose, with  the  discharge  of  a  mere  executive 
duty — ^the  duty  of  seeing  that  the  law,  the 
provision  of  the  ConBtitntion,  as  to  publica- 
tion was  carried  out  But  it  by  no  means 
followed  that  because  the  Legislature  in  the 
act  itself  failed  to  expressly  designate  some 
particular  officer  to  make  the  publication,  the 
duty  of  doing  so  was  not  otherwise  fully  sto- 
vlded  for.  On  the  contrary,  as  the  Constitu- 
tion in  another  provision  bad  made  the 
Governor  the  chief  executive  officer  of  the 
state,  to  see  that  the  laws  were  faithfully 
executed,  and  as  this  constitutional  provision 
is  one  of  the  laws  required  by  him  to  t>e  so 
executed,  it  is  quite  obvious  that  assuming 
the  Legislature  could  have  designated  some 
other  officer,  still,  in  the  absence  of  such 
designation,  It  was  the  duty  of  the  Governor, 
In  seeing  that  the  laws  were  executed,  to 
provide  for  the  pnblication  of  the  act  and, 
having  done  so,  the  oonstltntionai  mandate 
was  legally  carried  out  In  discharging  bis 
duty  in  this  respect  it  was  not  necessary  that 
the  Governor  should  persmiaily  attend  to  the 
publication.  It  was  sufficient  that  he  pro- 
vided for  its  puI)Ucation:,  and  this  wm  ac- 
complished when  lie  directed  the  Secretary  of 
State  to  make  It  As  the  original  act  of  the 
Legislature  was  in  the  official  custody  of  the 
Secretary  of  State,  he  was  eminently  a  proper 
person  to  be  designated  to  see  that  its  correct 
publication  was  had. 

Other  reasons  are  urged  by  petitioners  why 
the  publication  of  this  particular  act,  made  by 
the  Secretary  of  State  under  the  direction  of 
the  Governor,  should  be  sustained.  It  Is  in- 
sisted that  as  the  act  in  question  provided,  in 
terms,  for  its  submission  to  the  x>eople  for 
ratification,  and  that  the  Governor  should 
Include  the  submission  of  It  to  the  people  in 
bis  proclamation  calling  for  the  general  elec- 
tion of  November  8,  1904,  such  requirements 
impliedly  directed  the  Governor  to  take  all 
necessary  measures  for  a  legal  submission  of 
it,  including  its  publication,  for  the  time  and 
In  the  manner  as  directed  by  the  constitu- 
tional provision. 

It  is  further  insisted  that  when  the  Legis- 
lature at  the  session  subsequent  to  the  publi- 
cation of  the  act  (St  1905,  p.  Ill,  c.  115)  ap- 
propriated money  to  pay  the  advertising  done 
by  the  Secretary  of  State  In  making  such  pub- 
lication, this  operated  as  a  ratification  of  the 
action  of  the  Governor  and  Secretary  of  the 
State  in  that  regard,  or,  at  least,  was  a 
recognition  that  their  act  in  publishing  it  was 
valid,  and  within  the  scope  of  their  executive 
duty — a  recognition  on  the  part  of  the  legisla- 
tive department  of  the  state  that  the  con- 
struction of  the  Constitution  by  the  Governor 
In  that  particular  was  proper,  and  in  accor- 
dance with  the  intention  of  the  Legislature. 
While  these  suggestions  have  much  persua- 
sive force,  we  do  not  discuss  or  lndorse,,lli^,-. 
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preferring  to  rest  6iir  conclusion  upon  the 
constitutional  provision  relative  to  the  duties 
of  the  Grovemor  as  chief  executive,  and  which, 
in  our  Judgment,  authorized  and  required  him 
to  direct  the  publication  of  the  act  as  It  was 
done. 

As  to  resiwndent's  claim  that  the  act  as 
published  by  the  Secretary  of  State  should 
have  been  accompanied  by  some  certificate  or 
attestation  of  that  officer  as  to  its  authen- 
ticity: The  demurrer  concedes  that  a  true 
copy  of  the  act  had  been  published  for  the 
required  time  and  in  the  manner  required  by 
the  Constitution.  This  was  all  that  that  pro- 
vision required.  It  was  the  act  as  passed  by 
the  Legislature  which  was  to  be  published. 
If  it  was  contemplated  that  the  act  as  pub- 
lished should  be  attested,  the  Constitution 
would  have  said  so.  Being  silent  upon  the 
subject',  it  must  be  assumed  that  it  did  not  so 
intend. 

This  dl^KMea  of  the  only  points  made  by 
respondent  upon  the  demurrer,  neither  of 
which  in  our  judgment  are  tenable.  As  this 
application  is  for  a  peremptory  writ  after 
notice,  and  the  matter  is  submitted  on  the 
pleadings,  it  is  ordered  that  the  peremptory 
writ  of  mandate  Issue  as  prayed  for. 

We  concur:  BBATTT,  O.  J. ;  SHAW,  J. ; 
McFARLAND,  J. ;  ANGELLOTTI,  J.;  HEN- 
SHAW,  J. 


148  Cal.  397 
HAHDING  V.  HARDING.    (L.  A.  1,170.) 
(Supreme  Court  of  California.    Jan.  2,  1906.) 

L  CotJBTB — V/BiT  or  Ennos— Fedehai,  Sufreick 

CouBT — ^Revebsal — Kefect. 

Where  a  judgment  of  the  state  Supreme 
Court,  affirming  a  divorce  decree,  waa  reversed 
on  a  writ  of  rarer  to  the  federal  Supreme  Court, 
on  the  coming  down  of  the  remittitur  from  the 
federal  court  and  the  filing  thereof  in  the  state 
Supreme  Court,  the  appeal  from  the  decree  was 
then  pending  in  the  state  court  for  such  further 
disposition  as  the  court  deemed  proper,  not  in- 
consistent with  the  opinion  of  the  federal  court. 

[E3d.    Note.— For   cases   in  point,   see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  i  4666.] 

2.  JUDOIUWT— ESTOPPEI/— WArVEB. 

Where,  in  an  action  for  divorce,  defendant 
pleaded  the  proceedings  and  decree  of  the  court 
of  another  state,  in  an  action  between  the  par- 
ties for  maintenance,  as  a  bar  to  and  estoppel 
of  the  suit  in  question,  sbe  did  not  waive  her 
right  to  relj  on  such  judgment  as  an  estoppel 
by  failing  to  interpose  any  objection  to  plain- 
tilTs  evidence  in  support  of  the  merits  of  his 
main  case,  and  by  cross-examining  plaintiff's 
witnesses  on  such  subject  and  introducing  evi- 
dence on  her  own  behalf  tending  to  disprove  the 
grounds  for  divorce  alleged. 

[Ed.  Note.— For  cases  in  point  see  vol.  30, 
Cent  Dig.  Judgment  {{  1148,  1282.] 

3.  PiXADIRO  — Dbrhsis  — Dkniai.— Opsba- 
TioN  or  Law. 

The  defense  of  former  adjudication  pleaded 
by  defendant,  like  other  defenses,  is  deemed 
denied  by  operation  of  law,  as  provided  by  Code 
Civ.  Proc  I  607,  and  is  available  only  on  proof 
thereof. 

[Ed.  Note.— For  cases  in  point,  SM  yU  89. 
Cent  Dig.  Plsading,  {  821.] 


On  Rehearing. 
^  Appeai. — Rkvkbsal — Effect. 

Where,  on  appeal,  the  judgment  was  n- 
versed,  and  the  court  held  that  on  the  facts  pre- 
sented a  foreign  decree  was  a  complete  defense 
to  the  action,  but  the  findings  being  insuffi- 
cient to  sustain  a  judgment  for  defendant,  the 
ca^  was  remanded  for  a  new  trial,  such  deter- 
mination did  not  preclude  plaintiff  on  the  new 
trial  from  showing,  if  possible,  that  there  was 
no  such  foreign  decree,  or  any  other  fact  in- 
consistent with  those  alleged  in  support  of  the 
defense  of  estoppel  by  judgment,  or  anything 
legally  avoiding  such  estoppeL 

In  Bank.  Appeal  from  Superior  Court, 
San   Diego  County;  N.   H.   Conklln,  Judge. 

Action  by  George  F.  Harding  against  Ade- 
laide M.  Harding.  From  a  judgment  In  favor 
of  plaintiff,  defoidant  appeals.  After  a  re- 
mittitur of  the  United  States  Supreme  Court 
had  been  filed,  reversing  the  Judgment  of 
the  California  Supreme  Court,  defendant 
moved  that  the  remittitur  in  the  action  be 
forthwith  Issued  to  the  superior  court  of 
San  Diego  county,  and  plaintiff  moved  that 
the  California  supreme  Court  proceed  to 
hear  and  determine  matters  In  the  appeal 
not  decided  by  the  federal  court  Defend- 
ant's motion  denied.  PlaintifTs  motion  grant- 
ed. Judgment  reversed.  Modification  of  opia- 
ion  denied. 

T.  W.  Hubbard  (Henry  G.  Tardy,  of  coun- 
sel), for  appellant  M.  L.  Ward  and  Hun^ 
saker  ft  Britt,  for  respondeat 

ANGELLOTTI,  J.  This  case,  after  deci- 
sion by  this  court  whereby  the  judgment 
of  the  superior  court  of  San  Diego  county 
granting  plaintiff  a  divorce  from  defendant 
on  the  ground  of  desertion  was  affirmed 
(1«)  Cal.  690,  74  Pac  284),  was  carried  to 
the  United  States  Supreme  Court  by  a  writ 
of  error.  That  court  upon  the  ground  that 
this  court  In  aSirming  such  judgment  had 
failed  to  give  to  a  decree  of  the  courts  of  the 
state  of  Illinois,  rendered  therein  in  an  ac- 
tion for  maintenance  theretofore  prosecuted 
by  defendant  against  plaintiff,  the  due  faith 
and  credit  to  which  It  was  entitled  under  the 
Constitution  of  the  United  States,  reversed 
the  Judgment  of  this  court  and  remanded 
the-  cause  to  this  court  "for  further  pro- 
ceedings not  Inconsistent"  with  the  opinion 
filed  by  said  Supreme  Court  198  U.  S.  317, 
25  Smt.  Ct  679,  49  L.  Ed.  1066.  Upon  the 
coming  down  of  the  remittitur  of  the  United 
States  Supreme  Court  a  motion  was  made 
herein  by  defendant  that  "the  remittitur  in 
said  action  issue  forthwith  to  the  superior 
court  in  and  for  the  county  of  San  Diego, 
state  of  California."  This  motion  was  met 
by  a  counter  motion  on  the  part  of  plaintiff 
to  proceed  to  hear  and  determine  such  mat- 
ters involved  in  the  appeal  as  have  not  t>een 
decided  by  the  United  States  Supreme  Court 
and  to  take  such  further  proceedings  in  ac- 
cordance with  the  mandate  of  said  court 
as  are  necessary  for  the  proper  disposition 
of  the  appeal  of  this  court 
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These  motioiu  have  been  submitted  to- 
gether. 

It  is  apparent  that,  under  the  judgment  of 
the  United  States  Supreme  Court,  the  appeal 
in  this  cause  is  now  i)ending  in  this  court, 
for  such  disposition  as  this  court  may  deem 
proper,  provided,  always,  that  such  disposi- 
tion must  not  be  inconsistent  with  the  opin- 
ion filed  by  the  federal  court  The  reversal 
of  the  Judgment  of  this  court  was  not  a 
reversal  of  the  Judgment  of  the  superior 
court.  To  effect  such  a  reversal  there  must, 
under  the  circumstances  here  existing,  be  a 
Judgment  of  this  court  reversing  such  judg- 
miSDt,  Whether  such  a  Judgment  of  reversal 
must  follow  the  action  of  the  United  States 
Supreme  Court  depends  upon  the  answer  to 
the  question  as  to  whether  any  other  coarse 
would  be  Inconsistent  with  the  opinion  of 
that  court.  That  opinion  admittedly  finally 
established  the  fact  that  the  final  decree  of 
the  Illinois  court,  pleaded  and  established 
by  evidence  in  this  action,  constituted  a  full 
and  complete  defense  to  the  sole  cause  of 
action  for  divorce  asserted  by  the  plaintiff 
herein.  Plaintiff,  however,  urged  on  the  orig- 
inal hearing  of  this  appeal  that.  If  such 
Illinois  Judgment  had  this  effect,  the  de- 
fendant had,  by  defending  on  the  merits, 
waived  the  benefits  of  the  estoppel  arising 
on  such  decree.  This  contention  was  not 
noticed  by  this  court  in  its  former  decision ; 
the  court  putting  its  decision  on  the  ground 
that  the  Illinois  Judgment  could  not  have 
the  effect  attributed  to  it  by  defendant 
even  If  the  benefits  of  the  estoppel  arising 
on  such  decree  had  not  been  waived.  It 
is  now  contended  by  plaintiff  that  this  ques- 
tion of  waiver  has  not  been  foreclosed  by 
the  decision  of  the  United  States  Supreme 
Court  and  that  this  court  may  and  should 
consider  it  and,  if  It  finds  upon  the  record 
that  defendant  has  waived  her  rights  under 
the  IllinolB  Judgment,  it  should  affirm  the 
Judgment  of  the  superior  court.  No  other 
reason  Is  suggested  by  plaintiff  why  the  de- 
dsion  of  the  United  States  Supreme  Court 
does  not  require  a  reversal  of  the  Judgment 
of  the  superior  court 

We  do  not  consider  it  necessary  to  here 
discuss  the  elaborate  argument  of  counsel 
as  to  whether  this  question  of  waiver  is 
now  open  to  consideration  by  us,  for,  if  we 
should  conclude  that  it  la  so  open,  we  are 
satisfied  that  It  could  not  be  held  upon  the 
record  before  ns  that  defendant  had  waived 
the  benefit  of  the  Illinois  Judgment  The 
facts  alleged  to  constitute  such  a  waiver 
are  few  and  simple.  In  her  answer  to  the 
complaint  for  desertion,  defendant,  in  addi- 
tion to  specially  pleading  with  great  minute- 
ness the  proceedings  and  decree  of  the  Illi- 
nois conrt,  and  the  Judgment  of  the  Supreme 
Court  of  that  state  on  appeal,  "as  a  bar  to 
and  estoppel  of  the  said  salt  and  supposed 
cause  of  action  set  up  by  the  plaintiff  here- 
in," also  denied  plaintiff's  residence  in  Cali- 
fornia   (a  thing  essential  to  bis  right  to 


maintain  the  action)  and  the  charge  of  de- 
sertion. Upon  the  trial  in  the  superior  court 
she  did  not  object  to  evidence  offered  by 
plaintiff  to  sustain  the  allegations  of  his 
complaint  and  she,  through  her  attorneys, 
both  cross-examined  plaintiff's  witnesses  and 
offered  certain  evidence  in  response  to  the 
evidence  adduced  by  him  upon  the  merits  of 
his  cause.  She  at  all  times,  however,  in- 
sisted upon  her  claim  that  the  Illinois  Judg- 
ment constituted  a  full  defense,  and  intro- 
duced the  record  of  the  Illinois  proceedings 
in  evidence,  and  relied  upon  the  same  as 
a  complete  defense,  and  there  is  nothing 
to  indicate  any  intention  to  waive  the  benefit 
of  the  Illinois  Judgment,  unless  such  inten- 
tion was  manifested  by  defendant's  failure 
to  interpose  any  objection  to  such  evidence 
as  was  offered  by  plaintiff  upon  the  question 
of  residence  and  desertion,  her  cross-exam- 
ination of  plaintiff's  witnesses  upon  the  sul)- 
Ject  and  the  introduction  by  her  of  evidence 
tending  to  disprove  the  allegation  of  deser-. 
tion.  It  is  manifest  that,  under  the  cir- 
cumstances, these  facts  indicated  no  inten- 
tion on  the  part  of  defendant  to  waive  the 
benefit  of  the  Illinois  Judgment  Her  failure 
to  object  to  evidence  offered  by  plaintiff 
to  support  the  allegations  of  his  complaint 
certainly  indicated  no  such  Intent  It  is  ap- 
parent that  any  objection  must  necessarily 
have  been  overruled.  The  defense  of  a  for- 
mer adjudication  pleaded  by  defendant  was, 
like  any  other  defense,  deemed  denied,  and 
was  available  only  upon  proof  thereof,  which, 
in  the  natural  order  prescribed  by  our  Code 
(Code  Civ.  Proc.  §  607),  would  be  made 
only  after  the  plaintiff  had  produced  the 
evidence  on  his  part  In  receiving  the  evi- 
dence offered  by  plaintiff,  the  trial  court 
could  not  be  called  upon  to  anticipate  the 
evidence  of  defendant  Any  legal  evidence 
offered  by  plaintiff  in  support  of  the  allega- 
tions of  his  complaint  was  admissible,  and  any 
objection  that  might  have  been  Interposed 
thereto  must  necessarily  have  been  overruled. 
Defendant,  to  save  her  right  under  the  de- 
fense of  former  adjudication,  was  not  com- 
pelled to  make  such  untenable  objections. 
It  is  equally  clear  that  her  cross-examina- 
tion of  plaintiff's  witnesses,  and  the  Intro- 
duction of  evidence  tending  to  disprove  their 
statements.  Indicated  no  Intention  of  aban- 
doning her  other  defense  of  former  adjudi- 
cation. She  still  aflirmatively  insisted  upon 
that  defense  and  introduced  her  evidence  in 
support  thereof.  Under  our  system,  she  had 
the  right  to  set  forth,  prove,  and  rely  upon 
as  many  defenses  as  she  had  (section  441, 
Code  Civ.  Proc.;  Banta  v.  Siller,  121  Cal. 
414,  417,  53  Pac.  935;  Miles  v.  Woodward, 
115  Cal.  808,  315,  40  Pac.  1076),  and  we  know 
of  no  rule  of  law  that  required  her  to  elect 
between  her  two  defenses,  even  had  the 
plaintiff  aslied  the  court  to  compel  her  so- 
to  do,  which  he  did  not 

Plaintiff  contends  that  it  Is  otherwise  es- 
tablished In  tills  state,  and  cites. the  case  of. 
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Megerle  v.  Ashe,  83  Cal.  74,  wherein  It  was 
said:  "A  party  cannot  rely  upon  a  Judicial 
determination  of  an  Issue  by  way  of  an  estop- 
pel, and  also  upon  proof  of  the  facts  upon 
which  the  determination  Is  based.  The  neces- 
sniy  effect  of  the  estoppel  Is  to  preclude  all 
inquiry  as  to  the  truth  of  the  matter  deter- 
mined, and  when  a  party  who  is  entitled  to 
set  up  the  estoppel  does  open  the  Inquiry  into 
the  truth  of  the  matter,  he  cannot  complain 
that  the  other  party  pursues  it  without  re 
gard  to  the  estoppel."  This  language  wet 
used  by  a  majority  of  the  court  in  relation 
to  a  plaintiff  who  had  endeavored  to  show 
that  he  had  a  valid  pre-emption  claim  as  a 
matter  of  fact,  and  also  that  it  had  been  ad- 
judicated by  the  Land  Department,  between 
blm  and  defendant's  grantor,  that  he  had 
such  a  valid  claim.  The  question  was  not 
important  In  that  case,  in  view  of  the  fact 
that  the  court  held  that  defendant's  grantor 
was  not  really  a  party  to  the  other  proceed- 
ing and  that  the  record  of  the  former  adjudi- 
cation was  therefore  not  binding  on  him. 
We  are  at  a  loss  to  understand  how  the 
statement  quoted.  If  it  goes  to  the  extent 
contended  for  by  plaintiff,  could  be  true  under 
our  system.  In  the  later  case  of  San  Fran- 
cisco v.  S.  V.  W.  W.,  39  CaL  473,  it  was 
squarely  held  that  a  plaintiff,  by  attempting 
to  plead  the  facts  upon  which  an  adjudication 
was  based,  and  also  pleading  the  adjudica- 
tion, did  not  waive  the  benefit  of  the  adjudi- 
cation, and  that,  although  the  facts  pleaded 
did  not  state  a  cause  of  action,  the  allegations 
of  prior  adjudication  did,  and  that  a  demurrer 
interposed  to  the  complaint  should  have  been 
overruled.  It  was  said  of  Megerle  v.  Ashe, 
supra,  In  the  opinion,  that  such  case  "only 
decides  that  a  party  may  waive  the  benefit 
of  an  estoppel  to  which  he  is  entitled,  and 
that  he  does  so  when  he  does  not  rely  upon 
It,  but  takes  Issue  upon  the  facts  upon  which 
the  adjudication  is  based."  The  court  further 
said:  "The  most  usual  manner  in  which  It 
has  been  held  that  an  estoppel  is  waived  is 
by  omitting  to  plead  It  In  this  case  the 
plaintiff  has  certainly  not  waived  the  benefit 
of  the  estoppel."  It  Is  somewhat  difficult  to 
see  any  distinction  in  principle  between  the 
case  of  one  who  asserts  both  claims  in  bis 
pleadings  and  one  who  does  the  same  thing 
by  his  evidence.  If  one  Is  a  waiver  of  the 
estoppel,  the  other  would  appear  to  be  the 
same.  But  whatever  construction  may  be 
put  upon  Megerle  t.  Ashe,  supra,  and  the 
later  case  of  Hicks  v.  Lovell,  64  Cal.  14,  22, 
27  Pac.  942,  49  Am.  Rep.  679,  where  something 
is  said  that  might  be  construed  as  an  ap- 
proval of  the  statement  quoted  from  the 
former  case,  we  are  satisfied  that,  under  our 
system,  a  defendant  does  not  waive  his  rights 
under  a  judgmoit  pleaded  in  bar,  by  tlie 
mere  act  of  also  contesting  the  claim  of  the 
plaintiff  upon  the  merits.  We  can  see  no 
valid  reason  in  such  a  case  for  any  exception 
to  the  general  rule  applicable  In  this  state. 


to  the  effect  that  a  defendant  may  plead 
any  and  all  of  the  defenses  that  he  may 
have,  that  be  may  pursue  and  rely  upon  all 
of  bis  defenses  so  pleaded  to  the  end,  and 
that,  if  any  defense  so  pleaded  Is  found  to 
be  good,  he  Is  entitled  to  prevail.  If  there 
be  anything  inconsistent  with  this  In  the 
two  California  cases  relied  upon  by  plaintiff. 
It  must  be  considered  as  overruled. 

The  contention  made  as  to  waiver  not  being 
tenable,  there  can  be  no  doubt  that,  under 
the  decision  of  the  United  States  Supreme 
Court,  the  Judgment  and  order  of  the  supe- 
rior court  must  be  reversed. 

The  following  order  Is  therefore  made: 
The  remittitur  from  the  United  States  Su- 
preme Court,  reversing  the  Judgment  of  this 
court  and  remanding  the  cause  to  this  court 
for  further  proceedings  not  Inconsistent  with 
the  opinion  filed  by  said  United  States  Su- 
preme Court,  having  been  produced  and  filed, 
and  it  appearing  to  this  court  that  thereunder 
the  Judgment  and  order  of  the  superior  court 
in  said  cause  must  be  reversed.  It  Is  ordered 
that  the  Judgment  and  order  denying  the 
motion  for  a  new  trial  be,  and  the  same  are 
hereby,  reversed,  and  the  cause  remanded  to 
the  superior  court  of  San  Diego  county  for 
further  proceedings  not  Inconsistent  with  the 
opinion  of  the  United  States  Supreme  Court 
and  this  opinion;  further  ordered,  In  accord- 
ance with  the  mandate  of  the  United  States 
Supreme  Court,  that  defendant  have  execu- 
tion from  said  superior  court  for  her  costs 
expended  In  said  United  States  Supreme 
Court,  amounting  to  $G29.75,  and  also  that 
she  recover  her  costs  on  this  appeaL 

We  concur:  BEATTY,  C.  J.;  McFAR- 
LAXD,  J.;  LORIGAX,  J.;  SHAW,  J.;  VAN 
DYKE,  J.;  HENSHAW,  J. 

On  Rehearing. 

ANGELLOTTI,  J.  The  application  for  a 
rehearing  on  modification  of  opinion  is  denied. 
What  was  said  in  the  opinion  to  the  effect 
that  the  opinion  of  the  United  States  Supreme 
Court  "admittedly  finally  established  the  fact 
that  the  final  decree  of  the  Illinois  court, 
pleaded  and  established  by  Evidence  in  this 
action,  constituted  a  full  and  complete  defense 
to  the  sole  cause  of  action  of  divorce  asserted 
by  the  plaintiff  herein,"  was  said  solely 
with  reference  to  the  conditions  shown  by 
the  record  on  appeal.  Upon  that  record, 
there  was  absolutely  no  defense  to  the  es- 
toppel in  the  slightest  degpree  intimated,  other 
than  the  alleged  waiver  urged  in  this  court 
and  disposed  of  by  our  opinion.  If  the  find- 
ings of  the  trial  court  bad  been  such  as  to 
Justify  that  course,  this  court  would  have 
ordered  Judgment  entered  thereon  in  favor 
of  defendant  There  was,  however,  no  find- 
ing broad  enough  to  warrant  this,  and  for 
that  reason  the  cause  was  remanded  for 
further  proceedings  not  inconsistent  with  the 
opinions  of  the  Supreme  Court  of  the  United 
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States  and  tWs  court  25  Sup.  Ct  679,  49 
L.  Ed.  lOee;  74  Pac.  284.  Upon  the  new 
trial  which  must  necessarily  follow,  plaintiff 
may  undoubtedly  urge  any  defense  that  h« 
may  hare  to  the  alleged  estoppel.  What  was 
Anally  established  by  the  opinion  of  the 
United  States  Supreme  Court  Is  that  the  al- 
logntlons  of  the  answer,  and  the  evidence  in 
the  record  in  support  thereof,  showed  an 
estoppel,  constituting  a  full  defense  to  the 
sole  cause  of  action  for  divorce  asserted  by 
piniutifr. 

We  have  determined  that  the  boiefit  of  the 
estoppel  was  not  waived  by  the  acts  of  the 
defendant  on  the  trlai  In  the  superior  court 
So  much  is  the  law  of  the  case.  If,  on  a 
new  trial,  defendant  can  show  that  there 
was  no  Judgment  ot  tbe  Illinois  court,  or 
any  other  fact  inconsistent  with  those  alleged 
In  the  answer  in  support  thereof,  or  anything 
which  legally  avoids  the  estoppel,  be  will 
doubtless  be  allowed  to  do  so,  and  there  Is 
nothing  in  the  opinion  already  rendered  which 
would  preclude  such  showing. 

We  concur:  BEATTY,  C.  J.;  SHAW,  J.; 
HENSHAW,  J.;  McFARLAXD,  J. 
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PEOPLE  ▼.  McCLURB.    (Or.  1,268.) 
(Supreme  Court  of  California.    Jan.  8,  1906.) 

L  CSnciNAi,  Law  —  Othbui  Offekses  —  Evi» 
DENCB  OF  Offense  Chaboed. 

Where  defendant  shot  Z.  immediately  be- 
fore he  shot  deceased  and  as  a  part  of  the  same 
transaction,  so  that  it  would  be  diiBcult  to  give 
an  intelligent  description  of  the  occurrences  re- 
sulting in  decedent's  death  without  referring  to 
the  shooting  of  Z.,  and  the  motive  for  the  killing 
of  lx>th  was  the  same,  it  was  not  error  to  admit 
evidence  concemlng  the  shooting  of  Z.  in  a 
prosecution  for  the  killing  of  deceased. 
2,  Same— BUBDEN  of  Proof— Instbuctions. 

Where,  in  a  prosecution  for  homicide,  the 
evidence  disclosed  a  willful  murder  of  deceased, 
it  was  not  error  to  charge  Pen.  Code,  {  llOo, 
declaring  that  on  a  trial  for  murder,  the  commis- 
sion of  the  homicide  by  defendant  l)eing  proven, 
the  burden  of  proof  of  circamstances  in  mitiga- 
tion. Justification,  or  excuse  is  on  defendant, 
unless  the  proof  on  the  part  of  the  prosecution 
tends  to  fihow  that  the  crime  only  amounts  to 
manslaughter  or  that  defendant  was  justified 
or  excusable. 
8.  Same— iNSTBuoTions. 

In  a  prosecution  for  homicide,  the  conrt 
charged  that  evidence  had  been  admitted  re- 
lating to  the  shooting  of  Z.  at  the  time  it  was 
claimed  defendant  shot  deceased ;  that  the  only 
relation  of  such  testimony  was  to  illustrate  or 
establish  the  intent  or  motive  with  which  the 
shooting  of  deceased  was  done,  if  any ;  that  be- 
fore the  jury  could  consider  the  shooting  of  Z. 
they  must  he  sntisfied  beyond  a  reasonable  doubt 
that  defendant  shot  Z.  willfully,  unlawfully,  and 
intentionally;  and  that  if  they  had  a  reason- 
able doubt  they  should  disregard  all  of  the  testi- 
mony on  such  question^  Hehi,  that  such  in- 
struction was  not  prejudicial  to  defendant 

In  Bank.  Appeal  from  Superior  Court 
Los  Angeles  County;  B.  N.  Smith,  Judge. 

John  McClnre  was  convicted  of  murder, 
and  be  appeals.    Affirmed. 


W.  P.  McLaughlin,  for  appellant  TT.  S. 
Webb,  Atty.  Gen.,  and  C.  N.  Post  Asst.  Atty. 
Gen.,  for  the  People. 

McPARLAND,  J.  Defendant  was  char- 
ged with  the  murder  of  one  Jerry  O'Shea, 
and  the  Jury  found  him  guilty  of  murder  in 
the  first  degree  and  Imposed  the  death  penal- 
ty. He  appeals  from  the  judgment,  and 
from  an  order  denying  bis  motion  for  a  new 
trial. 

There  is  no  foundation  for  the  contention 
that  there  was  not  sufficient  evidence  to 
Justify  the  verdict  of  murder  in  the  first 
degree;  and  the  only  point  which  calls  for 
special  notice  arises  out  of  the  contention 
that  the  court  erred  In  allowing  evidence 
that  appellant  In  addition  to  killing  O'Shea, 
also  shot  another  man  named  Zodlkoff.  Of 
course,  the  general  rule  Is  that  upon  the  trial 
of  a  defendant  on  an  indictment  charging 
him  with  one  offense.  It  Is  not  admissible 
to  introduce  proof  of  another  and  entirely 
distinct  offense  merely  for  the  purpose  of 
prejudicing  the  Jury  against  the  defendant 
But  where  the  evidence  objected  to  Is  perti- 
nent to  the  main  Issues  In  the  case,  and  is. 
In  itself,  competent,  relevant  and  admissible, 
it  cannot  be  excluded  simply  because  It  hap- 
pens Incidentally  to  include  the  commission 
of  another  offense;  nor  where  the  facta 
touching  the  other  offense  are  so  intimately 
connected  with  facts  constituting  the  offense 
charged  as  to  make  both  parts  of  one  trans- 
action— so  that  there  could  not  well  be  an 
Intelligent  statement  of  the  one  which  did 
not  allude  to  the  other. 

The  main  features  of  the  case  are  these: 
The  homicide — ^that  Is,  the  killing  of  O'Shea 
— occurred  about  a  quarter  past  6  o'clock 
In  the  morning  of  Monday,  the  12th  day  of 
December,  10O4,  In  a  livery  stable  on  San 
Pedro  street  in  the  city  of  Los  Angeles,  kept 
by  two  men  named  Bennett  and  Zodikoff,  and 
known  as  the  "Exchange  Livery  &  Feed 
Stable."  About  three  days  before  said  De- 
cember 12th  the  defendant  had  sold  to  Ben- 
nett and  Zodikoff  a  horse  and  wagon.  The 
sale  of  the  property  was  consummated  in 
front  of  the  livery  stable,  and  defendant 
drove  the  horse  and  wagon  Into  the  stable 
to  be  delivered  to  the  purchasers.  He  went 
with  Bennett  Into  the  office  of  the  stable  to 
make  a  bill  of  sale  and  received  the  purchase 
money,  and  took  with  him  a  certain  halter 
which  he  claimed  was  reserved  from  the 
sale,  but  which  Zodikoff  claimed  to  be  in- 
cluded in  the  property  sold.  After  defend- 
ant and  Bennett  concluded  their  business, 
defendant  discovered  that  his  halter  had 
dispppeared,  and  Bennett  told  him  that  Zodi- 
koff had  taken  It  Defendant  was  persistent 
in  his  demands  for  the  halter  and  showed 
anger  about  the  matter.  Bennett  told  him 
to  come  the  next  day  and  he  would  tell 
Zodikoff  to  give  It  to  him,  as  it  was  a  small 
matter.    After  that  defendant  made  sever&l 
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visits  to  the  stable  to  get  the  halter;  some- 
times he  saw  O'Shea,  who  was  employed  In 
the  stable  as  a  hostler,  and  sometimes  Zodl- 
koir,  both  of  whom  refused  to  give  him  the 
halter,  and  he  had  warm  words  about  the 
matter  with  both  O'Shea  and  ZodikoS.  On 
Monday  morning,  about  5:30  o'clock,  defend- 
ant was  seen  by  a  witness  looking  into  the 
Exchange  Stable  through  a  Tentllating  hole, 
and  when  asked  what  he  was  doing  answer- 
ed that  he  was  "looking  for  somebody." 
About  a  quarter  past  6  o'clock  on  the  same 
morning  there  were  in  the  Exchange  Stable 
the  defendant,  Zodikoflf,  O'Shea,  and  a  man 
named  McAfee,  who  was  a  witness  for  the 
prosecution.  Defendant  and  Zodikoff  were 
near  each  other,  and  O'Shea  was  a  little 
further  toward  the  rear  of  the  stable  shak- 
ing up  some  straw  in  one  of  the  horse  stalls. 
McAfee  testified  that  he  heard  one  voice 
say,  "I  come  to  get  the  halter,"  and  another 
voice  said,  "Xou  don't  get  It"  Then  came 
the  reply,  "I  am  a  son  of  a  bitch  if  I  don't 
get  It,"  and  another  answer,  "I  am  God 
damned  if  you  do."  The  witness  testified 
that  then  "defendant  pulled  a  revolver  and 
fired.  He  fired  at  Zodikoff."  The  bullet 
struck  Zodikoff,  who  ran  past  McAfee  to- 
wards the  street  McAfee  testified  that 
"then  the  defendant  stepped  about  three 
feet  in  that  direction  and  fired  three  times 
toward  the  back  of  the  stable.  I  did  not 
see  what  be  was  firing  at  Immediately  be- 
fore I  saw  him  fire  in  the  rear  of  the  stable 
three  times,  I  saw  him  shoot  at  the  man 
Zodikoff.  ♦  •  •  Immediately  after  he 
fired  these  three  shots,  I  saw  a  man  fall  Im- 
mediately after  those  three  shots  were  fired." 
He  further  testified  that  "defendant  stepped 
across  the  body,  and  used  a  large  knife 
upon  it"  and  the  defendant  stabbed  the 
knife  Into  the  body  six  times.  The  witness 
then  went  into  the  street,  but  returned  in 
about  10  minutes  and  fonnd  the  dead  body  of 
O'Shea  "lying  in  the  same  place  where  I 
saw  the  defendant  plunging  the  knife  into 
him."  In  another  part  of  his  testimony  he 
stated  that  "one  minute  would  take  the 
whole  time  that  It  took  to  stand  there  and 
watch  it  all  and  start  to  the  street"  Other 
<vlnes8es  who  were  in  the  vicinity,  some  of 
them  being  in  another  livery  stable  called 
the  "Ascott"  Just  across  the  street  opposite 
the  Exchange  Stable,  testified  to  hearing 
the  shots.  One  witness  said  that  "it  was 
seemingly  no  time  after  I  heard  the  first 
shot  until  I  heard  the  others."  Other  wit- 
nesses speak  of  the  time  between  the  first 
and  second  shots  as  "less  than  half  a  min- 
ute." These  witnesses  testified  that  im- 
mediately after  hearing  the  first  shot  Zodi- 
koff came  running  out  into  the  street  cry- 
ing:   "I   am   shot!    Help!"    One   of   these 


witnesses,  after  hearing  the  first  shot  went 
to  the  stable  and  was  there  in  time  to  see 
defendant  plunging  the  knife  into  the  body 
of  O'Shea.  Another  witness  who  was  in  the 
Ascott  stable  testified  that  after  bearing  the 
first  shot  he  saw  the  defendant  stab  O'Shea. 
It  is  quite  clear,  therefore,  that  the  shooting 
of  Zodikoff  so  immediately  preceded  tli<! 
shooting  and  stabbing  of  O'Shea  as  to  form 
part  of  the  same  transaction,  and  it  also  ap- 
pears that  the  motive  for  killing  both  was 
the  same.  It  is.  Indeed,  difficult  to  see  how 
the  witnesses  could  have  given  an  Intelligent 
statement  of  the  occurrences  which  resulted 
in  the  death  of  O'Shea,  without  reference  to 
the  shooting  of  Zodikoff.  As  was  said  In 
People  V.  Linares,  142  Cat  17,  75  Pac.  308: 
"No  matter  at  what  point  the  narrative  bad 
commenced,  It  in  the  end  would  almost  nec- 
essarily have  reached  these  connecting 
facts."  Our  conclusion  Is  that  appellant's 
objections  to  the  said  evidence  touching 
the  shooting  of  Zodikoff  are  not  maintain- 
able, and  that  the  court  did  not  err  in  the 
ruling  complained  of.  See  People  v.  Wal- 
ters, 98  Cal.  138,  32  Pac.  864;  People  v. 
Suesser,  142  Cal.  362,  75  Pac.  1093;  People  v. 
Linares,  142  Cal.  17,  75  Pac.  308. 

Appellant  in  his  briefs,  objects  to  two  of 
the  instructions  given  to  the  Jury.  The  first 
is  a  mere  copy  of  section  1106  of  the  Penal 
Code;  and  we  see  nothing  In  the  case  at  bar 
which  made  the  giving  of  that  section  im- 
proper. The  other  instruction  is  as  follows: 
"Gentlemen  of  the  Jury,  there  has  been  offer- 
ed and  admitted  some  testimony  In  this  case 
relating  to  the  shooting  of  one  Zodikoff  at 
the  time  it  is  claimed  the  defendant  shot 
Jerry  O'Shea.  The  only  relation  or  object  in 
considering  such  testimony  was  to  Illustrate 
or  establish  the  Intent  or  motive  with  which 
the  shooting  of  Jerry  O'Shea  was  done,  if 
any,  and  before  you  can  consider  the  ques- 
tion of  the  shooting  of  said  Zodikoff  yon 
must  be  satisfied  beyond  a  reasonable  doubt 
that  the  defendant  shot  said  Zodikoff  will- 
fully, unlawfully,  and  Intentionally;  and  It 
you  have  such  reasonable  doubt  you  are  In- 
structed to  entirely  disregard  all  the  testi- 
mony you  heard  on  that  question."  What- 
ever grounds  of  objection  this  Instruction 
might  have  presented  to  the  prosecution,  it 
could  in  no  way  have  been  prejudicial  to 
appellant 

Tbere  are  no  other  points  calling  for  no- 
tice. 

The  Judgment  and  order  appealed  from 
are  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SHAW, 
J.;  VAN  DYKE,  J.;  LORIGAN,  J.;  HEN- 
SHAW,  J. 
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WBISSER  T.    SOUTHERN  PAO.   RY.   CO. 

(L.  A,  1,413.) 
(Sapreme  Court  of  California.    Jan.  13,  1906.) 

1.  Appeal— Recobd — Oboeb   Gbaktino   New 
Tbial. 

A  copy  of  a  letter  written  by  the  judge  to 
appellant's  counsel,  stating  the  gronnda  upon 
which  he  granted  the  new  trial,  which  grounds 
were  not  shown  in  the  order  for  new  trial,  con- 
stituted no  part  of  the  record  on  appeal. 

2.  New   Tbial  —  Obdeb  —  Statement  OJt 
GBOuNoe. 

A  general  order  granting  a  new  trial  en- 
tered on  the  minutes  of  the  court  cannot  bo 
limited  by  an  independent  writing  stating  the 
grounds  on  which  the  new  trial  is  granted. 

3.  Appeal— Review— GBotTHDs  op  Obdeb  fob 
New  Tbial. 

Though  an  order  for  new  trial  specifies  the 
grounds  upon  which  it  was  granted,  the  action 
of  the  court  in  stating  such  grounds  cannot  re- 
strict the  Supreme  Conrt  to  the  grounds  so 
specified  for  the  purposes  of  ascertaining  wheth- 
er or  not  a  new  trial  should  have  been  granted, 
except  upon  the  single  question  as  to  the  suffi- 
ciency of  conflicting  evidence. 

4.  Same— Review  of  Discbetior— G&ANTiNa 
New  Tbial. 

Though  there  may  be  some  conflict  In  the 
testimony,  it  is  the  duty  of  the  trial  court  to 
grant  a  new  trial  on  the  ground  of  the  insufB- 
ciency  of  the  evidence  whenever  the  judge  is 
convinced  that  the  verdict  is  clearly  against  the 
weight  of  the  evidence,  and  his  action  in  that 
regard  will  not  be  disturbed  on  appeal,  unless 
it  is  apparent  that  there  has  been  an  abuse  of 
discretion. 

5.  Master  and  Servant— Fellow  Servants 
— Febsons  Sebvino  Apfbenticsshif. 

A  student  brakeman,  on  freight  trains  of 
defendant  at  his  own  request  and  by  permis- 
sion of  defendant,  for  the  purpose  of  gaining 
experience  to  render  him  competent  to  act  as  a 
regular  brakeman,  and  who  was  entirely  sub- 
ject to  defendant's  orders,  and  was  required  to 
perform  such  ordinary  duties  of  brakeman  as 
were  allotted  to  him,  was  a  fellow  servant  of 
the  other  trainmen,  although  he  was  receiving 
no  pecuniary  compensation. 

Department  1.  Appeal  from  Snperlor 
Court,  Los  Angeles  Coimly;  Waldo  M. 
York,  Jndge. 

Action  by  Lawrence  Welsser  against  the 
Southern  Pacific  Railway  Company.  From 
an  order  granting  defendant's  motion  for  a 
new   trial,  plaintiff  appeals.    Affirmed. 

8.  V.  Landt  and  M.  E.  C.  Munday,  for 
appellant  Blcknell,  Gibson  &  Trask,  for  re- 
spondent 

ANGELLOTTL  X  This  Is  an  action  for 
damages  for  personal  Injuries  alleged  to  have 
been  suffered  by  plaintiff  through  the  negli- 
gence of  defendant  while  he  was  engaged 
in  the  service  of  said  defendant  The  jury 
impaneled  to  try  the  cause  rendered  a  ver- 
dict in  favor  of  plaintiff  for  $9,000,  and  Judg- 
ment was  entered  accordingly.  Defendant 
regularly  made  a  motion  for  new  trial  on 
practically  all  the  grounds  authorized  by 
statute,  including  that  of  tnsufllclency  of  the 
evidence  to  Justify  the  verdict  and  in  its 
statement  on  motion  for  new  trial  specified 
with  great  particularity  the  particulars 
wberein  it  was  claimed  that  the  evidence 


was  insufficient  The  trial  conrt  disposed  of 
such  motion  by  making  a  general  order  grant- 
ing the  same,  the  minute  order  being  as  fol- 
lows, viz.:  "Defendant's  motion  for  new 
trial  ordered  to  be  and  the  same  is  hereby 
granted."  Plaintiff  appeals  from  such  order 
granting  defendant's  motion  for  new  trial. 

It  Is  suggested  by  plaintiff  that  the  order 
of  the  trial  court  was  based  upon  two 
grounds  only,  viz.,  error  In  admitting  cer- 
tain evidence,  and  insufficiency  of  the  evi- 
dence to  sustain  a  conclusion  that  the  plain- 
tiff was  not  guilty  of  contributory  negligence, 
and  that  this  court  is  limited  to  a  considera- 
tion of  these  questions  upon  this  appeal.  In 
support  of  his  claim  that  the  order  was  made 
for  these  reasons  alone,  he  sets  forth  in  his 
brief  a  copy  of  a  letter  written  to  his  coun- 
sel by  the  Jndge  of  the  trial  court  some 
months  after  the  granting  of  the  new  trial. 
This  letter,  of  course,  constitutes  no  part  of 
the  record  on  appeal,  and  could  not  be  made 
a  part  thereof.  Hanna  v.  De  Garmo,  140  Cal. 
172,  174,  73  Pac.  830.  Even  if  the  same  had 
been  written  and  filed  at  the  time  of  the 
granting  of  the  new  trial.  It  could  not  have 
operated  to  limit  the  effect  of  the  general 
order  entered  on  the  minutes  of  the  court 
which  order  so  entered  is,  under  the  deci- 
sions, the  only  record  of  the  court's  action. 
Any  limitation,  to  be  effectual,  must  be  sped- 
fled  In  the  order.  Ben  Lomond  Wine  Co.  v. 
Sladky,  141  Cal.  619,  621,  76  Pac.  332;  New- 
man T.  Overland  Pac.  Ry.  Co.,  132  Cal.  73, 
64  Pac.  110.  Furthermore,  even  if  the  trial 
court  in  this  case  had  effectually  specified 
In  its  order  the  grounds  upon  which  It  grant- 
ed the  new  trial,  its  action  in  this  regard 
could  not  have  restricted  this  court  to  the 
grounds  so  specified  in  its  examination  of  the 
record,  for  the  purposes  of  ascertaining 
whether  or  not  a  new  trial  should  have  been 
granted,  except  upon  the  single  question  as  to 
the  sufficiency  of  the  evidence  where  it  was 
conflicting.  Thompson  v,  Cal.,  eta,  Co.  (Cal. 
Sup.)  82  Pac.  367;  Kauffman  v.  Maier,  94  Oal. 
269,  276,  29  Pac.  481, 18  L.  R.  A.  124.  As  it  is 
admitted  that  one  of  the  grounds  upon  which 
the  trial  court  based  its  action  in  granting 
a  new  trial  was  that  the  evidence  was  insuffi- 
cient to  sustain  a  conclusion  that  plaintiff 
was  not  guilty  of  contributory  negligence, 
what  has  been  said  herein  as  to  the  ques- 
tions reviewable  upon  this  appeal  is  unneces- 
sary for  the  purposes  of  the  decision,  and 
has  only  been  said  in  view  of  the  appar- 
ent misconception  of  the  rules  applicable  in 
such  matters. 

Upon  the  question  as  to  whether  plaintiff 
was  guilty  of  contributory  negligence,  there 
was  apparently  some  conflict  In  the  testi- 
mony. This,  however,  was  not  sufficient  to 
prevent  the  trial  court  from  granting  a  new 
trial,  on  the  ground  of  the  insufficiency  of 
the  evidence.  It  is  established  by  numerous 
decisions  in  this  conrt  that  although  there 
may  be  some  conflict  in  the  testimony,  it  Is 
the  duty  of  the  trial  conrt  to  grant  a  new 
trial  on  sach  ground,  wbenev^  the  lud 
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convinced  tbat  the  verdict  Is  clearly  against 
the  weight  of  the  evidence,  and  his  action  In 
that  regard  will  not  be  disturbed,  unless  it 
Is  apparent  that  there  has  been  an  abuse  of 
the  discretion  confided  to  him.  See  Green  v, 
Soule,  145  Cal.  96,  102,  78  Pac.  337;  Bates 
V.  Howard,  105  Cal.  173,  178,  38  Pac.  715; 
Mock  V.  L.  A.  Trac.  Co.,  139  Cal.  616,  73  Paa 
455;  BJorman  v.  Fort  Bragg  R.  Co.,  92  Cal 
600,  28  Pac.  591.  The  record  on  this  appeal 
affords  no  basis  for  any  claim  that  there  was 
any  such  abuse  of  discretion  In  this  case. 
It  Is  therefore  manifest  that  regardless  of 
other  reasons  that  may  exist,  the  order  grant- 
ing a  new  trial  must  be  affirmed.  While  it 
Is  unnecessary,  for  the  purposes  of  a  decision 
of  this  appeal,  to  consider  any  of  the  other 
points  made  in  support  of  the  order,  the  ques- 
tion as  to  whether  plaintiff  was  a  "fellow 
servant"  of  the  employes  of  defendant  on  the 
train  upon  which  he  was  engaged  and  by 
which  he  was  injured,  and  therefore  not 
entitled  to  recover  from  defendant  if  the  in- 
juries were  wholly  caused  by  the  negligence 
of  any  such  employe  in  the  operation  of  the 
train  (section  1970,  Civ.  Code),  has  been  dis- 
cussed by  counsel,  and  its  determination  may 
be  necessary  for  the  purposes  of  a  new  trial. 
From  the  evidence  of  plaintiff  It  appears 
that,  at  the  time  of  the  accident,  and  for 
some  time  prior  thereto,  he  was  acting  as  a 
"student  brakeman"  on  freight  trains  of  de- 
.fendant,  at  his  own  request  and  by  permis- 
sion of  defendant,  for  the  purpose  of  gaining 
such  experience  and  knowledge  of  the  work 
on  defendant's  road  as  would.  In  the  opinion 
of  the  defendant,  render  him  fit  and  compe- 
tent to  act  as  a  regular  brakeman  thereon, 
and  to  receive  for  his  work  a  regular  brake- 
man's  pay.  As  such  "student  brakeman"  be 
was  entirely  subject  to  the  orders  of  defend- 
ant, and  was  required  to  perform  such  ordi- 
nary duties  of  brakeman  as  were  allotted  to 
him,  Just  as  fully  as  if  he  bad  been  assigned 
regular  employment  for  a  pecuniary  compen- 
sation by  defendant  It  Is  difficult  to  con- 
ceive of  any  reason  why  one,  situated  as  these 
circumstances  show  plaintiff  to  have  been, 
should  be  held  to  be  other  than  an  employ^ 
of  the  defendant,  subject  to  all  the  obliga- 
tions imposed  by  that  relation.  He  was  cer- 
tainly In  the  service  of  defendant,  regularly 
engaged  In  the  doing  of  the  defendant's  busi- 
ness. The  simple  fact  tbat  he  was  not  to  be 
paid  any  money  for  his  services  cannot  af- 
fect the  question.  It  was  perfectly  compe- 
tent for  him  to  agree  to  serve  an  apprentice- 
ship without  pecuniary  consideration.  The 
Important  thing  is  that  he  voluntarily  en- 
tered and  was  engaged  In  tbe  service  of  the 
defendant  upon  such  terms  as  be  bad  seen 
fit  to  agree  to.  While  so  engaged  in  sncb 
service,  there  was  no  distinction,  material  to 
the  question  under  discussion,  between  bis 
situation  and  that  of  tbe  other  employ^  on 
the  train.  Tbey  were  all  regularly  engaged 
In  the  service  of  defendant,  in  the  common 
employment  of  operating  a  train  for  defend- 
ant.   In  other,  words,  tbey  were  fellow  serv- 


ants. Plaintiff  had  the  same  right  as  the 
other  employes  to  be  indemnified  for  ail  in- 
juries caused  by  the  defendant's  negligence, 
but  bis  rights  in  this  regard  were  no  greater 
than  those  of  the  other  employes,  and,  as  In 
the  case  of  such  other  employ&s,  the  defend- 
ant could  not  be  held  liable  to  him  for  in- 
juries caused  solely  by  the  negligence  of  his 
fellow  employes  In  the  game  general  business, 
except  in  the  cases  specified  in  section  1970, 
Civ.  Code.  No  case  has  been  cited  by  plain- 
tiff on  this  point  which  is  contrary  to  tbe 
views  here  expressed.  On  the  other  hand, 
the  case  of  Mlllsaps  v.  Iioulsville,  etc.,  Ry. 
Co.,  69  Miss.  423,  13  South.  696,  is  squarely 
in  point  There,  one  working  as  fireman  on 
defendant's  engine,  with  the  permission  of 
the  defendant  for  the  purposes  of  learning 
the  business,  was  killed  in  a  collision  caused 
by  the  negligence  of  a  paid  employe  claimed 
to  be  a  fellow  servant  Tbe  Suprone  Court 
held,  under  these  facts,  that  plaintiff's  in- 
testate was  the  servant  of  tbe  defendant  and 
the  fellow  servant  of  tbe  other  employe,  and 
that  consequently,  no  recovery  could  be  had. 
The  case  of  Barstow  v.  Old  Colony  Railroad 
Co.,  143  Mass.  535,  10  N.  B.  255,  Is  also  In 
point  See,  also,  Ladd  v.  Brockton  St  Ry.  Co. 
(Mass.)  62  N.  E.  730;  Wischam  r.  Richards 
(Pa.)  20  AtL  632,  10  U  B.  A-  97,  20  Am.  St 
Rep.  900. 

Under  our  views  of  the  law  upon  this  prop- 
osition, the  trial  court  erred  in  the  matter 
of  instructions  to  tbe  Jury  thereon,  and  this 
also  is  a  sufficient  reason  for  affirming  the 
order  granting  a  new  trial.  We  do  not  con- 
sider It  necessary,  for  the  purposes  of  a  new 
trial,  to  consider  any  of  the  other  questions 
discussed. 

The  order  granting  a  new  trial  Is  affirmed. 

We  concur:    SHAW,  J. ;  McFARIiAND,  J. 


148  Cal.  44* 
BILTON   V.    SOUTHERN   PAC.   CO. 
(L.  A.  1,437.) 

(Supreme  Onrt  of  California.    Jan.  15,  1906.) 

1.  Railboadb  —  Opkbatiow   at  Cbossinos  — 
Measure  of  Case  Requibed. 

Where  the  view  of  a  railroad  track  near  a 
street  crossing  is  so  obstructed  that  a  person 
lawfully  using  the  street  cannot,  before  passing 
from  a  place  of  safety  to  a  place  of  danger,  see 
an  approaching  train  in  time  to  escape  it,  if  it 
moves  at  a  high  rate  of  speed,  it  is  the  duty  of 
the  railroad  either  to  moderate  tbe  speed  of 
the  train  accordingly  or  make  tbe  approach 
of  the  train  reasonably  apparent  by  other 
methods. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  {{  9Co,  972-980,  1001, 
1008.] 

2.  SA^fB  —  Negligence  —  Excessivb   Speed- 
Question  JOB  JUBY. 

Whether  or  not  the  rate  of  speed  of  a 
train-  at  a  street  crossing  is  so  dang«rou8  or 
excessive  as'  to  constitute  negligence  depends 
upon  the  circumstances  there  existing,  and  is 
a  question  for  the  jury,  if  those  circumstances 
are  auob  tbat  reasonable  and  imparliol  men  may 
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differ  as  to  the  concloslon  to  be  drawn  there- 
from. 

[Ed.  Note. — For  cases  In  point,  see  vol.  41, 
Cent.  Di«.  Railroads,  {  1164V^.] 

3.  Same— SuFFiciBNCT  ot  Evidence. 

In  an  action  against  a  railroad  for  the 
death  of  a  driver  of  a  wa^on  who  was  struck  by 
a  train  at  a  street  crossing,  where  his  view  of 
the  train  was  obstructed,  evidence  held  sufficient 
to  show  that  the  train,  in  running  at  a  rate  of 
speed  of  85  miles  an  hour  at  the  place  in  ques- 
tion, was  negligently  operated. 

4.  SaUE — CONTBIBUTORY    NEGLIGENCE. 

In  an  action  against  a  railroad  for  the 
death  of  a  driver  of  a  wagon,  who  was  struck 
by  a  train  at  a  street  crossing  where  his  view  of 
the  approaching  train  was  obstructed,  evidence 
held  insufficient  to  show  that  the  deceased  was 
iruilty  of  contributory  negligence  as  a  matter 
of  law. 

[Ed.  Note. — For  cases  in  point,  see  vol,  41, 
Cent  Dig.  Railroads,  {  1166.] 

6.  Sake— "Look  and  Listen"  Rule. 

The  track  of  a  steam  railroad  is  of  itself 
a  sign  of  danger,  and  one  intending  to  cross 
must  avail  himself  of  every  opportunity  to  look 
and  listen  for  approaching  trains,  and  if  the 
view  of  the  track  is  obstructed  he  should  taEe 
greater  pains  to  listen. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  !|  1057-1060.] 

6.  Same. 

It  is  not  essentia]  to  the  exercise  of  ordi- 
nary care  on  the  part  of  one  crossing  the  track 
of  a  railroad  with  a  team  at  a  crossing  that  he 
should  stop  and  listen  for  any  particular  length 
of  time ;  but  if  he  looks  and  listens  attentively, 
and  cannot  see  or  hear  an  approaching  train, 
be  is  not  guilty  of  negligence  as  a  matter  of 
law  in  starting  forward  to  oross  the  track,  and 
thereby  leaving  his  place  of  safety  and  enter- 
ing upon  a  place  of  danger. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Gent  Dig.  Railroads,  §  1173.J 

7.  Saio— AciiOHS  IN  Pebilous  Situation. 

One  who  has  started  to  cross  the  track  of 
a  railroad,  after  having  failed  to  see  or  hear  an 
approaching  train  for  which  he  looked  and 
listened,  and  who  is  suddenly  confronted  with 
imminent  peril  by  the  appearance  of  the  train 
after  he  has  reached  a  place  of  danger  on  or 
near  the  track,  need  not  exercise  all  the  presence 
of  mind  and  carefulness  which  are  required  of 
a  prudent  man  under  ordinary  circumstances, 
but  Is  only  required  to  do  what  is  reasonable 
nnder  the  existing  circumstances. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  i  1027.] 

8.  Same— Question  fob  Jubt. 

In  an  action  against  a  railroad  for  the 
death  of  the  driver  of  a  wagon,  who  was  struck 
by  a  train  at  a  street  crossing  where  bis  view 
of  the  train  was  obstructed,  whether  the  efforts 
of  deceased  to  escape  danger  from  the  approach- 
ing train  were  reasonable,  in  view  of  his  peril 
and  the  other  circumstances  of  the  case,  held 
a  question  for  the  Jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  f  1177.] 

Department  1.  Appeal  from  Superior 
Court  San  Luis  Obispo  County;  E.  P. 
UnangBt,  Judge. 

Action  by  Leonard  Bilton  against  tbe 
Sontbern  Pacific  Company.  From  a  judgment 
for  plaintiff  and  from  an  order  denying  a  new 
trial,  defendant  appeals,    Affirmed. 

R^earing  denied  February  13, 1006. 

W.  H.  Spencer,  for  appellant.  William  J. 
Herrin  and  B.  V.  Bouldln,  for  respondent. 


ANGELLOTTI,  3.  This  action  was  brought 
by  plaintiff  to  recover  damages  resulting  from 
tbe  death  of  his  minor  son,  alleged  to  have 
been  caused  by  the  negligence  of  defendant 
Tbe  case  was  tried  by  a  jury,  which  rendered 
a  verdict  in  favor  of  plaintiff  for  $3,000,  upon 
which  judgment  was  entered.  Defendant  ap- 
peals from  such  judgment,  and  from  an  order 
denying  its  motion  for  a  new  trial. 

It  is  earnestly  contended  that  tbe  evidence 
was  insufficient  to  sustain  the  verdict,  for  tbe 
reasons,  first,  that  it  failed  to  show  any 
negligence  on  the  part  of  defendant,  and, 
second,  that  It  showed  that  the  deceased  was 
guilty  of  contributory  negligence  precluding  a 
recovery.  The  deceased,  a  boy  within  a  few 
days  of  his  seventeenth  birthday,  and  pos- 
sessed of  all  bis  faculties,  was  driving.  In  a 
light  spring  wagon,  filled  with  groceries  and 
drawn  by  one  horse,  across  defendant's  rail- 
road track,  where  the  same  crosses  Twelfth 
street,  in  the  town  of  Paso  Robles,  when  tbe 
wagon  was  struck  by  one  of  defendant's 
locomotives,  and  be  was  instantly  killed. 
The  locomotive  was  attached  to  a  south- 
bound passenger  train,  which  was  coming  Into 
the  town  several  minutes  late,  and  there  was 
evidence  to  the  effect  that  It  was  running  at 
an  unusually  high  rate  of  speed  for  that 
place ;  some  of  the  witnesses  testifying  to  35 
miles  an  hour,  and  the  evidence  as  to  the 
space  within  which  the  train  was  brought  to 
a  stop  tending  to  corroborate  this.  The 
Twelfth  street  crossing  was  attout  1,200  feet 
north  of  the  railroad  station.  The  town  was, 
according  to  tbe  census  of  1900,  a  place  of 
1,224  inhabitants.  There  was  some  testimony 
to  the  effect  that  the  whistle  of  tbe  locomo- 
tive was  not  sounded  at  the  customary  place, 
some  blocks  north  of  Twelfth  street,  ond  that 
the  bell  upon  the  locomotive  was  not  rung. 
The  evidence  indicated  that  at  the  time  of 
the  accident,  by  reason  of  an  embankment 
and  a  curve  In  the  railroad  track,  one  ap- 
proaching the  crossing  on  Twelfth  street  from 
the  west,  as  was  deceased,  could  not  obtain  a 
view  of  the  track  to  the  north  of  Twelfth 
street  until  within  30  or  40  feet  of  the 
crossing,  and  that  from  that  point  to  a  point 
8  or  10  feet  from  the  track  one  could  see  the 
track  to  the  north  only  for  a  distance  of  about 
120  feet  Changes  have  since  been  made, 
making  the  crossing  less  dangerous,  but  there 
appears  to  be  no  serious  contention  that  at 
the  time  of  the  accident  the  situation  was  not 
as  already  stated.  Fronting  on  tbe  west  side 
of  the  railroad  right  of  way,  and  within  200 
feet  of  the  south  side  of  Twelfth  street,  was 
a  flour  mill,  the  machinery  of  which  was  in 
operation  at  the  time  of  the  accident  There 
was  evidence  to  the  effect  that  the  grnde  of 
Twelfth  street  from  a  point  about  125  feet 
west  of  the  crossing  to  the  track  is  a  down- 
grade of  abont  8  to  8%  feet  to  the  hun- 
dred. The  railroad  track  approaches  this 
crossing  from  the  north  on  a  very  slight  up- 
grade.   The  accident  occurred  on  the  westerly 

one  of  the  three  tracks  of  the  defendant 
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ing  Twelfth  street  The  deceased  had  resided 
in  Paso  Robles  for  many  years,  and  had  been 
driving  this  wagon  (a  grocery  delivery  wagon) 
for  several  months,  and  was  well  acquainted 
with  the  crossing.  There  was  evidence  in- 
troduced on  behalf  of  the  plaintiff  to  the 
effect  that  the  deceased  drove  bis  wagon 
down  Twelfth  street  toward  the  track  at  a 
slow  trot,  until  he  came  within  about  8  or  10 
feet  thereof,  when  he  brought  his  horse  to  a 
walk,  momentarily  paused,  looked  up  the 
track,  and  apparently  listened,  and  then  pro- 
ceeded on  a  walk  across  the  track.  The  evi- 
dence of  plaintiff's  principal  witness  showed 
that  after  the  train  reached  a  place  where  it 
could  be  seen  from  within  a  few  feet  of  the 
track,  which  must  have  been  within  120  feet 
of  the  crossing,  two  or  tliree  short  sharp 
blasts  of  the  whistle  were  sounded  as  an 
alarm,  and  this  is  also  the  evidence  of  the 
engineer  of  defendant's  train.  If  the  train 
was  traveling  at  the  rate  of  35  miles  an  hour, 
as  we  must  assume  it  was  in  view  of  the 
verdict  and  the  order  of  the  trial  court 
denying  the  motion  for  a  new  trial,  it  took 
only  the  merest  fraction  over  two  seconds  to 
reach  the  crossing  after  the  giving  of  such 
blasts. 

There  was  a  sharp  conflict  In  evidence  upon 
some  of  the  points  stated  above,  but.  In  view 
of  the  verdict  and  the  order  of  the  trial  court 
denying  the  motion  for  a  new  trial,  we  must 
here  assume  the  truth  of  the  evidence  most 
favorable  to  plaintiff.  Upon  these  facts  we 
have  no  doubt  that  the  evidence  was  sufficient 
to  support  a  finding  that  defendant  was 
guilty  of  negligence.  The  crossing  at  Twelfth 
street  was,  in  view  of  the  facts  already 
stated,  an  exceedingly  dangerous  one.  The 
curve  in  the  track  and  the  embankment  ob- 
structing the  view  at  a  point  120  feet  north 
of  such  crossing  made  it  incumbent  on  de- 
fendant to  exercise  more  care  In  approaching 
the  crossing  than  could  have  been  reasonably 
expected  at  a  crossing  where  the  view  was 
unobstructed  for  a  long  distance.  The  obliga- 
tion rested  upon  it  of  taking  such  care  to 
prevent  Injury  by  its  trains  to  those  passing 
over  the  crossing  as  would,  under  the  existing 
circumstances,  be  reasonable,  and  if  the 
view  of  Its  track  was  so  obstructed  that  a 
person  lawfully  using  the  street  could  not, 
before  passing  from  a  place  of  safety  to  a 
place  of  danger,  see  an  approaching  train  just 
beyond  the  obstruction.  In  time  to  escape  it, 
If  it  moved  at  a  high  rate  of  speed,  it  was 
its  duty  to  moderate  the  speed  accordingly,  or 
make  the  approach  of  the  train  reasonably 
apparent  by  other  methods  to  the  user  of  the 
street  It  Is  true  that  in  the  absence  of  any 
statute  or  ordinance  on  the  subject  no  rate 
of  speed  Is  negligence  per  se.  When  taken  in 
connection  with  other  circumstances,  however, 
the  situation  is  very  different.  We  can  con- 
ceive of  cases  where,  Independent  of  any 
statute  or  ordinance,  a  speed  of  35  miles  an 
hour  in  approaching  a  crossing  would,  under 
the  circumstances  there  existing,  be  so  dan- 


gerous as  at  once  to  force  all  sensible  and 
impartial  men  to  the  conclusion  that  those 
operating  the  train  were  not  using  reason- 
able care  to  avoid  Injury  to  others,  and  thus 
constitute  negligence  per  se.  However  this 
may  be,  there  can  be  no  doubt  tbat  the 
question  as  to  whether  or  not  a  rate  of  speed 
at  a  crossing  is  so  dangerous  or  excessive  as 
to  constitute  negligence  must  depend  upon  the 
particular  circumstances  there  existing,  and, 
if  the  circumstances  are  such  that  reasonable 
and  Impartial  men  may  well  differ  as  to 
whether  the  speed  maintained  at  the  particu- 
lar place  showed  a  want  of  reasonable  care, 
the  question  as  to  whether  the  railroad  com- 
pany was  guilty  of  negligence  in  maintaining 
such  speed  is  one  for  the  jury.  See  Elliott 
on  Railroads,  {|  1160,  1161;  Cooper  v.  Los 
Angeles,  eta,  Co.,  137  Cal.  229,  232,  70  Pat  11. 

Assuming  tbat  no  warning  was  given  of 
the  approach  of  the  train  before  it  came 
Into  sight  around  the  embankment  except 
such  warning  as  was  caused  by  the  mere 
operation  of  the  train  over  the  track,  and 
this,  as  already  stated,  must  be  here  assumed 
In  view  of  the  evidence  and  the  verdict  the 
jury  were  amply  warranted  in  concluding 
that  the  situation  at  this  crossing  was  such 
as  to  render  the  maintenance  of  this  rate  of 
speed  negligence  on  the  part  of  the  company. 
Not  more  than  the  merest  fraction  over  two 
seconds  would  elapse  between  the  coming 
into  sight  of  the  train  and  the  moment  when 
it  would  reach  the  crossing,  an  interval  so 
slight  as  to  give  one  Incimibered  with  a  horse 
and  vehicle  very  little  opportunity  to  cross 
In  safety,  or  withdraw,  if,  after  stopping  and 
listening,  he  had  commenced  to  move  for- 
ward and  was  already  practically  In  a  place 
of  danger.  In  our  opinion,  the  evidence  was 
not  such  that  it  can  be  held  as  a  matter  of 
law  that  the  deceased  was  guilty  of  contrib- 
utory negligence. 

Defendant  relies  upon  the  rule  to  the  ef- 
fect that  where  a  person  about  to  cross  a 
railroad  track  falls  to  take  such  precautions 
as  the  courts  declare  are  as  a  matter  of  law 
essential  to  the  exercise  of  ordinary  care 
on  the  part  of  one  so  situated,  the  courts  will 
hold  as  a  matter  of  law  that  such  person 
has  been  guilty  of  negligence.  Those  precau- 
tions, as  stated  by  this  court  in  Herbert  v. 
Southern  Pacific  Co.,  121  Cal.  227,  230,  53 
Pac.  651,  are  as  follows,  viz. :  "The  railroad 
track  of  a  steam  railway  must  itself  be  re- 
garded as  a  sign  of  danger,  and  one  Intending 
to  cross  must  avail  himself  of  every  oppor- 
tunity to  look  and  listen  for  approaching 
trains.  What  he  must  do  In  such  a  case  will 
depend  upon  circumstances.  If  the  view  of 
the  track  is  obstructed,  he  should  take 
greater  pains  to  listen.  If,  taking  those  pre- 
cautions, he  would  have  seen  or  heard  the  ap- 
proaching train,  the  very  fact  of  injury  will 
raise  a  presumption  that  he  did  not  take  the 
required  precautions."  The  rule  here  laid 
down  must  l>e  considered  the  settled  rule  of 
this  state  (see  Green  v.  Los  Angeles,  etc,  Co., 
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143  Oal.  31,  76  Pac.  719, 101  Am.  St  Rep.  68 j, 
and,  if  the  evidence  compelled  the  conclusion 
that  the  deceased  failed  to  observe  Its  re- 
quirements, there  conid  be  no  escape  from  the 
conclnslon  that  he  was  guilty  of  contributory 
negligence  as  a  matter  of  law. 

There  was,  however,  evidence  tending  to 
prove  that  deceased  took  every  precaution  re- 
quired by  tbla  rule.  If  he  had  not  done  this, 
but  had  continued  on  a  trot  across  the  track, 
without  Btapp\ng,  although  be  would  have 
been  guilty  of  neglig«K«,  be  probably  would 
have  escaped  injury.  As,  because  of  the  ob- 
struction to  the  view,  he  could  not  see  up  the 
track  any  considerable  distance^  it  was  doubt- 
less his  duty,  on  approaching  the  crossing,  to 
reduce  the  speed  of  his  horse  and  take  great- 
er pains  to  listen,  and,  perhaps,  to  stop,  so 
that  his  hearing  might  not  also  be  obstructed 
by  any  noises  under  his  own  control.  Pepper 
T.  S.  P.  Co.,  106  OaL  389.  399,  38  Pac.  974; 
Fleming  v.  W.  P.  E.  R.  Co.,  49  Cal.  253; 
Blackburn  t.  S.  P.  Co.,  34  Or.  215,  221,  55 
Paa  225.  There  was  evidence  tending  to 
show  tbat  be  did  all  this  at  as  late  an  op- 
portunity as  was  given  him,  viz.,  within  8 
or  10  feet  of  the  track.  According  to  that 
evidence,  be  there  brought  bis  borse  to  a 
walk,  and  then  momentarily  paused,  facing 
partially  in  the  direction  from  which  tbe 
train  was  coming.  The  evidence  warranted 
tbe  conclusion  tbat  he  could  not  then  see 
tbe  train.  Unless  we  can  say  as  a  matter  of 
law  tbat  tbe  noise  of  the  approaching  train 
must  necessarily  have  been  apparent  to  him, 
if,  while  pausing,  he  had  listened  for  It,  we 
cannot  assume  that  he  was  not  listening.  Ap- 
parently he  was  taking  every  precaution 
to  observe  whether  or  not  a  train  was  ap- 
proaching. There  was  no  evidence  as  to 
whether  there  was  any  wind.  The  train,  it 
must  be  assumed,  was  behind  a  high  embank- 
ment, which  might  have  obstructed  tbe  sound 
of  its  movement  on  the  rails,  and  did  not  in- 
dicate its  approach  by  the  ringing  of  bell  or 
sounding  of  whistle.  The  machinery  of  a 
flourmill  was  In  operation  within  a  few  hun- 
dred feet.  Under  all  these  circumstances 
we  do  not  feel  warranted  in  saying  tbat  the 
mere  operation  of  the  train  over  the  rails 
must  have  been  apparoit  to  one  listening 
from  a  point  8  or  10  feet  west  of  the  crossing. 
It  was  not  essential  to  tbe  exercise  of  ordi- 
nary care  on  the  part  of  deceased  that  he 
should  stop  and  listen  for  any  particular 
lengtb  of  time.  If  he  looked  and  listened 
attentively,  and  could  not  see  or  hear  the 
train,  and  proceeded  to  leave  his  place  of 
safety  and  enter  upon  a  place  of  danger  only 
after  so  doing,  it  cannot  be  held  tbat  he  was 
guilty  of  negligence  as  a  matter  of  law  in 
starting  forward  to  cross  tbe  track. 

Having  once  started,  although  not  at  once 
upon  the  track,  be  was  already  in  a  place 
of  danger.    It  must  l>e  borne  In  mind  that 


we  are  not  considering  tbe  case  of  a  pedes- 
trian who  is  not  in  any  danger  until  he  has 
stepped  within  the  reach  of  the  train,  and 
who,  up  to  tbe  very  moment  of  so  doing,  has 
a  sure  and  certain  mode  of  escape  clearly 
open  to  bim,  but  tbe  case  of  one  on  a  loaded 
grocery  wagon,  driving  a  Iiorse  attached 
thereto,  who  has  commenced  to  move  down  a 
grade  toward  a  railroad  track,  and  is  already 
within  a  very  few  feet  thereof.  Probably 
the  locomotive  flashed  into  view  of  the  de- 
ceased and  gave  its  sharp  alarm  blasts  before 
bis  borse  was  actually  on  the  track,  but  it 
does  not  follow  tbat  he  was  guilty  of  negli- 
gence in  attempting  to  escape  tbe  threatened 
danger  by  crossing  in  front  of  the  train. 
The  evidence  warranted  the  conclusion  that 
at  this  time  the  deceased  was,  without  any 
negligence  on  his  part,  already  in  a  position 
of  great  peril,  and  that  immediate  action  on 
bis  part  was  necessary  to  avoid  injury.  Be- 
wildered as  he  must  have  been  by  the  sud- 
den appearance  of  the  train  and  the  threaten- 
ed peril,  be  was  not  required  to  exercise  all 
that  presence  of  mind  and  carefulness  which 
are  required  of  a  careful  and  prudent  man 
ander  ordinary  circumstances.  Harrlng^n 
T.  Los  Angeles  By.  Co.,  140  Cal.  614,  621, 
74  Pac.  15,  63  L.  R.  A.  238,  98  Am.  St  Rep. 
85.  He  was  only  required  to  do  what  was 
reasonable  under  the  existing  circumstances. 
It  Is  possible  tbat  be  might  still  have  been 
able  to  so  stop,  back,  and  turn  bis  horse  and 
wagon  as  to  entirely  escape  Injury,  although 
the  evidence  is  not  such  as  to  make  tbis 
clearly  appear.  Tbe  case  was  undoubtedly 
one  where  tbe  reasonableness  of  the  effort  to 
escape  injury  after  discovery  of  the  danger 
was  a  question  for  the  Jury,  to  be  determined 
by  tbem  In  view  of  all  the  circumstances 
shown  by  the  evidence.  See  Harrington  v. 
L.  A.,  etc.,  supra;  Liverpool,  etc.,  Ins.  Co. 
v.  8.  P.  Co.,  125  Cal.  434,  439,  58  Pac.  56. 
The  evidence  la  such  as  to  preclude  us  from 
disturbing  their  finding  thereon. 

In  the  matter  of  instructions  to  the  Jury 
there  was  no  prejudicial  error.  Tbe  first 
instruction  complained  of,  wherein  the  court 
stated  the  nature  of  the  action,  cannot  rea- 
sonably be  construed  as  assuming  any  wrong- 
ful act  or  negligence  on  tbe  part  of  defendant 
It  may  be  conceded  that  tbe  second  instruc- 
tion complained  of  stated  a  proposition  of 
law  tbat  was  "purely  abstract  as  far  as  this 
case  Is  concerned,"  but  it  was  of  such  a 
nature  that  it  could  not  have  operated  to  the 
prejudice  of  defendant  The  requested  in- 
struction as  to  the  duty  of  one  approaching 
a  railroad  crossing,  taken  from  tbe  opinion 
in  Herbert  v.  8.  P.  Co.,  supra,  was  fully 
covered  by  other  Instructions  given. 

The  Judgment  and  order  denying  tbe  mo- 
tion for  a  new  trial  are  affirmed. 

We  concur:    SHAW,  J.;  HEN8HAW,  J. 
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CARPENTER   ▼.   ASHLET.    (Sac   1,236.) 
(Supreme  Court  of  California.    Jan.  13,  1906.) 

1.  SLANDKB  —  FUVII.BOB  —  QUESTIOH      VOB 
CO0BT. 

Where  the  facts  and  circumstances  under 
which  alleged  slanderous  words  were  siroken  are 
undisputed,  the  question  whether  they  were 
privileged  or  not  ia  a  question  of  law  for  the 
court 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Die.  Libel  and  Slander,  {  362.] 

2.  Same— Communications  in  Judiciai.  Pko- 

CEEDINOS — IbBELEVANT    MaTTEB. 

Under  Civ.  Code,  {  47,  providing.  Inter 
alia,  that  a  privileged  communication  la  one 
made  in  any  legislative  or  judicial  proceeding, 
but  irrelevant  or  immaterial  matter  voluntarily 
or  maliciously  published  in  the  course  of  judi- 
cial proceedings  is  not  privileged,  a  district  at- 
torney conducting  a  criminal  case  in  a  justice's 
court  is  not  privileged  to  charge  opposing  coun- 
sel with  perjury  or  subornation  of  perjury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Libel  and  Slander,  |J  .117-123.] 

3.  Same— Evidence. 

In  an  action  for  slander,  newspaper  articles 
with  which  defendant  had  no  connection,  but 
which  purported  to  narrate  what  he  said,  were 
not  admissible  in  evidence  against  him. 

Department  2.  Appeal  from  Superior 
Court,  San  Joaquin  County;  W.  B.  Nutter, 
Judge. 

Action  by  A.  H.  Carpenter  against  A.  H. 
Ashley.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

A.  H.  Carpenter,  lu  pro.  per.  R.  C.  Minor 
and  Nlcol  &  Orr,  for  respondent 

McFARLAND,  J.  Action  of  slander. 
Tbe  verdict  and  Judgment  were  for  defend- 
ant; and  from  the  judgment,  plaintiff  ap- 
peals. 

It  was  averred  In  tlie  complaint;  That 
on  January  23,  1901,  at  tbe  city  of  Stockton, 
In  the  presence  and  hearing  of  divers  per- 
sona, defendant  spoke  and  published  con- 
cerning plaintiff  the  following  words:  "Yon 
have  committed  perjury."  "You  have  com- 
mitted subornation  of  perjury."  "You  are 
guilty  of  subornation  of  pei^ury."  "I  charge 
you  with  subornation  of  perjury."  "I  will 
have  your  case  presented  to  the  grand  jury." 
That  on  the  next  day,  January  24,  1901, 
be  spoke  and  published  said  words  in  the 
presence  of  divers  persons.  That  said  words 
were  false,  etc.  Defendant,  In  his  answer, 
denies  that  he  spoke  the  words,  and  upon 
that  issue  the  evidence  was  conflicting,  so 
that  If  the  only  question  In  the  case  was 
whether  the  words  were  spoken  as  charged, 
the  verdict  and  judgment  could  not  be  dis- 
turbed. There  are,  however,  other  ques- 
tions in  tbe  case.  Tbe  record  presents  nu- 
merous exceptions  to  rulings  of  the  court  In 
passing  upon  the  admissibility  of  evidence, 
and  Instructing  the  Jury;  but  the  only  point 
made  by  appellant  which  calls  for  much  con- 
sideration arises  out  of  the  Instructions  to 
the  Jury  on  the  subject  of  "privileged  pub- 
lications."   Respondent  set  up  as  a  defense 


that  wnatevei  words  were  spoken  by  bim  at 
the  time  stated  in  the  complaint  were  privi- 
leged publications,  because  made  in  tbe 
"proper  discharge  of  official  duty,"  and  In 
a  "Judicial  proceeding,"  within  the  meaning 
of  the  provisions  of  section  47  of  tbe  Civil 
Code.  Tbe  jury  may  have  found  that  the 
words  were  spoken,  as  alleged,  but  were  priv- 
ileged; and  therefore  the  instructions  as  to 
tbe  privil^e  are  Important 

Tbe  facts  and  circumstances  under  which 
tbe  words  were  spoken  were  undisputed: 
and  therefore  the  question  whether  they 
were  privileged  was  a  question  of  law  for 
tile  court  to  determine.  Tbe  words  were 
spoken  by  respondent,  if  at  all,  while,  as 
district  attorney,  be  was  conducting  in  a 
justice's  court  tbe  trial  of  the  criminal  case 
of  the  People  against  Arthur  Ennis,  charged 
with  petit  larceny;  and  the  plaintiff  Cai-pen- 
ter,  who  is  an  attorney  at  law,  was  con- 
ducting the  defense  of  said  Ennis.  He  was 
not  a  witness'  in  tbe  case.  Durliig  the  prog- 
tess  of  that  trial  the  defendant  lierein  di- 
rected tbe  sheriff  to  arrest  on^  Stennett  for 
an  alleged  crime,  and  plaintiff  herein  cbarao- 
ierized  the  act  of  ordering  the  arrest  as  go- 
ing beyond  legitimate  means  and  "bulldoz- 
ing"; and  thereupon — if  the  averments  of  the 
complaint  herein  and  the  testimony  of  plain- 
tiff are  true — defendant  herein  used  the 
words  above  quoted.  Sometimes  the  ques- 
tion of  privilege  is  one  of  mixed  fact  and 
law,  and  in  such  case  it  is  proper  for  the 
court  to  submit  It  to  tbe  jury  with  proper 
Instructions;  but  where,  as  in  tbe  case  at  bar, 
tbe  facts  touching  tbe  circumstancea  under 
which  the  alleged  defamatory  words  are  spo- 
ken are  not  In  dispute,  tbe  question  Is  for 
the  court  In  Townsend  on  Slander  &.  Libel 
(3d  Ed.  p.  332)  tbe  rule  is  correctly  stated 
as  follows:  "The  facts  being  uncontrovert- 
ed.  the  court  is  to  determine  whether  or 
not  the  publication  is  privileged."  But  Id 
the  case  at  bar  the  court  refused  to  deter- 
mine whether  the  publication  was  privileged, 
and  left  that  question  to  the  jury;  and  in 
so  doing  the  court  erred.  This  ruling  was 
made  in  various  forms.  In  tbe  first  place, 
defendant  asked  for  several  instructions 
which  should  have  been  given  as  presented: 
but  the  court,  against  the  objections  of 
plaintiff.  Inserted  in  them  the  qualifications 
"that  said  words  were  not  privileged,"  and 
"unless  tbe  Jury  find  the  publication  thereof 
was  privileged."  The  court  refused  to  in- 
struct at  plaintifTs  written  request  that 
if  tbe  alleged  words  were  spoken  during  the 
trial  of  People  v.  Ennis,  as  hereinbefore 
stated,  they  were  not  priviieged.  The  fol- 
lowing instruction  asked  by  plaintiff  was  re- 
fused: "The  Jury  are  Instructed  that  th« 
question  of  whether  the  plaintiff  had  com- 
mitted perjury  or  subornation  of  perjury 
was  not  under  consideration  In  the  case  of 
People  V.  Arthur  Ennis,  wherein  the  slander- 
ous words  are  alleged  to  have  been  spoken 
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by  the  defendaat  herein,  and  therefore  any- 
thing that  the  defendant  in  this  case  may 
hare  said  at  that  trial,  In  the  presence  of 
others  in  relation  to  whether  the  plaintiff  had 
committed  perjury  or  subornation  of  per- 
jury would  not  be  privileged."  The  court 
also  Instructed  the  Jury,  at  the  request  of  de- 
fendant, as  follows:  "No  action  will  lie 
against  a  public  officer  for  any  words  woken 
or  published  by  him  in  the  proper  discharge 
of  his  official  duty.  No  action  will  lie  against 
a  district  attorney  for  any  words  spol^eu  or 
published  by  him  during  the  proper  discharge 
of  his  official  duties  as  district  attorney  and 
in  the  course  of  a  Judicial  proceeding  in 
which  he  In  his  official  capacity  is  engaged." 
There  were  other  instructions  and  refusals 
to  Instruct  on  the  same  lines  as  the  above; 
but  the  foregoing  references  are  sufficient  to 
show  tliat  the  court  left  to  the  Jury  the 
whole  question  whether  or  not  the  alleged 
defamatory  words  were  privileged. 

There  is  some  authority  to  the  point  that 
the  privllegB  of  counsel  when  trying  a  case 
to  speak  defamatory  words  la  unqnalifled  and 
absolute;  that  is,  that  he  lias  free  unbridled 
license  to  defame  whomsoever  he  pleases, 
-whether  or  not  the  person  defamed  be  a  wit- 
ness or  party  in  the  pending  action  or  a 
stranger,  and  whether  or  not  the  defamatory 
matter  be  in  any  way  pertinent  or  relevant 
to  the  subject-matter  of  inqnlry  in  the  ac- 
tion or  has  any  reference  thereto.  TUB  doc- 
trine would  work  Intolerable  wrong  to  in- 
nocent persons  who  would  be  wltbont  any 
remedy,  or,  as  said  in  Hastings  v.  Lusk,  22 
Wend.  410,  84  Am.  Dec.  880,  it  wonid  be 
to  furnish  counsel  "with  a  shield  of  Zeus, 
and  thereby  to  enable  them  with  Impunity 
to  destroy  the  charaMer  of  whomsoever 
they  please."  The  great  weight  of  author^ 
ity,  however,  is  that  this  privilege  is  not 
absolute,  but  is  limited  to  words  which 
have  some  reasonable  pertinency,  or  rele- 
vancy, or  reference  to  the  matter  Involved 
as  the  subject-matter  of  the  pending  action. 
Blackstone  (book  8,  p.  29)  sayK  "A  counsel 
Is  not  answerable  for  any  matter  by  him 
spoken,  relative  to  the  cause  in  hand,  and 
suggested  In  his  client's  instructions,  al- 
though It  should  reflect  upon  the  reputation 
of  another,  and  even  prove  absolutely 
groundless;  but  if  he  mentions  an  untruth 
of  his  own  invention,  or  even  upon  Instruc- 
tions, if  it  be  impertinent  to  the  cause  in 
band,  he  is  then  liable  to  an  action  from 
the  party  Injured."  In  Hastings  v.  Lusk, 
supra.  Chancellor  Walworth  said:  "Upon  a 
full  consideration  of  all  the  authorities  on 
the  subject,  I  think  that  the  privilege  of 
counsel  In  advocating  the  causes  of  their 
clients,  and  of  parties  who  are  conducting 
their  own  causes,  belongs  to  the  same  class 
where  they  have  confined  themselves  to  what 
was  relevant  and  i)ertlnent  to  the  question 
before  the  court."  There  are  numerous  au- 
thorities to  the  same  point;  but  as  they  are 


nearly  all  referred  to  and  collated  in  the 
leading  case  on  the  subject  of  Maulsby  v. 
Beissnider,  69  Md.  143,  14  Atl.  505,  we  will 
content  ourselves  with  referring  to  that  case, 
and  the  authorities  there  cited;  and  we  agree 
with  the  court  in  that  case  in  holding  that 
"the  privilege  of  couisel  la  the  trial  of  a 
cause  Is  not  absolute  and  unqualified,  and 
slanderous  words  spoken  by  him  having 
no  relation  or  reference  to  the  cause  in  hand 
or  to  any  subject-matter  involved  therein 
are  actionable."  And  It  Is  quite  clear  that 
in  the  case  at  bar  the  defamatory  words 
alleged  to  have  been  spoken  by  the  defendant 
of  plalntlfF,  who  was  simply  an  opposing  at- 
torney in  the  case  at  hand,  had  no  pertinency, 
relevancy,  or  reference,  to  the  charge  of  lar- 
ceny ^in  the  pending  action  of  People  v. 
Unnls,  T^ieh  was  the  subject-matter  of  In- 
quiry in  that  action;  he  had  no  more  privi- 
lege to  use  the  defamatory  words  alleged 
than  he  would  have  had  to  charge  plaintiff 
with  robbery,  rape,  or  murder. 

There  are  no  other  Joints  calling  for  much 
special  notice.  The  record  contains  a  great 
deal  of  Irrelevant  matter.  The  court  was 
right  in  excluding  certain  newspaper  articles 
purporting  to  state  what  the  defendant  had 
said;  he  was  not  responsible  for  those  arti- 
cles, and  they  were  not  admissible  evidence 
against  him.  We  see  no  errors  in  the  other 
Instruction,  at  least  none  of  any  consequence, 
except,  of  course,  those  which  come  within 
the  rule  above  stated  as  to  privileged  publica- 
tions. And  If  there  should  be  another  trial, 
no  doubt,  much  of  the  matter  which  appears 
in  the  present  transcript  will  be  left  out  of 
the  evidence.  There  were  no  rulings  on  the 
admissibility  of  evidence  which  seem  to  be 
important  or  material,  at  least,  as  the  case 
was  presented;  but,  of  course,  on  another 
trial  the  case  might  assume  a  different  phase, 
and  the  rulings  have  more  significance. 

The  Judgment  appealed  from  is  reversed. 

We  concur:   L0RI6AN,  J.;  HENSHAW,  J. 


148  Cal.  480 
SOnTHBRN  PAO.  R.  CO.  v.  LIPMAN. 
(L.  A.  1,482.) 
(Supreme  Court  of  California.    Jan.  17,  1906.) 

1.  APPEAI/— FlHMWflS— SUTFICIENCT    OF    EVI- 
DENCE —  Specifioationb  or  E^bob  —  Kk- 

VIEW. 

Where,  on  appeal  from  an  order  denying 
a  new  trial,  the  questions  presented  by  assign- 
ments that  the  findings  of  the  trial  court  were 
not  sustained  by  the  evidence  were  available  to 
api>ellant  under  its  exception  to  the  ruling  of 
the  trial  court  in  the  admission  of  evidence  and 
to  the  denial  of  plaintiff's  motion  for  a  judgment 
of  nonsuit  on  appellee's  counterclnims,  it  was 
immaterial  that  such  assignments  of  error  did 
not  sufficiently  specify  wherein  the  evidence  was 
insufficient  to  sustain  the  findings. 

2.  ruBLic  Lanob— Raiuioad  Gbants— Oon- 
oBEssioNAi.  Acts— Effect. 

Grants  under  Act.  Cong.  1866  authorizing 
the  Atlantic  &  Pacific  Railroad  Company  and 
the    Southern    Pacific   Railroad   Comp 
Digitized  by' 
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each  construct  a  railroad  in  tlie  state  of  Cali- 
fornia, and  granting  public  lands  in  aid  of  the 
construction  of  each  of  such  roads,  were  grants 
in  prsesenti,  which,  when  maps  of  definite  loca- 
tion were  filed  and  approved,  took  effect  by  re- 
lation as  of  the  date  of  the  act. 

3.  CoTJBTS— Decisions— CoNCLtrsivEKKSs. 

Where,  on  an  issue  involving  a  railroad 
company's  rights  in  certain  public  land  under  a 
congressional  grant,  the  court  based  a  finding 
that  the  railroad  company  bad  no  rights  in  the 
land  on  certain  federal  decisions,  a  decision  ot 
the  Supreme  Court  of  the  United  States,  though 
rendered  subsequent  to  the  decision  in  question, 
holding  that  the  railroad  company  and  the 
United  States  were  tenants  in  common  in  a 
large  tract,  including  the  land  in  question,  was 
available  on  appeal  as  a  conclusive  autliority 
that  the  finding  of  the  trial  court  was  erro- 
neous. 

4.  Evidence— JI70ICIAI.  Notice. 

A  letter  of  the  commissioner  of  the  General 
Land  Office  with  reference  to  lands  within  the 
limits  of  a  railroad  grant  is  a  public  document 
of  which  the  courts  will  take  judicial  notice. 
6.  FtTBLio  Lards— RAII.BOAD   Gkants— Pub- 

0HASEB8  FROM  RaIIJIOAO. 

In  a  suit  to  cancel  the  rights  of  vendees  in 
certain  lands  within  an  alleged  railroad  grant, 
sold  before  the  issuance  of  a  patent,  findings 
tliat  it  liad  been  finally  determined  that  the 
railroad  company  had  no  interest  in  the  land 
and  ahonld  not  receive  a  patent  therefor  keld 
not  sastained  by  the  evidence. 
8.  Same. 

Where  a  contract  for  the  sale  of  railroad 
lands,  prior  to  the  issuance  of  a  patent,  re- 
quired the  railroad  company  to  exercise  reason- 
able diligence  to  obtain  patents  for  the  land, 
and  the  delay  which  intervened  was  occasioned 
bythe  failure  of  the  Land  Department  prior  to 
1897  to  approve  the  report  of  commissioners 
appointed  to  inspect  the  railroad  constructed, 
on  which  a^provtQ  alone  patents  could  be  issued, 
and  by  litigation  arising  in  the  federal  courts 
relating  to  plaintiff's  right  to  patents,  which 
was  prosecuted  by  the  railroad  company  as 
diligently  as  possible,  a  finding  that  the  railroad 
company  did  not  use  ordinary  diligence  to  pro- 
cure patents  for  the  land  was  erroneous. 

Department  2.  Appeal  from  Superior  Court, 
Los  Angeles  County;  M.  T.  Allen,  Judge. 

Suit  by  the  Southern  Pacific  Railroad  Com- 
pany against  Louis  Lipman.  From  an  order 
denying  plaintiff's  motion  for  a  new  trial. 
It  appeals.    Reversed. 

Rehearing  denied  February  15,  1906. 

William  Singer,  Jr.,  H.  V.  Reardan,  and 
Guy  Sboup,  for  appellant  BIgelow,  Doraey 
&  Titus,  for  respondent 

LORIGAN,  J.  This  is  an  appeal  from  an 
order  denying  the  motion  of  plaintiff  for 
a  new  trial. 

On  September  6,  1888,  plaintiff  and  de- 
fendant entered  into  six  contracts  for  the 
sale  and  purchase  of  real  property  situated 
in  Los  Angeles  county,  this  state.  Each  con- 
tract related  to  a  separate  quarter  section 
of  land  and  the  first  four— Nos.  9,88C,  9,887, 
9.888,  and  9,889— embraced  all  of  section  27, 
township  6  N.,  range  10  W.,  San  Bernardino 
base  and  meridian.  The  other  two — Kos. 
9,890  and  9,891— embraced  the  N.  %  of 
section  27,  township  8  N.,  range  10  W.,  same 
base  and  meridian.  All  these  contracts  were 
Identical  in  terms,  save  as  to  the  property 


"described  In  each.  The  purchase  price  fixed 
was  $400  per  quarter  section,  part — $80 — 
payable  on  the  execution  of  each  contract 
and  the  balance— 1320— on  or  before  Sep- 
tember 6,  1893,  with  Interest  thereon  payable 
annually  in  advance  until  paid.  Defendant 
paid  interest  under  each  of  the  contracts 
up  to  September  6, 1895,  but  paid  no  further 
Interest  or  any  part  of  the  purchase  price, 
save  the  original  payment  of  $80.  Each  of 
these  contracts  provided  that  upon  payment 
of  interest  and  the  full  purchase  price  by 
defendant  plaintiff  would  execute  to  him  a 
deed  of  conveyance  of  the  premises  described 
therein,  after  receipt  by  It  of  a  patent  there- 
for from  the  United  States,  and  relative 
to  the  procuring  of  such  patoit  each  con- 
tract contained  the  following  coTenants :  "It 
is  further  agreed  between  the  iwitles  hereto 
tliat  the  party  of  the  first  part  claims  all 
the  tracts  hereinbefore  described  as  part  of 
a  grant  of  lands  to  it  by  the  Congress  of 
the  United  States;  that  patent  has  not  yet 
issued  to  it  for  said  tracts ;  that  it  will  use 
ordinary  diligence  to  procore  patents  for 
them;  that  as,  in  consequence  of  drcom- 
stances  beyond  its  control,  it  sometimes  fails 
to  obtain  patent  for  lands  that  seem  to  be 
legally  a  portion  of  its  said  grant  there- 
fore nothing  in  this  Instrument  shall  be  con- 
sidered a  guaranty  or  assurance  that  patent 
or  tiUe  will  be  procured;  that  In  case  it 
be  finally  determined  that  patent  shall  not 
issue  to  said  party  of  the  first  part  for  all 
or  any  of  the  tracts  herein  described,  it  will, 
upon  demand,  repay  (without  Interest)  to 
the  party  of  the  second  part  all  moneys  that 
may  have  been  paid  to  it  by  him  on  account 
of  any  of  such  tracts  as  it  shall  fail  to  pro- 
cure patent  for,  the  amount  of  repayment  to 
be  calculated  at  the  rate  and  price  per  acre 
fixed  at  this  date  for  such  tracts  by  said 
party  of  the  first  part  as  per  schedule  on 
page  3  hereof.  It  is  further  agreed  that  if 
the  party  of  the  first  part  shall  obtain  pat- 
ents for  part  of  the  lands  herein  described, 
and  shall  fail  to  obtain  patent  for  the  re- 
mainder of  them,  this  contract  shall  in  all 
its  provisions  be  and  remain  in  full  force 
and  virtue  as  to  the  tracts  patented,  and 
shall,  except  as  to  repayments  herein  pro- 
vided for,  be  null  and  void  as  regards  those 
tracts  for  which  it  shall  be  finally  deter- 
mined that  patents  cannot  be  obtained." 

On  February  8,  1899,  plaintiff  brought  this 
action  to  obtain  a  decree  foreclosing  the 
rights  of  defendant  to  purchase  the  land 
described  In  such  contracts,  unless  all  sums 
due  the  plaintiff  thereunder  were  paid  within 
such  reasonable  time  as  the  court  might 
allow,  and  for  general  relief,  alleging  that 
it  had  complied  with  all  the  conditions  of 
the  several  contracts,  and  that  defendant 
had  failed  and  neglected  to  make  the  pay- 
ments provided  for  therein  to  be  paid  on 
his  part.  By  way  of  answer  and  counter- 
claim, defendant  denied  that  plaintiff  had 
any  title  or  Interest  whatever  to  any  of  said 
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lands,  and  alleged  that  it  had  been  finally 
determined  by  the  Supreme  Court  of  the 
United  States,  and  by  the  liand  Department 
of  the  United  States,  that  patent  shall  not 
Issue  to  plaintiff  for  any  part  of  the  land 
embraced  in  the  contracts,  and  that  plaintiff 
bad  failed  to  use  ordinary  diligence  to  pro- 
cure patents  for  them;  these  several  allega- 
tions being  based  upon  the  covenants  in  the 
contracts  heretofore  quoted.  He  further  al- 
leged that  he  had,  on  October  18,  1898,  noti- 
fied plaintiff  that  he  bad  elected  to  rescind 
such  contracts,  and  asked  for  judgment 
against  plaintiff  for  repayment  of  the  amounts 
paid  It  thereunder.  The  court  made  its 
findings  in  favor  of  the  defendant  upon  all  the 
Issues  made  by  the  pleadings,  and  entered 
Its  Judgment  in  his  favor  for  the  sum  of 
$1,184,  the  aggregate  amonnt  paid  by  the 
defendant  to  the  plaintiff  under  the  terms 
of  the  contract  The  plalntilTs  motion  for 
a  new  trial  was  based,  among  other  things, 
upon  alleged  insufficiency  of  the  evidence 
to  sustain  certain  findings  made  by  the  court, 
and  on  account  of  errors  of  law  alleged  to 
bave  been  committed  during  the  trial. 

The  findings  particularly  attached,  and  a 
consideration  of  which  are  involved  upon 
this  appeal,  were  to  the  effect  that  when 
the  contracts  In  suit  were  entered  into — Sep- 
tember 6,  1888— plaintiff  had  no  right,  title, 
or  Interest  to  the  land  described  therein; 
that  it  had  not  done  or  performed  any  or  all 
of  the  things  required  by  the  terms  and  con- 
ditions of  the  several  contracts ;  and  a  general 
finding  "that  all  the  allegations  of  the  defend- 
ant's answer  as  to  the  several  counterclaims 
therein  alleged  and  set  forth  are  true."  This 
general  finding  necessarily  Included  particu- 
lar findings  in  favor  of  defendant's  allega- 
tions that  it  had  been  Anally  determined 
that  no  patent  should  be  issued  to  plaintiff 
for  the  lands  described  in  the  contract,  and 
that  plaintiff  had  failed  to  use  ordinary  dili- 
gence to  procure  them.  Considering  all  these 
findings  together,  they  amount  to  but  the 
same  thing — two  findings  to  the  effect,  first, 
that  when  the  contracts  were  made  plaintiff 
had  no  Interest  in  the  land  described,  because 
It  had  since  been  finally  determined  that 
patent  therefor  shall  not  issue  to  it;  and, 
second,  that  plaintiff  had  not  complied  with 
the  conditions  of  Its  contract  because  it  had 
not  used  ordinary  diligence  to  procure  such 
patents.  Whether  these  findings  are  sus- 
tained by  the  evidence  is  the  main  and  con- 
trolling question  on  this  appeal.  At  the 
threshold  of  this  inquiry  it  is  insisted  that 
these  findings  cannot  be  considered  because 
there  are  no  sufficient  specifications  of  the 
insufficiency  of  the  evidence  to  sustain  them. 
We  think,  however,  tliat  under  the  liberal 
mle  now  followed  by  this  court  (Bell  v. 
Staacke,  141  Cal.  186,  74  Pac.  774;  Jones  v. 
Goldtree,  142  Cal.  383,  77  Pac.  939)  the  speci- 
fications are  sufficient  We  do  not  dwell  on 
tbis  point,  because,  even  if  it  be  conceded 
tbat  they  were  not  sufficient,  still  the  ques- 


tions which  are  sought  to  be  raised  under 
them  are  equally  available  to  the  appellant 
under  its  exception  to  the  ruling  of  the 
court  in  the  admission  of  evidence,  under  the 
agreed  statement  of  facts  hereafter  referred 
to  and  upon  which  alone  the  findings  can  be 
sustained.  It  is  equally  available  under  the 
exception  of  plaintiff  to  the  ruling  of  the 
court  denying  its  motion  for  a  Judgment  of 
nonsuit  upon  the  counterclaims  of  defendant, 
which  motion  was  based  on  the  grounds 
that  there  was  no  evidence  showing  neglect 
in  an  effort  to  procure  patents,  and  no  proof 
tbat  it  had  been  finally  determined  that 
plaintiff  was  not  entitled  to  them.  The  com- 
mission of  error  in  its  rulings  by  the  superior 
court  in  both  these  particulars  were  groimda 
upon  which  appellant  moved  for  a  new  trial, 
and  are  grounds  urged  for  a  reversal  here. 
So  that,  even  if  the  specifications  were  in- 
sufficient still  the  legal  result  which  is 
sought  to  be  accomplished  by  a  successful 
attack  on  them — a  reversal  of  the  order  deny- 
ing the  motion  for  a  new  trial — would  be  as 
fally  secured  if  the  correctness  of  either 
of  these  rulings  could  not  be  sustained.  But 
we  are  satisfied  that  the  specifications  are 
sufficient  and,  as  the  main  question  in  the 
case  is  whether  the  evidence  was  sufficient  to 
snstain  either  of  the  findings,  we  will  address 
ourselves  to  a  consideration  of  that  point 

The  lands  described  in  the  several  con- 
tracts were  claimed  by  the  plaintiff  as  part 
of  the  lands  to  which  It  was  entitled  under 
an  act  of  Congress  of  1866.  That  act  au- 
thorized the  Atlantic  &  Pacific  Railroad  Com- 
pany and  the  plaintiff — the  Southern  Pacific 
Railroad  Company — to  each  construct  a  rail- 
road in  the  state  of  California,  and  provided 
a  grant  of  lands  for  the  purpose  of  aiding 
in  the  construction  of  each  of  said  roads. 
The  grants  to  both  the  companies  were 
grants  in  prsesenO,  which,  when  maps  of  defi- 
nite location  were  filed  and  approved,  took 
effect  by  relation  as  of  the  date  of  the  act 
U.  S.  V.  S.  P.  R.  B.  Co.,  148  U.  S.  695,  13 
Sup.  Ct  152,  36  L.  Ed.  1091.  Each  of  the 
companies  above  designated  filed  in  the  office 
of  the  Commissioner  of  the  General  Land 
Office  maps  of  definite  location  of  the  routes 
of  their  respective  roads;  the  plaintiff  mak- 
ing such  filing  January  3,  1807,  and  the  At- 
lantic &  Pacific  Railroad  Company  on  March 
9,  1872.  These  maps,  and  the  general  routes 
designated  thereon,  were  approved  by  the 
United  States  on  the  respective  dates  of 
filing  thereof,  and  the  Commissioner  of  the 
General  Land  Office  and  the  Secretary  of  the 
Interior  withdrew  from  sale  all  odd  sections 
of  land  within  30  miles  on  each  side  of  the 
designated  route  of  each  company.  The 
route  designated  on  the  map  of  the  South- 
ern Pacific  from  Mohave  to  Needles  was  on 
the  same  general  course  and  contiguous  to 
the  line  adopted  by  the  Atlantic  &  Pacific 
Railroad  Company.  In  1871  Congress,  by  act 
of  that  year.  Incorporated  the  Texas  Pacific 
Railroad  Company,  and  granted  it  public 
lands  to  aid  in  the  construction  of  its  road. 
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Tbls  act  also  anthorlzed  the  Southern  Padflc 
Railroad  Company  to  construct  a  road  from 
Tehachapi  Pass  to  meet  the  Texas  Pacific 
Railroad  near  the  Colorado  river,  and  the 
act  extended  to  It  the  same  rights,  grants, 
and  privileges  as  were  given  It  under  the 
act  of  1866,  with  a  proviso,  however,  that 
such  rights  granted  should  in  no  way  affect 
«r  Impair  the  rights,  present  or  prospective, 
of  the  Atlantic  &  Pacific  Raihnad  Company. 
The  grant  of  public  lands  to  plaintiff  by 
this  later  act  is  known  as  the  branch  line 
grant,  and  under  it  plaintiff  constructed  Its 
branch  line  road  as  contemplated  In  the  act 
from  Mohave  through  Los  Angeles  to  Tuna. 
Under  the  act  of  1866,  known  as  the  "main 
line  grant,"  plaintiff  constructed  its  main 
line  of  road  on  the  general  route  as  desig- 
nated upon  Its  map  filed  and  approved  under 
that  act  from  Mohave  to  Needles.  The  lands 
described  In  the  several  contracts  are  within 
the  primary  or  indemnity  limits  of  such 
main  line  grant  to  plaintiff  under  the  act  of 
1866,  and  within  the  limits  of  the  grant  to 
the  Atlantic  &  Padflc  Railroad  Company  un- 
der the  same  act,  but  none  of  them  are  with* 
in  the  limits  of  the  grant  under  the  act  of 
1871.  The  plaintiff,  as  we  say,  built  its  main 
road  in  California,  as  contemplated  by  the 
act  of  1866,  but  the  Atlantic  &  Pacific  Rail- 
road Company,  though  it  filed  its  map  of 
definite  location  in  1872,  never  did  in  fact 
construct  any  road  In  California,  and  in  1886 
Congress  declared  forfeited  the  land  grant 
made  to  the  Atlantic  &  Pacific  Railroad  Com- 
I»any  In  aid  of  the  contemplated  construction 
by  it  of  such  road. 

We  have  referred  to  the  matter  of  these 
respective  grants  in  a  general  way,  as  bear- 
ing on  the  question  at  bar.  A  more  particu- 
lar discussion  of  them  will  be  found  In  Wil- 
son V.  Southern  Padflc  Railroad  Company, 
185  Cal.  425,  67  Paa  688,  a  case,  in  Its  gen- 
ial aspect,  similar  to  the  case  at  bar,  and 
In  a  letter  of  Secretary  Bliss  of  the  Interior 
Department  (In  re  Southern  Pacific  Railroad 
Company,  25  Land  Dec  Dept  Int  223). 
Both  the  Wilson  Case  and  the  secretary's 
letter  deal  with  the  history  of  these  grants, 
the  protest  of  the  Atlantic  &  Padflc  Rail- 
road Company  to  the  Land  Department 
against  the  Issuance  of  patents  to  the  plain- 
tiff for  any  lands  within  the  conflicting  lim- 
its of  both  grants,  under  either  the  act  of 
Congress  of  1866  or  the  act  of  1871,  and  the 
litigation  between  plaintiff  and  the  United 
States  as  to  the  title  of  plaintiff  to  these 
lands  ui)on  the  forfeiture  by  Congress  of  the 
grant  made  to  the  Atlantic  &  Pacific  Rail- 
road Company. 

With  this  preliminary  statement  of  the 
general  history  of  these  grants  we  now  ap- 
proach a  consideration  of  the  findings.  The 
only  evidence  in  the  case  in  support  of  the 
finding  that  it  had  been  finally  determined 
that  patent  should  not  issue  to  plaintiff  for 
the  lands  described  in  the  contracts,  and  a 
portion  of  the  evidence  offered  In  support 
of  the  finding  that  plaintiff  had  not  used 


ordinary  diligence  to  procure  such  pataits.  Is 
contained  in  the  following  agreed  statemoit 
of  facts  offered  by  defendant  upon  the  trial 
and  admitted  in  evidence  over  plalntitTs  ob- 
jection and  exception  reserved:  "It  is  hei«l>y 
stipulated  by  the  parties  to  the  said  acttim 
that  all  of  the  land  mentioned  and  described 
in  the  pleadings  herein  is  situated  within 
the  primary  limits  of  the  grant  made  by  the 
United  States  by  act  of  Congress  approved 
July,  1866,  to  the  AUantIc  &  Pacific  Railroad 
Company;  and  that  the  land  described  in 
contracts  Nos.  9,880  and  9,891  is  within  the 
Indemnity  limits,  and  the  rest  thereof  within 
the  primary  limits  of  the  grant  made  to  the 
plaintiff  herein  by  the  act  of  Congress  above 
mentioned,  as  the  lines  of  railroads  of  said 
respective  companies  wore  definitely  located, 
as  stiown  by  the  records  and  maps  of  the 
United  States  Land  D^artment;  and  that  the 
plaintiff  had  no  other  title  or  claim  to  said 
lands  save  that  derived  from  such  grant  under 
said  act  It  is  further  stipulated  that  plain- 
tiff selected  the  land  described  In  contracts 
Nos.  9,890  and  9,891  for  patent  in  its  main 
line  list  No.  80  on  May  15,  1893,  and  not 
prior  thereto;  and  said  selection  was  approved 
by  the  register  and  receiver  of  the  United 
States  land  office  at  Los  Angeles  on  August 
11,  1893;  and  that  plaintiff  selected  all  the 
rest  of  the  land  described  in  this  action  for 
patent  In  its  main  line  indemnity  list  Na  50 
on  August  31,  1894,  but  that  plaintiff  has 
never  received  any  patent  from  the  United 
States  for  any  part  of  said  lands.  It  is 
further  stipulated  that  the  allegations  In  the 
answer  that  it  has  been  finally  decided  that 
patent  for  said  lands  should  not  issue  to  the 
plaintiff  herein  has  no  support  other  tlian 
the  decisions  rendered  by  the  Supreme  Court 
of  the  United  States  In  the  cases  of  United 
States  V.  Southern  Pacific  Railroad  Company, 
146  U.  S.  570,  13  Sup.  Ct  152,  36  L.  Ed.  1091, 
United  States  v.  Colton  Marble  &  Lime  Com- 
pany, and  United  States  v.  Southern  Pacific 
Railroad  Company,  146  U.  S.  615,  13  Sup. 
Ct  163,  36  L,  Kd.  1104,  and  Southern  Pacific 
Railroad  Company  v.  United  Stotes,  168  U.  a 
1,  18  Sup.  Ct  18,  42  L.  Ed.  355;  and  that 
no  part  of  any  of  the  lands  in  this  suit  was 
involved  In  either  or  any  of  said  cases.  It 
Is  further  stipulated  that  none  of  the  land 
involved  In  the  first  three  cases  above  men- 
tioned as  being  found  in  146  U.  S.  570,  13 
Sup.  Ct  152,  36  L.  Ed.  1001,  was  situated 
within  either  the  primary  or  Indemnity  limits 
of  the  above-mentioned  grant  to  the  Southern 
Pacific  Railroad  Company  made  by  act  of 
Congress  of  July  27,  1866,  but  was  situated 
within  the  limits  of  its  branch  line  grant 
made  by  act  of  Congress  approved  on  March 
3,  1871;  but  that  In  said  last-mentioned  case 
of  Southern  Pacific  Railroad  Company  v. 
United  States,  168  U.  S.  1,  18  Sup.  Ct  18,  42 
L.  Ed.  855,  about  six  sections  of  the  land 
Involved  were  situated  within  the  primary 
limits  of  said  grant  of  July  27,  1866,  to  the 
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plaintiff,  as  wen  as  within  tbe  limits  of  the 
said  branch  line  grant  of  March  3,  1871,  to 
tbe  plaintiff,  but  that  In  the  pleadings  In  said 
action  no  mention  was  made  of  said  grant, 
nor  did  the  plaintiff  herein  In  Its  answer  In 
said  ease  assert  any  right  to  any  of  the  land 
therein  Involved  under  Its  said  grant  of  1866, 
nor  was  any  evideDce  Introduced  by  either 
party  tending  to  show  any  part  of  said  six 
sections  within  the  limits  of  the  plaintiff's 
said  grant  by  the  act  of  July  27,  1866." 

It  will  be  observed  (as  this  stipulation 
contains  the  only  evidence  on  the  point)  that 
the  finding  that  It  had  been  finally  determined 
that  patents  for  these  lands  shall  not  Issue 
to  plaintiff.  Is  rested  entirely  upon  the  con- 
clusion of  the  lower  court  that  the  several 
decisions  of  the  Supreme  Court  of  the  United 
States,  referred  to  therein,  so  held.  But, 
as  Is  pointed  out  In  Wilson  v.  S.  P.  K.  R.  Co., 
supra,  the  only  question  presented  for  deter- 
mination In  those  cases  was  the  right  of  the 
)ilaintiff  to  the  lands  there  involved  under 
»he  branch  line  grant  act  of  1871.  In  those 
cases  it  was  simply  held  that  upon  the  filing 
of  Its  map  of  definite  location  by  the  Atlantic 
&  Pacific  Railroad  Company,  and  the  ap- 
proval thereof  by  the  United  States  govern- 
ment, the  grant  in  prresentl  took  effect  by 
relation  as  of  the  date  of  the  passage  of 
that  act;  that  as  the  title  had  thus  vested 
In  the  Atlantic  &  Pacific  Railroad  Company 
'a  18C6,  the  act  of  1871  could  not  operate 
jpon  any  land  within  the  limits  of  the  grant 
under  the  act  of  1806;  tliat  under  the  act 
of  1886  forfeiting  the  grant  of  the  Atlantic 
&  Pacific  Railroad  Company,  these  lands  be- 
came restored  to  the  public  domain  unaffected 
by  any  claim  of  the  Southern  Pacific  Railroad 
to  them  under  the  act  of  1871.  None  of 
these  cases  Involved  any  question  as  to  the 
claim  or  right  of  plaintiff  to  lands  (Including 
those  described  In  the  contracts  here  under 
consideration)  under  the  main  line  grant  in 
the  act  of  1866,  and  as  that  point  was  not 
Involved  In  those  cases,  they  necessarily  did 
not  determine  that  plaintiff  was  not  entitled 
to  patents  for  those  lands  under  that  act, 
but  only  that  it  was  not  entitled  to  them 
under  the  branch  line  grant  act  of  1871. 

While  the  motion  for  a  new  trial  In  the 
case  at  bar  was  pending  before  the  lower 
court,  disposition  of  It  was  held  In  abeyance 
pending  the  decision  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  Southern 
Pacific  Railroad  Co.  v.  United  States,  on  ap- 
peal from  the  Circuit  Court  of  the  United 
States  for  the  Ninth  District,  which  Involved 
the  right  of  the  plaintiff  to  these  lands  under 
the  main  line  grant  act  of  1866.  Tliat  suit 
was  brought  by  the  United  States  to  quiet 
title  of  the  government  against  the  Soutiiem 
Pacific  Railroad  Company  to  all  the  odd-num- 
bered sections  of  land  In  California,  within 
the  conflicting  primary  and  indonnlty  limits 
of  the  grant  made  by  Congress  to  the  Atlan- 
tic &  Pacific  Railroad  Company  and  tbe 
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Southern  Pacific  Railroad  Company  imder 
the  act  of  1866.  It  included  the  lands  in  tbe 
case  at  bar.  The  Southern  Pacific  Railroad 
Company  in  that  action  asserted  title  to  all 
the  lands  Involved  mider  the  act  A  state- 
ment of  the  different  classes  of  land  claimed 
will  be  found  In  98  Fed.  27.  The  Supreme 
Court  of  the  United  States  decided  the  appeal 
from  the  Circuit  Court  January  6,  1902,  and 
the  case  Is  reported  in  183  U.  S.  519,  22  Sup. 
Ct  154,  46  li.  Ed.  307.  In  its  decision  that 
court  held  that  as  to  the  lands  within  the 
conflicting  primary  limits  of  the  grant  (which 
Includes  section  27,  township  6  N.,  range  10 
W.,  described  in  the  first  four  contracts  nu- 
merically mentioned  above)  the  United  States 
and  the  Southern  Pacific  Railroad  Company 
each  owned  an  undivided  moiety  of  such  lands 
and  dismissed  the  complaint  as  to  all  other 
lands  Involved  in  the  action  (including  those 
within  the  Indemnity  limits  of  the  grant) 
without  prejudice  to  further  action  or  suit 
In  that  decision  the  Supreme  Court  of  the 
United  States  referred  to  the  cases  cited  in 
the  agreed  statement  of  facts  and  expressly 
held  that  none  of  those  cases  adjudged  that 
plaintiff  bad  no  title  to  any  land  by  virtue 
of  the  act  of  18G6. 

Subsequent  to  this  decision  the  trial  court 
In  the  case  at  bar  denied  the  motion  for  a 
new  trial,  and  In  a  short  opinion  which  em- 
braced the  order  of  denial  stated  that  as 
to  this  latest  decision  of  the  Supreme  Court: 
"In  so  far  as  It  related  to  equal  moiety  in 
the  lands  It  amounted  to  a  confirmation  of 
the  original  decision  that  no  patent  should 
Issue  for  the  whole  of  the  land,  and  that  It  is 
not  sufficient  that  by  any  decree  or  construc- 
tion of  a  grant  they  were  awarded  a  lesser 
amount"  In  reaching  this  conclusion,  how- 
ever, the  lower  court  Inadvertently  overlooked 
the  provision  in  each  contract  that  If  "the 
party  of  the  first  part  shall  obtain  patent  for 
part  of  tbe  lands  herein  described,  and  shall 
fall  to  obtain  patent  for  the  remainder  of 
them,  this  contract  shall  in  Its  provision  be 
and  remain  in  full  force  *  *  *  as  to  the 
tracts  patented  and  shall  be  void  *  ♦  • 
as  regards  those  tracts  for  which  it  shall  be 
finally  determined  that  patent  cannot  be  ob- 
tained." As  the  decision  of  the  Supreme 
Court  was  to  the  effect  that  tbe  United  States 
and  the  plaintiff  took  each  an  undivided 
moiety  of  the  lands  within  tbe  conflicting 
primary  limits,  it  could  not  be  determined 
what  particular  portion  of  tbe  lands  the  ■ 
plaintiff  would  be  awarded  until  a  partition 
was  had.  So  that  If  the  decision  proceeded 
no  further  than  to  declare  that  the  plaintiff 
and  the  United  States  were  tenants  in  com- 
mon in  equal  undivided  moieties  of  these 
lands  within  the  primary  limits  of  the  grant 
it  would  still  leave  tbe  question  undetermined 
as  to  the  particular  tracts  to  which  plaintiff 
would  ultimately  be  entitled  to  a  patent 
within  those  primary  limits  and  to  which  the 
contracts  would  apply.  The  decision,  how- 
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ever,  did  not  rest  with  adjudging  the  respec- 
tive Interests  of  the  parties.  In  addition  to 
that,  the  court  said:  "The  United  States  and 
the  Southern  Pacific  being,  therefore,  tenants 
in  common  for  a  large  body  of  lands  a  parti- 
tion Is  necessary,  It  was  suggested  by  Sec- 
retary Lamar  •  •  •  that  the  Southern 
Pacific  take  only  every  other  alternate  odd- 
numbered  section.  We  see  no  impropriety  in 
such  mode  of  partition,  though  under  the 
case  as  it  stands  we  can  make  no  order  to 
that  effect  In  whatever  way  partition  may 
be  had,  equity  requires  that  the  lands  which 
the  Southern  Pacific  has  assumed  to  sell  and 
which  were  excepted  by  the  Circuit  Court 
from  the  decree  in  favor  of  the  United  States, 
to  which  they  took  their  cross-appeal,  must 
be  among  those  set  off  to  the  Southern  Pacific, 
and  thus  the  title  to  the  purchasers  be  per- 
fected," and  that  the  adjustment  of  the  grant 
is  properly  to  be  had  in  the  Land  Department 
In  conformity  with  this  equitable  require- 
ment It  appears  from  a  certified  copy  of  a 
letter  of  the  Commissioner  of  the  General 
Land  Office  to  the  register  and  receiver  of  the 
land  office  at  Los  Angeles,  dated  February 
28,  1903  (filed  In  this  court  upon  the  oral 
argument),  that  the  lands  in  the  case  at  bar 
which  are  within  the  confilctlng  primary 
limits — all  of  section  27,  township  6  N.,  range 
10  W. — have  been  selected  by  plaintiff  and 
win  be  set  off  to  it  in  due  course  of  time,  and 
patents  therefor  will  be  issued  to  the 
plaintiff. 

It  Is  insisted  by  counsel  for  respondent  that 
neither  the  decision  of  the  Supreme  Court  in 
183  U.  S.  519,  22  Sup.  Ct  154,  46  L.  Ed.  807, 
nor  the  commissioner's  letter  can  be  taken 
Into  consideration  as  evidence  because  the 
decision  of  the  Supreme  Court  of  the  United 
States  was  rendered  and  the  letter  written 
subsequent  to  the  decision  in  the  case  at  bar, 
and,  as  counsel  say,  have  "no  legal  signifi- 
cance in  the  determination  of  the  motion  for 
a  new  trial."  But  they  are  not  considered  as 
evidence  at  all.  The  decision  Is  taken  as  con- 
clusive authority  that  the  conclusion  reached 
by  the  trial  court  that  it  had  been  finally 
determined  by  the  prior  decisions  of  the 
Supreme  Court  cited  in  the  agreed  statement 
of  facts,  that  patent  shall  not  Issue  to  plain- 
tiff for  these  lands  within  its  main  line  grant 
was  wrong.  And  the  letter  of  the  Commis- 
sioner of  which  we  take  judicial  notice  (S.  P. 
R.  R.  Co.  V.  Wood,  124  Cal.  475,  57  Pac.  388) 
Is  considered  In  connection  with  that  decision, 
as  showing  that  the  government  has  con- 
formed to  the  equitable  requirement  declared 
therein  and  partitioned  between  Itself  and 
plaintiff  the  lands  within  the  conflicting  pri- 
mary limits  of  the  grant  so  as  to  set  off  to 
the  plaintiff  the  lands  in  the  case  at  bar 
within  such  limits  which  it  had  assumed  to 
sell,  in  order  that,  as  the  court  said:  "Thus 
the  title  to  the  purchasers  be  perfected." 

So  far  we  have  considered  only  the  right  of 
plaintiff  under  the  decision  of  the  Supreme 
Court  of  the  United  States  relative  to  the 


lands  described  In  the  contracts  In  question 
which  lie  wlttiin  the  conflicting  primary 
limits  of  the  grant  made  by  the  act  of  Con- 
gress of  18C6.  Now,  as  to  the  indemnity 
lands.  These  consist  of  the  lands  described 
in  the  contracts  numbered  9,890,  9,891,  as  the 
N.  %  of  section  27,  township  8  N.,  range  10  W. 
It  Is  insisted  by  respondent  that  as  these 
lands  are  within  the  primary  or  place  limits 
of  the  forfeited  grant  to  the  Atlantic  &  Pacific 
Railroad  Company,  they  cannot  be  selected  by 
plaintiff  as  Indemnity  land  within  said  for- 
feited limits.  We  do  not  deem  it  necessary  to 
discuss  this  point  to  any  extent  or  refer  to 
the  authorities  cited  by  counsel.  The  right  of 
plaintiff  to  these  lands  under  the  act  of  186G 
was  not  involved  in  any  of  the  cases  cited  in 
the  agreed  statement  of  facts,  nor  was  the 
right  to  them,  asserted  under  the  act  of 
1866  by  the  plaintiff,  determined  one  way  or 
another  by  the  Supreme  Court  of  the  United 
States  in  the  decision  In  183  U.  S.  519,  22 
Sup.  Ot  154,  46  L.  Ed.  307.  That  decision 
dealt  with  the  primary  lands  only.  As  to  the 
right  of  plaintiff  to  the  lands  within  the  In- 
demnity limits  of  the  grant  under  the  act  of 
1866,  presented  for  consideration  in  that  case, 
the  court  declined  to  pass  upon  it  but  dis- 
missed the  complaint  without  prejudice  to 
any  suit  or  action  relative  to  them.  As  far, 
then,  as  the  decision  of  any  court  is  con- 
cerned, there  has  been  no  final  determination 
that  patent  shall  not  Issue  to  plaintiff  for 
these  lands.  Neither  has  the  government  de- 
termined that  plaintiff  is  not  entitled  to 
patent  for  them.  On  the  contrary,  anch  action 
as  the  government  has  taken  would  Indicate 
that  plaintiff  Is  entitled  to  a  patent  for  them. 
It  Is  admitted  In  the  agreed  statement  of  facts 
that  as  to  these  Indemnity  lands  In  the  case  at 
bar  the  plaintiff  made  the  selection  of  them 
for  a  patent  In  Its  main  line  list  numbered 
80  on  May  15,  1893,  and  that  the  register  and 
receiver  of  the  United  States  land  office  at 
Los  Angeles  approved  such  selection  on  May 
11,  1893.  In  the  case  of  Wilson  v.  Southern 
Pacific  R.  R.  Co.,  135  Cal.  421,  425,  67  Pac 
688,  689,  this  court  said,  in  speaking  of  an 
approval  by  the  local  land  officers  of  a 
selection  similar  to  the  one  under  considera- 
tion here:  "The  acceptance  and  approval  by 
the  land  officers  and  the  selection  thus  made 
on  April  23,  1885,  was  the  recognition  by  the 
government  officers  having  the  power  and 
Jurisdiction  to  dispose  of  the  question  of  the 
right  of  the  defendant  to  a  patent  It  was  in 
the  nature  of  a  judgment  determining  their 
right  to  a  patent  and  conclusive  in  their 
favor  until  set  aside  by  some  higher  author- 
ity." The  record  In  this  case  does  not  disclase 
that  the  approval  of  the  selection  of  these  In- 
demnity lands  In  the  case  at  bar  has  ever 
been  set  aside  by  any  higher  authority,  and 
such  approval,  as  It  stands  undisturbed.  Is, 
upon  the  record  here  presented,  conclusive 
evidence  of  the  right  of  the  plaintiff  to  a 
patent  for  such  indemnity  lands.  As  it  ap- 
pears, then,  that  as  to  the  primary  lands 
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described  In  tlie  contracts  at  bar  It  bas  been 
judicially  determined  that  plaintiff  Is  entitled 
to  an  undivided  moiety  thereof  as  tenant  In 
common  with  the  United  States,  and  that  In 
the  general  partition  betireen  these  co-tenants 
of  the  large  body  of  land  within  the  conflict- 
ing primary  limits  of  the  grant  tmder  the  act 
of  ISee,  the  plaintiff  has  selected  all  the 
primary  lands  described  In  such  contracts, 
and  that  the  same  will  be  set  off  and  patented 
to  it,  and  as  It  further  appears  that  as  to  the 
indemnity  lands  described  in  such  contracts 
the  local  land  officers  have,  by  their  approval 
of  plalntUTs  selection,  recognised  its  right  to 
a  patent  therefor,  it  necessarily  follows  ttiat 
the  finding  of  the  trial  court  that  it  had  been 
finally  determined  that  plaintiff  sliall  not 
receive  a  patent  for  said  lands  is  mot  8n8< 
talned  by  the  evidence. 

As  to  the  finding  of  tlie  court  that  the 
plaintiff  had  not  used  ordinary  diligence  to 
procure  patents  for  snch  lands,  less  need  be 
said.  There  Is  no  evidence  in  the  case  to 
sustain  this  finding,  but,  on  the  contrary, 
what  evidence  was  introduced  on  the  subject 
(and  it  was  all  introduced  by  the  plaintiff) 
shows  that  for  several  years  prior  to  the  ez> 
ecntlon  of  these  contracts,  and  continuously 
thereaftw,  plaintiff  at  all  times  Tigoroosly 
asserted  its  claim  for  all  the  lands,  primary 
and  indemnity,  to  which  it  claimed  title  un- 
der the  act  of  1806,  and  as  early  as  1888  it 
made  application  to  the  Land  Department 
ander  the  act  of  1866  for  patents  to  lands 
of  similar  character,  and  similarly  situated 
to  those  described  In  the  contracts  here. 
These  applications  were  based  upon  a  favor- 
able report  on  the  construction  of  plaintiff's 
road  from  Mojave  to  Needles,  made  to  the 
Interior  Department  about  1885  by  the  com- 
missioners appointed  by  the  President  to  ex- 
amine it.  Upon  the  filing  of  the  report,  a 
protest  against  the  acceptance  or  approval 
of  it  was  filed  by  the  Atlantic  &  Pacific 
Railroad  Company,  and  thereupon  action  on 
the  report  of  the  commissioners  was  suspend- 
ed. Until  such  report  was  accepted  and 
approved  by  the  Secretary  of  the  Interior, 
patents  could  not  be  Issued,  and  hence  the 
application  of  1888  for  them  was  refused. 
It  was  not  until  September,  1897,  that  the 
Interior  Department  finally  accepted  the 
commissioners'  report  and  approved  the  con- 
struction of  the  road.  It  was  only  then  that 
it  became  possible  for  the  plaintiff  to  obtain 
patents  for  such  lands,  and  any  application 
for  them  prior  to  that  time  would  have  been 
futile.  While  it  appears  that  the  plaintiff 
in  fact  filed  its  lists  of  selections  of  the  lands 
described  in  the  contract  here  in  question  In 
1883  and  1894,  the  ordinary  diligence  to  pro- 
cure them  which  It  contracted  for  would 
have  been  fully  discharged  had  the  applica- 
tion not  been  filed  until  the  acceptance  and 
approval  by  the  Secretary  of  the  Interior  of 
the  commissioners'  report,  which  was  tlte 
earliest  possible  time  an  application  could 


have  been  effective  and  a  patent  procured 
upon  it  Aside  from  the  proceedings  before 
the  Interior  Department,  involving  plalntUTs 
right  to  patents  for  these  lands,  we  have 
seen  that  its  rights  thereto  were  also  a  mat- 
ter of  litigation  in  the  federal  courts,  cul- 
minating in  the  decision  found  in  188  U.  S. 
519,  22  Sup.  Ot  154,  46  L.  Ed.  307,  which  we 
have  heretofore  referred  to  and  discussed. 

It  will  be  thus  observed  that  whatever  de- 
lay in  the  procurement  of  patents  for  these 
lands  occurred  was  occasioned,  not  by  any 
want  of  ordinary  diligence  on  the  part  of 
plaintiff,  but  from  the  failure  of  the  Land 
Department,  until  1897,  to  approve  the  report 
of  the  commissioners,  upon  which  approval 
alone  patents  could  I>e  issued,  and  on  account 
of  the  litigation  arising  in  the  federal  courts 
relative  to  plaintiflTs  right  to  patents.  Wil- 
son T.  8.  P.  R.  R.  Co.,  supra.  From  these 
considerations  it  is  obvlons  that  the  finding 
that  the  plaintiff  did  not  use  ordinary  dili- 
gence, as  provided  in  the  contracts,  to  pro- 
cure patents  for  these  lands  also  finds  no 
support  in  the  evidence. 

Several  other  points  are  made  in  the  briefs 
of  counsel,  but,  as  the  controlling  one  on  this 
appeal  is  the  sufficiency  of  the  evidence  to 
sustain  the  findings,  we  perceive  no  reason 
for  discussing  the  others. 

As  the  point  tttat  the  evidence  does  not 
sustain  the  findings  is  well  taken,  the  order 
denying  the  motion  for  a  new  trial  Is  re- 
versed, and  the  cause  remanded  that  a  new 
trial  may  be  had. 


We     concur : 
SHAW,  J. 


McFARIiAND,     J;     HEN- 


SOUTHERN  PAC.  R.  CO.  v.  STRAUSS  et  al. 

(L.  A.  1,481.) 
(Supreme  Court  of  California.    Jan.  17,  1906.) 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  M.  T.  Allen, 
Judge. 

Suit  by  the  Southern  Pacific  Railroad  Com- 
pany against  Max  Strauss  and  others.  From 
an  order  denying  plaintiff's  motion  for  a 
new  trial,  it  appeals.    Reversed. 

Rehearing  denied  February  16,  1906. 

William  Singer,  Jr.,  H.  V.  Reardan,  and 
Guy  Shoup,  for  appellant  Bigelow,  Dorsey 
&  Titus,  for  respondents. 

PER  CURIAM.  There  is  no  substantial 
difference  between  the  appeal  in  this  case 
and  that  in  the  case  of  Southern  Pacific 
Railroad  Company  v.  Louis  Li])nian  (L.  A. 
1,482,  this  day  decided)  83  Pac.  445.  It  only 
Involves  different  land.  The  appeal  in  this 
case  was  submitted  on  the  briefs  and  argu- 
ment in  the  Llpman  Case,  and  on  the  author- 
ity of  that  case  the  order  denying  the  motion 
of  plaintiff  for  a  new  trial  is  reversed,  and 
the  cause  remanded,  that  a  new  trial  may 
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SOUTHERN  PAC.  E.  CO.  T.  GOLDMAN. 

et  al.    (L.  A.  1,480.) 

(Supreme  Coart  of  California.    Jan.  17,  1906.) 

Department  2.  Appeal  from  Bnperlor 
Court,  Lob  Angeles  County;  M.  T.  Allen, 
Judge. 

Action  by  tbe  Southern  Pacific  Railroad 
Company  against  Max  Goldman  and  others. 
From  an  order  denying  plaintilTa  motion 
for  a  new  trial,  it  appeals.    Reversed. 

Rehearing  denied  February  IK,  1906. 

William  Singer,  Jr.,  H.  V.  Reardan,  mnd 
■Guy  Shoup,  for  appellant.  Blgelow,  Dorsey 
&  Titus,  for  respondents. 

PER  CURIAM.  There  Is  no  substantial 
difference  between  the  appeal  in '  this  case 
-and  that  in  the  case  of  Southern  Padflc 
.Railroad  Company  t.  I^ouis  Llpman  (L.  A. 
1,482,  this  day  decided)  83  Pac.  445.  It  only 
Involres  different  land.  The  appeal  in  this 
«a8e  was  submitted  on  the  briefs  and  argo* 
ment  in  the  Llpman  Case,  and'  on  the  author- 
ity of  that  case  the  order  denying  the  motion 
Of  vlalntiff  for  a  new  trial  is  reversed,  and 
the  cause  remanded,  that  a  new  trial  may  b« 
Itad. 


SOUTHERN  PAC.  R.  CO.  v.  WILLARD  et  al. 

(L.  A.  1,479.) 
(Supreme  Court  of  California.    Jan.  17,  1906.) 

Department  2.  Appeal  from  Supwior 
Court,  Los  Angeles  County;  M.  T.  Allen, 
Judge. 

Action  by  the  Southern  Pacific  Railroad 
Company  against  M.  Willard  and  others. 
From  an  ordw  denying  plaintifTs  motion  for 
a  new  trial,  It  appeals.    Reversed. 

Rehearing  denied  February  15,  1906. 

William  Slng»,  Jr.,  H.  Y.  Reardan,  and 
Guy  Shoup,  for  appellant.  Blgelow,  Dorsey 
&  Titus,  for  respondents. 

PER  CURIAM.  There  Is  no  substantial 
difference  between  the  appeal  In  this  case 
and  that  in  the  cttse  of  Southern  Pacific 
Railroad  Company  v.  Louis  Llpman  (L.  A. 
1,482,  this  day  decided)  83  Pac.  445.  It  only 
Involves  different  land.  The  appeal  in  this 
case  was  submitted  on  the  briefs  and  argu- 
ment in  the  Llpman  Case,  and  on  the  au- 
thority of  that  cas-«  the  order  denying  the 
motion  of  plaintiff  for  a  new  trial  Is  re- 
versed, and  the  cause  remanded,  that  a  new 
trial  may  be  had. 

148  cai.  as 

ROBINSON   T.   EBERHART  at   aL    (L.  A. 

1.M2.) 
(Supreme  Court  of  Calitomia.    Jan.  17,  1906.) 

1.  Affeai/— TncE  i<0B  Taslino  Pbocxkdinos. 
Under  Code  Civ  Proc.  i  939,  suDd.  1,  al- 
lowing six  months  for  an  appeal  ftom  a  judg- 
ment, an  appeal  taken  after  tliat  time  must 
be  dismissed. 


2.  Sa.i(k  —  Qdxstior     Cohsidbbed  —  Affeai, 
FBoif  Obdeb  Dentino  Xew  Tbiax.. 

The  insufficiency  of  the  evidence  to  sustain 
the  findings  is  available  on  an  appeal  from  aa 
order  denying  a  new  triaL 
S.  Public   IjAnds— Disposai.  or  Lards  or 
State. 

Pol.  Code,  I  3495,  defining  land  suitable 
for  cultivation,  is  invalid  aa  affecting  Const, 
art.  17,  i  3,  providing  that  lands  belonging  to 
the  state  which  are  suitable  for  cultivation 
shall  he  granted  to  actual  settlers  in  quantities 
not  exceeding  320  acres  to  each,  since  the 
Legislature  has  no  power  to  limit  the  effect 
of  the  Constitutional  provision. 
4.  Same. 

A  section  of  land  absolutely  unfit  for  culd- 
vation,  unless  by  the  boring  of  artesian  wells 
water  may  in  the  future  be. developed  in  such 
quantities  as  to  render  it  possible  to  artificially 
Irrigate  it,  is  land  not  suitable  for  cultivation, 
Within  Const  art  17,  {  3,  providing  that  lands 
belonging  to  the  state,  suitable  for  cultivation, 
shall  be  granted  only  to  actual  setdeni  in. 
quantities  not  exceeding  320  acres  to  each,  and 
Pol.  Code,  §  3495,  providing  that  land  suit- 
able for  cultivation  may  be  sold  in  quantitie* 
not  exceeding  640  acres  to  may  one  person. 

Department  1.  Appeal  from  Superior 
Court,  Riverside  County;  J.  S.  Noyes,  Judge. 

Action  by  M.  H.  Robinson  against  O.  C 
Bberhart  and  another.  From  a  Judgment 
In  favor  of  defendants,  and  an  order  deny- 
ing a  new  trial,  plaintiff  appeals.  Appeal 
from  Judgment  dismissed,  and  order  denying 
a  new  trial  affirmed. 

Collier  &  Camahan,  Wlthlngton  &  Carter, 
and  Victor  E.  Shaw,  for  appellant.  E.  A. 
Meserve,  E.  E.  Powers,  C.  F.  Holland,  PoW" 
ers  &  Holland,  and  D.  M.  Hammack,  for 
respondents. 

ANGELLOTTI,  J.  This  is  an  action  In- 
stituted in  the  superior  court  of  Riverside 
county,  under  an  order  of  reference  made  by 
the  surveyor  general,  to  determine  the  con- 
flicting claims  of  plaintiff  and  defendant 
Eberhart,  as  to  their  respective  rights  to 
purchase  from  the  state  a  balf  section  of 
state  school  land,  the  E.  ^  of  section  36, 
T.  6  S.,  B,  7  E.,  S.  B.  M.  Johnson  has  some 
claim  under  Eberhart,  arising  from  a  con- 
tract of  sal&  The  judgment  was  In  favor  of 
defendant,  and  plaintiff  appeals  from  the 
judgment  and  from  an  order  denying  his 
motion  for  a  new  trial. 

The  appeal  from  the  judgment  was  taken 
more  than  six  months  after  the  entry  there- 
of, and  must  therefore  be  dismissed.  Code 
Civ.  Proc.  {  939,  subd.  1.  The  point  made 
by  appellant  against  the  judgment,  insuffl* 
clency  of  evidence  to  sustain  certain  find- 
ings, is,  however,  available  on  the  appeal 
from  the  order  denying  the  motion  for  new 
trial.  Eberhart's  application  to  purchase . 
was  for  the  whole  of  said  section  36,  and 
was  first  in  point  of  time.  It  was  made  up- 
on the  theory  that  tbe  land  was  not  "suitable 
for  cultlvaUon,"  bis  affidavit  stating  that  It 
was  not  suitable  for  cultivation,  and  fall- 
ing to  show  that  he  was  an  actual  setUer 
thereon,  and  the  application  being  for  640 
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acies;  and  he  In  all  respects  compiled  with 
the  law  applicable  to  the  sale  of  lands  not 
suitable  for  cultivation.  Section  3495,  Pol. 
Code.  If  the  land  was  not  "suitable  for  cu!- 
tivatlon,"  within  the  meaning  of  those  words 
as  used  in  section  3  of  article  17  of  the 
Constitution,  which  section  provides  that 
"lands  belonging  to  this  state,  which  are 
suitable  for  cultivation,  shall  be  granted 
only  to  actual  Battlers,  and  in  quantities  not 
exceeding  320  acres  to  each  settler,  under 
such  conditions  as  shall  be  prescribed  by 
law,"  It  is  conceded  that  Eberhart's  applica- 
tion and  Bhowing  were  snch  as  to  entitle 
him  to  purchase  the  whole  section.  Section 
3495,  Pol.  Code,  provides  that:  "Land  un- 
suitable for  cultivation  may  be  sold  tn  quan- 
tities not  exceeding  fAO  acre*:  to  any  one 
person,  under  the  restriction  other  than  as 
to  actual  settlement  prescribed  for  the  sale 
of  cultivable  lands."  If,  on  the  oth»  band, 
the  land  .was  "sattable  for  cnlttvation," 
within  the  meaning-  of  the  constitutional  ' 
provision,  the  proceedings  taken  by  htm  were 
Ineffectual  for  any  purpose.  The  finding  of 
the  trial  court  was  that  the  >whoIe  of  said 
section  was,  at  ttie  time  of  Bberhart's  ap- 
plication, and  ever  since  has  been,  land  "nth 
BUlta^Ie  far  cultivation."  If  this  conclusion 
of  the  trial  Court  Is  sufflclently  sustained  by 
the  evidence,  it  is  conceded  that  the  order 
denying  a  new  trial  cannot  be  disturbed. 

The  land  in  question  Is  a  jportlon  of  what 
Is  known  as  the  "Colorado  and  Salton  Des- 
ert," and  is  generally  known  and  designated 
as  "desert  land."  It  is  situated  90  feet  'be- 
low the  level  of  the  sea.  It  is  conceded  that 
the  evidence  conclusively  shows  that  the 
land  Is  not  suitable  for  cultivation,  save 
and  except  by  artificial  Irrigation,  the  sup- 
ply of  water  for  which  can  only  be  obtained 
by  means  of  artesian  wells,  tapping  water- 
bearing strata  underlying  the  land  at  a 
depth  varying  from  300  to  500  feet.  The 
average  annual  rainfall  is  so  small  as  to  be 
of  no  practical  value  for  agricultural  pur- 
poses. At  the  time  of  the  making  of  Bber^ 
harfs  application,  there  was  no  available 
water  on  said  land,  or  In  the  vicinity  there- 
of, except  such  as  might  be  obtained  in  the 
future  by  the  boring  of  artesian  wells.  No 
experiments  in  that  direction  had  then  been 
made  on  this  land,  and  whether  or  not  sufii- 
dent  water-bearing  strata  could  be  found 
thereunder  to  enable  this  land,  or  any  con- 
siderable portion  of  it,  to  be  successfully 
cultivated,  was  necessarily  uncertain.  With- 
out such  a  supply  of  water.  It  was  clear  to 
any  one  that  the  land  was  absolutely  un- 
cultivable.  Even  if  water  could  be  so  ob- 
tained, much  of  the  land  was  of  such  a 
character,  owing  to  the  presence  In  the  soil 
of  large  quantities  of  alkali,  that  it  was  val- 
neless  for  purposes  of  agriculture.  Under 
these  circumstances  Bberhart  made  his  ap- 
plication In  the  year  1900  to  pin-chase  this 
land,  as  land  not  suitable  for  cultivation. 


The  most  that  be  then  knew  of  the  possibil- 
ity of  obtaining  water  was  that,  by  artesian 
well-boring,  some  water  had  been  discovered 
in  the  vicinity,  and  that  some  attempts  in 
the  vicinity  to  thus  obtain  water  had  failed, 
and  that,  if  he  could  obtain  a  sufficient  quan- 
tity by  the  same  method,  he  might  success- 
fully cultivate  portions  of  the  land.  He 
had  one  well  bored  at  a  cost  of  $300,  and  at 
a  depth  of  340  feet  found  some  water.  Five 
other  wells  were  subsequently  bored,  varying 
In  depth  from  300  to  600  feet,  and  four  of 
these  produced  water.  There  was  evidence 
to  the  effect  that  at  the  time  of  the  trial, 
July,  1902,  the  wells  were  producing  about 
21%  Inches  of  water,  and  there  were  two 
parcels  of  the  section,  aggregating  20  to  24 
acres  In  area,  situated  in  dlftermt  legal  sdb- 
dlvislons  thereof,  under  etfitivatlpn.'  In  no 
legal  subdivision  of  the  section  wa!s  half 
of  the  acreage  under  cultivation.  The  wells 
produced  not'tnore  tiian  sufficient  water  to 
irrigate  the  land  under  cultivation.  Othet 
land,  to  the  extent  of  about  85  acres,  had 
been  cleared  and  an  attempt  made  to  cul- 
tivate the  same,  but  the  attempts  had  been 
dnducdessful.  Much  of  the  land  was  found 
to  contain  alkali  in  such  quantities  as  to 
make  it  valueless  for  agricultural  purposes, 
even  If  sufficient  water  could  be  obtained- 
There  was  evidence  to  the  effect  that  th^ 
flow  of  water  from  the  wells  had  decreased 
to  some  extent,  and  whether  or  not  addition- 
al water,  in  any  sufficient  quantity,  could  be 
obtained  by  the  boring  of  other  wells,  is  a 
question  that  can  only  be  answered  after 
the  boring  of  such  wells. 

It  Is  apparent  that  this  laud  was  not 
suitable  for  cultivation,  when  tested  by  the 
requirements  of  section  3495,  Pol.  Code, 
which  provides:  "That  any  smallest  legal 
subdivision  of  school  lands  shall  be  deemed 
suitable  for  cultivation  if  any  part  not  less 
than  one-half  of  its  area  will,  without  artl- 
flcial  irrigation,  but  with  or  without  the 
clearing  of  timber  or  other  growth  therefrom, 
by  the  ordinary  processes  of  tillage,  produce 
ordinary  agricultural  crops  in  average  quan- 
tity." It  is,  however,  contended,  and  the 
contention  appears  to  be  fully  supported  by 
the  decisions,  that  the  Legislature  has  no 
power  to  limit  the  effect  of  the  constitutional 
provision,  by  prescribing  requisites  not  in- 
cluded therein.  It  is  settled  that  no  narrow 
construction  of  the  only  words  In  the  con- 
stitutional provision  open  to  construction, 
"suitable  for  cultivation,"  should  limit  the 
general  policy  evidenced  by  the  Constitution 
that  lands  should  be  held  in  small  tracts 
and  constitute  homes  for  the  owners.  It  was 
said  by  this  court.  In  Albert  v.  Hobler,  111 
Cal.  398,  400,  43  Pac.  1104,  1105:  "The  Con- 
stitution classifies  all  lands  as  suitable  or 
not  suitable  for  cultivation.  For  the  pur- 
poses of  this  section,  neither  the  Legislature 
nor  the  courts  can  classify  them  otherwise, 
and  It  must  follow  that  whethee  a  pai^k^ar> 
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tract  belongs  to  th6  one  class  or  the  other 
must  always  be  a  question  of  fact."  See, 
also,  Jacobs  v.  Walker,  90  CaL  43,  48,  27 
.  Pac.  48;  Fulton  v.  Brannan,  88  CaL  454, 
450,  26  Pac.  506;  Manley  v.  Cunningham, 
.72  CaL  236,  13  Pac.  622.  The  words  "suit- 
able for  cultivation,"  contained  in  the  con- 
stitutional provision,  have  been  construed  by 
this  court  to  include  "all  lands  ready  for 
occupation,  and  which  by  ordinary  farming 
processes  are  fit  for  agricultural  purposes." 
Manley  v.  Cunningham,  supra;  Fulton  ▼. 
Brannan,  supra.  This,  In  view  of  the  g«i- 
eral  policy  of  the  state  already  referred  to, 
appears  to  be  a  reasonable  construction  of 
the  words  used.  It  could  never  have  been 
Intended  by  the  framers  of  the  Constitution 
to  have  included,  within  the  class  of  lands 
open  in  small  subdivisions  only  to  actual 
settlers,  lands  that  may  in  the  future  be 
made  available  for  successful  cultivation  only 
by  an  extensive  system  of  reclamation,  in 
which  the  co-operation  of  the  owners  of 
other  lands  is  essential,  or  by  some  costly 
system  of  artificial  irrigation,  not  ordinarily 
within  the  reach  of  the  actual  settler  seek- 
ing to  make  a  home  on  which  he  may  rea- 
sonably expect  to  obtain  a  living. 

If  it  be  conceded  that  suflSdent  water 
could  In  the  future  be  obtained  on  the  land 
In  question,  by  artesian  well-boring,  which. 
If  used  in  irrigating  the  same,  would  render 
any  considerable  part  of  it  fit  for  agricultural 
puriwses,  and  this  the  evidence  utterly  falls 
to  show,  the  question  would  then  remain  as 
to  whether  the  development  of  water  In 
this  way  could  be  considered  an  ordinary 
farming  process.  We  have  no  hesitation  in 
answering  this  question  in  the  negative.  An 
attempt  to  so  develop  water  has  nothing 
whatever  to  do,  like  the  clearing  land  of 
timber,  or  even  surface  water,  with  the 
preparation  of  the  soil  for  agricultural  pur- 
poses. It  Is  in  no  proper  sense  of  the  word 
"farming."  It  Is  more  In  the  nature  of  a 
speculative  and  very  costly  effort  to  discover 
an  element  which,  when  discovered,  and,  by 
artificial  methods,  combined  with  the  soil, 
will  render  It  amenable  to  ordinary  farming 
processes.  The  question  as  to  whether  water 
in  sufficient  quantities  will  be  found  several 
hundred  feet  below  the  surface  of  any  par- 
ticular land,  and,  If  found,  whether  the  sup- 
ply will  continue,  must  always  be  more  or 
less  uncertain  of  determination,  and  espe- 
cially uncertain  In  land  of  the  character  of, 
and  situated  as,  the  land  in  controversy. 
However  liberally  the  words  "ordinary  farm- 
ing processes"  may  be  construed,  we  are 
satisfied  that  they  cannot  be  held  to  Include 
such  a  method  for  the  development  of  water. 

There  is  no  analogy  between  this  case  and 
that  of  Fulton  v.  Brannan,  supra,  strongly 
relied  on  by  plaintiff.    The  question  in  that 


case  was  whether  land  which  had  been  ceded 
to  this  state  as  swamp  land,  could,  under 
any  circumstances,  be  held  to  be  land  "suit- 
able for  cultivation,"  within  the  meaning  of 
our  constitutional  provision.  It  was  found 
that  the  land  there  In  question  had  already 
been  reclaimed  by  natnral  causes,  and  by  ordi- 
nary farming  processes  could  be  made  snit- 
able  for  cultivation,  and  that  it  was,  there- 
fore, as  matter  of  fact,  land  "suitable  for 
cultivation,"  within  the  meaning  of  the  Con- 
stitution, and  could  be  disposed  of  only  as 
therein  provided.  It  was  further  declared  In 
the  opinion.  In  effect,  that  the  mere  drainage 
of  land,  so  as  to  render  It  fit  for  the  plow, 
where  the  same  could  be  accomplished  with- 
out the  co-operation  of  others,  and  without 
an  expenditure  greater  than  could  reasonably 
be  expected  from  a  settier  upon  a  tract  of 
320  acres,  was  an  ordinary  tarmhig  process, 
just  as  was  the  clearing  the  land  of  timber 
(Manley  v.  Cunningham,  supra;  Jacobs  v. 
Walker,  supra),  or  the  grabbing  up  of  trees 
and  brush.  We  have  no  disposition  to  ques- 
tion the  correctness  of  this  statement  Th«e 
Is,  however,  a  clear  distinction  between  the 
removal  from  the  surface  of  the  land  of 
things  Interfering  with  the  cultivation  there- 
of, such  as  timber,  brush,  and  water,  and 
the  attempted  development,  by  artesian  well- 
boring,  of  a  sufficient  supply  of  water  with 
which  to  Irrigate  land  absolutely  unfit  for 
agricultural  purposes  unless  artificial  Irriga- 
tion can  be  had.  The  former  is  well  recog- 
nized as  an  ordinary  Incident  of  the  work  of 
the  farmer,  and  the  effect  of  the  proposed 
work  can  be  foreseen  with  certainty.  As  was 
said  In  Fulton  v.  Brannan,  supra :  "Probably 
there  are  few  farms  In  this  state  thoroughly 
cultivated,  some  portion  of  which  has  not 
been  drained.  And  the  drains  must  be  con- 
stantly looked  after."  The  latter  Is  simply 
a  speculative  attempt  Involving  a  very  con- 
siderable expenditure  to  obtain  an  element 
essential  to  render  the  land  at  all  suitable 
for  cultivation. 

We  are  satisfied  that  land,  absolutely  unfit 
for  cultivation,  unless,  by  the  boring  of 
artesian  wells,  water  may,  In  the  future, 
be  developed  in  such  quantities  as  to  render 
It  possible  to  artificially  Irrigate  the  same. 
Is  land  not  suitable  for  cuitlvaUon,  within 
the  meaning  of  our  constitutional  provision. 
This  was  the  situation  as  to  the  land  In 
controversy  at  the  time  that  Eberhart  made 
his  application  to  purchase,  and  went  upon 
the  land  and  commenced  to  Improve  it. 

Our  conclusion  upon  this  question  makes 
It  unnecessary  to  consider  any  other  question 
presented. 

The  appeal  from  the  Judgment,  Is  dismissed, 
and  the  order  denying  a  new  trial  Is  affirmed. 

We  concur:    SHAW,  J. ;  McFARLAND,  J. 
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LITLAND  ▼.  BBERHART  et  al    (L.  A. 

1.461.) 

(Supreme  Court  of  California.    Jan.  17,  1006.) 

Department  1.  Appeal  from  Superior  Govrt, 
Riverside  County;  J.  8.  Noyes,  Judge. 

Action  by  T.  T.  Lltland  against  O.  O. 
Ebertaart  and  another.  From  a  judgment  in 
favor  of  defendants,  and  an  order  denying 
a  new  trial,  the  plaintiff  appeals.  Appeal 
from  judgment  dismissed,  and  order  denying 
a  new  trial  affirmed. 

Collier  &  Carnahan,  Wlthlngton  &  Carter, 
and  Victor  E.  Shaw,  for  appellant  E.  A- 
Meserve,  B.  E.  Powers,  C.  P.  Holland,  Pow- 
ers &  Holland,  and  D.  M.  Hammack,  for  re- 
spondents. 

PER  CURIAM.  This  case  Is  in  all  ma- 
terial respects  the  same  as  that  of  Robin- 
son V.  Eberhart  et  al.  (L.  A.  1,462,  this  day 
decided)  83  Pac.  452.  For  the  reasons  stated 
in  the  opinion  filed  in  that  case,  the  appeal 
from  the  judgment  Is  dismissed,  and  the 
order  denying  a  new  trial  is  afOrmed. 


2  Cai.  App.  m 

DANERI  V.  OAZZOIiA  et  al. 

(Court  of  Appeal,   Third   District,   California, 
Dec  6,  1905.    On  Rehearing,  Jan.  8,  1906.) 

1.  DBEDB  —  DEUvKBT—PBKStncPTioNa— Stat- 
ute. 

The  presumption  of  law  stated  in  Ci» 
Code,  S  1055,  that  a  grant  duly  exeaited  is 
presumed  to  have  been  delivered  at  its  date,  not 
being  expressly  made  conclusive,  it  may  by 
the  express  provisions  of  Code  Civ. .  Proc.,  { 
1961,  be  controverted  by  other  evidence  direct 
or  indirect. 

2.  Attobnet  and  Ci.rENT  — Stipttlations  — 
Ektrt  on  MiNWfES  of  Cottbt. 

Code  Civ.  Proc.  |  283,  gives  an  attorney 
authority  to  bind  his  client  by  his  agreement 
filed  with  the  clerk  or  entered  on  the  minutes 
of  the  court  Held,  that  the  statute  refers 
to  executory  agreements,  and  where  by  a  verbal 
stipulation  one  party  has  received  an  advan- 
tage for  which  he  entered  into  it,  or  another 
party  has  at  his  instance  given  up  some  right 
or  lost  some  advantage,  so  that  it  would  be 
inequitable  for  him  to  insist  that  the  stipula- 
tion was  invalid,  he  will  not  be  permitted  to 
repudiate  it  on  the  ground  that  it  was  not 
entered  on  the  minutes  of  the  court 

[Ed.  Note.— For  cases  In  point   see  vol.   5, 
Cent   Dip.    Attorney   and   Client,   §§    15.5-158; 
vol.  44,  Cent  Dig.  StipulaUons,  U  16-21.] 
8.  Baiob— Effect— Relief  fbom  Admission. 

In  an  action  by  an  administrator  on  a  note 
payable  to  the  intestate,  the  denials  of  the  an- 
swer raised  an  issue  as  to  ownership  of  the 
note,  and  a  separate  defense  was  that  during 
his  lifetime  the  Intestate  had  by  deed  conveyed 
all  his  personal  property  to  his  wife.  For 
the  purpose  of  such  defense  plaintiff's  attorney 
admitted  that  the  deed  was  "duly  executed 
and  delivered,"  and  the  court  erroneously  sus- 
tained a  demurrer  to  the  separate  defense. 
FlaintifTs  attorney  at  the  time  was  Ignorant 
of  the  facts  in  regard  to  the  deed,  and  before 
the  next  trial  served  a  notice  that  he  would 
not  renew  any  admission  previously  made  as 
to  evidence,  neld.  that  it  was  not  an  abuse 
of  discretion  for  the  court  on  the  second  trial 
Cal.Rep.  82-S4  P.— (3 


to  relieve  plaintiff  from  the  admission  and  to 
admit  evidence  of  persons  who  were  present 
at  the  deathbed  of  intestate,  where  the  doed 
was  drawn,  showing  that  the  deed  was  never 
completed  or  delivered  in  the  lifetime  of  in- 
testate, though,  presumably  owing  to  the  ad- 
mission, defendant  had  not  called  the  scrivener 
on  the  first  trial,  and  he  bad  since  died. 

4.  Deeds— Partial  KxEctrriON— Deuvbbt. 

A  deed  to  the  grantor's  wife  having  been 
si|^ed  and  acknowledged  by  the  grantor  and 
witnessed,  the  grantor  directed  the  scrivener  to 
get  the  description  of  the  property  and  then 
to  return  the  deed  to  him,  but  the  grantor  died 
before  the  deed  was  returned,  and  after  his 
death  the  scrivener  inserted  the  description  in 
the  deed  and  caused  it  to  be  recorded,  and  it 
was  then  sent  to  a  son  of  the  grantee,  who 
retained  it.  Held,  that  there  was  no  convey- 
ance of  the  property  to  the  grantee;  it  not 
having  been  completed  nor  delivered  in  the 
lifetime  of  the  grantor. 

5.  Deeds— Partial  ESasctrnoN- Delivebt. 

A  deed  to  the  grantor's  wife  having  been 
8i|;ned  and  aclmowledged  by  the  grantor  and 
witnessed,  the  grantor  directed  the  scrivener 
to  get  the  description  of  the  property  and  then 
to  return  the  deed  to  him,  but  the  grantor  died 
before  the  deed  was  returned,  and  after  his 
death  the  scrivener  inserted  the  description  in 
the  deed  and  caused  it  to  I>e  recorded,  and  it 
was  then  sent  to  a  son  of  the  wife.  The  son 
testified  that  the  grantor  told  the  scrivener 
that  the  wife  was  to  have  that  property,  and 
it  appeared  that  the  members  of  the  family 
supposed  that  the  property  had  been  conveyed 
to  the  wife,  and  it  appeared  that  the  son  acted 
as  the  wife's  agent  and  received  rent  for  the 
land,  and  that  he  had  been  in  possession  of  the 
deed  ever  since  delivered  to  him  by  the  scrivener. 
Held  that  notwithstanding  the  agency  of  the 
son,  there  was  no  conveyance  as  the  deed  was 
not  completed  or  delivered  in  the  lifetime  of 
the  grantor. 

6.  Bills  and  Notes — ^Asbignicent. 

Where  a  husband  undertook  to  convey  all 
bis  property  to  his  wife,  but  the  deed  was 
neither  completed  nor  delivered  within  his  life- 
time, a  note  constituting  a  part  of  his  property 
did  not  pass  thereby  to  the  wife  as  by  an  as- 
signment 

Appeal  from  Superior  Court,  Mariposa 
County;  J.  J.  Trabucco,  Judge. 

Action  by  Ambrose  Daneri,  as  administra- 
tor of  the  estate  of  John  Daneri,  against 
James  S.  Oazzola,  as  administrator  of  the 
estate  of  John  B.  Oazzola,  decensed,  and 
others.  From  a  Judgment  In  favor  of  plain- 
tiff, defendants  appeal.    Affirmed. 

Rehearing  denied  by  Supreme  Court  Febm- 
ary  2,  1906. 

J.  L.  Maddux  and  John  A.  Wall,  for  appel- 
lants.   Congdon  &  Congdon,  for  respondent 

CHIPMAN,  P.  J.  Action  on  a  promissory 
note  executed  by  John  B.  Gazzola  la  his 
lifetime  as  principal,  and  defendants  as  sure- 
ties, and  delivered  to  plaintiff's  intestate  as 
payee.  Defendant  Cuneo  died  before  service 
of  summons,  and  bis  representative  was  not 
made  a  party.  The  action  was  originally 
commenced  in  the  name  of  John  Daneri,  but 
before  the  trial  he  died,  and  plaintiflt  was 
substituted  in  bis  stead.  Defendant  John  B. 
Gazzola  died  pending  an  appeal  to  the  Su- 
preme Court  from  the  judgment  given  at  the 
first  trial,  and  by  supplemental  complaint 
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hla  administrator  was  substituted  In  bis  stoad. 
At  tbe  first  trial  the  court  sustained  a  de- 
murrer to  certain  defenses  interposed  by  an- 
swer of  defendants.  This  was  held  error 
and  a  new  trial  ordered.  139  Cal.  416,  73 
Pac.  179.  At  tbe  second  trial  plaintiff  bad 
Judgment,  from  wbicb,  and  from  tbe  order 
denying  tbeir  motion  for  new  trial,  defend- 
ants appeal. 

Tbe  principal  defense  made  and  now  urged 
is  tbat  plaintiff's  Intestate  had,  before  his 
death,  conveyed  all  his  property,  Including 
tbe  note  In  question,  to  bis  wife,  Angella, 
and  tbat  tbe  administrator  could  not  main- 
tain tbe  action,  as  the  note  did  not  belong 
to  tbe  estate,  but  was  the  property  of 
Angella  Danerl.  This  contention  rests  upon 
the  presumption  tbat  tbe  deed  of  conveyance 
Was  deemed  executed  and  delivered  (Civ. 
Code,  i  1055),  and  on  the  admissions  made  by 
plalntllTs  attorneys  at  tbe  first  trial  that 
the  deed  was  duly  executed  and  delivered. 
It  appears  that  some  20  days  before  bis 
death  plaintiff's  Intestate;  being  then  mortal- 
ly ill,  was  Informed  by  the  attending  physi- 
cian. Dr.  Wheeler,  that  be  could  not  recover, 
and  was  by  blm  advised  to  make  such  dis- 
position of  bis  business  as  he  thought  prop- 
er. Deceased  accordingly  told  Dr.  Wheeler 
to  send  for  one  Murpby,  a  Justice  of  the 
peace,  who  came  the  same  day  (December  5, 
1899),  and  at  the  request  of  deceased  Murpby 
prepared  the  deed  to  question;  it  being  entire- 
ly in  bis  handwriting,  except  the  signature. 
Ambrose  Danerl,  son  of  deceased,  testified: 
"Mr.  Murphy  came  December  6,  1899.  At 
the  direction  of  my  father  Mr.  Murphy  pre- 
pared the  deed  you  bave  shown  me  and  tbe 
deed  was  all  completed  before  Murpby  went 
away,  excepting  the  description  (describing 
certain  land).  Before  Murpby  left  my  father 
signed  his  name  to  the  deed  and  acknowl- 
edged tbe  same.  Tbe  witnesses  also  signed 
at  tbe  same  time.  My  father  told  Murpby 
to  get  the  description  la  tbe  deed,  and  then 
Murpby  was  to  return  the  deed  to  my  father 
— ^my  father  never  saw  tbe  deed  again. 
•  *  •  Shortly  after  bis  death  I  obtained 
tbe  description  I  bave  designated  and  gave 
it  to  Mr.  Murphy,  who  inserted  tbe  same  in 
tbe  deed,  put  the  necessary  stamps  on  tbo 
paper,  and  also  his  acknowledgment,  and  sent 
the  deed  to  Mr.  Bondshu  the  recorder  of  Mari- 
posa county.  A  few  weeks  afterwards  I  re- 
ceived tbe  deed  by  mail  from  Mr.  Murphy." 
The  widow  of  deceased  testified  that  the 
deed  was  not  delivered  to  her,  that  she 
never  saw  it  until  shown  ber  at  the  trial, 
and  tbat  she  knew  nothing  about  the  note. 
Deceased  died  December  25,  1899,  and  the 
deed  was  indorsed :  "Filed  for  record  at  the 
request  of  J.  S.  Murphy,  Jan.  29th,  A.  D. 
1900."  It  was  understood  by  the  family  of 
deceased  tbat  be  bad  deeded  all  his  property 
to  bis  wife  Angella. 

The  statement  on  motion  fof  new  trial 
made  on  tbte  first  appeal  wiis  offerea  lb  evi- 


dence by  defendants  for  tbe  "particular  piir> 
pose  of  showing  that  at  tbe  former  trial  tbe 
plaintiff  admitted  in  open  court  tbat  tbe  deed 
dated  December  6,  1899,  by  John  Danerl  to 
Angella  Danerl,  was  duly  made,  executed, 
and  delivered  by  said  John  Danerl."  By  this 
statement  it  appears  that,  when  defendants 
offered  tbe  deed  in  evidence,  plaintiff  ob- 
jected as  Irrelevant,  incompetent,  and  im- 
material, wbicb  objection  was  sustained. 
Tbe  record  then  shows  tbat  before  tbe  ruling 
of  the  court  "it  was  admitted  tbat  tbe  in- 
strument was  duly  executed  and  delivered 
by  tbe  said  John  Danerl,  and  tbat  there  was 
no  objection  to  tbe  introduction  of  tbe  in- 
strument on  the  ground  that  the  proper 
foundation  was  not  laid."  Before  tbe  sec- 
ond trial  was  commenced  plaintiff  gave  no- 
tice of  a  .mo,tion  for  leave  to  file  a  second 
supplemental  complaint,  and  the  notice  stat- 
ed as  follows:  "The  plaintiff  hereby  gives 
notice  that  the  plaintiff  will  not  make  any 
admission  or  renew  any  admission  hereto- 
fore made  as  to  evidence."  When  tbe  state- 
ment on  motion,  for  new  trial  on  tbe  first 
appeal  was  offered,  counsel  for  plalutiff 
asked  and  obtained  permission  to  state  tbe 
facts  as  to  tbe  admission  made  at  tbe  first 
trial.  Attention  was  called  to  tbe  above  no- 
tice given  22  days  before  tbe  second  trial, 
and  counsel  testified  that  tbe  admission  was 
made  "to  enable  appellants  to  present  tbe 
question  of  law  fairly,  and  n<}t  otherwise. 
We  consented  out  of  good  nature,  and  not 
believing  it  any  way  material.  We  knew 
nothing  of  tbe  facts  about  the  matter,  it 
was  wholly  Immaterial,  as  tbe  court  bad 
ruled  against  tbe  allegations  of  the  answer 
on  that  subject  on  tbe  demurrer,  and  bad 
wholly  rejected  the  evidence  when  offered. 
I  thought  tbe  deed  all  right— it  came  to 
plaintiff's  attorneys  from  plaintiff  himself. 
I  never  Investigated  any  of  tbe  facts  con- 
cerning the  making,  executing,  and  deliver- 
ing of  tbe  deed  until  after  tbe  decision  of 
the  Supreme  Court  reversing  the  judgment  in 
tbe  former  trial."  The  court  found  as  fol- 
lows: "Tbe  facts  covered  by  such  admis- 
sion bad  been  offered  and  ruled  oat  by  tlie 
court  under  previous  rulings  of  tbe  court, 
and)  tbat  tbe  admission  Itself  was  made 
under  Ignorance  of  tbe  real  facts,  was  wholly 
irrelevant  and  immaterial,  was  wholly  un- 
necessary, was  Improvldently  and  carelessly 
made,  and  subserved  no  useful  purpose  what- 
ever, and  that  the  plaintiff  gave  due  and 
timely  notice  of  withdrawal."  On  the  evi- 
dence the  court  found  that  the  deed  in  ques- 
tion was  never  completed  or  delivered  to  the 
grantee  named  therein  during  the  lifetime 
of  the  grantor  and  never  took  effect  as  a 
conveyance. 

1.  The  preeamptlon  of  law  stated  in  nec- 
tioa  1055,  Civil  Code,  that  "a  grant  duly  ex- 
ecuted is  presumed  to  bave  been  delivered  at 
Its  date,"  is  not  expressly  made  conclusive, 
and,  unless  so  made,  "may  be  controverted  by 
other  evidence,  direct  or  indirect"    Code  Civ. 
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Proc.  I  1961;  MiiDoagall  r.  HcDoogaU,  1S5 
OaL  816,  67  Pac  77& 

2.  Appellants  contend  tbat  the  admlsBlon 
made  at  the  first  trial  was  on  a  material 
question,  namely,  the  ownership  of  the  note 
sued  upon,  and  that,  If  the  ownership  was 
In  Angella  Daneri,  the  plaintiff  was  not  en- 
titled to  maintain  the  action,  for  to  do  so 
he  tmart  be  the  legal  owner  with  right  of  poB> 
sefislon  of  the  instrument ;  citing  Kiel  v.  Rear, 
60  Cal.  62 ;  Woodsnm  y.  Cole,  69  Cal.  145,  10 
Pac.  831.  We  think  tlie  denials  of  the  axf 
swer,  apart  from  the  special  defense  set  up  as 
to  the  execution  and  delivery  of  the  deed  to 
which  the  demurrer  was  sustained  (errone- 
ously, as  was  decided  by  the  Supreme  Court), 
raised  an  (etsue  of  ownership.  Defendants 
had  a  right  to. rebut  the  presumption  of  own- 
ership and  possession  of  the  estate  of  John 
Daneri,  deceased,  which  arose  from  the  pos- 
session of  the  note  by  the  -  administrator ; 
and  we  think  the  deed  on  its  face,  its.  delivery 
admitted,  tended  to  rebut  that  presumption. 
While  this  is  true,  it  is  manifest  that  the  ad- 
mission was  made  with  reference  to  the  spe- 
cial defense  pleaded,  and  to  which  a  demurrer 
was  sustained.  As  the  court  refused  to  admit 
the  deed  as  evidence  for  any  purpose,  though 
erroneously,  we  cannot  see  tibat  the  admission 
by  counsel  that  the  deed  was  duly  executed 
and  delivered  should  now,  under  tlie  circum- 
stances disclosed,  estop  plaintiff  from  show- 
ing the  truth  concerning  the  fact.  The  deed 
was  admitted  in  evidence  at  the  last  triaU 
and  the  only  question  now  Is,  did  the  court 
err  in  permitting  plaintiff's  counsel  to  wlthr. 
draw  the  admission  made  at  the  first  trial 
and  to  show  the  true  facts  In  the  case?  Sec- 
tion 28S,  Code  Civ.  Proc.,  provides:  "An 
attorney  and  counsellor  shall  have  authority : 
1,  to  bind  his  client  in  any  steps  of  an  action 
or  proceeding  by  his  agreement  filed  with. the 
clerk,  or  «itered  upon  the  minutes  of  the 
court,  and  not  otlierwise."  In  this  case,  no 
question  arises  as  to  tlie  making  of  the  ad- 
missioB,  for  it  appears  in  the  record.  It 
has  been  held,  under  this  section,  that  it  re- 
fers to  the  executory  agreements,-  sind  not  to 
those  which  have  been,  wholly  or  in  par^ 
ttzecnted,  and  that  tlie.  section  do«s  not  re- 
quire a  construction  that  In  no  instance)  shall 
the  attorney's  agreement  made  in  behalf  of 
his  client  be  binding,  unless  entered  in  the 
minutes  of  the  court  or  filed  with  the  clerk. 
But  where  by  a  verbal  stipulation  one  party 
has  received  tlie  advantage  for  which  he  en- 
tered into  it,  or  the  party  has,  at  tils  instance, 
giveof  op  some  right  or  lost  some  advantage, 
so  that  it  would  be  ineqtiltable  for  him.  to  in- 
sist tliat  ttia  stipulation  was  invalid,  he  will 
not  be  permitted  to  repudiate  the  obligation 
of  his  own  agreement  upon  tlie -ground  that  it 
had  not  been  entered  In  the  minutes  of  tiie< 
court.  Reclamation  District  v.  Hamilton, 
112  CaL  603,  009,  44  Pac.  1074;  Hearile  v.  De 
lonng.  111  Cal.  378,  48  Pat  1108;  Smith  v. 
Wblttler,  95  Cal.  279,  287,  30  Pac.  529.  The 
ODljr  aoggested  advantage  which  defendants 


have  suffered  Is  tbat  since  (be  first  trial  Mur- 
phy had  died,  and  that  be  was  not  called  at 
the  first  trial  presumably  because  of  the  ad- 
mission, and  his  testimony  has  thus  been  lost 
to  defendants.  It  Is  not  claimed  tbat  Mur- 
phy would  have  testified  to  the  undisputed 
facts  different  from  those  narrated  by  tliree 
sons  of  deceased  as  to  what  occurred  when 
the  deed  was  executed.  The  admission  was 
not  of  the  character  referred  to  In  the  above 
cases,  and  did  not  partake  of  the  nature  of 
mutual  contract,  as  in  some  cases;  nor  does 
it  fall  under  another  class  mentioned  in  the 
cases  where  the  attempted  withdrawal  is 
manifestly  to  inconvenience  the  other  party 
or  would  tend  to  defeat  the  ends  of  justice. 

There,  is  a  still  further  class  of  admis- 
sions mentioned  in  the  cases,  a  general  ad- 
mission In  the  course  of  the  trial  which  ob- 
viously could  not  have  been  intended  to  hold 
good  at  a  second  trial — admissions  made  to- 
facilitate  the  trial.  It  was  said  In  Weisbrod 
V.  Chicago,  etc.,  R.  Company,  20  Wis.  421: 
"Such  admissions  are  freouently  made  for 
the  purpose  of  saving  time  where  counsel  are  - 
confident  of  success  upon  some  other  point; 
and .  when  so  made  they  are  always  undeiv 
stood  to  have  reference  to  the  trial  then  - 
pending,,  and  not  as  stipulations  which  shall 
bind  at  any  future  trial."  There  was  noth-. 
Ing  connected  with  the  circumstances  or  rea* 
sons  for  making  the  admission  which  Indi- 
cated that  plaintiff's  attorneys  made  it  witb 
knowledge  of  the  facts,  aqd  the  uncontr»^ 
dieted  testimony  is  that  plaintiff's  attorney* 
were  thm  ignorant  of  the  very  important 
facts  subsequently  brought  to  their  knowl- 
edge. If  defendants'  attorneys  were  also  Ig^ 
norant  of  the  facts,  which  is  altogether  prob- 
able, there  would  be  injustice  in  allowing 
them  to  profit  by  the  mutual  Ignorance  ot 
counsel  for  both  parties.  If  they  knew  the 
facts  and  concealed  them  from  plaintiff's 
counsel  (which  we  are  unwlIUng  to  believe), 
it  would  be  equally  nnjuat  to  hold  the  ad- 
mission to  be  irrevocable.  It  cannot  be  as- 
sumed that  Murphy,  If  alive,  would  have  tes- 
tified directly  opposite  to  the  witnesses  who 
were  present  at  the  bedside  of  John  Daneri. 
or  would  dispute  the  testimony  of  his  widow, 
the  grantee  of  the  deed,  whose  statements 
were  against  her  interest  The  grantor  lived 
for  20  days  after  the  date  of  the  acknowl- 
edgment (December  6th),  and  It  is  alto- 
getlier  probable  that  the  deed  was  not  com- 
pleted and  delivered  during  this  time,  or  it 
would  have  been  sooner  recorded  than  Jau- 
nary  29th  following.  There  can  be  little 
doubt  that  the  deed  was  not  completed  prior- 
to  the  grantor's  death,  that  It  was  never 
shown  him  after  December  '5th,  and  tbat  tt. 
was  never,  in  fact,  delivered  to  the  grantee. 
nor  to  any  person  for  her.  Certainly  th» 
trial  court  was  fully  warranted  from  the  evi- 
dence In  finding  the  facts  as  It  did.  A  deed 
has  no  validity  without  delivery.  Gould  v. 
Wise,  97  Cal.  582,  82  Pac  570,  38  Pac.  323;. 
Black  T.  Sharkey,  104  CaL  279,  87  Pac.  889; 
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Whitney  ▼.  Am.  Ins.  Co.,  127  Cal.  464,  59 
Tac.  S97.  There  not  only  Is  evidence  of  de- 
livery -wanting,  but  positive  evidence  that 
there  was  no  delivery,  and  evidence,  also, 
that  the  deed  was  to  have  been  returned  to 
the  grantor  vyhen  completed.  He,  In  fact, 
never  lost  control  of  It 

In  Scaife  v.  Western  M.  C.  L.  Co.,  90  Fed. 
238,  33  C.  C.  A.  47,  a  bill  of  exceptions,  In 
which  the  agency  of  one  Flemming  was  ad- 
mitted, the  bill  was  admitted  at  the  second 
trial  to  show  this  admission.  The  court 
said :  "Admissions  of  a  party  are  always 
competent  evidence  against  him,  and  there 
seems  to  be  no  reason  why  a  distinct  and 
formal  admission  signed  by  an  attorney  of 
record  upon  a  former  trial,  and  not  with- 
drawn or  modified,  should  not  be  competent 
evidence."  But  here  the  admission  was 
withdrawn  some  days  before  the  trial.  In 
Volsln  V.  Commercial  Mut  Ina.  Co.  (Sup.) 
22  N.  T.  Supp.  34S,  at  a  former  trial  the 
genuineness  of  a  certain  paper  was  admitted 
by  the  defendants'  counsel.  The  court  said: 
"We  think  that  without  at  least  some  notice 
of  the  withdrawal  of  this  admission  the  coun- 
sel for  the  plalntlfF  have  a  right  to  rely 
thereon  on  any  subsequent  trial."  Mr.  Jones 
says:  "Admissions  made  by  parties  or  their 
attorneys  In  their  pleadings  in  the  action,  or 
by  stipulations  as  to  facts,  or  by  dispensing 
with  certain  proofs,  may  be  withdrawn  if 
not  true,  provided  there  remains  sufficient 
time  fttr  the  other  party  in  which  to  prepare 
his  case,  and  provided  such  party  has  not 
been  Injured  by  relying  on  such  admissions. 
Such  admissions  will  not  be  allowed  to  be 
withdrawn,  however,  tf  the  situation  of  the 
parties  has  been  substantially  changed,  as  by 
the  death  of  a  party  or  of  a  witness."  1  Jones 
on  Ev.  ^  276.  In  Franklin  v.  National  Ins. 
Co.,  48  Mo.  491,  there  was  an  express  agree- 
ment by  stipulation  of  counsel  for  both  par- 
ties that  "appellant  might  withdraw  its  an- 
swer and  Interpose  a  demurrer  to  the  peti- 
tion; and,  should  it  be  overruled,  then  the 
appellant  was  to  allow  final  judgment  to  be 
entered  thereon,  retaining  the  right  to  ap- 
peal." The  demurrer  was  overruled  and 
final  judgment  rendered  thereon.  After- 
wards appellant  moved  the  court  for  leave 
to  withdraw  Its  stipulation  and  also  Its  de- 
murrer and  for  leave  to  answer.  The  mo- 
tion was  denied.  The  court,  in  sustaining 
the  ruling,  said:  "A  party  cannot  be  allowed 
to  make  an  express  agreement  and  avail  him- 
self of  its  advantages  If  it  resulted  in  his 
favor,  bat  not  be  bound  by  It  if  It  happens 
to  prove  disadvantageous."  It  Is  stated  in 
1  Am.  Sc  Eng.  Bncy.  p.  699,  that  "admissions 
may  be  proved  even  on  a  subsequent  trial 
of  the  cause,  if,  from  the  language  used  at 
the  time  and  the  surrounding  circumstances, 
they  appear  not  to  have  been  limited  to  the 
former  trial."  See  note  2,  dtlng  many 
cases  In  support  of  the  text.  In  a  clear  case 
of  mistake,  or  for  other  good  cause,  the  court 
may  allow  a  party  to  recede  from  his. stipula- 
tion.   20  Eng.  PL  &  Pr.  p.  613,  and  note  S. 


We  thlhk  it  qufte  obvlons,  from  the  circum- 
stances disclosed  here,  that  the  admission 
was  made  with  reference  to  the  then  pend- 
ing trial,  as  well,  also,  as  to  a  particular  de- 
fense then  made  which  the  conrt  at  the  time 
held  not  to  be  good.  Furthermore,  the  ad- 
mission was  made  under  mistake  of  fact, 
from  which,  we  think,  the  court  could  relieve 
plaintiff,  and  in  doing  so  did  not  abuse  Its 
discretion. 

Appellants  claim  that  nothing  in  the  rec- 
ord shows  any  order  of  the  court  allowing 
the  withdrawal  of  the  admission.  It  was  so 
treated  at  the  trial,  and,  besides,  we  do  not 
think  an  order  was  necessary  in  view  of  all 
the  facts. 

The  judgment  and  order  are  affirmed. 

We  concur:  BUCKLES.  J.;  McIiAUGH- 
LIN,  J. 

Petition  for  Rehearing; 

CHIPMAN,  J.  In  the  application  to  have 
the  evidence  re-examined  our  attention  Is 
called  to  certain  facts  which  were  not  men- 
tioned in  the  opinion.  But  they  do  not 
change  the  fact,  found  by  the  court  on  suffi- 
cient evidence,  that  the  deed  was  not  com- 
pleted nor  delivered  In  the  lifetime  of  de- 
ceased, Daneri.  Whatever  claim  the  widow 
had  to  the  note,  or  the  chose  In  action  (the 
suit  on  the  note  at  Danerl's  death),  came 
through  the  deed.  The  testimony  of  Frank 
Daneri  that  his  father  told  Murphy  he 
wished  his  mother  to  have  all  'the  property 
was  no  doubt  true,  but  that  Is  precisely  what 
Murphy  undertook  to  bring  about  by  the  deed 
conveying  all  the  property,  but  failed.  Mrs. 
Daneri  testified  that  all  the  property  belong- 
ed to  her  "and  family."  But  It  was  because 
It  was  6npix)sed  that  the  deed  conveyed  the 
property  that  she  claimed  It  At  the  same 
time  she  testified  that  she  knew  nothing 
about  the  note.  It  Is  true,  also,  that  the 
members  of  the  family  supposed  that  the 
property  had  been  deeded;  and  it  is  true  that 
the  validity  of  the  deed  was  not  questioned 
until  after  Murphy's  death.  There  was  evi- 
dence that  Ambrose  Daneri  had  acted  as  his 
mother's  agent  and  had  received  rent  for 
the  land  and  paid  it  to  her,  and  that  he  had 
been  in  possession  of  the  deed  ever  since 
Murphy  delivered  It  to  him,  and  that  bis 
mother  bad  received  payments  on  the  note. 
There  was  no  evidence  as  to  the  scope  of 
the  agency  referred  to  above.  But  if  it  be 
assumed  that  it  was  an  agency  to  manage 
the  property  for  his  mother,  and  if  the  other 
facts  above  narrated  be  admitted,  still  the 
controlling  fact  remains  that  the  attempt  to 
convey  the  property  to  Mrs.  Daneri  was 
abortive. 

The  point  Is  now  made  for  the  first  time 
tiiat  the  deed  was  sufficient  to  carry  an  as- 
signment of  the  chose  in  action,  and  It  Is  im- 
material that  it  was .  incomplete  as  to  the 
land,  and  that  manual  delivery  of  the  note 
was  not  essential:  citing  Drlscoll  v.  Drlscoll, 
143  Cal.  528.  77  Pac  471.  This  case  is  In- 
structive and  covers  some  of  \he  features  td 
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tbe  present  case.  If  tbe  deed  In  question  had 
been  completed  and  delivered,  we  would  have 
the  case  dlacossed  in  DriscoU  r.  Drlscoll. 
Bnt  the  grantor  here  told  the  notary  to  com- 
plete it  and  return  It  to  blm,  presumably  for 
hl8  examination,  and  thereafter  to  be  deliv- 
ered, should  he  determine  to  so  dispose  of 
It  He  never  saw  It  afterwards,  and  It  waa 
not  completed  or  delivered  until  after  his 
death,  and  was  then  delivered  to  the  son, 
and  never  was  delivered  to  the  grantee.  We 
are  unable  to  discover  any  legal  ground  upon 
which  the  deed  can  be  held  to  have  conveyed 
the  note  or  the  chose  In  action.  Upon  tbe 
other  point  in  the  case  we  also  adhere  to 
onr  former  decision. 
Rehearing  denied. 

We    concur:    McLAUGHLIN,    J.;     BUC- 
KLES, J. 


1  Cal.  App.  115 

PACIFIC  PAVING  CO.  v.  VIZELICH  et  aL 

(Court  of  Appeal,  Third  District,  California. 
Dec.  20,  1905.) 

L  Attobnut  and  Oliert— Awthobitt  of  At- 
TOBNET— Evidence. 

Evidence  examined,  and  held  to  Justify  the 
court  In  finding  that  a  defendant  knew  that  he 
was  represented  by  a  firm  of  attorneys,  that 
they  had  filed  a  stipulation  for  judgment,  and 
that  he  bad  made  no  objection  to  their  action, 
so  that  he  was  bound  thereby. 
2.  Teiai,— Findings— StTFTiciENCT. 

Where  the  trial  court  property  found,  on 
motion  to  set  aside  a  stipulation  for  judgment 
filed  on  behalf  of  a  defendant,  that  the  attorneys 
filing  the  stipulation  had  authority  from  him 
and  that  the  stipulation  was  binding,  it  was 
not  necessary  to  make  findings  on  issues  raised 
by  pleadings  filed  by  him. 

Appeal  from  Superior  Court,  San  Joaquin 
County;  W.  B.  Nutter,  Judge. 

Action  by  the  Padflc  Paving  Company 
against  Nicholas  Vlsellch  and  George  Fink- 
bohner.  From  a  judgment  In  favor  of 
plaintiff,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  defendant  Flnkbohner 
appeals.    Affirmed. 

See  74  Pac.  3S2;  82  Pac.  82: 

J.  B.  Webster  and  C.  H.  Falrall,  for  ap- 
pellant W.  J.  Bartnett  and  Loutitt  &  Lou- 
titt  for  respondent 

CHIPMAN,  P.  J.  Appeal  by  defendant 
George  Finkbohner  from  a  judgment  and 
order  denying  motion  for  a  new  trial  in  an 
action  upon  a  street  assessment  The  judg- 
ment was  entered  on  a  stipulation  of  atto^ 
neys  assuming  to  represent  defendants,  tn* 
eluding  Finkbohner.  The  authority  of  at- 
torneys so  to  act  is  disputed  by  FinkbcAner. 
His  motion  to  vacate  and  set  aside  the  stip- 
ulation under  which  Judgment  was  entered 
against  blm  was  denied.  He  appeals  from 
the  judgment;  also  from  tbe  order  denying 
bis  motion  for  a  new  trial,  and  the  principal 
question  Is,  did  the  court  err  In  refusing  to 
vacate  and  set  aside  the  stipulation? 

There   was   an   appeal   to   the    Supreme 


Court  from  tlie  judgmeat;  the  purpose  being 
to  cause  the  reversal  of  tbe  order  of  March 
12,  1900,  refusing  to  vacate  and  set  aside 
as  void  tbe  stipulation  on  which  Judgment 
was  entered,  and  also  to  cause  the  reversal 
of  the  order  dismissing  the  action  as  to 
Finkbohner.  The  court  reversed  the  Judg- 
ment of  dismissal,  but  did  not  set  aside  the 
stipulation.  The  court,  however,  on  the 
facts  there  presented,  held  that  the  trial 
court  "was  not  warranted  in  finding,  upon 
his  [Finkbohner's]  motion,  that  there  was 
no  appearance  made  by  said  defendant  even 
although  the  attorneys  had  not  been  author- 
ized to  appear  for  him."  But  the  court  said: 
"We  see  no  reason  why  said  defendant  may 
not  renew  his  motion  to  set  aside  the  stip- 
ulation." 141  Cal.  4,  74  Pac.  352.  At  the 
retrial  the  court  on  July  29,  1904,  made 
findings  and  entered  judgment  The  court 
found:  "That  the  above-named  parties  on 
the  28th  day  of  April,  1807,  signed  and  filed 
herein  a  stipulation  in  the  words  and  figures 
following,  to  wit:  'It  la  stipulated  and 
agreed:  That  the  defendants  in  the  above- 
enUtied  action  need  not  file  an  answer  In 
said  actions,  but  that  the  said  actions  shall 
abide  by  the  result  of  the  action  of  the  Pacif- 
ic Paving  Company  v.  J.  L.  Mowbray,  5,163, 
and  whatever  Judgment  may  be  finally 
entered  in  said  action  shall  be  also  entered 
in  each  of  the  above-entitied  cases,  whether 
the  same  be  in  favor  of  the  plaintiff  or  de- 
fendant; and  If  In  favor  of  the  plaintiff, 
then  In  each  case  according  to  the  prayer 
of  tbe  complaint.  Dated  April  23,  1897. 
James  A.  Loutitt  Attorney  for  Plaintiff. 
F.  H.  Gould  and  James  H.  Budd,  Attorneys 
for  Defendants.'  That  the  judgment  waa 
finally  entered  In  said  action  of  Pacific  Pav- 
ing Company  y.  J.  L.  Mowbray,  Number 
5,163,  in  favor  of  tbe  above-named  plaintiff. 
That  thereafter,  to  wit  on  the  12th  day  of 
September,  1900,  Judgment  herein  was  duly 
given,  made,  and  entered  according  to  said 
stipulation  in  favor  of  plaintiff  and  against 
said  Nicholas  Vizellcb  •  •  •  and  for  the 
foreclosure  of  tbe  lien  mentioned  In  the 
complaint"  As  conclusions  of  law  "from 
the  foregoing  facts  the  court  decides  that 
plaintiff  is  entltied  to  judgment  herein 
against  said  defendant  Geo.  Finkbohner,  on 
said  stipulation,"  etc.  Judgment  followed 
accordingly.  The  second  appeal  from  the 
judgment  was  heard  In  this  court  and  the 
judgment  was  affirmed  July  6,  1905.  Pacific 
Paving  Co.  V.  VIzeUch,  82  Pac.  82.  The 
appeal  from  the  order  denying  new  trial 
comes  up  on  a  separate  transcript  and  is 
the  matter  now  before  us. 

Respondent  makes  the  point  that  under 
section  051,  Code  of  ClvU  Procedure,  and 
rule  29,  the  bill  of  exceptions  is  Insufilclent 
The  view  we  have  taken  of  the  case  makes 
It  unnecessary  to  consider  the  point  The 
complaint  was  filed  December  2,  1903,  and 
summons  Issued  January  6|  1894.  The  n- 
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turn  of  the  summons  was  made  December 
19,  1800,  by  affidavit  of  the  person  who  serv- 
ed It  It  stated  that  service  was  made  "by 
delivering  to  said  George  Flnkbohner  person- 
ally on  said  IStb  day  of  January,  1804,  In 
eald  county  of  San  Joaquin,  a  copy  of  said 
summons,  to  which  was  attached  a  copy  of 
the  complaint  filed  In  the  said  action."  There 
were  several  landowners,  defendants  In  nu- 
merous similar  actions,  who  under  a  written 
agreement  formed  a  committee  to  conduct 
the  defense.  This  agreement  was  signed  by 
all  of  the  defendants.  Including  defendant 
Vlzellch,  but  defendant  Finlcbohner  did  not 
Sign  the  agreement  Messrs.  James  H.  & 
J.  EL  Budd  appeared  for  all  the  defendants, 
and  In  this  action,  on  January  22,  1894,  filed 
a  demurrer  to  the  complaint  which  was  on 
January  20,  1804,  overruled,  and  defendants 
given  20  days  to  answer,  which  was  extend- 
ed 20  days  by  stipulation.  Lis  pendens  was 
recorded  on  January  28,  1896.  The  stipula- 
tion In  this  action  and  18  other  actions  here- 
inbefore set  forth,  dated  April  23,  1897,  was 
filed  in  this  action  on  April  28,  1807,  signed 
by  James  A.  Loutitt  attorney  for  plaintiff, 
and  F.  H.  Gould  and  James  H.  &  J.  B. 
Budd,  attorneys  for  defendants.  It  appears 
that  Vizeltcb  was  the  owner  of  the  property 
Involved  when  the  action  was  commenced, 
and  on  April  11,  189G,  deeded  it  to  Flnk- 
bohner,  who  "held  a  mortgage  before  this 
Birit  was  brought  and  until  he  got  the  deed." 
Defendant  Finkbohner  made  affidavit  in  sup- 
port of  bis  motion  in  which  he  deposed 
that  he  never  employed  or  authorized  the 
employment  of  F.  H.  Gould,  James  H.  & 
J.  B.  Budd,  or  either  of  them,  or  any  other 
attorney  or  person,  to  appear  for  him  in  tfals 
action  or  to  file  a  demurrer  or  to  enter  Into 
or  file  any  stipulation  whatever,  until  the 
29th  of  November,  1809,  when  he  employed 
3.  B.  Webster,  an  attorney  of  the  court,  to 
appear  for  him  therein;  that  be  did  not  know 
that  any  demurrer  or  any  stipulation  bad 
been  made  or  filed  or  any  appearance  entered 
(or  him  prior  to  said  date,  and,  on  being 
Informed  on  that  day  "by  said  Webster  that 
mid  stipulation  had  been  entered  Into,  he  In- 
Btracted  said  Webster  to  take  Immediate 
steps  to  set  the  same  aside.  The  first  step 
taken,  so  far  as  the  record  sbows^  was  the 
motion  of  March  12, 1000,  on  that  day  denied, 
and  It  was  this  motion  that  was  renewed  by 
^rvlce  of  notice  March  16,  1904,  beard  on 

♦he  day  of  March,  1904,  and  denied 

An  June  13,  1904.  The  affidavit  of  Finkboh- 
ner used  at  that  hearing  Is  dated  In  Novem- 
ber, 1899.  John  E.  Bndd  testified  at  a  for> 
mer  hearing  that  he  never  had  any  conversa- 
tion with  Finkbohner  touching  the  agree- 
ment signed  by  Vlzellch  and  the  other  de- 
fendants, parties  to  It  James  A.  Loutitt 
made  affidavit  that  he  was  a  member  of  the 
law  firm  having  charge  of  the  action  for 
plaintiff  until  January  1,  1894,  when  the 
fltm  was  dissolved,,  and  that  thereafter  h« 


had  and  now  has  exclusive  charge  of  tbe 
action  for  plaintiff  as  one  of  his  attorneys. 
He  sets  forth  certain  proceedings  In  the  case 
heretofore  stated,  including  service  of  sum- 
ttions  and  other  steps  taken,  and  that  tbe 
firm  of  Budd  &  Budd  were  duly  licensed  at- 
torneys at  law  o>f  good  standing  and  repute. 
His  afndavlt  made  at  the  first  hearing  of  the 
motion  and  on  its  renewal  is  dated  December 
13,  1899,  and  states  that  duHng  tbe  pend- 
ency of  the  action  and  since  tbe  service  of 
summons  he  "has  bad  no  less  than  half  a 
dozen  Interviews  with  said  George  Fink- 
bohner in  regard  to  said  litigation  and  the 
status  of  said  Finkbohner  to  tbe  same,  and 
in  such  Interviews  had  from  time  to  time, 
as  the  same  arose  and  occurred,  stated  the 
facts  concerning  tbe  same  to  said  Finkboh- 
ner, and  Informed  him  of  the  fact  In  par- 
ticular that  the  said  litigation  In  which  the 
said  Finkbohner  was  Interested  as  a  party 
was  by  stipulation  and  agreement  continued 
and  held  in  abeyance  until,  and  was  to  be 
governed  by  and  depended  upon,  the  final 
determination  of  that  certain  action  pending 
In  the  same  court  by  the  same  plaintltt 
against  one  J.  L.  Mowbray,  No.  5,163,  and 
like  disposition  to  be  made  herein  as  by  tbe 
terms  of  said  stipujiatlon  provided,  and  that 
affiant  now  for  tbe  first  time  learned  or  bad 
any  intimation  from  any  source  that  the 
said  Finkbohner  bad  given  no  authority 
to  tbe  said  attorneys  who  appeared  for 
him  as  attorney  to  so  appear  or  to  repre- 
sent him  in  said  action;  that  although  this 
said  action  had  been  pending  for  more  than 
five  years,  said  defendant  after  being  regu- 
larly and  duly  served  with  summons  herein 
on  January  13,  1894,  made  no  appearance  In 
said  cause,  except  as  made  by  and  through 
the  said  attorneys,  but  has  at  all  times  up 

to day  of  November,  1800,  led  plaintiff 

and  this  affiant  to  believe,  and  they  have 
believed,  that  said  defendant  was  duly  and 
regularly  represented  by  sold  attorneys,  with 
full  power  and  authority  from  him,  said 
defendant,  as  to  tbe  same,  and  so  believing 
and  relying  plaintiff  and  this  affiant  as  at- 
torney for  said  plaintiff  have  acted  thereon, 
and  entered  no  default  against  defendant 
for  his  alleged  nonappearance,  as  they  other- 
wise would  have  done."  O.  K.  McMurray, 
an  attorney  at  law,  deposed  that  on  the  for- 
mer hearing  of  tbe  motion  to  dismiss  this  ac- 
tion he  appeared  for  tbe  attorneys  associat- 
ed with  Mr.  Loutitt  and  was  present  at  the 
hearing,  and  that  at  the  hearing  defendant 
Finkbohner  testified,  among  other  things, 
"that  he  did  know  tbe  above-entitled 
suit  was  pending  and  that  said  defendant 
Vlzellch  -wae  fighting  said  case;  that  he  ftir- 
ther  knew  of  the  case  because  he  found  a 
copy  of  tbe  summons  and  complaint  left  at 
his  house  over  five  years  ago  during  bis 
absence;,  that  he  did  not  think  he  received 
the  same  personally;  but,  if  any  one  swears 
that  he  secv^  blm  personally,  h^  would  not 
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■ay  that  it  was  not  so,  aa  It  is  so  long  ago." 
It  was  admitted  that  Finlcbohner  had  tor- 
merly  testified,  among  other  things,  denying 
that  he  ever  had  any  conversation  with  At- 
torney Lontitt  In  which  he  was  informed  that 
any  one  had  appeared  for  him  or  acted  for 
bim,  and  that  he  talked  with  said  Loutitt 
bnt  once  about  said  action,  and  that  was  in 
November,  1809,  and  Just  before  he  had 
employed  Webster  as  his  attorney;  and  It 
was  admitted  that  be  further  testified  at 
that  time  substantially  as  stated  by  Attorney 
HcMurray.  Upon  these  facts  the  court  de- 
nied the  motion,  and  we  think  there  was  evi- 
dence sufficient  to  support  the  order.  See 
opinion  in  same  case  on  first  appeal  (141  Cal. 
4,  74  Pac.  332),  where  on  much  the  same 
facts  the  Supreme  Court  seems  to  have  been 
similarly  impressed,  though  not  called  upon 
to  decide  the  point 

Appellant's  counsel  in  their  brief  have, 
with  much  Industry  and  clearness,  stated  the 
rules  as  laid  down  by  the  authorities  govern- 
ing the  power  and  duty  of  the  courts  con- 
cerning the  acts  of  attorneys  assuming  to 
r^resent  clients  without  authority  to  do  so. 
It  Is  not  necessary  in  this  case  to  review  the 
authorities.  We  had  occasion  recently  to  dis- 
cuss the  question  to  some  e.\tent  in  the  case 
of  Danerl  v.  Gazzola,  83  Pac.  455,  where 
some  of  the  rules  are  stated.  In  the  present 
case  it  must  be  admitted  that  the  appearance 
for  Finkl)ohner  and  the  stipulation  to  which 
be  was  made  a  party  were  without  his  pre- 
vious authority.  The  only  question  before 
us  concerns  the  effect  of  bis  conduct  after 
be  was  served  with  summons  and  after  be 
knew  of  the  appearance  and  the  stipulation. 
That  the  court  had  the  power  to  determine 
whether  be  had  knowledge  or  was  charged 
with  the  means  of  knowledge  that  tlie  stipu- 
lation had  been  entered  into,  and  had  dis- 
cretion to  relieve  him  from  its  eftect,  al- 
though he  had  such  knowledge,  we  think 
the  authorities  cited  by  appellant  fully  ea- 
tabllsb.  The  evidence  does  not  seem  to  call 
for  extended  comment.  Appellant  knew  the 
action  was  pending  against  falm  as  early 
as  January  13,  18di,  when  summons  was 
served.  A  demurrer  had  been  filed  In  his 
behalf  on  January  22,  and  overruled  on  Janu- 
ary 29,  1894.  He  took  a  deed  to  the  prop- 
erty on  April  11,  1896k  with  knowledge  of 
the  pendency  of  the  action,  and  must  be 
presumed  to  have  known  that  his  title  was 
affected  by  this  action.  Attorney  Loutitt  tes- 
tified on  December  13,  1899,  that  be  had  fre- 
quent conversations  prior  thereto  with  appel- 
lant, and  informed  him  particularly  as  to  the 
stipulation.  Appellant  suggests  as  to  this 
fact  that  this  infcwmation  may  liave  been 
Imparted  after  November  29,  1809,  when  ap- 
pellant testified  he  first  learned  of  the  stipu- 
lation. But  it  must  not  be  overlooked  that 
the  trial  court  may  have  disbelieved  appellant. 
In  view  of  all  the  facts  disclosed,  or  deter- 
mined that  his  memory  was  at  fault.  The 
stipulation  was  on  file  in  the  case  April  28, 


1887,  and  yet  be  took  no  action  to  bare  It 
set  aside  for  18  months.  The  court  probably 
took  into  view  the  fact  that  be  was  in  default 
all  this  time,  and  that,  having  knowledge  of 
the  action,  he  would  have  answered  If  he 
were  not  acquiescing  in  the  stipulation.  We 
think  the  evidence  justified  the  court  in  con- 
cluding that  appellant  knew  of  the  stipulation 
many  months  before  he  moved  to  set  it  aside, 
and  was  content  to  let  It  stand.  We  cannot 
say  that  the  court  abused  Its  discretion  In 
refusing  to  relieve  appellant  from  the  stipu- 
lation. Plaintiff  had  relied  upon  it  in  good 
faith,  and  had  acted  uimn  it  in  omitting  to 
take  the  default  of  apiwllant,  and  In  moving 
forward  with  tbls  case  and  other  cases  In 
reliance  upon  It  Appellant's  knowledge  of 
the  stipulation  and  apparent  acquiescence  ex^ 
dude  the  idea  of  fraud  or  mistakeu  He  does 
not  attempt  to  show  wherein  he  has  suffered 
by  the  ruling  of  the  court  His  c(HitentIon  is 
that  he  never  entered  Into  the  stipulatloo. 
He  attempts  no  excuse  for  his  neglect  for 
over  five  years  to  answer  after  summons  was 
served,  and  gives  no  reason  for  his  not  having 
moved  promptly  to  set  aside  the  stipulation, 
except  want  of  knowledge,  as  to  which  the 
court  found  against  Urn. 

Error  is  claimed  because  the  court  failed 
to  find  on  all  the  issues.  The  issues  referred 
to  are  presented  in  appellant's  answer  and 
cross-complaint  In  this  pleading  the  same 
defense  Is  set  up  as  was  involved  in  the  mo- 
tion to  set  aside  the  stipulation,  and  the  mat- 
ter was  fully  beard  and  was  disposed  of  in 
denying  the  motion.  We  do  not  think  the 
defease  set  up  In  this  pleading  could  be 
entertained  until  after  the  stipulation  was 
set  aside;  and,  as  this  was  refused,  there 
was  no  necessity  for  findings  on  this  pleading. 
In  short  the  stipulation  standing,  It  was  the 
duty  of  the  court  to  enter  Judgement  in  ac- 
cordance with  its  provisions.  See  opinion  in 
second  appeal.  Pacific  Paving  Co.  ▼.  Vizeiich, 
82  Paa  82. 

The  order  denying  motion  for  a  new  trial 
Is  affirmed. 

We  concur:  BUCKLKS,  J.;  MCLAUGH- 
LIN, J. 


2  Cal.  Aop.  314 
WIESTNER  et  al.  v.  CALIFORNIA  COKE 
&  GAS  CO. 

(Court  of  Appeal,  Second  District,  California. 

Dec  1,  1905.) 

Sales— Action  fob  Pbice— Finoikqs. 

In  nn  nction  for  the  price  of  goods  sold, 
the  complnint  alleged  that  plaintiff  sold  to  de- 
fendant goods  of  the  value  of  $999.6S,  which, 
with  interest,  amounted  to  $1,015.70,  and  that 
no  part  thereof  had  been  paid,  except  the  sum 
of  $300,  leaving  a  balance  of  $715.70.  The 
iindings  were  that  plaintiff  sold  to  defendant 
"goods,  wares,  and  merchandise  of  the  value 
of  $715.95,"  and  that  by  reason  of  the  defective 
character  of  the  goods  defendant  Is  entitled  to 
an  abatement  in  the  sum  of  $178.25,  leaving  a 
balance  due  to  plaintiff  of  $537.70."  Beld,  that 
the  finding  as  to  the  value  of  goods  sold  most 
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be  construed  as  referring  to  the  amount  alleged 
to  be  due  after  the  payment  of  the  $300. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   B.  W.  Brltt,  Judge  pro  tem. 

Action  by  W.  C.  Wlestner  and  another 
against  the  California  Coke  &  Gas  Company 
to  recover  the  price  of  goods  sold  and  de- 
livered. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    AflBrmed. 

Porter  &  Sutton,  for  appellant  A.  D. 
Laughlln  and  Henry  J.  Stevens,  for  re- 
spondents. 

SMITH,  J.  Appeal  from  a  judgment  for 
the  plaintiffs.  The  only  question  Involved  Is 
as  to  the  construction  of  the  pleadings  and 
findings.  The  complaint  alleges,  in  effect, 
that  the  plaintiffs  sold  and  delivered  to  de- 
fendant goods  of  the  value  of  $999.65,  on 
which  there  has  accrued  as  interest  the  sum 
of  $16.05,  making  In  all  the  sum  of  $1,015.70, 
and  that  no  part  of  the  same  has  been  paid, 
except  the  sum  of  $300,  leaving  a  balance 
of  $715.70.  The  answer  denies  the  purchase 
of  the  goods  as  alleged  of  the  value  of  $999.65, 
or  of  any  value  in  excess  of  $300,  which  it  is 
alleged  defendant  has  paid ;  and  it  Is  denied, 
also,  that  there  is  a  balance  of  $715.70,  or  any 
other  sum,  due  to  the  plaintiffs  from  the  said 
defendant.  Facts  are  also  alleged  showing 
damage  in  the  sum  of  $48  on  account  of 
defects  In  the  goods  sold,  and  the  return  of 
certain  of  the  goods  of  the  value  of  $150. 
The  findings  are,  in  effect,  that  "within  two 
years  next  preceding  the  commencement  of 
this  action  the  plaintiffs  sold  and  delivered  to 
the  defendant,  at  the  Instance  and  request  of 
the  latter,  and  the  defendant  received  of  the 
plaintiffs,  goods,  wares,  and  merchandise  of 
the  value  of  $715.95" ;  that  by  reason  of  the 
defective  character  of  the  goods  sold  defend- 
ant suffered  damage  in  the  sum  of  $28.25; 
and  that  goods  were  returned  to  plaintiffs  of 
the  value  alleged,  $150— and  as  conclusions  of 
law  "that  defendant  Is  entitled  to  an  abate- 
ment of  the  sum  of  $178.25  from  the  sum  de- 
manded by  the  plaintiffs  In  this  action,  leav- 
ing a  balance  due  the  plaintiffs  of  $537.70," 
with  legal  Interest  from  April  1,  1004,  for 
which  sum  Judgment  was  entered. 

The  only  point  urged  by  appellant  is,  in 
effect,  that  the  payment  of  $300  on  plaintiffs' 
account  Is  admitted,  and  that  the  finding  of 
the  court  as  to  the  amount  due  was  in  con- 
flict with  this  admission  and  must  be  dis- 
regarded, and  hence  that  the  Judgment  should 
be  reduced  by  the  amount  of  $300  and  corre- 
sponding interest  But  the  findings  of  the 
court  are  to  be  considered,  if  susceptible  of 
such  construction,  so  as  to  be  consistent  with 
each  other;  and  this  will  require  us  to  under- 
stand the  finding  of  the  goods  sold  as  re- 
ferring to  the  amount  alleged  to  be  due  after 
the  payment  of  the  $300. 

The  Judgment  is  afllrmed. 

We  concur:    6BAY,  P,  J. ;  ALLEN,  J. 


i  Cal.  App.  m 
WALBBIDGE  et  al.  ▼.  COUSINS. 

(Court  of  Appeal,  Third  District,  California. 
Nov.  27,  1905.) 

Appeal  —  JinusDicTiON  —  Statotobt  Tna 
Limit— Necessity  foe  Compliance. 

Under  Code  Civ.  Proc.  §  939,  subd.  3,  pro- 
viding that  an  appeal  may  be  taken  from  an 
order  granting  or  refusing  a  new  trial  within 
60  days  after  the  order  is  made  and  entered, 
jurisdiction  is  conferred  on  the  appellate  coart 
only  by  compliance  with  the  statute. 

(Ed.  Note. — For  cases  in  point,  see  vol.  2. 
Cent.  Dig.  Appeal  and  Error,  (  1926.] 

Appeal  from  Superior  Court  Siskiyou 
County;  J.  S.  Beard,  Judge. 

Action  by  J.  H.  Walbrldge  and  others 
against  L.  W.  Cousins.  From  an  order  deny- 
ing his  motion  for  a  new  trial,  defendant 
appeals.    Appeal  dismissed. 

B.  S.  Taylor  and  J,  H.  Magaffey,  for  ap- 
pellant Jas.  F.  Farraher  and  Cbas.  J.  Lut- 
trell,  for  respondents. 

CHIPMAN,  P.  J.  In  this  case  a  notice  of 
Intention  to  move  for  a  new  trial  was  served 
and  filed  on  May  8,  1903.  The  statement 
was  settled  August  16,  1904,  and  filed  Sep- 
tember 14,  1904,  and  on  this  last-named  date 
the  motion  for  a  new  trial  was  submitted 
to  and  denied  by  the  court.  On  January  6, 
1905,  the  notice  of  appeal  from  the  order  was 
served  and  filed.  There  is  no  appeal  from 
the  judgment 

Respondents  make  the  point  that  this 
court  is  without  Jurisdiction  to  hear  the  ap- 
peal; citing  subdivision  3,  S  939,  Code  Civ. 
Proc.  This  section  provides  that  an  appeal 
may  be  taken:  "3.  From  an  order  granting 
or  refusing  a  new  trial  •  •  •  within 
sixty  days  after  the  order  •  •  •  Is  made 
and  entered  in  the  minutes  of  the  court  or 
filed  with  the  clerk."  Appellant  filed  no  re- 
ply brief,  but  at  the  argument  claimed  that 
the  record  would  show  a  stipulation  In  effect 
waiving  the  objection  raised  by  respondent 
It  is  not  necessary  to  decide  whether  the 
requirements  of  the  statute  may  be  waived. 
We  fall  to  discover  anything  in  the  record 
by  way  of  stipulation  or  otherwise  In  effect 
waiving  the  objection.  The  right  of  appeal 
from  the  order  as  from  a  judgment  depends 
upon  the  statute,  and  Jurisdiction  is  confer- 
red upon  the  appellate  court  by  compliance 
with  the  statute.  An  appeal  from  an  order 
denying  a  new  trial  must  be  taken  within 
60  days  from  the  time  the  order  is  made  and 
entered.  Turner  v.  Reynolds,  81  Cal.  214,  22 
Pac.  546.  So  held  as  to  ah  order  made  after 
final  Judgment  (Doyle  y.  Republic  Life  Ins. 
Co.,  125  Cal.  15,  57  Pac.  667);  also  as  to  an 
appeal  from  the  Judgment  when  taken  too 
late  (Hunter  v.  Milam,  133  Cal.  601,  65  Pac 
1079;  Michelson  v.  Fish  [Cal.  App.]  81  Pac 
661). 

The  appeal  Is  dismissed. 

We  concur:  McLAUGHLIN,  J.;  BUCK- 
LBS,  J. 
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SMITH  ▼.   RAINEY  et  al. 
(Supreme  Court  of  Arizona.    Jan.  0,  1906.) 

1.  MoaTOAOE— Equitable  Mobtqaok  — How 

Cbeatgd — Intent. 

To  create  an  equitable  mortgage  or  lien 
upon  property  for  the  payment  of  a  debt,  an 
intention  to  create  such  mast  be  manifest,  aa 
distinguished  from  an  intention  to  apply  to  the 
payment  of  the  d«bt  the  proceeds  from  the  sal* 
of  the  property. 

[Ed.  Note. — For  cases  in  point,  see  vol.  35, 
Gent.  Dig.  Mortgages,  f  43.] 

2.  Same. 

An  agreement  construed,  and  heJd  not  to 
disclose   an    intention   to   create  an  equitable 
mortgage  or  lien  upon  property. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Maricopa 
County;  before  Chief  Justice  Edward  Kent 

Action  by  Jesse  Hoyt  Smith  against  Wil- 
liam J.  Ralney  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

C.  F.  Ainswortb,  for  appellant.  A.  0. 
Baker  and  Walter  Bennett,  for  appellees. 

NAVE,  J.  Appellant,  as  plalntlfT,  brought 
suit  to  foreclose  an  alleged  equitable  mort- 
gage lien  upon  certain  property  described  in 
the  complaint  and  alleged  to  be  the  property 
of  William  J.  Ralney,  In  which  property  It 
was  averred  the  defendants  and  appellees 
Frank  Luke  and  John  Luke  claim  to  have 
some  lien  or  Interest  To  the  complaint  the 
defendant  Luke  interposed  a  general  de- 
murrer. This  demurrer  was  by  the  court 
sustained.  The  plaintlCf  elected  to  stand  up- 
on ht«  coK>plalnt  unamended,  whereupon 
Judgment  was  entered  In  favor  of  the  defend- 
ants Luke. 

In  substance  the  complaint  sets  forth  that 
in  March,  1887,  the  plaintiff  and  the  defend- 
ant Ralney  entered  into  a  certain  agreement, 
set  forth  In  full  as  an  exhibit  to  the  com- 
plaint and  aa  a  part  thereof.  In  substance 
this  agreement  provided  that  M^hereaa,  the 
parties  thereto  had  on  the  day  of  Its  execu- 
tion purchased  a  certain  tract  of  land  in 
Maricopa  county,  Ariz.,  for  the  sum  of  $18,000 
In  the  proportion  of  an  undivided  two-thirds 
Interest  In  the  said  Smith,  and  an  undivided 
one-third  Interest  in  the  said  Ralney;  and 
whereas,  the  said  Smith  had  paid  the  entire 
purchase  price,  and  the  said  Ralney  had  agreed 
to  repay  to  the  said  Smith  one-third  thereof, 
with  interest  thereon  as  thereafter  provided ; 
and  whereas,  the  said  parties  had  joined  In 
said  purchase  for  the  purpose  of  platting, 
grading,  and  otherwise  Improving  said  prop- 
erty, and,  as  so  Improved,  selling  and  dispos- 
ing of  the  same  at  a  profit:  Therefore  the  said 
parties  agreed  (1)  that  the  improvement  of 
the  tract  should  begin  forthwith;  (2)  that  the 
improvements  should  consist  of  surveying  and 
platting  the  tract  Into  lots,  grading  streets, 
planting  trees,  etc. ;  (3)  that  the  said  Smith, 
In  addition  to  the  sum  of  $18,000,  was  also 
from  time  to  time  to  make  all  necessaty  ad- 
vances of  money  for  the  Improvements  and 


for  the  Incidental  expenses  of  the  enterprise ; 
(4)  that  all  money  advanced  by  the  said 
Smith  in  said  purchase,  as  well  as  all  moneys 
advanced  by  him  for  any  of  the  purposes 
aforesaid,  should  be  considered  as  a  loan 
by  him,  and  be  paid  to  him  as  rapidly  as  pos- 
sible from  the  receipts  of  sales,  or  other  In- 
come of  said  property,  until  the  same  should 
be  fully  paid  with  Interest,  before  any  divi- 
sion of  profits  should  be  made;  (6)  that  if, 
five  years  from  the  date  of  the  agreement, 
all  the  loans  should  not  have  been  fully 
paid  to  the  said  Smith,  with  Interest,  the 
said  Ralney  thereby  agreed  that  he  would, 
on  demand  thereof,  pay  to  the  said  Smith  the 
one-third  of  all  such  loans  then  unpaid.  In- 
cluding Interest;  (6)  that  the  said  Ralney 
should  have  management  of  the  tract  and  of 
the  improving  and  sale  of  the  same ;  (7)  that 
the  said  Ralney  should  keep  and  render  ac- 
counts showing,  among  other  things,  "all  the 
assets  and  liabilities  of  the  partnership"; 
(8)  that  the  said  Ralney  thereby  agreed  to 
accept  the  general  management  of  the  said 
tract,  without  other  consideration  or  remu- 
neration than  his  one-third  share  In  the  net 
profits  of  the  business,  as  thereafter  provid- 
ed ;  (9)  that  after  the  repayment  to  the  said 
Smith  of  the  sum  of  $18,000,  and  all  other 
advances,  with  interest,  the  net  profits  of  the 
business  should  be  divided — ^two-thirds  to 
Smith  and  one-third  to  Ralney — and  the  loss- 
es. If  any,  should  be  shared  in  the  same 
ratio.  It  was  further  stipulated  that  the 
memorandum  of  agreement  was  made  "for 
the  purpose  of  stating  expliclty  the  terms  of 
the  copartnership  on  which  the  said"  Smith 
and  Ralney  had  Joined  In  the  enterprise. 

The  complaint  proceeds  to  state  that  pur- 
suant to  this  agreement  the  paintlff  advanced 
In  total  the  sum  of  $65,000,  Including  the  pur- 
chase price,  no  part  of  which  has  been  repaid 
to  plaintiff;  that  all  of  the  money  so  ad- 
vanced was  used  In  the  purchase  and  Im- 
provement of  the  property.  Including  the 
undivided  one-third  Interest  therein  of  the 
defendant  Ralney  ;  that  the  plaintiff  had  per- 
formed each  act  incumbent  upon  him  under 
the  agreement,  but  that  the  defendant  Ralney 
refused,  and  still  neglects  and  refuses,  to 
perform  any  of  bis  covenants  and  agree- 
ments; that  none  of  the  property  described 
had  been  sold  or  disposed  of,  and  no  part  of 
the  money  repaid  to  the  plaintiff;  that  the 
defendant  Lillian  Ralney,  wife  of  defend- 
ant William  J.  Ralney,  and  the  defendants 
Luke,  each  claim  to  have  some  lien  or  in- 
terest In,  on,  or  upon  the  Interest  of  the  de- 
fendant Ralney  in  the  said  property,  which 
Hens,  if  any  there  be,  are  each  and  all  sub- 
ject and  subordinate  to  the  Hen  of  plaintiff. 
Therefore  the  plaintiff  prayed  that  he  be  de- 
clared to  have  an  equitable  mortgage  Hen 
In  and  upon  the  Interest  of  the  said  William 
J.  Ralney  In  the  said  property,  to  the  extent 
of  one-third  of  the  aggregate  of  the  amounts 
advanced  by  plaintiff,  and  that  this  lien  be 
declared   prior   and   superior  to   any  Hens 

claimed  by  any  of  the  other  defe 

uigiiized  oy  v  ""' 


464 


83  PACIFIC  BBPOBTEB. 


(Ool*. 


any  th^  bare,  and  that  the  said  Ilea  be 
foreclosed,  and  tbe  Interest  of  tbe  said 
Ralney  in  tbe  said  property  be  sold  as  under 
execution. 

Tbe  sole  question  upon  tbls  appeal  Is 
wbetber  tbls  complaint  states  facts  sufficient 
to  constitute  a  cause  of  actlou  against  tbe 
defendants  Lulce.  Tbe  contention  of  tbe  at>- 
pellant  is :  (1)  That  tbe  agreement  set  forth 
In  tbe  complaint  "specifically  points  out  and 
shows  an  intention  to  pledge  the  property 
purchased  by  plaintiff  In  hia  own  name  and 
that  of  tbe  defendant  Rainey  for  the  purpose 
of  securing  plaintiff  in  tbe  repayment  of  ail 
advances  made  by  him  in  tbe  purchase  and 
improvement  of  the  said  property,"  and  that 
therefore  the  plaintiff  has  an  equitable  mort* 
gage  upon  tbe  Interest  of  the  said  Rainey 
in  the  said  property;  and  (2)  that  by  the 
demurrer  the  averment  of  tbe  complaint  that 
tbe  lien  or  interest  of  the  defendants  Luke 
Is  subject  and  sulMrdlnate  to  the  lien  of 
plaintiff  is  admitted. 

In  support  of  the  first  contention  appellant 
cites,  among  other  authorities,  the  decision 
of  the  Supreme  Court  of  California  in  the 
case  of  Daggett  v.  Rankin,  31  Cal.  321,  in 
which  that  court  say:  "The  doctrine  seems 
10  be  well  established  that  an  agreement  in 
writing  to  give  a  mortgage,  or  a  mortgage 
defectlrely  executed,  or  an  Imperfect  attempt 
to  create  a  mortgage,  or  to  appropriate  spe- 
cific property  to  the  discharge  of  a  particular 
debt,  will  create  a  mortgage  In  equity,  or 
k  specific  lien  on  tbe  property  so  Intended 
to  be  mortgaged."  Conceding  tbls  doctrine 
to  be  well  establisbed,  we  are  unable  to 
perceive  that  It  can  be  applied  to  tbe  facts 
In  tbls  case.  We  do  not  construe  the  agree- 
ment entered  into  between  Smith  and  Rainey 
as  disclosing  an  intention  to  appropriate  or 
set  apart  the  tract  of  land  In  question,  or 
the  Interest  therein  of  the  defendant  Rainey, 
as  security  for  tbe  advances  of  appellant 
"Tbe  Intention  must  be  to  create  a  lien 
upon  tbe  property,  as  distinguished  from  an 
agreement  to  apply  the  proceeds  from  the 
sale  of  it  to  the  poyment  of  the  debt."  Jones 
on  Llpus,  §  32.  Tbe  agreement  in  this  case 
was  that  the  proceeds  of  tbe  sales  of  the 
lots  Into  which  tbe  tract  of  land  was  to 
be  subdivided  should  be  applied,  first,  to  tbe 
repayment  of  appellant's  advances,  and,  sec- 
ond, to  the  payment  of  profits  to  tbe  part- 
ners In  the  entenirlse.  Therefore,  In  our 
Judgment,  the  complaint  does  not  disclose 
that  appellant  has  an  equitable  lien  or  mort- 
jjiige  ui)ou  Ralney's  Interest  In  tbe  tract. 

In  view  of  this  conclusion  It  Is  unnecessary 
to  consider  what  is  the  effec-t  of  the  demurrer 
with  respect  to  the  averment  of  tbe  com- 
plaint that  the  lien,  if  any,  of  the  defendants 
Luke,  Is  subordinate  to  plaintiff's  lien.  It 
not  appearing  that  tbe  plaintiff  in  tbe  cause 
has  any  Interest,  equitable  or  otherwise.  In 
tbe  proi>erty  in  question,  be  has  no  lien 
to  which  any  lieu  or  other  interest  of  tbe 


defendants  Luke  can  be  sabordinate.    The 
demurrer  was  properly  sostaiaed. 

Tbe  Judgment  of  the  district  court  Is  af- 
firmed. 

SLOAN,    DOAN,    and    CAMPBELL,    JJ„ 
concur. 


TANNER   ▼.   TREASURY  TUNNEL,   MIN- 
ING &  REDUCTION  CO. 
(Supreme  Court  of  Colorado.    Jan.  8.  190G.) 

1.  Eminent  Domain  —  Public  Use— Mining 

TONNEL. 

A  condemnation  of  a  rixlit  of  way  for  a 
tunnel,  under  Laws  1S81,  p.  98,  S  3  (3  M-Us' 
Ann.  St.  Rev.  Supp.  §  616),  authorizing  rny 
corporation  formed  for  the  purpose  of  oon 
structing  a  tunnel  to  acquire  any  n'M-p-Js-.i--, 
real  estate  under  the  eminent  domain  act,  is 
a  condemnation  for  a  public  use,  where  tho 
tunnel  is  to  be  used  for  draining  mines  and  for 
tbe  transportation  of  waste  and .  ore,  for  such 
proprietors  as  desire  to  avail  themselves  of  tba 
facilities  offered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  H  51-51.] 

2.  Same— Effect  of  Leoiblatitb  Action. 

While  tbe  judgment  of  the  Legislature  in 
conferring  the  power  of  eminent  domain  for 
certain  purposes  is  not  conclusive  on  the  conrtii 
on  the  question  as  to  public  nse^  it  is  entitled 
to  great  weight. 

[Ed.  Note. — For  cases  in  point,  see  voL  18| 
Cent  Dig.  Eminent  Domain,  |J  165-168.] 

In  Banc.  Error  to  District  Court,  Ouray 
County;  Theron  Stevens,  Judge. 

Petition  by  tbe  Treasury  Tunnel,  Mining 
&  Reduction  Company  to  condemn  a  right  of 
way.  Judgment  for  petitioner,  and  Frank 
P.  Tanner,  substituted  for  B.  H.  Du  Praw 
and  others,  :briiigs  error.    Affirmed. 

Defendant  in  error,  as  petitioner.  Institut- 
ed proceedings  In  tbe  court  below  under  the 
eminent'  domain  act  to  condemn  a  right  of 
way  for  funnel  purposes  through  the  Com 
Cob  lode.  To  these  proceedings  the  owners 
of  the  premises  were  made  parties  respond- 
ent. According  to  Its  articles  of  Incorpora- 
tion the  petitioner  Is  a  corporation,  organ- 
ized under  tbe  laws  of  this  state  "to  run, 
construct,  work,  operate,  and  maintain  tun- 
nels for  mine  development,  drainage,  pros- 
pecting, and  other  purposes;  to  demand,  con- 
tract for,  and  receive  royalties  or  other  com- 
pensation for  the  use  of  such  tunnel  or  tun- 
nels, from  any  and  all  persons,  associations, 
and  cori)oratIons  in  any  manner  using  same, 
or  benefited  tliereby,  In  tbe  drainage  of  prop- 
erties operated  by  them;  to  excavate,  drive, 
or  otherwise  construct  cross-cuts  and  branch- 
es from  any  such  tunnel  for  mining,  pros- 
pecting, development,  and  other  purposes." 
From  the  averments  of  the  petition,  as  well 
as  the  testimony,  It  appears  that  tbe  purpose 
of  petitioner  In  constructing  the  tunnel, 
among  others,  Is  to  furnish  drainage  for 
mines  adjacent  to  Its  line;  that  Its  portal  is 
In  Ouray  county,  but,  as  projected,  win  ex- 
tend .  Into  tlie  county  of  San  Miguel  Into  a 
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locality  hisbl7  mlaerallMd,  w1i«k«  tb«n  an 
mlnw  being  mcceaafnlly  i^jeratad;  that  this 
tnnnel,  when  completed  will  cut  the  veins 
in  these  properties  at  a  depth  far  below  the 
present  workings  thereon;  and  that,  if  the 
owners  of  these  properties  desire  to  avail 
themselves  of  the  faellttleB  conferred  by  the 
tonne],  ttuir  mines  can  be  drained  thereby 
and  waste  and  ore  transported  throngh  sach 
tonnel.  It  also  appears  that  these  mines  are 
located  at  a  high  altitnde,  and  that  many  of 
the  Inconvenioices  resnltlng.  from  sach  loca- 
tion may  be  avoided  by  operations  through 
the  projected  tunnel  of  petltlonier.  Judgment 
was  rendered  for  the  petitioner,  and  respond- 
ents bring  the  case  here  for  review  on  error. 
In  ISQl  the  Oeneral  Assembly  passed  an  act 
which  In  toms  provided  that  any  corpora- 
tion formed  for  the  purpose  of  constructing 
a  road,  ditch,  reservoir,  pipeline,  bridge, 
ferry,  tunnel,  telegraph  line,  oc  railroad  line, 
BlMuld  have  the  authority,  to  acquire  any 
real  estate  necessary  for  its  purposes  In  the 
manner  provided  by  law,  under  the  eminent 
domain  act  Section  616,  8  Mills':  Ann.  8t 
Bev.  Snpp.;  Laws  1801,  p.  OS,  |  & 

Oeo.  Stidger,  for  plalntitt  in  error.  Henry 
k  SIgfrld,  for  defendant  in  error.  Thos.  T. 
Bradshaw,  amid  catUa. 

GABBBRT.  O.  X  (after  stating  the  facts). 
The  authority  to  exercise  the  right  of  eminent 
domain  for  public  uses  is  based  upon  the 
theory  that  property  is  granted  the  subject 
npon  condition  that  It  may  be  retaken  to 
serve  the  necessities  of  the  sovereign  power. 
To  this  end  agencies  created  by  the  state, 
the  purpose  of  which  is  to  serve  the  public, 
may  exercise  this  right  Denver  Power  A  I. 
Co.  ▼.  D.  ft  B.  O.  R.  R..00.,  SO  Oolo.  201  69 
Pa&  668.  60  U  R.  A.  888.  The  vital  question 
Is,  whether  or  not  the  use  of  the  property 
sought  to  be  condemned  will  be  public  In  Its 
nature.  As  an  aid  in  solving  this  question, 
we  may  consider  the  character  of  the  busi- 
ness in  which  the  petitioner  proposes  to  en- 
gage through  and  by  means  of  its  tunnel. 
If  this  business  is  wholly  for  its  benefit,  then 
the  use  of  the  property  sought  to  be  ap- 
propriated would  be  private,  while,  on  the 
other  hand,  if  the  business  proposed  to  be 
carried  on  by  petitioner  through  its  tunnel 
Is  essentially  for  public  benefit  and  advan- 
tage, then  the  use  would  be  public.  De  Camp 
T.  Hlbemla  K.  Co.,  47  N.  J.  Law,  43;  ShoU 
▼.  German  Coal  Co.,  118  in.  427,  10  N.  B. 
199,  50  Am.  Rep.  879;  15  Oyc.  681.  No  defini- 
tion, however,  has  as  yet  been  formulated 
which  would  serve  as  an  infallible  test  in 
determining  whether  a  use  of  property  sought 
to  be  appropriated  under  the  power  of  emi- 
nent domain  Is  public  or  private.  No  precise 
Mne  Is  drawn  between  the  uses  which  would 
be  applicable  In  all  cases.  Dontttless  this 
arises  from  the  fact  that  th^  courts  have 
recognised  that  tlie  definition  of' "public  use* 
miist  be  such  as  to  give  it  a  degree  of  elastie- 
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Ity  capable  of  locetliv  n«w  eoodltloBS  and 
improvements,  and  tho  ever-increasiag  needs 
of  society.  Olmstead  v.  Oamp,  88  Conn.  BSZ, 
661.  89  Am.  Dee.  221.  Craseqnontly,  we  find, 
in  examining  the  aathocltiai,  that,  in  det»- 
mining  whether  or  not  a  use  is  pnblic,  the 
physical  conditions  of  the  couutry,  the  needs 
of  a  commonity,  the  character  of  the  benefit 
which  a  projected  ImproTement  may  confer 
upon  a  locality,  and  the  necessities  for  sucb 
Improvement  in  the  development  of  the  r»' 
sources  of  a  state,  are  to  be  taken  into  con* 
sideratlon.  Oniy  ▼.  Goodwin  (Ariz.)  26  Pac. 
376;  Scndder  v.  Trenton  Delaware  Falls  Co., 
1  N.  J.  Bq.  694,  729,  23  Am.  De&  756;  Clark 
T.  Nash,  198  D.  B.  861,  25  Sup.  Ct  676,  4» 
L.  Ed.  1085. 

In  this  state  we  have  conditions  to  meet 
and  resources  to  develop,  which,  in  their 
nature,  require  the  employment  of  new  and 
appropriate  means.  This  has  opened  a  field 
for  the  prosecution  of  new  enterprises.  The 
mineral  resources  of  the  state  are  of  prime 
importance.  Generally,  they  can  only  be 
reached  by  sinking  shafts  to  great  depth, 
or  running  tnnnels  of  great  lengttL  It  ap- 
pears from  the  testimony  that  the  tannei 
which  petitioner  purposes  to  run  will  cot  the 
mountain  at  a  great  depth ;  that  it  will  Inter* 
sect  numerous  veins  of  mineral;  that  it 
will  reach  mines  now  being  operated;  that 
throng  this' tunnel  these  mines  and  otliers 
which  may  be  developed  along  its  line  can 
be  operated  if  the  owners  should  so  desire; 
that  it  will  drain  these  properties  and  fur- 
nish ventilation.  If  connection  is  made  there- 
with; In  short,  that  the  owners  of  mining 
properties  along  the  line  of  this  tunnel  and 
adjacent  thereto  may,  if  they  so  desire,  se- 
cure a  distinct  benefit  and  advantage  in  the 
operation  of  their  mines  by  availing  them- 
selves of  the  facilities  which  may  bs  aCTorded 
by  the  tunnel  of  the  petitioner.  The  General 
Assembly  has  provided  for  the  organization 
of  companies  for  the  purposes  for  which  the 
petitioner  was  organized.  It  has  provided 
that  a  corporation  of  this  character  may  ex- 
ercise the  power  of  eminent  domain  in  secur- 
ing rights  of  way  for  Its  tnnnel.  It  has  evi- 
dently recognized  that  the  business  of  a  tun- 
nel company  may  Jie  for  the  benefit  and  ad- 
vantage of  the  public,  for  we  find  that  in 
designating  what  corporations  may  exercise 
the  power  of  eminent  domain,  tunnel  com- 
panies have  been  mentioned  In  connection 
with  bridge,  ferry,  railroad,  and  other  com- 
panies, whose  business  is  unquestionably  to 
serve  the  public.  While  this  Judgment  is 
not  conclusive  upon  the  courts,  It  Is  entitled 
to  careful  consideration  and  great  weight,  as 
the  Judgment  of  a  co-ordinate  branch  of  the 
government  of  the  necessities  of  the  state 
for  the  development  of  Its  resources  and  the 
needs  of  the  people  In  this  respect  Dayton 
M.  Co.  V.  Seawell,  11  Nev.  394. 

Subject  to  the  authority  of  the  courts  to 
determine  certain  questions,  the  General  As- 
sembly Is  the  exclusive  Judge  of  the  necessity 
ot  emergen*^  Justifying  the  exercise  of  the 
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power  of  eminent  attnialn.  Shcrtl '  ▼.  Got- 
man  Coal  Co.,  supra.  It  has  vested  corpora- 
tions organized  for '  the  purposes  mentioned 
In  the  articles  of  incorporation  of  petitioner 
with  the  right  to  exercise  this  power.  For 
the  development  of  the  great  mining  re- 
sources of  this  state,  tunnels  of  the  charac- 
ter contemplated  by  petitioner  are  not  only 
expedient  but  necessary.  The  necessity  of 
vesting  corporations  of  the  character  of  peti- 
tioner with  the  right  to  exercise  the  power 
of  eminent  domain  is  apparent ;  for,  with- 
out this  power,  enterprises  of  the  charact«* 
contemplated  by  the  petitioner  could  be 
thwarted  and  the  development  of  the  mining 
resources  of  the  state  prevented  by  those 
owning  property  crossing  the  line  of  a  pro- 
jected tunnel.  The  number  who  may  avail 
themselves  of  the  benefits  of  the  tunnel  will 
be  limited,  but  this  Is  merely  the  result  of 
natural  conditions  arising  from  the  charac- 
ter and  location  of  mining  properties.  The 
use  and  benefit  of  the  txinnel  will  be  in  com- 
mon, and  may  be  enjoyed  by  all  whose  prop- 
erties are  so  located  with  reference  thereto 
that  they  may  avail  themselves,  if  they  so 
desire,  of  the  opportunities  thus  afforded  for 
the  development  and  operation  of  their  prop- 
erties. The  business  in  which  petitioner  will 
engage  in  affording  these  facilities  is  essen- 
tially for  the  benefit  and  advantage  of  such 
owners.  For  these  reasons,  we  are  of  the 
opinion  that  the  use  of  the  property  sought 
to  be  condemned  by  the  petitioner  is  public. 
Gilmer  v.  Lime  Point,  18  Cal.  229,  251; 
O'Rlely  V.  Kankakee  Valley  D.  Co.,  32  Ind. 
169,  186 ;  Coster  v.  Tide  Water  Co.,  18  N.  J. 
Eq.  54,  68;  Hartwell  v.  Armstrong,  19  Barb. 
(N.  Y.)  166. 

The  judgment  of  the  district  court  is 
affirmed. 

Affirmed. 


MIDGLET  V.  BERGEBMAN  et  al. 
(Supreme  Court  of  Utah.    Nov.  14,  1905.) 

1.  New  TbiaI/— Misconduct  op  Jury— Affi- 
DA  Vila— Sufficiency. 

Rev.  St.  1898,  ?  3202,  subd.  2,  makes  it  a 
ground  for  a  new  trial  that  the  jury  have  been 
guilty  of  misconduct,  in  that  one  or  more  have 
lieen  induced  to  assent  to  a  verdict  by  resort  to 
the  determination  by  chance.  An  affidavit  for  a 
new  trial  made  by  a  juryman  stated  that  a 
quotient  verdict  was  rendered,  and  that  the 
jurors  asreed.  before  obtaining  the  result,  that 
the  amount  so  obtained  should  be  the  verdict. 
C<mnter  affidavits  stated  that  the  jury  did  not 
agree  to  accept  the  quotient,  but  that  they 
agreed  upon  such  amount,  because  it  met  with 
the  approval  of  each  of  the  jurors.  Held,  that 
there  was  no  showing  to  warrant  a  new  trial. 

2.  Same— BuROEN  of  Pboof. 

On  a  motion  for  a  new  trial,  on  the  ground 
that  the  jury  resorted  to  the  determination  of 
chance,  the  burden  of  proof  is  upon  the  party 
assailing  the  verdict.* 

3.  Same— Misconduct  of  Jubt— Essentials 

OF  MlBCONDtlCT. 

A  new  trial  may  not  be  had,  on  the  ground 
that  the  jury  resorted  to  the  determination  of 

•Penes  V.    Mining   Co.,   75  Poc.  9S4,   27  Utah,  t78; 
Archibald  y.  KolIU,  72  Pac.  S36,  2«  Utah,  226. 


AanCe,  uhTess  If  appear  that  the  assent  of  one 

or  more  jarora   w»a  thereby   obtained    to  tlie 

verdict. 

.  [Ed.  Note. — For  cases  in  point,  see  voL  37, 

Cent.  Dig.  New  Trial,  i  104.] 

Appeal  from  District  Court;  Salt  Lake 
County ;  M.  L.  Ritchie,  Judge. 

Action  by  Joshua  A.  Midgley  against  Jacob 
Bergerman  and  aaoth^.  From  a  judgment  in 
favor  of  plaintiff,  defendants  appeal.  Affirmed. 

W.  R.  Hutchinson,  for  appellants.  A.  I* 
Hoppaugh  and  P.  C.  Evans,  for  respondent 

BABTCH,  C.  J.  This  action  was  bronght 
by  the  plaintiff  to  recover  damages  for  per- 
sonal Injuries  which  he  alleges  were  In- 
flicted upon  him  willfully  and  maliciously  by 
the  defendant  Ford,  acting  under  the  direc- 
tion and  employ  of  the  defendant  Bergerman. 
It  appears  that  at  the  time  of  the  Injury, 
Bergerman  was  the  proprietor  and  manage 
of  Calder'B  Park,  a  certain  pleasure  resort; 
that  he  kept  a  saloon  there;  that  the  plain- 
tiff and  several  companions  went  to  the  bar, 
and  called  for  and  drank  beer;  that  there- 
upon others  entered  the  saloon  and  also  began 
drinking ;  that  then  a  dispute  arose  and  a 
disturbance  ensued;  that  to  quell  the  dis- 
turbance and  rid  the  saloon  of  the  boisterous 
parties,  the  bartender  called  In  the  defendant 
Ford,  who  was  a  deputy  sheriff  in  the  em- 
ployment of  the  manager,  and  pointed  out 
the  plaintiff  to  the  officer  as  the  man  who 
made  the  disturbance;  and  that  thereupon 
the  officer  ordered  him  out  of  the  saloon,  and, 
upon  the  plaintiff  claiming  he  made  no  dis- 
turbance and  refusing  to  go,  struck  him  with 
a  cane  across  the  back  of  the  head,  causing 
the  Injury  of  which  complaint  Is  made.  As  to 
what  took  place  during  the  drunken  brawl 
and  just  before  the  blows  were  struck  by  the 
officer,  the  evidence  Is  conflicting.  On  the 
part  of  the  defense,  there  is  evidence  show- 
ing that  while  trying  to  push  the  plaintiff 
out,  the  officer  was  assaulted  and  struck  by 
one  of  the  parties.  Some  testimony  of  the 
plaintiff  Is  to  the  contrary.  There  Is  also  a 
conflict  in  the  evidence  respecting  the  plain- 
tiff's conduct  during  tlie  disturbance,  and  at 
the  time  the  officer  ordered  him  to  leave. 
Upon  the  submission  of  the  case  to  the  jviry.  a 
verdict  was  returned  in  favor  of  the  plaintiff, 
and  the  court  after  overruling  a  motion  for  a 
new  trial,  entered  judgment  on  the  verdict  In 
the  sum  of  $525.  The  appellants  now  seek  to 
reverse  that  judgment,  but  the  record  shows 
such  a  violation  of  the  rules  and  practices  of 
this  court  in  reference  to  the  manner  of  pre- 
senting questions  for  review,  that  we  cannot 
consider  any  of  the  alleged  errors  except  the 
one  relating  to  the  misconduct  of  the  jury. 

It  Is  Insisted  that  the  verdict  of  the  jury 
was  the  result  of  a  resort  to  the  determina- 
tion of  chance,  and,  to  support  this  conten- 
tion, the  appellants  have  filed  an  affidavit  of 
one  of  the  jnrors.  In  that  affidavit  B.  Solo- 
man,  the  affiant  states.  In  substance,  that 
upon  the  Jury  retiring  to  consider  their  ver- 
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diet,  each  Juror  cast  a  "ballot  for  the  amount 
which  he  considered  to  be  correct  from  the 
evidence";  that  then  one  of  the  Jurors  pro- 
posed "that  they  add  up  the  several  amounts," 
and  divide  the  total  by  eight,  the  ttumber  of 
Jurors,  the  quotient  to  be  the  verdict;  that 
the  proposition  wis  accepted  by  all  the  Jurors, 
and  the  sum  so  obtataied  written  in  the  ver- 
dict, which  was  returned  to  the  court;  and 
that  the  "Jurors  agreed,  before  obtaining  the 
i-esult,  that  the  amount  obtained,  from  adding 
the  separate  amounts  decided  upon  by  each 
Juror  and  dividing  the  total  by  eight,  should 
be  the  verdict  of  the  Jury."  This  is  the  only 
affidavit  upon  which  the  appellants  rely  to 
show  a  vitiated  verdict,  and  it  will  be  noticed 
that  there  Is  nothing  In  it  to  show  that  there 
was  no  deliberation  after  the  quotient  was 
obtained,  or  that  any  one  of  the  Jurors  was 
actually  induced  to  assent  to  the  amount  so 
obtained  as  the  amount  of  the  verdict,  or 
even  that  the  affiant  himself  was  Induced  to 
and  did  agree  to  the  verdict  because  he  con- 
sidered himself  bound  by  such  arrangement. 
Not  only  does  this  affiant  fall  to  show  these 
things,  bat,  on  the  contrary,  six  Jnrors,  In  a 
counter  affidavit  state  that  the  Jury  did  not 
agree  to  accept  the  quotient  as  the  amount  of 
the  verdict  because  induced  to  do  so  by  the 
arrangement,  but  that  they  "accepted  and 
agreed  upon  said  amount  solely  and  only  be- 
cause it  met  with  the  approval  of  each  of  said 
Jurors,  as  a  Just  and  fair  and  a  reasonable 
amount  of  recovery  (or  the  plaintiff;  that 
none  of  said  Jurors  were  induced  to  assent  to 
such  verdict  by  resort  to  the  determination  of 
chance,"  or  such  addition  and  division ;  and 
that  "there  was  no  agreement  on  the  part  of 
said  Jurors,  or  any  of  them,  by  the  terms  of 
which  they  were  to  be  bound  in  advance  to 
the  amount  to  be  determined  upon  by  addition 
and  division,  nor  did  the  arrangement  entered 
into  in  any  respect  affect  or  detract  from  the 
deliberations  on  the  part  of  the  Jurors ;  that 
said  Jury  were  out  and  in  discussion  of 
said  case  about  1  hour,  and  discussed  the 
amount  reached  as  a  quotient  from  adding 
and  dividing  the  sums  voted  by  each  Juror  for 
about  10  minutes  after  the  quotient  had  been 
reached."  Clearly,  when  these  affidavits  are 
examined  and  considered  they  reveal  no 
sufficient  ground  to  Justify  this  court  in  dis- 
turbing the  Judgment.  In  such  a  case,  the 
burden  of  proof  is  upon  him  who  assails  a 
verdict,  to  show  not  only  that  there  was  a 
resort  to  the  determination  of  chance,  but 
also  to  show  that  the  assent  of  one  or  more 
Jurors  was  thereby  obtained  to  the  verdict. 

This  court  In  Pence  v.  Mining  Co.,  27 
Utah,  S78,  75  Pac.  834,  commenting  upon 
section  3292,  Rev.  St  1898,  of  the  statute  re- 
lating, among  other  things,  to  misconduct  of 
the  Jury  by  a  resort  to  the  determination  of 
chance,  said:  "The  'determination  of  chance,' 
however,  to  have  such  effect  must  have  been 
the  means  of  inducing  one  or  more  Jurors  to 
assent  to  the  verdict     It  follows  that  the 


mere  fact  that  the  Jury,  in  a  given  case,  may, 
during  their  deliberations,  have  resorted  to 
chance  to  obtain  an  average  sum,  will  not 
vitiate  their  verdict,  if,  notwithstanding  such 
sum,  they  thereafter  continue  to  deliberate  in 
good  faith,  and  finally  arrive  at  their  verdict 
as  a  result  of  fair  and  honest  deliberation, 
free  of  any  inducement  from  the  resort  to 
chance.  The  burden  of  proof  to  show  that  the 
assent  of  one  or  more  jurors  was  obtained  to 
the  verdict  by  the  determination  of  chance, 
or  that  it  was  in  fact  a  chance  verdict  is 
upon  him  who  assails  the  verdict."  Archi- 
bald V.  Kolitz,  26  Utah,  226,  72  Pac.  935; 
Dorr  V.  Fenno,  12  Pick.  521 ;  Bailey  v.  Beck. 
21  Kan.  462;  Hunt  v.  Elliott  77  Cal.  588,  20 
Pac.  132.  The  decided  preponderance  of 
proof  tn  this  case  is  in  favor  of  the  validity 
of  the  verdict,  and  the  presumption  that  the 
Jury  acted  fairly  and  did  their  duty  has  not 
been  overthrown.  The  contention  of  the  ap- 
pellant, therefore,  tliat  the  Jury  were  guilty  of 
such  misconduct  as  rendered  their  action  void 
cannot  prevail. 

We  find  no  reversible  error  In  the  record. 
The  Judgment  is  affirmed,  with  cost 

Mccarty  and  STRAUP,  JJ.,  concur. 


HARRINGTON  v.  BUTTE  &  BOSTON  MIN. 

CO.  et  al. 
(Supreme  Court  of  Montana.    Dec.  18,  1905.) 

1.  Tbiai,  —  Exclusion  of  Evidemce  —  Re- 
moval OF  Objection — ^I<^aii,ube  to  Renew 
Offer. 

In  an  action  in  which  the  administrator 
of  the  original  defendant  had  been  substituted, 
the  refusal  of  the  court  to  allow  plaintiff  to 
testify  was  not  rendered  erroneous  by  the  sub- 
sequent introduction  of  the  testimony  given 
by  the  original  defendant  on  a  former  trial, 
where  at  the  time  plaintiff's  testimony  was 
excluded  it  did  not  appear  that  defendant's 
testimony  at  the  former  trial  had  been  pre- 
served, and  plaintiff  did  not  renew  his  offer 
after  such  former  testimony  had  been  intro- 
duced. 

2.  Bills  and  Notes— Checks— Indorsement 
—Holder  in  Due  Course- Facts  Putting 
ON  Inquiry. 

Under  Civ.  Code,  f  4aS.5,  providing  that 
no  defense  can  be  maintained  against  the  holder 
of  a  negotiable  inatmment  in  due  course  ex- 
cept that  of  payment,  and  section  4034.  de- 
lining  an  indorsee  in  due  coarse  as  one  who  in 
good  faith  in  the  ordinary  course  of  business 
and  for  value,  before  its  apparent  maturity 
or  presumptive  dishonor,  and  without  knowl- 
edge of  its  actual  dishonor,  acquires  a  ne- 
gotiable instrument,  the  fact  that  a  purchaser 
of  a  clie<'k  takes  it  under  circumstances  which 
would  put  a  reasonably  prudent  man  upon 
inquiry  does  not  prevent  him  from  being  a 
holder  in  due  course,  unless  the  circumstances 
are  such  as  to  show  bad  faith. 

[Ed.    Note. — For  cases   in   point,   see  vol.   7, 
Cent  Dig.  Bills  and  Notes,  g$  818-82.^] 

3.  Trial— Instructions-Invasion  of  Prov- 
ince of  Jury. 

In  an  action  by  an  indorsee  of  a  check 
against  the  drawer,  an  instruction  that,  if 
there  is  anything  in  a  negotiable  instrument 
to  cast  suspicion  upon  its  character,  the  holder 
will  be  considered  to  have  takep  it^p4?'Vp/5" 
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cumstancea   which   render   him    gpilty   of   bad 
faith,  was  objectionable,  as  invading  the  prov- 
ince of  the  jury. 
4.  Same— Incomplete  Instruction. 

Ad  instruction  which  submits  to  the  Jnry 
certain  premises,  but  fails  to  state  what  con- 
clusions might  be  drawn  from  such  premises, 
is  erroneous. 

Appeal  from  District  Court,  Silver  Bow 
'County;  E.  W.  Harney,  Judge. 

Action  by  Pbll.  J.  Harrington  against 
the  Butte  &  Boston  Mining  Company  and  an- 
other. From  a  Judgment  for  defendants, 
plaintiff  appeals.    Reversed. 

J.  E.  Healy  and  Maury  &  Hogevoll,  for 
appellant     C.    M.    Parr,  for    respondents. 

HOLLOW  AY,  J.  This  is  the  third  time 
this  case  has  been  before  this  court  on  appeal. 
Harrington  v.  B.  &  B.  Mln.  Co.,  19  Mont 
411,  48  Pac  758;  Id.,  27  Mont  1,  69  Pac. 
102.  The  action  Is  upon  a  check  for  $2,500 
issued  by  the  Butte  &  Boston  Mining  Com- 
pany to  John  A.  Leggat,  by  Leggat  indorsed 
generally  and  transferred  to  one  Wearth, 
and  by  Wearth  indorsed  generally  and  trans- 
ferred to  this  plaintiff,  Harrington.  The 
check  was  presented  by  Harrington  to  the 
First  National  Bank  of  Butte,  upon  which 
institution  it  was  drawn,  payment  refused, 
and  this  action  resulted.  The  defense  plead- 
ed is  a  want  of  consideration  for  the  trans- 
fer of  the  check  from  I^eggat  to  Wearth,  and 
for  the  transfer  from  Wearth  to  Harrington. 
The  cause  was  tried  to  the  court  sitting 
with  a  Jury.  A  verdict  for  defendants  was 
returned,  and  Judgment  entered  thereon, 
from  which  Judgment,  and  an  order  denying 
his  motion  for  a  new  trial,  the  plaintiff  ap- 
I)ealed. 

The  record  discloses  that  the  check  was 
received  by  Wearth  from  Leggat  in  settle- 
ment of  a  gambling  debt  and  that  at  the 
time  he  indorsed  it  Leggat  was  intoxicat- 
ed, rendering  his  signature  somewhat  un- 
natural. Before  the  trial,  which  resulted  in 
the  Judgment  from  which  this  appeal  is  tak- 
en, Leggat  died,  and  his  administrator  was 
substituted.  Among  others,  the  court  gave 
to  the  Jury  Instructions  Nos.  5  and  10,  as 
follows:  No.  5.  "In  this  case  you  are  fur- 
ther instructed  that  although  you  may  be- 
lieve from  the  evidence  that  the  plaintiff  ac- 
tually paid  for  the  check  as  testified  to, 
and  that  he  had  no  knowledge  of  the  fact 
that  the  check  was  obtained  from  Leggat  by 
Wearth  without  any  consideration,  still  If 
you  find  from  the  evidence  that  the  facts  and 
circumstances  surrounding  the  purchase  of 
the  check  by  plaintiff  from  Wearth,  if  you 
find  he  did  purchase  it  would  have  put  a 
reasonably  prudent  man  upon  inquiry,  and 
if  the  plaintiff  failed  to  make  such  inquiry, 
such  failure  is  equivalent  to  actual  notice, 
and  he  cannot  recover."  No.  10.  "If  there 
is  anything  in  a  negotiable  instrument  to 
cast  suspicion  upon  its  character,  the  holder 
thereof,  whether  a  holder  for  value,  will  be 


considered  to  hare  taken  it  under  circum- 
stances which  render  him  guilty  of  bad 
faith,  provided  you  may  take  Into  consider- 
ation all  of  the  circumstances  under  which 
the  plaintiff  came  Into  the  possession  of  the 
check  in  question  in  determining  whether  or 
not  he  purchased  It  in  good  faith,  for  value, 
and  without  notice  of  any  fraud." 

Upon  the  trial  the  plaintiff  was  Introduced 
as  a  witness  in  his  own  behalf,  and  by  him 
it  was  sought  to  show  his  transaction  with 
Wearth  by  which  he  came  into  possession  of 
the  check.  Objection  was  made  that  the  tes- 
timony was  incompetent  under  the  provisions 
of  section  31C2,  Code  Civ.  Proc,  as  amended 
by  an  act  of  the  Fifth  Legislative  Assembly, 
approved  February  19,  1897  (Sess.  Laws 
1807,  p.  215).  This  objection  was  sustained 
and  exception  taken.  liOter  In  the  course  of 
the  trial  it  developed  that  at  a  former  trial 
of  this  cause  Leggat  had  testified  that  bis 
testimony  had  been  preserved,  and  upon  thl* 
trial  proof  of  the  testimony  which  he  had 
given  upon  such  former  trial  was  Introduced 
on  behalf  of  the  defendants.  It  is  claimed 
that  the  trial  court  erred  In  excluding  the 
testimony  of  the  plaintiff,  for  the  reason  that 
Leggat's  testimony  taken  at  a  former  trial 
had  been  preserved.  But  it  is  sufficient  to 
sny  that  this  fact  did  not  appear  to  the  trial 
court  at  the  time  Harrington  was  introduced 
as  a  witness,  and  that  after  It  did  appear 
the  plaintiff  did  not  renew  his  offer;  so  that 
if  there  Is  the  exception  to  the  rale  as  claim- 
ed by  the  appellant,  he  did  not  bring  himself 
within  it.  It  is  also  said  that  the  rule  Is  not 
so  extensive  in  its  operations  as  to  preclude 
the  plaintiff  from  testifying  to  transactions 
bad  with  a  third  person,  even  If  the  proof 
of  such  transactions  tends  to  establish  the 
plaintiff's  claim  against  the  estate  of  the 
deceased  person.  But  In  this,  we  think, 
counsel  for  appellant  is  in  error.  The  lan- 
guage of  section  31fi2,  above,  as  amended,  is: 
"The  following  persons  cannot  be  witnesses: 
•  •  •  (3)  Parties  or  assignees  of  parties 
to  an  action  or  proceeding  or  persons  In 
whose  beholf  an  action  or  proceeding  Is 
prosecuted,  against  an  executor  or  adminis- 
trator, upon  a  claim  or  demand  against  the 
estate  of  a  deceased  person,  as  to  any  matter 
of  fact  occurring  before  the  death  of  such 
deceased  person." 

The  principal  question  Is  presented  by  a 
consideration  <>f  Instmctions  Nos.  5  and  10 
above.  The  doctrine  announced  in  No.  5 
is  that  even  though  Harrington  paid  value 
for  the  check  and  had  no  actual  knowledge 
of  the  fact  that  Wearth  obtained  it  from 
I^ggnt  without  consideration,  still,  if  the 
facts  and  circumstances  attending  the  pur- 
chase of  the  check  by  Harrington  from 
Weorth  were  such  as  to  put  a  reasonably 
pnident  man  upon  inquiry,  and  If  Harrington 
failed  to  make  such  inquiry,  such  failure  on 
his  part  was  equivalent  to  actual  notice  by 
him  of  the  want  of  consideration  for  th« 
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transfer  by  Leggat  to  Wearth,  and  he  could 
not  recover.  This  never  has  been  the  law  of 
this  state,  and  is  not  now,  and  with  the  ex- 
ception of  a  few  states  It  has  not  been,  the 
rule  in  tills  country  for  nearly  three-quarters 
of  a  century.  At  an  early  date  in  the  last 
century  tlie  rule  announced  in  Xo.  5  above 
did  prevail  In  Bngland  (Gill  v.  Cubitt,  3  B.  &  C. 
4(iG),  and  to  soiue  considerable  extent  in  this 
country,  but  was  repudiated  by  the  Elnfclish 
courts  in  1836  (Goodman  v.  Harvey,  4  A.  &  E. 
870),  and  by  most  of  the  courts  of  this  country 
about  the  same  time,  and  with  few  exceptions 
has  not  been  given  countenance  by  the  courts 
of  this  country  since.  The  overwhelming 
weight  of  authority  is  against  it  But,  in 
addition  to  this  fact,  that  rule  is  entirely  In- 
consistent with  the  prorisiona  of  our  Civil 
Code  upon  the  subject  When,  in  an  action 
upon  a  negotiable  bill  or  note,  the  defense  of 
want  of  consideration  in  its  making  or  trans- 
fer is  interposed.  It  becomes  a  question 
whether  the  holder  is  an  indorsee  in  due 
course,  and.  If  be  Is,  there  are  no  defenses, 
except  payment  to  him,  which  can  be  suc- 
cessfully maintained  against  bis  claim.  Civ. 
Code,  f  4035.  Who,  then,  Is  an  Indorsee  In 
due  course?  Section  4034  of  the  same  Code 
■answers  this  inquiry  as  follows:  "An  in- 
dorsee in  due  course  Is  one  who.  In  good 
faith.  In  the  ordinary  course  of  business,  and 
for  value,  before  its  apparent  maturity  or 
piesumptlve  dishonor,  and  without  knowledge 
of  Its  actual  dishonor,  acquires  a  negotiable 
Instrument  duly  indorsed  to  him,  or  indorsed 
generally,  or  payable  to  the  bearer." 

It  appears  from  this  record,  first,  that  the 
check  was  Indorsed  by  Wearth  generally  and 
transferred  to  Harrington;  second,  that  tlie 
instrument  Is  a  negotiable  Instrument;  third, '' 
that  Harrington  received  It  before  its  pre- 
sumptive dishonor,  and  without  knowledge 
of  Its  actual  dishonor;  fourth,  that  he  re- 
ceived it  in  the  ordinary  course  of  business; 
and.  fifth,  for  the  sake  of  this  argument  we 
may  say  that  Harrington  paid  value  for  it, 
although  this  Is  a  disputed  question  of  fact 
In  order,  then,  for  Harrington  to  put  himself 
beyond  the  pale  of  tlie  defense  pleaded,  as  an 
indorsee  in  due  course.  It  was  only  necessary 
for  him  to  show  good  faith;  so  that  Instead 
of  suspicious  circumstances  sudiclent  to  put 
a  reasonably  prudent  man  upon  inquiry  being 
the  test  of  plalntifTs  right  to  recover,  the  test 
provided  by  our  Code  is  good  faith.  If  the 
suspicious  circumstances  are  of  sufficient 
cogency,  they  may  warrant  the  conclusion  of 
the  Jury  that  the  holder  acted  in  bad  faith  in 
procuring  the  paper;  but  the  test,  neverthe- 
less. Is  good  faith.  If  Harrington  acted  in 
good  faith  in  his  transaction  with  Wearth, 
issnmlng  the  other  five  premises  announced 
above,  then  the  defense  Interposed  is  not 
available  against  him.  The  rule  is  thus 
stated  in  7  Cyc.  944:  "The  principle  is  now 
well  established  that  neither  a  suspicion  of 
defect  of  title,  knowledge  of  circumstances 


which  would  excite  such  suspicion  in  the 
mind  of  a  prudent  man  or  put  him  on  inquiry, 
nor  even  gross  negligence  on  the  part  of  the 
taker  will  affect  his  right  unless  the  circum- 
stances or  suspicions  are  so  cogent  and  ob- 
vious that  to  remain  passive  would  amount 
to  bad  faith.  In  other  words,  the  question 
is  now  one  of  good  or  bad  faith,  and  not.  of 
diligence  or  negligence,  except  so  far  as  the 
want  of  caution  is  material  as  bearing  on  the 
question  of  good  faith,  and  suspicious  or 
knowledge  of  facts  which  fall  short  of  bad 
faith  do  not  amount  to  notice."  The  au- 
thorities cited  In  support  of  the  text  are  far 
too  numerous  to  be  reproduced  here.  The 
same  doctrine  is  announced,  and  authorities 
at  great  length  cited,  in  1  Daniels  on  Negoti- 
able Instruments  (5th  Ed.)  |§  770-775.  It 
has  been  well  said  by  tlie  Supreme  Court  of 
Texas:  "The  ordinary  rule  of  constructive 
notice  which  applies  to  the  purchaser  of  prop- 
erty is  not  applicable  in  the  case  of  negotiable 
instruments.  As  promotive  of  their  circula- 
tion, a  liberal  view  Is  taken,  which  makes 
the  bona  fldes  of  the  transaction  the  decisive 
test  of  the  holder's  right  He  Is  entitled  to 
recover  upon  it  if  he  has  come  by  it  honestly." 
Wilson  et  al.  v.  Denton  et  al.,  82  Tex.  531, 
18  S.  W.  C20,  27  Am.  St  Rei).  908. 

Instruction  No.  10  above  is  erroneous  for 
two  reasons:  First,  it  is  a  flagrant  invasion 
of  the  province  of  the  Jury  for  the  court  to 
say  that  particular  evidence  proves  a  partic- 
ular fact  as  this  instruction  does;  second. 
It  is  wrong  in  saying  that  suspicious  circum- 
stances alone  will  defeat  recovery.  The  last 
half  of  the  instruction.  If  standing  alone, 
would  correctly  state  the  law;  but,  taken  in 
connection  with  the  first  portion,  the  Jury 
could  draw  but  one  conclusion,  namely,  if 
there  were  any  suspicious  circumstances  at- 
tending the  purchase  of  the  check  by  Har- 
rington, he  was  guilty  of  bad  faith,  and,  as  a 
result,  could  not  recover.  While  evidence  of 
suspicious  circumstances  or  gross  negligence 
On  the  part  of  Harrington,  If  any  there  was, 
was  admissible  upon  the  question  of  his  good 
or  bad  faith,  it  remains  for  the  Jury  to  say 
whether  such  evidence  in  fact  proves  bad 
faith. 

As  this  case  must  go  back  for  a  new  trial, 
attention  Is  directed  to  Instruction  No.  3  as 
given,  which  also  submits  to  the  Jury  the  same 
erroneous  theory  of  the  law  as  instruction 
No.  5,  but  is  further  defective  in  submitting 
to  the  Jury  certain  premises,  but  falling  to 
inform  the  Jury  what  conclusions  might 
properly  be  drawn  from  the  premises  an- 
nounced. Because  of  these  errors,  the  Judg- 
ment and  the  order  are  reversed,  and  the 
cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

MILBURN,  J.,  concurs. 

BRANTLT.  C.  3.,  being  disqualified,  takes 
no  part  in  the  foregoing  decision. 
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BOORKE  T.  BUTTE  ELECTRIC  &  POWER 

CO.  et  al. 
(Supreme  Court  of  Montana.  Nov.  27,  1905.) 
1.  Pleading — ^Answer — Negative  Pregnant. 
Where  a  complaint  for  injuries  from  de- 
fendants' electric  wire  charged  tiiat  defend- 
ants on  a  certain  day  hung  the  wire  over,  above, 
and  across  a  trestle  at  a  certain  mine,  and  the 
only  dsnial  was  that  defendants,  except  the  B. 
Klectric  Co.,  hung  the  wire  over,  above,  or 
across  the  trestle,  and  that  any  of  the  defend- 
ants hung  the  wire  only  three  feet  above  the 
trestle,  and  alleged  that  "a  certain  wire  hung 
by  such  company  was  hung  over  the  trestle 
at  a  distance  of  4%  feet,"  etc.,  the  answer  con- 
tained a  negative  pregnant,  and  did  not  raise 
an  issue  that  the  wire  was  placed  In  position 
before  the  construction  of  the  trestle. 

3.  Electbicity— Injuries— Tbespassebb— In- 
structions. 

Defendants'  electric  light  wire,  by  which 
the  plaintiff  was  injured,  was  strung  on  and 
alon^  a  public  street  and  over  a  tramway  trestle 
leading  to  a  mine,  built  at  right  angles  with 
the  wire,  and  plaintiff  was  injured  by  coming 
in  contact  with  the  wire  while  working  on  the 
trestle  as  an  employ^  of  the  owner  of  the  mine. 
Held  that,  in  the  absence  of  anything  to  justify 
the  conclusion  that  either  the  owner  of  the 
wire  or  the  owner  of  the  trestle  was  a  tres- 
passer as  to  the  other,  an  instruction  imposing 
on  defendants  the  duty  of  inspecting  their 
lines  of  wire  was  not  objectionable,  on  the 
ground  that  plaintiff  was  a  trespasser  as  to 
whom  defendants  owed  no  duty  of  inspection. 
8.  Same — Care  Required. 

The  owner  or  operator  of  an  electric  plant 
is  bound  to  exercise  reasonable  care  in  select- 
ing appliances  and  insulating  wires,  wherever 
people  have  a  right  to  go  and  are  liable  to 
come  in  contact  with  them,  and  in  maintain- 
ing a  system  of  inspection  by  which  any  change 
in  the  physical  condition  of  such  apparatus 
which  would  tend  to  increase  the  danger  to 
persons  lawfully  in  the  pursuit  of  their  busi- 
ness or  pleasure  may  be  reasonably  discovered. 
[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Electricity,  IS  7,  9.] 

4.  Same— Instructions. 

In  an  action  for  injuries  to  plaintiff  by 
coming  in  contact  with  defendants'  electric 
light  wire,  alleged  to  have  been  negligently  in- 
sulated, an  instruction  correctly  stated  the  law 
which  charged  that  all  persona  and  corpora- 
tions handling  a  force  inherently  dangerous  to 
human  safety  must  exercise  a  high  degree  of 
care  so  that  persons  shall  not  be  hurt  by  the 
same,  while  they  are  not  trespassing  and  are 
rightfully  minding  their  own  business,  and 
that  the  care  required  is  measured  by  and  equal 
to  the  danger,  etc. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Electricity,  SI  7-9.] 

5.  Appeal— Instructions— Prejudice. 

In  an  action  for  injuries  to  plaintiff  by 
coming  in  contact  with  defendants'  live  electric 
wire,  overhanging  a  trestle  on  which  plaintiff 
was  working,  erected  prior  to  the  stringing  of 
the  wire,  an  instruction  that  there  was  no  evi- 
dence that  defendants  had  actual  notice  of  the 
erection  of  the  trestle,  and  that  their  wires  were 
in  close  proximity  thereto,  and  that  the  jury 
should  only  consider  this  in  the  event  they  be- 
lieved that  the  wire  was  hung  before  the 
trestle  was  erected ;  otherwise,  defendants  were 
chargeable  with  knowledge  of  the  existence 
of  the  trestle  and  the  physical  conditions  sur- 
rounding it — was  not  prejudicial  to  defendant. 
ft  Damages — Injueies— Evidence. 

Under  Civ.  Code,  S  43.30,  providing  that 
the  measure  of  damages  in  an  action  for  in- 
juries to  the  person  is  such  an  amount  as  will 


compensate  plaintiff  for  all  the  detriment  proxi- 
mately caused  thereby,  whether  it  could  have 
been  anticipated  or  not.  evidence  in  action  for 
injuries  showing  the  wages  plaintiff  received 
more  than  a  year  prior  to  the  date  of  the  ac- 
cident was  admissible,  as  bearing  on  his  earn- 
ing capacity. 

[Ed.  Note. — For  cases  In  point,  see  vol.  15, 
Cent.  Dig.  Damages,  8  490.] 

7.  Trial  —  Instructions  —  Damages  —  Ne- 
cersitt  of  Request. 

It  was  not  error  for  the  court,  in  an  ac- 
tion for  injuries,  to  omit  to  particularly  charge 
the  jury  as  to  the  plan  or  standard  to  be  adopt- 
ed in  estimating  damages,  where  no  more 
specific  instruction  than  that  given  was  re- 
quested. 

(Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  S  628.] 

8.  Damages  —  Personal  Injuries— Measurb 
OF  Recovery. 

In  an  action  for  peroonal  injuries,  an  in- 
struction that,  if  the  jury  found  for  plaintifC, 
in  fixing  his  damages  they  might  consider 
mental  and  physical  suffering  caused  by  the 
injury,  wages  which  plaintiff  might  have 
earned  from  the  date  of  the  injury  to  the  date 
of  the  trial,  and,  if  the  injuries  were  permanent, 
any  loss  to  him  by  reason  of  the  impairment 
of  his  capacity  to  earn  money  in  the  future, 
was  proper. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Damages,  SS  222,  23S-241,  255- 
259.] 

9.  Same— Impairment  of  Earning  CAPACrrY. 

In  an  action  for  personal  injuries,  plain- 
tiff, if  entitled  to  recover,  should  be  allowed  such 
an  amount  as  would  purchase  an  annuity  equal 
to  the  difference  between  plaintiff's  annual 
earnings  before  his  injury  and  the  amount,  if 
any,  which  he  might  earn  thereafter. 

[Ed.  Note. — For  cases  !n  point,  see  vol.  15, 
Cent.   Dig.   Damages,   S  237.] 

10.  Same — Excessive  Damages. 

Where,  in  an  action  for  injuries,  the  evi- 
dence was  such  that  the  jury  might  well  have 
found  that  plaintiff's  injuries  were  permanent. 
and  that,  though  he  was  4.5  years  of  age,  and 
had  previously  earned  $3..50  per  day,  he  would 
not  thereafter  be  able  to  earn  money,  a  verdict 
in  his  favor  of  $20,000  would  not  be  set  aside 
on  appeal  as  excessive. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages,  S  386.] 

Appeal  from  District  Court,  Lewis  and 
Clarice  County;  Henry  C.  Smith,  Judge. 

Action  by  Martin  Bourke  against  tbe 
Butte  Electric  &  Power  Company  and  an- 
other. From  a  judgment  In  favor  of  plain- 
tiff, defendants  appeal.    Affirmed. 

This  action  was  commenced  in  Silver  Bow 
county  by  the  plaintiff,  Bourke,  to  recover 
damages  for  personal  injuries  received  by 
him  by  coming  In  contact  with  an  electric 
light  wire  charged  with  electricity.  The  de- 
fendants originally  were  the  Butte  Electric 
&  Power  Company,  tbe  Butte  Lighting  & 
Power  Company,  the  Butte  Gleneral  Elec- 
tric Company,  and  George  T.  Aiken.  After- 
wards, on  plaintiff's  motion,  the  action  was 
dismissed  as  to  the  Butte  Lighting  &  Power 
Company  and  the  Butte  General  Electric 
Company,  and  proceeded  thereafter  against 
the  Butte  Electric  &  Power  Company  and 
George  T.  Aiken. 

The  complaint  alleges  that  the  defendants 
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were  engaged  In  tbe  business  of  furnlsblng 
light  by  electricity  to  the  citizens  of  Butte 
and  MeadervUle,  In  Sliver  Bow  county.  Par- 
agraph 5  of  tbe  complaint  is  as  follows: 
"That  on  or  about  the  1st  day  of  May,  1902, 
near  Meadcrrllle,  In  the  said  county  of  Silver 
Bow,  Mont,  the  said  defendants  did  cause  to 
be  hanged,  about  three  feet  above  and  across 
a  trestle  at  tbe  East  Colusa  mine,  a  certain 
copper  wire,  and  charged  the  same  with,  and 
continued  at  all  times  thereafter  to  keep 
the  same  charged  with,  a  current  of  electrici- 
ty of  a  voltage  of  about  2,500  volts,  that  be- 
ing sufficient  in  power  to  kill  men  of  ordi- 
nary vitality,  and  to  do  great  bodily  harm 
to  all  men,  whenever  they  might  touch  the 
same;  that  the  said  wire,  on  the  10th  day  of 
May,  1902,  and  long  prior  thereto,  was  In- 
sufficiently, carelessly,  and  negligently  In- 
sulated, and  that  the  defendants  were  well 
aware  of  the  said  want  of  insulation,  or 
could  with  reasonable  diligence  or  care  have 
been  aware  of  such  want  of  Insulation." 
It  is  further  alleged  that  the  wire  mentioned 
in  paragraph  5  was  hung  by  tbe  defendants, 
or  by  them  permitted  to  hang,  over  and 
across  said  trestle  so  low  that  persons  work- 
ing over  the  trestle  were  in  Imminent  danger 
of  coming  in  contact  with  the  wire;  and 
that  the  wire  was  so  low  that  it  had  to  be 
moved  and  lifted  up  by  persons  working  on 
the  trestle.  It  is  further  alleged  that  this 
trestle  belonged  to  the  Boston  &  Montana 
Company,  and  that  on  the  10th  day  of  May, 
1902,  this  plaintiff,  while  in  the  employ  of 
that  company,  was  there  lawfully  hauling 
waste  In  tram  cars  along  and  over  this 
trestle.  Paragraph  7  of  the  complaint  is 
as  follows:  "That  the  defendants,  when 
they  hung  the  said  wire  over  tbe  said  trestle, 
and  only  about  three  feet  above  the  sold 
trestle,  and  without  insulation  as  aforesaid, 
well  knew  that  this  plalntitF,  and  many 
other  men  employed  by  the  said  mining  com- 
pany, were  dally  employed  in  walking  over 
the  said  trestle  and  must  in  the  course  of 
such  employment  touch  the  said  wlra"  It 
is  further  alleged  that.  In  order  for  plaintiff 
to  get  his  cars  back  and  forth  along  tbe 
track  on  this  trestle,  It  was  necessary  for 
him  to  lift  up  said  wire  every  time  he  passed, 
and  that  the  defendants  knew  that  it  was 
necessary  for  blm  to  do  so,  and  that  plain- 
tiff did  not  know  that  this  wire  was  in  any 
manner  charged  with  an  electric  current. 
It  Is  alleged  that  the  placing  of  this  wire 
over  the  trestle  so  low,  and  the  placing  of 
it  there  without  proper  insulation,  consti- 
tuted acts  of  gross  negligence  and  malicious 
recklessness  on  the  part  of  the  defendant 
company.  It  is  further  alleged  that  on  tho 
10th  day  of  May,  1902,  It  was  raining;  that 
the  trestle  was  wet,  and  that,  as  plaintiff 
was  pursuing  his  business  and  passing  back 
and  forth  with  his  car,  in  attempting  to  lift 
the  wire  to  let  his  car  go  by  he  touched 
the  wire  with  his  left  hand;  that  the  wire 
was  then  charged  with  electricity;  that  a 


current  of  electricity  passed  through  him, 
caused  him  to  hold  on  to  the  wire,  burned 
all  the  flesh  from  the  fingers  and  thumb  of 
his  hand,  and  otherwise  caused  him  great 
pain  and  terrible  anguish;  that  by  reason  of 
this  Injury  he  was  confined  to  a  hospital 
for  18  weeks  under  the  care  of  a  physician; 
that  he  suffered  daily  great  bodily  pain; 
that  tbe  Injuries  Inflicted  upon  him  are 
permanent;  that  before  the  accident  he  was 
a  strong  and  healthy  man,  capable  of  earning, 
and  did  earn,  $3.50  a  day;  that  by  reason 
of  this  accident  be  will  never  be  a  strong  man 
again;  that  he  cannot  open  bis  left  band,  be- 
cause of  the  fact  that  the  muscles  on  the  in- 
side thereof  were  burned  off;  that  the  mus- 
cles of  his  legs  and  arms  have  become 
shrunken;  that  be  continues  to  suffer  pains 
throughout  his  body;  that  he  is  Informed  and 
believes  that  he  will  never  be  relieved  of 
these;  that  by  reason  of  the  burning  he  has 
been  rendered  so  weak  that  he  cannot  eat 
anything  but  soft  food;  that  at  the  time  of 
the  burning  he  was  about  45  years  of  age; 
that  since  that  time  be  Ims  not  been  able  to 
do  any  work  or  earn  any  money;  and  that  he 
will  never  again  be  able  to  do  any  work, 
by  reason  of  such  injury.  It  is  further  al- 
leged that  tbe  acts  of  the  defendants,  as  set 
forth,  were  done  maliciously  and  wantonly, 
and  In  criminal  disregard  of  the  rights  and 
safety  of  all  persons,  and  particularly  of 
this  plaintiff.  Actual  damages  in  the  sum 
of  $30,000  are  asked,  and  punitive  damages  In 
the  sum  of  $20,000  In  addition  tbereto. 

The  answer  denies  that  either  or  any  of  the 
defendants,  except  the  Butte  Electric  &  Pow- 
er Company,  was  engaged  in  the  business  of 
furnishing  light  by  electricity  to  the  citizens 
of  Butte  and  MeadervUle,  as  charged  in  the 
complaint.  There  are  specific  denials  that 
the  wire  mentioned  in  the  complaint,  strung 
over  the  trestle,  was  Insufflclently  or  care- 
lessly insulated,  or  that  it  was  ever  necessary 
for  the  plaintiff  to  lift  the  wire  in  hauling 
his  car  over  the  trestle,  or  that  the  plaintiff 
did  not  know  that  the  wire  was  charged  with 
an  electric  current  There  is  a  denial  of 
any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  whether  or  not  the  plain- 
tiff was  injured,  or  the  extent  or  character 
of  his  injuries.  There  Is  a  further  denial 
that,  because  of  any  act  or  thing  done  by 
the  defendants,  or  either  of  them,  the  plain- 
tiff was  injured  In  any  manner  or  at  all. 
Tbere  Is  also  a  denial  that  any  of  tbe  acta 
alleged  in  the  complaint  as  having  been  per- 
formed by  the  defendants,  or  either  of  them, 
were  done  or  i)erformed  maliciously  or  wan- 
tonly, or  In  criminal  disregard,  or  any  dis- 
regard, of  the  right  of  plaintiff  or  any  person. 
The  answer  also  contains  allegations  to  the 
effect  that  over  the  trestle  were  strung  two 
wires,  one  a  primary  wire,  6%  feet  above  the 
trestle,  and  a  secondary  wire,  4%  feet  above 
tbe  trestle;  and  it  is  alleged  that  tbe  ac- 
cident to  the  plaintiff  was  occasioned  by  the 
plaintiff  taking  bold  of  said  BT^^^W^'^^ 
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and  said  secondary  wire  at  one  and  tbe 
same  ttine.  It  Is  alleged  that  It  was  not  nec- 
essary for  tbe  plaintiff  to  take  hold  of  either 
of  these  wires,  and  that  his  taking  bold  of 
either  of  them,  or  both  at  the  same  time, 
were  acts  of  negligence  on  hia  part  which 
contributed  to  the  injury  which  he  received. 
With  relation  to  tbe  principal  allegations  of 
the  complaint  in  paragraph  5,  set  forth  In 
full  above,  tbe  denials  in  the  answer  are  so 
pregnant  with  admissions  that  tbey  are  set 
forth  at  length,  as  follows :  "Deny  that  on  or 
about  tbe  Ist  day  of  May,  1902,  or  at  any 
other  time,  near  MeaderviUe,  In  said  county 
of  Silver  Bow,  or  elsewhere,  any  of  said  de- 
fendants above  named,  save  and  except  tbe 
Butte  Electrict  &  Power  Company,  did  cause 
to  be  banged  three  feet,  or  any  number  of 
feet,  above  or  across  a  certain  trestle  at  tbe 
East  Coliisa  mine,  or  elsewhere,  a  certain 
copper  wire,  or  charged  tbe  same  with,  or 
continued  at  any  time  thereafter  to  keep  the 
same  charged  with  a  current  of  electricity 
of  a  voltage  of  about  2,.')00  voits,  or  any  num- 
ber of  volts,  or  at  all,  or  that  any  wire 
hanged  by  said  defendants,  or  by  either  of 
them,  save  and  except  the  Butte  Electric  & 
Power  Company,  was  sufficient  In  power  to 
kill  men  of  ordinary  vitality,  or  to  do  gross 
or  aui'  bodily  barm  to  all  men.  or  any  men, 
whenever  tbey  might  touch  the  same,  or 
otherwise,  or  at  all.  Deny  that  said  defend- 
ants, or  either  of  them,  ever,  at  any  time, 
strung  or  banged  said  wire  mentioned  in  said 
complaint,  or  any  wire,  or  at  all,  over  said 
or  any  trestle,  only  three  feet,  or  about  three 
feet,  above  said  trestle;  but  In  this  connec- 
tion and  as  a  part  of  this  denial,  defendants 
allege  that  a  certain  wire  strung  by  the  Butte 
Electric  &  Power  Company  was  so  strung 
over  and  above  said  trestle  a  distance  of 
4%  feet  from  said  trestle,  and  called  a 
secondary  wire."  There  Is  not  any  denial 
whatever  of  tbe  allegations  of  paragraph  7 
set  forth  above. 

Tbe  cause  was  transferred  to  Lewis  and 
Clarke  county,  where  It  was  tried  to  tbe 
court  sitting  with  a  Jury.  The  Jury  return- 
de  a  verdict  In  favor  of  the  plaintiff,  and 
Judgment  was  entered  thereon.  The  appeals 
are  from  the  Judgment,  and  fi'om  an  order 
denying  defendants'  motion  for  a  new  trial. 

J.  L.  Wines,  Forbls  &  Matteson,  and  M. 
J.  Cavanaugh,  for  appellants.  Robt.  B.  Smith. 
II.  L.  Maury,  and  John  B.  Clayberg,  for  re- 
spondent. 

HOIXOWAT,  J.  (after  stating  the  facts). 
1.  Tbe  cause  was  apparently  trle<l  upon  the 
theory  that  there  was  an  Issue  raised  by  the 
pleadings  as  to  whether  the  wire  which 
caused  tbe  injury  to  plaintiff  was  placed 
in  position  before  the  trestle  uiwn  which 
plaintiff  was  at  work  was  erected.  The  most 
casual  reading  of  the  pleadings  will  show 
at  once  that  there  was  not  any  Issue  upon 
this  question  at  all.  The  conii)laInt  In  para- 
graph 5  above,  In  plain  and  unmistakable 


language,  charges  that  the  defendants,  on  or 
about  the  1st  day  of  May,  1902,  hung  tbla 
wire,  charged  with  an  electrict  current  of 
2,500  volts,  over  and  atrave  and  across  a 
trestle  at  the  East  Colusa  mine.  The  denial 
of  those  allegations  is  that  any  of  tbe  de- 
fendants, except  the  Butte  Electrict  &  Pow- 
er Company,  hung  tbe  wire  mentioned  in  the 
complaint  over  and  above  or  across  the  trestle 
at  tbe  East  Colusa  mine ;  and  that  any  of  the 
defendants  hung  tbe  wire  mentioned  in  the 
complaint  only  three  feet,  or  about  three  feet, 
above  said  trestle.  Tbe  answer  alleges  that 
a  certain  wire  bung  by  tbe  Butte  Electric 
&  Power  Company  was  so  bung  over  and 
above  said  trestle,  a  distance  of  about  4Ms 
feet  from  said  trestle,  and  was  called  a  sec- 
ondary wire.  These  pregnant  denials  admit 
that  tbe  Butte  Electric  &  Power  Company 
strung  tbe  wire  mentioned  in  the  complaint, 
charged  with  an  electric  current  of  2,500 
volts,  over  the  trestle  at  tbe  East  Colusa 
mine.  The  only  denial  is  that  such  wire  was 
only  three  feet,  or  about  three  feet,  above  the 
trestle.  If  tbe  trestle  was  not  there  before 
tbe  wire  was  placed  in  position,  it  is  hardly 
necessary  to  say  that  the  wire  could  not 
have  been  strung  over  and  across  the  trestle, 
and  therefore  tbe  answer  unmistakably  ad- 
mits the  existence  of  tbe  trestle  before  tbe 
wire  wblcb  caused  plaintiff's  injury  was  pla- 
ced In  position.  The  particular  wire  which 
caused  the  injury  Is  definitely  identified  in 
tbe  proof  as  a  primary  wire;  so  that  tbe 
trial  covu:t  would  have  been  Justified  In  stat- 
ing to  the  Jury  that  there  was  not  any  is- 
sue upon  the  question,  but  that  the  answer 
admits  that  this  wire  with  which  plaintiff 
came  In  contact,  was  placed  In  position  after 
the  trestle  upon  which  he  was  working  was 
erected.  But  the  defendants  offered  proof 
tending  to  show  that  there  were  four  wires 
stretched  over  this  trestle;  that  two  of  them 
were  primary  and  two  secondary  wires ;  tliat 
tbe  primary  wires  were  charged  with  an 
electric  current  of  from  2,000  to  2,500  voits. 
while  the  secondary  '  wires  were  charged 
with  only  about  104  volts,  which  was  not 
sufficient  to  have  caused  the  Injury  complain- 
ed of. 

Acting  upon  tbe  assumption  that  there  was 
an  Issue  a.s  to  whether  the  wire  or  the  trestle 
was  first  put  In  place,  the  court  submitted  to 
the  Jury  certain  Instructions  of  which  com- 
plaint is  made.  One  of  these  instructions 
(No.  9)  was  asked  by  the  defendants  and 
given  by  the  court  with  a  material  modifica- 
tion. By  this  Instruction  the  Jury  was  told 
that.  If  they  found  from  tbe  evidence  that 
the  wire  which  caused  the  Injury  to  plaintiff 
was  strung  by  the  .defendants  before  tbe 
trestle  was  erected,  that  tbe  trestle  was  erect- 
by  a  third  person  without  the  knowledge  or 
consent  of  the  defendants,  and  was  not  used 
by  tbe  defendants,  and  that  plaintiff  wa.<<at 
work  on  tbe  trestle  for  some  person  other 
tbaii  the  defendants,  and  that  the  defend- 
ants did.  not  know  that  the  trestle  was  be- 
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ing  ased,  and  If  tbey  further  found  that  tbe 
wire  wbicb  caused  the  Injury  ■was  strung 
a  sufficient  height  above  the  surface  of  the 
ground  to  render  it  Impossible  for  persons 
at  work  or  traveling  In  that  vicinity  to  come 
In  contact  with  it  by  ordinary  means,  then 
the  act  of  plaintiff  In  coming  in  contact  with 
the  wire  was  contributory  negligence  on  bis 
part  which  would  preclude  his  recovery.  To 
this  extent  the  instruction  was  asked  by  the 
defendants,  but  tbe  court  attached  to  It  this 
modlflcatlon:  "Unless  you  find  that  tbe  said 
defendants  were  guilty  of  negligence  In  not 
inspecting  their  property  at  such  reasonable 
periods  of  time  as  would  enable  them  to  know 
and  discover  that  said  trestle  had  been  erect- 
ed under  their  said  wires  and  was  being 
used  as  a  passageway  by  buman  beings,  and 
that  tbe  erection  of  said  trestle  had  brought 
the  said  wires  so  close  to  persons  passing 
across  said  trestle  as  to  be  dangerous  to  the 
lives  and  safety  of  human  beings."  The 
court,  by  Instruction  No.  12,  told  tbe  jury 
that  if  they  should  find  from  tbe  evidence 
that  the  wire  which  caused  the  injury  was 
strung  before  tbe  trestle  was  erected,  then 
they  were  Instructed  that  it  Is  the  duty  of 
persons  or  corporations  transmitting  electric 
currents  that  are  dangerous  to  buman  safety 
or  life  to  inspect  their  properties  at  reason- 
able intervals  with  a  view  of  ascertaining 
what,  if  any,  physical  changes  have  taken 
place  wbicb  might  create  or  increase  danger 
to  buman  life;  and  in  this  case,  If  tbe  Jury 
should  find  that  the  property  was  not  inspect- 
ed at  reasonable  intervals,  and  that  a  rea- 
sonable ln8i>ection  would  have  disclosed  the 
existence  of  tbe  trestle  and  tbe  physical  con- 
ditions surrounding  It  at  tbe  time  tbe  piaiu- 
tlf[  was  injured,  then,  in  that  event,  the  de- 
fendants were  charged  with  knowledge  of  tbe 
existence  of  tbe  trestle. 

Objection  Is  made  to  instruction  No.  9  as 
modified,  and  to  No.  12,  in  that  they  Impose 
upon  the  defendants  tbe  duty  of  inspecting 
their  Hoes  of  wire,  even  If  tbe  trestle  was 
erected  after  the  wire  which  caused  tbe  in- 
Jury  was  strung.  Api)ellants  contend  that. 
If  It  was  found  that  the  trestle  was  erected 
after  the  wire  was  put  in  place,  tben,  as  to 
tbe  defendants,  tbe  plaintiff  was  a  naked 
trespasser,  and,  as  to  bim,  the  defendants  did 
not  owe  the  duty  of  inspection,  and  in  sup- 
jiort  of  this  cite  Kgan  v.  Montana  Central 
Ky.  Co.  et  al.,  24  Mont.  369,  03  Pac.  832; 
Beinhom  v.  Griswold,  27  Mont.  79,  09  Pac. 
537.  59  L.  R.  A.  771,  9-1  Am.  .St  Rep.  818; 
and  DrlRcoll  v.  Clark.  .^2  Mont.  172,  80  Pac. 
373.  But  tbe  complaint  alleges  that  the  plain- 
tiff was  rightfully  and  lawfully  in  pursuit 
of  his  business  at  the  time  when,  and  place 
where,  he  was  Injured,  and  this  Is  not  denied. 
Neither  is  there  anything  in  tbe  pleadings  or 
proof  which  would  even  tend  to  show  that  tbe 
owner  of  the  trestle  was,  as  to  tbe  owner  of 
the  wire,  a  trespasser.  The  wire  was  strung 
on  and  along  a  public  street,  and  the  trestle 
was  built  across  tbe  street  at  right  angles 


with  tbe  course  of  tbe  line  of  wire.  As  said 
before,  the  answer  specifically  admits  that  the 
wire  was  strung  after  the  trestle  was  erect- 
ed ;  but,  if  it  be  said  that  all  parties  proceed- 
ed in  tbe  trial  court  upon  the  theory  that 
there  was  an  issue  raised  as  to  this  fact,  still 
there  is  not  anything  which  would  Justify  the 
conclusion  that  either  tbe  owner  of  the  wire, 
or  the  owner  of  tbe  trestle,  was,  as  to  tbe  other, 
a  trespasser.  The  law  will  not  presume  it, 
but.  In  the  absence  of  any  showing  to  the  con- 
trary, tbe  presumption  Is  that  each  alike 
was  there  lawfully.  So  that  we  may  at  once 
dismiss  from  our  consideration  any  conten- 
tion that  the  owner  of  the  trestle  was  a 
trespasser ;  and  this  being  so,  the  cases  cited 
above  from  this  state  are  not  in  point  here. 
Defendants'  liability  to  the  plaintiff  must 
therefore  be  determined  by  rules  applicable 
to  one  Injured  by  the  alleged  negligence  of 
another,  where  the  injured  party  was  right- 
fully pursuing  his  business  or  pleasure  at 
tbe  time  of  bis  Injury. 

In  3  Current  Law,  1182,  tbe  rule  as  to 
this  liability  Is  announced  as  follows:  "While 
one  furnishing  electricity  Is  not  an  Insurer, 
yet  as  to  the  public  he  is  obliged  to  use  the 
utmost  human  care,  vigilance,  and  foresight, 
reasonaMy  consistent  with  the  practical 
operation  of  bis  plant,  to  provide  against 
all  reasonably  probable  contingencies;  the 
care  required  in  any  particular  case  being 
proportional  to  the  danger.  This  includes 
the  use  of  the  best  mechanical  contrivances 
and  inventions  in  practical  use,  perfect  in- 
sulation at  all  places  near  which  people  have 
a  right  to  go,  and.  It  has  been  held,  perfect 
insulation  of  all  overhead  wires  strung 
through  streets,  the  consideration  of  climatic 
conditions,  and  the  maintenance  of  such  a 
system  of  inspection  as  will  insure  reason- 
able promptness  in  tbe  detection  of  defects." 
While  this  rule  goes  farther  than  it  is  neces- 
sary for  us  to  go  in  this  Instance,  we  do  adopt 
and  approve  It  to  tbe  extent  that  It  holds 
the  owner  or  operator  of  an  electric  plant 
to  a  reasonable  degree  of  care  In  erecting 
pole  lines,  selecting  appliances,  Insulating  the 
wires  wherever  people  have  a  right  to  go  and 
are  liable  to  come  In  contact  with  them,  and 
in  maintaining  a  system  of  inspection  by 
which  any  change  which  has  occurred  in  the 
libysicai  conditions  surrounding  tbe  plant, 
poles,  or  lines  of  wire,  which  would  tend  to 
create  or  Increase  the  danger  to  persons  law- 
fully in  pursuit  of  their  business  or  pleasure, 
may  be  reasonably  discovered.  Mitchell  v. 
Charleston  L.  &  P.  Co.,  45  S.  0.  146,  22  S.  E. 
707,  31  L.  R.  A.  577.  Other  courts  announce 
the  rule  in  even  stronger  terms.  For  instance, 
in  Colorado  it  is  said:  "Moreover,  tbe  court 
in  other  instructions  correctly  declared  that 
the  defendant  was  bound  to  exercise  the 
highest  skill,  most  consummate  care  and 
caution,  and  utmost  diligence  and  foresight 
in  the  construction,  maintenance,  and  time- 
ly Inspection  of  its  entire^jla^^^i^^tf^ 
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attainable,  consistent  with  the  practical  con- 
duct of  Its  business  according  to  the  best- 
known  methods  of  the  state  of  its  art  at  and 
prior  to  the  time  of  the  disaster."  Denver 
Con.  Electric  Co.  v.  Lawrence,  31  Colo.  301, 
73  Pac.  39.  And  In  Pennsylvania  the  rule 
respecting  the  duty  of  a  gas  company  is 
stated  as  follows:  "While  no  absolute  stand- 
ard of  duty  in  dealing  with  such  agencies  can 
be  prescribed,  it  Is  safe  to  say  in  general 
terras  that  every  reasonable  precaution  sug- 
gested by  experience  and  the  known  dangers 
of  the  subject  ought  to  be  taken.  This 
would  require,  In  the  case  of  a  gas  company, 
not  only  that  Its  pipes  and  fittings  should  be 
of  such  material  and  workmanship,  and 
laid  in  the  ground  with  such  skill  and  care, 
as  to  provide  against  the  escape  of  gas  there- 
from when  new,  but  that  such  system  of  in- 
spection should  be  maintained  as  would  in- 
sure reasonable  promptness  in  the  detection 
of  leaks  that  might  occur  from  deterioration 
of  the  material  of  the  pipes,  or  from  any 
other  cause  within  the  circumspection  of 
men  of  ordinary  skill  In  business."  Koelsch 
V.  Philadelphia  Co.,  152  Pa.  355,  25  Atl.  522, 
18  L.  R.  A.  759,  34  Am.  St.  Kep.  653. 

It  would  hardly  do  to  say  that  the  defend- 
ant can  only  be  required  to  exercise  due 
diligence  after  it  receives  notice  of  any  de- 
fect In  its  appliances  or  of  any  change  In  the 
physical  conditions  surrounding  them,  for 
this  would  be  placing  a  premium  upon 
negligent  Ignorance,  as  was  said,  in  sub- 
stance, by  the  Supreme  Court  of  South  Caro- 
lina in  Mitchell  v.  Charleston  L.  &  P.  Co., 
above.  District  of  Columbia  v.  Woodbury, 
136  TJ.  S.  463,  10  Sup.  Ct  990,  34  L.  Ed.  472. 
Under  the  rule  which  we  have  announced 
above,  we  think  the  court's  instructions  No. 
9  as  modified,  and  No.  12  as  given,  correctly 
state  the  law. 

2.  The  court  also  gave  an  Instruction,  num- 
bered 5,  of  which  complaint  is  made.  That 
Instruction  Is  as  follows:  "The  court  In- 
structs the  Jury  that  all  persons  or  corpora- 
tions, who  handle  a  force  of  great  inherent 
danger  to  the  lives  and  safety  of  others,  are 
held  by  law  to  a  high  degree  of  care  In 
handling  the  same,  to  the  end  that  other 
persons  shall  not  be  hurt  by  the  same,  while 
such  other  persons  are  not  trespassing  and 
are  rightfully  minding  their  own  business; 
In  other  words,  the  care  required  is  measur- 
ed by  and  equal  to  the  danger.  When  any 
one  handles  a  force  of  utmost  danger,  a  very 
great  care  is  required.  What  would  be 
care  In  handling  a  force  of  little  danger 
might  not  be  care  in  handling  a  force  of 
great  danger,  and  might  be  negligence  In 
handling  such  a  force.  As  the  danger  in- 
creases, so  the  degree  of  care  Increases  which 
is  required  of  persons  who  are  handling  the 
force.  The  degree  of  care  required  is  pro- 
portionate to  the  danger  of  the  force,  and, 
where  a  force  of  highest  danger  is  handled, 
a  very  high  degree  of  care  Is  required  In 


handling  the  said  force,  to  the  end  that  no 
other  person  lawfully  minding  his  own  busi- 
ness and  not  trespassing  may  be  hurt  by  the 
force."  We  think  this  iu.structIou  correctly 
states  the  law.  In  Commonwealth  Electric 
Co.  v.  Melville.  210  III.  70.  70  N.  E.  1052, 
It  Is  said:  "Electricity  is  a  subtle  and 
powerful  agent.  Ordinary  care  exercised  by 
those  who  make  a  business  of  using  it  for 
profit,  to  prevent  injury  to  others  therefrom, 
requires  much  greater  precaution  in  its 
use  than  where  the  element  used  is  of  a 
less  dangerous  character.  Aa  there  is  greater 
danger  and  hazard  in  the  use  of  electricty, 
there  must  be  a  corresponding  exercise  of 
skill  and  attention  for  the  purpose  of  avoid- 
ing injury  to  another,  to  constitute  what 
the  law  terms  'ordinary  care.*  The  care  must 
be  commensurate  with  the  danger."  In 
Hoye  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  46 
Minn.  269,  48  N.  W.  1117,  the  Minnesota 
court  states  the  rule  as  follows:  "Reason- 
able care  is  all  that  is  required.  But  this 
must  be  proportionate  to  the  risks  to  be  ap- 
prehended and  guarded  against."  This  lan- 
guage Is  quoted  with  approval  by  the  same 
court  In  the  later  case  of  Gilbert  v.  Duluth 
Gen.  E.  Co.,  100  N.  W.  653. 

The  same  rule  In  practically  the  same 
terms  is  announced  by  other  courts  and  text- 
writers  as  follows :  "It  would  have  been 
safer  and  the  better  practice  to  Instruct  the 
Jury — which  ought  hereafter  to  be  observe<l — 
even  in  cases  like  the  one  before  us,  that  the 
defendant  was  bound  to  exercise  that  rea- 
sonable care  and  caution  which  would  be 
exercised  by  a  reasonably  prudent  and  cau- 
tious person  under  the  same  or  similar  cir- 
cumstances. In  addition  to  this,  the  Jury 
should  have  been  Instructed  that  the  care  In- 
creases as  the  danger  does,  and  that,  where 
the  business  In  question  is  attended  with 
great  peril  to  the  public,  the  care  to  be  exer- 
cised by  the  person  conducting  the  business 
Is  commensurate  with  the  increased  dan- 
ger." Denver  Con.  Electric  Co.  v.  Simpson, 
21  Colo.  371,  41  Pac.  499.  31  L.  R.  A.  506. 
"An  electric  light  company  is  bound  as  to 
the  public  to  exercise  the  utmost  degree  of 
care  in  the  construction.  Inspection,  repair, 
and  operation  of  its  apparatus  and  appli- 
ances; or,  disregarding  distinctions  as  to  de- 
grees of  care,  the  rule  may  be  thus  stated : 
To  prevent  an  injury  to  the  public,  the  law 
requires  that  usual  and  ordinary  care  should 
be  used,  which.  In  such  a  business  as  an 
electric  light  company  operates,  requires  and 
demands  a  degree  of  care  and  diligence 
proportionate  to  the  danger  or  mischief  that 
is  liable  to  ensue.  The  words  'usual  and 
ordinary  care'  mean  in  such  cases  nothing 
more  or  less  than  that,  if  there  be  great  dan- 
ger and  hazard  In  the  business,  there  should 
be  a  corresponding  degree  of  skill  and  at- 
tention required  by  the  law."  10  Am.  &  Eng. 
Enc.  Law,  872.  "Electric  companies  are 
bound  to  use  'reasonable  care  in  the  construc- 
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tion  and  maintenance  of  tbetr  lines  and  ap- 
paratus— that  is,  such  care  aa  a  reaaonable 
man  would  use  under  the  clrcuniBlanccs — 
and  win  be  responsible  for  any  conduct  fall- 
ing short  of  this  standard.'  This  care  varies 
with  the  danger  which  will  tie  Incurred  by 
negligence.  In  cases  where  the  wires  car- 
ry a  strong  and  dangerous  current  of  electric- 
ity, and  the  result  of  negligence  might  be 
exposure  to  death  or  most  serious  accidents, 
tlje  highest  degree  of  care  is  required."  City 
Electric  St.  Ry.  Co.  t.  Conery,  61  Arlt.  381, 
33  S.  W.  426,  31  L.  R.  A.  5T0,  54  Am.  St.  Rep. 
262.  "The  measure  or  degree  of  care  re- 
quired of  electrical  companies  is  variously 
defined,  but  it  Is  conceived  that  the  con- 
sensus of  opinion  is  that  they  most  exercise 
that  reasonable  care,  consistent  with  the 
practical  operation  of  tbetr  business,  which 
would  be  observed  by  reasonably  prudent 
persons  under  like  circumstances,  increasing 
the  care  with  any  change  in  conditions 
likely  to  increase  the  danger,  and  having  due 
regard  to  the  existing  state  of  science  and 
of  the  art  in  question."    15  Cyc.  472. 

Many  of  the  cases  growing  out  of  alleged 
negligence  by  companies  handling  electricity 
are  reviewed  in  Keasbey  on  Electric  Wires, 
K  242-255,  and  the  doctrine  announced  is 
that  embodied  in  instruction  No.  5.  After 
all  is  said,  the  instruction  only  announced 
the  famlHar  rule  In  negligence  cases:  That 
the  defendant  is  required  to  exercise  reason- 
able care.  But  what  Is  reasonable  care  in 
handling  brick  and  mortar  may  amount  to 
criminal  negligence  In  handling  nitroglycerin; 
so  that  the  only  rational  rule  Is  that  an- 
nounced by  the  trial  court:  That  the  care 
required  Is  measured  by  and  equal  to  the 
danger. 

3.  By  instruction  No.  10  the  court  told  the 
Jury  that  there  was  not  any  evidence  which 
would  warrant  the  Jury  in  finding  that  the 
defendants  had  actual  notice  of  the  erection 
of  the  trestle,  and  that  their  wires  had  been 
brought  in  close  proximity  to  It;  but  that  the 
Jury  should  only  consider  this  in  the  event 
that  they  believed  from  the  evidence  that  the 
wire  which  caused  the  injury  was  hung  be- 
fore the  trestle  was  erected;  and  In  the  event 
they  believed  from  the  evidence  that  the  wire 
was  strung  after  the  trestle  was  erected,  then 
the  defendants  were  chargeable  with  knowl- 
edge of  the  existence  of  the  trestle  and  the 
physical  conditions  surrounding  It.  If  there 
was  any  error  in  this  Instruction,  it  was  er- 
ror In  the  defendants'  favor. 

4.  Upon  the  trial  the  plaintiff  offered  testi- 
mony which  tended  to  show  that  he  had 
lived  in  Butte  alwut  17  or  18  years;  that  he 
had  worked  In  and  about  the  mines  and  re- 
duction works  in  Silver  Bow,  Deer  Lodge, 
and  Granite  counties;  that  he  had  received 
from  $3  to  $4  per  day,  according  to  the 
character  of  work  he  did;  that  among  others 
be  bad  worked  for  one  D.  H.  Dunshee  for 
six  or  seven  years;  that  in  1901  he  was  at 
work  in  the  Pennsylvania  mine  and  worked 


there  for  at>6ut  a  year.  He  was  then  asked 
what  wages  he  received  there.  This  question 
was  objected  to  on  the  groiuid  that  the  in- 
vestigation should  be  limited  to  an  inquiry 
as  to  the  wages  he  was  receiving  at  the  time 
the  accident  occurred,  and  that  the  testi- 
mony was  Irrelevant,  Incompetent,  and  im- 
material. The  objection  was  overruled,  and 
error  is  assigned  to  this  ruling  of  the  court 
We  think  the  objection  was  properly  over- 
ruled. It  might  have  occurred  that  at  the 
time  of  the  injury  the  plaintiff  was  not  receiv- 
ing any  wages  at  all,  and  had  not  been  for  some 
time  prior  thereto,  and,  while  It  would  have 
been  competent  for  this  fact  to  have  been 
made  to  appear  to  the  Jury,  It  can  hardly  be 
said  that  an  Injured  party  under  such  cir- 
cumstances would  not  be  entitled  to  recover 
anything.  Section  4330  of  the  Civil  Code 
establishes  the  measure  of  damages  in  cases 
of  this  kind,  as  follows:  "For  the  breach 
of  an  obligation  not  arising  from  contract, 
tbe  measure  of  damages,  except  where  other- 
wise expressly  provided  by  this  Code,  is  the 
amount  which  will  compensate  for  all  the 
detriment  proximately  caused  thereby,  wheth- 
er it  could  have  been  anticipated  or  not" 
In  a  leading  English  case  upon  this  subject 
it  Is  held  that,  where  recovery  was  sought 
by  a  physician  for  injuries  which  occasioned 
loss  of  time  and  which  Impaired  his  capacity 
to  earn  money  in  the  future,  the  Jury  might 
consider  proof  of  tbe  average  aggregate  of 
yearly  fees  received  by  the  physician  before 
his  injury.  Phillips  v.  London,  eta,  B.  R. 
Co.,  L.  R.  5  Q.  B.  78,  42  L.  T.  N.  S.  6;  Pat- 
terson's Railway  Accident  Law,  {§  393-396. 
We  do  not  think  that  the  period  of  time 
covered  by  the  Inquiry  In  this  Instance  was 
unreasonable. 

5.  In  the  specifications  of  errors  in  appel- 
lants' brief,  under  tbe  head  "Insufficiency  of 
Evidence  to  Justify  the  Verdict"  It  is  stated 
that  the  evidence  Is  insufflclent  to  Justify  a 
verdict  for  $20,000,  the  amount  returned  by 
the  Jury;  but  counsel  apparently  attached 
little  importance  to  this  contention,  as  their 
brief  does  not  contain  any  argument  what- 
ever upon  the  subject.  Kennon  v.  Gilmer, 
9  Mont.  108,  22  Pac.  448,  and  Hamilton  v. 
Great  Falls  St  Ry.  Co.,  17  Mont  334,  42 
Pac.  800,  43  Paa  713,  are  cited,  but  to  what 
purpose  is  not  Just  apparent  In  each  of 
these  cases  the  verdict  was  apparently  ar- 
bitrarily scaled.  Fuisom  v.  Concord,  46  Vt 
135.  and  Houston  &  T.  C.  R.  Co.  v.  Willie,  .53 
Tex.  318,  37  Am.  Rep.  756,  are  the  only  other 
cases  cited,  and  these  likewise,  without  any 
argument  or  comment  whatever.  In  Ful- 
some V.  Concord  the  trial  court  reminded  the 
Jury  that  an  allowance  for  prospective  dam- 
ages is  making  payment  in  advance,  and  In 
fixing  upon  a  sum  for  such  damages  this  fact 
might  be  taken  into  consideration  and  tbe 
amount  reduced  to  its  present  worth.  On 
appeal  the  Supreme  Court  said  of  this:  "As 
the  effect  of  this  suggestion  would  be  to  lessen 
the  damages,  if  it  had  any  effect  the  defend- 


476 


83  PACIFIC  REPOBTEB. 


(Mont 


ant  cannot  complain  of  It,  and  we  And  no 
legal  error  in  it.  In  respect  to  the  amount 
of  prospective  damages  to  be  awarded,  the 
Jury  are  the  exclusive  Judges."  In  Houston 
&  T.  C.  R.  Co.  V.  Willie  the  Supreme  Court  of 
Texas  said  that  compensation  for  lessened 
ability  to  earn  money  should  be  made  upon 
the  principle  that  the  amount  allowed  is  such 
as  will  purchase  an  annuity  equal  to  the 
dlfTerence  between  the  injured  party's  an- 
nual earnings  before  his  injury,  and  the 
amount,  if  any,  be  might  earn  thereafter. 

But  if  these  cases  are  cited  In  support  of 
some  contention  which  appellants  may  make 
that  the  Jury  was  improperly  instructed  upon 
the  method  to  be  employed  in  determining  the 
amount  of  damages  for  Impairment  of  earn* 
ing  capacity  in  the  future,  it  is  sufficient  to 
say  that  a  more  definite  instruction  than 
that  gifea  by  the  court  was  not  asked  by 
them.  The  court  instructed  the  Jury  that,  if 
they  found  for  the  plaintiff,  then  In  fixing 
the  amount  of  damages  they  might  take  into 
consideration,  mental'  and  physical  pain  and 
suffering  caused  by  the  Injury,  wages  which 
plaintiff  might' have  earned  from  the  date  of 
the  injury  to  the  date  of  the  trial,  and,  final- 
ly. If  they  found  that  the  injuries  are  perma- 
nent, they  might  take  into  consideration  any 
loss  to  him  by  reason  of  the  Impairment  of 
his  capacity  to  earn  money  in  the  future.  No 
complaint  is  made  of  this  instruction,  and 
none  could  well  be  made.  We  are,  however, 
of  the  opinion  that  an  instruction  particular- 
ly informing  the  Jury  of  the  plan  or  standard 
to  be  adopted  in  estimating  damages  for  im- 
pairment of  capacity  to  earn  money  in  the 
future  should  be  given  in  all  such  cases;  but, 
if  defendants  desired  a  more  specific  instruc- 
tion than  that  given,  they  should  have  asked 
for  it  We  think  the  rule  announced  by  the 
Texas  court,  above,  is  the  correct  one,  and 
in  fact  the  only  safe  guide  In  fixing  such 
damages.  The  question  In  a  case  of  that 
kind  Is,  what  amount  will  purchase  an  an- 
nuity equal  to  the  difference  between  the  an- 
nual wages  or  salary  received  by  the  plaintiff 
before  and  after  the  injury,  where  the  In- 
Jury  is  the  proximate  cause  of  the  impair- 
ment of  earning  capacity?  This  rule  Is  ap- 
proved in  Baltimore  &  O.  R.  Co.  v.  Hen- 
thome.  73  Fed.  634. 19  C.  C.  A.  623;  4  Suther- 
land on  Damages  (3d  Ed.)  §  1249. 

The  law  does  not  contemplate  that  the 
Injured  party  shall  be  paid  In  advance  a 
sum,  the  Interest  from  which  will  equal  such 
amount,  and  at  his  death  leave  the  principal 
to  his  estate,  but  only  that  he  shall  not  be 
made  to  lose  because  of  his  Injury.  From 
standard  mortuary  tables  and  tables  made  use 
of  by  actuaries  to  determine  the  cost  of  a 
particular  annuity,  such  damages  may  be  as- 
certained and  fixed  with  some  degree  of  cer- 
tainty. However,  the  elements  of  physical 
and  mental  pain  and  suffering  are  entirely 
uncertain,  and  no  fixed  standard  can  be  es- 
tablished for  ascertaining  the  damages  oc- 


casioned by  them.  The  amount  must;  of  ne- 
cessity, rest  in  the  sound  discretion  of  the 
Jury,  and  courts  are  ever  reluctant  to  inter- 
fere with  the  verdict  upon  the  ground  that  It 
is  excessive  or  Insufilclent.  The  parties  are 
entitled  to  a  verdict  from  the  Jury,  and  courts 
ought  not  to  substitute  their  Judgments  for 
those  of  Juries,  except  in  those  exceptional 
cases  where  it  manifestly  appears  that  the 
Jurors  made  a  mistake  in  calculation,  con> 
sidered  an  item  m:  items  of  damages  which 
should  not  have  been  considered,  or  abused 
that  sound  discretion  which  by  the  law  is 
vested  in  them.  From  the  testimony  given  in 
this  case  the  Jury  might  properly  have  drawn 
the  conclusion  that  the  plaintiff's  earning 
capacity  was  totally  destroyed  by  this  ac- 
cident, and  that  his  ,mental  faculties  as  well 
were  greatly  impaired  by  reason  of  it  Had 
the  Jury  been  instructed  as  to  the  proper 
standard  for  estimating  damages  for  impair- 
ment of  capacity  to  earn  money  in  the  future, 
they  might, '  by  a  reasonable,  but  not  exces> 
sive,  allowance  for  mental  and  physical  pain 
and  suffering,  have  arrived  at  the  amount 
fixed  by  their  verdict  In  any  event,  the 
burden  of  showlug  error  rests  upon  the  appel- 
lants, and,  iu  the  absence  of  a  clear  showing, 
this  court  would  not  be  Justified  tn  inter- 
fering upon  the  ground  of  excessive  damages 
alone,  particularly  where,  as  in  this  instance, 
the  evidence  is  such  that  the  jury  might  well 
have  drawn  the  conclusion  that  plaintiff's 
injuries  are  permanent.  13  Cyc.  130,  and  nu- 
merous cases  cited. 

We  have  considered  the  other  assignments, 
but  find  no  error.  The  Judgment  and  order 
are  affirmed. 

Affirmed. 

BRANTLY,  C.  X,  and  MILBURN,  J.,  con- 
cur. 


STATE   V.    WELLS. 
{Supreme  Court  of  Montana.    Nov.  27,  1905.) 

1.  Larceny— Evidence— Abkttob. 

Evidence  held  sufficient  to  establish  a  lar- 
ceny and  to  present  a  question  for  the  jury 
whether  or  not  defendant  was  connected  with 
it  as  an  aider  or  abettor. 

2.  Criminal  Law— Evidence— Declabations 
OK  Conspirators. 

After  tlie  puipose  of  a  conspiracy  to  com- 
mit a  larceny  had  been  acoompliahed,  and  the 
Joint  enterpriBe  is  completed,  evidence  of  acts 
or  declarations  of  one  of  the  co-conspirators  is 
hearsay  and  inadmi.ssible  as  against  another. 

[Ed,  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §§  1002-1011.] 

3.  Larceny— Evidence. 

Where,  in  a  prosecution  for  larceny,  otfier 
evidence  had  been  admitted  presenting  a  ques- 
tion for  the  jury  as  to  defendant'!-  guilty  par- 
ticipation in  the  transaction,  evidence  that  on 
the  day  succeeding  that  on  which  tlie  offense  was 
committed  prosecutor  had  a  conversation  with 
one  of  the  conspirators,  and  learned  from  him 
that  prosecutor's  watch,  which  had  been  stolen, 
was  in  a  pawn  sho^,  was  not  objectionable  for 
immateriality  and  irrelevancy. 
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4.  Criuinal  Law  —  Appkai,  —  Habio^ss 
Ebrob. 

Where,  In  a  prosecution  for  larceny,  it  was 
nndisputed  that  a  larceny  bad  been  committed, 
and  it  was  also  established  that  A.  had  pawned 
prosecutor's  watch,  alleged  to  have  been  stolen 
at  the  time,  the  principal  inquiry  being  whether 
defendant  had  guilty  connection  with  the  theft 
of  it,  evidence  of  a  conversation  between  prose- 
cutor and  A.,  after  the  offense,  from  which 
prosecutor  discovered  that  the  watch  was  in 
a  pawnshop,  was  not  prejudicial  to  defendant. 

5.  Witnesses— Cross-examination. 

Where  the  testimony  of  a  witness  at  an 
examining  trial  was  identified  by  him,  and  a 
discrepancy  between  his  evidence  as  it  there  ap- 
peared and  his  present  testimony  was  called  to 
his  attention,  and  the  witness  denied  that  he  had 
made  the  statement  to  which  his  attention '  was 
called,  the  right  oi  cross-examination,  conferred 
by  Code  Civ.  Proc.  H  3379,  33S0,  was  fully  ex- 
ercised when  the  contradiction  was  made  to  ap- 
pear, and  it  was  not  error,  to  refuse  to  permit 
the  witness  to  state  whether  the  evidence  claimed 
to  have  been  given  on  the  t>reiiminary  examdna* 
tion  was  true  or  false, 
ti.  Cbiminal  Law  —  Bkqu^^t  to  Charge  — 

Form. 

It  is  not  error  for  the  court  in  a  criminal 
case  to  refuse  to  give  a  request  to  charge  in  the 
exact  form  Tequested,  wbere  iA  ia.  given  in  sub- 
stance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §  2014.] 

Appeal  from  District  Court,  Choteau  Coun- 
ty; Jno.  W.  Tattan,  Judge;. 

Williftm  D.  Wells  was  convicted  of  grand 
larceny,  and  he  apt)eals.    Affirmed. 

F.  E.  Stronahan,  for  appellant  Albert  J. 
Oalen,  Atty.  Gen.,  and  W.  H.  Poorman,  Asst. 
Atty.  Gen.,  for  the  State. 

BEANTLY,  C.  J.  The  defendant  was  by 
Information  charged  Jointly  with  his  brother, 
Samuel  E.  Wells,  and  one  Frank  Allen,  with 
the  crime  of  grand  larceny.  lie  demanded 
and  was  granted  a  separate  trial,  and  as  a 
result  thereof  was  convicted  and  sentenced 
to  a  term  of  four  years  In  the  state  prison. 
From  the  Judgment  and  an  order  denying 
him  a  new  trial,  he  has  appealed.  The  in- 
tegrity of  the  Judgment  is  assailed  upon  the 
grounds  that  the  verdict  Is  contrary  to  the 
evidence,  that  the  court  erred  in  admitting 
and  excluding  evidence,  and  that  It  preju- 
diced the  defendant  by  refusing  to  submit 
a  certain  Instruction  requested. 

1.  The  larceny  charged  is  that  the  defend- 
ants feloniously  took,  stole,  and  carried  away 
$95  in  money,  of  the  value  of  $95,  and  a 
nickel  case  Waltham  watch,  of  the  value  of 
$30,  of  the  personal  property  of  one  .T.  II. 
Brady.  The  state's  theory  of  the  case  is  that 
on  February  14,  1904,  J.  H.  Brady  and  the 
accused  were  together,  going  from  one  saloon 
to  another  In  the  village  of  Havre,  in  Choteau 
county,  and  Indulging  In  drink,  and  that  the 
three  defendants,  discovering  that  Brady  had 
the  watch  and  a  considerable  sum  of  money 
upon  his  person,  conceived  a  plain  to  steal 
them  from  him,  and  did  so  while  he  was 
stupefied  by  drink.  There  Is  a  suggestion,  al- 
so, that  he  was  drugged  during  the  course  of 
the  orgy.    The  evidence  Is  entirely  circum- 


stantial. While  not  controverting  the  claim 
that  the  property  was  stolen  by  Allen,  one  of 
the  accused,  counsel  for  this  defendant  con- 
tends that  the  evidence  wholly  fails  to  con- 
nect him  with  the  taking.  This  contention 
we  do  not  think  meritorious.  While  the  evi- 
dence In  this  connection  is  not  as  convincing 
as  it  might  be,  the  incriminatory  circum- 
stances proven  made  out  a  case  for  the  Jury. 
It  appears  that  early  on  the  evening  in  ques- 
tion Brady  and  the  accused  causally  met  at 
a  saloon.  They  had  had  some  previous  ac- 
quaintance, but  their  relations  had  not  been 
intimate.  They  there  began  to  drink.  Brady 
had  on  his  person  the  watch  In  question  and 
$102  In  bills,  among  which  were  three  of 
the  denomination  of  $20,  and  the  rest  were 
of  smaller  denominations.  The  accused  bad 
no  money.  The  drinking  was  all  at  the  ex- 
pense of  Brady-  That  he  had  the,  property 
on  his  person  became  known  to  his  associates 
^y  the  fact  ttot  he  carried  the  watch  In 
ipight,  and  during  the  course  of  the  evening 
exhiblte<^  the  roll  of  money.  All  of  them  are 
laboring  men,  but  for  the  time  being  the  ac- 
cused had  no  employment,  and  were  desti- 
tute; indeed,  so  destitute  that  for. some  days 
they  had  been  dependent  for  drinks  and  meals 
upon  the  kindness  of  acquaintances  In  the 
Tillage;  the  defendant  and  his  brother  In  one 
or  two  Instances  using  a  borrowed  meal  tick- 
et. The  Wells  brothers  had  been  spending 
their  nights  In  the  saloons,  and  sleeping  as 
best  they  could.  During  the  evening  Allen 
borrowed  $1.25  from  Brady.  This  he  spent 
for  drink.  They  continued  drinking  until 
about  2  o'clock  on  the  morning  of  the  15th, 
going  from  place  to  place.  At  this  time 
the  four  left  the  last  place  they  visited. 
Brady  was  much  intoxicated.  When  they 
had  gone  a  short  distance,  they  were  seen  by 
the  bartender,  who  seems  to  have  watched 
them,  out  in  the  middle  of  the  street ;  two  of 
the  accused  having  their  arms  about  Brady, 
and  the  other  standing  near.  Brady  testifies 
that  about  this  time  he  lost  consciousness, 
and  knew  nothing  until  he  woke  at  his  room 
at  the  hotel,  about  10  o'clock  on  the  morning 
of  the  15tb.  It  appears  from  other  evidence 
that  he  went  to  his  hotel  and  room  about  2 
o'clock.  When  he  woke  and  dressed,  he  found 
his  money  and  watch  gone.  He  went  In 
search  of  bis  associates  of  the  previous  night 
and  early  morning.  He  first  found  Allen,  and 
ascertained  from  him  that  the  watch  could 
be  found  at  a  pawnshop.  It  was  found  there, 
and  shown  by  other  evidence  to  have  been 
pawned  by  Allen.  Immediately  after  this 
conversation  between  Brady  and  Allen  the 
latter  went  and  found  the  Wells  brothers. 
He  obtained  money  from  tbe  defendant  to 
redeem  the  watch.  At  the  time  he  preferred 
his  request  for  tbe  money  the  defendant  de- 
murred, but  upon  being  urged  by  bis  brother, 
finally  furnished  $2.50,  tbe  amount  obtained 
on  the  watch  by  Allen.  The  conversation 
among  the  accused  on  this  subject  occurred 

In  the  rear  of  one  of  the  saloons  Tislted,ji)iK 
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the  previous  evening  and  was  conducted  In 
whispers.  Early  on  the  morning  of  the  15th 
the  defendant  went  to  a  saloon  kept  by  one 
Ilinote  and  deposited  with  him  for  safelieep- 
ing  $50  in  bills.  He  had  in  his  possession  at 
that  time  three  twenty-dollar  bills,  one  of 
these  he  had  changed,  leaving  the  other  two 
with  a  ten-dollar  bill.  During  the  morning 
he  and  his  brother  also  paid  some  small  bills 
theretofore  contracted  for  drinks  and  small 
amounts  in  money  borrowed  at  different  sa- 
loons. The  defendant  himself  was  sworn  and 
testified.  His  statements  tended  to  contradict 
In  a  measure  some  of  the  facts  detailed  by 
the  other  witnesses.  But  his  account  of  the 
night's  doings  is  vagne  and  contradictory  of 
Itself,  as  well  as  unreasonable  in  the  light  of 
some  significant  facts  which  are  clearly  es- 
tablished. For  illustration:  In  explaining 
his  possession  of  the  bills  next  morning,  be 
said  that  he  had  been  saving  the  money  for 
some  time  in  order  to  pay  his  expenses  to 
The  Dalles,  Or.,  where  be  Intended  to  go 
to  shear  sheep  as  soon  as  the  season  opened. 
Though  the  opportunity  was  given  him  to  tell 
the  source  from  which  he  obtained  the  money, 
he  failed  to  do  so.  He  had  recently  been  at 
Fort  Benton,  Choteau  county,  and  had  been 
employed  there  a  short  time,  but  bis  earn- 
ings had  been  small,  and  he  had  left  the  place 
without  paying  for  his  current  board  bill, 
and  had  borrowed  money  enough  to  pay  the 
expenses  of  himself  and  his  brother  to  a  vil- 
lage in  an  adjoining  county.  He  explained 
that  he  had  been  keeping  the  money  which 
was  dejwsited  at  Hinote's  saloon,  upon  his 
person,  but  had  concluded  that  since  he  had 
begun  to  drink,  he  had  better  put  it  In  a 
safe  place,  so  that  he  would  not  "blow  It  in." 
At  the  same  time  he  kept  out  $10  for  siiend- 
Ing  money. 

Upon  these  facts  we  cannot  say  that  the 
verdict  Is  contrary  to  the  evidence.  There 
was  knowledge  on  the  part  of  the  defendant 
and  his  associates  of  Brady's  possession  of 
the  property.  There  was  clear  proof  of  their 
destitute  condition  at  and  for  some  time  prior 
to  the  date  of  the  crime.  There  was  likewise 
the  opportunity  to  commit  the  theft,  and  the 
defendant  admitted  his  intimacy  with  his  as- 
sociates. There  was  also  the  fact,  well  es- 
tablished by  the  indei)endent  testimony  of  the 
pawnbroker,  that  Allen  had  pawned  the  watch 
early  on  the  morning  of  the  15th,  and  that 
the  defendant  had  furnished  him  with  the 
money  to  redeem  It  Coupled  with  these 
facts  was  the  deposit  by  the  defendant  on 
the  early  morning  of  the  15th  of  the  bills, 
the  same  in  number  and  denomination  as 
those  In  Brady's  possession  when  last  seen 
in  his  coat,  and  his  inability  to  explain 
satisfactorily  how  he  came  by  them.  The 
evidence  was  sufficient  not  only  to  establish 
the  larceny,  but  also  sufficient  to  go  to  the 
Jury  upon  the  question  whether  or  not  the 
defendant  was  connected  with  it  as  an  aider 
or  abettor.    Counsel  compares  the  facts  in 


this  case  with  those  in  the  case  of  State  ▼. 
Whorton,  25  Mont  11,  63  Pac.  627,  and  in- 
sists that  they  are  strikingly  similar.  A  Just 
comparison  of  the  two  cases,  however,  re- 
veals a  wide  difference.  The  only  incrimina- 
tory facts  shown  in  that  case  were  an  op- 
portunity to  commit  the  theft  though  not 
very  convenient,  because  at  all  the  times  when 
the  defendant  might  have  had  an  opportunity 
other  persons  were  present  who  were  above 
suspicion,  the  possession  by  the  defendant 
two  or  three  days  afterwards  of  coins  of  the 
same  denomination  as  those  which  were 
claimed  by  the  prosecuting  witness  as  having 
been  stolen  from  him,  and  some  slight  evi- 
dence tending  to  show  that  the  defendant  had 
stated  previous  to  the  larceny  that  be  was 
without  money. 

2.  Brady  testified  as  a  witness.  He  stated 
that  on  February  15th,  when  he  discovered 
his  loss,  he  went  to  se^  the  accused.  He 
found  Allen  at  a  saloon,  playing  cards.  The 
two  retired  together  to  a  side  room,  and  there 
had  a  conversation.  The  court,  upon  objec- 
tion, excluded  the  details  of  the  conversation, 
but  permitted  Brady  to  state  that  he  learned 
from  Allen  that  the  watch  was  in  a  pawnshop. 
Allen  gave  no  information  as  to  how  It  came 
to  be  there.  The  contention  Is  made  that  the 
admission  of  this  evidence  was  error.  Tlie 
objection  made  was  "upon  the  ground  that 
it  [the  evidence]  is  immaterial  and  irrelevant, 
unless  the  getting  of  the  watch  to  the  pawn- 
shop is  connected  with  this  defendant."  It 
will  he  noticed  that  the  objection  was  not 
made  on  the  ground  that  the  evidence  offered 
was  hearsay,  and  therefore  Incompetent  It 
is  pregnant  with  the  admission  that  the  evi- 
dence was  not  only  competent,  but  also  ma- 
terial and  relevant,  provided  other  evidence 
Introduced  tended  to  connect  the  defendant 
with  the  larceny.  As  against  the  defendant, 
any  act  or  declaration  of  Alien  at  that  time 
was  hearsay  and  Incompetent,  for  the  object 
of  the  conspiracy  had  been  accomplished. 
The  rule  is  elementary  that  after  the  pur- 
pose of  the  conspiracy  has  been  accomplished, 
and  the  Joint  enterprise  completed,  evidence 
of  acts  or  declarations  of  one  of  the  co-con- 
spirators is  not  admissible  as  against  another. 
Such  evidence  is  hearsay.  But  the  evidence 
here  offered  was  certainly  relevant  to  the 
inquiry  whether  in  fact  a  larceny  had  been 
committed.  Without  proof  of  this  fact  a 
conviction  could  not  be  had  at  all.  The 
other  circumstances  proven  were  sufficient  to 
go  to  the  Jury,  as  tending  to  show  tlie  defend- 
ant's guilty  participation,  and  we  think  that 
the  ruling  upon  the  objection,  as  made,  was 
correct  But  conceding,  for  the  purpose  of 
argument,  that  it  was  wrong,  it  was  estab- 
lished by  evidence,  uncontroverted  and  un- 
questioned, that  the  larceny  had  been  com- 
mitted by  some  one.  It  was  also  established 
by  Independent  evidence  that  Allen  had  pawn- 
ed the  watch.  The  principal  inquiry  was 
whether  the  defendant  had  guilty  connec- 
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tion  with  the  theft  of  It  The  lnformatl<» 
Imparted  by  Allen  did  not  tend  eren  remote- 
ly to  aid  this  Inquiry,  and  without  the  aid 
of  other  facts,  established  by  Independent 
proof,  It  did  not  even  tend  to  Inculpate  Al- 
len himself.  The  principal  fact — the  larceny 
— having  been  clearly  and  Indubitably  ea- 
tablished  by  evidence  other  than  that  in 
question,  and  the  information  Imparted  to 
Brady  not  tending  In  any  way  to  Incriminate 
the  defendant,  we  tliiuk  the  error,  if  error  at 
all,  was  without  prejudice. 

S.  The  accused  were  arrested  on  February 
15th.  They  were  examined  by  a  committing 
magistrate  on  the  16th.  Brady  was  at  that 
time  examined  as  a  witness.  His  testimony 
was  reduced  to  writing  and  signed  by  him. 
There  was  a  discrepancy  between  his  state- 
meata  at  that  time  and  those  made  at  the 
trial  as  to  the  amount  of  money  he  had  In 
the  roll  of  bills  and  the  amount  thereof  he 
had  sp«it  during  the  evening;  the  question 
being  whether  of  the  $102  he  claimed  to  have 
at  the  time  he  began  to  drink  with  the  de- 
fendants he  had  spent  |6  or  $10.  After  he 
kad  Identlfled  his  written  statement  and  the 
discrepancy  had  been  called  to  his  atten- 
tion, he  was  asked  by  counsel  for  defendant : 
"Is  the  testimony  wbich  you  have  read  from 
your  testimony  at  the  preliminary  examina- 
tion true  or  false?"  The  witness  was  not  al- 
lowed to  answer.  Upon  further  examination 
he  denied  that  he  bad  made  the  statement 
tbeoeln  to  which  his  attention  had  been  call- 
ed. Incidentally  he  explained  that  he  was  not 
In  condition  to  testify  at  the  time  of  the  ex- 
amination, owing  to  the  orgy  beginning  on  the 
night  of  the  14th.  The  deposition  was  intro- 
duced in  evidence.  Complaint  Is  made  that 
the  court  erred  In  not  permitting  the  witness 
to  answer.  We  think  there  was  no  error. 
The  purpose  sought  was  to  impeach  the  wit- 
ness. The  discrepancy  between  bis  state- 
ments on  the  different  occasions  was  brought 
clearly  to  the  attention  of  the  jury.  It  was 
for  the  jury  to  determine  whether  the  wit- 
ness told  the  truth,  taking  Into  consideration 
all  the  circumstances  and  the  explanation  of 
the  discrepancy  oITered  by  the  witness.  The 
right  of  cross-examination  should  not  be  re- 
stricted, but  the  purpose  of  the  statute  (Code 
Civ.  Proa  (8  3379,  3380)  Is  served  when  the 
contradiction  has  been  made  to  appear. 

4.  The  court  was  requested  to  instruct  the 
Jury  that  the  question  whether  the  defendant 
was  an  accomplice  with  the  others  charged 
in  the  Information,  or  either  of  them,  was 
■olely  for  them  to  determine.  Complaint  Is 
made  that  this  was  not  done.  In  this  coun- 
sel is  mistaken.  It  is  true  that  the  Instruc- 
tion was  not  submitted  In  the  exact  form  re- 
quested ly  counsel,  but  It  was  In  substance, 
and,  taking  the  charge  as  a  whole,  it  fairly 
and  fully  submitted  all  the  Issues  In  the  case. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

MIIiBUliN  and  HOLLOW  AT,  JJ.,  concur. 


(a  Mont  »1) 
SnORT  V.  ESTET  et  aL 
(Supreme  Court  of  Montana.    Nov.  24,  1905.) 

EQUITT  —  DlSKOtlNO  VSBDIOr  —  CONFLICTIHO 
EVIDENCK. 

In  an  action  to  have  a  deed  absolute  in  form 
declared  one  cooveying  the  tide  to  defendants  in 
trust  for  plaintiff,  a  verdict  may  be  directed, 
thoogh  the  evidence  be  conflicting.  Tlie  cause  of 
action  being  one  of  purely  equitable  cognizance, 
and  the  verdict  being  but  tlie  finding  of  the 
court,  it  is  necessary  only  that  the  evidence  does 
not  preponderate  against  the  finding. 

[Ed.  Note. — For  cases  in  point,  see  voL  19^ 
Cent  Dig.  Equity,  {  812.] 

Appeal  from  District  Court,  Silver  Bow 
County;  Wm.  Clancy,  Judge. 

Action  by  Z.  A.  Short  against  John  F. 
Estey  and  others.  Judgment  for  defendants. 
Plaintiff  appeals.    Affirmed. 

Kirk  *  Qlnton,  fior  appellant  W.  F. 
Davis,  for  respondents  Estey.  J.  L.  Wines, 
for  respondents  Umhang,  Smith,  and  CapelL 

BRANTLY,  0.  3.  This  action  was  brought 
to  obtain  a  decree  declaring  the  defendant! 
trustees  for  the  plaintiff  of  the  legal  title 
of  an  undivided  one-sixth  Interest  in  tlit 
Ramsdell  quartz  lode  claim  situate  in  Butte^ 
Silver  Bow  county,  and  directing  a  convey- 
ance by  them  to  him.  An  accounting  la  also 
demanded  for  the  rent  of  the  property  during 
the  time  it  has  been  occupied  by  the  defend- 
ants. The  complaint  alleges,  in  substance: 
That  on  January  1,  1883,  the  plalntifT  wai 
the  owner  of  said  Interest  and  certain  build- 
ings upon  the  claim,  and  was  In  possession 
of  the  claim  under  an  arrangement  with  his 
co-owners.  That  on  that  date  be  executed  a 
deed  to  the  defendant  John  F.  Estey,  and 
delivered  the  possession  to  him,  with  the  ex- 
ception of  one  small  cabin,  which  plaintiff 
retained.  That  though  the  deed  was  ab- 
solute In  form  and  for  a  consideration  stated, 
therein,  Its  purpose  was  to  convey  the  title 
In  trust  for  plaintiff,  and  was  so  accepted  by 
Estey,  as  Is  witnessed  by  the  following  writ- 
ing, executed  by  him  at  the  same  time  and 
delivered  to  plaintiff:  "This  Is  to  certify 
that  for  the  sum  of  Ave  thousand  dollars 
($5,000.00),  for  which  I  bare  given  my  note, 
I  have  bought  all  of  Z.  A.  Short's  Interests 
in  the  Ramsdell  mining  claim,  formerly 
known  as  the  'Maude  S.,'  together  with  three 
houses.  I  agree  not  to  dispose  of  any  of  the 
property  in  any  manner  but  to  take  good 
care  of  it  all.  I  will  deed  him  back  all  of  the 
said  property  at  any  time  that  be  wants  It 
if  he  pays  me  for  the  brick  bouse  that  I  build 
on  the  ground  or  what  it  is  worth  at  the 
time  he  buys  it  I  will  also  promptly  refund 
to  Z.  A.  Short  all  rents  that  I  am  allowed  to 
collect  the  use  of  ground  to  be  compensation 
for  services.  [Signed]  John  F.  Estey."  That 
thereafter  said  Estey  entered  into  the  pos- 
session of  the  premises,  and  collected  all 
rents  for  the  same,  fully  accounting  to  plain- 
tiff therefor  until  February  1,  1895.  That 
ba  thereafter  tailed  to  account  further,  bat 
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converted  the  rents  to  his  own  use.  That 
plaintiff,  prior  to  the  bringing  of  this  action, 
demanded  a  reconveyance  of  the  property 
and  an  acountiug,  offering  at  the  same  time 
to  pay  to  plaintiff  the  price  of  the  brick 
building  referred  to  In  the  foregoing  writing. 
That  the  other  defendants  claim  some  sort  of 
separate  Interests  in  the  premises,  but  that 
such  interests,  whatever  they  are,  were  ob- 
tained by  them  from  Estey  with  full  knowl- 
edge of  plaintiff's  rights,  and  are  therefore 
subject  and  subordinate  to  them.  The  de- 
fendants Estey  and  wife  admit  that  the  prop- 
erty was  conveyed  to  John  F.  Estey  by  the 
plaintiff,  but  allege  that  such  conveyance  was 
made  to  him  in  pursuance  of  an  absolute  sale 
to  him  by  plaintiff  for  a  valuable  considera- 
tion, without  condition  or  reservation,  or 
any  understanding  or  agreement  on  his  part, 
that  he  was  to  reconvey  at  any  time  or  ac- 
count for  the  rents.  They  specifically  deny 
the  execution  and  delivery  of  the  agreement 
set  forth  in  the  complaint,  or  any  other  agree- 
ment at  any  time  of  like  Import.  Each  of 
the  other  defendants  filed  a  separate  answer. 
In  which  be  claims  as  a  purchaser  of  an 
interest,  either  directly  or  by  mesne  convey- 
ances, from  Estey,  and  alleges  that  be  pur- 
chased In  good  faith  for  value,  without  no- 
tice of  plaintiff's  equities.  If  any  such  there 
are.  The  plaintiff  by  replication  denies  all 
the  aOirmative  allegations  of  the  defendants. 
The  cause  was  tried  by  the  court  sitting  with 
a  Jury.  When  the  evidence  had  all  been  sub- 
mitted, the  defendants  requested  the  court 
to  direct  the  Jury  to  render  a  verdict  In  their 
favor.  This  motion  was  sustained,  and  the 
Jury  directed  accordingly.  Upon  the  verdict 
80  rendered  Judgment  was  rendered  and  en- 
tered for  the  defendants  for  their  costs. 
Plaintiff  has  npi)ealed  from  the  Judgment 
and  an  order  denying  him  a  new  trial. 

The  first  assignment  Is  that  the  court 
erred  in  directing  a  verdict.  Counsel  for  ap- 
pellant invokes  the  rule  that  no  case  should 
ever  be  withdrawn  from  the  Jury,  unless  the 
conclusion  necessarily  follows,  as  a  matter  of 
law,  that  no  recovery  could  be  had  upon  any 
inference  which  could  reasonably  be  drawn 
from  the  evidence  submitted.  He  points  out 
that  upon  the  issues  presented  by  the  plead- 
ings there  was  a  substantial  conflict  in  the 
evidence,  and  Insists  that,  such  being  the 
case,  he  was  entitled  as  a  matter  of  right  to 
a  finding  thereon  by  the  Jury.  This  rule  is 
applicable  in  all  cases  at  law,  for  in  such 
cases  the  weight  of  the  evidence  and  the 
credibility  of  the  witnesses  are  matters  fall- 
ing exclusively  within  the  province  of  the 
Jury.  But  this  is  not  such  a  case.  The 
cause  of  action  stated  in  the  complaint  is 
one  of  purely  equitalile  cognizance.  There  is 
no  issue  presented  of  such  a  character  as 
would  entitle  any  of  the  parties  to  a  trial 
by  Jury,  according  to  the  usual  course  of  law. 
The  court,  then,  was  not  bound  to  call  a 
Jury ;  and  if  It  bad  submitted  the  case  for 


findings,  It  would  not  have  b«en  bound  by 
them.  In  such  cases  the  findings  may  aid  the 
conscience  of  the  Judge,  but  may  not  control 
his  Judgment  The  findings  and  Judgment 
are  his.  If,  when  the  Jury  has  made  findingrs, 
the  Judge  is  not  satisfied  with  them,  he  may 
disregard  them  and  so  find  as  to  satisfy  his 
own  conscience.  Such  being  the  case,  the 
court  may  direct  a  verdict,  even  though  the 
evidence  be  conflicting,  as  was  done  in  San- 
ford  V.  Gates,  Towusend  &  Co.,  21  Mont  277, 
53  Pac.  749,  where  the  questions  Involved 
were  of  equitable  cognizance;  for  this  direc- 
tion to  the  Jury  is  equivalent  to  a  finding  by 
the  court  in  favor  of  the  defendant.  Whetli- 
er  the  finding  of  the  court  in  this  case  was 
erroneous  depends,  therefore,  upon  the  evi- 
dence submitted,  and  whether  it  preponderates 
against  the  conclusion  reached.  Bordeaux  v. 
Bordeaux,  32  Mont.  159,  80  Pac.  6;  Finlen  v. 
Ueinze  et  al.,  32  Mont  354,  80  Pac.  91& 
The  court  in  effect  found  that  the  conveys 
once  made  to  Estey  was  in  pursuance  of  an 
absolute  sale  for  value,  without  condition  or 
reservation,  and  that  the  contract  set  out  in 
the  complaint  was  never  executed  and  der 
livered  as  alleged  by  the  plaintiff.  Not  only 
does  the  evidence  not  preponderate  against 
this  finding,  but  it  amply  Justifies  it  The 
plaintiff  himself  was  the  only  witness  who 
testified  on  his  b^alf  as  to  the  facts  sur- 
rounding the  execution  of  the  deed.  He 
stated  that  he  had  become  incapacitated  by 
overindulgence  in  drink,  and,  having  con- 
fidence in  the  defendant  John  F.  Estey,  de- 
sired him  to  take  a  conveyance  of  his  interest 
In  the  claim  until  such  time  as  he  could  re- 
sume control  of  it  himself,  and  that  this 
defendant  agreed  to  do  so,  and  thereupon  the 
deed  and  the  agreement  were  executed.  He 
further  testified  that  the  defendant  assumed 
control  of  the  property,  and  collected  the 
rents  and  accounted  for  them  for  about  two 
years,  but  that  he  then  refused  to  account 
further.  The  evidence  on  the  part  of  the 
defendants  tends  strongly  to  show  that  Estey 
bought  the  interest  giving  as  a  consideration 
for  it  $1,000  In  money,  part  in  cash  and  part 
on  time,  but  afterwards  paid,  and  also  a 
deed  to  an  undivided  one-half  Interest  In 
another  claim  situate  in  the  same  vicinity, 
which  the  defendant  Estey  then  owned;  that 
no  other  agreement  was  then  or  thereafter 
executed  with  reference  to  the  matter;  and 
that  the  plaintiff  never,  after  the  conveyance 
was  executed  and  delivered,  made  any  de- 
mand upon  this  defendant  for  a  reconveyance 
or  for  any  accounting,  until  about  the  time 
the  action  was  broxipht — a  period  of  about 
10  years.  Tt  further  tends  to  show  that  the 
defendant  Estey  and  his  wife  collected  the 
rents  for  the  property,  but  never  made  any 
accounting  at  any  time  to  plaintiff  for  any 
part  thereof,  or  recognized  that  he  had  any 
Interest  in  the  property.  The  deed  from  the 
plaintiff  to  Estey  was  duly  acknowledged  and 
recorded.    The  agreement  was   neither   ac- 
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knowledged  nor  recorded,  nie  only  erldence 
Introdnced  tendlntr  to  show  tbat  it  was  ever 
made  was  the  testimony  of  plaintiff,  sup- 
ported by  an  alleged  copy  made  in  the  hand- 
writing of  plalntifC;  be  claiming  that  the 
oriKlnal  had  be^  lost  Under  these  clr^ 
cnmstances  the  finding  of  the  court  may  not 
be  disturbed. 

Our  conclusion  upon  this  branch  of  the  cas^ 
renders  it  unnecessary  to  construe  the  writing 
and  determine  whethra:  In  fact  It  amonnts  to 
a  declaration  at  tmst,  for  It  li  wholly  im- 
material what  the  character  of  the  writing 
Is,  If,  as  the  court  found,  defendant  Estey 
never  executed  it.  The  same  may  be  said 
of  the  question  whether  the  plaintiff's  cause 
of  action  is  barred  by  the  statvte  of  limita- 
tions or  laches. 

The  Judgment  and  the  order  denying  a  new 
trial  are  ofiSrmed. 

Affirmed. 

1IIL.BUBN  and  HOIJX>WAT,  J  J,,  ooncnr. 


Ot  Heat  too 
RBNSLET   ▼.  CITT  OF   BUTTB  et  al. 
(Supretne  Goart  of  Montana.    Nor.  17,  1005.) 

UtTmCIPAL  COBPOBATIONS  —  IpjJ-DNCTIOS  — 
RBSTHAIHIIIO  COLUtCTIOH  OF  SPKCXiX  A>- 
BISSMBRT. 

iDJuDction  will  lie  to  restrain  collection  of 
a  special  assessment  for  manicipal  improTemenL 
the  assessment  being  absolutely  Toid  t>ecBuse  of 
the  city  council  proceedini;  in  contravention  of 
Sees.  Uiws  1S97,  p.  lilO,  S  81,  providing  that, 
where  the  owners  of  more  than  half  tlie  property 
to  be  assessed  for  the  improvement  object  to 
the  maldng  thereof,  the  improvement  shall  not 
then,  or  within  six  months  thereafter,  be  made. 

Appeal  from  District  Court,  Silver  Bow 
County;  Geo.  M.  Bourquin,  Judge. 

Action  by  Lavtnia  Hensley  against  the 
city  of  Butte  and  another.  From  an  order 
refusing  a  temporary  injunction,  plaintiff  ap- 
peals.   Reversed. 

James  E.  Murray  and  McBrlde  &  McBrlde, 
for  appellant  Li.  P.  Forestell,  John  F. 
Davles,  and  SS.  M.  Lambs,  for  respondents. 

HOLLOW  AT.  J.  Tbls  action  was  com- 
menced in  the  district  court  of  Silver  Bow 
county  by  the  plaintiff,  Lavinia  Hensley, 
against  the  dty  of  Butte  and  the  city  treasui^ 
er,  to  restrain  them  from  selling  certain 
real  estate  belonging  to  her  for  taxes  levied 
for  special  improvement  purposes.  The  com- 
plaint, among  other  things,  alleges  that 
the  plaintiff  owned  the  property  in  contro- 
versy; that  on  March  1,  1888,  the  city  coun- 
cU  of  Bntte  passed,  for  publication,  council 
resolution  No.  231,  creating  special  Improve- 
ment district  No.  3,  defining  its  boundaries 
and  Including  plalntifTa  property  therein, 
stating  the  purpose  for  which  the  district 
was  created,  and  fixing  March  8,  1889,  as 
the  time  when,  and  the  council  room  the 
place  where.  Interested  parties  might  appear 
88  P<-^ 


and  object  to  the  final  adoption  of  the  reso- 
lution; that  at  such  last-named  time  and 
place  this  plaintiff  and  other  owners,  rep- 
resenting more  than  one-half  of  the  area 
of  the  property  to  be  assessed  to  defray 
the  cost  of  such  improvement  did  appear 
before  the  city  council,  and  did  object  to  the 
final  adoption  of  the  resolution  and  to  the 
making  of  such  improvement;  but  notwith- 
standing this  objection,  the  city  council  as- 
sumed to  pass  finally  such  resolution,  and 
thereby  assumed  to  create  such  district  and 
afterwards,  by  resolution,  assumed  to  levy 
and  assess  against  plaintiff's  property  a  tax 
of  ^65.06,  and,  the  same  not  having  been 
paid,  the  city  treasurer  advertised  her  prop- 
erty for  sale,  and  will,  unless  restrained  by 
the  court  proceed  to  sell  the  same.  A 
temporary  restraining  order,  and  an  order  to 
show  cause  why  an  injunction  pendente  lite 
should  not  issue,  were  issued  and  served. 
The  defendants  answered,  specifically  deny* 
Ing  that  the  plaintiff  or  any  of  the  property 
owners  appeared  before  the  city  council  and 
objected  to  the  final  adoption  of  the  resoln* 
tlon,  or  to  the  creation  of  the  improvement 
district  admitting  some  of  the  allegations 
of  the  complaint  and  denying  others.  Up- 
on the  hearing  on  the  return  of  the  order  to 
show  cause,  the  plaintiff  offered  evidence  In 
support  of  the  allegations  of  her  complaint 
which  were  pat  in  issue.  An  objection  was 
made  by  the  dty  attorney  to  the  introductJoa 
of  any  evidence  by  the  plaintiff,  upon  tb« 
ground  that  she  has  a  plain,  speedy,  and  ade- 
quate remedy  at  law,  under  sections  40Si#, 
4025,  and  4026  of  the  Political  Code,  and 
therefore  is  not  entitied  to  relief  in  equity. 
This  objection  was  sustained,  the  temporary 
restraining  order  vacated,  and  an  injunction 
pendente  Ute  refused.  From  the  order  so 
made,  the  plaintiff  appeals. 

There  Is  but  one  question  presented  which 
requires  consideration.  The  objection  to  the 
Introduction  of  any  evidence  confessed,  for 
the  purposes  of  the  objection,  the  truth  ot 
the  allegations  of  the  complaint  which  were 
Bufflciently  pleaded.  The  allegation  in  the 
complaint  is  that  the  plaintiff  and  other 
owners,  representing  more  than  one-half  the 
area  of  all  the  property  which  would  be  as- 
sessed to  defray  the  cost  of  said  improve- 
ment did  appear  before  the  city  council  at 
the  time  and  place  mentioned  in  the  notice, 
and  "objected  to  the  malting  of  said  im- 
provements." We  think  this  allegation  suf- 
ficient and,  being  so,  and  the  truth  of  it 
being  admitted  for  the  purposes  of  the  ob- 
jection made,  it  is  apparent  that  the  city 
council  had  no  authority  to  proceed  to  finally 
pass  the  resolution  or  to  levy  or  attempt  to 
collect  the  tax,  and  that  such  tax  so  levied 
was  absolutely  void  under  any  circumstances- 
The  city  council  asstimed  to  proceed  nndet 
the  provisions  of  House  Bill  No.  204,  ap- 
proved March  8,  1887  (Sess;  Laws  1897.  p. 
212),  swsUoa  81  (page  218)  of  which,  amoBg 
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other  things,  providea:  "If  at  such  meet- 
ing, objections  ore  made  to  the  making  of 
such  Improvement,  by  owners  or  agents  rep- 
resenting more  than  one-half  In  area  of  all 
the  property  which  would  be  assessed  to  de- 
fray the  cost  of  said  improvement,  the  im- 
provements shall  not  be  made  at  that  time, 
and  at  no  time  during  a  period  of  six  months 
thereafter."  Assuming  that  the  same  rule 
of  law  is  applicable  to  an  assessment  for 
special  Improvements  as  applies  to  a  general 
tax,  the  query  Is  presented:  Was  the  plain- 
tiff's remedy  at  law  exclusive,  or  could  she 
properly  invoice  equitable  relief  by  Injunc- 
tion? This  identical  question  was  lately  be- 
fore this  court  In  Montana  Ore  Purchasing 
Company  y.  Maber,  32  Mont  480,  81  Fac.  13, 
and  sections  4023,  4024,  4025,  and  4026  of 
the  Political  Code  were  construed.  This  court 
there  said:  "A  consideration  of  sections 
4023  and  4026  leads  us  to  believe  that  the 
phrase  'irregularly  levied  or  demanded' 
was  used  by  the  Legislature  advisedly,  and 
as  prescribing  the  limits  wherein  the  statu- 
tory remedy  Is  exclusive,  as  distinguished 
from  those  cases  of  Illegal  taxes,  the  col- 
lection of  which  may  be  restrained  by  In- 
junction. In  other  words,  if  the  action  of 
the  aasesssor  or  board  of  equalization  was 
Bucb  that  the  tax  complained  of  Is  manifest- 
ly void  under  any  circumstances.  Injunction 
will  lie  to  restrain  its  collection;  but  if  the 
error  complained  of  is  only  an  irregularity  on 
the  part  of  the  assessor,  the  board  of  equali- 
sation, or  the  treasurer,  which  may  be  sub- 
ject to  explanation  so  as  to  cure  the  ap- 
parent defect,  or.  In  other  words,  where  the 
tax  complained  of  is  not  necessarily  void  un- 
der all  circumstances,  then  the  remedy  pro- 
vided by  sections  4024  and  4025,  namely, 
payment  under  protest  and  an  action  to  re- 
cover back,  is  exclusive,  except  In  those  un- 
usual cases  mentioned  in  section  4026."  Ap- 
plying that  rule  to  the  facts  of  this  case,  and 
It  appearing  that  the  assessment  was  void, 
plaintiff  properly  invoked  the  aid  ftf  equity, 
and  the  court  erred  in  excluding  testimony 
In  support  of  the  allegations  of  her  com- 
plaint 

The  order  Is  reversed,  and  the  cause  re- 
manded  for  further  proceedings. 

Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  MILBURN.  J^ 
concur. 


(P3  Mont.  250) 
SCHARRENBROICH,  Sheriff,  ▼.  LEWIS 

AND   CLARKE   COUNTY. 
(Supreme  Court  of  Montana.    Nov.  24,  1905.) 

SHXBIFFS  —  COMPKNSATION  —  STATUTOBT   PSO- 
VISIONS. 

A  sheriff  transporting  persons  to  an  insane 
asylum  or  reform  school  under  order  of  court 
subsequent  to  March  3,  1905,  is  not  entitled 
to  10  cents  per  mile  traveled  and  10  cents  per 
mile  additional  for  each  person  transported,  ac- 
oording  to  the  law  in  force  at  the  time  of  Us 


election,  but  Is  entitled  only  to  the  expense* 
incurred  In  the  transportation  of  such  persons 
as  provided  by  Act  March  3,  1905  (Laws  1906^ 
p.  180,  c.  86),  passed  after  his  taking  office^ 
for  the  latter  act  is  binding  on  him  notwith- 
standing Const  art  5,  g  31,  prohibiting  the  in- 
creasing or  diminishing  the  salary  of  a  public 
officer  after  his  election ;  the  Legislature  by  the 
former  act  not  intending  to  permit  the  sheriff 
to  make  anything  out  of  transporting  prisoners. 
[Ed.  Note. — For  cases  in  point,  see  voL  43, 
Cent  Dig.  Sheriffs  and  Constables,  |  87.] 

Appeal  from  DIctrlct  Court  LewU  and 
Clarke  Comity;  J.  M.  Clements,  Judge. 

Action  by  Peter  Scbarrenbroich,  sheriff, 
against  Lewis  and  Clarke  county.  From  » 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Albert  J.  Galen,  Atty.  Gen.,  and  E.  M.  Hall, 
Asst  Atty.  Gen.,  for  appellant  R.  B.  Porcell 
and  W.  T.  Plgott  for  respondent 

MILBURN,  3.  This  case  la  on  appeal 
from  a  Judgment  In  favor  of  tbe  plaintiff 
and  respondent  Tbe  plaintlfl  was  elected 
sheriff  for  the  county  of  Lewis  and  Clarke 
In  1904,  and  Is  still  the  Incumbent  of  that 
ofiSce.  In  the  months  of  March,  April,  and 
May  he.  In  obedience  to  lawful  orders,  trans- 
ported three  persons  to  the  Insane  asylum, 
and  one  to  the  reform  school,  necessarily 
traveling  1,238  miles,  for  which  distance  the 
statute  In  force  at  the  time  of  his  election 
allowed  him  $185.70  for  mileage  of  himself 
and  the  persons  in  his  charge.  His  actual 
expenses  were  $90.65,  leaving,  as  respondent 
claims,  "$95.05  as  clear  gain  or  profit  to  him 
for  the  services  performed  In  traveling  and 
dieting  and  conveying  the  persons  to  tbe 
asylum  and  school."  His  claims  were  dis- 
allowed In  part;  he  being  allowed  the  sum 
of  $00.65,  the  actual  amount  of  his  expenses. 
The  court  below,  upon  an  agreed  statement 
found  the  amount  claimed  by  the  sheriff,  and 
rendered  Judgment  against  tbe  appellant 
Lewis  and  Clarke  county,  for  $185.70.  Hence 
this  appeal. 

The  question  to  be  settled  Is:  Which  law 
applies?  The  law  In  force  at  the  time  of 
the  sheriff's  election,  which  allowed  him  10 
cents  per  mile  mileage,  or  Senate  Bill  No. 
87  (Act  March  8,  1905;  Laws  1905,  p.  180, 
c.  sis)  passed  after  his  taking  office  and  al- 
lowing actual  expenses  only?  Tbe  discus- 
don  has  gone  over  a  wide  field,  taking  Into 
consideration  numerous  sections  of  the  origi- 
nal Codes,  which  were  passed  as  a  whole  in 
1895  and  amended  at  the  same  session  In 
many  particulars.  There  has  been  a  wide 
range  In  the  discussion  as  to  what  laws  have 
been  repealed  by  implication,  expressly,  and 
by  substitution.  It  Is  interesting,  but  not 
Important  in  this  case,  to  trace  the  legislation 
affecting  and  relating  to  the  Income  and  ex- 
pense account  of  the  sheriff.  It  is  conceded 
that  the  present  statute,  which  allows  only 
actual  expenses  to  the  sheriff.  Is  valid  and 
binding  upon  all  officers  elected  after  the 
date  of  its  paasage.    It  la  also  understood 
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that  the  act  In  force  at  the  time  of  the  elec- 
tion of  the  sheritr  was  valid.  The  point 
made  by  respondent  Is  that  the  Constitution 
(section  31,  article  5)  prohibits  the  increasing 
or  diminishing  of  the  amount  the  snerlff 
shall  receive  for  expenses  during  the  term 
of  ofBce  to  which  he  is  elected.  The  section 
is  as  follows :  "Sec.  31.  Except  as  otherwise 
provided  in  this  Constitution,  no  law  shall 
extend  the  term  of  any  public  officer,  or  In- 
crease or  diminish  his  salary  or  emolument 
after  his  election  or  appointment :  provided, 
that  this  shall  not  be  construed  to  forbid  the 
legislative  assembly  from  fixing  the  salaries 
or  emoluments  of  those  officers  first  elected 
or  appointed  under  this  Constitution,  whore 
such  salaries  or  emoluments  are  not  fixed  by 
this  Constitution." 

We  think  it  Impossible  to  reconcile  all  the 
different  definitions  and  attempted  defini- 
tions of  the  words  "compensation"  and  "emol- 
ument," as  used  In  the  several  sections  of  the 
statute  and  in  the  opinions  of  this  court, 
unless  we  adopt  what  we  believe  has  al- 
ways been  the  intention  of  the  Legislature, 
and  the  view  of  this  court,  that  in  respect 
of  sheriffs  the  word  "salary"  means  what 
it  ordinarily  means — a  fixed  compensation, 
made  by  law  to  be  paid  periodically  for 
services,  whether  there  be  any  services  ac- 
tually rendered  or  not.  The  word  "emolu- 
ment" Is  more  comprehensive  than  "salary." 
But  the  Constitution  says  "salary  or  emolu- 
ment." There  are  those  who  receive  sal- 
aries, and  there  are  other  officers  who  re- 
ceive certain  emoluments  which  are  not  sal- 
aries. For  instance:  Section  4.592  of  the 
Political  Code  says:  "The  county  surveyor, 
coroner,  public  administrator,  justice  of  the 
peace,  and  constables  may  collect  and  re- 
ceive for  their  own  use,  respectively,  for  of- 
ficial services,  the  fees  and  emoluments  pre- 
scribed In  this  chapter.  All  other  county 
officers  receive  salaries."  This  last  sentence, 
saying  that  "all  other  county  officers  receive 
salaries."  Is  pregnant  with  meaning,  being  un- 
neces-sarlly  put  into  that  section,  unless  It 
Is  there  placed  from  an  abundance  of  caution, 
to  let  the  people  know  that  certain  county 
officers  receive  salaries,  and  that  the  words 
"fees  and  emoluments"  are  not  to  include 
In  their  scope  and  meaning  the  word  "salary," 
and  that  salaried  officers  are  not  to  have 
"fees  and  emoluments"  other  than  salaries 
from  the  state  or  county.  In  other  words, 
that  section  might  be  well  read  thus :  Where- 
as all  other  county  officers  receive  salaries, 
therefore  the  county  sin-veyor  and  others, 
who  do  not  receive  salaries,  may  receive  and 
collect  fees,  etc.,  for  their  own  use.  The  object 
of  the  Legislature  was  to  have  certain  serv- 
ices performed  for  the  people,  and  not  to 
make  money  for  a  sheriff  or  to  set  him  up 
In  business.  The  old  idea  of  paying  an  of- 
ficer was  to  feed  him  and  clothe  him  and 
take  care  of  his  family,  while  he  was  giving 
his  services  to  the  people.  There  never  was 
any  idea  that  holding  public  office  was  a 


private  business.  The  purpose  of  the  people 
is  to  make  its  officers  whole,  not  to  enrich 
them.  The  salary  is  to  pay  the  officer  for 
bis  time  and  services.  The  mileage  as  origi- 
nally fixed  was  a  uniform  rate  fixed  by  the 
Legislature,  with  a  view  to  make  the  sheriff 
whole  for  what  he  might  lay  out  on  account 
of  the  people.  It  was  not  the  Intention  of 
the  Legislature  to  give  the  sheriff  10  cents 
a  mile  to  take  a  prisoner  from  Miles  City  to 
the  penitentiary.  In  order  that  he  might  be 
privileged  to  figure  out  how  cheaply  be 
could  carry  him — perhaps  to  the  great  dis- 
comfort of  the  unfortunate  convict — and  how 
big  a  margin  of  profit  or  gain  he  could  make 
out  of  the  performance  of  his  own  duty  to 
take  the  prisoner  to  the  penitentiary  In  com- 
fort and  safety.  It  never  was  intended  that 
the  10  cents  per  mile  should  be  an  induce- 
ment to  the  sheriff  to  take  five  persons  sepa- 
rately and  thereby  get  much  more  for  him- 
self than  he  would  get  if  he  should  take  them 
at  one  and  the  same  time  with  one  deputy 
to  assist  him.  The  same  reasoning  would  ap- 
ply to  the  feeding  of  prisoners  in  the  county 
Jail.  If  the  statute  allows  50  cents  per  day 
for  feeding  a  prisoner,  there  Is  no  under- 
standing that  the  sheriff  may  make  any  gain 
or  profit  for  his  private  use  out  of  this 
stipend.  The  direction  of  the  Legislature  is 
to  give  that  prisoner  50  cents  worth  of  food 
every  day,  and  not  to  feed  him  perhaps  on 
bread  and  water  at  an  expense  of  5  cents, 
thus  making  45  cents  for  the  sberlfi.'.  The  ob- 
ject of  the  law  Is  to  put  food  into  the  stom- 
ach of  the  prisoner,  and  not  money  Into  the 
pocket  of  the  sheriff. 

If  John  Doe  should  be  lawfully  elected  to 
the  office  of  sheriff  of  a  certain  county,  but 
should  be  counted  out  and  his  opponent  in- 
stalled, and  upon  a  contest  at  the  end  of  a 
year  he  should  gain  the  office  and  the  other 
man  be  ousted,  how  about  the  salary  and  the 
mileage  account?  Certainly,  the  de  facto 
sheriff  would  not  get  the  salary,  but  the  law- 
fully elected  man  would;  but  would  the  lat- 
ter, who  had  not  served  during  the  first  year, 
be  entitled  to  10  cents  a  mile  for  every  prison- 
er transported  to  the  penitentiary  meantime, 
and  !)0  cents  a  day  for  every  prisoner  fed  in 
the  jull,  or  to  the  difference  between  what  it 
actually  cost  and  what  was  paid  therefor  by 
the  county?  We  think  not  If  it  were  a 
part  of  the  compensation  fixed  by  law  for  the 
performance  of  certain  services  by  the  sheriff 
in  the  same  way  and  manner  as  the  salary  is, 
then  the  sheriff  who  had  been  kept  out  of 
office  for  the  year  unlawfully  would  be  en- 
titled to  the  mileage  as  well  as  the  salary. 
But  is  there  any  one  who  would  venture  to 
say  that  he  could  successfully  sue  in  any  court 
of  justice  to  collect  the  mileage,  or  the  dif- 
ference between  the  actual  cost  of  transporta- 
tion of  persons  and  the  mileage,  or  the  dif- 
ference between  the  actual  cost  of  feeding 
prlson^s  and  the  allowance  of  60  cents 
per  day? 

We  have  not  had  any  authority,  ^cej^t  on& 
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called  to  onr  attention  supporting  any  other 
views  than  those  we  have  advanced  above, 
and  that  case  Is  Apple  v.  Connty  of  Craw- 
ford, 105  Pa.  300,  51  Am.  Rep.  205.  This 
case  seems  to  depend  largely  upon  the  deflni- 
tlon  of  the  word  "emolument,"  as  found  In 
the  dictionaries.  We  cannot  see  wherein  the 
dictionaries  are  opposed  to  the  views  herein- 
before set  forth.  We  acknowledge  that  the 
word  "emolument"  Includes  the  meaning  of 
"gain,"  "profit,"  "compensation,"  etc.  But 
the  Intention  of  the  Legislature  must  be  con- 
sidered in  determining  what  is  meant,  not 
only  by  "emoluments,"  but  who  shall  receive 
tbem.  In  this  case  we  do  not  consider  that 
the  Legislature  ever  intended  that  the  sheriff 
should  make  a  cent  either  In  traveling  on 
business  or  feeding  prisoners,  whether  the 
law  allows  10  cents  a  mile  or  "actual  ex- 
penses." We  think  that  the  Legislature 
probably  understood  that  the  expenses  aver- 
aged about  10  cents  a  mile.  Including  guards, 
dieting,  transportation,  etc.,  and  that  in  some 
cases  sheriffs  saved  something  honestly,  and 
In  other  cases  they  lost  But  whether  loss 
or  gain,  it  was  for  the  Legislature  to  say  how 
much  they  should  have  to  meet  expenses. 
Mow,  all  sheriffs  are  treated  alike,  and  there 
is  not  any  opportunity  for  one  to  gain  unjustly 
and  the  other  to  lose  unjustly  In  the  perform- 
ance of  bis  duty.  The  "salary"  pays  the 
sheriff  for  taking  the  person  to  prison.  The 
"mileage"  paid  the  expense  incurred.  The 
actual  expense  was  paid  by  the  "mileage," 
be  It  more  or  less.  Now  the  actual  expense, 
and  not  any  more  or  less,  is  paid  by  the 
people. 

For  the  reasons  above  stated,  we  do  not 
believe  that  the  Constitution  of  the  state  is 
violated  by  the  legislation  complained  of, 
when  applied  to  officers  elected  prior  to  its 
passage;  and,  believing  that  the  court  below 
erred,  the  judgment  is  reversed,  and  the 
court  is  directed  to  enter  judgment  for  the 
defendant  upon  the  statement  of  facts 
submitted. 

Reversed  and  remanded. 

BBANTLY,  C.  J.,  and  HOLLOW  AT,  J., 
concur. 


STATE  ex  rel.  MATTHEWS  v.  TAYLOR, 

Justice  of  the  Peace. 

(Supreme  Court  of  Montana.    Nov.  24,  1905.) 

Justices  oP  the  Peace— Jubisdiction — Sub- 
ject-Matteb— Action  pob  Deceit. 

Const,  art.  8,  §  21,  establishes  the  jurisdic- 
tion of  justices,  but  neitlier  forbids  nor  gives 
jurisdiction  of  actions  for  deceit,  and  Code  Civ. 
Froc.  {  60,  In  relation  to  the  jurisdiction  of 
justices,  gives  tbem  jurisdiction  of  actions  aris- 
mg  on  contract,  for  damages  for  injury  to  the 
person  or  to  real  property,  for  injuring  personal 
property,  and  to  recover  possession  of  person- 
al property.  Held,  that  a  justice  has  no  juris- 
diction of  an  action  for  damages  for  deceit  in 
connection  with  a  sale  of  property  by  defendant 
to  plaintifC 


Appeal  from  District  Court,  Silver  Bow 
County;    B.  W.  Harney,  Judge. 

Prohibition  by  the  state,  on  the  relation 
of  William  F.  Matthews,  to  restrain  C.  Tay- 
lor, as  justice  of  the  t>eace,  from  proceeding 
to  determine  an  action  by  Samuel  Hastie 
against  relator.  From  a  judgment  of  the 
district  court  dismissing  the  proceeding  and 
entering  judgment  for  defendant,  relator  ap- 
peals.   Reversed. 

L.  P.  Fonestell,  for  appellant.  J.  M.  Hlnkle, 
for  respondent 

BRANTLT,  C.  J.  Prohibition.  This  pro- 
ceeding was  brought  in  the  district  court  of 
Silver  Bow  county  to  restrain  the  defeudaut, 
a  justice  of  the  peace,  from  proceeding  to 
try  and  determine  a  certain  cause  pending 
before  him  as  such  justice,  entitled  "Samuel 
Hastle,  Plaintiff,  v.  William  P.  Matthews,  De- 
fendant," for  that  the  said  justice  had  no 
Jurisdiction  of  •  the  subject-matter  thereof. 
Upon  the  bearing  in  the  district  court  on  the 
day  fixed  for  the  defendant  to  show  cause 
under  the  alternative  writ  the  court  dismiss- 
ed the  proceeding  and  enteried  judgment  for 
defendant  This  appeal  is  frou  the  judg- 
ment 

The  question  submitted  to  this  court  is 
whether  the  justice's  court  baa  jurisdiction 
of  the  subject-matter  of  the  action.  The 
complaint  filed  in  that  court  is  voluminous, 
and  vague  and  indefinite  in  its  allegations; 
but,  if  it  states  a  cause  of  action  at  all,  upon 
any  theory,  it  states  one  for  deceit,  of  which 
the  defendant  was  guilty  in  connection  with 
the  sale  by  him  to  plaintiff  of  an  interest  in 
a  concentrator  and  machin«7  used  therein 
and  a  certain  tailings  dump,  by  reason  of 
which  the  plaintiff  suffered  damage.  The 
civil  jurisdiction  of  justice's  courts,  as  was 
pointed  out  in  Oppenheimer  t.  Began,  32 
Mont  110,  79  Pa&  695,  is  limited  by  the  Con- 
stitution (sections  21,  22,  art  8)  and  by  the 
provisions  of  the  Code  of  Civil  Procedure 
(section  G6),  enacted  in  pursuance  thereof. 
In  that  case  it  was  said:  "Within  the  lim- 
itations prescribed  by  the  Constitution,  tlie 
Legislature  has  power  to  confer  jurisdiction 
upon  justice's  courts  in  any  class  of  cases; 
but  these  courts,  being  thus  constituted 
courts  of  special  and  limited  Jurisdiction,  are 
without  power  to  hear  and  determine  any 
case  when  such  power  is  not,  specifically  or 
by  clear  implication,  conferred  by  the  statute 
defining  their  powers."  We  do  not  find  in 
section  66,  supra,  any  express  or  implied  grant 
of  jurisdiction  to  try  and  determine  an  action 
for  deceit  While,  so  far  as  the  provisions  of 
the  Constitution  are  concerned,  the  Legisla- 
ture might  have  granted  the  Jurisdiction  In 
question,  it  has  failed  to  do  so.  Whether  this 
omission  was  intentional  or  through  over- 
sight, it  is  not  neces.sary  for  this  court  to 
inquire.  It  is  sufficient  for  present  purposes 
to  say  that  It  has  not  done  so.  The  wrong 
complained  of  by  the  plaintiff  In  the  justice's 
court  was  done  in  connection  with  the  conr 
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tract  of  sale  of  the  property,  but  the  sub- 
ject-matter of  the  action  Is  not  the  contract 
or  the  breach  of  It,  but  the  wrong  wrought  by 
the  deceit,  by  reason  of  which  the  plalntlfT 
suffered  damage.  The  action  Is  not  one  ex 
contractu,  but  ex  delicto,  and  is  not  enmner- 
ated  among  the  actions  ex  delicto  of  which 
the  Justice's  court  has  Jurisdiction.  That 
court  was  therefore  without  power  to  pro- 
ceed. 

No  question  is  made  in  this  court  as  to 
whether  the  defendant  has  pursued  the  prop- 
er remedy.  This  feature  of  the  case  we  have 
not  considered.  The  district  court  was  in 
error  in  dismissing  the  application.  The 
Judgment  is  therefore  reversed. 

Reversed. 

MILBURN  and  HOLLOWAY,  JJ.,  concur. 


CITY   OP  RED  LODGE  v.  MARYOTT, 
(Supreme  Court  of  Montana.    Dec.  4,  1905.) 
MuNiciPAi.  CoBPOBATioNS— Police  Hegula- 
TiONS— Animals  — Running    at    Large  — 
Municipal   Ordinances— Application. 
A    town   ordinance   required    every   person 
keeping  certain  domestic  animals  named  "within 
tbe  limits  of  tlie  town"   to  keep  tliem  on  his 
own  premises,  except  wlien  temporarily  passing 
tlirougii  the  streets,  etc.    Section  2  provided  that 
tbe  poundkeeper  should  provide   a   pound   for 
"impounding  any  domestic  animals  found  run- 
ning  at   large    within    the   city   limits."    Held, 
that  the  "domestic  animals"  referred  to  in  sec- 
tion 2  were  those  specified  in  section  1,  and  that 
the   ordinance  had   no  application   to   animals 
running  at  large  on  the  common  range  outside 
tbe  limits  of  tbe  town  which  might  stray  within 
such  limits. 

Appeal  from  District  Court,  Carbon  Coun- 
ty ;  Frank  Henry,  Judge. 

Action  by  the  city  of  Red  Lodge  against 
John  h.  Maryott.  From  a  Judgment  in  fa- 
vor of  defendant  on  appeal  from  a  justice's 
Judgment  in  favor  of  plaintifF,  defendant  ap- 
peals.   Affirmed. 

Geo.  W.  Pierson,  for  appellant  O.  P. 
Goddard,  for  respondent 

HOLLOWAY,  J.  In  1893  the  town  of  Red 
Lodge  enacted  Ordinance  Xo.  28,  entitled  "An 
ordinance  concerning  domestic  animals  run- 
ning at  large  within  town  of  Red  Ix)dge," 
section  1  of  which  is  as  follows:  "It  shall 
be  the  duty  of  every  person  owning  or  keep- 
ing domestic  animals,  to  wit,  horses,  mules, 
asses,  cattle,  sheep,  goats,  swine,  within  tlie 
limits  of  the  town  to  provide  for  the  keeping 
of  the  same  within  or  uix>n  his  or  her  prem- 
ises at  all  times,  save  when  necessarily  or 
temporarily  passing  through  the  streets,  and 
then  such  animals  must  be  attended  by  some 
one  to  take  care  of  them  and  prevent  their 
doing  damage  to  person  or  property."  Sec- 
tion 2  designates  the  town  marshal  as  tbe 
poundkeeper  and  defines  his  duties  as  such, 
some  of  which  are  descril)ed  as  follows: 
"•The  town  marshal  shall  be  poundkeeper  of 


tbe  town,  and  as  such  lAiall  provide  a  pound 
of  suitable  character  at  tbe  expense  of  tbe 
town  for  the  Impounding  of  any  domestic 
animals  found  running  at  large  within  the 
limits  of  the  town,  or  found  trespassing  or 
doing  damage  to  the  property  of  another.  It 
shall  be  the  duty  of  the  poundkeeper  to  take 
such  animals  into  custody,  and  to  notify 
the  owner  thereof,  and  if  he  does  not  pay 
the  fine  and  costs  provided  by  section  4  of 
this  ordinance,  tbe  marshal  shall  file  a  com- 
plaint agahiat  the  owner."  In  1903  this 
action  was  commenced  in  the  police  magis- 
trate's court  in  the  name  of  the  city  of  Red 
Lodge  against  the  respondent,  John  L.  Mary- 
ott to  recover  the  sum  of  $144,  $48.00  as 
fees  for  impounding  24  head  of  cattle,  and 
$9C,  costs  of  keeping  the  same  within  the  city 
pound,  and  for  the  further  sum  of  50  cents 
per  day  for  each  head  of  cattle  so  impounded 
from  the  time  of  the  commencement  of  tbe 
action  until  the  trial  of  tbe  same,  and  for 
an  order  that  the  impounded  animals  be  sold 
to  satiny  the  Judgment  asked  for.  The 
complaint  alleges  tbe  corporate  existence  of 
the  city  of  Red  Lodge;  that  about  July  1, 
1903,  the  defendant  did  keep  and  penult  tbe 
animals  in  controversy  to  run  at  large  within 
the  city  of  Red  Lodge  without  his  premises, 
and  without  any  person  herding  or  In  charge 
of  the  same,  contrary  to  the  form,  force,  and 
etrect  of  Ordinance  28;  that  while  defendant 
so  permitted  his  cattle  to  run  at  large  in 
violation  of  said  ordinance  tbe  poundkeeper 
gathered  and  caused  to  be  gathered  tbe  said 
cattle  and  placed  them  in  the  city  pound  and 
still  confines  them  therein.  The  complaint 
further  sets  forth  the  amount  of  fees  and 
costs  Incurred  in  impounding  and  caring  for 
tbe  animals.  The  defendant  answered,  ad- 
mitting the  corporate  existence  of  the  city 
of  Red  Lodge,  the  impounding  of  the  cattle, 
and  that  defendant  has  not  paid  tbe  city  the 
amount  claimed,  or  any  amount  whatever, 
and  denying  all  tbe  other  allegations  of  the 
complaint  Upon  the  trial  the  court  found 
the  issues  for  plaintiff,  and  entered  judg- 
ment against  the  defendant,  from  which  be 
appealed  to  the  district  court  In  tbe  district 
court  the  cause  was  tried  to  the  court  sitting 
without  a  Jury.  The  court  found,  first,  that 
the  defendant  resides  four  miles  from  the 
corporate  limits  of  Red  Lodge;  second,  that 
the  cattle  in  controversy  were  turned  out  in 
tbe  spring  of  liK)3  on  tbe  common  range; 
fourth,  that  the  cattle  were  found  In  the  city 
of  Red  Lodge  and  a  portion  of  them  im- 
pounded by  the  city  marshal,  and  a  portion 
by  Ralph  Vaill,  but  this  latter  portion  was 
taken  possession  of  and  retained  by  the  city 
marshal;  fifth,  that  the  animals  were  not 
owned  or  kept  within  the  limits  of  the  city 
of  Red  Lodge,  but  strayed  within  tbe  corpo- 
rate limits  of  said  city.  As  a  conclusion  of 
law,  the  court  found  that  the  city  marshal 
had  no  authority  to  impound  the  animals, 
and  ordered  Judgment  for  the  defendant  for 
his  costs,  from  which  Judgment  and  an  order 
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denying  a  motion  for  a  new  trial  plaintiff 
appeals. 

In  tbis  court  the  only  question  presented 
which  requires  any  consideration  is  that  In- 
volved In  the  construction  of  the  provisions 
of  sections  1  and  2  of  Ordinance  28,  as  set 
forth  above.  It  Is  conceded  by  respondent 
that  the  city  of  Red  Lodge  might  properly 
pass  this  ordinance,  or  an  ordinance,  restrain- 
ing animals  running  at  large  within  the  city, 
which  would  apply  to  the  animals  in  ques- 
tion, and  no  contention  Is  made  here  as  to 
the  procedure  adopted  by  the  city  to  carry 
out  the  provisions  of  this  ordinance.  The 
only  contention  of  respondent  is  that  this 
ordinance  has  no  application  to  the  animals 
in  controversy.  The  evidence  Is  sufficient  to 
support  the  findings  of  the  court,  that  the 
owner  of  the  animals  lives  some  three  or 
four  miles  from  the  city  limits ;  that  he  turn- 
ed these  animals  out  on  the  common  range, 
and  that  they  strayed  within  the  city  limits, 
but  were  not  owned  or  kept  therein.  The 
question  for  determination,  then,  Is,  are  the 
provisions  of  Ordinance  28  sufficiently  broad 
to  apply  to  all  such  domestic  animals  as  are 
mentioned  In  the  ordinance  which  may  be 
found  running  at  large  within  the  city  limits, 
whether  owned  or  kept  therein,  or  owned  or 
kept  without  the  city  but  which  stray  with- 
in the  city  limits?  Section  1  of  the  ordinance 
makes  It  the  duty  of  every  person  owning  or 
keeping  certain  domestic  animals  (naming 
them)  within  the  limits  of  the  town  to  pro- 
vide for  keeping  the  same  within  or  upon  his 
own  premises  at  all  times,  save  when  neces- 
sarily or  temporarily  passing  through  the 
streets,  and  then  such  animals  must  be  at- 
tended by  some  one.  This  Is  not  eqtilvalent 
to  saying  that  it  shall  be  unlawful  for  any  of 
the  domestic  animals  named  to  run  at  large 
within  the  city  limits.  The  duty  of  re- 
straining such  animals  Is  only  Imposed  upon 
persons  who  own  or  keep  them  within  the 
city  limits,  and  cannot  be  extended  by  Impli- 
cntlon  to  any  one  else.  The  language  Is  too 
plain  to  reqtilre  any  construction  beyond  that 
clearly  disclosed  by  Its  own  terms.  It  has  no 
application  to  animals  running  at  large  on 
the  common  range  which  may  stray  within 
tile  city  limits. 

But  It  is  contended  that  imder  the  pro- 
visions of  section  2  of  this  ordinance  the  city 
may  be  Justified  In  Impounding  these  animals. 
That  section  provides  that  the  poxindkecpcr  , 
shall  provide  a  potmd  for  Imiioimding  any  do- 
mestic animals  found  running  at  large  witiiin 
the  city  limits.  But.  If  this  section  Is  to  be 
construed  literally  and  withoxit  reference  to 
section  1  of  the  ordinance,  then  dogs  and 
cats,  being  domestic  animals,  fall  within  the 
provisions  of  the  ordinance,  and  the  pound- 
keeper  Is  required  to  restrain  them.  But  this 
ordinance  must  be  construed  as  a  whole, 
every  portion  of  It  given  meaning.  If  possi- 
ble, and  neither  the  whole  or  any  portion 
rendered  ridiculous,  unless  that  result  Is 
unavoidable.    There  Is  no  conflict  whatever 


between  the  provisions  of  se<'tlon8  1  and  2, 
and  neither  is  broader  In  Its  terms  than  the 
other.  Section  1  enumerates  the  particular 
domestic  animals  which  are  prohibited  from 
running  at  large.  Section  2  creates  the  of- 
fice of  pouiidkeei)er  and  defines  his  duties; 
and,  when  the  question  is  presented  to  him 
whether  a  particular  domestic  animal  is  per- 
mitted to  run  at  large,  he  must  determine 
the  question  by  a  reference  to  section  1, 
which  defines  the  nuisance  to  be  avoided. 
That  the  contention  now  made  was  not  en- 
tertained by  the  city  attorney  when  the  action 
was  commenced  Is  apparent  from  the  com- 
plaint, which  was  clearly  drawn  with  refer- 
ence to  the  provisions  of  section  1  of  the 
ordinance.  However,  this  becomes  Immateri- 
al under  our  view  of  the  case.  As  the  court 
found  that  these  cattle  were  not  owned  or  kept 
within  the  city  limits,  and  these  findings  are 
justified  by  the  evidence,  and  this  ordinance 
by  its  terms  does  not  apply  to  cattle  owned  or 
kept  without  the  city  and  which  may  stray 
within  the  city  limits,  the  court's  conclnslon 
was  correct,  and  the  Judgment  and  order  ore 
affirmed. 

The  other  questions  presented  do  not  re- 
quire any  consideration. 

Affirmed. 

BRANTLY,  C.  J.,  and  MILBURX,  J., 
concur. 


In  re  TUOIIY'S  ESTATE. 

SHIELDS  et  al.  v.  PAUWELTN. 

(Stipreme  Court  of  Montana.  Nov.  «,  1905.    On 
Rehearing,  Dec.  4,  lOO.").) 

1.  Sales  or  Decedent's  Land— Pboceedikos 
ON  Application— Jury— Demand. 

Code  Civ.  Proc.  §  2923,  requires  issues  of 
fact  in  probate  proceedings  to  be  tried  in  con- 
formity with  article  2.  c.  2,  of  the  title.  Section 
2924  provides  that,  if  a  jury  is  demanded  in 
writing  by  either  party,  the  court  must  settle 
and  frame  the  issues  to  be  tried  and  submit  the 
same  to  the  jury.  Section  2340,  which  is  found 
in  the  article  and  chapter  referred  to,  provides 
that,  upon  the  presentation  of  issues  of  fact 
in  a  will  contest,  such  issues  must,  on  request 
of  either  party  in  writing,  filed  three  days  prior 
to  tlie  date  set  for  hearing,  be  tried  by  a  jury, 
but  that,  if  no  jury  is  demanded,  the  court  must 
try  and  determme  the  issues  joined.  Held  that, 
in  order  to  entitle  objectors  to  a  sale  of  lands 
to  pay  debts  of  a  decedent  to  a  jury  trial,  the 
Issues  must  first  be  made  up,  snd  a  written  de- 
mand must  then  be  made  and  filed  three  days 
prior  to  the  day  set  tor  the  bearing;  and  the 
f.ict  that  the  objections  filed  by  the  objectors 
close  with  a  demand  for  trial  by  jury  docs  not 
require  the  judge  to  grant  such  a  trial,  where 
the  demand  is  not  called  to  his  attention  until 
the  hearing  begins. 

[Ed.  Note. — For  cases  in  point,  see  vol.  31, 
Cent  Dig.  Jury,  j|§  154,  l.')0-164.] 

2.  Courts— DisTBicT  Coubt— Jubisdiction  in 
Pbobatk. 

The  district  court,  sitting  as  a  court  of 
probate,  has  only  such  powers  as  are  expressly 
conferred  upon  it  by  statute  and  such  as  are 
necessarily  implied  to  carry  out  those  expressly 
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8.   EXECTTTOBB    AlTD    ADinNIBTRATOBS  —  SAUES 

OP  Lands  —  FBOCE£DiNoa  —  Isauxs  Detbb- 

VIRABLE. 

Under  Code  Civ.  Proc,  {  2671,  requiring  a 

Setition  for  the  sale  of  land  to  pa;  a  decedent's 
ebts  to  set  forth  the  amount  of  personal  prop- 
erty in  the  hands  of  the  administrator,  the 
debts  outstanding,  the  amount  due  on  family  al- 
lowances, the  debts  and  expenses  of  administra- 
tion, a  general  description  of  all  the  real  prop- 
erty of  which  decedent  died  seised  or  in  which 
he  had  any  interest,  and  the  names  of  legatees, 
devisees,  and  heirs,  the  court  cannot,  on  an  ap- 
plication for  the  sale  of  real  estate  to  pay 
debts,  try  issues  of  title  to  the  real  estate  to 
be  held,  or  of  adverse  possession  of  such  real 
estate,  as  between  executor  and  devisees. 
4.  Descent  and  Distsibution— Liabilitixs 
OT  Deviseks— Debts  of  Testator— Apfob- 

nONUENT. 

Under  Civ.  Code,  {  1822,  requiring  tbe 
property  of  testator  to  be  resorted  to  for  the 
payment  of  debts  "in  the  following  order:  (1) 
The  property  which  is  expressly  appropriated 
by  the  will  for  the  payment  of  the  debts;  (2) 
property  not  disposed  of  by  will;  (8)  property 
which  ia  devised  or  bequeathed  to  a  residuary 
legatee;  (4)  property  which  is  not  specifically 
devised  or  bequeathed ;  and  (5)  all  other  property 
ratably"— and  Code  Civ.  Proa  S  2678,  requiring 
the  other  real  estate  belonging  to  testator  to  be 
sold  before  resorting  to  real  estate  which  has 
been  devised  and  not  charged  with  the  payment 
«t  debts— property  belonging  to  the  first  four 
enumerated  classes  must  be  sold  before  resort- 
ing to  property  specifically  devised ;  but,  if  it 
is  insufficient,  property  specifically  devised  must 
then  be  resorted  to  ratably  to  pay  testator's 
debts,  regardless  of  the  nature  of  tbe  devise, 
whether  made  for  a  valuable  consideration  or 
for  charitable  purposes,  and  notwithstanding 
equities  existing  in  favor  of  certain  devisees 
which  might  entitle  them  to  a  conveyance  of 
the  land  devised  to  them. 
B.  ExEcirroiis  and  Aduinibtbatobb  —  Bales 
OF  Real  EIstate— Natube  of  Pboceedinos— 
Limitations. 

An  application,  under  Code  Civ.  Proc.  J 
2671,  to  sell  real  estate  for  the  payment  of 
debts  of  a  decedent.  Is  not,  in  view  of  Oiv.  Code, 
M  1821-1823,  1826.  1S5Q,  et  seq.,  and  Code 
Civ.  Proc.  SS  2559,  2003,  2608,  2609,  2791,  and 
2793,  which  give  the  estate  of  a  decedent,  both 
real  and  personal,  to  the  executor  for  the  pay- 
ment of  debts,  and  for  distribution,  and  require 
creditors  to  present  their  claims  within  a  cer- 
tain time  or  be  barred,  and  specify  the  time 
within  which  actions  on  rejected  claims  may  be 
brought,  an  action  to  recover  real  estate  or  the 
possession  thereof:  nor  is  it  an  action  arising 
out  of  the  title  thereto  or  the  rents  and  profits 
thereof,  within  the  meaning  of  Comp.  St. 
1887,  div.  1,  IS  29,  30,  Pol.  Code  1895,  8  9,  and 
Code  Civ.  Proc.  H  483,  484,  3456,  prescribing 
the  time  within  which  actions  to  recover  real 
estate  or  the  possession  thereof,  and  actions 
arising  out  of  title  to  real  estate  or  the  rents  and 
profits  thereof,  may  be  brought. 
0.  SAin  —  AixowAifCE  OF  Olaiics— Effect— 
Ofksatior  of  LnaTATiONB. 

Where  claims  against  a  decedent's  estate 
have  been  presented  and  allowed,  and  are  not 
contestable  for  the  reason  that  they  were  not 
presented  within  the  time  limited  by  the  notice 
to  present  claims,  as  required  by  Code  Civ. 
Proc  i  2603,  or  that  they  were  barred  at  the 
time  of  presentation  by  some  particular  statute 
applicable  thereto,  none  of  the  statutory  limita- 
tions run  aa  against  them. 

7.   ESTOFPIX    —    PABTIOIFAnOll    III    JtTDIOIAI. 

Prooicdihsb— Assumptior    or  Ihcohsibt- 

BUT  Position. 

Where  claims  were  presented  to  an  executor 
Mon  after  letters  were  issued  to  him,  and, 
moat  of  them  being  rejeeted,  litigation  arose,  in 


which  the  principal  ones  were  declared  ground- 
less, and  the  executor,  about  a  year  alter  tbe 
termination  of  tbe  litigation,  applied  for  an 
order  authorizing  the  sale  of  lands  to  pay  the 
debts  which  were  declared  valid,  devisees  who, 
desiring  that  the  property  of  tbe  estate  ghould 
not  be  sold,  encouraged  the  executor  to  lease 
the  land,  in  order  to  raise  money  to  pay  the 
debts  and  avoid  a  sale  of  such  land,  and  took 
part  in  proceedings  instituted  to  enable  such 
leases  to  be  made,  were  estopped  to  assert  that 
the  debts  found  to  be  due  from  tbe  estate  should 
not  be  paid,  because  of  laches  of  the  executor  in 
making  bis  application  for  the  sale  of  land 
to  pay  such  debts. 

On  Rehearing. 

&   BZECTITOBS    AND    ADUINISTSATOBB  —  SaI-EB 

OF  Land— Applications— Findings. 

On  an  application  to  sell  lands  for  the 
payment  of  a  decedent's  debts,  a  finding  made 
by  the  court  outside  of  the  purview  of  the  ap- 
plication, aa  on  the  issue  of  title  to  the  lands, 
ia  erroneous. 
8.  SAin  —  Appeal—Habklxbb  Ebbo»— Ihua- 

tkbiai.  Findingb. 

Tbe  act  of  the  court  In  making  an  imma- 
terial finding,  wholly  outside  the  purview  of  an 
application  pending  before  it  for  the  sale  of 
a  decedent's  lands  to  pay  debts,  is  not  prejudicial 
to  tbe  parties  to  the  application. 

10.  Appeal  —  Bbiefs—Speoification  of  Bb- 
B0K8— Necessity. 

The  Supreme  Court  will  not  consider  er- 
rors not  assigned  in  appellant's  brief. 

11.  Save— Reheabing — Gbounds. 

The  fact  that  the  Supreme  Court  did  not, 
on  the  original  hearing,  consider  and  decide  a 
question  not  assigned  in  the  brief  and  not 
properly  before  it,  is  not  ground  for  rehearing. 

Appeal  from  District  Court,  Silver  Bow 
County;  Wm.  Clancy,  Judge. 

In  the  matter  of  tbe  estate  of  James  Tnoby, 
deceased.  Petition  by  Cyril  Pauwelyn,  as 
executor,  to  sell  lands  for  tbe  payment  of 
debts.  From  an  order  granting  the  petition, 
Daniel  Shields  and  another,  devisees,  appeal. 
Affirmed. 

W.  T.  Pemberton,  H.  L.  Manry,  and  J.  B. 
Clayberg,  for  appellants.  John  J.  McHatton 
and  John  O.  Brown,  for  respondent 

BRANTLT,  O.  J.  Appeal  from  an  order 
of  the  district  court  of  Silver  Bow  county 
directing  a  sale  of  real  estate  belonging  to 
the  estate  of  James  Tuohy,  deceased. 

James  Tuohy  died  on  or  about  October  2, 
1893,  in  Silver  Bow  county.  His  estate  con- 
sisted of  a  small  amount  of  personal  property 
and  certain  real  estate,  chiefly  undeveloped 
mining  claims.  He  left  a  will  which,  after 
disposing  of  most  of  the  estate  by  special  be- 
quests, closes  with  this  clause:  "I  hereby 
appoint  Cyril  Pauwelyn,  of  Butte,  sole  heir 
and  executor  of  this  my  last  will  and  testa- 
ment without  bonds."  Cyril  Pauwelyn,  hav- 
ing qualified  as  executor  under  an  order  of 
the  district  court  entered  upon  the  discharge 
of  his  duties,  and  has  continued  therein. 
Soon  after  his  appointment  litigation  arose 
involving  the  validity  of  claims  against  tlM 
estate  to  a  large  amount  sufficient  if  estab- 
lished, together  with  tbe  undisputed  claims, 
to  consume  the  entire  estata  The  last  of 
this  litigation  wax  finally  dl^Kised  of  about 
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March  25,  ISCiS;  the  principal  claim  having 
been  declared  invalid.  On  March  22,  1894. 
the  executor  filed  hla  petition  for  an  order 
to  sell  a  portion  of  the  real  estate,  alleging 
facts  showing  a  necessity  therefor.  For  some 
reason,  doubtless  because  of  the  pending  litiga- 
tion and  uncertainty  as  to  the  amount  of 
funds  necessary  to  pay  claims,  this  petition 
was  abandoned.  Thereafter  some  of  the  min- 
ing claims  were  leased,  with  the  expectation 
that  a  sufficient  amount  would  be  realized 
from  royalties  upon  ores  extracted  therefrom 
to  pay  the  debts,  and  that  a  sale  would  not 
be  necessary. 

The  petition  upon  which  the  order  now  be- 
fore us  was  made  was  filed  on  April  21,  1904. 
It  appears  therefrom  that  the  personal  prop- 
erty has  been  exhausted  In  the  payment  of 
expenses  of  administration,  the  principal  part 
of  which  have  been  counsel  fees  and  other 
disbursements  In  connection  with  the  litiga- 
tion referred  to  above.  The  debts  chargeable 
against  the  estate,  as  set  forth  therein, 
amount  to  $10,572.16.  The  charges  for  ad- 
ministration and  oth«  expenses  already  ac- 
crued and  unpaid  amount  to  |4,845.28.  The 
executor  states  that  he  is  unable  to  estimate 
the  amount  of  charges  and  expenses  yet  to 
accrue,  "owing  to  the  uncertainty  of  the 
time  it  will  require  to  close  up  and  settle 
said  estate ;  the  amount  or  amounts  that  may 
be  realized  from  the  sale  or  sales  of  prop- 
erty belonging  to  the  said  estate,  so  as 
to  enable  your  petitioner  to  determine  the 
amount  of  his  commissions,  and  the  pendency 
In  this  court  of  an  action  In  which  said 
estate  Is  Interested,  •  •  •  entitled  Cyril 
Pauwelyn,  Executor,  ete.  Plaintiff,  v.  Charles 
A.  Elvers,  Defendant"  The  nature  of  this 
claim  does  not  appear.  The  value  of  the 
property  belonging  to  the  estate  is  estimated 
to  be  $47,350.  The  court  Is  asked  to  grant 
an  order  authorizing  the  executor  to  sell  all 
of  the  real  property  belonging  to  the  estate, 
alleging  that  the  entire  amount  derived  from 
the  sale  thereof  will  be  necessary  In  order  to 
pay  the  claims  approved  and  allowed,  besides 
expenses,  commlsBlons,  etc. 

It  appears  that  three  parcels  of  the  real 
estate  are  not  mentioned  In  the  will,  namely, 
an  undivided  one-half  interest  In  the  Malone 
lode  claim,  and  the  Belmont  and  Amy  claims. 
Specific  bequests  are  made  of  all  the  rest  of 
it;  Daniel  Shields  being  mentioned  as  devi- 
see of  an  undivided  one-fourth  interest  in  the 
Tuolumne  lode  claim,  and  Thomas  McLaugh- 
lin as  devisee  of  a  lot  and  house  thereon, 
In  the  city  of  Butte.  Appellants  Shields  and 
McLaughlin  appeared  and  objected  to  the 
granting  of  the  order  of  sale.  Shields'  ob- 
jections ere,  in  substance,  first,  that  for  more 
than  10  years  prior  to  the  filing  of  the  peti- 
tion he  had  been  in  open,  notorious,  adverse, 
exclusive,  uninterrupted,  and  continuous  pos- 
session of  the  one-fourth  Interest  in  the 
Tuolumne  lode  claim  belonging  to  the  estate, 
and  that  no  ancestor,  nor  predecessor,  nor 
the  executor  bad  in  10  years  prior  to  the 


filing  of  the  petition  been  seised  of  tt  or  any 
part  thereof,  and  that  the  executor's  cause 
of  action  is  barred  by  the  provisions  of  sec- 
tions 29,  80,  div.  1,  of  the  Code  of  avU 
Procedure  of  the  Compiled  Statutes  of  1887, 
and  by  section  9  of  the  Political  Code,  and 
sections  483,  484,  and  3456  of  the  Code  of 
Civil  Procedure  of  1895;  second,  that  the 
Interest  in  this  claim  was  devised  to  blm 
by  deceased  for  a  valuable  consideration, 
that  much  other  property  was  in  the  said 
will  devised  to  charities  without  considera- 
tion, that  such  other  property  is  sufficient  In 
value  to  pay  all  debts  and  other  claims,  to- 
gether with  the  expenses  of  administration, 
and  that  for  this  reason  the  propo-ty  devised 
to  him  should  not  be  sold  until  after  all  the 
property  so  devised  should  be  exhausted; 
and,  third,  that  certain  property  had  not  been 
devised  at  all,  and  that  it  should  first  be 
resorted  to  to  pay  claims.  McLaughlin  ob- 
jected on  the  two  grounds  last  mentioned. 
The  executor  replied  to  these  objections.  Up- 
on the  Issues  thus  Joined  a  hearing  was  had 
by  the  court  sitting  without  a  Jury.  There- 
upon the  court  made  its  findings  of  fact  and 
conclusions  of  law,  and  entered  an  order  di- 
recting a  sale. 

The  court  found  that  the  debts,  costs,  and 
expenses  of  administration  already  accrued 
against  the  estate  amount  to  $14,417.45,  with 
interest ;  that  there  was  no  money  belonging 
to  the  estate  to  pay  the  same ;  that  the  real 
estate  was  not  yielding  any  revenue;  and 
that  the  sale  of  all  of  It  was  necessary  to 
pay  the  debts.  The  court  further  found  that 
there  bad  been  no  unreasonable  delay  on  the 
part  of  the  executor  in  making  application 
for  the  order  of  sale ;  that  the  property  men- 
tioned in  the  petition  belongs  to  the  estate; 
that  none  of  It  has  been  delivered  to  the 
heirs  or  devisees  by  the  executor;  and  that 
the  same  is  In  the  control  of  the  executor, 
and  under  the  direction  of  the  court  As 
conclusions  of  law,  the  court  declares  that 
the  objections  of  Shields  and  McLaughlin 
were  without  merit;  that  the  executor  was 
entitled  to  have  an  order  of  sale  as  prayed 
for ;  that  the  property  be  sold  by  the  executor 
in  the  manner  and  order  provided  for  by  the 
statute,  and  that  he  exercise  his  Judgment 
and  option  as  to  which  portion,  or  Interest, 
or  parcel  of  the  property  specifically  devised 
should  be  first  offered  for  sale  and  sold ;  and 
that  in  making  said  sale  he  do  not  offer 
for  sale,  or  sell,  any  more  of  the  property 
than  may  be  necessary  to  pay  said  claims, 
with  Interest  and  the  debts,  costs,  and  ex- 
penses which  may  hereafter  accrue. 

Upon  these  facta  and  conclusions  of  law, 
the  court  entered  its  order  directing  the 
executor  to  sell  so  much  of  the  real  estate 
as  may  be  necessary  to  pay  the  debts,  cl'^Ims. 
and  expenses  of  the  estate,  and  the  costs  and 
expenses  of  administration  accrued,  or  that 
may  hereafter  accrue,  either  In  one  parcel 
or  in  subdivisions,  as  the  executor  should 
Judge  most  beneficial  to  .the  estate,  and  In  the 


Digitized  by  VjOOQ  IC 


Mont) 


IN  BB  TUOHTS  BSSTATEL 


489 


order  prescribed  by  the  statute  and  the  fore- 
going findings  and  conclusions;  and  that, 
when  he  shall  have  sold  sufflclent  for  the  pur- 
poses aforesaid,  be  shall  not  sell  or  offer  for 
sale  any  more.  From  this  order,  so  far  as  it 
directs  the  sale  of  the  interest  devised  to 
them  respectively,  Shields  and  McLaughlin 
have  prosecuted  this  appeal. 

1.  Contention  is  made  that  the  order  can- 
not he  sustained  because  the  court  denied  the 
appellants  a  trial  by  Jury  upon  the  Issues 
presented  by  their  objections.  Without  paus- 
ing now  to  inquire  whether  any  material 
issues  are  presented  by  the  objections,  but 
assuming  this  to  be  so,  and  assuming,  further, 
that,  upon  every  like  application  wherein 
material  issues  of  fact  arise,  the  right  of 
trial  by  Jury  exists,  there  is  no  merit  in  the 
contention.  The  Code  ©f  Civil  Procedure 
provides: 

"Sec.  2923.  All  issues  of  fact  in  probate 
proceedings  must  be  tried  in  conformity  with 
the  requirements  of  article  11,  chapter  11, 
of  this  title,  and  in  all  such  proceedings  the 
IMirty  affirming  is  plaintiff,  and  the  one  deny- 
ing   or    avoiding    is    defendant.    •    •    ♦" 

"Sec.  2924.  If  no  jury  is  demanded,  the 
court,  or  judge  must  try  the  issues  joined. 
If  on  written  demand  a  jury  is  called  by 
either  party,  and  the  issues  are  not  sufficient- 
ly made  up  by  the  written  pleadings  on  file, 
the  court  or  judge,  on  due  notice  to  the  op- 
posite party,  must  settle  and  frame  the 
Issues  to  be  tried,  and  submit  the  same,  to- 
gether with  the  evidence  of  each  party,  to 
the  jury,  on  which  they  must  render  a  ver- 
dict   *    •    *" 

The  provisions  of  article  2,  c.  2,  tit  12,  to 
which  section  2023  refers,  relate  to  contests 
arising  over  the  probate  of  wills.  Section 
2340  of  article  2,  c.  2,  of  this  title  provides, 
among  other  things,  that  uiwn  the  presenta- 
tion of  any  one  or  more  of  the  issues  of  fact 
enumerated  therein,  they  must,  "on  request 
of  either  party  in  writing,  filed  three  days 
prior  to  tlie  day  set  for  the  bearing,  be  tried 
by  a  jury.  If  no  jury  is  demanded,  the  court 
or  judge  must  try  and  determine  the  Issues 
joined.  •  ♦  • "  Under  this  section  It  is 
dearly  the  duty  of  the  court  or  judge  to  try 
the  Is.sues  joined  without  a  jury,  unless  one 
is  demanded  in  the  manner  and  within  the 
time  prescribed  therein.  Its  recjulrements 
presuppose  Issues  joined  before  the  demand 
for  a  trial  by  jury  Is  made.  Tlie  policy  of 
the  iaw  Is  that  proceedings  of  this  nature 
should  progress  as  speedily  as  they  may,  to 
the  end  that  the  affairs  of  the  estate  may  be 
closed  up,  and  the  parties  lu  Interest  dis- 
charged from  the  supervision  of  the  court 
The  presiding  judge  Is  not  supposed  to  know 
what  issues.  If  any,  are  to  be  made,  until 
the  pleadings  are  filed,  and  not  then  until 
attention  is  called  to  them.  If  In  any  case 
no  issue  of  fact  is  presented,  the  presence  of 
a  jury  Is  unnecessary.  The  section,  there- 
fore, not  only  requires  the  issues  to  be  made 
up  before  the  demand  is  made,  but  also,  that 


the  demand  'be  made  a  sufficient  length  of 
time  before  the  hearing  to  secure  the  at- 
tendance of  a  jury.  Sections  2923  and  2924, 
supra,  are  general  in  their  application,  while 
section  2340  refers  only  to  contests  over  the 
probate  of  wills;  but  the  provisions  of  the 
latter  must  be  read  into  the  former  and  be 
observed,  whenever  the  parties  desire  an  is- 
sue of  fact  to  be  tried  by  a  jury.  In  this  case 
the  objections  of  Shields  were  filed  on  July 
18, 1904,  and  those  of  McLaughlin  on  July  23. 
The  replies  of  the  executor  were  filed  not 
later  than  July  25.  The  hearing  was  l>egun. 
on  September  14,  1904.  No  written  demand 
for  trial  by  jury  was  ever  filed.  It  is  true 
that  the  objections  filed  by  the  appellants- 
close  with  a  demand  for  a  trial  by  jury;  but 
so  far  as  the  record  shows,  these  demands 
were  never  called  to  the  attention  of  the  court 
or  judge  until  the  hearing  began.  Under 
this  condition  of  affairs,  a  trial  by  jury  is: 
properly  denied,  no  mattpr  what  the  issues  are> 

2.  The  next  contention  made  is  that  the  or- 
der is  erroneous.  In  that  it  directs  a  sale  of  all 
the  real  estate,  including  that  devised  to  ap- 
pellants, whereas,  it  appears  from  the  objec- 
tions that  these  devises  were  respectively 
made  for  a  valuable  consideration,  and  there- 
fore that  the  court  could  not  direct  a  sale  of 
property  so  devised  until  after  a  disposition 
of  all  the  other  property  belonging  to  the 
estate.  We  think  this  contention  is  without 
merit  for  two  reasons: 

First  The  application  for  the  order  in 
this  case  was  made  under  section  2671  of  the 
Code  of  Civil  Procedure,  which  lays  down 
the  procedure  necessary  to  obtain  an  order 
for  the  sale  of  real  estate.  The  section  pro- 
vides what  the  verified  petition  filed  in  sup- 
port of  the  application  shall  contain.  It 
must  set  forth  the  amount  of  personal  prop- 
erty that  has  come  into  the  hands  of  the  ad- 
ministrator, and  how  much,  if  any,  remains 
undisposed  of;  the  debts  outstanding  against 
the  decedent,  so  far  as  they  can  be  ascer- 
tained or  estimated;  the  amount  due  upon 
family  allowances,  or  what  will  be  due  after 
the  same  have  been  in  force  for  one  year; 
the  debts,  expenses,  and  charges  of  adminis- 
tration already  accrued,  and  an  estimate  of 
what  will  or  may  accrue  during  the  adminis- 
tration ;  a  general  description  of  all  the  real 
property  of  which  decedent  died  seised,  or  In 
which  he  had  any  iQterest,  or  in  which  the 
estate  had  acquired  any  Interest,  and  the 
condition  and  value  thereof;  and  the  names 
of  the  legatees  and  devisees.  If  any,  and  of 
the  heirs  of  the  deceased,  so  far  as  known 
to  the  ijetitioner.  Upon  these  necessary  al- 
legations it  is  not  possible  for  an  issue  as  to 
the  title  of  real  estate  to  arise.  Nowhere  else 
in  this  title  do  we  find  any  provision  upon 
which  the  coiu"t  may  enter  Into  an  investi- 
gation of  questions  of  title.  It  is  well  set- 
tled by  the  decisions  of  this  court  that  the 
j  district  court,  sitting  as  a  court  of  probate, 
1  has  only  such  powers  as  are  expressly  eon- 
'  ferred  upon  it  by  statute,  and  such  as  are 
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necessarily  ttnplled  In  order  to  carry  out 
tbose  expressly  conferred,  and  that,  In  the 
exercise  of  Its  Jurisdiction,  It  Is  limited  by 
the  provisions  of  the  statute.  State  ex  rel. 
Shields  V.  Second  Judicial  District  Court,  24 
Mont.  1,  60  Pac.  489.  It  cannot  be  presumed. 
In  the  absence  of  an  express  declaration  to 
that  effect,  that  the  legislature  Intended  that 
the  court,  when  sitting  In  probate  proceed- 
ings, should  exercise  the  extensive  powers 
necessary  to  such  Investigations  and  deter- 
mine the  rights  Involved.  While  exercising 
Jurisdiction  In  these  matters.  Its  proceedings 
are  all  more  or  less  summary,  and  not  suited 
to  the  adjustment  of  equities  and  the  ad- 
judication of  rights  dependent  upon  them. 

In  the  second  place,  section  1822  of  the 
Oivll  Code  provides:  "The  property  of  a 
testator,  except  as  otherwise  specially  pro- 
vided for  in  this  Code  and  the  Code  of  Civil 
Procedure,  must  be  resorted  to  for  the  pay- 
ment of  debts,  in  the  following  order:  (1) 
The  property  which  Is  expressly  appropriated 
by  the  will  for  the  payment  of  the  debts. 
C2)  Property  not  disposed  of  by  will.  (3) 
Property  which  Is  devised  or  bequeathed  to 
a  residuary  legatee.  (4)  Property  which  is 
not  speclflcaliy  devised  or  bequeathed;  and 
(5)  All  other  property  ratably.  *  *  •  »• 
it  win  be  seen  from  an  examination  of  this 
section  that  no  distinction  Is  made  between 
specific  devises  for  charitable  purposes  and 
those  made  upon  consideration.  They  are 
{Placed  upon  the  same  footing.  If  the  prop- 
erty mentioned  In  the  first  four  classes  des- 
ignated by  the  statute  Is  not  sufficient,  spe- 
cific devises,  no  matter  for  what  purpose,  are 
to  be  resorted  to  ratably;  for  such  devises 
clearly  fall  In  the  fifth  class  In  the  enumera- 
tion. The  appellants  have  no  right  to  have 
the  property  devised  to  them,  exempted  from 
sale  for  the  payment  of  debts,  or  the  sale  of 
It  postponed  until  other  property  specifically 
devised  has  been  resorted  to  for  that  pur- 
pose, for  the  reason  that  the  devises  to  them 
were  made  for  valuable  consideration,  no 
matter  what  that  consideration  may  have 
been,  even  though  It  might  be  conceded,  for 
sake  of  argument,  that  the  district  court, 
when  sitting  In  probate,  has  Jurisdiction  un- 
der the  statute  to  Investigate  and  determine 
questions  of  title  upon  an  application  for 
the  sale  of  real  estate. 

By  the  terms  of  the  will,  as  appears  from 
the  record,  all  the  property  belonging  to  the 
estate,  except  the  Interest  in  the  Malone  lode 
and  the  Amy  and  Belmont  claims,  was  dis- 
posed of  by  specific  devises  to  the  appellants 
and  others.  On  the  theory,  assumed  by  the 
appellants  to  be  correct  (and  we  think  It 
correct,  though  the  will  Is  not  now  before  us 
for  construction),  that  by  the  last  clause  of 
the  will  the  executor  Is  made  residuary  lega- 
tee, these  Interests  go  to  him.  They,  there- 
fore, fall  In  the  third  class  In  the  enumera- 
tion, and  must  be  resorted  to  and  exhaust- 
ed before  the  property  devised  to  appel- 
lants is  burdened  with  any  part  of  the  debts. 


Section  2678,  Code  Civ.  Proo.  When,  how- 
ever, the  property  falling  In  the  first  four 
classes  has  been  exhausted,  no  distinction 
may  be  made  among  specific  devises,  but 
all  must  bear  the  burden  ratably.  In  view 
of  these  express  provisions  of  the  statute, 
the  cases  cited  by  counsel  for  appellants,  in 
which  the  courts  of  other  Jurisdictions  have 
applied  the  rule  contended  for,  are  not  In 
I)oint  In  any  event,  in  this  state  the  court, 
upon  a  hearing  of  an  application  for  the  sale 
of  real  estate,  has  no  power  to  proceed,  ex- 
cept in  conformity  with  the  statute.  If  the 
devise  to  either  of  the  appellants  was  made 
under  such  circumstances  as  would  warrant 
a  decree  requiring  the  executor  to  convey  to 
him,  the  questions  Involved  and  a  decree 
thereon  can  be  liad  only  In  a  court  of  equity 
in  an  action  brought  for  that  purpose.  The 
order  made  In  terms  directs  the  executor  to 
proceed  to  sell  In  the  order  prescribed  by  the 
statute,  and,  presumably,  he  will  do  so  and 
first  exhaust  the  property  not  specifically  de- 
vised. 

3.  Evidence  was  offered  by  the  appellants 
tending  to  show  that  they  had  been  in  tl>e 
possession  of  the  property  devised  to  them 
respectively,  holding  the  same  adversely  to 
the  executor,  for  more  than  10  years  prior 
to  the  filing  of  the  petition.  This  was,  on 
objection,  excluded  by  the  court  as  immate- 
rial. The  ruling  is  assigned  as  error.  The 
contention  Is  made  that  an  application  for 
the  sale  of  real  estate  Is  In  the  nature  of  an 
action  to  enforce  a  lien  upon  the  lands  of 
the  decedent;  that  title  to  the  estate  vests 
at  once  in  the  heirs  or  devisees,  subject  only 
to  the  payment  of  debts;  and  that,  such  being 
the  case,  the  right  to  maintain  the  applica- 
tion Is  barred  by  the  provisions  of  the  stat- 
ute (Comp.  St.  1887,  div.  1,  $$  29.  30;  Pol. 
Code  1895,  f  9;  Code  Civ.  Proc.  $«  483,  484, 
3456)  prescribing  the  time  within  which  ac- 
tions may  be  brought  to  recover  real  estate 
or  the  possession  thereof,  and  actions  arising 
out  of  the  title  to  real  estate  or  the  rents 
and  profits  thereof,  unless  the  application 
Is  made  before  the  limitation  has  run. 

While  an  application  to  sell  real  estate 
does  partake  somewhat  of  the  nature  of  an 
action  (Broadwater  v.  Richards,  4  Mont.  80, 
2  Pac.  544,  546),  it  is  In  no  sense  of  the  term 
an  action  to  recover  real  estate  or  the  pos- 
session of  It  Nor  Is  It  an  action  arising  out 
of  the  title  thereto,  or  the  rents  and  profits 
thereof.  Under  our  system  the  whole  of  the 
estate,  both  real  and  personal,  goes  into  the 
possession  of  the  executor  or  administrator, 
first  for  the  payment  of  debts,  and  then  for 
distribution  under  the  will  or  the  laws  of 
succession.  Civ.  Code,  fH  1821-1823,  1826, 
1850,  et  seq.;  Code  Civ.  Proc.  f  2559.  Claims 
of  creditors  must  be  presented  for  allowance 
within  the  timepiipscrlbed  by  law,  after  notice 
has  been  published  (Code  Civ.  Proc.  f  2003), 
or  they  are  forever  barred,  whether  they  are 
due,  not  due,  or  contingent  If  a  claim  is 
barred  by  lapse  of  time  at  the  date  of  pres- 
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entatlon.  It  may  not  be  allo-wed.  Section 
2600.  If  rejected,  action  must  be  brought 
against  the  administrator  in  the  proper  court 
within  three  months  thereafter,  or  it  is  bar- 
red. Section  2008.  Upon  the  coming  in  of 
the  account,  the  heirs  or  devisees  may  con- 
test and  have  rejected  any  claim  allowed  In 
violation  of  these  provisions.  Sections  2703, 
2791;  In  re  Mouillerat's  Estate,  14  Mont.  245, 
36  Pac.  18o.  And,  since  the  petition  for  the 
sale  must  set  forth  the  debts  of  the  estate 
(section  2671),  it  would  seem  that  the  appro- 
priate limitation  may  then  be  invoiced  in 
order  to  defeat  a  particular  claim,  and  there- 
fore the  sale  pro  tanto.  But  when  claims 
have  been  presented  and  allowed,  and  are 
not  contestable,  for  the  reason  that  they  have 
not  been  presented  in  time,  imder  section 
2003,  supra,  or  that  they  are  barred  at  the 
time  of  the  presentation  by  the  particnlar 
statute  applicable,  none  of  the  statutory  lim- 
itations run  as  against  them.  In  re  Arguello, 
85  Cal.  151,  24  Pac.  641;  In  re  Estate  of 
Schroetler,  46  Cal.  305.  Furthermore,  the 
question  of  adverse  possession,  as  between 
the  executor  and  a  devisee,  may  not  be  tried 
by  the  court  upon  an  application  for  the  sale 
of  real  estate.  As  has  been  said  already, 
any  question  as  to  the  title  of  property  be- 
longing to  the  estate  must  be  settled  in  the 
appropriate  action  brought  In  the  district 
court  as  a  court  of  general  jurisdiction.  In 
re  Estate  of  Burton,  63  Cal.  36;  In  re  Estate 
of  Groome,  94  Cal.  69,  29  Pac.  487;  Stewart 
v.  Lohr  (Wash.)  25  Pac.  457,  22  Am.  St.  Rep. 
150. 

4.  Contention  is  made  that  the  court.  In 
the  exercise  of  its  sound  discretion,  should 
have  denied  the  application  on  the  ground  of 
the  palpably  unreasonable  delay  of  the  exec- 
utor in  presenting  it.  Whether  or  not  gross 
negligence  or  palpable  laches  on  the  part  of 
the  executor  or  administrator  is  sufficient 
reason  for  denying  an  order  of  sale  in  a 
given  case,  we  do  not  deem  it  necessary  to 
discuss  or  decide.  There  is  abundant  author- 
ity in  support  of  the  affirmative  of  the  prop- 
osition. Estate  of  Crosby,  .55  Cal.  574; 
Mooers  v.  White  et  al.,  6  Johns.  Ch.  360; 
Wolf  et  al.  V.  Ogden,  66  111.  224;  McCrary  v. 
Tasker  et  al.,  41  Iowa,  2.55;  RIckard  v.  Wil- 
liams et  al.,  7  Wheat.  59,  5  L.  Ed.  398;  Ex 
parte  Allen,  15  Mass.  58:  2  Woemer  on  the 
American  Law  of  Admiristratlon,  {  465. 
The  policy  of  the  statute  requires  the  ad- 
ministration to  be  conducted  speedily  to  a 
close.  This  fact  also  lends  support  to  the 
rule  contended  for  by  the  appellants.  Here, 
however,  the  parties,  assuming  that  such  a 
defense  could  be  invoked,  tried  the  question 
of  laches,  and  the  court  decided  that  under 
all  the  circumstances  there  had  been  no 
unreasonable  delay.  We  think  the  conclu- 
sion reached  by  the  court  Justifled  upon  the 
facts  presented. 

Soon  after  letters  were  issued  to  the  exec- 
utor, claims  were  presented  to  the  amount  of 


more  than  $30,000.  Most  of  them  were  re- 
jected. Litigation  arose  over  them.  Finally, 
about  one  year  prior  to  the  making  of  the 
application,  the  principal  claims  were  de- 
clared groundless.  In  the  meantime  the  ap- 
pellants, desiring  that  tlie  property  belong- 
ing to  the  estate,  and  particularly  that  de- 
vised to  them,  should  not  be  sold,  encouraged 
the  executor  to  lease  certain  of  the  claims. 
In  order  to  raise  money  to  pay  the  debts  and 
thus  avoid  a  sale.  Indeed,  tb^  urged  him 
to  make  leases,  and  took  part  in  the  pro- 
ceedings instituted  to  secure  orders  of  court 
at  various  times  authorizing  such  leases  to 
be  made.  The  claims  which  were  undisputed 
were  small  in  amount  in  comparison  with 
those  presented  and  rejected  out  of  which 
litigation  arose.  Under  these  circumstances 
we  think  it  would  be  unjust  to  the  creditors 
to  permit  these  appellants  to  assert  that  the 
debts  finally  found  to  be  due  from  the  estate 
should  not  be  paid. 

These  remarks  dispose  of  all  the  questions 
requiring  special  notice. 

While  the  findings  and  conclusions  of  the 
court  cover  matters  not  properly  within  scope 
of  the  application,  and  the  order  Is  somewhat 
indefinite  in  its  terms,  we  think  the  court  did 
not  commit  any  prejudicial  error,  and  that 
the  order  should  be  affirmed. 

HOLLOW  AT,  J.,  concurs.  MILBURN,  J., 
being  disqualified  takes  no  part  in  this  deci- 
sion. 

On  Rehearing. 

BRANTLX,  C.  J.  Appellants  have  filed  a 
petition  for  a  rehearing  of  this  cause,  alleging 
two  grounds  therefor:  (1)  That  the  district 
court  found  that  the  property  claimed  by  the 
appellants  belongs  to  the  estate,  that  this 
finding  is  recited  in  the  opinion  of  this  court, 
and  that,  though  this  court  held  that  the  dis- 
trict court  upon  application  to  sell  real  estate 
has  no  power  to  determine  questions  of  title, 
as  between  the  executor  representing  the  es- 
tate and  the  heir  or  devisee,  yet,  this  finding 
having  been  recited  and  the  order  of  sale  af- 
firmed, it  follows  that  this  court  has  in  ef- 
fect adjudicated  the  question  of  title,  so  that, 
In  a  contro^'ersy  over  the  title  in  a  court  of 
comiJetent  jurisdiction,  the  order  may  be 
pleaded  as  res  judicata  and  thus  conclude  the 
rights  of  api)ellant8;  (2)  that  this  court,  by 
affirming  the  order  as  made,  has  held  that  the 
district  court  was  not  in  error  in  directing 
the  sale  of  the  property  the  title  to  which  is 
lu  dispute,  whereas  that  court  should  have 
deferred  the  sale  until  the  question  of  title 
might  be  adjuciated  In  an  action  brought,  or 
to  be  brought,  for  that  purpose. 

1.  Though  the  finding  referred  to  is  recited 
In  the  statement  of  facts  preceding  the  opin- 
ion of  this  court,  it  is  clear  from  even  a  casu- 
al rending  of  the  opinion  that  the  judgment 
can  have  no  such  effect  as  counsel  anticipate. 
If  the  question  of  title  could  not  be  inquired 
Into  and  determined  by  the  district  court,  it 
must  follow  that  any  finding  upon  that  sub- 
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Ject  by  that  court  wai  wholly  outside  of  the 
piUTlew  of  the  application  and  Immaterial. 
The  condndlng  paragraph  of  the  opinion  ap» 
piles  to  this  finding,  though  special  mention  Is 
not  made  of  It  It  was  error  for  the  court  to 
make  a  finding  upon  a  matter  falling  entirely 
outside  of  the  purview  of  the  application;  yet 
It  was  error  without  prejudice,  and  appellants 
cannot  complain. 

2.  The  second  ground  of  the  petition  pro- 
ceeds upon  the  assumption  that  one  purpose 
of  the  objections  made  by  appellants  in  the 
district  court  was  to  secure  a  delay  of  the 
sale,  In  order  to  protect  the  property  from 
sacrifice  until  the  question  of  title  could  be 
determined  by  a  court  of  competent  Jurisdic- 
tion, whereas  they  were  intended  to  prevent 
the  sale  altogether.  No  such  theory  was  en- 
tertained by  appellants  In  that  court,  nor 
Is  error  assigned  In  the  briefs  of  counsel  In 
this  court  upon  the  refusal  of  the  district 
court  to  stay  proceedings  until  the  question  of 
title  may  be  determined.  The  notion  that 
such  a  stay  should  have  been  granted  was, 
so  far  as  the  record  shows,  conceived  after 
the  cause  was  removed  to  this  court.  Under 
the  rule,  repeatedly  declared,  this  court  will 
not  consider  errors  not  assigned  in  the  brief. 
While  we  did  not,  and  do  not,  decide  that 
the  district  court  might  not,  in  Its  discretion, 
have  postponed  the  sale  of  the  property  In 
dispute  until  the  question  of  title  could  be 
determined,  whether  the  court  did  In  fact  err 
in  failing  to  do  so  was  not  before  us  on  the 
former  hearing,  nor  is  the  fact  that  this  court 
did  not  consider  and  decide  this  question 
ground  for  rehearing. 

The  petition  is  denied. 

Denied. 

HOLLOWAT,  J.,  concurs. 


SMITH  et  al.  v.  PERHAM. 
(Supreme  Court  of  Montana.    Dec.  11,  1905.) 

1.  Sales— ExFBESs  ob  Implied. 

A  person  may  recover  for  goods  delivered 
on  showing  a  delivery  thereof  to  and  an  ac- 
ceptance thereof  by  the  intended  buyer,  and  a 
promise,  express  or  implied,  on  the  part  of  the 
buyer  to  pay  for  them ;  but  it  does  not  devolve 
on  one  seeking  to  collect  for  goods  delivered  the 
necessity  of  proving  a  request  for  the  delivery 
thereof. 

2.  Saite  —  Recovebt  or  Pubchase  Pbick  — 
PBoor — Sufficiency. 

One  seeking  a  recovery  for  goods  delivered 
to  another  must  prove  an  express  contract,  or  a 
request,  express  or  implied,  on  the  part  of  the 
latter  for  the  goods,  or  the  delivery  of  the  goods 
to  the  latter  and  a  promise,  express  or  implied, 
on  his  part  to  pay  therefor. 
8.  Same  —  Action  fob  Pbick  —  Ooufi.aimt  — 
sufficienct. 

A  complaint  in  an  action  for  goods  sold, 
which  alleges  that  daring  a  time  specified  plain- 
tiff furnished  and  delivered  to  defendant  cer- 
tain goods  of  a  specified  value,  that  defendant 
received  the  same  and  used  them  for  his  own 
use,  and  that  he  has  not  paid  therefor,  states  no 
cause  of  action ;  its  allegatloiu  not  being  incon- 
sistent with  a  gift. 


4.  Appeai.  —  Pbejudioiax,  Bbbob— Pbuuhf- 

TIONS. 

An  erroneous  instruction  is  presumed  to  be 
prejudicial. 

5.  TBIAX/— iNBTBtrcnoRS— CoBBEcnoif. 

Where  an  instruction  erroneoosly  stated 
the  law,  and  another  instruction  was  correct,  the 
court  could  not  say  that  the  error  was  cured ; 
for  it  could  not  determine  whether  the  jury  fol- 
lowed  the  erroneous  one  or  the  correct  one. 

6.  Sales— Recovebt  of  Pbice. 

The  delivery  of  goods  by  one  person  to 
another  is  not  sufficient  to  create  a  liability  for 
their  value,  but  the  delivery  to  and  acceptance 
by  the  intended  buyer  must  have  occurred  under 
such  circumstances  that  the  law  will  imply  a 
promise  to  pay  for  them. 

Appeal  from  District  Court,  Silver  Bow 
County;  B.  W.  Harney,  Judge. 

Action  by  H.  J.  Smith  and  another,  doing 
business  as  partners  under  the  firm  name  of 
Smith  &  Umer,  against  William  T.  Perham. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Reversed. 

J.  Bruce  Kremer  and  HcBrlde  &  McBrlde, 
for  appellant  Robt  B.  Smith  and  Maury  A 
Hogevoll,  for  respondents. 

HOLLOWAT,  J.  Omitting  the  formal 
parts  and  the  allegations  of  mere  conclnsions 
of  law,  the  complaint  In  this  action  alleges: 
"That  during  the  month  of  September,  1901, 
the  said  plaintiffs  furnished  and  delivered  to 
the  defendant,  and  the  defendant  received 
from  the  plaintiffs,  stucco  and  plaster  of 
parls,  of  the  reasonable  value  of  three  hun- 
dred twenty-eight  ((32a00)  dollars,  which  the 
defendant  used  for  his  own  uses  and  for  bis 
own  benefit.  That  the  defendant  has  not 
paid  the  plaintiffs  therefor,  or  any  portion 
thereof."  The  answer  denies  specifically 
these  allegations  of  the  complaint  The 
cause  was  tried  to  the  court  sitting  with  a 
jury.  Among  others,  the  court  gave  instruc- 
tion No.  2,  as  follows:  "The  court  instructs 
you  that  the  only  question  to  be  determined 
In  this  case  is  whether  or  not  the  defendant 
received  from  the  plaintiff  the  material  which 
the  plaintiff  claims  to  have  furnished  to 
the  defendant  If  the  defendant  received 
such  material  from  the  plaintiff,  and  ac- 
cepted It  then  It  Is  your  duty  to  find  for  the 
plaintiff  the  reasonable  value  thereof,  not 
exceeding  the  sum  sued  for" — and  refused  to 
give  an  Instruction  asked  by  the  defendant 
the  material  portion  of  which  Is  as  follows: 
"That  before  any  charge  can  be  made  or  any 
money  collected  for  goods  furnished  or  de- 
livered, It  devolves  upon  the  plaintiff  to  prove 
a  request  by  the  defendant  for  the  furnishing 
and  delivery  of  such  goods  and  material." 
The  Jury  returned  a  verdict  In  favor  of  the 
plaintiffs,  and  judgement  was  entered  there- 
on. From  this  Judgment,  and  from  an  o^ 
der  denying  him  a  new  trial,  the  defendant 
appealed.  Heretofore  the  appeal  from  the 
judgment  was  dismissed.  32  Mont  003,  83 
Pac.  1118. 

Error  is  predicated  upon  the  giving  of  In- 
struction No.  2  above,  and  the  refusal  of 
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the  court  to  give  the  Instrtictlon  asked  by  the 
defendant,  herein  set  forth.  Error  Is  also 
assigned  to  the  giving  of  Instruction  No.  1, 
and  to  the  rulings  of  the  court  In  excluding 
certain  documentary  evidence  offered  by  de- 
fendant upon  the  trial  of  the  cause.  'While 
instruction  No.  1  1b  inartistlcally  drawn,  we 
do  not  think  it  is  open  to  the  criticisms  made 
upon  It  The  objection  to  it  Is  hypercritical. 
Neither  do  we  think  that  the  court  committed 
error  in  excluding  the  proffered  testimony. 
The  Instruction  asked  by  the  defendant  and 
refused  by  the  court  does  not  correctly  state 
the  law.  Under  the  theory  of  that  instruc- 
tion, before  a  person  can  ever  recover  for 
goods  delivered  by  him,  he  must  prove  a 
request  therefor  by  the  party  to  whom  they 
are  delivered.  This  Is  not  necessarily  true. 
lie  may  recover  if  he  shows  a  delivery  to, 
and  acceptance  of  the  goods  by,  the  Intended 
purchaser,  and  a  promise,  expressed  or  Im- 
plied, on  the  part  of  such  purchaser  to  pay 
for  them.  For  the  reason  that  the  Instruc- 
tion was  limited  altogether  too  much  In  Its 
scope,  the  court  did  not  commit  error  in  re- 
fusing to  give  iti 

The  principal  contention  Is  made  with  ref- 
erence to  instruction  No.  2,  given  by  the  court 
and  set  forth  above.  That  Instruction  told 
the  Jury  that  there  was  but  one  question  to 
be  determined,  namely:  Did  the  defendant 
receive  from  the  plaintiffs  the  materials  in 
controversy?  If  so,  plalntlflTs  were  entitled 
to  recover  therefor  the  reasonable  value  of 
such  goods.  The  court  evidently  proceeded 
upon  the  theory  that  the  complaint  states  a 
cause  of  action,  and  conformed  the  Instruc- 
tion to  the  theory  of  the  case  announced  In 
the  complaint.  If  It  Is  only  necessary  for 
plaintiffs  to  deliver  goods  to  defendant,  or 
to  deliver  them  and  for  the  defendant  to  re- 
ceive the  same,  in  order  to  establish  a  lia- 
bility on  the  part  of  the  defendant  to  pay 
for  the  goods,  then  the  instruction  was  prop- 
erly given.  But  Is  this  sufldcient?  It  is 
elementary  that  before  a  plaintiff  can  pre- 
vail be  must  put  the  defendant  in  the  wrong. 
There  Is  not  anything  set  forth  In  the  com- 
plaint inconsistent  with  the  idea  that  the 
goods  In  controversy  were  Intended  as  a  gift. 
In  every  Instance  of  a  gift  there  Is  a  delivery 
by  the  donor,  and  an  acceptance  of  the  gift 
and  Its  use  for  the  donee's  benefit  Or,  again, 
goods  may  be  sold  to  one  person,  and  at  his 
request  delivered  to,  and  accepted  and  used 
by,  another,  and  the  person  accepting  and 
using  them  will  not  be  liable  for  their  value 
to  the  seller.  In  order  to  charge  the  defend- 
ant, the  complaint  must  set  forth  an  express 
contract,  or  a  request  expressed  or  Implied, 
on  the  part  of  the  defendant  for  the  goods, 
or  the  delivery  of  the  goods  by  the  plaintiff 
and  a  promise,  expressed  or  Implied,  on  the 
part  of  the  defendant  to  pay  therefor. 

In  the  brief  of  respondents,  who  were  plain- 
tiffs below,  appears  this  statement:  "There 
to  no  question  between  counsel  for  appellant 


and  myself  as  to  what  constitutes  an  ex- 
press or  an  Implied  contract  In  the  case  at 
bar  the  contract  Is  express."  If  the  contract 
sned  upon  was  an  express  contract,  the  com- 
plaint wholly  falls  to  plead  it  But  this 
feature  alone  would  not  necessarily  be  fatal, 
if  an  Implied  contract  was  set  forth.  But 
the  complaint  does  not  state  a  cause  of 
action,  either  upon  an  express  or  Implied 
contract  Conrad  Nat  Bank  v.  Great  North- 
em  Ry.  Co.,  24  Mont  178,  61  Pac.  1.  The 
instruction  was  erroneous,  and  prejudice  will 
be  presumed.  It  does  not  Iriiprove  matters  to 
say  that  other  instructions  were  given  which 
correctly  state  the  law;  for  it  cannot  be  de- 
termined whether  the  jury  followed  Instruc- 
tion No.  2  or  not  The  mere  delivery  of 
goods  by  one  person  to  another  Is  not  of 
Itself  sufBdent  to  create  a  liability  for  their 
value.  The  delivery  to  and  an  acceptance 
by  the  Intended  purchaser  must  have  oc- 
curred under  such  circumstances  that  the 
law  will  Imply  a  promise  to  pay  for  them. 
One  may  not  make  himself  the  creditor  of 
another  by  oflaclously  delivering  to  such  oth- 
er person  goods  of  whatever  character.  As 
this  cause  must  be  remanded  for  a  new  trial, 
attention  is  called  to  the  insufficiency  of  the 
complaint  to  state  a  cause  of  action. 

Because  of  error  in  giving  instruction  No. 
2  above,  the  order  denying  a  new  trial  is  re- 
versed, and  the  cause  remanded,  with  di- 
rection to  grant  a  new  trial. 

Reversed  and  remanded. 


BRANTLI,    C. 
concur. 


J.,    and    MILBURN,    J. 


BANK  OP   ONTARIO  v.   HOSKINS   et   al. 

(Supreme  Court  of  Montana.    Dec.  11,  1905.) 

Bills  and  Notes  —  Considebation  —  For- 
bearance TO  Sue. 

Where  M.,  not  being  liable  on  the  debt  of 
O.,  represented  by  O'g.  note  to  plaintiff,  signed 
it  several  da.vs  after  O.  executed  and  delivered 
it.  only  on  condition  that  she  should  not  be  sued 
till  enouKh  money  to  pay  it  had  been  realized  by 
O.  from  his  contract,  and  not  then  unless  U. 
failed  to  pay  it.  there  was  no  consideration  for 
her  signing :  this  being  a  mere  forbearance  to 
sue  her,  against  whom  plaintiff  had  no  claim. 

Appeal  from  District  Court  Flathead 
County;  D.  F.  Smith,  Judge. 

Action  by  the  Bank  of  Ontario  against 
Omar  Hosklns  and  another.  From  the 
Judgment  for  plaintiff,  defendant  Maggie 
Hosklns  appeals.    Reversed. 

Foot  &  Pomeroy  and  W.  H.  Poorman,  for 
appellant.  Thomas  D.  Long  and  Frank  L. 
Gray,  for  respondent 

HOLLOWAY,  J.  The  complaint  In  this 
action  contains  two  causes  of  action.  As  to 
the  second  no  defense  Is  made  or  attempted. 
The  first  cause  of  action  is  upon  a  promis- 
sory note  for  $1,000,  dated  March  4,  1903. 
and  due  30  days  after  date.  It  is  admitted 
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that  this  note  was  executed  and  delivered  by 
Omar  Hosklns  on  the  date  which  the  note 
bears.  It  Is  alleged  that  the  defendant  Mag- 
gie Hosklns  did  not  sign  this  note  until  long 
after  Its  execution  and  delivery  by  her  co- 
defendant,  Omar  Hosklns;  that  she  sigued  It 
then  at  the  Instance  and  request  of  plaintifF, 
but  only  upon  the  terms  and  conditions  set 
forth  In  her  answer.  She  alleges  that  at 
the  time  of  the  execution  and  delivery  of  the 
note  by  Omar  Hosklns,  and  for  a  year  prior 
thereto,  he  had  a  contract  for  the  construc- 
tion of  an  irrigating  canal  in  Malheur  county, 
Or.,  and  that  It  became  necessary  for  him 
to  borrow  money,  represented  by  this  note, 
from  the  plaintiff  bank  for  the  purpose  of 
carrying  on  his  work;  that  this  note  was 
given  for  the  money  so  borrowed  by  him,  and 
for  no  other  consideration;  that  the  money 
was  used  by  him  In  bis  work  on  the  canal; 
that  the  defendant  Maggie  Hosklns  had  no 
Interest  whatever  In  the  contract,  and  did 
not  receive  any  of  the  money;  that  on  March 
19, 1903,  at  the  instance  and  request  of  plain- 
tiff, defendant  Maggie  Hosklns  "signed  said 
note  upon  the  expressed  understanding  and 
agreement  with  said  plaintiff  that  said  plain- 
tiff would  not  sue  said  defendant  Maggie 
Hosklns  thereon  until  the  amount  thereof 
was  realized  by  said  Omar  Hosklns  upon  said 
contract  for  the  construction  of  said  Irrigat- 
ing canal;  and  that,  In  the  event  said  defend- 
ant Omar  Hosklns  did  not  pay  said  note  from 
the  amount  so  realized  upon  said  contract, 
said  defendant  Maggie  Hoskins  should  pay 
the  same,  and  that  suit  thereon  might  then 
be  maintained  against  said  defendant  Maggie 
Hosklns."  It  is  then  alleged  that  she  signed 
the  note  only  upon  the  condition  stated  in 
her  answer.  To  this  answer  a  general  de- 
murrer was  interposed  and  sustained;  and, 
the  defendants  refusing  to  plead  further. 
Judgment  was  entered  in  favor  of  the  plain- 
tiff, from  which  Judgment  the  defendant  Mag- 
gie Hosklns  appealed. 

Only  one  question  is  presented  hero:  Do 
the  facts  pleaded  in  the  answer  disclose  a 
want  of  consideration  for  the  contract  which 
defendant  Maggie  Hosklns  entered  Into  when 
she  signed  the  note  sued  upon?  As  she  sign- 
ed the  note  long  after  its  execution  and  de- 
livery by  Omar  Hoskins,  the  consideration 
for  bis  agreement  was,  as  to  her  at  the  date 
she  signed  it,  no  consideration  at  all.  Her 
answer  discloses  that  at  the  date  she  signed 
the  note  she  was  not  liable  upon  the  debt 
of  Omar  Hoskins  represented  by  the  note, 
and  that  she  signed  it  15  days  after  the 
execution  and  delivery  by  him,  only  on  con- 
dition that  she  should  not  be  sued  until 
money  sufficient  to  pay  the  note  had  been 
realized  by  Omar  Hosklns  from  his  contract 
for  the  construction  of  the  canal,  and  not 
then  unless  Omar  Hoskins  did  not  pay  It 
As  the  note  by  Its  terms  became  due  30 
days  after  date,  the  only  effect  of  this  agree- 
ment was  to  postpone  the  bringing  of  any 


action  on  the  note  against  the  defendant 
Maggie  Hoskins  until  the  happening  of  the 
contingencies  mentioned.  As  a  general  prop- 
osition it  is  said  that  forbearance  to  sue  is 
a  sufficient  consideration  to  sustain  a  con- 
tract based  thereon;  for  it  operates  as  an 
advantage  to  the  person  to  whom  the  favor 
Is  extended,  or  as  a  detriment  to  the  party 
extending  It,  or  both.  But,  in  order  that  for- 
bearance to  sue  may  constitute  a  valid  con- 
sideration for  a  contract,  the  party  forbear- 
ing must  have,  as  against  the  party  to  whom 
the  favor  Is  granted,  a  bona  fide  clahu  which 
might  give  rise  to  an  action  to  enforce  it. 
Of  course,  a  contract  may  be  made  between 
two  persons  for  the  benefit  of  a  third;  and, 
if  the  agreement  pleaded  in  this  case  had 
been  that  the  plaintiff  would  not  sue  Omar 
Hoskins  until  he  should  realize  upon  his 
contract,  this  forbearance  would  have  been 
a  sufficient  consideration  for  the  contract 
made  by  the  defendant  Maggie  Hosklns.  But 
that  is  not  the  agreement  pleaded.  The  for- 
bearance in  this  Instance  only  extended  to 
Maggie  Hoskins,  and  as  against  her  the  plain- 
tiff had  no  claim  whatever.  Therefore  she 
could  not  derive  any  benefit  from  the  bank's 
forbearance  to  sue  her,  and  the  bank  did  not 
suffer  any  inconvenience  or  detriment  in  for- 
bearing to  sue,  when  it  could  not  do  so  In 
any  event  As  the  bank  had  no  claim  upon 
which  It  could  maintain  an  action  against 
the  defendant  Maggie  Hosklns,  Its  forbear- 
ance to  sue  her  was  not  any  consideration  for 
her  signing  the  note.  The  question  is  too 
well  settled  to  require  further  notice.  The 
authorities  In  support  of  our  position  may  be 
found  cited  In  9  C^rc.  341,  342. 

The  answer  sufficiently  pleaded  a  want  of 
consideration,  which  is  a  perfect  defense,  if 
proved.  The  court  erred  in  sustaining  the 
demurrer  to  this  answer;  and  the  judgment 
Is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  not  Inconsistent  with  the 
views  herein  expressed. 

Reversed  and  remanded. 

BRAXTLT,  C.  J.,  and  MILBURN,  J.,  con- 
cur. 


McCONNELL  v.  STATE  BOARD  OP 
EQUALIZATION. 

(Supreme  Court  of  Idaho.    Dec  30,  1905.) 

1.  Taxation— Board  op  Equalization— As- 
sessment or  Teleokapbs. 

Under  the  provisions  of  the  revenue  law,  ap- 
proved March  22,  1901  (Sess.  Law  1901,  p.  257), 
the  state  board  of  equalization  is  authorized  to 
lis  for  taxation  the  valuation  of  railroad,  tele- 
phone, and  telegraph  lines,  and  property  be- 
longing thereto. 

2.  Certiorari— Scope  of  Remedt — Oonstito- 
tionality  of  statute. 

Under  the  provisions  of  sections  4962,  4968, 
Rev.  St.,  this  court  is  not  authorized  by  cer- 
tiorari to  pass  upon  the  constitutionality  of  an 
act  upon  the  application  or  petition  of  a  privat* 
person  to  protect  bis  private  property  rights. 
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3.  Save. 

Under  the  provisions  of  said  section  4068 
tite  review  upon  said  writ  cannot  extend  further 
than  to  determine  whether  the  inferior  tribunal, 
hoard,  or  ofBcer  has  regularly  pursued  the  au- 
thority given  such  tribunal,  board,  or  officer  by 
the  law.  If  such  were  done,  it  would  amount 
primarily  to  an  inquiry  as  to  the  authority  of 
the  Legislature  to  enact  such  law,  and  not  the 
authority  of  a  tribunal,  Ijoard,  or  officer  to  act 
under  a  statute  which  has  all  the  appearance 
and  semblance  of  a  valid  law. 

4.  Same. 

This  court  cannot  inquire  into  the  con- 
stitutionality of  the  revenue  law  of  tliis  state 
upon  a  writ  of  review  on  the  application  of  a 
private  citizen  in  a  matter  involving  his  private 
rights. 

5.  Same— Board  of  Equalization— Cebtio- 

RAKI. 

Under  a  writ  of  review,  errors  and  mistakes 
of  Judgment  of  a  board  aa  to  the  value  of  prop- 
erty that  it  is  authorized  to  assess  cannot  be  re- 
viewed ;  neither  can  such  writ  be  invoked  for 
the  purpose  of  reviewing  the  facts  upon  which 
the  inferior  tribunal,  board  or  officer  acted,  ex- 
cept for  the  purpose  of  ascertaining  the  fact  of 
jurisdiction. 

6.  Same— Insufficient  Valuation. 

The  provisions  of  such  writ  are  limited  to 
•  review  of  questions  of  law  involved  in  the  mat- 
ter, and  the  court  must  confine  its  inqnii7  to  the 
question  as  to  whether  or  not  the  action  com- 
plained of  was  beyond  and  in  excess  of  the 
jurisdiction  conferred  on  the  tribunal,  board,  or 
officer.  On  such  writ  this  court  cannot  review 
the  question  of  fact  as  to  whether  said  board  in 
its  judgment  or  opinion  has  valued  the  railway, 
telephone,  and  telegraph  lines  at  less  than  their 
cash  value. 
(Syllabus  by  the  Court.) 

Original  application  for  a  writ  of  review 
by  William  J.  McConnell  against  the  state 
board  of  equalization.     Writ  denied. 

Ralph  P.  Quarles,  for  plaintiff.  J.  J.  Ou- 
heen,  Atty.  Gen.,  Edwin  Snow,  F.  S.  Wettach, 
and  Geo.  M.  Parsons,  for  defendants. 

SULLIVAN,  J.  This  la  an  application  for 
a  writ  of  review  to  the  state  board  of 
equalization  requiring  them  to  certify  to  this 
court  for  review  all  of  their  proceedings  bad 
and  done  at  their  August,  1905,  meeting, 
which  was  hold  "for  the  purpose  of  equali- 
zing taxation  and  assessments  of  the  prop- 
erty for  taxation  throughout  the  state,  and  In 
the  various  counties  thereof."  It  Is  alleged 
In  the  petition  that.  In  addition  to  performing 
the  duties  devolving  upon  said  board  by  law, 
in  violation  of  the  provisions  of  article  7 
of  the  Constitution  of  the  state  of  Idaho,  and 
especially  of  section  6  of  said  article.  It 
usurped  and  assumed  the  power  to  impose 
municipal  taxes  for  county  and  school  district 
purposes  upon  the  various  railway  lines 
within  the  state  and  within  each  and  all  of 
the  counties  thereof,  and  in  so  doing  said 
state  board  of  equalization  was  acting  with- 
out Its  Jurisdiction,  and  acting  In  a  Judicial 
capacity  and  performing  Judicial  functions 
which  are  not  vested  in  It  by  the  Constitution 
of  the  state.  The  petitioner  further  states 
that  he  is  advised  and  believes,  and  therefore 
avers,  that  the  power  to  Impose  taxes  neces- 
sarily Includes  and  carries  with  It  the  power 


to  fix  the  valuation  of  the  property  to  be  sub- 
jected to  such  taxation,  and  that  the  act  of 
the  Legislature  of  the  state  of  Idaho  relating 
to  revenue  and  taxation,  approved  March 
22,  1901  (Laws  1901,  p.  233),  and  sections  74 
to  83  (pages  257-261),  inclusive.  In  so  far  as 
they  attempt  to  authorize  said  board  of 
equalization  to  assess  or  fix  the  valuation  of 
railways  and  other  property,  real  and  per- 
sonal, in  the  different  counties  of  the  state 
for  the  purposes  of  municipal  taxation,  is 
unconstitutional  and  void.  Then  the  petition- 
er proceeds  to  set  forth  some  of  the  acts  done 
by  said  board  at  said  meeting,  and  also  sets 
forth  a  schedule  showing  the  assessment  of 
the  railway  lines  in  this  state  for  that  year, 
and  avers  that  he  is  advised  and  verily  be- 
lieves that  said  acts  of  said  board  are  of  no 
effect  and  made  without  author ly  or  power 
and  are  void.  The  petitioner  thus  attacks 
not  only  the  acts  of  the  board  as  being  void, 
but  also  said  act  of  the  Legislature  as  being 
unconstitutional,  and  further  states  "that 
should  It  be  held  that  said  act  of  March  22, 
1901,  is  not  void,  bat  valid  and  of  binding 
force,  which  aflElant  does  not  admit  but,  on 
the  contrary,  denies  that  then  the  said  order 
and  the  whole  thereof  is  void  and  of  no  ef- 
fect for  the  reasons  following,  to  wit:  The 
said  board  wrongfully,  unlawfully,  and  with- 
out Jurisdiction  so  to  do,  failed  and  refused 
to  fix  the  full  cash  value  of  and  upon  the 
said  railways  lines  and  each  and  every  of 
them  as  required  by  the  provisions  of  the 
statute  in  such  cases  made  and  provided,  but 
on  the  contrary,  placed  the  valuation  thereof 
at  not  to  exceed  one-eighth  of  the  fair  cash 
value  of  the  same."  The  petitioner  then 
avers  that  be  is  Informed  and  believes  that 
the  value  of  the  railway  lines  in  the  aggre- 
gate are  $91,000,000,  and  that  the  defendant 
board  fixed  the  same  at  less  than  one-eighth 
of  that  amount,  and  then  proceeds  to  give  his 
opinion  of  the  value  of  the  said  railway  lines 
and  of  their  marketable  and  commercial  val- 
ue, and  proceeds  to  state  the  valuation 
placed  upon  cows,  horses,  and  sheep  by  the 
county  assessors  of  the  various  counties  and 
other  property,  and  avers  that  the  value 
placed  thereon  approximated  nearer  the  ac- 
tual cash  value  of  the  same  than  the  value 
placed  upon  the  railway  lines  by  said  board 
of  equalization,  and  petitioner  further  alleges 
that  the  defendant  board  in  like  manner  as- 
sumed and  usurped  the  power  to  assess  tele- 
graph and  telephone  lines  throughout  the 
different  counties  of  the  state  without  Juris- 
diction. The  petitioner  further  avers  that 
there  is  no  appeal  from  the  action  of  the  said 
board  of  equalization,  and  that  the  petitioner 
has  no  other  adequate  remedy,  speedy  or 
otherwise,  to  correct  the  errors  alleged  to 
have  been  committed  by  said  board.  Peti- 
tioner demands  that  a  writ  of  review  be  Is- 
sued to  said  board,  requiring  them  to  certify 
all  their  proceedings  in  regard  to  said  mat- 
ters set  forth  in  the  petition ;  that  the  same 
may  be  reviewed  by  this  court,  and  that  the 
order  fixing  the  valuation  of  the^raijwa 
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lines  In  th«  state  be  annulled  and  that  said 
assessment  of  the  railway,  telegrapb,  and 
teleplione  lines  be  held  to  be  witbout  the 
Jurisdiction  ot  said  board,  and  that  shonld 
this  court  hold  that  said  act  of  March  22, 
1901,  is  valid ;  that  this  court  then  hold  and 
adjudge  said  order  of  the  defendant  board 
void  for  want  of  Jurisdiction,  in  that  it  as- 
sesses for  taxation  the  said  railway  lines  at 
one-elghtb  of  their  actual  cash  value. 

To  this  petition  the  state  lx>ard  of  equaliza- 
tion appeared  and  demurred:  (1)  On  ttae 
ground  that  said  petition  does  not  state  facts 
sufficient  to  authorize  the  issuance  of  the  writ 
of  review  ;  (2)  that  the  petition  is  ambiguous, 
unintelligible,  and  uncertain,  and  that  it  is 
ambiguous  in  asking  primarily  for  a  determi- 
nation of  the  constitutionality  of  the  act  giv- 
ing said  board  its  authority  and  declaring 
the  acts  void,  and  then  alleging  excess  or 
want  of  jurisdiction  in  a  board  having,  ac- 
cording to  the  petition,  no  legal  existence  or 
authority  to  do  the  acts  complained  of;  (3) 
that  it  is  inconsistent  in  alleging  the  authori- 
ty of  the  said  board  and  then  denying  it, 
and  that  it  is  uncertain  in  declaring  but  one 
of  the  several  consistent  allegations  will  be 
relied  upon;  (4)  that  It  fails  to  set  out  the 
facts  that  would  authorize  the  isstianee  of  the 
writ  and  that  ttie  affidavit  of  the  party  malt- 
ing the  oath  to  said  petition  is  insufficient  to 
show  that  he  Is  entitled  to  the  writ,  and  that 
said  petition  is  insufficient  in  form,  as  well 
as  in  substance. 

The  plaintiff  presents  two  propositions  in 
this  case:  (1)  That  sections  74  to  83,  in- 
clusive, of  the  revenue  act  of  March  22,  1901 
(Sess.  Laws  1901,  pp.  257-261),  in  so  far  as 
the  same  attempt  to  authorize  the  state 
board  of  equalization  to  fix  the  valuation  of 
railroad  and  telegraph  lines  and  property 
belonging  thereto,  are  unconstitutional  and 
void;  and  (2)  that,  if  the  said  sections  are 
constitutional  and  valid,  then  the  board  has 
exceeded  its  Jurisdiction  in  assessing  the 
property  of  railway  and  telegraph  lines  in 
this  state,  for  the  reason  that  said  board 
has  failed  to  assess  the  same  at  its  full 
cash  value,  but,  on  the  contrary,  has  placed 
a  valuation  thereon  at  not  to  exceed  one- 
eighth  of  the  fair  cash  value  of  the  same. 
Upon  the  threshold  of  our  consideration  of 
the  first  proposition  we  are  confronted  with 
this  question:  Can  the  court  upon  a  writ 
of  certiorari  sued  out  by  a  private  party 
for  the  protection  of  his  private  property 
rights  inquire  into  and  pass  upon  the  consti- 
tutionality of  an  act  of  the  Legislature? 
It  has  been  heretofore  determined  by  this 
court  in  Adleman  v.  Pierce,  6  Idaho,  294, 
55  Pac.  658,  that  the  Jurisdiction  of  the  court 
on  writs  of  review  is  limited  by  the  statute 
to  the  cases  therein  designated,  and  cannot 
inquire  Into  the  action  of  the  court,  tribunal, 
or  board  whose  action  is  being  reviewed  In 
any  respect  beyond  the  scope  prescribed  by 
the  statute.  The  court,  speaking  through 
Justice  Quarles,  there  said:    "The  question 


of  Jurisdiction  Is  to  be  determined  by  tb« 
terms  of  the  statute.  The  authority  cited  to 
hs  from  the  common  law,  and  from  those 
states  whose  statutes  are  different  from 
ours,  have  no  applicati<Mi  here,  and  are  en- 
titled to  no  weight  in  determining  the  ques- 
tion before  us.  The  Legislature,  having  de- 
fined the  cases  in  which  the  writ  will  lie, 
have  excluded  all  others. 

This  brings  us  to  the  question:  In  per- 
forming the  act  complained  of  (t.  e.,  the  let- 
ting of  the  said  contract)  was  the  common 
counsel  of  Boise  City  exercising  a  Judicial 
function?  We  are  compelled  to  answer  this 
in  the  negative.  None  of  the  acts  complain- 
ed of  were  Judicial  a<!t8.  The  Legislature, 
in  passing  the  act  amending  the  charter  of 
Boise  City,  was  exercising  a  legislative,  and 
not  a  judicial,  function."  So  the  Legislature 
In  passing  said  revenue  act  was  exercising  a 
legislative,  and  not  a  Judicial,  function. 
Section  4902,  Bev.  St  1887,  defines  the  con- 
ditions on  which  the  writ  will  issue,  and  is 
as  follows:  "A  writ  of  review  may  be  grant- 
ed by  any  court  except  a  probate  or  justice's 
court  when  an  inferior  tribunal,  board  or 
officer  exercising  Judicial  functions,  has  ex- 
ceeded the  jurisdiction  of  such  tribunal, 
board  or  officer,  and  there  is  no  appeal,  nor, 
in  the  Judgment  of  the  court  any  plain, 
speedy  and  adequate  remedy."  Section  4968 
provides  that  "the  review  upon  this  writ 
cannot  be  extended  further  than  to  determine 
whether  the  inferior  tribunal,  board  or  of- 
ficer has  regularly  pursued  the  authority  of 
such  tribunal,  board  or  officer."  The  statute 
of  Nevada  defending  the  writ  of  certiorari 
and  the  powers  and  authority  of  the  court 
thereunder  is  the  same  as  the  provisions  o£ 
our  statute.  Sections  3458  and  3464  of  the 
Revised  Statutes  of  Nevada  1885  correspond 
to  sections  4002  and  4968  of  our  statute 
above  quoted.  In  considering  the  right  and 
power  of  the  court  to  examine  into  the  con- 
stitutionality of  an  act  of  the  Legislature 
upon  a  writ  of  certiorari,  the  Supreme  Court 
of  Nevada  in  State  v.  Osburn,  51  Pac.  837, 
24  Nev.  187,  held  that  "under  Gen.  8t  1885, 
H  3458,  3464,  providing  that  a  writ  of  cer- 
tiorari will  be  granted  where  an  inferior 
tribunal  exercising  Judicial  functions  has 
exceeded  its  jurisdiction,  and  there  is  no 
appeal  nor  any  adequate  remedy,  but  re- 
stricting the  review  to  a  determination  as  to 
•whether  the  inferior  tribunal  has  regularly 
pursued  its  authority,  the  court  has  no 
power  to  Inquire  Into  the  constitutionality  of 
the  act  of  Incorporation  of  a  town,  under 
a  writ  of  certiorari,  to  review  the  action 
of  its  city  council  in  ordering  bonds  to  be 
issued  in  accordance  with  the  provisions  of 
said  act  of  incorporation."  The  reasons  an- 
nounced in  that  case  for  the  conclusion 
reached  under  their  statute  seem  to  us 
sound  and  logical.  It  will  be  observed  that 
the  statute  prohibits  the  court  upon  such 
writs  extending  Its  luQulry  further  than  to  as- 
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certain  whether  or  sot  the  inferior  tribunal, 
board,  or  <^cer  has  "regularly  pursued  th» 
authority  of  such  tribunal,  board  or  officer." 
If  the  tribunal,  board,  or  officer  assuming  to 
exercise  the  authority  complained  of  can 
produce  a  statute  of  the  state  by  the  terms 
of  which  such  authority  la  granted,  it  would 
seem  tliat  under  the  limitation  prescribed  by 
section  4968  the  inquiry  would  at  once  cease. 
If,  on  the  other  hand,  the  court  should  ex- 
tend the  Inquiry  to  the  point  of  determining 
whether  or  not  the  Legislature  had  the 
power  to  enact  such  a  statute,  the  court 
would  be  placugg  itself  In  the  position  of 
not  only  reviewing  Judicial  or  quasi  Judicial 
action,  but  legislative  action..  In  such  case 
it  would  amount. to  an  inquiry  primarily  as 
to  the  "authority"  of  the  Legislature  to  enact 
such  a  law,  and  not  the  authority  of  tlie  tri- 
bunal, board,  or  officer  to  act  under  the  stat- 
ute which  h«a  all  the  appearance  and  sem- 
blance of  a  valid  law.  The  writ  of  cer- 
tiorari has  been  frequently  Issued  and  con- 
sidered by  this  court,  but  our  attention  has 
not  Iteen  called  to  any  case  wherein  this 
court  has  ever  at  the  Instance  of  a  plain* 
tUf  inquired  Into  the  constitutionality  of  an 
act  of  the  Legislature  on  a  writ  of  review. 
There  are  many  cases  to  be  found' wherein 
the  defendant,  tribunal,  board,  or  officer  has. 
In  justification  of  its  action  which  Is  sought 
to  be  reviewed,  been  permitted  to  raise  the 
qnestion  as  to  the  constitutionality  of  some 
act  of  the'Le^Blature,  and  In  such  cases  the 
courts  bavfe  considered  the  validity  of  the 
Matnte.  In  such  cases,  however,  the  consti- 
tutional question  has  been  Inquired  into  on 
account  of  its  constituting  an  alleged  de- 
fense to  the  action  which  is  sougbt  to  t* 
reviewed.  In  Wright  v.  Keiley,  4  Idaho, 
«24,  43  Pac.  665,  this  court  held  that  "the 
constitutionality  of  an  act  of  the  Legislature 
eannot  be  determined  collaterally  by  the 
court  in  an  application  for  a  writ  of  mandate 
by  a  private  party  to  enforce  a  private 
right."  It  sbould  be  observed  that  the  court 
held  to  this  doctrine  with  reference  to  the 
scope  of  Inquiry  it  would  make  on  applica- 
tion for  a  writ  of  mandate  without  being  so 
limited  by  a  specific  statute.  But  upon 
writs  of  review  the  court  Is  specifically 
limited  by  section  40C8,  supra,  which  section 
has  no  parallel  in  the  statutes  prescribing  the 
powers  and  duties  of  the  court  in  Issuance  of 
any  of  the  other  extraordinary  writs  au- 
thorized. It  has  been  repeatedly  held  by 
this  court,  as  well  as  most  other  courts, 
that  the  writ  of  review  will  issue  on  the  ap- 
plication of  a  private  citizen  and  taxpayer 
beneficially  Interested  in  the  order  or  pro- 
ceeding sought  to  be  reviewed.  Dunn  v. 
Sharp,  4  Idaho,  98,  35  Pac.  842.  Our  exami- 
nation of  this  matter  convinces  us  that  we 
would  not  be  Justified  in  inquiring  into  the 
constitutionality  of  said  revenue  act  upon  a 
writ  of  review  sued  out  by  a  citizen  and  tax- 
payer in  a  matter  involving  hla  private 
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rights.  Quinchard  v.  Board  (Cal.  Sup.)  45 
Pac.  856;  Central  Paa  K.  B.  Co.  t.  Placer 
Co.,  43  Cal.  366. 

The  second  question  presented,  namely, 
that  the  board  exceeded  its  Jurisdiction,  in 
that  it  has  assessed  the  railroad  and  tele- 
graph property  of  the  state  at  less  than  its 
full  cash  value,  is  a  question  of  fact,  and 
not  of  law.  The  writ  of  review  is  not  a 
remedy  for  correcting  errors  and  mistakes 
of  Judgment,  neither  can  It  be  Invoked  for 
the  purpose  of  reviewing  the  facts  upon 
which  the  Inferior  tribunal,  board,  or  officer 
acted,  except  for  the  purpose  of  ascertaining 
the  one  fact  of  JurlBdiction.  Its  province 
Is  limited  entirely  to  a  review  of  the  ques- 
tions of  law  Involved  in  the  matter.  The 
court  should  in  such  cases  always  confine 
its  inquiries  to  the  question  as  to  whether 
or  not  the  action  complained  of  was  beyond 
and  In  excess  of  the  Jurisdiction  conferred  on 
the  tribunal,  board,  or  officer.  Sweeny  v. 
Mayhew,  6  Idaho,  455,  56  Pac.  85;  Smith 
V.  Portland,  25  Or.  297,  35  Pac.  6(35. 

The  writ  is  denied.  Costs  are  awarded  to 
the  defendant 

STOCKSLAGER,  C.  J.,  and  AILSHIE, 
Jq  concur. 


D.  HOLZMAN  &  CO.  et  al.  v.  HENNE- 

BERRY. 
(Supreme  Court  of  Idaho.    Nov.  20,  1905.) 

1.  JuooMBNT  —  Default  —  Setting  Aside  — 
Showing  or  Merits. 

Affidavits  on  motion  to  set  aside  a  default 

judgment  under  the  provisions  of  gection  4229, 
Rev.  St.  188T,  must  show  that  the  default  oc- 
curred through  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  and  that  the  defendant  has 
a  meritorious  defense  to  the  action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  $§  272-293,  312.] 

2.  Appeal— DiscBETioNABT  Order. 

An  application  to  set  aside  and  vacate  a  de- 
fault judgment  is  addressed  to  the  sound  legal 
discretion  of  the  court  to  which  the  application  is 
made,  and  unless  it  appears  that  such  discretion 
has  been  abused  the  order  will  not  be  disturbed 
on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  |  3823.] 

3.  Same. 

This  discretion  must  be  directed  and  ex- 
ercised within  the  well-established  rules  of  law, 
and  when  the  essential  elements  necessary  to  sot 
it  in  action  are  wanting  its  improper  exercise 
will  be  corrected  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  |  3823.] 

4.  jTTDONtEST  —  DEFAULT  —  SeTTISG  AsIDE  — 

Grounds. 

Showing  made  in  this  case  reviewed,  and 
held  insufficient  to  authorize  the  setting  aside 
a  default  judgment. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Kootenai  Coun- 
ty ;  Ralph  T.  Morgan,  Judge. 

Action  by  D.  Ilolzman  &  Co.  and  others 
against  William  IIeunel>erry.    From  an  or- 
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■der  TBoatlng  a  default  Judgment,  plaintiffs 
appeal.    Reversed. 

Chas.  L.  Heltman,  for  appellants.  Stewart 
S.  Denning,  for  respondent. 

AILSHIE,  J.  This  is  an  appeal  from  an  or- 
der vacating  and  setting  aside  a  default  judg- 
ment. Plaintiffs  filed  their  complaint  on  the 
20th  day  of  January,  1904.  On  the  same  date 
summons  and  writ  of  attachment  duly  Issued. 
The  summons  was  served  on  the  defendant  In 
Kootenai  county  on  the  22d  day  of  January, 
and  on  the  same  day  the  writ  of  attachment 
was  levied  on  certain  personal  property,  and 
also  on  160  acres  of  land,  belonging  to  the 
defendant.  Thereafter,  and  within  the  10 
days  allowed  for  answering,  EXlwln  McBee, 
Esq.,  served  upon  counsel  for  plaintiffs  a  de- 
murrer to  the  complaint,  but  this  demurrer 
does  not  seem  to  have  ever  been  filed.  On 
February  Ist  the  defendant  executed  what 
seems  to  be  a  bill  of  sale  or  trust  deed  to 
one  William  Rhlnehart,  conveying  to  Rhine- 
hart  certain  personal  property  belonging 
to  the  defendant,  and  described  in  the  bill  of 
sale,  and  directing  and  authorizing  Rhine- 
hart,  as  trustee,  to  sell  and  dispose  of  all 
the  property  therein  described,  and  apply 
the  proceeds  toward  the  payment  of  certain 
of  his  creditors,  whose  names  and  the 
amounts  due  each  were  set  out  in  the  bill 
of  sale  or  trust  deed.  Among  the  claims 
enumerated  in  the  bill  of  sale  to  Rhlnehart 
was  the  claim  of  the  plaintiffs  In  this  action. 
The  defendant  authorized  the  trustee  to  pay 
the  claim  of  the  plaintiffs  in  this  action  and 
also  their  costs  and  an  attorney's  fee.  On 
February  18,  1904,  it  appears  that  the  attor- 
neys for  the  respective  parties  In  open  court 
agreed  to  the  entry  of  judgment  as  prayed 
for  in  the  complaint,  and  thereupon  judgment 
was  duly  and  regularly  entered  against  the 
defendant.  The  order  made  at  that  time  by 
the  district  judge  directing  the  entry  of  judg- 
ment is  as  follows :  "At  this  time,  by  agree- 
ment of  counsel  for  plaintiffs  and  defendant, 
.'t  was  ordered  by  the  court  that  judgment 
for  the  plaintiffs  be  entered  herein  in  accord- 
ance with  the  prayer  to  plaintiffs'  complaint." 
It  also  appears  that  about  the  time  the  bill 
of  sale  was  executed  In  favor  of  Rhlnehart 
as  trustee  plaintiffs'  attorney  stipulated  with 
Mr.  McBee,  as  attorney  for  defendant,  that 
the  personal  property  under  attachment 
might  be  released  from  the  operation  of  the 
attachment :  that  property  l>elng  included 
in  the  bill  of  sale.  On  May  5th  a  writ  of  ex- 
ecution issued,  directed  to  the  sheriff  of  the 
county,  for  the  collection  of  the  judgment, 
and  the  writ  was  thereafter  returned  as  hav- 
ing been  executed  by  selling  160  acres  of  real 
estate  belonging  to  the  defendant  which  had 
previously  been  attached.  Thereafter,  and  on 
August  20th,  the  defendant,  through  his  coun- 
sel, served  notice  upon  plaintiffs  that  he 
would  make  a  motion  to  vacate  and  set  aside 
the  judgment,  and  thereafter  the  motion  was 
made,  sui^iorted  by  numerous  affldavlts  upon 


the  ground  that  the  Judgment  had  been  taken 
against  defendant  through  his  "inadvertence, 
surprise,  and  excusable  neglect" 

The  aflSdavits  are  numerous  and  lengthy  in 
support  of  and  in  opposition  to  this  motion, 
but  the  substance  of  defendant's  showing  is 
that,  while  he  admits  the  indebtedness,  he 
claims  that  it  was  his  understanding  when 
he  executed  the  bill  of  sale  to  Rhlnehart,  as 
trustee,  that  the  plaintiffs  would  take  no  fur- 
ther steps  in  their  suit  against  him,  but  would 
look  to  Rhlnehart,  as  trustee,  to  make  the 
amount  of  plaintiffs'  claim  out  of  the  trust 
property.  He  also  denies  that  Mr.  McBee 
was  ever  his  attorney  or  authorized  to  ap- 
pear for  him  in  this  action.  He  also  charges 
that  the  trustee  has  been  reckless  and  extrav- 
agant in  the  management  and  disposition  of 
the  trust  property,  and  that  he  has  made 
excessive  charg^es  for  his  services  and  ex- 
penses in  connection  therewith.  He  alleges 
that  he  allowed  the  case  to  pass  without  fur- 
ther consideration  or  attention  on  his  part 
under  the  understanding  and  belief  that  no 
further  action  would  be  taken  against  him, 
and  that,  bad  he  understood  that  the  plain- 
tiffs intended  to  further  proceed  to  judgment 
and  execution,  be  would  have  appeared  and 
contested  the  matter.  He  does  not  show, 
however,  that  he  ever  had  any  defense  to  the 
action  on  its  merits  or  to  any  part  of  the  ac- 
tion. In  fact,  he  does  not  pretend  to  show 
any  grounds  of  defense  that  he  evo:  had 
against  this  action  on  its  merits.  The  plain- 
tiffs. In  opposition  to  defendant's  showing, 
filed  affidavits  to  the  effect  that  the  bill  of 
sale  to  Rhlnehart  was  made  at  the  defend- 
ant's own  instance,  and  that  Rhlnehart  was 
named  as  trustee  by  the  defendant,  and  that 
the  plaintiffs  never  made  any  promises  what- 
ever to  the  defendant,  except  that  they  would 
release  the  personal  i)roperty  from  the  opera- 
tion of  their  attachment,  which  they  did. 
Plaintiffs  also  show  quite  conclusively,  to  our 
minds,  that  Mr.  McBee  was  the  authorized 
attorney  for  defendant  in  the  original  action, 
and  had  authority  to  do  the  acts  and  things 
which  he  appears  to  have  done.  We  might 
also  observe  that  the  defendant  in  bis  affida- 
vit swears  that  he  never  was  served  with 
summons.  The  sheriff's  return,  however, 
shows  that  he  was  served,  and,  if  it  should 
be  admitted  that  the  service  of  the  summons 
could  be  attacked  in  this  manner,  still  we  are 
satisfied  that  the  plaintiffs  established  be- 
yond all  doubt  that  the  defendant  was  served 
with  summons.  After  a  hearing  on  this  mo- 
tion, the  judge  made  bis  order  vacating  and 
setting  aside  the  judgment.  It  is  a  well.e8- 
tablished  principle  that  the  granting  or  refus- 
ing an  order  of  this  kind  rests  In  the  sound 
legal  discretion  of  the  court  to  which  the  ap- 
plication is  made,  and  that,  unless  it  appears 
that  such  discretion  has  been  abused,  the  or- 
der will  not  be  disturbed  upon  appeal.  Bai- 
ley V.  Taaffe,  29  Cal.  422;  Note  in  58  Am.  Dec. 
392  to  398;  Holland  Bank  v.  Lleuallen,  6 
Idaho,  127,  53  Fac.  398.    This  discretion  must 
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b«  directed  and  exercised  wltbln  the  well-es- 
tabllBhed  rules  of  law ;  and,  wben  the  essen- 
tial elements  necessary  to  set  it  In  action  are 
wanting,  Its  Improper  exercise  will  be  cor- 
rected on  appeaL  Bailey  ▼.  Taaffe,  supra; 
17  Ency.  of  Law  (2d  Ed.)  844-84a 

In  this  case  no  aflSdavlt  of  merits  was  pre- 
sented, and  It  conclusively  appears  tbat  no  de- 
fense to  tbe  action  on  Its  merits  existed.  On 
tbe  other  hand,  no  "Inadvertence,  surprise, 
or  excusable  neglect"  is  shown.  Defendant 
knew  the  action  was  pending,  knew  be  owed 
the  debt,  and  must  have  known  that  sum- 
mons had  been  served  (m  him,  and  that  Mr. 
McBee  had  appeared  in  the  case  for  him. 
He  did  not  appear  personally,  and  had  no 
other  attorn^  appear  to  represent  him.  It 
has  been  generally  held  under  a  statute  simi- 
lar to  section  4229,  Rev.  St  18S7,  that  a  de- 
fendant making  application  to  open  a  default 
Judgment  must  not  only  show  that  the  judg- 
ment has  been  entered  against  blm  through 
his  "mistake.  Inadvertence,  surprise,  or  ex- 
cusable neglect,"  but  must  also  show  sufficient 
facts  from  which  it  appears  that  he  has  a 
good  defense.  This  court  In  Holland  Bank 
y.  Lienallen,  6  Idaho,  127,  63  Pac.  898,  in 
considering  tbe  showing  necessary  to  be 
made  under  this  statute,  said:  "Correct 
practice  and  the  rule  in  this  state  to  be  fol- 
lowed is  that,  in  addition  to  showing  one 
of  the  grounds  mentioned  In  section  4229  of 
the  Revised  Statutes  of  1887,  the  defendant 
must,  In  his  affidavit  of  merits,  state  the  facts 
upon  which  his  defense  Is  based,  must  set 
forth  the  substance  of  his  defense,  so  that 
tbe  court  may  judge  for  itself  whether  tbe 
alleged  defense  Is  frivolous  or  meritorious. 
No  such  sbowng  was  made  in  this  case.  We 
are  not  willing  to  sanction  a  rule  of  practice 
which  substitutes  for  the  judgment  of  the 
trial  court  as  to  whether  the  defendant  has 
a  meritorious  defense  or  not  the  opinion  of 
some  attorney  whose  opinion  is  based  upon 
ex  parte  statements  of  an  interested  party 
not  made  under  oath."  To  the  same  effect, 
see  cases  above  cited.  There  was  no  showing 
made  In  the  case  at  bar  which  would  bring 
the  defendant  within  the  rule  announced  In 
Bank  t.  Lleuallen,  supra.  And  the  defend- 
ant, in  addition  to  falling  entirely  to  furnish 
any  affidavit  of  merits,  has,  In  our  opinion, 
failed  to  show  any  "inadvertence,  surprise, 
or  excusable  neglect"  for  not  originally  de- 
fending in  the  case,  if  he  had  any  defense 
thereta  If  the  statements  contained  In  the 
affidavits  furnished  by  defendant  are  all  true. 
It  is  possible  that  he  has  a  cause  of  action 
against  tbe  trustee  named  in  bis  bill  of  sale 
or  trust  deed.  If  the  trustee  has  neglected 
and  disregarded  the  trust,  or  bas  squander- 
ed the  estate  or  made  unreasonable  and  un- 
just charges,  that  will  become  a  subject  for 
settlement  in  a  proper  proceeding  between  the 
defendant  and  the  trustee;  and,  of  course, 
if  any  other  parties  have  conspired  with  or 
assisted  tbe  trustee  in  a  conversion  or  un- 
lawful approprlutlon  of  tbe  trust  funds,  such 


persons  will  undoubtedly  be  proper  defend- 
ants in  an  adjustment  of  these  matters.  Such 
Questions,  however,  do  not  constitute  a  ground 
for  vacating  and  setting  aside  the  judgment 
In  this  case. 

For  the  foregoing  reasons,  the  judgment 
and  order  appealed  from  will  be  reversed, 
and  tbe  cause  remanded.  Costs  awarded  to 
appellant 

STOCKSLAGEB,  C  J„  and  SULLIVAN, 
3^  concur. 


(U  Idaho,  474) 
NAMPA  &  M.  IRR.  DIST.  r.  BROSE  et  aL 
(Supreme  Court  of  Idaho.    Nov.  25,  1805.) 

1.  Statutks— TnxB— SumciERor. 

The  title  to  an  act,  entitled  "An  act  re- 
lating to  irrigation  districts  and  to  provide  for 
the  organisation  thereof,  and  to  provide  for  the 
acquisition  of  water  and  other  property,  and  for 
the  distribution  of  water  thereby  for  irrigation 
purposes  and  for  other  and  similar  purposes" 
(Laws  1903,  p.  150),  held  not  repugnant  to  the 
provisions  of  section  16,  art  3,  of  the  state 
Constitution. 

[Ed.  Note. — For  cases  in  point  see  toL  44, 
Gent  Dig.  SUtutes,  U  141,  142.] 

2.  Watebb  and  Watxb  CouBaBS— Ibbioatior 

—  OBOANIZATION  01  DiSTBICT  —  Statdtk  — 
CONSTITUTIONALITT. 

Said  act  is  not  repugnant  to  any  of  the 
provisions  of  our  state  Constitution. 

[Ed.  Note. — For  cases  in  point  we  vol.  4& 
Cent  Dig.  Waters  and  Water  Courses,  (  305.] 

8.   SaMB— LEOALITT   op  PBOCEEOINa. 

Under   the    provisions   of   said   act    held, 
that  the  Nampa  &  Meridian  irrigation  district 
is  a  legally  organized  and  existing  irrigation  dis- 
trict under  the  provisions  of  said  act 
4.  Same  —  Bonds  —  IsscAncB-^uniciAT,  Ap- 

PEOVAL. 

Under  the  provisions  of  said  act,  tbe  board 
of  directors  of  an  irrigation  district  may  com- 
mence a  proceeding  like  the  one  at  bar,  in  and 
by  which  the  proceedings  of  the  board  and  of 
said  district  providing  tor  and  authorizing  tbe 
issue  and  sale  of  the  bonds  of  said  district  mar, 
be  judicially  examined,  approved,  and  confirmed, 
whether  said  bonds  or  any  of  them  have  been 
sold  at  the  time  of  the  commencement  of  snck 
proceedings  or  not 
6.  Sauk— Pboceediho — REOULABrrT. 

Held,  that  all  of  the  provisions  of  said  act 
concerning  the  submission  of  the  question  ot 
bonding  said  district  for  the  snm  of  $5^,505 
to  the  legal  voters  of  said  district  have  been 
substantially  complied  with,  and  that  said  bonds 
have  been  legally  voted,  and,  when  issued,  will 
be  valid  bonds  against  said  district 

6.  Same— Questions  Reviewable. 

Under  tbe  provisions  of  said  act  the  conrt 
is  empowered  and  given  jurisdiction  upon  the 
hearing  of  such  proceedings  to  examine  and  de- 
termine the  legality  and  validity  of,  and  ap- 
prove and  confirm,  each  and  all  of  the  pro- 
ceedings for  the  organization  of  such  district 
under  the  provisions  of  said  act  from  and 
including  the  petition  for  the  or^ojscation  of  the 
district,  and  all  other  proceedmgs  which  may 
affect  tbe  legality  or  validity  of  such  bonds  and 
the  order  for  the  sale  thereof. 

7.  Same— Notice  of  Heabino. 

Notice  of  tbe  hearing  for  confirmation  may 
be  by  posting  and  publication  aa  provided  m 
said  acU 
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8.  SAifE— Extent  or  District— Towns  and 
Villages. 

When  the  Iota  and  lands  within  a  town  or 
village  will  be  benefited  by  irrigation  under  the 
system  proposed  for  such  district,  such  towns 
and  villages  may  be  included  within  an  irriga- 
tion district. 

9.  Same  —  Expenses  —  Apportionment  — 
Waiver  of  Benefits. 

While  said  act  contemplates  a  general  plan 
for  the  purchase  or  construction  of  the  necessary 
irrigation  canals  and  works  for  the  purpose  for 
which  such  irrigation  district  is  organized,  a 
landowner  within  said  district  may,  with  the 
consent  of  the  district,  waive  his  right  to  water 
from  such  district,  where  it  appears  that  no  one 
residing  within  the  district  is  injured  or  prej- 
udiced thereby.  In  such  a  case,  no  part  of  the 
bond  issue  can  be  apportioned  to  the  land  whose 
owner  has  ajjreed  with  the  district  to  waive 
all  claims  against  it  for  water. 

10.  Same— Judicial  Review  of  Fbocebdinqs 
— Harmless  Errors. 

In  such  proceedings,  the  court  must  disre- 
gard any  error,  irregularity,  or  omission  which 
does  not  affect  the  substantial  rights  of  the 
parties  to  such  proceedings. 

11.  Same  —  Findings  —  Evidence  —  Suffi- 
ciency. 

Held,  the  findings  of  the  court  are  fully 
sustained  by  the  evidence. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ada  County; 
Geo.  H.  Stewart,  Judge. 

Proceedings  by  the  Nampa  &  Meridian  Ir- 
rigation District  against  R.  C.  Brose  and 
others  to  determine  the  validity  of  certain 
bonds  issued  by  the  district  From  a  judg- 
ment declaring  such  bonds  valid,  defendant 
Brose  appeals.    Affirmed. 

Hawley,  Puckett  &  Hawley,  for  appellant 
Hugh  E.  McElroy  and  Wood  &  Wilson,  for 
respondent.  Richards  &  Haga,  for  Reclama- 
tion   Service    &   Water   Users'    Association. 

SULLIVAN,  J.  This  is  a  proceeding  in- 
stituted In  pursuance  of  an  act  approved 
March  9,  1003  (Sess.  Laws  1903.  p.  150),  for 
the  purpose  of  obtaining  Judicial  confirma- 
tion of  the  organization  of  the  Nampa  & 
Meridian  irrigation  district,  located  in  Ada 
and  Canyon  counties,  and  the  confirmation 
of  all  of  the  proceedings  of  the  board  of  di- 
rectors, whereby  the  voters  of  said  irriga- 
tion district  on  the  2Gth  day  of  August, 
1005,  by  their  votes  authorized  said  board  of 
directors  to  issue  and  sell  the  bonds  of  said 
district  to  the  amount  of  $583,505  for  the 
jmrchase  and  enlargement  of  what  is  known 
as  the  "Rldonbaugh  Canal  System"  In  said 
counties.  Default  was  entered  against  all 
of  the  parties  Interested  as  defendants,  ex- 
cept the  appellant,  R.  C.  Brose,  who  appeared 
and  demurred  generally  to  the  petition, 
which  demurrer  was  overruled  by  the  court, 
and,  no  answer  being  filed,  default  was  en- 
tered accordingly.  Thereupon  proofs  satis- 
factory to  the  court  were  made  and  Judg- 
ment was  entered  as  prayed  for.  This  ap- 
peal is  from  the  Judgment 

The  district  Irrigation  law  under  which 
this  proceeding  is  instituted  Is  entitled  "An 
act  relating  to  Irrigation  districts,  and  to 


provide  for  the  organization  thereof,  and  to 
provide  for  the  acquisition  of  water  and 
other  property  and  for  the  distribution  of 
water  thereby  for  Irrigation  purposes,  and 
for  other  and  similar  purposes."  Said  act 
so  far  as  the  questions  in  this  case  are  con- 
cerned, is  substantially  the  same  as  what  is 
known  in  the  state  of  California  as  the 
"Wright  District  IrrigaHon  Law,"  with  the 
acts  amendatory  and  confirmatory  thereof. 
It  is  contended  by  counsel  for  the  appellant 
that  the  title  to  the  district  irrigation  act 
under  consideration,  embraces  more  than  one 
subject  and  matters  properly  connected  there- 
with, and  for  that  reason  is  repugnant  to 
section  16  of  article  3  of  the  state  Constitu- 
tion. It  !s  sufficient  to  say  that  the  title 
above  quoted  does  not  embrace  but  one  sub- 
ject and  matters  properly  connected  there- 
with. In  referring  to  the  title  of  the  Irriga- 
tion law  of  this  state  approved  March  6,  1899 
(Laws  1899,  p.  408).  which  is  substantially 
the  same  as  the  title  now  under  considera- 
tion, this  court  said  In  Pioneer  Irrigation 
District  T.  Bradley,  8  Idaho,  310.  68  Pac.  295. 
101  Am.  St.  Rep.  201,  that  however  numerous 
the  provisions  of  an  act  may  be,  if  they  can 
by  fair  Intendment  be  considered  as  falling 
within  the  subject-matter  legislated  upon  in 
such  act,  or  necessary  as  ends  and  means  to 
the  attainment  of  such  object,  the  act  will 
not  be  in  conflict  with  said  constitutional 
provisions.  Said  act  has  but  one  general 
subject,  object,  or  purpose,  and  all  of  the 
provisions  of  said  act  are  germane  to  the 
general  objects  and  purjioses  of  the  act 
Said  title  does  not  embrace  more  than  one 
subject  and  matters  properly  connected  there- 
with. 

Tbe  constitutionality  of  said  act  is  raised. 
So  far  as  that  Is  concerned,  this  court 
held  in  Pioneer  Irrigation  District  v.  Brad- 
ley, 8  Idaho,  311,  68  Pac.  295,  101  Am. 
St  Rep.  201,  that  the  district  Irrigation  law 
then  In  force  was  constitutional,  and  the  act 
under  consideration  is  a  re-enactment  of  that 
law,  with  slight  alterations  and  amendments. 
The  district  irrigation  law  under  considera- 
tion is  substantially  the  same  as  the  Wright 
law^  of  California,  with  Its  amendments,  and 
the  act  known  as  the  "Confirmation  Act" 
approved  March  16,  1889  (St  1889,  p.  212,  c. 
178).  In  fact,  the  Irrigation  act  under  con- 
sideration was  adopted  from  California,  and 
prior  to  its  adoption  by  this  state  the  Su- 
preme Court  of  California  had  repeatedly 
held  that  law  to  be  constitutional.  The 
Wright  law  has  been  attacked  from  nearly 
every  possible  point  of  view,  and  the  Supreme 
Court  of  that  state  has  without  deviation 
held  It  constitutional.  See  Kinney  on  Irriga- 
tion, §  300.  We  hold  that  the  district  Irri- 
gation law  of  this  state  is  not  repugnant  to 
any  of  the  provisions  of  our  state  Constitu- 
tion. 

The  act  under  consideration  provides.  Inter 
alia,  for  the  organization  of  Irrigation  dis- 
tricts, and  for  the  adoption  and  carrying  out 
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of  plans  for  tbe  Irrlgntion  of  the  labd  em- 
braced within  such  districts.  The  first  sec- 
tion of  the  act  provides  that,  "whenever  fifty 
or  a  majority  of  the  holders  of  title,  or  evi- 
dences of  title,  to  lands  susceptible  of  one 
mode  of  irrigation  from  a  common  source 
and  by  the  same  system  of  works,  desire  to 
provide  for  the  irrigation  of  the  same,  they 
may  propose  the  organization  of  an  Irriga- 
tion district  under  the  provisions  of  this  act, 
and,  when  so  organized  such  district  shall 
have  the  powers  conferred  or  that  may  be 
hereafter  conferred  by  law,  upon  such  irriga- 
tion districts."  Said  section  further  provides 
that  such  persons  must  hold  title,  or  evidence 
of  title,  to  at  least  one-fourth  part  of  the 
total  area  of  land  in  the  proposed  district 
which  win  be  assessable  for  the  purposes  of 
the  district  under  the  operation  of  said  act, 
and  makes  the  equalized  county  assessment 
roll  next  preceding  the  presentation  of  a  peti- 
tion for  the  organization  of  such  district, 
sufllcient  evidence  of  title  for  the  purposes 
of  said  act  The  second  section  provides 
that  a  petition  shall  be  presented  to  the  board 
of  county  commissioners,  signed  by  the  re- 
quired number  of  holders  of  title,  or  evidence 
of  title,  of  such  proposed  district,  which'  i)etl- 
tlon  shall  set  forth  and  particularly  describe 
the  proposed  boundaries  of  the  district,  and 
shall  pray  that  the  same  shall  be  organized 
under  the  provisions  of  said  act,  and  shall 
state  the  time  at  which  the  same  shall  be 
presented  to  said  board,  and  also  that  a  map 
of  the  proposed  district,  showing  certain 
things  particularly  mentioned  In  said  section, 
shall  accompany  the  petition.  Said  section 
also  provides  that  on  the  presentation  of  such 
petition  said  board  shall  set  a  time  for  hear- 
ing tbe  same,  which  time  shall  not  be  less 
than  30  nor  more  than  60  days  from  the  date 
of  such  presentation,  and  that  notice  of  the 
time  of  such  meeting  shall  be  published  by 
said  board  at  least  15  days  before  the  time 
of  such  hearing  In  a  newspaper  published 
within  the  county  in  which  such  district  Is 
proposed  to  be  organized,  and  that,  if  any 
portion  of  the  district  be  within  another 
county  or  counties,  such  notice  shall  be  pub- 
lished in  a  newspaper  published  within  each 
of  said  counties.  Snid  section  also  provides 
the  duties  of  the  state  engineer  therein,  and 
also  provides  that  said  board  shall,  after 
such  bearing.  If  the  requirements  of  said  law 
have  been  complied  with,  divide  such  irriga- 
tion district  in  three  divisions,  and  also  pro- 
vides for  the  election  of  one  director  In  each 
of  said  districts;  and  it  Is  further  provided 
that  said  board  of  county  commissioners 
shall  then  give  notice  of  an  election  to  be 
held  in  such  proposed  district  for  the  purpose 
of  determining  whether  or  not  the  same  shall 
be  organized  under  the  provisions  of  said 
flct  Section  3  (page  154)  relates  to  the  con- 
duct of  such  election,  and  also  provides  for 
the  election  of  the  district  officers  at  such 


elections  and  the  duties  of  such  officers.  The 
question  of  the  validity  of  the  organization  of 
said  district  Is  presented.  Upon  a  review  of 
the  whole  case,  ,and  of  the  acts  and  things 
done  In  the  organization  of  said  district,  and 
of  all  steps  necessary  to  be  taken  under  the 
provisions  of  said  act  for  the  organization  of 
an  Irrigation  district,  we  conclude  that  each 
■and  every  provision  of  said  act  has  been  sub- 
stantially complied  with  In  the  organization 
of  said  district,  and  that  It  Is  a  legally  or- 
ganized and  existing  district  under  the  pro- 
visions of  said  act. 

We  will  next  consider  several  sections  of 
said  act  bearing  on  the  Issuance  of  district 
bonds.  Section  11  (page  160)  of  the  act  under 
consideration  provides  for  proper  surveys  "to 
determine  the  cost  of  the  works  necessary  for 
the  Irrigation  of  the  lands  of  the  district," 
and  also  provides  that  "the  board  of  dlrectoia 
shall  examine  critically  each  tract  or  sub- 
division of  land  In  said  district,  with  a  view 
of  determining  the  benefits  which  will  accrue 
to  each  of  such  tracts  or  subdivisions  from  the 
construction  or  purchase  of  such  irrigation 
works,  and  that  the  cost  of  such  work  shall 
be  apportioned  or  distributed  over  such  tracts 
or  subdivisions  of  land.  In  proportion  of  the 
benefits  accruing  thereto,  and  the  amounts 
so  apportioned  or  distributed  to  each  of  said 
tracts  or  subdivisions  shall  be  and  remain 
the  basis  for  fixing  the  annual  assessment 
levy  against  such  tracts  or  subdivisions  In 
carrying  out  the  purpose  of  said  act"  The 
section  further  provides  "that  the  proceed- 
ings of  said  board  of  directors  in  making 
such  apportionment  of  costs,  and  tbe  said  list 
of  such  apportionment  shall  be  Included  with 
other  features  of  the  organization  of  such 
district  which  are  subject  to  Judicial  examina- 
tion and  confirmation,  as  provided  In  sections 
16,  17,  18,  19,  and  20  of  this  act"  Section  15 
(page  163)  authorizes  said  board  "to  formu- 
late a  general  plan  for  the  construction  of 
the  new  canal  system,  or  the  acquisition  of 
existing  canal  systems,"  and  when  those  plans 
are  fully  formulated  and  the  cost  of  construc- 
tion or  acquisition  has  been  determined  the 
directors  are  authorized  to  submit  the  ques- 
tion of  bonding  the  district  to  the  legal  voters 
thereof  for  the  purpose  of  securing  necessary 
funds  for  the  construction  of  such  proposed 
work  or  the  purchasing  of  such  systems. 
Said  section  also  authorizes  the  district  to 
enter  into  a  contract  with  the  United  States 
for  the  construction  of  the  necessary  works 
under  the  provisions  of  what  Is  generally 
known  as  the  "Reclamation  Act  of  Ctongress," 
and  the  rules  and  regulations  thereunder, 
and  further  provides  that  the  district  may 
Issue  bonds  for  a  portion  of  the  Indebtedness 
authorized  by  such  bond  election,  and  enter 
Into  an  obligation  or  contract  with  the 
United  States  to  the  ertait  of  the  remainder 
of  such  amount  After  all  Jurisdictional 
steps  have  been  taken  and  the  bonds  of  the 
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district  have  been  voted,  it  Is  provided  by 
the  first  proviso  of  section  15  and  sections  16, 
17,  18,  19,  and  20  as  follows: 

First  proviso  of  section  15:  "The  l)oard 
of  directors  of  said  irrigation  district  shall 
commence  a  special  proceeding,  in  and  by 
which  the  proceedings  of  said  board  and  of 
said  district  providing  for  and  authorizing 
the  issue  and  sale  of  Iwnds  of  said  district, 
w^hether  said  bonds  or  any  of  them  have  or 
have  not  been  sold,  may  be  Judically  ex- 
amined, approved  and  eonflrmed." 

Section  16 :  "The  board  of  directors  of  the 
irrigation  district  shall  file  in  the  district 
court  of  the  county  in  which  the  lands  of  the 
district  or  some  portion  thereof  are  situated, 
a  x>etitioD,  praying  in  effect  that  the  proceed- 
ings aforesaid  may  be  examined,  and  approv- 
ed and  confirmed  by  the  court.  The  petition 
shall  state  the  facts  showing  the  proceedings 
had  for  the  sale  and  issue  of  said  l>ouds, 
and  shall  state  generally  that  the  irrigation 
district  was  duly  organized,  and  that  the 
first  board  of  directors  was  duly  elected;  but 
tlie  petition  need  not  state  the  facts  showing 
such  organization  of  the  district  or  the  elec- 
tion of  the  first  board  of  directors." 

Section  17 :  "The  court  or  Judge  shall  fix 
the  time  for  hearing  of  said  petition,  and 
shall  order  the  clerk  of  the  court  to  give  and 
publish  a  notice  of  the  filing  of  said  petition. 
The  notice  shall  be  given  and  published  in 
the  same  manner,  and  for  the  same  length 
of  time  that  the  notice  of  a  special  election 
provided  for  by  said  act,  to  determine  wheth- 
er the  bonds  of  said  district  shall  be  issued, 
is  required  to  l>e  given  and  published.  The 
notice  shall  state  the  time  and  place  fixed 
for  the  hearing  of  the  petition,  and  the  prayer 
of  the  petition,  and  that  any  person  in- 
terested in  the  organization  of  said  district, 
or  in  the  proceedings  for  the  issue  or  sale  of 
Bald  bonds,  may,  on  or  before  the  day  fixed 
for  the  hearing  of  said  petition,  demur  to  or 
answer  said  petition.  The  petition  may  be 
referred  to  and  described  in  said  notice  of  the 

petition  of  the  board  of  directors  of >— 

Irrigation  District  (giving  its  name)  praying 
that  the  proceedings  for  the  Issue  and  sale  of 
the  bonds  of  said  district  may  be  examined, 
approved,  and  confirmed  by  said  court." 

Section  18:  "Any  person  Interested  in 
said  district,  or  in  the  issue  or  sale  of  said 
lK>nd8,  may  demur  to  or  answer  said  petition. 
The  provisions  of  the  Code  of  Civil  Proce- 
dure, respecting  the  demurrer  and  the  answer 
to  a  verified  complaint  shall  be  applicable 
to  a  demurrer  and  answer  to  said  petition. 
The  person  so  demurring  to  or  answering 
said  petition  shall  be  the  defendants  to  said 
special  proceedings,  and  the  board  of  direct- 
ors shall  be  plaintiff.  Every  material  state- 
ment of  the  petition  not  specifically  contro- 
verted by  answer  must,  for  the  purpose  of 
said  special  proceedings,  be  talsen  as  true; 
and  each  person  falling  to  answer  the  peti- 
tion shall  be  deemed  to  admit  as  true  all  the 
material    statements    of    the    petition.    The 


rules  of  pleading  and  practice  provided  by 
the  Code  of  Civil  Procedure,  which  are  not 
inconsistent  with  the  provisions  of  this  act, 
are  applicable  to  the  special  proceedings 
herein  provided  for.  A  motion  for  a  new 
trial  must  be  made  upon  the  minutes  of  the 
court.  The  order  granting  a  new  trial  must 
specify  the  issues  to  l>e  re-examined  on  such 
new  trial,  and  the  findings  of  the  court  upon 
the  other  Issues  shall  not  l>e  affected  by  such 
order  granting  a  new  trial." 

Section  19:  "Upon  the  bearing  of  such 
special  proceeding,  the  court  shall  have  pow- 
er and  jurisdiction  to  examine  and  determine 
the  legality  and  validity  of,  and  approve 
and  confirm  each  and  all  of  the  proceedings 
for  the  organization  of  said  district  under 
the  provisions  of  said  act,  from  and  Includ- 
ing the  petition  for  the  organization  of  the 
district,  and  all  other  proceedings  which  may 
affect  the  legality  or  validity  of  said  Iwnds, 
and  the  order  for  the  sale  and  the  sale  there- 
of. The  court  inquiring  into  the  regularity, 
legality  or  correctness  of  said  proceedings, 
must  disregard  any  error,  irregularity  or  omis- 
sion, which  does  not  affect  the  substantial 
rights  of  the  parties  to  said  special  proceed- 
ings; and  It  may  approve  and  confirm  such 
proceedings  in  part,  and  disapprove  and  de- 
clare illegal  or  invalid,  other  and  subsequent 
parts  of  the  proceedings.  The  court  shall 
find  and  determine  whether  the  notice  of  the 
filing  of  said  petition  has  been  duly  given 
and  published  for  the  time  and  in  the  manner 
in  this  act  prescribed.  The  cost  of  the  spe- 
cial proceedings  may  be  allowed  and  appor- 
tioned between  all  the  parties,  in  the  discre- 
tion of  the  court" 

Section  20:  "An  appeal  from  an  order 
granting  or  refusing  a  new  trial,  or  from  the 
Judgments,  must  be  taken  by  the  party  ag- 
grieved within  thirty  days  after  the  entry 
of  said  order  or  said  judgment" 

Section  21  authorizes  the  l>oard,  after  final 
Judgment  is  entered  in  the  proceeding  au- 
thorized by  the  above^iuoted  sections,  to 
"sell  bonds  from  time  to  time  in  such  quanti- 
ties as  may  be  necessary  and  most  advan- 
tageous to  raise  money  for  the  construction 
of  said  canal  and  works,  the  acquisition  of 
said  property  and  rights,  and  otherwise  to 
fully  carry  out  the  objects  and  purposes  of 
this  act"  That  section  also  directs  that  the 
necessary  notice  must  be  given  before  the 
sale  of  any  of  said  bonds,  and  provides  what 
said  notice  shall  contain,  and  that  it  shall 
be  given  by  publication  thereof  at  least  30 
days  in  three  newspapers  published  in  the 
state  of  Idaho,  etc.  Said  section  also  pro- 
vides that  the  board  may  reject  ail  bids,  and, 
in  case  no  bids  are  received  at  the  time  stat- 
ed in  the  advertisement  it  shall  not  again  be 
necessary  to  advertise  the  sale  of  such  bonds, 
but  that  they  may  be  sold  at  any  time  until 
canceled,  provided  that  they  shall  in  no  event 
be  sold  for  less  tlian  the  face  value  and  ac- 
crued Interest 

We  find  that  all  of  the  provisions  of  said 
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act,  as  conditions  precedent  to  the  submission 
of  the  question  of  bonding  the  district  for 
the  sum  of  $S83,505  to  the  legal  voters  there- 
of, have  been  complied  with,  and  that,  In 
the  submission  of  the  question  of  bonding 
said  district  to  the  legal  voters  thereof  for 
the  said  sum  of  $583,505,  all  of  the  provi- 
Bions  of  said  act  in  regard  thereto  have  been 
substantially  complied  with,  and  that  said 
bonds  have  been  legally  voted,  and,  when 
Issued,  will  be  valid  bonds  against  said  dis- 
trict 

The  California  confirmation  act  of  1889 
was  passed  on  and  held  valid  in  Modesto 
Irrigation  District  v.  Tregea,  88  Cal.  334, 
26  Pae.  237.  The  court  there  said :  "As  the 
validity  of  the  bonds  when  Issued  depends 
upon  the  regularity  of  the  proceedings  of 
the  board,  and  upon  the  ratification  of  the 
proposition  by  a  majority  of  the  electors.  It 
Is  matter  of  common  knowledge  that  investors 
have  been  unwilling  to  take  them  at  their 
proper  value  when  all  of  the  facts  affecting 
their  validity  remain  the  subject  of  question 
and  dispute.  To  meet  this  Inconvenience,  for 
the  security  of  investors,  and  to  enable  ir- 
rigation districts  to  dispose  of  their  bonds  on 
advantageous  terms,  the  supplemental  act  un- 
der which  this  proceeding  was  instituted  was 
passed.  It  provides  that  the  board  of  direct- 
ors of  any  irrigation  district  may  cranmence 
a  special  proceeding  in  and  by  which  the 
proceedings  of  said  board  and  the  said  district 
providing  for  and  authorizing  the  issue  and 
sale  of  the  bonds  of  said  district,  whether 
said  bonds,  or  any  of  them,  have  or  have 
not  been  sold,  may  be  Judicially  examined, 
approved,  and  confirmed."  This  decision  con- 
tains an  exhaustive  examination  and  con- 
sideration of  the  questions  involved  under  the 
original  district  irrigation  act,  practically  all 
of  which  provisions  have  been  Incorporated 
In  the  Idaho  statute.  See,  also,  Tnrlock  Ir- 
rigation District  v.  Williams,  76  Cal.  360, 
18  Pac.  379 ;CentralIrrigation District v.De 
Lappe,  79  Cal.  351,  21  Pac.  825 ;  Crall  v.  Poso 
Irrigation  District,  87  Cal.  140,  26  Pac.  797. 
In  those  decisions  the  Supreme  Court  of  Cali- 
fornia has  decided  several  of  the  questions 
presented  in  the  case  at  bar. 

The  notice  of  hearing  in  this  matter  was 
served  by  posting  and  publication,  as  provided 
by  the  provisions  of  section  17  of  said  act, 
and  it  is  contended  by  counsel  for  appellant 
that  such  constructive  service  is  not  suificlent, 
but  that  personal  service  on  all  defendants 
must  be  mad&  Our  irrigation  law  In  that 
regard  Is  the  same  as  the  Wright  law  of 
California,  and  the  Supreme  Court  of  that 
state,  in  Crall  ▼.  Board,  87  Cal.  140,  26  Pac. 
797,  holds  that  such  proceeding  as  that  at 
bar  Is  a  proceeding  In  rem,  and  is  special 
in  its  nature,  for  the  purpose  of  determining 
the  status  of  the  district  and  its  power  to  is- 
sue valid  bonda  The  court  said:  "In  such 
proceedings,  constructive  service  of  process 
by  publication  and  posting  as  prescribed  by 
the  Wright  act  Is  sufflclent  to  give  the  court 


Jurisdiction  of  the  subject  matter  and  of  the 
parties,  and  its  Judgment  is  valid  and  bind- 
ing as  against  them  and  all  the  world  upon 
all  questions  involved  in  the  case  until  re- 
versed on  appeal  or  set  aside  by  some  direct 
proceeding  instituted  for  that  purpose."  The 
service  of  the  notice  of  hearing  in  this  pro- 
ceeding was  sufficient  to  give  the  court  ju- 
risdiction. 

It  was  suggested  on  the  argument  of  this 
case  that  the  act  under  consideration  did  not 
contemplate  Including  towns  or  villages  with- 
in an  irrigation  district  We  cannot  agree 
with  that  contention.  If  the  lands  within  the 
towns  or  villages  within  such  district  will 
be  benefited  by  irrigation  under  the  system 
proposed,  there  is  no  ground  upon  which  a 
court  can  say  that  an  order  including  such 
lands  In  such  district  is  void.  This  question 
is  ably  discussed  in  Board  of  Directors  v. 
Tregea,  88  Cal.  351,  26  Paa  237. 

It  is  contended  by  counsel  for  appellant 
that  the  Judgment  of  the  lower  court  cannot 
be  sustained,  because  this  proceeding  was 
commenced  before  any  bonds  had  been  issued. 
There  Is  nothing  in  that  contention,  for  the 
reason  that  section  15  of  said  act  provides 
that  such  proceedings  may  be  commenced, 
whether  such  bonds,  or  any  of  them,  have  or 
have  not  been  Issued  or  sold.  It  was  the  evi- 
dent purpose  and  intent  of  the  Legislature  that 
the  validity  of  such  bonds  should  be  deter- 
mined before  they  were  actually  issued,  as 
it  is  well  known  that  purchasers  of  bonds 
hesitate  about  purchasing  them  until  after 
their  validity  and  legality  have  been  fully 
determined ;  and  the  bonds,  no  doubt,  would 
bring  a  better  price  when  It  la  known  that 
there  is  no  question  In  regard  to  their 
legality  or  validity.  The  Legislature  knew 
that  fact  and  wisely  provided  that  this  pro- 
ceeding could  be  brought  before  the  Issue 
and  sale  of  the  bonds,  and  their  validity  ad- 
judicated. Under  the  provisions  of  section 
19  of  said  act,  the  court  is  empowered,  and 
Is  given  jurisdiction  upon  the  bearing  of  this 
proceeding,  to  examine  and  determine  the  le- 
gality and  validity  of,  and  approve  and  con- 
firm, each  and  all  of  the  proceedings  for  the 
organization  of  such  district  under  the  provi- 
sions of  said  act  from  and  including  the 
petition  for  the  organization  of  the  district, 
and  all  other  proceedings  which  may  affect 
the  legality  or  validity  of  such  bonds  and 
order  for  the  sale,  and  the  sale  thereof,  and 
in  inquiring  into  the  regularity,  legality,  or 
correctness  of  such  proceedings  the  court  Is 
directed  to  disregard  any  error,  irregularity, 
or  omission  which  does  not  affect  the  substan- 
tial rights  of  the  parties  to  such  proceedings ; 
and  it  is  further  provided  therein  that  the 
court  shall  find  and  determine  whether  the 
notice  for  the  filing  of  the  said  petition  has 
been  duly  given  and  published  for  the  time 
and  in  the  manner  in  said  act  prescribed.  It 
is  contended  in  this  case  that  the  court  ac- 
quired no  Jurisdiction  in  the  matter,  be- 
cause the  notice  of  filing  said  petition  had 
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not  been  duly  given  and  published  In  tbe 
manner  provided ;  but  on  an  examination 
of  the  record  before  us  we  find  that  the  law 
in  regard  thereto  has  been  substantially  com- 
piled with,  and  that  the  court  had  full  and 
complete  Jurisdiction  to  determine  all  of  the 
matters  as  to  whether  the  notice  of  filing 
said  petition  had  been  duly  given  and  pub- 
lished, and  to  determine  each  and  all  matters 
that  the  court  is  authorized  to  pass  upon  in 
this  proceeding.  We  also  find  that  the  no- 
tice of  filing  said  petition  has  been  duly  given 
and  published  for  the  time  and  in  the  man- 
ner prescribed  In  said  act,  and  that  the  court 
had  full  and  complete  jurisdiction  in  said 
matter.  The  court  acquired  full  and  com- 
plete jurisdiction  In  this  matter  by  due  serv- 
ice of  tbe  process  authorized  by  said  act. 
We  further  find  that  the  notice  of  the  bond 
election  was  given  as  required  by  tbe  provi- 
sions of  said  act. 

It  is  contended  by  counsel  for  the  appel- 
lant that  the  Judgment  herein  adjudges  that 
the  bonding  plan  set  forth  In  the  findings  of 
the  trial  court  and  submitted  at  the  bond 
election  by  the  irrigation  district  Is  a  "gen- 
eral plan  for  the  construction  and  acquisi- 
tion of  the  necessary  irrigation  canals  and 
works  for  carrying  out  the  puriioses  for  which 
said  irrigation  district  was  organized."  Since 
it  appears  from  tbe  allegations  of  tbe  peti- 
tion and  tbe  findings  of  the  court  that  tbe 
same  was  not  a  general  plan,  and  only  pro- 
vided for  the  acquisition  of  the  Irrigation 
works  for  a  part  of  the  land  of  the  district, 
it  l8  contended  that  the  district  is  not  per- 
mitted to  propose  or  adopt  a  plan  that  does 
not  Include  all  tbe  land  in  tbe  district  It 
appears  that  certain  of  the  landowners  in 
said  irrigation  district  have  executed  con- 
tracts of  waiver  to  the  district  It  appears 
that  those  who  have  executed  such  contracts 
are  anticipating  that  they  will  procure  water 
from  government  Irrigation  works  proposed 
to  be  established,  and  It  Is  further  shown 
that  none  of  the  parties  owning  land  within 
such  district  and  for  whom  no  provisions 
have  been  made  to  secure  water  from  the  pro- 
Iiosed  district  works,  will  be  Injured  by  way 
of  taxation,  since  the  law  provides  that  the 
costs  shall  be  apportioned  to  the  tracts  of 
land  according  to  the  benefits  received,  and 
It  api)ear8  from  the  petition  Itself  that  no 
costs  have  been  apportioned  to  tbe  lands  in- 
cluded In  the  contracts  of  waiver.  It  also 
appears  that  tbe  district  has  acted  strictly 
In  pursuance  of  the  request  of  the  owner  of 
the  land,  where  tbe  plans  do  not  provide 
water  for  any  particular  tract.  As  the  al- 
legations of  tbe  petition  are  taken  to  be  true 
in  this  case,  and  the  purpose  of  tbe  law  is 
to  secure  water  for  tbe  lands  of  tbe  district 
according  to  some  feasible  method  and  to 
charge  the  benefit  to  those  re<'eiving  tbe 
same,  that  ol>ject  will  be  acconiplishe<l.  al- 
though the  district  Itself  furnishes  only  ft 
part  of  the  water.  No  one  api)eared  in  paid 
proceedings    and   complained    of    the    plan 


adopted,  or  challenged  the  allesations  of  the 
petitioners.  But  let  us  assume  that  aome  one 
who  Is  injured  had  appeared  at  the  bearing 
and  raised  the  question,  and  it  was  admitted 
that  such  person  had  requested  such  district 
by  contract  of  waiver  to  exclude  his  land 
from  tbe  general  irrigation  scheme  proposed, 
and  therein  agreed  to  look  to  the  govern- 
ment for  hla  water,  and  bad  requested  the 
district  to  make  no  provision  for  him,  he 
certainly  could  not  complain,  aa  tbe  district 
merely  complied  with  his  request  His  re- 
quest had  been  granted,  and  tbe  district  had 
not  apportioned  any  part  of  the  costs  to  bis 
land,  for  the  reason  that  he  Is  not  to  receive 
any  benefit  for  tbe  money  expended  on  be- 
half of  the  district  On  the  other  hand,  tbe 
landowner  who  looks  to  tbe  district  for 
water  and  to  whom  the  coats  have  been  ap- 
portioned cannot  complain,  for  the  simple 
reason  that  he  is  getting  all  the  benefits  re- 
sulting from  the  plans  of  the  district  and  la 
paying  for  just  what  he  gets,  and  nothing 
more.  He  bas  no  ground  for  Insisting  that 
any  other  man  whose  land  receives  no  bene- 
fits shall  be  taxed  for  hla  benefit  He  cannot 
be  heard  to  say  that  some  other  person  must 
secure  water  througta  the  district  plan,  wliether 
be  chooses  to  or  not  In  the  case  of  Board 
of  Directors  v.  Tregea,  snpra.  the  Supreme 
Court  of  California  considers  this  same  ques- 
tion. The  Califomla  law  differs  from  our 
statute  in  that  it  providee  a  method  for  the 
exclusion  of  lands  from  the  district  after 
the  district  has  been  organized.  That  dis- 
trict voted  a  bond  Issue,  and  subsequently, 
and  before  tbe  bonds  were  sold,  about  28,000 
acres  of  land  were  excluded  from  tbe  dis- 
trict; and  the  court  there  said:  "The  identi- 
ty of  the  district  was  not  destroyed  by  tbe 
exclusion  of  a  part  of  its  lands.  Those  who 
remained  in  the  district  will  receive  all  tbe 
benefits  of  the  expenditure  of  tbe  proceeds 
of  tbe  bonds.  They  will  not  be  compelled 
to  pay  anything  for  the  benefits  of  others." 
In  the  case  at  bar,  the  lands  of  the  district 
to  which  the  proceeds  of  these  bonds  bad 
been  apportioned  will  receive  all  the  benefits 
of  such  proceeds.  They  will  not  be  com- 
pelled to  pay  anything  for  the  benefit  of  those 
lands  that  contract  with  tbe  government  for 
a  water  supply  and  have  signed  a  contract 
of  waiver. 

While  It  seems  that  the  primary  purpose 
of  tbe  Irrigation  law  was  to  organize  In  one 
district  only  such  lands  aa  can  properly 
share  in  the  same  system  «t  works,  we 
think,  under  the  liberal  construction  that 
courts  are  commanded  to  place  upon  this 
law,  that  the  owners  of  landa  properly  In- 
cluded •  In  such  district  may  waive  their 
rights  to  obtain  water  from  the  general  dis- 
trict plan  and  obtain  water  from  another 
source  and  by  means  of  a  different  plan, 
where  It  Is  clearly  shown  that  no  one  resid- 
ing within  the  district  is  In  any  manner  In- 
jure<l  or  prejudiced  thereby.  It  U  provided 
In  said  act  that  th«  court  in  this  proceeding 
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most  disregard  any  error,  Irregularity,  or 
omission  which  does  not  affect  the  substan- 
tial rights  of  the  parties.  The  Cnllfornla 
act  contains  substantially  the  same  proTl- 
sions,  and  In  Central  Irrlsatlon  District  t. 
De  Lappe,  79  Cal.  351,  21  Pac.  825,  the  court 
holds  that  the  rule  that  proceedlnRS  to  di- 
vest a  person  of  his  property  In  Invltum  are 
to  be  strictly  construed  does  not  apply  to 
proceedings  for  the  formation  of  Irrigation 
districts.  Such  provisions  are  to  be  liberally 
construed  to  carry  out  the  purposes  of  the 
law.  No  part  of  the  bond  Issue  in  this  case 
can  be  apportioned  to  the  land  whose  owner 
has  agreed  with  the  district,  to  waive  all 
claims  against  the  district  for  water  and  look 
to  the  general  government  therefor.  With- 
out the  consent  of  the  landowner  he  cannot 
be  left  out  of  the  general  plan  adopted  for 
procuring  water  for  the  district;  but  with 
bis  consent  and  the  consent  of  the  district 
he  may  be  left  out.  The  trial  court  found 
that  the  notice  of  filing  said  petition  had 
been  duly  given  and  published  for  the  time 
and  in  the  manner  prescribed  in  said  act 
We  find,  on  an  examination  of  the  record, 
that  the  court  was  fully  justified  In  making 
that  finding. 

From  the  record  It  clearly  appears  that 
each  and  every  finding  made  by  the  trial 
court  Is  fully  supported  by  the  record  and 
must  be  sustained,  and  the  Judgment  must 
be  affirmed;  and  It  Is  so  ordered.  Costs  are 
awarded  to  respondent 

STOCKSLAGER,  C.  J.,  and  AILSHIE,  J., 
concur. 


FOUNTAIN  V.  LEWISTON  NAT.  BANK 

et  al.    (THOMPSON,  Intervener). 
(Supreme  Court  of  Idaho.    Nov.  25,  1905;) 

1.  TRtlSTS  —  CONSTRrCTIVE  TRUSTS   —  FlDTJ- 

CiABY  Relations— EviDKNCE — Sufficiency. 
Where  tlie  plaintiff  Bought  to  establish  a 
trast  and  fiduciary  relation  as  having  existed  be- 
tween her  ancestor  and  one  of  the  defendants, 
and  the  evidence  showR  that  the  dealings  and 
business  transactiona  ivhich  took  place  between 
the  parties  were  at  arm's  length  and  in  the  ordi- 
nary course  of  dealing  in  business  transaction.H 
of  the  character  involved,  and  no  special,  pe- 
culiar, or  extraordinary  degree  of  trust  or  confi- 
dence appears  to  have  been  reposed  by  the  one 
Sarty  in  the  other,  and  a  fair  marlcet  price  has 
ecn  paid,  and  the  transaction  has  been  made 
In  the  open  and  with  the  full  knowle<lge  of  the 
nature  thereof  and  all  the  facts  surrounding 
the  same,  and  the  transaction  api)ears  upon  Us 
face  to  have  been  equitable  and  just,  the  finding 
of  the  court  that  no  trust  or  fiduciary  relation 
existed  between  the  parties  cannot  be  disturbed 
on  appeal. 

[Ed.   Note. — For  cases  in  point,  see  vol.  35, 
Cent.  Dig.  Mortgage-s  IS  lOS-111.] 

2.  AovEBSB    Possession  —  EsTBT— Defective 
Conveyance. 

Where  >I.  owed  to  the  bank  the  principal 
end  interest  on  an  overdue  mortenge  previously 
executed,  and  on  October  18,  IHS'X  executed  to 
the  bank  a  warranty  deed  of  conveyance  of  the 

£  remises  covered  by  the  mortgage  for  the  stipu- 
ited  consideration  of  the  amount  of  principal 


and  interest  then  due,  and  on  the  same  date 
took  a  written  agreement  and  contract  from  the 
bank,  giving  M.  the  option  until  June  18,  1890. 
to  repurchase  the  premises  for  the  amount  of 
principal  and  interest  named  as  the  considera- 
tion for  the  deed,  and  thereafter  and  on  March 
28,  18!)0,  in  consideration  of  the  further  sum  of 
more  than  $1,700,  executed  what  purported  to 
be  a  release  of  the  agreement  and  contract  for 
purchase  of  date  October  18,  18S0,  and  all  the 
parties  to  these  several  transactions  understood 
and  believed  tliat  the  conveyance  and  purported 
release  amounted  to  a  transfer  of  both  the  legal 
and  equitable  title  from  M.  to  the  bank,  and 
thereupon  the  bank  and  its  successors  in  in- 
terest, with  full  knowledge  and  consent  of  M., 
entered  into  the  sole,  exclusive,  and  open  pos- 
session of  the  premises,  and  continued  such 
possession  uninterruptedly,  and  with  the  knowl- 
edge and  consent  of,  and  without  objection 
from  M.,  held,  that  the  posseasion  by  the  bank 
and  its  successors  was  adverse  and  hostile  to 
any  and  all  claim  of  title  or  possession  by  M. 
and  her  heirs,  and  that  such  adverse  possession 
did,  upon  the  lapse  of  the  statutory  period  of 
five  years,  constitute  a  complete  bar  to  an  ac- 
tion by  M.'s  heirs  to  redeem  the  property. 

3.  Same. 

Where  the  full  purchase  price  agreed  upon 
was  at  the  time  paid^  and  the  purchaser  took 
possession  under  written  instruments,  wliich 
both  the  vendor  and  vendee  at  the  time  thought 
sufficient  to  pass  both  the  legal  and  equitable 
title  to  tlte  premises,  the  possession  so  taken 
and  maintained  will  be  held  to  ba^■e  been  ad- 
verse to  the  vendor,  although  it  should  there- 
after appear  that  the  writings  under  which  the 
possession  was  taken  did  not  amount  to  the 
transfer  of  title,  but  was  in  law  only  a  mort- 
gage. 

[Ed.  Note. — For  cases  in  point,  see__  vol.  1, 
Cent.  Dig.  Adverse  Possession,  {§  451-454.] 

4.  Same— Intent. 

In  such  case,  even  though  it  should  be  con- 
ceded that  the  entry  was  not  made  under  an  ab- 
solute title,  it  is  clear  that  it  was  done  under 
color  of  title  and  without  any  purpose  of  ever  re- 
storing possession  to  the  vendor,  aud  is  therefore 
sufficient  to  initiate  an  adverse  possession. 

[Ed.  Note. — For  coses  in  point,  see  vol.  1, 
Cent.  Dig.  Adverse  Possession,  gj  451-4.'>4.] 

5.  Limitation  of  Actions  —  Action  to  Re- 
deem. 

Under  the  facts  of  this  case,  held,  that  the 
defendants  have  maintained  an  adverse  pos- 
session for  about  10  years  prior  to  the  com- 
mencement of  the  plaintiff's  action,  and  that 
the  same  constituted  a  bar  to  the  prosfoution 
of  plaintiff's  action,  under  the  provisions  of 
sections  4030  and  4037,  Itev.  St.  1887. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Nez  Perce 
County ;  E.  C.  Steele,  Judge. 

Action  by  Mary  A.  Fountain  against  the 
Lewiston  National  Bank  and  others,  in  which 
G.  W.  Thompson  intervened.  From  an  owler 
for  the  Intervener  and  defendants,  plaintlfl' 
appeals.    Afl9rmed. 

The  record  brings  to  this  court  the  second 
amended  complaint  of  the  plaintiff,  and  the 
Cttu.«e  of  action  therein  stated  Is  one  to  have 
a  deed  absolute  on  its  face  declared  a  mort- 
gage, and  praying  for  a  decree  permitting 
the  plaintiff  to  redeem  the  lands  and  premises 
covered  by  such  conveyance.  The  tract  of 
land  conveyed  is  100  acres,  which  was  at 
that  time  adjoining  the  city  of  Lewiston, 
and  is  now  included  within  the  corjiorate 
limits  thereof.     A  detailed   history   of  the 
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facts  to  be  considered  in  the  determination 
of  this  appeal  Is  set  out  in  the  court's  find- 
ings. Findings  numbered  8  and  9  are  as 
follows: 

"(8)  That  on  the  27th  day  of  July,  188S,  the 
said  Mary  McQueen  executed  and  delivered 
to  William  F.  Kettenbach,  Sr.,  a  mortgage, 
bearing  date  on  that  day,  wherein  and  where- 
by she  mortgaged  to  said  William  F.  Ketten- 
bach, Sr.,  the  real  property  described  in  the 
said  second  amended  complaint  in  this  action, 
to  secure  the  payment  of  the  principal  sum 
of  $1,250  and  interest;  that  said  mortgage 
was  recorded  July  28,  1888,  In  the  recorder's 
office  of  Nez  Perce  county,  state  of  Idaho,  In 
Volume  55  of  Mortgages,  at  page  103;  that 
the  indebtedness  which  said  mortgage  se- 
cured was  evidenced  by  a  promissory  note  of 
said  Mary  McQueen,  payable  to  said  Wil- 
liam F.  Kettenbach,  Sr.,  or  order,  and  the 
said  promissory  note  was  thereafter,  by  the 
said  William  F.  Kettenbach,  St.,  for  value, 
assigned  and  delivered  to  the  defendant  the 
Lewiston  National  Bank,  and  the  said  bank 
was  the  owner  and  holder  of  said  promissory 
note  and  said  mortgage,  on  the  18tb  day  of 
October,  1889,  and  no  part  of  the  same  bad 
then  been  paid. 

"(9)  That  on  the  18th  day  of  October,  1889, 
the  said  Mary  McQueen  executed  and  de- 
livered to  said  bank  a  warranty  deed,  where- 
in and  whereby  she  conveyed  and  warranted 
to  said  Lewiston  National  Bank  the  real 
property  described  In  the  said  complaint  In 
this  action.  That  the  said  deed  was  made  in 
consideration  of  the  sum  of  $1,468.75,  that 
being  the  amount  due  on  that  date  upon  said 
promissory  note  secured  by  mortgage  as 
aforesaid,  and  for  the  consideration  that  the 
bank  would  execute  with  the  said  Mary  Mc- 
Queen a  written  agreement,  hereinafter  men- 
tioned, for  reconveyance  of  said  property  to 
said  Mary  McQueen.  That  the  said  deed  was 
acknowledged  by  said  Mary  McQueen,  and 
her  acknowledgment  thereto  certified,  so  as 
to  entitle  the  same  to  be  recorded,  and  the 
same  was  recorded  October  18,  1889,  in  the 
recorder's  office  of  Nez  Perce  county,  in  Book 
.'54  of  Deeds,  at  page  535.  That  on  the  execu- 
tion and  delivery  of  said  deed  by  the  said 
Mary  McQueen  to  the  said  bank  the  said  bank 
rewived  the  same  In  full  satisfaction  and  dis- 
charge of  the  indebte<lness  theretofore  owing 
by  the  said  Mary  McQueen  to  the  said  bank, 
and  said  bank  thereupon  surrendered  and 
delivered  the  said  note  of  the  said  Mary  Mc- 
Queen to  her,  and  took  no  other  note  in  the 
place  thereof,  and  caused  an  entry  to  be  made 
In  Its  registry  of  said  note  that  the  same  had 
been  paid,  and  caused  said  real  estate  in- 
cumbered by  the  said  mortgage  to  be  register- 
ed in  its  books  as  real  estate,  and  stated 
therein  that  the  same  was  acquired  October 
18.  1889.  That  on  the  said  18th  day  of  Oc- 
tober. 1889.  the  said  Lewiston  National  Bank 
executed  with  the  said  Mary  McQueen  a  cer- 
tain Instrument  In  writing,  wherein  and 
whereby  the  said  bank  promised  and  agreed 


to  convey  the  said  real  estate  to  the  said 
Mary  McQueen  on  the  payment,  by  June  18, 
1800,  by  her,  of  $1,408.75,  with  Interest  there- 
on from  October  18,  1889,  until  paid  at  the 
rate  of  IVi  pcr  cent,  per  month,  and  all  taxes 
and  assessments  of  whatsoever  nature  which 
were  or  might  become  due  upon  the  said  real 
estate,  and  that  she,  while  not  in  default  of 
such  payment,  might  hare  possession  of  the 
lands,  and  she,  the  said  Mai7  McQueen,  in 
and  by  said  written  agreement,  promised  and 
agreed  to  pay  the  said  sum  and  Interest  on 
the  18th  day  of  June,  1890,  and  the  taxes  and 
assessments  as  aforesaid,  and  the  said  last- 
nieutloned  Instrument  was  duly  acknowledged 
by  the  parties  thereto,  and  their  acknowl- 
edgments were  duly  certified  thereon,  so  as 
to  entitle  the  same  to  be  recorded,  and  it  was 
thereafter  delivered  to  the  said  Mary  Mc- 
Queen, and  was  thereupon,  at  her  request, 
filed  for  record  and  recorded  In  the  recorder's 
office  of  Nez  Perce  county,  state  of  Idaho,  on 
the  18th  day  of  October,  1889.  That  it  was 
the  agreed  and  expressed  purpose  of  the  par- 
ties to  the  said  last-mentioned  deed  and  con- 
tract to  place  the  title  to  the  real  estate 
therein  described  in  the  said  bank  In  such 
a  way  as  to  save  the  necessity  of  a  fore- 
closure suit  for  the  purpose  of  vesting  tlie 
title  in  said  bank,  in  case  Mary  McQueen 
should  not  make  the  payments  stipulated  in 
said  contract;  that  the  consideration  ex- 
pressed In  said  deed,  coupled  with  the  privi- 
lege given  by  the  said  bank  to  the  said  Mary 
McQueen  in  the  said  contract,  represented 
at  that  date  the  reasonable  value  of  the  real 
estate  therein  described.  That  thereafter, 
and  on  the  14tb  day  of  March,  1890,  the  said 
Mary  McQueen  executed  what  is  commonly 
known  as  a  'Bond  for  a  Deed,'  wherein  and 
whereby  she  obligated  herself  unto  said  Wil- 
liam F.  Kettenbach,  Sr.,  to  make,  execute, 
and  deliver  unto  him  a  good  and  sufficient 
conveyance,  with  the  usual  covenants  of  war- 
ranty, of  the  land  described  In  the  said  mort- 
gage and  said  warranty  deed  dated  October 
18,  1889,  In  consideration  of  the  sum  of 
$3,300.  At  the  time  of  the  execution  of  said 
l)ond  for  deed  it  was  agreed  and  understood 
by  the  parties  that  the  consideration  of  $3,.300 
therein  named  consisted  of  the  amount  speci- 
fied In  the  bond  for  deed  aforesaid,  dated 
October  18.  1889.  with  Interest  thereon  until 
the  time  of  the  payment  of  said  .$3..S00.  less 
taxes  on  the  property  described  In  said  bond 
for  deed  which  the  bank  bad  paid  since  the 
18th  of  October,  1889,  and  the  balance  of 
said  $3,300.  whatever  It  should  be,  to  be 
paid  In  cash,  and  that  the  said  Mary"  Mc- 
Queen should  execute  and  deliver  her  deed 
as  called  for  In  said  bond  for  deed  dated 
March  14,  1890,  on  payment  to  her  In  cash 
of  the  balance  of  the  sum  of  $3..300  over  and 
above  the  amount  named  in  said  bond  for 
deed  dated  October  18,  1889,  with  Interest 
and  less  the  taxes  which  the  bank  had  paid. 
That  said  bond  for  deed,  dated  March  14. 
1890,    was   secured   in    the   interest   of    the 
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Iicwlston  National  Bnnk  for  the  purpose  of 
procuring  a  release  of  Mai?  McQueen's  rlgbt 
to  purcbase  the  said  land  under  the  bond  for 
deed  dated  March  18,  1889.  That  said  Wll- 
Ham  F.  Kettenbach,  Sr.,  Indorsed  on  the  back 
of  said  bond  for  deed,  dated  March  14,  1890, 
the  following  Instructions  to  Frank  "W.  Ket- 
tenbach. to  wit:  'The  bank  has  a  deed ;  just 
canceled  the  old  bond ;  that  will  make  It  all 
right.'  That  on  or  about  the  14th  day  of 
March,  1880,  and  prior  to  the  conveyance 
hereinafter  mentioned,  from  the  Lewlston 
National  Bank  to  C.  J.  Smith,  the  said  bank 
agreed  to  sell  and  convey  the  real  estate  de- 
scribed in  said  deed  of  October  18,  1889,  and 
other  real  estate,  to  William  F.  Kettenbach, 
Sr.,  for  a  consideration  which  was  to  equal 
ttie  amount  that  the  said  lands  had  cost  the 
said  bank.  That  thereafter,  and  prior  to  the 
time  the  said  Lewlston  National  Bank  oon- 
Teyed  the  said  lands  to  the  said  William  F. 
Kettenbach,  Sr.,  pursuant  to  the  said  agree- 
ment of  purchase  last  mentl<med,  the  said 
William  F.  Kettenbach,  Sr.,  made  sale  of  the 
said  lands  and  other  lands  to  the  defendant 
C.  J.  Smith,  and  the  transactions  were  closed 
at  the  request  of  William  F.  Kettenbach,  Sr., 
by  a  conveyance  from  the  said  Lewistoa 
National  Bank  direct  to  the  said  C.  J.  Smitti, 
without  any  conveyance  having  been  made  by 
the  said  bank  to  the  said  William  F.  Ketten- 
bach, Sr.  That  said  conveyance  to  said  de- 
fendant C.  J.  Smith  by  the  Lewlston  National 
Bank  bore  date  of  March  24,  1890,  and  was 
executed  by  the  said  bank  by  said  William  F. 
Kettenbach,  Sr.,  its  cashier,  at  Portland,  in 
the  state  of  Oregon,  and  was  forwarded  by 
the  said  William  F.  Kettenbach,  Sr.,  to  the 
Lewlston  National  Bank  at  Lewlston,  Idaho, 
where  the  same  was  delivered  by  the  said 
bank  by  filing  the  same  for  record  in  the 
recorder's  office  of  Nez  Perce  county,  state  of 
Idaho,  on  April  3d,  1890,  when  the  same  was 
duly  recorded  in  said  recorder's  office  In  a 
volume  kept  therein  for  the  recording  of 
deeds.  That  on  the  29th  day  of  March  and 
the  1st  day  of  April,  1890,  the  said  Mary 
McQueen  was  released  by  said  bank  from  all 
liability.  If  any,  to  it,  and  was  paid,  dated 
March  14,  1800,  the  difference  between  the 
principal  sum  named  In  said  bond  for  deed 
pursuant  to  said  bond  for  a  deed,  dated 
October  18,  1889,  and  interest  thereon  at  V)i 
per  cent,  per  month  from  that  date  until  the 
dates  of  such  payment,  less  the  taxes  the 
bnnk  had  paid  on  said  lands  and  the  sum  of 
$3,.30O,  which  dlflference  amounted  to  about 
the  sum  of  $1,712.05,  which  was  paid  to  her 
in  cash,  and  in  consideration  thereof  she 
delivered  to  the  said  Lewlston  National  Bank 
the  said  bond  for  deed  dated  October  18, 
1889,  with  the  following  Indorsement  written 
and  signed  thereon  by  her,  and  sworn  to  by 
her  before  the  probate  Judge  of  said  Nes 
Perce  county,  to  wit: 

"  'For  value  received,  I  hereby  release  the 
within  obligation,  and  direct  that  the  county 


recorder  of  Nez  Perce  county  release  the 
same  on  the  records.    Mary  McQueen. 

"'Territory  of  Idaho,  County  of  Nea 
Perce — ss :  Mary  McQueen,  being  first  duly 
sworn,  deposes  and  says  that  she  is  a  party 
to  the  within  agreement,  and  that  the  above 
release  was  made  for  the  purpose  therein 
mentioned.    Mary  McQueen. 

"  'Subscribed  and  sworn  to  before  me  this 
28th  day  of  March,  1800.  W.  M.  Rice,  Pro- 
bate Judge.' 

"That  thereupon  the  said  bond  for  deed 
last  mentioned,  together  with  the  indorse- 
ment of  release  and  verification  thereof, 
as  aforesaid,  was  filed  for  record  In  the  re- 
corder's office  of  Nez  Perce  county,  state  of 
Idaho,  on  the  20th  day  of  March,  1890,  and 
tlie  said  Indorsement  of  release  and  affi- 
davit were  recorded  in  Book  B  of  Miscellan- 
eous Records  in  said  office,  at  page  15,  on 
the  margin  of  the  original  record  of  said  con- 
tract That  said  Mary  McQueen  received  and 
was  paid  the  full  consideration  called  for  in 
said  Irand  for  deed  dated  March  14, 1880,  and 
the  consideration  so  received  by  her  for  the 
real  estate  therein  described  represented  the 
full  yalue  of  the  said  lands  at  that  time,  and 
the  full  market  value  thereof.  That  it  waa 
the  intention  of  the  said  Mary  McQueen,  at 
the  time  she  indorsed  said  release  on  said 
bond  for  deed  of  October  18,  1889,  and  swore 
to  the  same  liefore  the  probate  Judge  as  afore- 
said, and  delivered  the  same,  to  cause  the 
RiMolute  title  to  the  real  estate  described  in 
said  bond  for  deed  to  be  vested  in  the  Lewis- 
ton  National  Bank,  free  and  clear  of  any 
title,  claim,  interest,  or  demand  on  her  party, 
and  the  said  bank  and  the  said  William  F. 
Kettenbacli,  Sr.,  believed  that  sncb  was  the 
efCect  of  the  transaction,  and  the  said  Mary 
McQueen  believed  she  had  caused  the  said 
lands  to  be  conveyed  absolutely  to  the  said 
bank.  That  during  the  month  of  March, 
1890,  said  William  F.  Kettenbach,  Sr.,  was 
the  cashier  of  said  bank,  and  the  defendant 
Frank  W.  Kettenbach  was  the  assistant  cash- 
ier of  said  bank,  and  in  the  transactions  con- 
cerning the  said  lands  the  said  Prank  W. 
Kettenbach  represented  the  said  bank  and 
the  said  William  F.  Kettenbach,  Sr.  That 
said  deed  to  C.  J.  Smith  was  a  warranty  deed, 
and  was  made  to  him  in  terms  absolute  upon 
Its  face,  but  in  fact  to  be  held  by  him  in  trust 
for  the  use  and  benefit  of  himself  and  William 
F.  Kettenbach,  Sr.,  Jonathan  Bourne,  Jr.,  S. 
L,  Darrln,  C.  E.  S.  Wood,  K.  A.  G.  McKinzIe, 
and  others  who  had  contributed  to  the  pay- 
ment of  the  purchase  price  of  said  lands, 
which  was  paid  as  the  consideration  of  the 
deed  that  was  made  to  said  C.  J.  Smith. 
That  the  defendant  Frank  W.  Kettenbach 
and  C.  J.  Smith  were  not,  nor  were  either  of 
them,  members  of  the  aaaoclation  or  syndi- 
cate, or  one  of  the  persons  for  whose  use 
said  C.  J.  Smith  held  the  title  to  said  lands 
when  be  acquired  the  same  in  1890." 

The  court  further  finds ;  "oniat  very  soon 
after  the  29th  day  of  March,  1890,  and  pur- 
suant to  the  purchase  of  said  lands  made 
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from  the  Bald  Mary  McQueen,  and  payment 
tberefor  made  ber  as  aforesaid,  the  said  0. 
J.  Smith,  with  her  knowledge  and  consent, 
took  poBsession  of  said  lands  and  the  said 
C  J.  Smith  has  thence  hitherto  held  the  sole, 
notorious,  actual,  adverse,  exclusive,  peace- 
able, and  hostile  possession  of  said  lands, 
and  paid  all  taxes  of  every  native  wblcb 
have  been  levied  or  assessed  thereon,  before 
the  delinquency  thereof,  and  changed  the 
nature  pf  the  improvements  on  said  lands, 
removed  fences  surrounding  the  same  there- 
from and  placed  other  structiures  thereon, 
and  since  on  or  about  November,  1893,  leased 
the  said  lands  to  J.  D.  C.  Tbeissen,  who  oc- 
cupled  and  possessed  the  same  under  such 
lease  from  time  to  time,  until  the  commence- 
ment of  this  action,  with  the  knowledge  and 
acquiescence  of  the  said  Mary  McQueen  at 
all  times  until  her  death,  and  the  knowledge 
and  acquiescence  of  the  plaintUC  In  this  ac< 
tlon.  That  the  said  J.  D.  C.  Thelssen  at  all 
of  the  said  times  used  said  lands  for  pastur- 
age, keeping  thereon  many  thousand  bead  of 
sheep,  shearing  them  and  feeding  them, 
and  erecting  thereon  corrals,  feeding  troughs, 
sheds  for  the  keeping  of  feed,  and  in  which 
were  stored  many  tons  of  wool  and  feed  at 
different  seasons  of  the  year.  •  •  • "  The 
court  also  finds  that  the  total  sum  paid  to 
Mary  McQueen  for  this  tract  of  land  waa  the 
full  and  fair  value  of  the  peopertj  at  the 
time  of  the  transaction. 

The  appellant,  Mary  A.  Fountain,  is  the 
sole  surviving  belr  of  Mary  McQueen.  Judg- 
ment was  rendered  and  entered  In  favor  of 
the  defendants  and  against  the  plaintiff. 
Plaintiff  appealed  from  the  judgment,  and 
from  an  order  denying  her  motion  for  a  new 
trial.    Affirmed. 

Bender  &  Lingenfelter,  for  appellant 
James  E.  Babb,  for  respondent  bank  and 
others.  Ben  F.  Tweedy  and  F.  D.  Culver, 
for  respondent  Thompson. 

AILSHIB,  J.  (after  making  the  foregoing 
statement).  After  an  extended  and  laborious 
examination  of  the  record,  350  pages  of 
briefs,  and  scores  of  authorities,  we  are  con- 
vinced that,  however  tbe  other  questions 
raised  might  be  resolved,  still  the  appellant 
could  not  recover,  on  account  of  the  bar  of 
the  statute  of  limitations.  It  Is  quite  clearly 
estabUshed  that  William  F.  Ketteubacb,  Sr., 
did  not  at  any  time  during  this  transaction 
occupy  or  assume  a  fiduciary  relation  toward 
Mary  McQueen.  Tbe  dealings  and  business 
transactions  which  took  place  between  them 
were  at  arm's  length  in  the  ordinary  course 
of  dealing  In  business  transactions  of  the 
character  involved,  and  no  special,  peculiar, 
or  extraordinary  degree  of  trust  or  confidence 
appears  to  have  been  reposed  in  Kettenbach 
by  Mary  McQueen.  She  was  a  woman  of 
ripe  years,  large  experience,  wide  observa- 
tion, and  more  than  average  business  capaci- 
ty and  Intelligence.  All  of  her  contracts 
and  agreements  with  Kettenbach  and  the 


bank  were  reduced  to  writing  and  placed  of 
record,  and  It  clearly  appears  that  she  was 
dealt  with  fairly,  and  was  at  tbe  time  satis- 
fled  with  tbe  outcome  of  tbe  transaction. 
The  evidence  abundantly  supports  tbe  court's 
finding  that  no  trust  or  fiduciary  relation  ex- 
isted betwe«i  Kettenbach  and  Mary  Mc- 
Queen. In  such  a  case  the  finding  of  the 
trial  court  would  not  be  disturbed  unless  it 
amounted  to  a  substantial  departure  from 
the  facts  clearly  established  by  the  evidence. 
Morrow  v.  Matthew  (Idaho)  79  Pac.  201; 
Stuart  V.  Hauser  (Idaho  majority  and  dis- 
senting opinions)  72  Pac.  719;  Mayhew  v. 
Burke,  3  Idaho,  333,  29  Pac.  106;  Deeds  v. 
Stephens  (Idaho)  79  Pac.  79.  Counsel  for 
appellant  cite  and  quote  from  Smitz  v.  Leop- 
old (Minn.)  63  N.  W.  719,  King  v.  Remington 
(Minn.)  29  N.  W.  352,  Kirby  v.  Lakeshore 
R.  R.,  120  U.  S.  130,  T  Sup.  Ct  430,  30  U 
Ed.  6C9,  and  Lant  v.  Manley,  75  Fed.  63.% 
21  C.  C.  A.  457,  in  siipi)ort  of  tlie  contention 
that  a  trust  and  fiduciary  relation  existed 
between  Kettenbach  and  Mary  McQueen.  We 
think  these  authorities  correctly  state  the 
principle  of  law,  but,  as  we  read  the  record 
before  us,  the  facts  of  this  case  do  not  bring 
It  within  the  principle  announced  by  these 
authorities. 

Passing  how  to  a  consideration  of  the  bar 
of  tbe  statute,  we  find  that  the  lands  over 
which  this  litigation  is  pending  were  un- 
occupied, semlarld  lands  adjoining  the  city 
of  Lewiston.  The  lands  were  In  this  con- 
dition on  March  2S,  1800,  when  Mary  Mc- 
Queen Indorsed  her  release  on  the  agree- 
ment of  October  18,  1889.  By  the  agree- 
ment of  October  18,  1889,  it  was  provided 
"that  tbe  party  of  the  second  part  [Mary 
McQueen]  Is  to  have  immediate  possession 
of  the  said  premises."  This  seems  to  have 
been  a  recognition  at  the  time  and  among  tbe 
parties  thereto  of  tbe  bank's  right  of  pos- 
session in  tbe  absence  of  this  stipulation. 
No  further  specific  acts  of  control  or  owner- 
ship, other  than  payments  of  taxes,  appear  to 
have  been  exercised  by  either  party  until 
1893.  In  tbe  latter  year  C.  J.  Smith,  tbe 
purchaser  from  Kettenbach  and  the  bank, 
let  this  land  along  with  a  large  tract  of  ad- 
joining lands  to  J.  D.  C.  Tbeissen.  Thiessen 
used  and  occupied  the  land,  from  that  time 
till  the  trial  of  the  cause,  for  a  sheep  camp 
and  grazing  purposes.  He  occupied  and  used 
tbe  land  during  the  winter  and  spring  months 
each  year,  and  kept  large  quantities  of  wool 
and  feed  for  his  sheep  stored  there.  Mary  Mc- 
Queen, and  also  tbe  plalntlfT,  lived  near  tbe 
land  and  had  actual  notice  that  it  was  being 
occupied  and  used,  and  not  only  this,  but 
Thiessen  caused  all  other  stock  to  be  ex- 
cluded from  and  kept  off  of  the  premises. 
This  occupation  and  possession  continued  for 
10  years  undisturbed,  unquestioned,  unin- 
terrupted, and  exclusive  Tbe  appellant  does 
not  controvert  the  fact  that  respondents 
were,  during  this  x>eriod  of  time,  in  posses- 
sion of  tbe  premises.    Appellant  does  argue 
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with  great  earnestneas  that  the  posseairioii 
was  not  adverse,  but  was,  on  the  other  hand, 
subordinate  to  and  agreeable  with  the  title 
and  poesesslon  of  Mary  McQneen.  It  la 
contended  that  respondents  could  not  claim 
title  through  and  by  virtue  of  the  trans- 
actions with  and  transfer  from  the  grantor, 
and  at  the  same  time  hold  possession  there- 
under adversely  to  the  title  and  interest 
of  such  grantor.  Upon  this  contention  the 
whole  question  rests. 

In  support  of  the  contention  that  respond- 
ent's possession  was  agreeable  and  pursuant 
to  the  title  and  possession  ot  Mary  Mc- 
Queen, counsel  cite:  Farisb  t.  Coon,  40  CaL 
33:  Kerns  r.  McKean  (Oal.)  4  Pac  404; 
Kerns  ▼.  Dean  (Cal.)  19  Pac.  817;  Southern 
CaL  By.  Co.  ▼.  Slauson  (Cal.)  68  Pae.  106: 
Davis  T.  Davanney,  7  Idaho,  742,  G5  Pac. 
500;  Kirk  v.  Smith,  9  Wheat.  288,  6  L.  Ed. 
81;  Alexander  v.  Wheeler,  69  Ala.  341;  Al- 
len V.  Smith,  6  Blackf.  S28;.  Armstrong  r. 
Rlsteau's  Lessee,  5  Md.  279,  69  Am.  Dec. 
115;  Clarke  v.  McClure,  10  Grat  310;  Potts 
▼.  Coleman,  67  Aia.  228;  and  4  Rose's  Notes 
on  U.  S.  Reports,  p.  505.  In  Parish  v.  Coon 
the  party  claiming  under  adverse  possession 
ihad  located  school  land  warrants  on  tide 
lands  wliich  belonged  to  the  state  of  Cali- 
fornia. Under  the  statute,  however,  school 
land  warrants  could  only  be  located  on 
land  belonging  to  tlie  United  States,  and  it 
was  held  that  a  location  on  any  other  lands 
was  null  and  void  as  against  the  true  owner, 
and  that  it  was  Impossible  for  the  locator  to 
acquire  adverse  possession,  for  the  i-eason 
that  be  would  be  under  the  necessity  of  in- 
itiating and  maintaining  such  possession  by 
an  act  or  acts  of  trespass.  It  was  also 
held  In  that  case  that  such  a  location  did 
not  amount  to  a  color  of  title.  In  Kerns  v. 
McKean  "by  the  terms  of  a  written  con- 
tract for  the  sale  of  land  A.  [from  whom 
plaintur  claimed]  was  authorized,  on  de- 
fault In  the  payment  of  principal  or  in- 
terest by  B.  [under  whom  defendant  claim- 
ed), to  declare  the  contract  forfeited  and 
ended,  by  depositing  a  written  notice  to  that 
effect  In  the  county  recorder's  office,  and 
immediately  thereupon  he  should  be  at 
liberty  and  have  the  right  to  re-enter  into 
free  and  full  possession  of  the  premises,  and 
be  restored  to  bis  former  estate  therein; 
and,  said  default  occurring,  A.  did  file  the  no- 
tice as  allowed  by  the  agreement,"  and  it 
was  held  that  A.  thereby  became  entitled  to 
the  right  of  possession  of  the  land  and  the 
recovery  thereof,  and  that  B.,  while  holding 
under  such  executory  contract,  was  not  In 
adverse  possession  of  the  premises.  Kerns 
V.  Dean  involves  the  same  state  of  facts 
passed  upon  In  Kerns  v.  McKean,  and  the 
court  again  said:  "Defendant  having  enter- 
ed into  possession  under  contract  with  the 
vendor,  bis  holding  cannot  be  adverse,  unless 
its  hostility  has  been  manifested  by  un- 
equivocal acts  brought  expressly,  or  by  legal 


Implication,  to  the  vendor's  knowledge."  In 
Southern  California  R.  Co.  v.  Slauson  both 
the  facts  and  conclusion  of  the  court  are 
sufficiently  stated  in  the  third  paragraph 
of  the  syllabus  to  give  the  view  of  the  court 
upon  the  possession  or  adverse  possession 
as  there  discussed.  It  is  said:  "A  railroad 
company  and  a  landowner  agreed  that,  if  the 
former  would  lay  Its  tracks  over  the  land 
and  put  in  a  station,  the  owner  would  make 
a  deed  of  the  right  of  way;  and  thereafter 
the  road  was  built  and  operated,  but  no 
station  was  built  nor  did  trains  stop  on  the 
land.  Held  that,  the  railroad  having  gone 
into  possession  under  permission  and  In 
conbonance  with  the  owner's  title,  which 
tt  was  not  to  have  until  the  performance 
of  conditions  which  had  not  been  performed, 
the  possession  of  the  railroad  was  not  ad- 
verse to  the  owner."  In  Davis  v.  Davanney 
the  claim  of  adverse  possession  was  predicat- 
ed upon  a  possession  of  some  six  years, 
held  under  a  contract  to  purchase  the  prem- 
ises, which  consisted  of  a  dam  and  Irrigation 
ditch  and  land  lying  under  the  ditch.  This 
court  held  In  that  case  that  a  title  by  ad- 
verse possession  or  prescription  could  not  be 
obtained  by  permissive  use  and  occupation. 
An  examination  of  the  other  cases  cited  by 
appellant  discloses  that  the  same  principle 
runs  through  those  cases  that  has  been  uni- 
formly maintained  In  the  cases  Just  re- 
viewed. The  principle  upheld  In  all  these 
cases — and  I  take  It  to  be  a  well-established 
principle  of  law — is  that  wherever  the  claim- 
ant enters  into  possession  under  an  agree- 
ment or  contract,  whereby  In  any  event,  or 
upon  the  happening  of  any  contingency,  he 
may  be  under  the  duty  or  necessity  of  re- 
storing possession  to  the  grantor  or  true 
owner  of  the  premises,  then  and  in  that  case 
his  possession  Is  the  possession  of  his  grantor 
or  the  true  owner,  and  cannot  be  considered 
as  adverse  to  the  possession  of  him  under 
and  from  whom  he  received  his  possession. 
The  citation  from  Rose's  Notes  is  an  extract 
from  Zeller's  Lessee  v.  Eckert,  4  How.  289, 
11  L.  Ed.  979,  where  It  is  said :  "When  one 
enters  In  privity  with  the  owner,  the  statute 
does  not  begin  to  run  until  there  is  a  clear, 
positive,  open  disavowal  of  his  title  brought 
home  to  his  knowledge."  This  is  undoubted- 
ly a  correct  statement  of  the  law,  but  there 
seems  to  have  been  more  or  less  confusion 
among  the  courts  as  to  Just  when  a  person 
enters  or  holds  privity  with  a  grantor  or 
adversely  to  him.  It  is  clear,  however,  up- 
on principle,  that  one  who  purcha.ses  a  tract 
of  land  and  pays  the  purchase  price  and  en- 
ters Into  the  possession  thereof,  believing  he 
has  title  whether  he  receives  a  good  deed  of 
conveyance,  an  imperfect  one,  or  no  deed  at 
all,  nevertheless  enters  Into  a  possession  ad- 
versely to  the  vendor  and  all  the  rest  of  the 
world ;  and,  while  the  entry  is  made  with  the 
permission  of  the  owner,  it  Is  from  that 
moment  adverse  to  him,  and  an  adverse  and 
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hostile  possession  Is  the  real  Intent  of  the 
party  to  such  a  contract.  A  i)hase  of  this 
clinracter  of  entry  and  possession  is  consider- 
ed m  Merryman  v.  Bourne,  76  U.  S.  592,  19 
li.  Ed.  083;  Bybee  v.  Oregon  &  Cal.  R.  Co. 
139  U.  S.  663,  11  Sup.  Ct.  641,  35  L.  Ed.  309 ; 
O.  S.  L.  R.  Co.  V.  Quigley  (Idaho)  80  Pac.  401. 

The  case  at  bar  differs  somewhat  In  Its 
facts  and  circumstances  from  any  of  the  cases 
cited.  Here,  whatever  a  court  might  hold 
as  to  the  legal  effect  of  the  deed  and  agree- 
ment of  October  18,  1889,  and  the  release  of 
March  28,  1890,  the  fact  remains  that  from 
and  after  the  latter  date  all  the  parties  to 
these  transactions  understood  and  believed 
that  l>oth  the  legal  and  equitable  title  to  this 
property  bad  passed  from  the  grantor,  Mary 
McQueen,  to  the  Lewlston  National  Banli, 
and  they  thereafter  dealt  with  reference  to 
the  property  on  that  theory.  The  full  pur- 
chase price  as  agreed  upon  was  paid  by  the 
bank  and  received  by  the  vendor,  and  the 
bank  and  Its  successor  received  and  main- 
tained the  peaceable,  open,  and  uninterrupted 
possession  continuously  thereafter  until  the 
commencement  of  this  action.  This  posses- 
sion was  surrendered  by  the  vendor,  and 
taken  up  by  the  vendee  with  the  knowledge 
that  the  full  purchase  price  bad  been  paid, 
and  under  the  belief  that  a  good  title  bad 
passed.  Under  this  state  of  facts  Is  the  sub- 
sequent possession  of  the  vendee  adverse  to 
the  vendor?  It  must  be  admitted  as  set- 
tied  law  that  the  possession  of  a  mortgagee, 
acquired  by  reason  of  being  mortgagee,  is 
the  possession  of  the  mortgagor,  and  cannot 
become  adverse  to  him.  1  Cyc.  1071,  and  au- 
thorities cited.  It  has  also  been  quite  gen- 
erally held  that  an  entry  under  color  of  ti- 
tle Is  sufficient  on  which  to  predicate  ad- 
verse possession.  1  Cyc.  1082-1085,  and  au- 
thorities cited. 

The  question  here,  then.  Is  reduced  to  a 
somewhat  simpler  form,  viz. :  Did  the  bank 
or  its  successor  in  Interest  enter  and  hold 
possession  as  mortgagee,  or  as  purchaser  witb 
title,  or  under  color  of  title?  There  is  no 
doubt  but  that  all  the  parties  thought  the 
bank  was  talking  possession  as  purchaser  with 
title.  If,  then,  what  they  supposed  was  ti- 
tle should  prove  to  be  only  color  of  title, 
with  reason,  and  not  without  authority,  we 
must  say  the  possession  so  taken  and  main- 
tained was  adverse  and  hostile  to  the  ap- 
pellant and  her  ancestor,  Mary  McQueen, 
The  United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  discussed  this  identi- 
cal principle  in  Sehlawlg  v.  Purslow,  8  C.  C. 
A.  315,  59  Fed.  848,  a  case  where  some  of  the 
facts  were  very  similar  to  the  case  at  bar, 
and  in  the  opinion  by  Judge  Thayer  it  la 
said:  "It  follows  from  this  view  of  the 
case  that,  when  Sehlawlg  and  wife  sur- 
rendered the  premises  to  Purslow  about  De- 
cember 1,  1878,  it  was  understood  by  both 
parties  that  he  went  into  possession  under 
a  claim  of  title  as  owner  of  the  fee,  and 


not  merely  as  an  Incumbrancer  or  mortgagee. 
All  of  Pnrslow's  subsequent  acts,  as  well 
as  the  conduct  of  his  grantees,  are  consistent 
with  this  view,  and  wholly  inconsistent  with 
the  theory  that  he  merely  took  posses- 
sion as  mortgagee  under  an  unsatisfied  mort- 
gage. *  •  •  It  Is  insisted,  however,  if 
the  conveyance  of  December  1,  1877,  was 
In  fact  and  in  legal  effect  a  mortgage,  that 
by  taking  possession  under  the  same  Purs- 
low became  subject  to  all  of  the  liabilities  and 
disabilities  of  a  mortgagee  in  possession,  and 
that  neither  he  nor  those  claiming  under  him 
could  assume  a  different  relation  with  respect 
to  the  mortgaged  premises.  In  other  words, 
it  Is  broadly  contended  that  the  possession 
taken  by  the  grantee  under  the  conveyance 
of  December  1,  1877,  could  not  ripen  into 
a  title  under  the  statute  of  limitations,  be- 
cause, that  Instrument  being  merely  a  mort- 
gage, such  possession  was  not  adverse  to 
the  mortgagor.  We  do  not  dispute  the  gen- 
eral proposition  that,  where  one  takes  pos- 
session of  lands  under  a  written  instrument, 
the  nature  of  that  possession  is  ordinarily 
determined  by  the  character  of  the  instru- 
ment, nor  the  further  proposition  that  posses- 
sion by  a  mortgagee  of  the  mortgaged  premises 
Is  usually  not  adverse,  but  consistent  with 
the  rights  of  the  mortgagor.  •  •  •  These 
concessions,  however,  are  of  no  benefit  to 
the  appellant  on  the  state  of  facts  disclosed 
by  the  present  record.  The  distinguishing 
feature  of  this  case  is  that  the  parties  did 
not  regard  the  conveyance  of  December  1, 
1877,  as  a  mortgage,  and  Purslow  did  not 
enter  Into  possession  as  mortgagee,  but  as 
the  rightful  owner  of  the  fee,  of  which  fact 
Sehlawlg  must  have  been  well  aware.  It  Is 
doubtful,  to  say  the  least,  whether,  from 
the  face  of  that  conveyance,  it  should  be 
construed  as  a  mortgage,  or  as  a  deed  which 
secured  the  grantor  the  right  to  repurchase 
the  land  at  a  fixed  price  within  a  specified 
time.  That  the  parties  did  not  intend  it 
to  operate  as  a  mortgage  is  made  manifest, 
we  think,  by  the  oral  testimony,  by  the  cir- 
cumstances which  attended  its  execution, 
and  by  the  subsequent  conduct  of  both  of 
the  parties  thereto.  Under  the  conveyance 
Purslow  took  possession  on  December  1,  1878, 
and  for  more  than  10  years  thereafter  he 
and  his  grantees  exercised  a  dominion  and 
control  over  the  property  which  would  have 
convinced  any  one  who  was  not  wilfully 
unconscious  of  the  significance  of  their  acts 
that  they  claimed  to  be  the  rightful  owners 
of  the  property,  and  that  they  were  holding 
it  discharged  from  the  lien  of  the  alleged 
mortgage.  In  view  of  these  facts  we  are 
constrained  to  decide  that  the  plea  of  the 
statue  of  limitations  was  fully  sustained  by 
the  proof,  and  that  the  bill  was  properly 
dismissed  on  that  ground.  In  our  judgment, 
the  record  discloses  more  than  10  years' 
adverse  possession  of  the  premises  in  con- 
troversy under  an  open,  notorious,  and  con- 
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tlnuous  claim  of  ownership,  which  Is  suf- 
ficient, under  the  Iowa  statute,  to  bar  the 
present  suit."    1  Cyc.  1094. 

Counsel  for  appellant  call  our  attention  to 
sections  4062  and  4039,  Rev.  St  18S7,  and  in- 
sist that  those  proTlsions  of  the  statute  sup- 
port the  contention  that  there  could  be  no 
adverse  iMssession  by  the  defendants  in  this 
case.    The   sections   cited  are   as    follows: 

"Sea  4062.  An  action  to  redeem  a  mort- 
gage of  real  property,  with  or  without  an 
account  of  rents  and  profits,  may  be  brought 
by  the  mortgagor  of  those  claiming  under 
him,  against  the  mortgagee  In  possession,  or 
those  claiming  under  him,  unless  he  or  they 
have  continuously  maintained  an  adverse  pos- 
session of  the  mortgaged  premises  for  five 
years  after  breach  of  some  condition  of  the 
mortgage." 

"Sec.  4039.  In  every  action  for  the  recovery 
of  real  property,  or  the  possession  thereof, 
a  person  establishing  a  legal  title  to  the  prop- 
erty Is  presumed  to  have  been  possessed 
thereof  within  the  time  required  by  law, 
and  the  occupation  of  the  property  by  anoth- 
er person  is  deemed  to  have  been  under 
and  in  subordination  to  the  legal  title,  unless 
It  appear  that  the  property  has  been  held 
and  possessed  adversely  to  such  legal  title, 
for  five  years  before  the  commencement  of 
the  action." 

The  provisions  of  these  sections  applicable 
to  appellant's  contention  amount  to  this: 
That  the  mortgagee,  as  such,  cannot  initiate 
an  adverse  possession  until  after  breach  of 
some  condition  of  the  mortgage,  and  that  a 
person  seeking  to  redeem  must  commence 
his  action  before  the  full  period  of  five  years' 
adverse  possession  Is  completed.  Under  sec- 
tion 4039,  a  person  seeking  the  recovery  of 
real  property,  who  establishes  his  legal  title 
thereto,  may  thereupon  rest  on  the  presump- 
tion which  the  law  raises,  that  he  who  holds 
the  legal  title  has  been,  during  the  same  time. 
In  the  possession  of  the  premises,  either  in 
person  or  through  his  tenant  or  agent  What 
we  have  said  above  Is,  we  think,  in  strict 
accord  and  harmony  with  these  provisions 
of  the  statute.  The  defendants  upon  their 
trial,  by  legal  and  competent  evidence,  over- 
came the  presumption  of  law  which  section 
4039  gives  to  a  plaintiff  in  such  case.  The 
foregoing  sections  must  also  be  read  in  the 
light  of  and  In  harmony  with  the  provisions 
of  sections  4036  and  4037,  which  are  as  fol- 
lows : 

"Sec.  4030.  No  action  for  the  recovery  of 
real  property,  or  for  the  recovery  of  the  pos- 
session thereof,  can  be  maintained,  unless 
it  appear  that  the  plaintiff,  his  ancestor,  pred- 
ecessor or  grantor,  was  seised  or  possessed 
of  the  property  in  question  within  five  years 
before  the  commencement  of  the  action;  and 
this  section  includes  possessory  rights  to 
lands  and  mining  claims. 


"Sec.  4037.  No  cause  of  action,  or  defense 
to  an  action,  arising  out  of  the  title  to  real 
property,  or  to  rents  or  profits  out  of  the 
same,  can  be  effectual  unless  it  appears  that 
the  person  prosecuting  the  action,  or  making 
the  defense,  or  under  whose  title  the  action 
Is  prosecuted,  or  the  defense  Is  made,  or  the 
ancestor,  predecessor,  or  grantor  of  such  per- 
son was  seised  or  possessed  of  the  premises 
In  question  within  five  years  before  the 
commencement  of  the  act  in  respect  to  which 
such  action  Is  prosecuted  or  defense  made." 

Plaintiff's  cause  of  action  was  clearly  and 
undoubtedly  barred  by  the  provisions  of  the 
tn'o  latter  sections.  The  bank  and  Its  suc- 
cessors had  been  in  the  actual,  exclusive, 
open,  and  adverse  possession  of  the  premises 
for  a  period  of  about  10  years  immediately 
preceding  the  commencement  of  this  action, 
and  this  possession,  the  nature  thereof,  and 
the  claim  of  right  under  which  it  was  initi- 
ated and  maintained,  was  within  the  actual, 
personal  knowledge  of  the  plaintiff  and  her 
ancestor,  Mary  McQueen.  This  action  had 
therefore  been  barred  for  a  period  of  about 
five  years  at  the  time  it  was  Instituted. 
Ryan  v.  Woodin  (Idaho)  75  Pac.  261. 

The  conclusion  we  have  reached  as  to  the 
application  of  the  bar  of  the  statute  of  lim- 
itation makes  it  wholly  unnecessary  and  un- 
important for  us  to  consider  the  other  ques- 
tions raised  In  the  case,  and  especially  the 
question  as  to  whether  or  not  the  transac- 
tions narrated  amounted  to  a  transfer  of 
title  or  remained  In  law  a  mortgage  only. 
In  view,  however,  of  the  great  amount  of  la- 
bor and  research  that  the  respective  cotm- 
sel  have  evidently  given  this  case,  and  the 
exhaustive  briefs  filed  on  the  various  branch- 
es thereof,  we  have  examined  very  carefully 
into  the  merits  of  the  case  with  a  view  to 
determining  with  whom  the  equities  of  the 
case  rest  TVe  are  of  the  unanimous  opinion 
that  the  equities  of  this  case  rest  with  the 
respondents.  The  bank  evidently  paid  a 
good  price  for  the  land  at  the  time  of  the 
transaction — as  much  as  any  other  like  prem- 
ises similarly  situated  could  be  sold  for  at 
the  time.  The  transaction  was  fair  and 
open,  and  the  grantor  was  satisfied  with  the 
terms  of  the  sale  and  the  price  received. 
After  many  years  of  fluctuation  in  values 
and  uncertainty  as  to  the  growth  of  the  city, 
and  the  possibilities  of  this  land  becoming 
valuable  as  city  property,  and  large  expendi- 
tures having  been  incurred  to  make  the  prop- 
erty salable.  It  would  be  both  inequitable 
and  unjust  at  this  late  date,  after  all  the  par- 
ties to  the  transactions  and  all  the  witnesses 
but  one  are  dead,  to  enforce  a  redemption 
of  the  property. 

The  judgment  Is  affirmed,  with  costs,  In 
favor  of  the  respondents. 

STOCKSLAGER,  0.  J.,  and  SULLIVAN, 
J.,  concur. 
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SHERBR  V.  RUBEDEW. 
(Supreme  Court   of  Idaho.    Dec.   5,   1905.) 

1.  Statute    op    Fbaxtos  —  AssuitPTioN    of 
Debt  of  Another. 

Where  D.  works  for  R.,  and  on  settlement 
therefor  R.  agrees  to  pay  C.  and  S.,  to  whom  D. 
is  indebted,  the  debt  thus  assumed  is  the  debt  of 
R.,  and  is  not  within  the  statute  of  frauds. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Frauds,  Statute  of,  $g  27-29.] 

2.  Novation— Substitution  of  New  Debtor. 

In  such  case,  the  indebtedness  of  U.  to  D. 
is  liquidated  by  a  payment  to  0.  and  S.,  and  the 
effect  of  the  agreement  is  a  substitution  of  a 
different  payee. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Novation,  {  5.] 

3.  Same— Evidence— Sufficiency. 

Evidence  examined,   and   held  suiflcient  to 
establish  a  novation  and  sustain  the  verdict  and 
judgment. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Latah  County; 
E.  C.  Steele,  Judge. 

Action  by  J.  W.  Sherer  against  George  A. 
Rubedew.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Stewart  S.  Denning,  for  appellant  George 
G.  Pickett,  for  respondent. 

AILSHIE,  J.  In  tills  case  Judgment  was 
entered  for  plaintiff,  and  defendant  appealed 
therefrom,  and  from  an  order  denying  bis 
motion  for  a  new  trial. 

The  appellant  contends  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  that  the  evidence  was  not  suffi- 
cient to  Justify  the  verdict  and  Judgment,  and 
that  certain  of  the  court's  instructions  were 
erroneous.  Tlie  complaint  alleges  that,  dur- 
ing the  year  1903,  Collins  &  Sherer  sold  and 
delivered  to  one  Fred  L.  Dahlgren  paints 
and  oils,  for  which  there  was  a  balance  of 
$00.03  due,  no  part  of  which  had  been  paid, 
and  that  Dahlgren  used  the  paints  and  oils 
so  furnished  in  painting  the  dwelling  house 
of  the  defendant  Rubedew  In  Moscow,  Idaho. 
It  Is  further  alleged  that  Dahlgren  had  en- 
tered Into  a  contract  with  the  defendant  by 
which  he  agreed  to  furnish  the  paints  and 
oils  and  paint  defendant's  dwelling  house 
for  the  sum  of  $100;  that  Dahlgren  proceed- 
ed to,  and  did,  perform  tlie  work  agreed  up- 
on; that  the  defendant  paid  blm  the  sum  of 
$40  on  the  contract  price;  and  that  at  the 
time  of  making  such  payment  the  defendant 
promised  and  agreed  with  Dahlgren  to  pay 
the  remaining  sum  of  .$(S0  to  Collins  &  Sherer 
for  the  paints  and  oils  for  which  Dahlgren 
was  Indebted.  Plaintiff  alleges  that  Collins 
&  Sherer  assigned  the  claim  to  the  plain- 
tiff, and  that  thereafter  the  defendant  per- 
sonally acknowledged  to  the  plaintiff  that  he 
had  retained  the  sum  of  $00  due  Dahlgren 


for  the  paints  and  oils,  and  thereupon  prom- 
ised and  agreed  to  pay  plaintiff  such  sum. 
We  think  the  complaint  clearly  states  a 
cause  of  action  against  the  defendant 

Defendant  answered  this  complaint  by 
denying  the  principal  allegations  thereof. 
At  the  trial,  however,  the  case  resolved  Itself 
into  practically  only  one  issue.  Rubedew 
admitted  that  he  entered  Into  the  contract 
with  Dahlgren  whereby  Dahlgren  was  to 
furnish  the  material  and  paint  the  house  for 
$100,  and  that  he  thereafter  paid  Dahlgren 
the  sum  of  $40  on  the  contract.  He  also 
admits  that  he  agreed  with  the  plaintiff  that 
he  would  pay  him  $00  as  soon  as  the  painting 
contract  was  completed.  It  seems  that  one 
door  lacked  a  coat  of  varnish  and  a  small 
place  on  one  side  of  the  house  was  lacking 
a  coat  of  paint.  Defendant  claims  that  un- 
der the  contract  no  part  of  the  contract  price 
was  payable  until  the  work  was  completed, 
and  that  he  was  withholding  payment  until 
the  completion  of  the  contract  Plaintiff 
produced  Dahlgren  as  a  witness,  and  he 
admitted  that  there  was  a  small  amount  of 
work  to  be  done  on  the  contract;  but  he  also 
testified  that  he  had  on  different  occasions 
offered  to  complete  the  work,  and  at  one 
time  was  on  his  way  to  defendant's  house 
to  complete  the  work,  and  that  defendant 
repeatedly  refused  to  allow  him  to  go  upon 
defendant's  premises  or  perform  any  work 
on  the  house,  and  that  on  the  occasion  when 
Dahlgren  had  started  to  complete  the  work 
Rubedew  told  him  If  he  came  on  the  place 
he  would  kick  him  off,  and  this  latter  state- 
ment Is  practically  admitted  by  Rubedew. 
He,  however,  Justifies  the  statement  by  say- 
ing that  Dahlgren  was  Intoxicated,  and  for 
that  reason  he  would  not  have  him  on  bis 
place.  The  case  reduced  Itself  on  the  trial 
to  the  issue  ns  to  whether  or  not  the  defendant 
had  prevented  Dahlgren  from  completing  the 
contract  On  this  phase  of  the  case  the  evi- 
dence was  conflicting.  The  court  correctly 
Instructed  the  Jury  as  to  the  law  of  the  case, 
and  the  Jury  found  against  the  defendant  on 
all  the  issues.  There  was  sufficient  evidence 
to  Justify  them  In  so  doing. 

This  is  a  case  where,  the  defendant  being 
Indebted  to  Dahlgren  and  Dahlgren  Indebted 
to  Collins  &  Sherer,  defendant,  at  Dahlgren's 
request,  promised  and  agreed  to  pay  his  (de- 
fendant's) debt  to  Collins  &  Sherer.  Such 
an  agreement  Is  not  within  the  statute  of 
frauds,  and  Is  not  required  to  be  In  writing. 
Section  0010,  Rev.  St  18S7 ;  Casey  v.  Miller, 
3  Idaho  (Hash.)  507,  32  Pac.  195;  Smith  v. 
Caldwell,  6  Idaho,  430,  55  Pac.  1065. 

Judgment  is  affirmed,  with  costs  In  favor 
of  respondent 

SULLIVAN,  3.,  concurs. 
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PACIFIC  STATES  SAVINGS,  LOAN  & 
BUILDING  CO.  y.  DUBOIS  et  al. 

{Supreme  Court  of  Idaho,  Aug.  14,  1905.    On 
Rehearing,  Dec  23,  1806.) 

1.  MEcnANicB'    LiXNS  —  MOBTOAGK  —  Pbiob> 

ITIES-^UDGMENT. 

In  adjusting  the  rights  ot  lienholdera,  un- 
der the  provisions  of  section  5  and  other  sec- 
tions of  an  act  to  secure  liens  for  mechanics 
and  others,  approved  February  7,  18©9  (Sess. 
Laws  1899,  p.  148),  where  the  erection  or  con- 
struction of  building  was  not  let  to  any  one, 
but  the  owner  employed  men  to  furnish  rock 
and  do  the  rockwork,  and  employed  others  to 
furnish  the  brick,  and  others  to  lay  them, 
others  to  furnish  other  materials,  others  to 
furnish  and  do  the  plumbing,  and  others  to  do 
the  carpenter  work,  etc.,  the  court,  In  the  judg- 
ment, most  declare  the  rank  or  class  of  liens 
in  accordance  with  the  provisions  of  section 
11  (page  149)  of  said  act,  and,  where  a  mort- 
gage lien  attached  prior  to  the  time  that  either 
or  any  of  such  lien  claimants  commenced  work 
or  commenced  to  furnish  material,  the  lien  of 
such  mortgage  is  prior  to  the  liens  of  the  last- 
mentioned  laborers  or  materialmen. 

2.  Same. 

The  provisions  of  section  11  of  said  act 
(Laws  1899,  p.  149),  apply  to  cases  in  which 
there  are  no  intervening  mortgage  liens.  Where 
mortgage  liens  are  involved  in  the  foreclosure 
of  mechanics'  and  materialmen's  liens,  the 
time  or  the  date  when  the  building  was  com- 
menced, or  the  laborer  began  work,  or  the 
materialmen  commenced  to  furnish  materia^ 
must  be  taken  into  consideration  In  determining 
the  priority  of  such  liens  over  the  mortgage 
liens. 

Ailsbie,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ada  County, 
Geo.  H.  Stewart,  Judge. 

Action  by  A.  J.  Turley  and  others  against 
J.  K.  Dubois.  From  the  judgment,  the  Pacif- 
ic States  Savings,  Loan  &  Building  Company 
appeals.    Reversed. 

Alfred  A.  Fraser,  for  appellant  Quarles  & 
Prltchard,  Wyman  &  Wyman,  Johnson  & 
Johnson,  Davidson  &  Stoutemeyer,  Gustave 
Kroeger,  J.  T.  Morgan,  R.  L.  Blewitt,  Henry 
Johnson,  Neal  &  KInyon,  Charles  F.  Koelscb, 
Silas  W.  Moody,  Hawley,  Puckett  &  Hawley, 
and  Hugh  E.  McElroy,  for  respondents. 

SULLIVAN,  J.  This  action  was  commen- 
ced by  A.  J.  Turley  and  others  to  foreclose 
certain  mechanics'  and  laborers'  liens  against 
the  property  of  the  respondent  Dubois.  The 
appellant  corporation,  among  a  number  of 
others,  was  made  a  party  defendant.  During 
the  progress  of  the  case  the  court  made  an 
order  changing  the  parties  In  said  action,  so 
that  thereafter  all  further  proceedings  in 
said  action  were  entitled  "Pacific  States  Sav- 
ings, Loan  &  Building  Company,  Appellant,  v. 
Jesse  K.  Dnbote,"  and  certain  other  porties, 
as  defendants.  The  appellant  company  was 
the  owner  and  holder  of  two  mortgages  upon 
the  property  Involved  in  this  case — one  for 
the  sum  of  $20,000,  which  was  filed  for  record 
In  the  proper  recorder's  office  on  the  23d  day 
of  January,  1904 ;  and  the  other  for  $10,000, 
which  was  filed  for  record  In  the  proper  re- 
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corder's  office  on  the  18th  day  of  Tnne,  1904, 
which  mortgages  were  executed  by  said  Du- 
bois and  his  wife  to  the  said  appellant  cor- 
poration to  secure  the  payment  of  said  sums. 
The  court,  after  hearing  the  evidence,  held  as 
a  matter  of  law  that  the  liens  of  all  laborers, 
materialmen  or  contractors  relate  back  to  the 
time  of  the  commencement  of  the  building, 
irrespective  of  the  question  as  to  whether  the 
work  was  done,  the  material  fumisbed,  or  the 
contract  entered  into  prior  or  subsequent  to 
the  time  that  the  mortgages  of  the  appellant 
corporation  were  filed  for  record.  From  the 
judgment  of  the  court  declaring  that  said 
Hens  were  prior  to  the  mortgage  liens  of  the 
appellant,  this  appeal  was  taken. 

In  this  case  the  contract  to  erect  said 
building  was  not  let  to  any  one,  but  the 
own^r  employed  men  to  furnish  and  do  the 
rockwork,  employed  others  to  furnish  the 
brick,  others  to  furnish  other  material, 
others  to  famish  and  do  the  plambing, 
etc.,  and  others  to  do  the  carpenter  work; 
etc.  Several  errors  are  assigned,  some  of 
which  go  to  the  sufllclency  of  certain  of  the 
liens  filed,  but  the  main  question  Is  whether  or 
not  the  claim  of  Uens  of  persons  performing 
labor  upon  or  furnishing  materials  for  the  conr 
Btruction  of  the  building  on  the  premises  re- 
ferred to  In  the  complaint  relates  In  each  case 
back  to  the  time  of  the  commencement  of  said 
building,  or  whether  the  lien  attaches  in  fa- 
vor of  such  parties  from  the  date  on  which 
the  labor  was  commenced  to  be  performed, 
or  the  material  was  commenced  to  be  fur- 
nished. It  is  conceded  that  If  all  of  said 
Hens  relate  back  to  the  time  of  the  com- 
mencement of  the  building,  irrespective  of 
the  time  when  the  labor  was  commenced 
to  be  performed  or  the  material  was  com- 
menced to  be  furnished,  then  the  judgment 
should  be  at&rmed  as  to  that  question,  and 
If  not,  said  judgment  should  be  reversed. 
That  question  involves  a  construction  of  the 
statutes  of  this  state  relating  to  mechanics' 
liens,  and  particularly  involves  the  construc- 
tion of  section  5  of  the  mechanic's  lien  law, 
found  at  page  148  of  the  Session  Laws  of 
1899,  which  section  is  as  follows:  "The  Hens 
provided  for  in  this  chapter  are  preferred 
to  any  lien,  mortgage,  or  other  Incumbrance, 
which  may  have  attached  subsequent  to  the 
time  when  the  building.  Improvement  or 
structure  was  commenced,  work  done,  or 
materials  were  commenced  to  be  furnished; 
also  to  any  Hen,  mortgage  or  other  Incum- 
brance of  which  the  lienholder  had  no  notice, 
and  was  unrecorded  at  the  time  the  building. 
Improvement  or  strncture  was  commenced, 
work  done,  or  materials  were  commenced 
to  be  furnished." 

Counsel  for  respondents  contend  that  under 
the  provisions  of  said  act  the  Hen  of  laborers 
and  materialmen  In  all  cases,  regardless  of 
when  they  performed  the  labor  or  furnished 
the  material,  attached  from  the  time  of  the 
commencement  of  the  erection  of  the  build- 
ing, regardless  of  whether  the  structure  was 
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erected  under  an  original  contractor  or  by  the 
owner  of  the  premises;  and  it  is  conceded 
by  counsel  for  appellant  that  If  all  of  said 
Hens  relate  back  to  the  time  of  the  commeuce- 
ment  of  the  building,  irrespective  of  the  time 
when  the  labor  was  commenced  to  be  per- 
formed or  the  material  began  to  be  furnished, 
the  judgment  should  be  affirmed  on  that  ques- 
tion. It  is  conceded  that  the  work  done  by 
some  of  the  lien  claimants,  and  the  material 
furnished  by  some  of  the  materialmen,  was 
commenced  to  be  done  and  furnished  sub- 
sequent to  the  recording  of  the  mortgages 
above  referred  to;  and  it  is  contended  by  ap- 
pellant that  under  the  provisions  of  said 
section  5  above  quoted  all  such  liens  are  sub- 
sequent to  the  mortgages.  We  will  proceed 
and  analyze  the  first  half  of  section  5,  and 
divide  it  into  sentences,  which  sentences  we 
think  will  clearly  show  the  intent  of  the 
Legislature  In  enacting  it:  (1)  "The  Hens 
provided  for  In  this  chapter  are  preferred  to 
any  liens,  mortgages  or  other  incumbrances 
which  may  have  attached  subsequent  to  the 
time  when  the  building,  improvement  or 
structure  was  commenced."  This  would  in- 
clude all  liens  that  are  entitled  to  date  from 
the  commencement  of  the  construction  of  a 
building,  improvement,  or  structure  of  any 
kind.  All  of  said  liens  are  referred  to  any 
mortgage  given  subsequent  to  the  commence- 
ment of  such  building,  etc.  (2)  "The  Hens 
provided  for  in  this  chapter  are  preferred  to 
any  Hen,  mortgage  or  other  incumbrance 
which  may  have  attached  subsequent  to  the 
time  when  the  work  was  comniencetl  to  be 
done."  That  provision  prefers  all  liens  for 
work  or  labor,  which  work  or  labor  was 
begun  prior  to  the  filing  of  a  mortgage,  but 
begun  after  the  commencement  of  the  erec- 
tion of  the  building,  etc.,  by  a  person  or  per- 
sons not  theretofore  connected  with  the  con- 
struction of  the  building,  and  entitled  to  a 
separate  and  distinct  lien  from  those  wlio 
commenced  the  building.  (3)  "The  liens  pro- 
vided for  in  this  chapter  are  preferred  to  any 
lien,  mortgage  or  other  incumbrance  which 
may  have  attached  subsetiuent  to  the  time 
when  the  materials  were  commenced  to  be 
furnished."  That  provision  prefers  all  liens 
for  material,  which  material  was  com- 
menced to  be  furnished  prior  to  the  recording 
of  a  mortgage,  and  which  was  commenced  to 
be  furnisiied  some  time  after  the  coninience- 
ment  of  the  building,  etc.  Separating  said 
swtion  into  distinct  sentences  as  aljove,  it 
seems  clear  to  me  that,  when  mortgages  and 
other  Hens  are  involved  In  the  foreclosure  of 
nie<-hnnics'  and  materialmen's  Hens,  the  time 
or  date  when  the  building  was  commenced, 
or  the  laborer  begun  to  work,  or  the  material- 
man commenced  to  furnish  the  material,  must 
be  taken  Into  consideration  in  determining  the 
priority  of  such  liens  over  such  mortgage  Hen. 
All  liens  for  labor  commenced  and  materials 
commenced  to  be  furnished  prior  to  recording 


said  mortgages  are  prior  and  superior  Hens 
to  said  mortgages,  and  the  liens  of  all  labor- 
ers for  labor  commenced,  and  materialmen  for 
material  commenced  to  be  furnished,  sub- 
sequent to  the  recording  of  said  mortgages, 
are  subordinate  to  said  mortgages,  when  such 
work  is  done  and  material  furnished  by 
persons  not  theretofore  connected  with  the 
construction  of  the  building.  If  that  were 
not  intended,  why  did  not  the  Legislature 
simply  say  that  all  liens  for  labor  and  materi- 
al furnished  In  the  erection  or  construction 
or  repair  or  change  of  a  building  took  effect 
from  the  commencement  of  the  construction 
of  such  building  or  of  such  repair  or  change? 
It  is  clear  to  me  that  the  Legislature  intended 
to  make  all  liens  for  work  commenced  and 
material  commenced  to  be  furnished  after 
the  recording  of  a  mortgage  subsequent  and 
inferior  thereto,  especially  when  such  work 
is  done  and  materials  furnished  by  persons 
who  had  no  connection  with  the  erection 
of  the  building  until  after  the  recording  of 
the  mortgages. 

The  mechanic's  and  laborer's  lien  law 
containing  said  section  5  was  enacted  In 
1893,  and  approved  February  27th  of  that 
year.  Laws  1893,  p.  51.  We  first  find  said 
section  In  the  Session  Laws  of  1881  (section 
819,  Code  Civ.  Proc.).  That  section  was  evi- 
dently copied  from  the  laws  of  the  state  of 
California,  as  section  1186.  Code  Civ.  Proc. 
of  that  state  is  Identically  the  same.  We 
first  find  it  in  the  laws  of  California  In 
1872.  The  state  of  Washington  borrowed 
that  section  from  California  tlie  same  as 
Idaho.  Each  section  has  a  caption  or  index 
preceding  it  as  enacted  in  our  law  of  1893, 
and  those  are  Identically  the  same  as  we 
find  in  the  lien  laws  of  Washington.  This 
would  indicate  that  said  captions  and  sec- 
tions were  taken,  many  of  them,  literally, 
from  the  Washington  law.  We  find  a  few 
slight  changes  in  some  of  the  sections,  and 
a  new  section  or  two  added  not  contained  in 
tlie  Washington  law.  For  the  Washington 
mechanic's  Hen  law,  see  Hill's  Ann.  St.  & 
Codes  1891,  §  10<53  ct  seq.  Section  1194  of 
the  California  law  provides  that  in  every 
case  where  different  liens  are  asserted  against 
the  same  property  the  court,  in  its  judgment 
must  declare  the  rank  of  each  lien,  which 
shall  be  In  the  following  ordei":  (1)  AH 
persons  performing  manual  labor  in,  on,  or 
about  the  same.  (2)  Persons  furnishing  ma- 
terials. (3)  Subcontractors.  (4)  Original 
contractors.  Section  11  (page  149)  of  the 
Idalio  act  provides  substantially  the  same 
as  section  1194  of  the  California  law,  and 
Section  1073  of  the  Washington  law  Is  to 
tlie  same  effect,  except  that  it  places  labor- 
ers and  materialmen  on  the  same  footing. 
The  provisions  of  those  sections  apply  when 
there  are  no  mortgage  liens  intervening  be- 
tween the  mechanics'  and  laborers'  liens, 
and  were  not  intended  to  interfere  with  mort- 
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gage  Kens  that  had  attached  prior  to  the 
lien  claimant  commendug  to  perform  the 
labor  or  the  materialman  commencing  to 
famish  the  material.  We  turn  to  California 
to  ascertain  if  the  Supreme  Court  of  that 
state  has  coustrxied  the  provisions  of  said 
section  1186  of  the  Califoraia  statutes.  In 
Preston  t.  Senora  Lodge,  39  Cal.  116,  the 
court  say:  "These  proTlsions  of  the  law  hav- 
ing thus  fixed  the  rights  of  the  statutory 
Itenbolders  Inter  sese,  the  act  further  pro- 
vides In  substances  that  such  liens  shall  be 
preferred  to  that  of  any  mortgage  subse- 
quently attaching  upon  the  premises,  or  sub- 
sequently recorded.  It  contains,  however,  no 
provision  autiiorizing,  under  any  circnm- 
stances,  the  displacement  or  disturbance  of 
a  mortgage  lien  once  attached,  nor  its  post- 
ponement to  any  lien  arising  a(  a  subse- 
quent time;  nor  does  It  contemplate  that  the 
mortgagor  and  materialman,  or  laborer,  may, 
as  the  result  of  a  contract  made  between 
themselves,  without  consulting  the  mortgagee, 
Improve  the  latter  out  of  such  absolute  prior 
Hen  upon  the  premises  as  be  may  have  there- 
tofore lawfully  obtained.  •  •  •  As  it  is 
conceded  that  the  respondents  Scott,  Zelian, 
Ford,  and  Fitzgerald  only  commenced  work 
on  the  premises  long  after  (Scott,  the  earli- 
est of  them,  fully  one  month  after)  the  mort- 
gage was  recorded,  the  court  below  erred 
In  preferring  their  liens  to  that  of  the  mort- 
gage." This  decision  was  rendered  in  1870, 
and  said  section  1180  was  amended  in  phrase- 
ology in  1872;  but  Its  effect  is  the  same 
on  the  point  under  consideration  as  the  law 
of  1868,  under  which  said  decision  was  ren- 
dered. In  Crowell  v.  Gllmore,  18  Cal.  370, 
it  was  held,  under  the  mechanics'  lien  law  of 
18.56,  that  the  mechanic  making  the  first 
contract  or  first  commencing  work  on  a  build- 
ing had  no  priority  over  others  commencing 
work  subsequently,  and  that  said  law  placed 
all  lien  claimants  on  an  equality.  In  that 
case  it  was  held  that  the  rule  of  equity  there 
stated  would  not  apply,  if  some  of  the-  me- 
chanics began  work  before  a  mortgage  was 
executed  by  the  owner  of  the  property  there- 
on, and  some  afterward;  that  in  such  case 
the  first  Ilenholder  would  have  priority  over 
the  mortgagee,  while  the  latter  would  not. 
As  touching  upon  the  question  nnder  con- 
sideration, see  Root  v.  Bryant,  7>1  Cal.  4a 
The  court  held  in  that  case  that  the  lien  of 
the  mortgage  was  superior  to  the  lien  claimed 
by  plaintlfl's,  unless  the  plaintiffs,  at  the 
time  they  performed  the  labor  or  commenced 
to  furnish  the  matei'Ials,  bad  no  notice 
of  the  existence  of  the  then  unrecorded 
mortgage,  and  cites  said  section  1186  of  the 
Code  of  Civil  Procedure.  It  Is  held  by  the 
California  courts  that  liens  for  furnishing 
materials  or  work  and  labor  relate  to  the 
time  of  beginning  to  furnish  the  material  or 
commencing  the  work.  In  Pacific  Mutual 
Xj.  I.  Co.  V.  Fisher,  106  Cal.  224,  39  Pac. 


758,  It  Is  held  that  the  lien  for  furnishing 
materials  relates  to  the  date  of  beginning  to 
furnish  them,  and  includes  all  the  materials 
thereafter  furnished  for  the  building,  and 
that  such  lieu  has  priority  over  a  mortgage 
after  the  date  of  the  commencement  to  fur- 
nish the  material,  and  it  is  there  stated  that 
"for  the  purpose  of  constructing  the  building 
the  owner  may  enter  into  different  original 
contracts  for  the  different  departments  of 
work  Involved  therein  (as  was  done  in  the  case 
at  bar).  If  he  should  enter  into  a  contract  with 
one  person  for  the  construction  of  the  building 
in  all  its  parts,  except  the  painting,  and  he 
afterward  entered  into  a  contract  with  another 
person  to  do  the  painting  of  the  building,  each 
of  these  individuals  would  be  an  original 
contractor,  within  the  meaning  of  the  stat- 
ute ;  and  It  would  be  Immaterial  whether  the 
latter  contract  was  entered  into  prior  to  the 
completion  of  the  former  one.  If  the  owner 
did  not  enter  into  the  latter  contract  until 
after  the  completion  of  the  former  contract. 
It  could  not  be  claimed  that  a  Hen  to  be  filed 
therefor  would  in  any  respect  depend  npon 
the  completion  of  the  building."  When  a 
building  is  constructed  by  several  persons 
nnder  different  contracts,  as  when  A.  digs 
the  cellar  and  does  the  stonework  thereof,  and 
puts  in  the  foundation,  and  B.  then  docs  the 
carpenter  work  and  furnishes  the  wood  mate- 
rial, and  C.  furnishes  and  does  the  plumbing, 
and  D.  furnishes  the  paint  and  does  the 
painting,  all  of  which  work  is  done  under 
the  supervision  of  the  owner,  and  under  dis- 
tinct and  separate  contracts,  D.'s  Hen  would 
not  relate  back  to  the  commencement  of  the 
cellar  and  stonework  by  A.,  provided  that 
prior  to  D.  commencing  the  work  done  by 
him  the  owner  had  placed  a  mortgage  on 
such  premises,  and  D.  had  notice  thereof. 
Now,  if  A.  had  the  contract  to  complete  said 
building,  and  employed  men  to  do  so,  his 
lien  therefor  would  date  from  the  commence- 
ment of  the  building,  and  would  have  been 
prior  to  any  mortgage  executed  subsequent 
to  the  commencement  of  the  building.  In  a 
case  like  the  one  at  bar  It  Is  apparent  that 
the  Hen  is  not  prior  to  those  mortgages  which 
were  recorded  prior  to  the  commencement 
of  the  work  for  which  the  Hen  is  filed. 

If  the  contention  of  counsel  for  respondent 
was  sustained,  we  would  have  this  condition 
of  things.  Supposing  Dubois  had  let  the  con- 
tract for  digging  and  walling  the  cellar  and 
completing  the  foundation  for  the  building, 
and,  when  that  was  done,  he  was  not  able 
to  pay  the  contractor  for  doing  that  part  of 
the  work,  and  the  contractor  thereupon  pro- 
posed to  the  owner  that  he  give  him  a  mort- 
gage on  the  premises  for  the  contract  price 
of  the  work  done,  as  he  would  prefer  that 
to  a  mechanics'  lien,  and  Dubois  thereupon 
executed  a  mortgage  to  the  contractor  for 
the  amount  due  him,  and  we  will  say  that 
on  the  next  day  after  the  execution  and  re- 
cording of  such  mortgage  the  owner  purchas- 


Digitized  by  VjOOQ IC 


516 


83  PACIFIC  REPOBTBB. 


adabo 


ed  material  and  employed  workmen  to  com- 
plete the  building,  and  they  proceed  Imme- 
diately to  do  BO,  and  thereafter  said  lien 
claimants  file  their  Uens  for  labor  and  ma- 
terial ;  under  that  state  of  facts,  to  hold  that 
sncb  Uens  would  be  prior  to  the  mortgage 
of  the  contractor  who  commenced  the  build- 
ing and  took  a  mortgage  thereon  for  the 
amount  due  him  for  the  materials  furnished 
and  the  labor  done  thereon  would  not  be  }ust 
to  the  mortgagee.  In  the  case  before  us  It 
is  more  than  probable  that  the  greater  por- 
tion of  the  money  realized  on  said  two  mort- 
gages was  paid  for  labor  and  material  done 
and  used  In  the  construction  of  said  build- 
ing, and,  if  that  be  true,  the  mortgagees  ought 
certainly  to  stand  In  the  shoes  of  those  who 
did  such  work  and  ftunlshed  such  material, 
as  all  subsequent  lien  claimants  had  notice 
of  the  mortgages  before  tbey  commenced 
work  or  commenced  to  furnish  materials.  In 
the  case  at  bar  the  owner  let  various  con- 
tracts for  the  construction  of  the  building 
under  consideration,  but  the  greater  portion 
of  the  building,  so  far  as  constructed,  was; 
done  by  days'  works,  except  the  plumbing, 
and  perhaps  a  few  other  parts  of  the  work. 
Bach  of  the  parties,  except  those  who  were 
paid,  who  furnished  materials  or  performed 
work,  filed  a  claim  of  lien  on  his  own  behalf, 
and  we  think  It  clear  that,  if  no  mortgage 
bad  intervened,  each  of  said  parties,  under 
the  law,  are  placed  on  an  equal  footing. 
But,  as  two  mortgages  Intervened,  they  must 
be  considered  as  prior  liens  to  such  subse- 
quent laborers'  and  materialmen's  liens.  In 
the  case  of  Home  Saving  &  Loan  Ass'n  v. 
Burton,  56  Pac.  940,  the  Supreme  Court  of 
the  state  of  Washington,  In  a  case  very  much 
Uke  the  one  at  bar,  construed  the  provi- 
sions of  section  1666,  Hill's  Ann.  St  &  Codes 
Wash.  1891,  which  section  is  the  same  as  sec- 
tion 5  of  the  act  under  consideration,  and 
Bald:  "The  language  of  this  section  Is  so 
clear  and  unequivocal  that  there  is  no  neces- 
sity of  resorting  to  any  rule  of  construction 
to  determine  its  meaning.  When  the  Iiegis- 
lature  said  that  the  liens  for  which  provision 
Is  made  were  preferred  to  any  lien,  mortgage, 
or  other  Incumbrance  of  which  the  lienholder 
had  no  notice,  and  was  unrecorded,  they  also, 
in  effect,  said  that  such  liens  are  not  prefer- 
red to  mortgages  of  which  the  lienholder 
had  notice,  or  were  recorded  at  the  time  the 
Hen  arose."  It  will  be  thus  seen  that  the  two 
states  that  have  statutes  Indentlcal  with  our 
section  5  have  construed  said  section,  and  we 
ai"e  inclined  to  follow  the  construction  pla- 
ced ui)on  It  by  the  courts  of  those  states. 
But  It  Is  suggested  that,  in  case  of  a  mort- 
gage lien  intervening  between  prior  and  sub- 
sequent mechanics'  liens,  injustice  will  in  some 
way  be  done  to  the  holder  of  the  subsequent 
Hens.  -It  is  suflBdent  to  say  that  such  lien- 
holders  have  no  rights  other  than  such  as 
the  statute  gives,  and,  If  the  Hens  as  giv- 
en are  rendered  less  valuable  because  of 


the  mortgage  Intervening,  fhey  cannot  com- 
plain, because  they  took  their  Hens  subject 
to  such  contingencies,  and  subject  to  tbo^e 
provisions  of  said  law.  As  to  the  time  when 
materialmens'  liens  attach,  see  Medianics' 
Mill  Lumber  Company  v.  Denny  Hotel 
(Wash.)  82  Pac.  1073.  Counsel  for  respond- 
ents have  cited  cases  from  Montana,  Min- 
nesota, Texas,  and  Iowa  in  support  of  their 
contention.  Those  decisions  are  not  la  point, 
for  the  reason  that  the  Hen  laws  of  tbosa 
states  are  not  the  same  as  our  own. 

It  is  contended  by  counsel  for  appellant 
that  the  court  erred  In  finding  that  the  de- 
fendants Kromer  and  Ferguson,  or  the  Boise 
Light  Company,  are  entitled  to  a  Hen  against 
the  premises  In  controversy,  for  the  reason 
that  their  claims  of  lien  fall  to  show  by  di- 
rect and  unequivocal  averment  any  name  ot 
the  person  by  whom  each  of  said  claimants 
was  employed,  or  to  whom  they  each  fur- 
nished materials.  We  have  examined  said 
claims  of  lien,  and  find  that  they  each  sub- 
stantially comply  with  the  requirements  of 
the  law  and  are  sufficient  We,  therefore, 
conclude  that  the  Judgment  of  the  court  be- 
low must  be  reversed,  and  the  cause  remand- 
ed, with  instructions  to  enter  Judgment  in 
accordance  with  the  views  expressed  herein. 
Costs  of  this  appeal  are  awarded  to  the  ap- 
pellant. 

STOCKSLAGER,  a  1.,  concurs. 

AILSHIK,  J.  (dissenting).  The  provisions 
of  the  Hen  law  under  consideration  are,  it 
seems  to  me,  too  plain  and  clear  to  re- 
quire any  construction,  but  the  view  taken 
of  them  by  my  associates  is  so  diametrically 
opposed  to  what  I  conceive  to  be  the  plain 
and  simple  meaning  of  the  Bnglish  language 
in  which  these  statutes  are  expressed  that  I 
find  myself  poring  over  them  to  fi.nd  the 
meaning  my  Brothers  give  them.  The  first 
territorial  Legislature,  In  1864,  enacted  a 
Uen  law,  and  nearly  every  succeeding  Legis- 
lature from  that  time  until  the  1881  session 
either  amended  the  law  as  it  then  existed,  or 
repealed  the  entire  law  and  enacted  a  oew 
and  different  one  in  its  stead.  At  the  1881 
session  a  new  lien  law  was  enacted,  some  of 
the  sections  of  which  were  similar  to  pro- 
visions then  found  In  the  California  Uen 
laws,  while  other  provisions  were  entirely 
different  from  the  California  law,  and  were 
evidently  taken  from  the  laws  of  other  states. 
Taken,  therefore,  as  a  whole.  It  cannot 
be  truly  said  that  the  lien  law  of  1881  was 
copied  from  the  California  statute.  Section 
819  of  the  Code  of  Civil  Procedure  of  that 
session,  however,  was  practically  the  same 
as  section  3  of  the  lien  law  of  California, 
as  approved  March  30,  1868  (St  1867-68,  p. 
589,  c.  448),  and  which  was  subsequently 
adopted  as  section  1186  of  Deering's  Code  of 
Civil    Procedure.    And,    indeed,    this   same. 
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Bectlon  was  tlien,  and  Is  still,  to  be  found  In 
substance  In  the  Hen  laws  of  many  states  of 
the  union.  The  Idaho  Legislature  continued 
to  amend  the  act  of  1881  from  time  to  time 
until  1893,  when  the  entire  Hen  law  which 
was  then  embodied  In  title  4  of  part  8  of  the 
Code  of  C\y\\  Procedure  of  1887,  was  repeal- 
ed, and  the  new  law  was  enacted  and  ap- 
proved February  27th  of  that  year.  Seas. 
Laws  1803,  p.  49.  By  the  act  of  1893  the 
entire  theory  of  our  Hen  law  was  changed, 
and  under  It  a  subcontractor,  laborer,  or 
materialman  might  have  an  absolute  lien 
direct  upon  the  property,  Irrespective  of  the 
status  of  the  original  contractor,  or  the 
amount  which  might  be  due  him  on  the  con- 
tract On  the  other  hand,  the  old  Hen  law, 
as  found  In  the  1887  statutes,  made  the  Hen 
of  subcontractors,  materialmen,  and  laborers 
dependent  entirely  upon  the  original  con- 
tractor's status,  and.  If  he  had  no  Hen,  then 
the  subcontractor,  materialman,  or  laborer 
bad  no  lien,  and.  If  he  did,  their  Hen  only 
extended  to  "the  amount  then  or  thereafter 
due  such  contractor  from  such  owner  or  i)er- 
son  employing  him  Tinder  the  contract."  By 
the  act  of  1893  our  Legislature  changed  from 
what  Is  sometimes  called  the  "New  York 
Hen  systefm"  to  that  frequently  designated  as 
the  "Pennsylvania  syBtem,"  as  discussed  in 
Jones  on  Liens,  |  12.S5,  and  Bolsot  on  Me- 
chanics* Liens,  §  225  et  seq.  It  should  there- 
fore be  borne  In  mind,  when  examining  CaH- 
fornia  cases,  that  those  decisions  were  an- 
nounced upon  Hen  statutes  following  the 
Kew  York  system,  and  the  discussions  of 
the  statutes  therein  contained  rest  upon  that 
theory  of  the  law.  It  Is  true  that  section 
5  (page  51)  of  the  act  of  1893  Is  also  found 
In  the  California  statute,  and  has  frequently 
been  referred  to  by  the  courts  of  that  state; 
but  the  views  of  the  court  upon  that  section 
have  but  little  weight  In  construing  our 
statute,  when  It  Is  remembered  that  the  gen- 
eral theory  and  trend  of  the  other  provisions 
of  their  statute  have  differed  so  widely  from 
ours.  My  examination,  however,  of  the 
California  statutes,  convinces  me  that  the 
court  of  that  state  has  never  at  any  time 
pone  to  the  extent  of  directly  announcing 
the  doctrine  that  Is  claimed  In  this  case. 

I  shall  briefly  review  the  authorities  cited 
in  the  majority  opinion,  since  to  my  mind 
they  all  fall  so  far  short  of  holding  what  Is 
claimed  for  them.  Preston  v.  Sonora  Lodge, 
39  Cal.  IIG,  and  Crowell  v.  Gllmore,  18  Cal. 
370,  are  two  cases  more  frequently  misclted 
and  misquoted  on  the  various  phases  of 
mechanics'  liens,  and  perhaps  decide  less, 
than  any  other  cases  I  have  examined  on  this 
subject.  In  the  former  case  the  only  ques- 
tion before  the  court  was  as  to  whether  or 
not  certain  persons  who  had  furnished  ma- 
terial and  performed  labor  In  a  quartz  mine 
were  entitled  to  have  their  Hens  preferred  to 
t!iat  of  a  mortgage  which  was  executed  and 


recorded  prior  to  the  commencement  of  work 
by  numerous  lien  claimants.  That  was  the 
sole  and  entire  question  before  the  court 
and  it  was  not  contended  that  work  In  ex- 
tracting ore  from  a  quartz  mine,  or  running 
tunnels  or  opening  up  or  developing  the 
same,  should  be  held  or  construed  as  work 
done  or  material  furnished  upon  any  "build- 
ing. Improvement  or  structure,"  so  as  to  al- 
low the  lien  to  attach  as  of  the  date  of  the 
commencement  of  such  "building,  improve- 
ment or  structure."  Indeed,  the  court  said 
in  the  course  of  that  opinion:  "In  the  rec- 
ord before  us  there  is  nothing  Indicating,  nor 
do  we  understand  the  respondents  as  claim- 
ing In  argument  here,  that  the  work  or  re- 
pair upon  this  mine  resulted  in  placing  there' 
on  any  Improvement  of  the  distinctive  and 
exceptional  character  just  mentioned,  but  the 
respective  claims  of  all  the  parties  to  this 
controversy  are  cottceded  to  extend  to  the 
entire  miaing  premises,  including,  of  course, 
all  the  Improvements  thereon."  In  a  case 
like  the  Frieston-Sonora  Lodge  Case,  Involv- 
ing work  done  In  a  mining  claim,  as  dis- 
closed by  the  facts  of  that  case,  the  ques- 
tion here  presented  could  not  weU  arise,  be- 
cause under  those  facts  there  is  ho  such 
thing  as  the  commencement  of  a  "building, 
hnprovement  or  Structure"  to  which  such 
Herts  could  refer  for  their  Inception.  It  was 
purely  a  question  of  commencement  of 
"work."  In  the  Crowell-Gllmore  Case  the 
only  question  before  the  court  was  as  to 
whether  or  not  the  mechanic  who  made  the 
first  contract  or  first  commenced  work  had 
a  prior  Hen  over  one  who  commenced  work 
Subsequently  on  the  same  building  or  struc- 
ture, and  the  court  applied  the  principles  of 
equity,  and  held  that  they  were  all  on  the 
same  footing.  After  deciding  the  point  be- 
fore it  the  court  Indulged  in  some  specula- 
tions which  decided  no  question  in  the  case, 
and  which  apparently  had  reference  to  no 
statute  found  upon  the  books..  In  Root  v. 
Bryant,  57  Cal.  48,  the  mortgage  was  execut- 
ed in  May,  1877.  and,  while  It  was  not  re- 
corded until  November,  1878,  the  court  held 
that  the  Hen  claimant  who  performed  the 
lalwr  between  March  and  July,  1878,  was 
pre.sumed  to  have  had  notice  of  such  mort- 
gage, and  that  his  lien  was  therefore  subor- 
dinate to  such  mortgage.  Pacific  Mutual 
L.  Ins.  Co.  V.  Fisher,  106  Cal.  224,  39  Pac. 
758,  does  not  pretend  to  decide  any  such 
question  as  is  before  the  court  In  this  case. 
The  point  the  court  was  passing  upon  when 
It  used  the  language  quoted  in  the  majority 
opinion  in  this  case  was  as  to  whether  or 
not  a  person  who  furnished  materials  for 
building  under  a  direct  contract  with  the 
owner  might  file  bis  lien  within  the  statu- 
tory time  after  he  completed  his  contract, 
or  whether  he  should  wait  until  the  building 
was  completed  before  filing  fak  claim.  In 
a  discussion  of  that  question  the  court  used 
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the  language  cited,  and  held  that  each  laborer 
or  luaterialman  who  contracted  directly  with 
the  owner  should  be  held  to  be  an  "original 
contractor"  and  to  that  extent  departed 
from  its  former  holding,  which  this  court 
had  refused  to  follow  In  Colorado  Iron 
Works  V.  Rlckenberg,  4  Idaho,  2G2,  38  Pac. 
C51.  It  is  true  that  some  things  are  said 
In  the  EjilabuB  to  this  case  (which  was  not 
written  by  the  court)  that  are  in  no  way 
passed  upon  or  decided  in  the  opinion. 

It  Is  claimed,  however,  that  our  statute  Is 
very  similar  to  that  of  the  state  of  Washing- 
ton, and  that  the  Washington  court  has  con- 
strued the  section  here  involved  in  Mechan- 
ics' Mill  &  Lumber  Company  v.  Denny  Hotel 
Company,  32  Pac.  1073,  and  Home  Savings  & 
Loan  Ass'n  v.  Burton,  56  Pac.  940.  In  each 
of  these  cases  the  Washington  court  has  held 
that  the  lien  must  date  from  the  time  the 
work  was  commenced  or  the  material  was 
commenced  to  be  furnished,  and  not  from  the 
commencement  of  the  building.  Each  of 
those  cases  was  decided  by  merely  a  majority 
of  the  court ;  the  minority  apparently  having 
expressed  no  opinion  in  the  cases.  An  exam- 
ination of  those  cases  discloses,  also,  that 
they  were  decided  upon  the  provisions  of 
section  1(566,  vol.  1,  Code  of  that  state,  which 
Is  the  same  as  section  5  of  our  Hen  law 
(Laws  1899,  p.  148),  and  that  no  considera- 
tion was  given  to  the  other  significant  pro- 
visions of  the  same  act  The  most  casual 
reading  of  the  Home  Sav.  &  L.  Ass'n  Case 
win  disclose  the  fact  that  the  learned  judge 
who  wrote  that  opinion  overlooked  the  vital 
iwrtlon  of  the  section  when  he  said:  "When 
the  Legislature  said  that  the  Ileus  for  which 
provision  was  made  are  preferred  to  any 
Hen.  mortgage  or  other  Incumbrance  of 
which  the  lienholder  had  no  notice,  and  was 
unrecorded,  they  al.so  In  effect  said  that  such 
liens  are  not  preferred  to  mortgages  of 
which  the  lienholder  had  notice,  or  were 
recorded  at  the  time  the  lien  arose."  Now, 
It  is  generally  recognlzeil,  where  recording 
laws  prevail,  that  a  person  dealing  with  real 
pr(il)erty  is  not  bound  by  any  unrecorded 
mortgages  unless  It  be  shown  that  he  has 
actual  notice  of  them;  and  that  statement  of 
the  learned  judge  does  not  In  any  respect  an- 
swer the  portion  of  the  section  which  says: 
"The  liens  provided  for  In  this  chapter  are 
preferred  to  any  Hen,  mortgage  or  other  In- 
cumbrance which  may  have  attached  sub- 
sequent to  the  time  when  the  building,  im- 
provement or  structure  was  commenced." 
The  vital  question  there  was  as  to  when  the 
Hen  "arose"  under  the  Washington  statute. 

In  the  majority  opinion,  after  some  anal- 
ysis of  section  5,  and  the  conclusion  that  each 
lien  dates  from  the  time  the  work  was  be- 
gun or  the  material  furnished,  the  question 
is  asked:  "If  that  were  not  Intended,  why 
did  not  the  Legislature  simply  say  that  all 
Ileus  for  labor  and  material  furnished  in 


the  erection  or  construction  or  repair  or 
change  of  a  building  took  effect  from  the 
couimcuccinent  of  the  construction  of  such 
building,  or  of  such  repair  or  change?"  The 
answer  to  the  question  is  simple.  Section  5 
provides  the  preference  for  all  Ileus  enum- 
erated in  that  chapter,  and  the  chapter  con- 
tains numerous  matters  and  things  for  which 
Hens  are  provided,  other  than  that  for  "labor 
and  material  furnished  In  the  erection  or 
construction  or  repair  or  change  of  a  build- 
ing." Section  5  consists  of  one  sentence,  and 
there  Is  nothing  complicated  or  difficult  in  the 
langtiage  used.  The  first  part  of  the  sen- 
tence, namely,  "the  liens  provided  for  In  this 
chapter  are  preferred  to  any  Hen,  mortgage  or 
other  Incumbrance  which  may  have  attached 
subsequent  to  the  time  when  the  building, 
improvement  or  structure  was  commenced," 
is  to  be  found  in  the  lien  statutes  of  several 
states,  and  the  courts  of  those  states  have 
bad  no  difficulty  in  holding  that  such  a  stat- 
ute entitled  all  liens  to  relate  back  to  the 
time  of  the  commencement  of  "the  building. 
Improvement  or  structure."  Gardner  v.  Leek 
(Minn.)  54  N.  W.  748;  Oriental  Hotel  Oo.  v. 
Griffiths  (Tex.  Sup.)  33  S.  W.  652,  30  L.  B.  A. 
765.  .53  Am.  St  Rep.  790;  Nellson  v.  Iowa 
Eastern  Railway  Co.,  44  Iowa,  71;  Ins.  Co. 
v.  Slye,  45  Iowa,  615;  Davis  v.  Bilsland, 
85  U.  S.  650,  21  L.  Ed.  960;  Kansas  Mortg. 
Co.  V.  Weyerhaeuser  (Kan.)  29  Pac  153; 
Haxtun  Steam  Heater  Co.  v.  Gordon,  2  N.  D. 
246,  50  N.  W.  708,  33  Am.  St  Rep.  776; 
Norrls'  Appeal,  30  Pa.  122;  Watts  v.  Swee- 
ney, 127  Ind.  116,  26  N.  E.  680,  22  Am.  St 
Rep.  615;  Vilas  v.  McDouougb  Mfg.  Co.,  91 
Wis.  607.  65  N.  W.  488.  30  L.  R.  A.  778,  51 
Am.  St  Rep.  025;  Dubois'  Administrator  v. 
Wilson's  Trustee,  21  Mo.  213.  But  the  Idaho 
statute  Is  a  much  more  comprehensive  and 
liberal  statute  In  the  allowance  of  Hens  than 
most  states  have,  and  allows  a  Hen  for  labor 
done  In  the  construction,  alteration,  or  re- 
pair of  any  building,  wharf,  bridge,  ditch, 
dyke,  flume,  tunnel,  fence,  machinery,  rail- 
road, wagon  road,  aqueduct  or  work  in 
any  wine,  or  for  work  done  In  grading  any 
lot,  or  filling  and  grading  any  street  In  front 
of  any  lot  or  for  work  done  on  any  public 
improvement  or  structure  for  any  city,  town, 
county,  or  school  district  and  allows  a  Hen 
for  any  material  furnished  In  connection 
with  any  such  work.  Following  upon  the  enu- 
meration of  the  various  work  for  which  Hens 
are  allowed,  section  5,  In  prescribing  the 
preference  for  such  Hens,  goea  beyond  the 
mere  enumeration  of  "buildings,  improve- 
ments or  structures,"  and  provides  that  in 
case  the  lien  should  be  one  for  which  the 
work  was  not  done,  or  the  materials  were  not 
furnished,  upon  a  "building,  Improvement  or 
structure,"  then  the  Hen  should  date  from 
the  time  the  work  was  commenced  or  tho 
materials  wore  commenced  to  be  furnished. 
For  Instance,  if  the  work  was  done  in  a  mine. 
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tben  tbe  only  period  of  time  from  which  the 
right  of  the  lien  to  attach  could  date  would 
be  from  tbe  commencement  of  the  work,  and 
if  be  should  furnish  materials  for  a  mine,  tun- 
nel, or  In  grading  a  lot  or  a  street,  tben  the 
only  time  from  which  the  Hen  right  could  date 
would  be  from  tbe  commencement  to  fur- 
nish such  materials,  since  they  were  not 
furulsbed  in  the  erection  or  construction  of 
a  "building  or  structure." 

It  seems  to  me  that  tlie  Legislature  could 
not  have  written  a  statute  plainer  if  they 
had  tried,  and  that  this  one  is  only  capable 
of  tbe  one  meaning.  There  Is  no  such  thing 
Icnown  to  the  statute  as  a  lien  for  com- 
mencing a  building  or  structure,  or  for  any- 
thing other  than  labor  in  some  form  or  ma- 
terials furnished.  It  takes  both  labor  and 
material  for  tbe  construction  of  a  building, 
and,  when  tbe  Legislature  said  that  liens 
for  constructing  a  "building,  improvement 
or  structure"  should  be  preferred  to  any 
Hen,  mortgage  or  other  incumbrance  which 
might  attach  subsequent  to  the  commence- 
ment of  such  building,  improvement  or  struc- 
ture, it  certainly  meant  to  allow  U«ns  for 
every  kind  of  labor  and  every  kind  of  ma- 
terial which  go  to  the  erection  and  comple- 
tion of  such  building,  improvement,  or  struc- 
ture. Any  other  view  that  may  be  taken  of  it 
leaves  this  language  absolutely  meaningless 
and  surplusage.  By  the  construction  placed 
upon  this  statute  by  tbe  majority  of  the 
court  a  contractor  who  has  done  one  day's 
work  toward  tbe  construction  of  tbe  build- 
ing for  which  he  has  contracted  may  have  a 
Hen  for  tbe  labor  and  material  necessary  to 
tbe  completion  of  the  building,  and  yet  the 
laborers  who  comnienced  work  the  next  day, 
and  the  materialman  who  began  furnishing 
the  material  on  the  following  day,  may  all 
be  deprived  of  their  right  of  leln  by  reason 
of  a  mortgage  which  has  been  executed  dur- 
ing tbe  Intervening  night.  This  Is  neither 
reason,  justice,  nor,  in  my  opinion,  tbe  purpose 
or  intention  of  tbe  law.  Under  the  con- 
struction placed  upon  this  statute,  if  one  man 
should  commence  to  labor  on  a  building  and 
another  to  furnish  materials,  and  the  next 
day  a  f.W.OOO  mortgage  sliould  be  placed  up- 
on the  premises,  these  two  men  might  con- 
tinue— tbe  one  to  lalwr  and  the  other  to 
furnish  material — for  10  years,  and  finish 
tlie  building  and  be  entitled  to  their  lien, 
but  if  the  owner  or  contractor  should,  on 
the  following  day  after  the  execution  of  the 
mortgage,  employ  a  large  crew  of  men  to 
labor,  and  a  sufficient  number  of  others  to 
furnish  materials,  so  that  the  building  might 
be  completed  in  a  half  a  year,  both  the 
mortgagee  and  the  owner  of  the  building 
would  have  received  the  benefit  of  tbe  Im- 
provement and  the  use  of  the  building,  and 
yet  these  additional  laborers  and  material- 
men would  be  entitled  to  no  lien.  Such  a 
proposition,  to  my  mind,  discloses  one  of 


the  innumerable  absurdities  Into  which  such 
a  conclusion  must  Inevitably  lead. 

The  statute,  however,  furnishes  still  fur- 
ther potent  reasons  why  the  conclusion  of 
the  majority  in  this  case  is  contrary  to  every 
thought  and  intention  of  the  lawmakers 
when  writing  and  enacting  the  statute.  Sec- 
tion 11  (page  140)  of  the  act  provides  tbe 
rank  and  classification  of  the  liens  as  fol- 
lows: "In  every  case  where  different  Hens 
are  asserted  against  any  property,  the  court 
in  the  judgment  must  declare  the  rank  of 
each  lien  or  class  of  liens  which  shall  be  in 
the  following  order.  (1)  All  laborers,  other 
than  contractors.  (2)  All  materialmen,  other 
than  contractors  or  sul>contractors.  (3)  Sub- 
contractors. (4)  The  original  contractor;  and 
in  case  the  proceeds  of  sale  under  this  chap- 
ter shall  be  insufilclent  to  pay  all  lienhoidera 
under  it:  (1)  The  lien  of  all  laborers,  other 
than  tbe  original  contractor  and  subcontract- 
or, shall  first  be  paid  In  full,  or  pro  rata. 
If  the  proceeds  be  insufilclent  to  pay  them  in 
full.  (2)  Tbe  Hen  of  materialmen,  other 
than  the  original  contractor  or  subcontrator, 
shall  be  paid  in  full,  or  pro  rata.  If  the  pro- 
ceeds be  insufficient  to  pay  them  in  full. 
(S.)  And  out  of  the  remainder.  If  any,  the 
subcontractors  shall  be  paid  in  fuH,  or  pro 
rata,  if  the  remainder  be  insufficient  to  pay 
them  in  full,  and  the  remainder,  if  any, 
shall  be  paid  to  the  original  contractor;  and 
each  claimant  shall  be  entitled  to  execution 
for  any  balance  due  him  after  such  dis- 
tribution; such  execution  to  be  Issued  by  the 
clerk  of  the  court  upon  demand,  on  the 
return  of  the  sheriff  or  other  officer  making 
the  same,  showing  such  balance  due."  Sec- 
tion 12  (page  150)  provides  that  any  number 
of  persons  making  Hens  against  the  same 
property  may  join  as  plaintiffs  in  the  action 
for  the  foreclosure  of  their  liens,  and  that 
In  case  they  commence  separate  actions  the 
court  by  its  order  may  consolidate  them. 
Xow,  it  is  obvious  that  tbe  Legislature  would 
never  have  authorized  lien  claimants  to  join 
as  plaintiffs  whose  Interests  were  adverse  to 
each  other.  But  under  the  holding  in  this 
ease  there  would  in  most  cases  be  more 
rivalry  and  adverse  interests  displayed  among 
the  various  Hen  claimants  themselves  in  the 
effort  of  each  to  show  that  his  lien  is  su- 
perior and  preferred  to  that  of  bis  coplain- 
tiff  than  would  often  be  manifest  or  de- 
veloped as  against  the  real  defendant  and 
owner  of  the  property.  Whenever  we  say 
that  each  lien  dates  is  Inception  and  attaches 
from  the  date  tbe  claimant  commenced 
work  or  furnishing  material,  we  at  once 
abrogate  every  provision  of  section  11,  su- 
pra, and  leave  the  entire  section  a  dead  letter 
on  the  statute  books.  By  the  terms  of  that 
section  the  original  contractor  is  the  fourth 
and  last  In  the  list  of  preferences  and  prior- 
ities as  among  the  Hen  claimants,  and,  of 
course,  he  is  always  tbe   first   man   who 
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makes  a  contract  with  reference  to  a  build- 
ing, and  the  first  one  to  do  any  work  with  1 
reference  thereto.  Now,  under  the  holding 
of  my  Brothers,  It  Is  stated  that  such  con- 
tractor might  take  a  mortgage  on  the  prop- 
erty for  bis  claim,  and  that  be  would  there- 
by have  secured  a  lien  prior  to  that  of  all 
laborers  or  materialmen  who  might  com- 
mence work  or  the  furnishing  of  material 
subsequent  to  the  date  on  which  the  mort- 
gage was  executed.  It  is  even  said  that  It 
"would  not  be  Just  to  the  mortgagee"  to 
allow  the  lien  claimants  a  preference  over 
bim  under  such  a  state  of  facts.  I  ask  the 
question:  Is  it  possible  that  we  have  a 
lien  law  which  could  be  evaded  In  such  a 
palpable  manner,  and  Its  provisions,  which 
were  intended  as  a  shield  and  protection  to 
laboring  men,  turned  into  an  Instrument  and 
means  for  cheating  and  defrauding  them  in 
such  a  manner?  Is  It  possible  that  a  lien 
created  by  law  for  the  protection  of  laboring 
men  is  so  much  Inferior  to  the  devices  and 
machinations  of  wily  contractors  and  irre- 
sponsible property  owners  that  they  may 
create  a  lien  by  contract  that  will  rise  so 
superior  to  the  statutory  lien  as  to  deprive 
the  very  persons  for  whom  it  was  enacted 
of  Its  protection?  When  the  money  lender 
takes  his  mortgage  on  a  property  on  which 
a  building  Is  being  erected  he  can  see  with 
bis  own  eyes  what  Is  being  done — that  a 
building  is  under  course  of  construction,  and 
that  Its  completion  will  enhance  the  value 
of  his  security  to  the  extent  of  the  value  of 
such  structure.  He  also  has  notice  that  the 
men  who  performed  the  labor  and  furnished 
the  material  in  the  construction  of  such 
building  must  be  paid,  and  that  they  are  en- 
titled to  Hens  on  the  property,  and  that  the 
statute  says  their  liens  are  "preferred  to  any 
Hen,  mortgage  or  other  incumbrance  which 
may  attach  subsequent  to  the  time  when 
the  building,  improvement  or  structure  was 
commenced."  This  is  manifest  Justice,  and 
any  departure  from  it  is  a  departure  from 
the  spirit  and  Intent  of  the  statute  and  the 
plainest  dictates  of  equity.  Is  It  possible 
that  every  carpenter,  mason,  hod  carrier, 
painter,  or  plasterer  employed  to  work  on  a 
$50,000  building,  who  knows  neither  the 
owner  of  the  building  nor  the  contractor, 
must,  before  doing  a  day's  work  on  the  build- 
ing for  the  sum  of  $3  or  $4,  spend  two  or 
tbree  days  in  traveling,  as  it  would  be  nec- 
essary in  many  counties  in  this  state,  a  dis- 
tance of  100  miles  or  more  to  the  county 
seat  to  examine  the  records  and  ascertain 
whether  tbe  owner  has  placed  a  mortgage 
of  record  upon  the  property?  And,  per- 
haps, if  be  found  no  mortgage  of  record, 
before  bis  return  and  commencement  of 
work,  the  mortgage  would  be  of  record,  and 
then  tbe  court  tells  blm  that  the  mortgage 
is  ahead  of  bis  Uea  claim.  It  is  a  notorious 
fact  that  tbe  laboring  man  is  not  the  man 
who  examines  tbe  records.    He  has  other 


things  to  do,  and  this  was  undoubtedly  one 
of  the  many  considerations  wbicb  led  tbe 
Legislature  to  provide  that  a  lien  for  bis 
labor  might  have  its  inception  and  date  from 
tbe  commencement  of  tbe  building.  Tbe  in- 
dividual, corporation,  or  trust  company  that 
loans  money  has  time  botb  for  the  examina- 
tion of  tbe  records  as  well  as  tbe  property  on 
which  tbey  take  their  mortgage,  and  they  al- 
ways do  so,  and  their  means  of  ascertaining 
Whether  a  building  is  under  course  of  con- 
struction are  ample  and  never  overlooked  by 
them. 

Tbe  principle  involved  in  this  statute  is 
clearly  this:  That  the  commencement  of  a 
building  on  tbe  premises  constitutes  actual 
notice  to  all  the  world  that  a  building  la 
to  be  constructed,  and  that  such  notice  rises 
superior  to  all  susequent  constructive  notices 
that  can  be  given  under  tbe  recording  laws. 
The  statute  of  Texas,  so  far  as  it  goes,  is 
very  similar  to  our  section  5,  and  the  Su- 
preme Court  of  that  state,  in  Oriental  Hotel 
Company  v.  Griffiths,  33  S.  W.  652,  30  L. 
B.  A.  765,  53  Am.  St  Rep.  790,  held  that 
tbe  statute  intended  to  place  all  Hens  upon 
an  equal  footing,  and  that,  when  claimed 
upon  a  building,  all  dated  from  the  com- 
mencement of  tbe  building.  In  discussing 
this  question  tbe  court  said :  "When  a  build- 
ing or  other  Improvement  is  In  course  of 
construction,  and  any  person  takes  a  mort- 
gage on  the  land  upon  which  such  building 
or  improvement  is  situated,  or  on  the  im- 
provement Itself,  he  does  so  with  tbe  knowl- 
edge that  it  may  be  necessary,  for  tbe  com- 
pletion of  tbe  building,  that  other  contracts 
should  be  made  for  labor  and  material ;  and 
it  Is  clearly  tbe  policy  of  this  state,  as 
shown  by  its  statute  law,  that  an  intervening 
mortgagee  shall  not  destroy  the  statutory 
rights  of  persons  that  may  be  acquired  there- 
after In  tbe  course  of  constructing  such 
building.  Tbe  deed  of  trust  in  this  case 
expressly  reserves  a  lien  upon  tbe  building 
thereafter  to  be  constructed,  and  it  is  evi- 
dent from  the  facts  that  the  principal  se- 
curity for  the  bonds  which  were  being  sold 
was  to  be  created  by  the  completion  of  tbe 
contemplated  hotel  building.  If  the  position 
taken  by  tbe  counsel  for  tbe  Oriental  In- 
vestment Company  be  correct,  then  an  inter- 
vening mortgagee  could  arrest  the  progress 
of  such  work,  destroy  the  statutory  rights 
and  Hens  of  all  persons  who  might  be  en- 
gaged In  the  work,  and  assert  a  lien  by 
contract  which  would  be  superior  to  that 
given  by  the  law  under  which  the  contract 
was  made.  This,  we  believe,  cannot  be  main- 
tained. •  •  •  The  man  who  lays  tbe 
foundation  has  an  equal  claim  upon  tbe 
whole  structure  with  all  others,  and  the 
man  who  completes  tbe  work  has  an  equal 
claim  upon  the  foundation  with  him  who 
does  the  work  thereon  or  furnishes  the  ma- 
terial therefor.  The  Hen,  then,  which  Is 
secured  by  statute,  extends  In  favor  of  each. 
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ft«m  tbe  beKlnolng  to  the  completion  of  the 
work,  and,  if  It  so  extends  and  embraces 
all  that  has  been  done  from  tbe  beginning 
to  the  completion,  its  'inception'  must  be 
the  time  to  which  It  is  made  to  relate  in 
giving  effect"  This  case  contains  a  very 
able  and  ludd  discussion  of  the  question, 
and  of  the  purpose  and  Intention  of  the  Hen 
statutes,  and  is  worthy  of  much  considera- 
Uon.  In  Davis  ▼.  Bilsland,  18  Wall.  G59, 
21  Jj.  Ed.  969,  this  question  arose  over  a 
Montana  statute  very  similar  to  ours,  so  far 
as  it  went,  though  less  comprehensive,  and 
in  the  course  of  its  consideration  Mr.  Justice 
Bradley  said :  "The  liens  secured  to  mechan- 
ics and  materialmen  have  precedence  over 
all  other  incumbrances  put  iq^on  the  property 
after  the  commencement  of  the  building; 
and  this  is  right.  Why  should  m  purchaser 
or  lender  have  the  benefit  of  tbe  labor  or 
materials  which  go  into  the  property  and 
give  it  its  existence?  At  all  events  the  law 
Is  dear."  In  Nellson  v.  Iowa  Eastern  By. 
Ca,  44  Iowa,  71,  the  Supreme  Court,  in  con- 
sidering a  statute  of  Iowa  substantially  the 
same  as  section  5  of  our  statute,  with  the 
exception  that  it  did  not  contain  the  words 
"work  done  or  materials  were  commenced 
to  be  furnished,"  held  that  all  liens  attached 
from  the  commencement  of  the  building. 
The  first  paragraph  of  tbe  syllabus  to  that 
case  Is  aa  fellows:  "A  mechanic's  lien  at- 
taches from  the  commencement  of  the  build- 
ing, and  takes  precedence  over  a  mortgage 
executed  after  that  time,  although  the  par- 
ticular work  for  which  the  Hen  is  claimed 
was  not  commenced  until  after  the  execution 
of  the  mortgage."  See,  also,  Ins.  C3o.  v.  Slye, 
45  Iowa,  615.  Tbe  same  conclusion  has  been 
reached  under  the  statute  of  Kansas,  sub- 
stantially the  same  as  the  Iowa  statute. 
See  Kansas  Mortg.  Co.  v.  Weyerhaeuser 
(Kan.)  29  Pac.  153;  Warden  v.  Sablns 
(Ean.)  12  Pac.  520.  The  Supreme  Court  of 
Missouri  held  to  the  same  effect  as  early 
as  1855.  See  Dubois'  Adm'r  v.  Wilson's 
Trustee,  21  Mo.  213.  In  Gardner  t.  I^ck, 
64  N.  W.  746,  the  Supreme  Court  of  Minne- 
sota overruled  Its  former  decisions  on  this 
question,  and  held  that  all  liens  for  work 
done  and  materials  furnished  in  the  con- 
Btruction  of  a  building  should  date  from  the 
commencement  of  such  building.  This  de- 
cision was  by  a  divided  court,  but  the  rea- 
soning found  In  the  opinion  of  Justice  Col- 
lins appeals  to  me  aa  sound,  and  founded  up- 
on the  true  Intent  and  spirit  of  the  statute. 
In  course  of  tbe  opinion  it  is  said:  "A 
majority  of  this  court  are  clearly  of  the 
opinion  that  the  views  expressed  in  the  Fln- 
layson  Case  (47  Minn.  74,  40  N.  W.  398, 
645),  are  unsound.  If  such  a  method  of 
distribution  were  adopted.  It  would  result 
in  deferring  to  some  extent  the  Hen  claims 
of  those  who  had  performed  work  or  fur- 
nished material  before  the  execution  of  the 
mortgage  to  its  lien  in  every  case  where 


the  premises  sold  for  more  than  sufflcient 
to  pay  prior.  In  point  of  time,  claimants, 
because  those  ahead  would  have  to  share 
with  those  behind  the  mortgage.  It  would 
compel  those  who  had  performed  their  labor 
or  furnished  materials  upon  the  strength  of 
an  unincumbered  title  to  submit  to  a  possible 
postponement  of  their  claims  to  an  incimi- 
brance  in  no  manner  connected  with  the 
improvements,  and  brought  into  existence 
during,  or  perhaps  subsequent  to,  the  ful- 
fillment of  their  contracts.  It  would  place 
it  in  the  iwwer  of  tbe  owner  of  the  real 
estate  to  mortgage  it  so  as  to  substanUally 
affect  rights  already  assured  and  relied  on, 
and  virtually  to  destroy  the  statutory  se- 
curity. Significant  illustrations  of  this  kind 
might  t>e  multiplied,  but  are  unnecessary. 
To  permit  assured  rights  to  be  thus  displaced, 
really  at  the  option  of  tbe  owner,  is  opposed 
to  the  spirit  and  intent  of  the  law.  •  •  • 
There  is  nothing  novel  or  unjust  in  a  law 
which  gives  priority  to  the  Hens  of  mechanics 
and  materialmen  over  those  of  other  parties, 
originating  subsequent  to  the  commencement 
of  the  Improvements  on  the  land.  In  at 
least  20  states  such  laws  have  been  enacted, 
aiKl  again  and  again  have  they  been  sustained 
bj  the  courts.  These  states  are  named,  and 
a  synopsis  of  their  Hen  statutes  given,  in 
Jones  on  Liens,  {{  1187,  1469."  After  pro- 
ceeding to  announce  the  two  theories  pre- 
sented to  the  court  It  Is  again  said:  "The 
inevitable  logic  of  what  we  have  said  is 
that,  whenever  a  mortgage  or  other  Incum- 
brance or  distinct  Hen  originates  subsequently 
to  tbe  commencement  of  the  work  on  the 
ground,  or  the  furnishing  of  materials  at 
the  same  place,  so  that  the  world  may  have 
notice  of  the  proposed  Improvement,  It  must 
yield  to  tbe  claims  of  all  who  have  contrib- 
uted to  tbe  completion  of  the  structure  with 
their  work  or  materials.  A  mortgage  placed 
upon  real  property  subsequent  to  the  com- 
mencement of  a  building,  after  Hen  rights 
have  attached,  must  be  subordinated  to  the 
Hens  provided  for  in  chapter  200,  p.  313,  Gen. 
Laws  1889.  The  rights  of  the  person  who 
drst  labors,  or  those  of  tbe  materialman 
who  first  furnishes  material,  In  respect  to 
the  time  they  attach,  are  fixed  by  statute; 
and  it  was  the  plain  and  unmistakable  in- 
tention of  the  Legislature  to  date  all  Hen 
rights  from  this  time,  and  to  place  all  who 
may  be  engaged  in  a  common  enterprise— 
the  erection  and  construction  of  a  building— 
upon  the  same  footing." 

Again  reverting  to  our  statute,  we  find  that 
the  Legislature  was  careful  In  every  section 
to  provide  the  manner  and  method  of  secur- 
ing a  lien  to  every  person  entitled  thereto 
under  chapter  1  of  the  act  Section  6  (page 
148)  prescribes  that  every  original  contractor 
must  file  his  claim  vrithin  60  days,  and  every 
other  person  within  SO  days,  "after  the  com- 
pletion of  any  building,  improvement  or  struc- 
ture, or  after  the  completion  of  the  alteration 
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or  repatr  tUereof  or  after  he  lias  cpafied  to 
labor  thereoQ  from  any  caufse,  or  after  he  has 
ceased  to  furnish  materials  therefor,  or  after 
the  performance  of  any  hilx>r  In  a  mine  or 
mining  olntm."  Tbis  Is  a  further  Illustration 
of  the  fact  that  the  Legislature  meant  all 
Hens  for  labor  or  material  used  In  the  con- 
stnictlon  of  a  building  to  date  from  the  com- 
mencement of  the  building,  and  if  for  labor 
on  something  other  than  a  building,  as  In  a 
mine  or  on  mining  claim,  then  from  the  com- 
mencement of  the  labor,  etc.  Another  sig- 
nificant fact  disclosed  by  this  section  Is  that 
wherein  it  provides  the  kind  and  character 
of  Hen  to  be  filed.  It  nowhere  requires  the 
claimant  to  state  when  he  commenced  work 
or  furnishing  materials.  After  prescribing 
these  numerous  provisions  In  detail  the  en- 
tire act  closes  by  admonishing  the  courts 
that  "its  provisions  and  all  proceedings  under 
It  are  to  be  liberally  construed  with  a  view 
to  effect  Its  object";  and  there  can  be  no 
question  as  to  what  its  object  is.  That  object 
is  to  secure  Hens  to  the  laborers  and  material- 
men enumerated  In  the  act.  I  am  thoroughly 
satisfied  that  the  trial  court  arrived  at  the 
correct  conclusion  as  to  the  Intent  and  pur- 
pose of  this  statute,  and,  indeed,  the  clear 
and  unequivocal  expression  of  the  statute 
Itself,  and  his  Judgment  should  be  affirmed. 

On  Rehearing. 

SULLIVAN,  J,  A  rehearing  was  granted 
In  this  case  and  again  submitted  on  a  reargu- 
mcnt.  It  Is  very  earnestly  contended  that 
the  court  has  failed  to  apply  the  plain  rules 
of  statutory  construction  In  construing  the 
mechanic's  lien  law  under  consideration.  We 
are  quite  well  acquainted  with  the  rules  of 
statutory  construction  quoted  and  cited  by 
counsel  for  the  petitioners,  and  are  fully 
satisfied  that  we  have  faithfully  and  correctly 
applied  these  rules  to  the  construction  of 
the  act  under  consideration,  and  see  no  cause 
for  changing  the  views  heretofore  expressed 
la  this  case. 

The  main  question  for  consideration  Is 
whether  the  mortgages  should  be  subrogated 
and  declared  subsequent  to  other  Hens,  or 
whether  said  liens  all  relate  back  to  the  time 
of  the  commencement  of  the  construction  of 
the  building.  Irrespective  of  the  time  when 
the  labor  was  performed  or  the  material 
f  ornished.  The  decision  of  that  question  rests 
largely  on  the  provisions  of  section  5  of  the 
lien  law  under  consideration  (Laws  1800,  p. 
148),  and  we  think  it  clear  that  our  construc- 
tion of  that  statute  heretofore  given  is  the 
correct  one.  In  arriving  at  that  conclusion 
we  have  not  ova*looked  the  various  provlsloua 
of  said  act  in  their  objects  and  purposes. 
And  the  provisions  of  section  11  (page  140) 
apply  to  cases  where  no  mortgages  intervene, 
and  also  in  cases  where  mortgages  Intervene, 
and  the  lien  claimants  are  thereby  divided 
Into  classes.    It  was  not  the  intention  of  the 


Ij(>glsTatare  enacting  said  law  to  make  value- 
less a  mortgage  lien  that  had  attached  to 
the  premises  involved  in  this  case  prior  to  the 
time  the  Hen  claimant  furnished  any  material 
or  performed  any  labor  toward  the  construc- 
tion, repair,  or  alteration  of  the  building. 
It  is  suggested  by  counsel  for  the  petitioner 
that  the  Legislature  intended  to  protect  the 
poor  against  the  "avaricious,"  and  against 
the  "machinations"  of  those  who  would  de- 
fraud and  defeat  them  of  their  Eonest.  hard- 
earned  wages.  That,  no  doubt,  is  true,  but 
there  is  not  an  intimation  in  this  case,  and 
the  record  shows  none,  that  the  mortgagees 
have  conspired  In  any  manner  to  defraud  or 
cheat  any  of  the  Hen  claimants,  and  that  the 
mortgages  are  not  valid.  It  Is  no  doubt  true 
that  the  very  money  for  which  the  mortgages 
were  given  was  used  In  payment  for  material 
and  labor  used  in  the  construction  of  the 
said  building.  If  it  were  anywhere  shown 
that  either  of  said  mortgages,  or  any  part 
thereof,  were  fraudulent,  a  court  of  equity, 
upon  the  proper  showing,  would  grant  relief 
against  them.  As  heretofore  stated,  the  me- 
chanic's Hen  laws  of  California  and  Washing- 
ton are  substantiaHy  the  same  as  our  own, 
and  their  objects  and  purposes  are  the  same. 
The  same  Is  true  of  the  Hen  laws  of  Nevada, 
BO  far  as  the  provisions  of  section  5  of  our 
law  is  concerned.  While  some  of  the  details 
of  the  Nevada  law  differ  from  our  own,  the 
objects  and  purposes  are  the  same,  and  In 
Capron  v.  Strout,  11  Nev.  304,  it  is  said: 
"Capron's  mortgage  was  recorded  Febnwry 
25,  1874,  and  all  work  done  by  Stewart  after 
the  expiration  of  his  then  current  mouth  was 
done  under  contracts  made  by  him  after 
legal  notice  of  Capron's  rights,  and  his  lien 
for  such  work  is  subordinate  to  Capron's 
mortgage."  It  does  not  seem  possible  that 
any  unprejudiced  mind  can  fairly  construe 
said  provisions  of  our  lien  law  as  counsel  for 
petitioners  attempt  to  construe  them.  Under 
their  construction.  If,  at  the  time  the  $20,000 
mortgage  was  given  on  the  premises  in  ques- 
tion, the  workmen  and  materialmen  (there 
was  no  original  contractor)  had  all  and  6very 
one  of  them  ceased  work,  and  never  there- 
after performed  any  work  nor  furnished  any 
material  In  connection  with  said  building 
whatever,  and  the  owner  had  executed  the 
$20,000  mortgage  to  raise  money  with  which 
to  pay  them  what  was  due  them,  and  there- 
after other  materialmen  and  laborers  per- 
formed labor  in  the  completion  of  said  build- 
ing, the  mortgagees'  rights  must  be  subro- 
gated to  the  claim  of  the  latter.  That  is  a 
most  monstrous  proposition  to  my  mind,  and 
I  do  not  believe  the  Legislature  ever  intended 
such  a  result,  and  It  would  be  contrary  to 
the  plain  provisions  of  the  act  under  consider- 
ation. Under  counsel's  theory  no  mortgage 
or  other  incumbrance  could  attach,  if  the 
Improvement  of  the  structure  was  commenced, 
work  done,  or  materials  were  commenced  to 
be  furnished  prior  thereto ;  and,  If  that  were 
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the  intention  of  the  I^gtslatnre,  It  certainly 
would  have  been  expressed  In  plain  and  un- 
equivocal  language. 

Section  1186  of  the  Code  of  Civil  Proce- 
dure of  California  la  the  same  as  section  o 
of  our  mechanic's  lien  law,  and  section  1606 
of  Hill's  Annotated  Statutes  and  Codes  of 
Washington  of  1891  is  the  same  as  our  said 
section  5.  Section  1194  of  the  Code  of  Civil 
Procedure  of  California  and  section  1673  of 
the  Washington  lav?  are  the  same  as  sec- 
tion 11  of  our  lien  law,  in  that  it  is  provided 
in  each  that  the  court,  in  its  Judgment  in 
lien  cases,  must  declare  the  rank  of  each 
Hen  or  class  of  liens.  However,  the  order 
of  classlflcatlon  is  a  little  different,  both  in 
California  and  WasUngton.  It  is  sufHcient 
to  say  tliat  the  Supreme  Court  of  Washing- 
ton, in  the  case  of  Mechanics'  Mill  &  Lumber 
Co.  V.  Denny  Hotel  Co.,  32  Pac.  1073,  and 
Home  Savings  &  Loan  Ass'n  v.  Burton,  50 
Pac.  940,  held  that  the  liens  must  date  from 
the  time  the  work  was  commenced  or  the 
material  was  commenced  to  be  furnished, 
and  not  from  the  commencement  of  the  build- 
ing. In  each  of  those  cases  mortgages  Inter- 
vened, and  at  the  time  those  decisions  were 
rendered  the  lien  laws  of  Washington  re- 
quired the  court  to  declare  the  rank  of  each 
Hen.  The  argument  of  counsel  for  appellant, 
to  the  effect  that  the  Supreme  Court  of 
Washington  in  thoiiie  cases  overlooked  or  dis- 
regarded the  provisions  of  said  section  1673 
of  the  Washington  law,  has  very  little  force 
with  us.  And,  even  though  the  mechanic's 
lien  law  of  California  did  not  contain  provi- 
sions requiring  the  court  to  declare  the  rank 
or  class  of  each  lien  until  1885,  we  are  fully 
satisfied  with  the  Callforuia  court's  construc- 
tion of  the  provisions  of  section  118G  of  the 
California  law,  which  is  identically  the  same 
as  said  section  5  of  our  own.  We  are  unable 
to  see  any  good  reason  for  placing  a  differ- 
ent construction  upon  the  provisions  of  said 
section  5  after  the  adoption  of  an  amendment 
requiring  the  court  to  declare  the  rank  or 
class  of  the  liens. 

It  is  suggested  by  counsel  for  api)ellant 
that  the  court  in  Its  former  opinion  failed 
to  pass  upon  the  validity  of  the  Flaunagan 
lien,  and  he  now  urges  that  we  pass  upon 
It.  We  are  not  satisfied  that  it  appears 
from  the  record  that  all  of  the  evidence  pro- 
duced at  the  hearing  of  the  trial  in  regard 
to  that  Hen  is  before  the  court,  and  for  that 
reason  we  are  not  inclined  to  disturb  the 
findings  of  that  court  in  that  regard. 

It  is  urged  by  counsel  for  the  petitioners 
that  this  court  ought  to  Instruct  the  trial 
court  what  Judgment  It  should  enter  in  this 
case,  or  whether  It  should  rank  or  classify 
the  Hens.  But  it  is  contended  by  counsel  for 
one  of  the  lien  claimants  that  that  question 
was  not  presented  on  the  original  hearing, 
and  should  not  be  considered  now  by  this 
court  The  mortgagees  were  the  only  appel- 
lants, and  the  only  question  presented  on 
the  appeal  was  whether  the  Hens  related 


back  to  the  time  of  the  commencement  of 
the  building.  Irrespective  of  the  time  when 
the  labor  was  commenced  to  be  performed 
or  the  material  commenced  to  be  furnished. 
Counsel  for  respondents  contended  that  all 
liens  related  and  should  date  from  the  time 
of  the  commencement  of  the  building.  The 
question  of  th(  rank  or  class  of  the  several 
laborers',  mechanics',  or  materialmen's  Hens 
was  not  raised  on  the  bearing.  That  being 
true,  under  the  recognized  rule  that  questions 
which  were  not  raised  on  the  original  hear- 
ing will  not  be  considered  oa  rehearing,  ap- 
plies here.  See  Powell  v.  Nevada  C.  &  O. 
Ry.  Company  (Nev.)  82  Pac.  96.  However., 
a  question  similar  to  the  one  under  discus- 
sion Is  decided  by  the  Supreme  Court  of  Neb- 
raska In  Henry  &  Coatsworth  Co.  v.  Fisher- 
dick,  Administrator,  87  Neb.  207,  55  N.  W. 
643.  •   -»..„.»•—-„.,  ^...  , 

We  are  fully  satisfied  that  our  decision 
on  the  original  hearing  in  this  case  is  right, 
and  the  views  therein  expressed  are  hereby 
confirmed.  The  Judgment  of  the  trial  court 
is  reversed,  and  the  cause  remanded.  Costs 
are  awarded  to  appellant 

STOCKSLAGER,  C.  J.  (concurring).  From 
some  of  the  arguments  of  counsel  in  support 
of  the  petition  for  rehearing,  and  in  dissent- 
ing opinion  of  our  Brother,  it  would  seem 
that  they  are  laboring  under  the  impression 
that  In  some  way  the  majority  opinion  does 
the  laboring  man  a  great  injustice.  It  will 
always  be  conceded  that  laws  are  enacted 
with  the  view  of  equal  Justice  to  all.  Indeed, 
our  civil  and  political  liberties — our  property 
rights — ^are  founded  on  this  rule.  "Equal 
Justice  to  all,  special  privileges  to  none," 
should  and  does  apply  to  capital  and  labor 
and  to  every  avocation  in  this  country  of 
boasted  freedom,  independence,  and  Justlcx 
The  mechanic's  Hen  law  of  this  state  fiu*- 
nlshes  ample  protection  for  the  laboring  man, 
the  materialman,  the  capitalist,  and  any  and 
all  who  may  furnish  labor,  money,  or  mate- 
rial for  the  erection  or  construction  of  a 
building  in  this  state.  There  was  no  con- 
tractor In  the  erection  of  the  building  in  con- 
troversy. Dr.  Dubois,  the  owner,  was  con- 
structing the  building,  employing  the  labor, 
buying  the  materials,  and  making  settlement 
for  such  material  and  lat)or  on  his  own  con- 
tracts. After  the  building  had  progressed, 
and  a  large  amount  of  labor  and  material 
had  been  employed  and  furnished,  a  mort- 
gage was  given  and  recorded  for  the  sum  of 
$20,000  covering  said  building.  It  is  not  con- 
tended by  counsel  for  appellant,  nor  would 
It  be  held  by  this  court,  that  any  and  all 
lalwr  done  or  materials  furnished  prior  to 
the  recording  of  the  mortgage  would  not  be 
a  prior  lien  ui>on  the  premises.  Subsequent 
to  the  recording  of  the  mortgage  all  labor 
done  or  material  furnished  was  with  notice 
of  the  existence  of  the  lien  created  by  the 
mortgage,  and  the  laboring  men  and  material- 
men were  privileged,  to  say  to  the  owner  of 
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the  building:  "Ton  have  placed  a  mortgage 
lien  In  the  sum  of  $20,000  on  this  property. 
We  do  not  care  to  take  chances  on  a  lien  tor 
our  labor  or  material,  with  the  record  fact 
of  the  existence  of  this  mortgage.  If  you 
desire  our  labor  or  material,  it  will  be  nec- 
essary for  you  to  pay  for  it  as  you  get  it" 
If  they  could  not  make  satisfactory  arrange- 
ments for  their  pay,  they  were  certainly 
under  no  obligations  to  furnish  the  labor  or 
material.  It  is  more  than  probable  that 
most,  if  not  all,  the  proceeds  of  the  mort- 
gage were  used  in  payment  for  work  done 
and  material  furnished  prior  to  its  execution. 
In  all  reason  the  builder  was  under  obliga- 
tions to  the  mortgagee  to  pay  up  and  cancel 
any  liens  or  obligations  prior  to  the  mort- 
gage, at  least  so  far  as  the  proceeds  would 
go  toward  making  such  payment. 

If  we  were  to  accept  the  contention  of 
counsel  for  some  of  the  respondents  as  the 
law  governing  this  case,  it  might,  and  we 
think  would  have,  a  disastrous  effect  on  the 
upbuilding  of  our  cities,  towns,  and  villages. 
Money  Is  absolutely  necessary  for  building 
anywhere,  and,  if  security  cannot  be  given 
until  the  building  is  completed  and  all  liens 
cleared.  It  woirtd  in  many  cases  be  impossible 
to  complete  the  work.  We  think  the  case 
at  bar  furnishes  a  good  illustration  of  the 
evil  effects  of  such  a  construction  of  our  stat- 
ute. Dr.  Dubois  did  not  have  the  ready 
money  to  complete  this  building.  Work  and 
labor  could  not  be  had  without  means  to  pay. 
Mortgages  were  given  for  the  purpose  of 
raising  the  money  to  complete  the  work  of 
construction.  If,  after  he  had  executed  the 
two  mortgages  and  placed  them  on  record, 
materialmen  and  laborers  did  not  think  the 
building  of  sufficient  value  to  pay  the  liens 
thus  created,  and  them  after  satisfying  such 
liens,  then  It  was  their  privilege,  as  well  as 
duty,  to  refuse  to  furnish  material  or  perform 
labor  without  pay,  or  su£Bclent  and  satis- 
factory security  that  they  would  be  paid.  In 
that  case,  if  the  building  would  not  sell  for  a 
sufficient  amount  to  satisfy  the  mortgage 
liens,  no  one  would  suffer,  excepting  the 
mortgagor  and  mortgagee,  as  all  claims  for 
material  and  labor  prior  to  the  mortgages 
would  be  prior  liens.  If  my  conclusion  is 
correct  and  I  think  It  certainly  is,  the  law 
surrounds  the  laboring  man  with  every  safe- 
guard. He  is  protected  with  a  lien  prior 
to  the  execution  of  the  mortgage,  and  there- 
after he  need  not  perform  labor  without  dally 
pay  or  satisfactory  security. 

AILSHIB,  J.  (dissenting).  The  results  of 
this  case  furnish  a  rigorous  example  of  either 
a  grave  defect  and  injustice  existing  in  our 
lien  laws,  or  an  unfortunate  misconstruction 
'  and  application  of  Its  provisions.  Here,  as 
will  occur  in  most  cases,  a  materialman  com- 
mences to  furnish  material  for  the  building 
tiefore  any  labor  is  performed  in  Its  con- 
struction, and  immediately  thereafter,  and 


prior  to  the  commencement  of  work  by  certain 
latx>rers,  mortgages  to  the  amount  of  $30,000 
are  given  on  the  premises.  In  this  case  the 
men  who  performed  the  labor,  and  out  of 
this  material  erected  a  completed  structure, 
must  stand  by  and  see  the  materialman  paid 
first,  and  then  the  mortgagee  receives  his 
money,,  and.  If  the  unexpected  and  unusual 
should  happen,  he  may  then,  thirdly.  In  the 
order  of  preferences,  receive  bis  pay.  This, 
too,  directly  in  view  of  the  provisions  of  sec- 
tion 11  of  the  lien  taw  (Laws  1899,  p.  149), 
which  says  the  laborers*  lien  shall  rank  first 
in  the  order  of  preferences  and  priorities 
among  lien  claimants.  Under  these  condi- 
tions and  circumstances  it  seems  to  me  that 
the  burden  of  loss  falls  unequally  and  un- 
justly heavy  upon  the  shoulders  of  labor. 
On  the  reargument  of  this  case  it  was  urged 
by  the  respondent  that,  in  the  event  the  court 
should  adhere  to  the  majority  opinion  origi- 
nally filed,  then  the  court  should  direct  the 
trial  court  as  to  the  kind  and  character  of 
decree  to  be  entered,  and  the  priorities  and 
order  of  preferences  to  be  recognized  in  the 
decree,  as  among  the  various  lien  claimants 
and  the  mortgagee.  The  majority,  however, 
decline  to  point  out  the  preferences  among 
these  claimants,  or  to  direct  the  trial  court 
as  to  the  decree,  although  the  opinion  refers 
to  Henry  &  Coatsworth  Co.  v.  Flsherdick, 
37  Neb.  207,  55  N.  W.  043,  as  being  a  case 
similar  to  this,  and  one  which  might  afford 
proper  direction  to  the  court.  I  am  not  yet 
prepared  to  believe  that  the  majority  of  this 
court  would  approve  of  a  decree  entered  in 
conformity  with  the  decree  directed  in  this 
Nebraska  case.  Indeed,  that  case  ought  not 
to  be  considered  for  a  moment  as  authority 
under  our  statute.  An  examination  of  chap- 
ter 54  of  the  Compiled  Statutes  of  Nebraska 
of  1881  will  disclose  the  fact  that  the  Nebras- 
ka mechanic's  lien  law  bears  no  similarity 
to  ours,  and  is  entirely  destitute  of  any  pro- 
visions corresponding  to  sections  5  and  11  of 
our  lien  law.  As  I  read  and  understand  sec- 
tion 3818,  Rev.  St  1887,  it  becomes  the  duty 
of  this  court  In  a  case  like  the  one  at  bar, 
where  Judgment  Is  reversed  without  granting 
a  new  trial,  to  direct,  or  at  least  indicate, 
the  correct  judgment  to  be  entered  in  the 
lower  court  This  question  must  necessarily 
arise  when  the  remittitur  goes  down.  The 
lower  court  has  proceeded  upon  the  theory 
that  it  was  his  duty,  in  entering  judgment  In 
such  a  case,  to  follow  the  requirements  of 
section  11  of  the  lien  law,  and  I  think  he  was 
entirely  correct  in  that  view.  The  court 
here,  however,  has  reversed  the  judgment 
entered  in  conformity  with  that  section  of 
the  statute.  The  question  will  at  once  arise 
in  the  district  court  as  to  whether  or  not 
the  court  shall  give  the  materialman  the 
preference  over  the  laborer  or  the  laborer 
preference  over  the  materialman,  or  whether 
they  shall  all  be  thrown  into  hodgepodge,  and 
laborers,  materlahuen,  and  contractors  be  ali 
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clafised  together.  Ify  amodates  In  the  ma- 
jority opinion  say:  "The  provisions  of  sec- 
tion 11  apply  to  cases  where  no  mortgages 
Intervene,  and  also  In  cases  where  mortgages 
Intervene  and  the  Hen  claimants  are  there- 
by divided  Into  classes."  I  am  not  sure  that 
I  understand  Just  what  is  meant  by  this 
observation,  but  it  is  quite  clear  to  me,  after 
reading  section  11,  that  it  does  not  contain 
such  language,  nor  do  1  find  any  exception 
made  therein  as  to  the  application  of  the  rule 
of  priorities  among  claimants.  I  know  of  no 
authority  to  be  found  in  the  books  that 
Jnstlfles  Interpolating  new  and  additional 
language  into  a  statute  that  is  already  clear 
and  explicit  I  am  still  the  more  firmly 
convinced  that  the  Judgment  of  the  district 
court  should  be  affirmed. 

Since  writing  the  foregoing  the  Oblef  Jna- 
tice  has  written  his  concurring  opinion.  It  Is 
there  held  in  effect  that  every  man  who  seeks 
employment  on  a  building  in  course  of  con- 
struction must,  at  bis  peril,  examine  the 
connty  records  from  time  to  time  to  ascertain 
whether  any  mortgage  or  incumbrance  has  in 
the  meanwhile  been  placed  on  the  property. 
The  view  I  have  endeavored  to  express  Is 
that,  as  I  read  the  statute,  the  Legislature 
intended  that  the  fact  a  building  is  In  course 
of  construction  when  a  loan  is  made  on  the 
property  Is  Itself  actual  notice  to  the  lender 
that  the  building  Is  to  be  completed,  and 
that  those  who  complete  It  must  be  paid,  and 
that  therefore  the  laborer  and  materialman 
may  work  and  furnish  material  without  ex- 
amining records  or  inourriug  the  penalties 
of  constructive  notice. 


BUCKLE  V.  McCONAGHT. 

(Supreme  Court  of  Idaho,    Dec.  4,  1905.    On 
Rvhearing,    Dec.    30,    1905.) 

1.  Xbw  TbiaIt-Obder  Pbematurelt  Made. 

An  order  granting  a  new  trial,  made  before 
the  stntrment  on  which  the  motion  is  based 
is  BPttled  and  filed,  la  prematurely  made,  and 
rnuxt  be  set  aside. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  New  Trial,  {  330.] 

2.  Same— Stateme:«t  of  Case. 

The  provisions  of  section  4442.  Rev.  St. 
1887,  contemplate  that  a  motion  for  a  new 
trial  shall  not  be  passed  upon  before  the  state- 
ment of  the  case  upon  which  such  motion  Is 
based  Is  settled  and  filed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  New  Trial,  S  315.] 
8.  Same— Mawdatobt  Provisions. 

The  provisions  of  that  section  In  that  re- 
gard are  mandatory. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Kootenai  Conn- 
ty; R.  T.  Morgan,  Judge. 

Action  by  Frank  Buckle  against  William 
McConagby.  From  an  order  granting  a  new 
trial,  plaintiff  appeals.    Reversed. 

Charles  L.  Heltman,  for  appellant  Edwin 
UcBee,  for  respondent 


SULLIVAN,  J.  TblB  Is  an  appeal  from  an 
order  granting  a  new  trial,  which  order  was 
based  on  the  insufficiency  of  the  evidence  to 
Justify  the  verdict.  It  appears  from  the  rec- 
ord before  us  that  the  order  granting  a  new 
trial  was  made  In  open  court  on  the  15tb 
day  of  May,  1906,  and  that  the  statement 
on  motion  for  a  new  trial  was  not  settled 
until  the  81st  day  of  May,  1905,  and  not 
filed  until  the  iBt  day  of  June,  1905.  Coun- 
sel for  the  appellant  contends  that  the  court 
had  no  Jurisdiction  to  act  upon  said  motion 
until  after  the  settlement  and  filing  of  the 
statement  to  be  used  on  that  motion.  Sec- 
tion 4442  of  the  Revised  Statutes  of  1887  is 
in  part  as  follows:  "The  application  for 
a  new  trial  shall  be  heard  at  the  earliest 
practicable  period  after  notice  of  the  mo- 
tion. If  the  motion  is  to  be  heard  upon  the 
minutes  of  the  court,  and  In  other  cases, 
after  the  affidavits,  bills  of  exceptions,  or 
statement,  as  the  case  may  be,  are  filed,  and 
may  be  brought  to  a  bearing  up<Mi  motion 
of  either  party."  Those  provisions  clearly 
contemplate  that  the  hearing  of  the  motion 
for  a  new  trial  based  upon  a  statement  of 
the  case  must  not  be  heard  until  after  such 
statement  Is  settled  and  filed.  In  Stevens 
v.  Northwestern  Stage  Co.,  1  Idaho,  604,  the 
SupremeCourt  of  this  territory  said:  "Again, 
It  appears  that  the  statement  was  not  set- 
tled until  after  the  decision  of  the  court  up- 
on the  motion,  for  the  order  of  the  court 
granting  a  new  trial  and  the  planltiffs  ex- 
ceptions thereto  are  Incorporated  into  and 
form  a  part  of  tbe  statement  Itself.  This 
practice  cannot  be  too  strongly  condemned. 
The  whole  theory  of  the  use  of  a  statement 
is  that  the  court  may  have  something  definite 
and  certain  upon  which  to  act  Any  other 
practice  would  lead  to  great  confusion,  giv- 
ing rise  to  controversies  as  to  what  state 
of  facts  tbe  court  bad  acted  upon  after  tbe 
very  questions  in  issue  bad  been  decided." 
The  provision  of  the  statute  requiring  the 
settlement  and  filing  of  the  statement  on 
motion  for  a  new  trial  before  the  court  or 
Judge  can  decide  such  motion  is  mandatory. 
See  2  Spelling  on  New  Trials,  42S.  In  this 
case  the  order  granting  a  new  trial  was  made 
In  open  court  on  the  15th  of  May,  and  the 
statement  was  not  settled  until  the  Slst  of 
May  following,  and  was  not  filed  until  the 
1st  of  June,  1905. 

Said  order  granting  a  new  trial  was  there- 
fore prematurely  made,  and  must  be  set  aside, 
and  it  Is  so  ordered,  and  the  cause  remanded. 
Costs  of  the  appeal  are  awarded  to  the  ap- 
pellant 

AILSHIE,  J.,  concurs. 

On  Rehearing. 
AILSHIE,  J.  Respondent  has  filed  a  peti- 
tion for  rehearing.  In  which  It  Is  Insisted  that 
previous  to  the  submission  and  determina- 
tion of  the  motion  for  a  new  trial  the  ap- 
pellant's  counsel   joined  with  counsel   for 
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respondent  In  a  stlpnlatlon  wbtcb  amonnts 
to  a  walrer  of  any  error  committed  by  tbe 
court  In  prematurely  passing  on  tbe  motion. 
Tbis  stipulation  is  as  follows:  "It  is  bere- 
by  stipulated  and  agreed,  that  tbe  motion 
of  the  defendant  for  a  new  trial  herein  be 
submitted  to  the  court  without  argument, 
and  without  further  notice  to  each  party. 
And  it  Is  further  hereby  stipulated  and 
agreed,  that  the  proposed  amendment  of  the 
plaintiff  to  tbe  defendant's  statement  of  tbe 
case,  to  be  used  on  bis  motion  for  a  new  trial 
herein,  may  be  adopted,  and  allowed  by  tbe 
court,  and  incorporated  in  said  statement 
of  tbe  case.  Signed  and  dated  this,  tbe  12th, 
day  of  December,  A.  D.  1004."  An  examina- 
tion of  the  stipulation  will  at  once  disclose 
that  the  appellant  only  waived  the  right  to 
make  an  argument  upon  the  motion  and 
notice  of  tbe  time  and  place  of  tbe  submis- 
sion of  tbe  motion.  The  stipulation  does  not 
amount  to  a  submission  of  tbe  motion  for  a 
new  trial  as  contended  for  by  respondent, 
but,  on  tbe  contrary,  it  specifically  refers  to 
tbe  fact  that  the  statement  had  not  yet  been 
settled.  Tbe  clear  import  of  this  stipulation 
is  that  the  motion  should  be  presented  and 
submitted  in  an  orderly  way  and  after  the 
settlement  and  allowance  of  the  statement. 
Tbe  stipulation  further  recognizes  the  fact 
that  tbe  motion  for  new  trial  was  to  be  made 
ui)on  tbe  statement  which  was  thereafter  to 
be  settled  and  allowed  by  the  court.  We 
do  not  think  tbe  error  in  this  case  was  either 
Invited  or  waived  by  appellant  The  case 
of  Crosb.v  V.  North  Bonanza  Sliver  MIn.  Co. 
(Nev.)  42  Pac.  583,  cited  and  relied  on  by 
respondent,  dlCTers  from  tbis  case,  in  that 
the  stipulation  which  was  there  held  to  be  a 
waiver  of  error  provided  "that  defendant's 
motion  for  a  new  trial  is  hereby  submitted  to 
Hon.  A.  E.  Chaney,  who  presided  as  judge 
in  the  above-entitled  action,  for  his  decision." 
That  stipulation.  It  will  be  observed,  pn)vided 
for  an  act  In  prtesentl.  It  was  an  actual, 
present  submission  of  the  motion  for  a  new 
trial,  and  left  nothing  further  to  be  done 
antecedent  to  the  determination  of  the  motion 
by  the  court.  We  have  found  no  good  rea- 
son why  a  rehearing  should  be  granted  in  tbis 
case.  Upon  receipt  of  the  remittitur  the 
trial  court  will  take  such  further  proceedings 
as  may  be  neces.<<ary  for  tbe  regular  and 
orderly  determination  of  the  motion  for  a 
new  trial. 
Petition  for  rehearing  denied. 

SULLIVAN,  J.,  concurs. 


PETER  V.  KALEZ  et  nx. 

(Supreme  Court  of  Idaho.    Dec.  18,  1905.) 

1.  New    Tbial— Motion— Prematubk    Hbab- 
iNO  AND  Submission. 

Under  section  4441,  Rev.  St.  1887,  where 
a  motion  for  a  new  trial  is  to  be  made  on  affi- 
davits, the  adverse  party  is  entitled  to  10  days 
after  service  on  him  of  the  afiidavits  of  the 
moving  party  in  which  to  file  and  serve  counter 


affidavits,  and  within  the  period  allowed  for 
filing  such  counter  affidavits  the  court  has  no 
power  or  authorit.v  to  hear  and  consider  a  mo- 
tion for  a  new  trial  based  on  the  affidavits 
of  tbe  moving  party. 

2.  Same. 

By  Rev.  St.  1887,  S  4442.  the  court  Is 
prohibited  from  hearing  a  motion  for  a  new 
trial  based  on  affidavits  until  after  the  ex- 
piration of  the  10  days  allowed  the  adverse 
party  in  which  to  file  counter  affidavits. 

3.  Same— Notice  of  Heabinq. 

The  adverse  party  is  entitled  to  notice  of 
the  time  and  place  of  the  hearing  on  a  motion 
for  a  new  trial,  and  to  be  present  at  tbe  hear- 
ing and  present  his  side  of  tlie  case. 

(Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  New  Trial,  §  314.] 

4.  Same— Proof  of  Service. 

Sufficiency   of   proof   of   service   of  notice 
and   motion   for   a   new   trial    considered   and 
discussed. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Kootenai  Coun- 
ty; R.  T.  Morgan,  Judge. 

Action  by  Paul  Peter  against  Martin  J. 
Kalez  and  wife.  Judgment  for  plaintiff,  and 
defendants  appeal.    Reversed. 

Edwin  McBee,  for  appellants.  McCloar  & 
Bnrgan,  Barnes  &  Latimer,  and  Robertson, 
Miller  &  Rosenhaupt,  for  respondent. 

AILSniE,  J.  This  is  an  appeal  from  an 
order  granting  a  new  trial.  The  respondent 
has  filed  a  motion  to  dismiss  the  appeal  on 
the  ground  that  service  of  the  transcript  on 
appeal  was  admitted  by  the  stenographer  em- 
ployed In  the  office  of  Robertson.  Miller  & 
Rosenhaupt,  of  counsel  for  respondent,  re- 
siding in  Spokane,  in  the  name  of  the  firm 
in  whose  office  he  was  employed,  and  that 
such  stenographer  had  no  authority  to  admit 
service  or  accept  copy  of  transcript  In  cases 
on  appeal.  It  appears  that  on  or  about  the 
15th  day  of  September,  1905,  one  of  the 
attorneys  for  the  appellants  went  to  the  office 
of  Robertson,  Miller  &  Rosenhaupt  in  Spo- 
kane, and,  finding  no  one  but  the  stenog- 
rapher in  the  front  room  of  tbe  office,  pre- 
sented to  him  a  copy  of  the  transcript  and 
requested  him  to  admit  service  for  tbe  firm, 
and  that  he  did  so  in  tbe  name  of  the  firm 
of  attorneys  with  whom  he  was  employed. 
It  appears  by  tlie  affidavit  of  the  stenog- 
rapher that  at  the  time  he  accepted  service 
one  of  tbe  attorneys  was  in  an  adjoining 
room.  Tliere  is  no  pretense  made  in  this 
case  that  the  attorneys  for  the  resiKJudent  did 
not  receive  a  copy  of  the  transcript.  While 
technically  the  stenographer  might  have  had 
no  authority  to  accept  service  and  sign  the 
names  of  bis  employers  thereto,  still  it  is 
admitted  that  the  transcript  was  actually 
received  by  the  attorneys,  and  It  Is  clear 
that  they  were  In  no  way  deceived,  misled, 
or  prejudiced  by  the  service  In  the  manner 
■t  was  made.    The  motion  is  denied. 

Tbe  appellants  contend  that  the  order 
granting  a  new  trial  In  this  case  must  be 
reversed  upon  the  grounds  that  It  was  prema- 
turely made  without  notice  to  the  aiipellauts. 
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and  without  giving  them  the  statutory  time 
In  which  to  prepare,  serve,  and  file  their 
counter  affidavits,  to  be  considered  on  the 
hearing  of  the  motion.  Notice  of  Intention 
to  move  for  a  new  trial  was  served  and  filed 
April  15,  1906.  Motion  for  a  new  trial,  ac- 
companied Dy  atQdavlts  of  A.  E.  Barnes,  Mike 
Desartin,  and  James  Justice,  were  filed  April 
24,  1005,  The  motion  for  a  new  trial  recites 
that  "the  plaintiff  in  the  above-entitled  cause 
will  on  the  Ist  day  of  May,  1905,  at  the  hour 
of  2  o'clocli  p.  m.,  of  said  date,  or  as  soon 
thereafter  as  counsel  can  be  heard,  at  the 
courtroom  at  Rathdrum,  In  the  county  of 
Kootenai,  state  of  Idaho,  move  the  court  to 
vacate  the  Judgment  or  decision  of  the  court 
found  In  this  cause,"  etc.  It  is  claimed  that 
this  motion  and  notice  was  served  on  the 
attorney  for  the  defendants  on  the  24th  day 
of  April,  1905.  Counsel  for  appellants,  how- 
ever, claim  that  there  is  no  proof  of  service  of 
the  notice  and  motion,  and  that  the  attempt- 
ed proof  is  totally  defective  and  insufficient 
under  the  statute.  The  proof  of  service  as 
found  In  the  transcript  is  as  follows:  "Fred 
Ii.  Bnrgan,  being  first  duly  sworn,  deposes 
and  says  that  be  Is  one  of  the  attorneys 
for  the  plaintiff  In  the  above-entitled  action; 
that  he  served  a  true  copy  of  the  motion 
for  a  new  trial  in  the  above-entitled  action, 
and  a  copy  of  all  of  the  affidavits  used  by 
plaintiff  in  support  of  said  motion  on  Edwin 
McBee,  one  of  the  attorneys  for  defendant, 
by  leaving  said  copies  with  the  stenographer 
employed  by  said  Edwin  McBee  In  his  office 
In  the  town  of  Rathdrum,  county  of  Kootenai, 
state  of  Idaho,  at  about  11  o'clock  a.  m.,  on 
the  24th  day  of  April,  1905."  On  May  Ist 
it  appears  that  the  district  court  was  in 
session  at  Rathdrum,  and  at  the  hour  of  2 
o'clock  p.  m.  one  of  the  attorneys  for  re- 
spondent called  up  his  motion  and  argued 
and  presented  the  same,  and  the  motion  was 
thereupon  taken  under  advisement  by  the 
court  It  apijoars  by  tlie  affidavits  of  the 
attorney  who  presented  the  motion  that  Ed- 
win McBee,  attorney  for  appellants,  was  pres- 
ent in  the  courtroom,  but  did  not  appear  in 
the  matter,  and  made  no  objection  and  took 
no  part  in  the  presentation  of  the  motion. 
The  court  held  the  matter  under  advisement 
until  August  10th,  on  which  date  he  made 
bis  written  order  granting  the  motion  and 
ordering  a  new  trial. 

Ck>unsel  for  appellants  takes  the  position 
that  at  the  time  this  motion  was  argued, 
submitted,  and  taken  under  advisement  by 
the  court  appellants'  time  for  filing  counter 
affidavits  bad  not  yet  expired,  and  for  that 
reason  the  hearing  was  premature,  and  the 
court  had  no  authority  to  hear  or  consider 
the  matter.  Section  4441,  Rev.  St  1887,  pro- 
vides that,  where  a  party  Intends  to  move  for 
a  new  trial,  "if  the  motion  is  to  be  made  upon 
affidavits,  the  moving  party  must,  within  ten 
days  after  serving  the  notice,  or  such  further 


time  as  the  court  in  which  the  action  Is 
pending,  or  a  Judge  thereof  may  allow,  file 
such  affidavits  with  the  clerk  and  serve  a 
copy  upon  the  adverse  party,  who  shall  have 
ten  days  to  file  counter  affidavits,  a  copy  of 
which  must  be  served  upon  the  movlni; 
party."  It  will  at  once  be  observed  from  the 
provisions  of  this  statute  that  the  motion 
for  a  new  trial  was  argued  and  submitted  to 
the  court  and  taken  under  advisement  some 
four  days  prior  to  the  expiration  of  the  time 
which  was  allowed  the  adverse  parties  for 
filing  their  counter  affidavits.  The  notice  of 
intention  to  present  such  motion  on  that  day 
was  therefore  a  nullity,  for  the  reason  that 
it  specified  a  date  previous  to  the  time  limited 
by  statute  within  which  the  defendants  were 
authorized  to  file  their  proofs  In  opposition 
to  the  motion.  One  of  the  grounds  upon 
which  the  motion  was  noticed  to  be  heard 
was  the  affidavits  of  E.  A.  Barnes,  Mike 
Desartin,  and  James  Justice,  attached  to  the 
motion  and  made  a  part  thereof.  Section 
4442,  Rev.  St  1887,  provides  that  "the  appli- 
cation for  a  new  trial  shall  be  heard  at  the 
earliest  practicable  i)erlod  after  notice  of  the 
motion,  if  the  motion  is  to  be  beard  upon  the 
minutes  of  the  court,  and  In  other  cases, 
after  the  affidavit;  bill  of  exceptions,  or  state- 
ment, as  the  case  may  be,  are  filed,  and  may 
be  brought  to  a  bearing  upon  motion  of 
either  party."  Now,  keeping  In  mind  tbe 
fact  that  the  adverse  party  Is  allowed  10 
days  after  service  upon  him  of  the  moving 
partj's  affidavits  In  which  to  file  and  serve 
his  affidavits.  It  Is  clear  that  the  court  or 
Judge  thereof  has  no  power  or  authority  to 
hear  and  determine  a  motion  toe  a  new  trial 
prior  to  the  expiration  of  this  period  allowed 
for  the  filing  of  affidavits. 

Respondent  admits  that  hl^  motion  for  ti 
new  trial  was  prematurely  submitted  to  the 
court  and  by  the  court  taken  under  advise- 
ment; but  he  says  the  court  did  not  pass  on 
the  motion  for  some  months  thereafter,  and 
that  in  the  meanwhile  appellants'  time  for  fil- 
ing counter  affidavits  expired.  There  can  be 
no  doubt  but  that  the  motion  was  noticed  for 
and  heard  at  a  premature  date,  a  date  some 
four  days  short  of  the  time  allowed  by 
positive  statute.  Buckle  ▼.  McConaghy,  83 
Pac.  525.  It  therefore  follows  that,  although 
the  order  was  actually  signed  and  filed  after 
the  expiration  of  defendants'  time  for  fil- 
ing counter  affidavits,  still  that  order  stands 
here  as  having  been  made  without  notice 
to  the  adverse  party  of  the  time  and  place 
of  hearing  thereon  and  without  any  oppor- 
tunity for  the  defendants  to  be  heard.  The 
litigants  on  both  sides  have  a  right  to  be 
heard  on  a  motion  for  a  new  trial,  and  each 
has  a  right  to  be  present  when  his  adversary 
is  presenting  his  side  of  the  case.  There 
is  no  more  reason  for  submitting  such  a 
motion  one  side  at  a  time,  and  when  the  ad- 
verse party  Is  absent,  than  there  would  be 


Digitized  by 


Google 


928 


83  PACIFIC  UBPOBTEB. 


ddabo 


for  allcfwing  a  plaintiff  to  offer  proofs  and 
submit  tbe  case  on  the  part  of  the  plaintiff 
prior  to  tbe  expiration  of  tbe  time  In  wbicb 
tbe  defendant  had  for  filing  bis  answer. 

Since  we  are  under  tbe  necessity  of  re- 
Tcrsing  tbls  order  granting  a  new  trial  on 
tbe  ground  tbat  it  was  prematnrely  beard 
and  snbmltted,  we  tbink  It  also  advisable  to 
notice  tbe  proof  of  service  beretofore  set 
oat  Section  4889,  Ber.  St  1887,  whlcb  pro- 
Tides  for  service  of  notice  and  otber  papers 
<m  tbe  attorney  for  a  litigant,  provides:  "If 
upon  an  attorney,  it  may  be  made  during 
bis  absence  from  bis  office,  by  leaving  the 
notice  or  otber  papers  witb  his  clerk  there- 
in, or  with  a  person  having  charge  thereof; 
or  when  there  is  no  person  in  the  office  by 
leaving  them,  between  the  hours  of  eight  In 
tbe  morning  and  six  in  tbe  afternoon.  In 
a  conspicuous  place  in  tbe  office;  or  if  it 
be  not-  open  so  as  to  admit  of  such  service, 
then  by  leaving  them  at  the  attorney's  resi- 
dence, with  some  person  of  suitable  age  and 
discretion;  and  if  bis  reeidence  be  not  known, 
then  by  putting  tbe  same,  Inclosed  In  an 
envelope  Into  the  postoffice,  directed  to  such 
attorney."  The  service  provided  for  In  this 
Subdivision  of  the  statute  is  known  as  a 
constructive  service.  It  will  be  noticed  tbat 
in  order  to  justify  a  service  on  any  one 
other  than  the  attorney,  or  tbe  leaving  of 
a  copy  in  bis  office,  the  attorney  should  be 
absent  from  his  office.  If  delivered  to  some 
otber  person  for  the  attorney.  It  must  appear 
that  such  other  person  was  either  bis  clerk 
or  a  person  having  charge  of  the  office,  and, 
in  case  there  Is  no  person  meeting  either  of 
these  requirements,  then  it  must  appear  that 
the  notice  was  left  in  "a  conspicuous  place 
In  the  office  between  tbe  hours  of  eight  in 
tbe  morning  and  six  in  tbe  afternoon."    Tbe 


proof  of  service  in  the  present  case  makes 
no  attempt  to  show  a  personal  service  on 
Mr.  McBee,  nor  does  It  show  tbat  he  was  ab- 
sent from  bis  office.  On  tbe  other  band,  it 
shows  that  the  copies  were  left  "with  the 
st^iographer  employed  by  said  Bdwin  Mc- 
Bee, in  bis  office  in  tbe  town  of  Bathdrum." 
It  might  be  presumed  tbat  the  stenographer 
was  In  charge  of  tbe  attorney's  office,  and 
possibly  that  the  stenographer  was  bis 
"clerk,"  within  the  meaning  of  section  4889, 
supra;  but  It  caimot  be  reasonably  presum- 
ed tbat  tbe  attorney  was  absent  from  bis 
office,  in  the  absence  of  a  statement  in  tbe 
proof  of  service  to  that  effect  Tbe  ques- 
tion as  to  the  sufficiency  of  service  of  this 
kind  has  frequently  been  before  the  courts 
and  construed  In  the  light  of  tbe  statute 
above  quoted.  Warner  v.  Teachenor,  2  Ida- 
ho (Hasb.)  88,  2  Pac  717;  Doll  v.  Smith,  32 
Cal.  476;  Gallardo  v.  Atlantic,  etc,  Tel. 
Co.,  49  Cal.  610;  Dalzell  ▼.  Superl<Hr  Court 
97  CaL  468,  7  Pac  910;  Mobr  v.  Byrne,  131 
CaL  288,  63  Pac  341.  We  do  not  mean  to 
be  understood  as  saying  tbat  we  would  or 
would  not  reverse  the  Judgment  on  account 
alone  of  the  defect  in  the  foregoing  proof  of 
service.  It  is  sufficient  in  this  case  to  say 
tbat  the  defect  deserves  and  requires  con- 
sideration. Parties  litigant  cannot  be  too 
careful  In  making  proof  of  service  where 
service  is  required  by  statute. 

Tbe  motion  for  a  new  trial  having  been 
prematurely  argued,  submitted,  and  taken 
under  advlson^t  and  having  been  eventu- 
ally made  and  entered  without  notice,  is 
therefore  erroneous,  and  is  reversed,  and  the 
cause  la  remanded  for  further  proceedings. 
Costs  awarded  to  appellants. 

STOCKSLAGEB,  0.  J.,  and  SULLIVAN, 
J.,  concur. 
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(«  Or.  M4) 

MOmrr  r.  M<!AUItAY  at  al* 
(Bopreme   Court   of   Oregon.    Ian.   SO;    1006>) 

i.  Qunmiio  TiTUfr— Cloud  on  Titlb  Ocoa- 

BiORKD  BT  Deed  Void  on  In  Face— Relief. 

In  a  (nit  to  ramove  a  cload  from  the  title 

to  real  estate,  equitjr  will  fiva  relief,  thoucta 

the  deed  alleged  to  ba  a  dead  la  void  on  ita 

face. 
[Bd.  Note. — ^For  eases  in  point,  aae  roL  41, 

Cant.  Dig.  Qnieting  TiUe,  I  2a] 

2.  Taxation— Tax   Titu»— Aoiion   to  Tbt 
TmjB— Limitations. 

B.  &  C.  Comp.  SS  8128,  8146.  proridlnr 
that  any  action  for  the  recovery  of  land  sold 
for  taxes  shall  be  commenced  within  three  years 
from  the  recording  of  the  tax  deed,  apply  only 
to  actions  for  the  recovery  of  land  sold  for 
taxes,  and  not  to  suits  to  quiet  title  or  detat^ 
mine  an  adverse  claim  thereto. 
8.  Sake, 

B.  &  C.  Comp.  I  3135,  (Laws  1901,  p.  78, 
I  6),  providing  that  no  action  to  set  aside  a 
aale  of  land  for  taxea,  or  to  qniet  title  to  the 
same,  or  to  remove  a  dond  therefrom,  shall  be 
bronght,  nnless  within  two  years  from  the  date 
of  record  of  the  deed  by  the  sherifE,  when  con- 
sidered in  connection  with  sections  3,  4,  pp. 
72,  73,  Laws  1901.  which  make  it  the  duty 
of  the  sheriff  of  every  county  which  has  bid 
in  land  for  taxes  and  to  whidi  tttie  has  been 
acqnired  to  sell  the  same  and  to  make  deeds  to 
the  purchasers,  has  reference  only  to  landa  bid 
in  by  counties  at  delinquent  tax  sales. 

Appeal  from  Clrcnlt  Court,  Baker  Cottnty; 
Samuel  Wbite,  Judges 

Suit  by  Elsie  L.  Motmt  against  Robert 
IfcAuIay  and  others.  From  a  decree  of  dls> 
tnlssal,  on  sustalnlag  a  deuinrrer  to  the  com* 
plaint,  plalatUt  appeals. '  Reversed. 

This  suit  was  commenced  in  Jane,  1905^  to 
remove  a  cloud  from  title  caused  by  a  tax 
deed,  and  cornea  here  on  appeal  from  a  decree 
entered  on  a  demurrer  to  the  complaint, 
which  avers  that  from  1893  to  the  16th  day 
of  April,  189S,  L.  O.  Steams  was  the  owner 
of  the  premises  In  controversy,  except  a  right 
of  way  100  feet  wide  over  and  across  the 
same,  owned  and  occupied  by  the  Oregon 
Railway  &  Navigation  Company,  for  rail- 
road  purposes;  that  prior  to  the  Ist  day  of 
March,  1895,  Martha  E.  Hallett  and  Fred  N. 
Hallett  purchased  Stearns'  Interest  In  such 
property  under  a  decree  foreclosing  a  mort- 
gage thereon,  and  received  a  sheritrs  deed  on 
April  16,  1895,  which  was  duly  recorded  on 
the  25th  of  May  following;  that  the  Halletts 
owned  and  possessed  the  property,  except 
the  light  of  way  referred  to,  nntll  June  5, 
1905,  when  they  sold  and  conveyed  the  same 
to  the  plaintiff,  ever  since  which  time  she 
bad  been  the  owner  In  fee  simple  and  in  the 
X)osses8lon  thereof;  that  the  defendants  claim 
some  interest  or  estate  therein  by  virtue  of  a 
tax  deed  dated  September  23,  1899,  and  re- 
corded on  the  4th  of  October  of  the  same 
year,  made  In  pursuance  of  a  sale  by  the 
sheriff  of  Baker  county  to  satisfy  what  pur- 
ported to  be  the  delinquent  taxes  assessed 
against  the  property  for  the  year  1895,  a  copy 
of  which  deed  is  annexed  to  and  made  a  part 
of  the  complaint;  that  such  deed  la  void  and 
I  •Rebaorlos  denied. 
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of  no  efPect  for  dtren  and  sundry  reasons 
set  out;  that  since  the  execntion  thereof  and 
prior  to  the  conuneDcement  of  this  suit  the 
plaintiff  tendered  to  defendants  the  amount 
for  which  the  lands  were  sold  at  tax  sale, 
together  with  20  per  cent  additional  thereon, 
and  all  taxes  whloh  bad  been  paid  by  the 
purchttaera  after  such  sale,  together  with  in- 
terest thereon  at  the  rate  of  10  per  cent  per 
annum  from  the  respective  times  of  payment 
of  such  sums  up  to  the  time  of  the  filing  of 
the  complaint,  and  deposited  In  court  the  sum 
of  $76,  from  which  the  above  amounts  might 
be  paid. 

O.  B.  Mount,  for  appellant  F.  M.  Saxton, 
for  respondents. 

BEAN,  C.  J.  (after  staUng  the  facts).  It 
is  admitted  by  the  defendants,  if  we  under- 
stand their  position,  that  the,  allegations  of 
the  complaint  are  sufficient,  if  true,  to  avoid 
the  tax  sale  and  deed.  Their  contention, 
however,  is  that.  If  the  tax  deed,  as  plaintiff 
claims,  is  void  on  its  face,  it  does  not  create 
such  a  cloud  on  the  title  of  the  plaintiff  as 
win  be  relieved  against  by  a  court  of  equity; 
and  that,  if  it  is  not  so  void,  this  suit  la 
barred  by  thA  short  statute  of  limitations. 
The  fact  that  ■  deed  or  instrument  purporting 
to  convey  real  estate  is  void  on  its  face  is 
no  objection  to  the  interposition  of  a  court 
of  equity  at  the  suit  of  the  owner,  who  is 
In  possession,  to  cancel  and  annul  such  deed. 
A  Told  deed  Is  often  apt  to  create  doubt  and 
uncertainty  m  respect  to  the  title  of  the  true 
owner  and  to  interfere  materially  with  the 
enjoyment  and  disposition  of  his  property, 
and  therefore  equity  will  relieve  against  it 
Murphy  v.  Sears,  11  Or.  127,  4  Pac.  471; 
White  T.  Espey,  21  Or.  828,  28  Pac.  71; 
George  v.  Nowlan,  38  Or.  537,  64  Pac.  1; 
Hughes  V,  Linn  County,  37  Or.  Ill,  60  Pa& 
843;  Moores  v.  Clackamas  County,  40  Or.  536, 
67  Pac.  662.  And  so  there  is  no  merit  in 
this  objection. 

If,  on  the  other  hand,  the  deed  Is  not  void 
on  its  face,  we  do  not  think  the  suit  Is  barred 
by  the  short  statute  of  limitations.  There 
are  three  sections  of  the  statute  now  ap- 
plicable to  the  limitation  of  actions  and 
suits  concerning  land  sold  for  dtllnquent  taxes 
(B.  &  C.  Comp.  H  8128,  3135,  8146),  but  one 
of  which,  however  (section  3146),  was  In  force 
at  the  time  the  deed  In  question  was  made. 
Sections  3146  and  8128  provide.  In  substance, 
that  any  action  or  suit  for  the  recovery  of 
land  sold  fOr  taxes,  except  where  the  taxes 
have  been  paid  or  the  land  redeemed,  shall 
be  commenced  within  a  certain  definite  time; 
but  both  of  these  sections  apply  only  to  ac- 
tions or  suits  for  the  recovery  of  such  land, 
and  not  to  suits  to  quiet  title  or  determine 
an  adverse  claim  thereto.  Farrar  v.  Clark, 
86  Ind,  440;  Bowen  v.  Striker,  87  Ind.  817; 
Earle  v.  Simmons,  94  Ind.  678;  Kraus  ▼. 
Montgomery,  114  Ind.  103,  16  N.  E.  153. 
Section  81^  la  section  6  of  an  act  to  amend 
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the  act  of  1893  <LawB  1901,  p.  73),  author- 
izing county  Judges  and  clerks  of  Bchool 
districts  to  bid  In  property  sold  for  taxes 
and  to  provide  for  the  sale  of  the  same 
(Laws  1893,  p.  28),  and  the  limltntlon  clause 
tlierein  clearly  has  reference  to  suits  Involv- 
ing the  validity  of  deeds  given  by  a  sheriff 
for  property  bid  in  by  the  county  for  delin- 
quent taxes,  and  which,  by  this  latter  act, 
be  is  authorized  and  required  to  sell.  By 
section  3,  p.  72,  of  the  act  of  1901,  it  is  made 
the  duty  of  the  sheriflt  of  every  county  in  the 
state  which  bad  theretofore  bid  in  land  for 
taxes,  and  to  which  the  county  bad  acquired 
title,  to  sell  the  same  to  the  highest  bidder 
for  cash  In  manner  and  form  as  ui>on  sales 
under  execution,  and  by  section  4,  p.  73,  as  soon 
as  practicable  thereafter,  to  maketo  the  respec- 
tive purchasers  deeds  for  the  several  parcels 
sold  to  them.  Section  5  declares  the  force 
and  eftect  of  deeds  given  by  the  sheriff  at 
"sales  of  real  property  herein  provided  for," 
and,  after  declaring  that  in  any  action,  suit, 
or  proceeding  brought  to  set  aside  the  sale 
of  lands  to  counties  and  other  public  corpo- 
rations for  taxes,  or  to  quiet  title  against 
the  same,  or  remove  cloud  therefrom,  the 
Iierson  claiming  the  ownership  as  against  the 
purchaser  shall  tender  and  pay  into  court 
with  his  first  pleading  the  amount  of  taxes 
and  costs  for  which  the  lands  were  sold,  to- 
gether with  Interest  thereon,  and  all  taxes 
and  assessments  paid  by  the  purchaser  since 
the  sale,  provides  "nor  shall  any  such  ac- 
tion, suit,  or  proceeding  be  brought  unless 
withiu  two  years  from  the  date  of  record  of 
the  deed  by  the  sheriff."  As  appears  from 
the  title  and  body  of  the  act,  it  has  reference 
to  lands  bid  in  by  counties  at  delinquent  tax 
sales  and  to  the  sale  and  disposition  thereof. 
The  only  deed  therein  mentioned  or  referred 
to  is  the  one  to  be  given  by  the  sheriff,  as 
provided  in  section  4,  and  therefore  the  clause 
quoted  necessarily  must  have  reference  to 
such  deed,  and  not  to  a  deed  given  by  a 
sheriff  to  a  purchaser  at  a  delinquent  tax 
sale. 

For  these  reasons,  we  think  the  court  below 
was  in  error  in  sustaining  the  demurrer  to  the 
complaint.  The  questions  sought  to  be  liti- 
gated can  be  more  intelligently  considered 
after  a  trial  upon  tlie  issues  tendered  by  the 
complaint,  and  we  therefore  refrain  from 
expressing  any  opinion  upon  the  other  ques- 
tions argued  by  counsel. 

The  decree  will  be  reversed,  and  the  suit 
remanded  to  the  court  below,  for  such  fur- 
ther proceedings  as  may  be  proper,  not  In- 
consistent with  this  opinion. 


In  re  BITREN'S  WILL. 

(Supreme  Court  of  Oregon.    Jan.  23,  1906.) 

1.  Wills  —  Testamentabt  CAPAcrrT— Sof- 

FICIENCY   OF    KVIDBNCB. 

In  a  will  contest,  evidence  held  to  allow  tes- 
tamentary capacity. 


2.   Same— Meascbe  of  TisTAinsKTABT  Capac- 

riY. 

Where  testator  understands  what  he  is  do- 
ing at  the  time  of  the  execution  of  his  will,  and 
has  full  knowledge  of  his  property  and  how  he 
wishes  to  dispose  of  it  amonK  those  entitled  to 
his  l>onnty,  he  is  of  sufficient  testamentary  ca- 
pacity, notwithstanding  old  age,  sickness,  debili- 
ty of  body,  or  extreme  distress. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  Wills,  $i  92,  94,  9«-100.J 

Appeal  from  Circuit  Court,  Marlon  County: 
William  Galloway,  .Judge. 

Will  contest  by  Max  O.  Buren  against 
Leda  V.  Buren  Reeves.  From  a  decree  of 
the  circuit  court  setting  aside  the  will  on 
appeal  from  the  county  court,  oontestee 
appeals.    Reversed. 

This  is  a  will  contest,  instituted  In  the 
county  court  of  Marion  county  by  Max  O. 
Buren,  only  son  of  A.  B.  Buren,  deceased, 
to  have  declared  void  the  will  of  his  father, 
for  the  reason,  as  stated  in  the  petition, 
that  his  father  at  the  time  he  signed  the 
Instrument  in  question  was  not  of  sound 
and  disposing  mind  and  memory,  but  was 
in  his  dotage,  and  suffering  from  disease, 
old  age.  and  great  physical  and  mental  dis- 
ability and  Infirmity,  and  his  mind  and 
memory  were  so  Impaired  as  to  render  blm 
entirely  incapable  of  making  a  will  or  of 
understanding  the  terms  of  any  will  or  of 
making  any  valid  disposition  of  his  property, 
and  that  he  never  made  or  executed  said 
pretended  will,  and  did  not  intend  that  Its 
provisions  should  take  effect,  and  did  not 
know  or  understand  the  contents  thereof. 
At  the  bearing  the  will  was  sustained,  but  an 
appeal  was  taken  to  the  circuit  court,  where  a 
decree  was  entered  setting  aside  the  will, 
from  which  decree  this  api)eal  was  taken  by 
I.eda  V.  Buren  Reeves,  contestant's  only 
sister,  who  was  unmarried  at  the  time  of  the 
death  of  their  fatlier.  The  father  of  these 
litigants  had  been  a  resident  of  Salem  for 
many  years,  and  died  on  February  24,  1904, 
leaving  surviving  him  as  his  sole  heirs  the 
contestant.  Max  O.  Buren,  his  son,  aged  about 
34  years,  and  one  daughter,  Leda,  aged  about 
19  yeors,  who  resided  with  her  father,  while 
her  brother  was  married  and  had  three  young 
sons,  and  resided  in  a  neighboring  residence. 
At  the  time  of  his  death  the  father  was  be- 
tween 64  and  65  years  of  age,  and  had  been 
atHlcted  for  many  years  with  what  is  com- 
monly called  "locomotor  ataxia,"  and  also 
with  defective  hearing.  From  1890  to  1804 
he  was  engaged  In  the  furniture  business  la 
Salem  with  bis  son.  Max,  under  the  firm 
name  of  A.  B.  Buren  &  Son,  but  in  the  latter 
year  he  sold  his  interest  to  his  son  and  a 
Mr.  Hamilton,  and  thereafter  loaned  money 
and  looked  after  his  property  interests, 
which  were  quite  extensive,  and  at  the  time 
of  his  death  aggregated  about  $3.o,000. 
During  the  winter  of  1903-1904  his  physical 
troubles  so  progressed  as  to  confine  him  to  his 
home,  where,  during  the  pleasant  weather, 
he  frequently  Bat  In  the  front  yard^n^/^,a<^ 
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ted  with  bis  friends  and  neighbors  as  tbey 
passed.  In  the  month  of  February,  1904,  he 
became  confined  to  his  house,  and  on  the  16th 
day  of  that  mouth  sent  for  an  attorney  and 
gave  him  directions  about  drafting  his  will, 
and  two  days  later  the  will  was  drawn  at 
the  residence  of  the  testator  in  the  presence 
of  himself  and  three  witnesses,  and  by  him 
duly  executed.  By  this  will  he  gave  certain 
reeldence  property  to  his  daughter  and 
certain  other  like  property  to  his  son,  and  cer- 
tain other  real  property  to  them  Jointly,  and 
made  a  bequest  of  $2,000  to  each  of  his  three 
grandsons,  the  children  of  his  son,  Max.  And 
"as  a  matter  of  kindly  remembrance"  made 
two  small  bequests,  one  for  $250  to  Mrs.  Fan- 
nie Wain,  a  friend  and  former  member  of  his 
household,  and  a  like  amount  to  Carolyn 
Holman,  the  Infant  daughter  of  Mrs.  Rachel 
Holman,  who  was  also  a  friend  and  at  one 
time  a  member  of  bis  household;  this  latter 
bequest  being  made  "on  account  of  the  many 
kindnesses  bestowed  on  me  and.  my  family 
by  her  mother."  The  will  further  provided 
that  the  bequest  made  to  his  grandsons 
should  not  be  paid  to  them  until  they  had  at- 
tained the  age  of  24  years,  and  he  appointed 
their  father  as  guardian  of  their  funds,  and 
directed  that  the  same  should  be  loaned  to 
the  best  advantage  and  upon  security,  to  be 
approved  by  the  probate  court  of  Marlon 
coimty,  Or.,  and  that  neither  the  principal 
nor  Interest  thereon  should  be  used,  except 
to  pay  taxes  and  other  public  charges  thereon. 
The  residue  of  his  estate  was  willed  to  his 
daughter,  Leda,  and  she  was  appointed  execu- 
trix of  his  last  will  and  testament,  to  serve 
without  bonds.  This  will  was  executed  on 
the  18th  day  of  February,  1004,  In  the  pres- 
ence of  N.  J.  Judah.  W.  H.  Holmes,  and  Mary 
Eliza  Cotter,  the  trained  nurse  who  was  then 
attending  him.  During  his  last  illness  Mr. 
Buren  at  times  suffered  great  physical  pain, 
to  relieve  which  he  was  given  morphine,  and 
at  times  to  allay  his  nervousness  was  also 
given  bromide,  which  drugs  had  a  -depressing 
effect  on  him  and  caused  more  or  lees  stupor. 

W.  H.  Holmes  and  John  H.  McNary,  for 
appellant  John  A.  Carson  and  A.  M.  Can- 
non, for  respondent. 

HAILET,  J.  (after  stating  the  facts). 
The  only  question  involved  upon  this  appeal 
is  the  testamentary  capacity  of  the  deceased 
at  the  time  of  the  execution  of  the  will. 
It  is  contended  on  the  part  of  the  contestant 
that  by  reason  of  the  morphine  and  other 
drugs  administered  to  bis  father  during  bis 
last  Illness,  together  with  the  progress  of 
the  disease  from  which  he  was  suffering, 
he  was  not  of  sound  and  disposing  mind 
and  memory,  and  the  instrument  is  therefore 
void.  To  support  this  contention,  the  con- 
testant relies  almost  wholly  upon  the  opinion 
testimony  of  experts  versed  in  mental  dis- 
orders, only  two  of  whom  actually  saw  the 
testator  during  tiis  last  illness.    One  of  these 


called  on-  tbe  evening  <^  the  17th  of  Feb- 
ruary, the  day  before  the  will  was  written, 
when  the  testator  was  in  a  stupor  from  the 
effects  of  morphine  given  him  during  the 
day,  and  did  not  arouse  him  so  as  to  have 
any  conversation  with  him,  while  the  other 
was  his  attending  physician,  who  ordinarily 
made  two  calls  a  day,  one  in  the  morning 
and  one  in  the  evening,  and  was  not  present 
at  the  time  of  the  execution  of  the  wllL 
The  other  expert  witnesses  based  their  opin- 
ions upon  a  reading  of  the  testimony  of 
these  two.  The  appellant  and  proponent  con- 
tends that  her  father  was  of  sound  and  dis- 
posing mind  and  memory  at  the  time  of  the 
execution  of  the  instrument,  and  relies  upon 
the  testimony  of  the  subscribing  witnesses 
and  of  friends  and  acquaintances  who  saw 
and  conversed  with  her  father,  both  before 
and  after  the  execution  of  the  Instrument. 
We  hare  carefully  read  and  considered  all 
the  testimony  in  the  record,  and  also  in- 
spected the  original  will,  which  was  sub- 
mitted for  that  purpose.  The  testimony  of 
friends  and  associates  of  the  deceased  shows 
that  he  was  a  careful,  prudent,  and  capable 
business  man,  who  kept  close  watch  over 
all  his  affairs,  and  fully  understood  all  his 
business  dealings.  The  evidence  also  dis- 
closes that  for  some  time  prior  to  the  ex- 
ecution of  bis  instrument  he  had  been  talk- 
ing about  making  a  will,  and  had  told 
former  members  of  his  household  what  he 
purposed  doing  with  a  part  of  his  property, 
and  after  its  execution  again  told  at  least 
two  persons  besides  his  daughter  what  dis- 
position he  bad  made  of  parts  of  his  prop- 
erty by  will,  specifying  the  particular  prop- 
erty and  to  whom  it  was  given.  On  Febru- 
ary 16,  1904,  he  sent  for  bis  attorney,  Mr. 
W.  H.  Holmes,  of  Salem,  whom  be  had  fre- 
quently consulted  in  legal  matters,  and  re- 
quested him  to  draw  his  will  and  gave  him 
directions  as  to  the  disposition  be  desired 
to  make  of  bis  property,  all  of  which  was 
noted  down  by  his  attorney,  who  returned 
the  next  day  to  draft  the  will,  but,  no  wit- 
nesses being  present,  the  matter  was  deferred 
until  the  following  day,  when  N.  J.  Judah, 
a  personal  friend  of  tbe  deceased,  was  pres- 
ent to  act  as  a  witness,  and  also  acted  as 
scrivener  In  drafting  the  will,  writing  from 
dictation  given  him  by  Mr.  Holmes,  and  in 
doing  so  sat  near  tbe  testator,  who  was 
bolstered  np  in  bed,  and  who,  as  testified 
to  by  Mr.  Holmes,  "paid  very  close  attention 
to  what  was  going  on  and  Interrupted  me 
a  time  or  two  In  some  formal  matters  or 
unimportant  matters,  showing  that  he  wns 
paying  very  close  attention  to  what  I  said." 
After  the  will  was  written  it  was  carefully 
read  to  the  testator  by  Judah  In  the  pres- 
ence of  Mr.  Holmes  and  Miss  Cotter,  tbe 
nurse.  He  then  signed  it  and  declared  it 
to  be  his  Willi  and  requested  the  persons 
present  to  witness  It  as  such,  and  after 
they  had  done  so  he  asked  his  attorney,  as 
testified   to   by   tbe   witness   Judah,    "If  la 
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the  event  of  recovery  from  that  Illness,  If 
the  making  and  declaration  of  this  will  would 
hinder  or  prevent  him  from  making  any 
other  disposition  of  his  property,  if  be  wanted 
to  ^11  It,  or  anything  else."  His  daughter, 
Iieda,  also  testified  that  later  on  the  same 
day  be  asked  her  to  read  the  will,  and 
when  she  had  done  so  asked  her  If  It  was 
satisfactory,  and  "talked  about  It  the  next 
day,"  and  "knew  exactly  what  was  In  the 
will,"  and  "mentioned  each  particular  In- 
stance." Mrs.  Rachel  Holman,  a  friend  and 
former  member  of  the  family,  testified  that 
In  the  evening  after  the  will  was  made  she 
beard  the  old  gentleman  and  his  son,  Max, 
talking,  and  "beard  Max  say:  'Has  Leda 
been  any  nearer  and  dearer  to  you  that  you 
should  favor  her.'  The  old  gentleman  was 
indignant,  and  he  said:  'Max,  don't  yon 
think  I  am  in  my  right  mind?  Don't  yon 
think  I  know  what  I  want  to  do  with  my 
property?'  He  seemed  to  be  angry  because 
Mr.  Bnren  was  trying  to  impress  npon  him 
that  he  was  as  dear  to  him  as  Leda."  She 
further  testified  that  on  the  morning  fol- 
lowing the  execution  of  the  will  she  called 
and  conversed  with  Mr.  Buren,  and  he  men- 
tioned the  bequest  of  $260  to  her  baby, 
Carolyn,  and  asked  her'  to  remind  the  child 
of  the  bequest,  and  that  it  came  from  him, 
whenever  she  was  old  enough  to  appreci- 
ate it 

The  only  testimony  given  by  the  contestant 
himself  regarding  his  father's  physical  and 
mental  condition  is  the  following:  "Q.  Did 
you  see  your  father  during  Ills  last  illness  or 
shortly  preceding  his  death?  A.  I  saw  him 
during  his  sickness ;  yes.  Q.  State  to  the 
court  the  condition  of  his  hearing,  and  con- 
fine your  testimony  solely  to  that  one  matter. 
A.  My  father's  hearing  was  always  bad,  and 
he  was  very  inattentive,  making  it  harder 
for  him  to  hear  a  person  than  one  who  had 
the  same  hearing.  At  a  numlwr  of  times  I 
noticed  that  when  it  came  to  giving  his  med- 
icine that  Miss  Cotter  had  to  talk  very  loud 
to  him,  and  I  had  to  talk  loud  to  him,  and 
had  to  repeat  it  a  number  of  times.  It  was 
practically  impossible  to  carry  on  an  extend- 
ed conversation  with  him.  Q.  What  was  the 
reason  of  that?  A.  He  was  dull ;  his  mind 
seemed  dull.  Q.  I  mean  about  his  bearing? 
A.  Well,  the  reason  that  it  was  so  hard  to 
carry  on  a  conversation  with  him  was  be- 
cause bis  hearing  was  so  hard,  and  he  did  not 
look  directly  at  you,  and  he  had  a  poor  con- 
ception of  the  reading  of  one's  lips  if  he  did 
look  at  yon."  He  does  not  contradict  the  tes- 
timony of  Mrs.  Holman  or  attempt  to  detail 
the  mental  condition  of  his  father,  alttiough 
he  visited  and  talked  with  him  on  the  day 
the  will  was  signed  and  on  the  preceding 
day,  and  saw  him  a  number  of  times  during 
his  last  sickness. 

Personal  friends,  who  bad  been  acquainted 
with  him  for  years  and  who  visited  with  him 
both  before  and  after  the  execution  of  the 
will,  testified  that  tfaegr  found  him  suffering 


physically,  bnt  that  bis  mind  was  clear,  and 
he  talked  rationally  about  business  and  other 
matters  and  was  in  his  normal  mental  condi- 
tion, which  was  that  of  a  careful  and  cautions 
man  of  good  business  capacity.  Holmes  and 
Judah,  the  subscribing  witnesses,  both  testi- 
fied that  his  mind  was  perfectly  clear  when 
the  will  was  drafted  and  executed,  and  the 
attending  circumstances  as  detailed  by  them 
and  the  nurse,  together  with  the  testimony  of 
other  witnesses  who  saw  him  before  and  after 
the  execution  of  the  will,  fully  establish  the 
fact  that  he  understood  what  he  was  doing 
at  the  time  he  executed  the  will,  and  bad  full 
knowledge  of  his  property  and  how  be  wished 
to  dl^>06e  of  It  among  those  entitled  to  bis 
bounty,  and  this  was  "sufllclent  testamentary 
capacity,  notwithstanding  his  old  age,  sick- 
ness, debility  of  body  or  extreme  distress," 
within  the  rule  now  firmly  established  in  this 
state  and  recently  reiterated  by  Mr.  Justice 
Moore  In  the  case  of  Ames'  Will,  40  Or.  495- 
604,  67  Pac.  737,  where  all  the  decisions  of 
this  court  upon  this  subject  are  collated. 

The  decision  of  ttie  circuit  court  will 
therefore  be  reversed,  and  this  cause  remand- 
ed for  such  further  proceedings  as  may  be 
proper,  not  Inconsistent  with  this  opinion. 


BAKER  CGUNTI  v.  HUNTINGTON  et  aL 
(Supreme  Court  of  Oregon.    Jan.  23,   1906.) 

1.  Potnctpal  and  Surety  —  Incomplete  Ik- 
STRU^iENT — ^Delivery. 

Where  a  sheriff  as  tax  collector  delivered 
a  bond  to  the  county  court,  without  signing 
the  same  himself,  without  the  names  of  any 
of  the  sureties  except  one  being  entered  there- 
in or  certain  other  sureties  qualifying,  and 
without  obtaining  the  signatures  of  sureties 
suflioient  to  complete  the  lK)Dd,  the  liability 
of  the  sureties  who  had  signed  the  bond  de- 
pended on  whether  the  sheriff  had  authority 
to  deliver  the  uncompleted  and  imperfect  instru- 
ment as  their  act  and  deed,  and  not  whether 
there  was  any  definite  understanding  or  agree- 
ment between  the  sheriff  and  such  sureties  at 
tlie  time  the  instrument  was  signed  by  them, 
that  it  should  not  be  so  delivered. 

2.  Same. 

A  principal's  authority  to  deliver  an  nncom- 
pleted  bond  as  the  act  and  deed  of  certain  sure- 
ties, who  had  signed  the  same,  may  be  imphed 
from  the  sureties'  acts  and  conduct. 

3.  Sake — Evidence. 

Where  certain  sureties  signed  an  oncom- 
pleted  and  imperfect  bond  of  a  sheriff  and  tax 
collector,  attempting  to  limit  their  liability  by 
writing  amounts  before  their  names,  their  mere 
act  in  BO  signing  the  bond  and  leaving  it  with 
the  principal,  without  any  express  restriction 
as  to  its  delivery,  was  insufficient  as  a  matter 
of  law  to  show  authority  of  the  principal  to 
deliver  the  bond  In  its  uncompleted  conditi<n. 

Appeal  from  Circuit  Court,  Umatilla  Coun- 
ty; W.  R.  Ellis,  Judge. 

Action  by  Baker  county  against  A.  EU 
Huntington  and  others.  From  a  Judgment 
for  plaintiff,   defendants   appeaL    Reversed. 

William  Smith,  for  appellants.  Thomas  G. 
Greene,  for  respondent 
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BEAN,  OL  X  This  is  an  action  npon  an 
Instrument  alleged  to  be  a  sheriff's  bond  as 
tax  collector.  Tbe  facts  are  subatantially 
stated,  and  the  law  applicable  thereto  de- 
clared, in  tbe  opinion  on  the  former  appeal. 
79  Pac.  187.  Upon  the  second  trial  It  ap- 
peared that  Huntington  was  elected  sheriff 
of  Baker  county.  In  June^  1900,  and  qualified 
by  taking  tbe  oath  of  office  In  July,  and 
giving  the  undertaking  required  by  section 
2S92,  Hill's  Ann.  Laws.  His  bond  as  tax 
collector  was  Sxed  by  the  county  court  at 
$10,000,  but  he  seems  to  hare  had  some 
difficulty  m  obtaining  sureties  thereon,  and 
at  the  meeting  of  the  county  court  in  Sep- 
tember, he  had  been  able  to  obtain  only  the 
signatures  of  the  defendants  to  this  action, 
each  of  whom  had  attempted  to  limit  his 
liability  by  writing  or  causing  to  be  written 
before  hts  name  the  amount  for  which  he 
Intended  to  become  liable,  and  which  amount- 
ed In  the  aggregate  to  only  $7,000.  Without 
signing  the  instrument  himself  and  without 
the  names  of  any  of  the  sureties,  except 
Brown,  being  entered  therein,  or  the  sureties 
Brown  and  Fleetwood  qualifying,  and  with- 
out obtaining  the  signatures  of  sureties  suffi- 
cient to  complete  the  bond,  the  uncompleted 
instrument,  a  copy  of  which  is  set  out  In 
the  former  opinion,  was,  as  tbe  plaintiff 
alleges,  delivered  by  Huntington  to  the  county 
court,  and  received  by  it  as  and  for  bis 
bond  as  tax  collector. 

The  defendants  requested  the  court  to 
Instruct  the  Jury  that  "It  was  Incumbent 
upon  Baker  county,  owing  to  the  irregulari- 
ties appearing  on  the  face  of  the  Instrument, 
to  make  all  reasonable  efforts  to  ascertain 
If  there  were  conditions  limiting  the  obliga- 
tions of  the  sureties,  and  to  ascertain  whether 
or  not  the  sureties  thereon  had  consented 
to  Its  delivery  in  the  condition  in  which 
you  find  It  I  Instruct  you  that  If  you  find 
that  tbe  Instrument  In  question  was  handed 
to  the  county  judge  of  Baker  county  In  its 
present  condition  by  Huntington,  and  that 
at  said  time  the  defendants  had  not  con- 
sented to  Its  use  by  said  county  as  the  tax 
collector's  bond,  that  the  receipt  by  said 
county  of  such  Instrument  under  those  cir- 
cumstances did  not  constitute  a  delivery,  and 
such  receipt  does  not  render  defendants  lia- 
ble thereon."  The  court  refused  to  give  the 
Instruction  as  requested,  but  gave  It  as  modi- 
fied, by  adding  at  tbe  end  of  the  first  sen- 
tence tbe  words  "unless  tbe  defendants  by 
the  assent  or  understanding  of  Huntington 
Imposed  no  restrictions  as  to  its  delivery," 
and  also  charged:  If  the  bond  "was  signed 
by  tbe  defendants  and  delivered  to  Hunting- 
ton •  •  •  without  any  agreement  or  un- 
derstanding between  the  sureties  and  Hunt- 
ington that  it  was  not  to  be  delivered  to 
tbe  county  until  other  qualified  persons  bad 
signed  It,  •  •  •  Huntington  had  tbe 
right  to  deliver  the  same  to  the  county 
court,  and  if  you  find  that  thereafter  be 
did  deliver  it  as  his  tax  bond,  and  the  county 


court  acc^ted  it  as  such,  your  verdict  should 
be  for  the  plaintiff."  And  If  the  "bond  was 
signed  and  delivered  to  Huntington  without 
any  conditions  or  restrictions  as  to  when  and 
how  It  was  to  be  further  signed  or  executed. 
If  at  all,  before  tbe  delivery,  the  failure 
of  tbe  court  to  Inquire  regarding  bis  au- 
thority to  deliver  it  would  not  affect  bis 
right  to  so  deliver  the  bond."  And  that  If 
the  bond  was  signed  by  the  defendant  sure- 
ties, and  they  "gave  it  or  left  It  in  tbe 
hands  of  Huntington  as  bis  tax  bond,  with- 
out Imposing  upon  him  definite  or  any  con- 
ditions that  It  should  not  be  delivered  un- 
til signed  by  other  persons,  •  •  •  they 
thereby  made  him  their  agent  to  deliver  It 
to  the  county  court  In  tbe  form  In  whicb 
It  left  their  hands." 

By  these  instructions  and  others  of  sim- 
ilar import,  which  were  given,  but  not 
here  set  out,  the  right  of  Huntington  to 
deliver  the  bond  was  made  to  turn  on  tbe 
question  whether  there  was  any  definite  un- 
derstanding or  agreement  between  blm  and 
tbe  defendants  at  the  time  the  Instrument 
was  signed  by  them  that  It  should  not 
be  delivered  In  Its  then  condition,  and  not 
whether  he  had  authority  to  deliver  tbe 
uncompleted  and  Imperfect  Instrument  as 
their  act  and  deed.  This  is  not  tbe  law 
as  declared  in  the  former  opinion.  After 
stating  that  "Huntington  must  have  been 
clothed  with  authority  from  tbe  sureties, 
real  or  apparent,  to  deliver  the  bond,  as 
a  completed  Instrument,  or  his  disposition 
of  It  could  not  bind  them,"  tbe  opinion  pro- 
ceeds to  show  that  tbe  defects  and  Infirmi- 
ties of  the  Instrument  were  such  that  tbe 
doctrine  of  apparent  authority  could  not  be 
invoked,  and  therefore  It  "became  a  question 
of  fact  for  the  Jury  to  determine  from  the 
evidence  whether.  In  reality,  Huntington 
was  given  authority — not  whether  he  had  ap- 
parent authority,  as  tbe  bond  on  Its  face 
refutes  that — from  the  sureties  signing  to 
deliver  this  bond  to  the  county  court  as 
their  act  and  deed."  We  do  not  think  we 
can  make  the  question  any  clearer  by  elab- 
orating on  tbe  former  opinion.  It  is  not 
necessary  for  tbe  plaintiff  to  show  express 
authority  from  the  defendants  to  Huntington 
to  deliver  tlje  bond.  His  authority  may  be 
Implied  from  their  acts  and  conduct,  but 
he  must  have  authority,  either  express  or 
Implied,  to  make  the  delivery  before  it  could 
become  effective.  The  mere  signing  by  them 
of  the  tmcompleted  and  imperfect  Instru- 
ment in  tbe  manner  in  which  they  signed 
It,  and  leaving  it  with  Huntington,  without 
any  express  restriction  as  to  its  delivery, 
was  not  enough  to  show  authority  to  deliver 
it,  as  a  matter  of  law.  It  would  be  an  Im- 
portant fact  to  be  considered  along  with  all 
the  other  evidence  In  determining  whether 
they  Intended  to  vest  blm  with  authority 
to  deliver  the  Instrument  In  Its  then  con- 
dition as  their  act  and  deed,  or  whether 
the  understanding  was  that,  it 
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be  delivered  until  the  aggi-ei;ate  amonnts 
QRsumed  by  the  several  sureties  should  equal 
the  face  of  the  bond.  If,  at  the  time  they 
executed  the  bond,  they  Imposed  no  restric- 
tions upon  its  delivery,  and  nothing  was 
said  about  that  matter  or  the  obtaining  of 
other  sureties,  it  would  evidence  an  Intent 
to  make  Huntington  their  agent  to  deliver 
It  to  the  county  court;  but  It  would  not  be 
conclusive.  Huntington's  authority  must  be 
determined  from  all  the  circumstances  in 
the  case,  and  not  from  one  Flngle  item  of 
evidence.  The  uncompleted  condition  of  the 
Instrument,  the  manner  of  Its  execution  by 
the  defendants,  their  attempt  to  limit  their 
liability  by  writing  the  amount  each  intended 
to  assume  opiwsite  his  signature,  the  fact  that 
the  sum  of  such  amounts  did  not  equal  the 
face  of  the  bond,  are  all  Imixtrtant  factors, 
and  should  be  considered. 

The  Instructions  as  given  were  not  In 
harmony  with  these  views,  and  the  error 
was  not  cured  by  the  Instructions  given  at 
the  request  of  the  defendants. 

The  Judgment  Is  reversed,  and  a  new  trial 
ordered. 

HAII..ET.  3..  having  been  of  counsel,  took 
no  part  In  this  decision. 


MORGAN  et  al.  v.  SHAW. 

(Supreme  Court  of  OreRon.     Jan.  23,  1900.) 

J.  Waters  and  Water  Courses— .\ppbopbia- 
TiON  or  Rights  in  Pubuc  Lands — Time 
WHEN  Right  Attaches. 

The  right  to  the  use  of  the  waters  of  a 
stream  relates  hack  to  its  initiation  by  a  settler 
of  public  lands,  and  not  to  the  time  when  his 
ditches  were  completed,  provided  the  work  ot 
discing  them  was  prosecuted  with  reasonable  dil- 
igence. 

(Rd.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Waters  and  Water  Courses,  ||  10- 
12.) 

2.  Same— Priobitt— Evidence. 

Where  the  prior  appropriation  of  waters  of 
a  public  stream  was  in  issue,  declarations  of  de- 
fendant that  his  right  to  the  use  of  the  water 
was  a  subsequent  one  was  sufficient  to  show  a 
prior  appropriation  by  plaintiff  when  corroljo- 
rated  by  the  fact  that  for  IS  years  defendant 
permitted  sufficient  water  to  flow  in  the  channel 
of  the  stream  to  irrigate  plaintiff's  land. 

3.  Same— Riparian  Riohts— Common  Law 
Doctrine- Prior  Appropriation. 

Where,  as  in  Oregon,  the  common-law  doc- 
trine of  riparian  rights,  as  modified  by  the  rule 
of  prior  appropriation,  is  recognized,  when  a 
prior  pettier  on  public  land  through  which  a 
stream  flows  appropriates  the  waters  of  such 
stream  for  irrigating  purposes,  the  stream  is 
not  flowing  through  public  lands  at  the  time  of  a 
diversion  of  the  water  thereof  made  by  a  sub- 
sequent settler. 

[fM.  Note. — For  cases  in  point,  see  vol.  48. 
Cent.  Die.  Waters  and  Water  Courses,  Si  11 
-14.] 

4.  Same— .Appropriation  of  Water— Effect. 

An  appropriation  of  water  is  a  grant  by 
the  general  government  to  a  settler  on  public 
land  of  the  right  to  its  use  from  a  nonnavigable 
stream,  to  the  injury  of  all  public  land  above 


the  point  of  diversion,  which  may  be  within  or 
beyond  the  boundaries  of  the  settler's  claim. 

[M.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Waters  and  Water  Courses,  S5  15, 
10.] 

Appeal  from  Circuit  Court,  Baker  Coun^ ; 
Robert  Eakin,  Judge. 

Action  by  Anna  M.  Morgan  and  others 
against  John  B.  Shaw.  From  the  decree, 
plaintiffs  appeal  and  defendant  flies  cross- 
appeal.    Decree  modified. 

This  Is  a  suit  by  Anna  M.  Morgan,  Maud 
J.  Estes,  and  Albert  J.  Morgan,  the  widow 
and  the  heirs  at  law  resijectlvely  of  William 
H.  Moi-gan.  deceased,  to  enjoin  the  defend- 
ant, John  B.  Shaw,  from  Interfering  with 
the  flow  of  water  in  the  channel  of  a  non- 
navigable  stream  to  the  head  of  plaintiffs' 
ditches,  and  to  recover  damages  caused  by 
his  diversion  of  such  stream.  The  com- 
plaint states  that  plaintiffs  by  inheritance 
are  the  owners  in  fee  and  in  the  possession 
I  of  160  acres  of  laud,  particularly  describing 
I  it,  in  Baker  county,  and  that  In  18S4  their 
I  predecessor  in  interest  diverted  110  inches 
I  of  the  water  of  the  Middle  Fork  of  Burnt 
i  river  and  made  a  prior  appropriation  there- 
of to  such  premises,  where  that  quantity 
I  has  ever  since  been  used,  until  1002.  and 
]  tiiereafter,  when  the  defendant  unlawfully 
diverted  all  the  water  from  that  stream  to 
their  damage  in  the  sum  of  $995.  The  an- 
swer denies  the  material  allegations  of  the 
complaint,  and  avers  that  the  defendant 
is  the  owner  of  320  acres  of  land,  describing 
it,  in  that  county,  through  which  such  fork 
flows,  and  that  in  May,  18S4.  be  made  a  pri- 
or appropriation  of  the  water  of  that  stream, 
to  the  extent  of  550  inches,  by  diverting  the 
same  at  iioints  on  the  public  domain,  which 
quantity  be  thereafter  continuously  used  in 
irrigating  his  premises.  The  reply  having 
denied  the  allegations  of  new  matter  in  the 
answer,  the  cause  was  referred,  and  from 
the  testimony  taken  the  court  found  that  the 
plaintiffs  and  the  defendant,  as  parties,  bad 
an  equal  right  to  the  use  of  the  water,  and 
that  by  the  defendant's  diversion  thereof 
plaintiffs  had  sustained  damages  in  the  sum 
of  flOO,  and  a  decree  having  l)een  rendered 
In  accordance  therewith,  both  parties  appeal. 

William  Smith,  for  appellants.  A.  B.  Win- 
free,  for  respondent 

MOORE,  J.  (after  stating  the  facts).  The 
testimony  shows  that  the  Middle  Fork  of 
Burnt  river,  a  nonnavigable  stream,  flows 
southeasterly  in  a  weli-deflued  channel 
through  defendant's  land,  and  thence  to  and 
through  plaintiffs'  premises.  In  May,  each 
year,  the  snow  melting  in  the  monntains 
where  this  fork  lias  its  source,  creates  a 
volume  of  water  of  about  400  inches,  which 
continues  to  flow  undiminished  ai>out  a 
month,  when  it  begins  to  subside,  and  In  July 
the  sti-eam  affords  only  about  60  inches, 
which  stage  is  not  Increased  until  the  drought 
is  broken.  The  lands  of  the  cesp^^^TQ  JM^ 
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ties  are  arfd,  and,  wlflwnt  the  artifldal  me 
of  water,  unproductive,  but,  when  properly 
irrigated,  ttiey  yield  yalnable  crops;  liay  be- 
ing the  chief  product.  Dr.  E.  J.  Stevens,  in 
May,  1884,  established  his  residence  upon 
the  land  now  owned  Vy  plaintiffs,  and  soon 
thereafter  dug  dltchea  and  diverted  from 
such  fork  water  which  has  ever  since  been 
used  in  irrigating  sach  premises,  except  In 
1902,  and  the  seasons  following,  when  the 
defendant,  by  diverting  all  the  water,  in- 
terfered with  such  use:  Stevens  made  final 
proof  In  support  of  his  entry  and  having 
received  a  United  States  patent  for  this  land 
conveyed  the  premises,  December  10,  1889, 
to  William  B.  Morgan,  who  died  seised  in 
fee  and  in  possession  thereof,  February  8, 
1883,  whereupon  the  plaintiffs,  as  his  widow 
and  heirs  respectively,  succeeded  to  bis  es- 
tate tb««in. 

The  defendant,  as  a  witness  in  his  own  be- 
half, testified  that  In  May,  1884,  he  dug  a 
ditch  a  few  rods  in  length  whereby  water 
was  diverted  from  the  Middle  Fork  of  Burnt 
river  and  flowed  into  a  small  swale  on  land 
then  selected  and  now  owned  by  him,  whence 
the  water  returned  to  the  stream  from  which 
It  was  taken ;  that  in  1885,  he  extended  such 
dtteb,  and  used  the  water  flowing  therein  to 
Irrigate  his  land,  and  dug  other  ditches  by 
means  of  which  he  was  enabled  to  grow 
er<qp8  by  the  artificial  use  of  water;  and  that 
his  first  ditch  was  prior  in  time  to  the  ditch 
oonstmcted  by  Dr.  Stevens.  This  witness 
further  testiflea  that  having  made  an  ap- 
propriation of  the  water  of  the  stream  men- 
tioned, he  returned  to  the  premises  now  own- 
ed by  plaintiffs,  and  found  Dr.  Stevens  and 
men  employed  by  him  in  digging  his  ditch. 
George  Elliott,  a  witness  for  plaintiffs,  testi- 
fied that  as  Dr.  Stevens'  team  was  light  he 
was  sent  by  his  employer  with  a  heavier 
team,  to  plow  a  ditch  on  the  land  now  owned 
by  plaintiffs,  uid  referring  to  a  memorandum 
made  at  ttiat  time,  he  said  It  was  June 
2,  1884,  but  that  he  had  no  recollection  of 
aeetng  the  defendant  when  he  was  working 
there.  The  defendant  offered  In  evidence 
the  deposition  of  Thomas  Gardner,  taken  at 
Omaha,  Neb.  to  the  effect  that  the  deponent, 
In  May,  1884,  assisted  the  defendant  about 
two  days  in  digging  the  first  ditch  from  the 
Middle  Fork  of  Burnt  river,  whereby  water 
was  diverted  for  Irrigation,  and  that  Dr. 
Stevens  did  not  begin  the  construction  of  his 
ditch  until  the  fall  of  1884,  or  the  following 
spring.  The  witnesses,  George  Whlted,  Mich- 
ael Rouse,  and  Daniel  Elliott,  severally 
testified  that  prior  to  the  defendant's  diver- 
sion of  all  the  water  from  the  stream,  he  ad- 
mitted to  each  that  plaintiffs'  right  to  the  use 
of  the  water  for  Irrigation  was  superior. 
The  defendant  denies  the  statements  so  im- 
puted to  him,  and  asserts  that,  though  he  at 
Mrs.  Morgan's  request,  permitted  the  water 
to  fiow  In  the  channel  of  the  stream  to  her 
premises,  prior  to  1902,  his  acts  In  these 
respects  were  neighborly  only  and  with  no 


intention  to  relinquish  his  rights.  Dr.  Stev- 
ens' ditches  were  completed  about  June  15, 
1884,  whereby  water  was  diverted  from  the 
stream,  and  used  to  irrigate  crops  grown  on 
the  land  now  owned  by  plaintiffs.  The  rlglit 
to  such  use  relates  back  to  its  initiation  by 
Dr.  Stevens,. and  not  to  the  time  when  bis 
ditches  were  completed,  assuming  as  we 
must,  that  the  work  of  digging  them  was 
prosecuted  with  reasonable  diligence.  It  no- 
where appears  In  the  evidence  that  the  dlt^h, 
which  the  defendant  dug  in  May,  1884,  and 
which  was  never  seen  by  any  person,  except 
himself  and  Thomas  Gardner,  was  commen- 
ced before  Dr.  Stevens  began  the  construc- 
tion of  his  ditches.  The  defendant's  admis- 
sion to  the  witnesses  named  that  Mrs.  Mor- 
gan's right  to  the  use  of  the  water  was 
first  and  his  second  concedes  that  Dr.  Stevens 
initiated  a  prior  appropriation. 

We  adhere  to  the  general  rule  that  testi- 
mony of  the  oral  declarations  of  %  party 
against  his  Interest  should  be  viewed  with 
caution,  and  place  our  decision  herein  on  the 
corroborating  fact  that  from  1884  to  1902, 
a  period  of  18  years,  the  defmdant  permit- 
ted sufficient  water  to  flow  In  the  channel 
of  the  stream  to  Irrigate  the  arable  land  now 
owned  by  plaintiffs.  Gardner's  declaration 
under  oath,  that  Dr.  Stevens  did  not  begin 
the  construction  of  his  ditches  until  the  fall 
1884  or  the  spring  of  1^85,  la  so  at  vari- 
ance with  the  fact,  admitted  by  the  defend- 
ant, that  these  ditches  were  cofapleted  June 
15,  1884,  as  to  render  bis  deposition  of  but 
little  value  in  determining  the  truth.  Much 
Importance  seems  to  be  placed  by  defendant 
upon  the  averment  In  his  answer  that  he 
diverted  water  from  a  stream  at  a  point  on 
the  public  domain,  and  that  as  the  plaintifla 
failed  to  allege  such  fact  In  the  complaint, 
be,  having  given  evidence  thereof  at  the  trial, 
had  established  the  better  right  This  con- 
tention is  without  merit  for  where,  as  in 
this  state,  the  common-law  doctrine  of  ripar- 
ian rights,  as  modified  by  the  rule  of  prior 
appropriation.  Is  recognized,  it  follows  that 
as  Dr.  Stevens  was  a  prior  settler  on  public 
land,  through  which  the  Middle  Fork  of 
Burnt  river  flowed,  and  his  title  to  the  prem- 
ises secured  from  the  United  States  related 
back  to  the  date  of  his  settlement  that 
stream  was  not  flowing  through  public  lands 
when  the  defendant  made  his  diversion. 
Brown  v.  Baker,  39  Or.  66,  65  Pac.  799,  66 
Pac  193.  An  appropriation  of  water  Is  a 
grant  by  the  general  government  to  the  set- 
tler of  the  right  to  its  use  from  a  non- 
navigable  stream,  to  the  injury  of  all  public 
land  above  the  point  of  diversion,  which  may 
be  within  or  beyond  the  boundaries  of  the 
settler's  claim.  The  evidence  shows  that 
plaintiffs  have  in  cultivation  about  90  acres 
of  land,  which  requires  an  inch  of  water, 
under  six-inch  pressure,  properly  to  irrigate 
an  acre  thereof. 

The  decree  of  the  lower  court  will  there- 
fore be  so  modified  as  to  allow  to  plalatlffi^ 
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or  the  irrigation  of  tbctr  bad,  this  qoimtltr 
of  water  aa  a  prior  appropriation,  and  the 
defendant  will  be  perpetually  enjoined  from 
Interfering  with  the  flow  of  the  Tolume  so 
awarded  in  the  channel  of  the  stream  to  the 
head  of  their  ditches;  the  plaintiffs  to  re- 
oover  from  the  defendant  the  sum  of  $100 
for  the  damages  sustained  by  reason  of  his 
diversion,  and  their  costs  and  disbursements 
in  this  court  and  In  tlie  court  below. 


(48  Or.  129) 

HIGINBOTHAM  et  al.  ▼.  FROCK  et  al. 
(Supreme    Court   of    Oregon.    Jan.    9,    1906.) 

1.  Vendob  and  Pitbchabis— Bond  it>B  Titlk 
— Cakcbxlatioh  —  Fobfeiti;bs  —  Vbtekbsd 
Paiments — Failtjbb  to  Maks. 

Where  a  bond  for  title  stipulated  that, 
if  default  was  made  in  any  o£  the  deferred 
payments,  the  vendors  might  declare  the  bond 
▼Old  and  repossess  themselves  of  tbe  premises, 
such  provision  only  gave  the  vendors  power 
to  put  an  end  to  the  agreement  at  their  elec- 
tion after  reasonable  notice  because  of  the 
vendees'  default,  which  default  did  not  of 
itself  terminate  the  contract  or  work  a  for- 
feiture of  the  vendees'  rights, 

[Ed.  Note. — For  cases  In  point,  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser,  S  172.] 

2.  Same— FoBFEiTOBE— Right  to  Deciabe. 

Where  plaintiffs  agreed  to  convey  certain 
premises  &ee  from  all  liens  and  incumbrances, 
they  were  not  entitled  to  declare  a  forfeiture 
for  the  vendees'  failure  to  make  deferred  pay- 
ments within  the  time  specified,  so  long  as 
the  vendors  suffered  a  mortgage  lien  to  re- 
main upon  the  property  and  were  unable  by 
reason  thereof  to  perform  on  their  part. 

[ESd.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Forohaser,  ({  148,  162.] 

8.  Bqttitt— Fobfeitubes — ^EhnrOBCEMERT. 

A  court  of  equity,  in  a  suit  to  cancel  a  bond 
for  a  deed,  will  not  declare  a  forfeiture,  but 
will  leave  the  plaintiffs  entitled  thereto  to  their 
remedy  at  law,  if  any. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  19, 
Cent.  Dig.  Bcjuity,  S§  121-16&] 

4.  VeNDOB  Ain>  PUBCEASBB — BoiTD  FOB  DEED 
— FOBXCLOSUBB    OF  VENDEEB'    INTEBEST. 

A  suit  in  equity  to  cancel  a  bond  for  a  deed 
and  foreclose  the  vendees'  interest  in  the  prop- 
erty is  a  recognition  that  the  vendees  have  some 
interest  in  the  property  which  would  not  be  cut 
off  without  giving  them  a  reasonable  time  in 
which  to  comply  with  their  contract. 

Appeal  from  Circuit  Court,  Sherman  Coun- 
ty; W.  L.  Brndshaw,  Judge. 

Suit  by  Maggie  Hlglnbotham  and  another 
against  Henry  BYock  and  another.  From  a 
decree  in  favor  of  defendants,  plaintiffs  ap- 
peal.   Affirmed. 

C  J.  Bright,  for  appellants.  J.  B.  Bosford, 
for  respondents. 

BEAM,  OL  J.  This  is  a  suit  to  cancel  and 
annul  a  bond  for  a  deed.  On  December  20, 
1902,  the  defendant  Henry  Frock  purchased 
of  the  plaintiffs  160  acres  of  land  in  Sherman 
county  for  $2,500.  He  paid  $1,200  in  cash, 
giving  his  three  promissory  notes  for  the 
Italance,  due  the  Ist  day  of  October,  1908, 


1904,  and  190S,  napetttrtlj:  EaA  note  bora 
Interest  at  8  per  oeat,  payable  annually,  and 
provided  that.  If  tlie  Interest  was  not  so  paid, 
the  whole  sum,  both  principal  and  interest; 
should  become  immediately  dne  and  collecti- 
ble at  the  option  of  tbe  holder  of  tbe  note. 
At  tbe  same  time  the  plaintiffs  esecated  and 
delivered  to  the  defendant  a  bond  for  a  deed, 
whereby  th^  obligated  themselves  to  convey 
tbe  land  to  him  in  fee  simple,  by  good  and 
sufficient  deed,  clear  of  all  incumbrances,  ex- 
cept certain  taxes,  which  bond  contained  a 
stipalatlon  that  the-  defendant  diould  have 
Inunediate  possession,  and,  if  he  "shall  make 
default  in  any  of  the  above  deferred  pay* 
ments,  or  shall  violate  any  of  the  agreements 
herein  oontalned,  the  said  obligors  [the  plain- 
tiffs] may  declare  thls'  bond  void  and  may 
forthwith  repossess  themselves  of  said  prem« 
Ises."  Tbe  defendant  immediately  went  into 
possession.  Soon  tliereafter  tlie  plaintiffs  as- 
signed and  transferred  the  promissory  notes 
for  the  deferred  payments  to  Moore  Bros,  as 
collateral  security.  When  the  first  note  ma- 
tured, the  defendant  offered  to  pay  all  the 
notes  upon  the  delivery  to  him  of  a  deed  to 
the  premises,  as  stipnlated  in  tbe  bond.  Notb- 
Ing  definite  was  done  at  that  time,  however, 
and  In  November,  he  paid  $125  to  Moore  Bros., 
on  tite  first  note,  and  again  requested  a  deed, 
offering  at  tbe  same  time  to  pay  all  tbe  notes 
In  full.  In  JTanuory,  1904,  the  plaintiffs  re- 
deemed tlie  notes  from  Moore  Bros.,  And  an 
the  25th  of  February  notified  the  defendant 
that  they  had  elected  to  terminate  the  con- 
tract and  to  repossess  themselves  of  ttie  land 
because  of  his  default  in  making  the  pay- 
ments, at  the  same  time  offering  to  return 
tbe  unpaid  notes.  The  defendant  refused  to 
accept  tbe  notes  or  to  relinquish  his  claim 
under  the  bond.  On  March  7tb  he  tendered 
to  plaintiffs  and  offered  to  pay  the  entire 
amount  due  on  the  pnrchase  price,  and  de- 
manded from  tliem  a  deed  as  stipulated  in 
the  contract  At  tlM  time  of  the  attempted 
rescission  by  the  plaintiffs  the  property  was 
Incombered  by  mortgages  to  the  amount  of 
about  $S,C00,  and  they  were  then  in  no  posi- 
tion to  comply  with  their  contract  and  convey 
the  property  to  the  defendant,  free  of  all  liens 
and  incumbrances;  Soon  tliereafter  this  suit 
was  brought  by  the  plaintiffs.  In  his  answer 
the  defendant  pleads  the  tender  made  on 
March  Tth,  brings  the  amount,  thereof  into 
court,  and  prays  for  a  decree,  requiring  tbe 
plaintiffs  to  Comply  with  their  contract  The 
defendant  had  a  decree  In  his  favor,  and 
plaintiffs  appeal. 

There  are  several  reasons  why  the  decree 
of  the  court  below  should  be  affirmed.  In  the 
first  place,  the  mere  failure  of  the  defendant 
to  make  the  deferred  payments  on  the  pur- 
chase price  of  the  land  did  not  ipso  facto, 
entail  a  forfeiture  of  his  rights  under  the 
contract  The  stipulation  in  the  bond  Is  that 
If  default  is  made  in  any  of  tbe  deferred 
payments,  the  obligors  (the  plaintiffs)  may  de- 
clare the  bond  void  and  repossess  themselves 
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of  tbe  premises.  TMs  provision  gtive  tbe 
plaintiffs  power  to  put  an  end  to  tbe  agree- 
ment If  tbey  elected  to  do  so,  but  tbe  mere 
default  of  the  defendant  did  not  terminate 
the  contract  or  work  a  forfeiture  of  bis 
rltrhts,  unless  tbe  plaintiffs  should  elect  to 
Insist  upon  a  strict  performance  according  to 
Its  terms.  In  which  case  they  were  required 
to  glTe  blm  timely  and  reasonable  notice  of 
their  Intention  to  cancel  the  contract,  so  he 
might  have  an  opportunity  to  comply  wltb  its 
terms  and  make  the  payments.  Pomeroy, 
Contracts  (2d  Ed.)  {  393;  O'Connor  t.  Hughes, 
83  Minn.  446,  29  N.  W.  162.  "Such  notice," 
says  Dlclclnson,  J.,  In  O'Connor  v.  Hughes, 
supra,  a  case  similar  to  tbe  one  at  bar, 
"miglit  bare  lieen  glren  before  the  time 
named  for  payment,  or,  If  not  so  made,  notice 
might  hare  been-  given  after  default,  fixing 
a  reasonable  time  within  which  payment 
would  be  required;  but  the  rights  of  the  pur- 
chaser under  a  contract  not  absolutely  ter- 
minated cannot  be  extinguished  by  a  sum- 
mary declaration  of  forfeiture." 

Again,  the  plaintiffs  could  not  declare  a 
forfeiture  at  the  time  they  attempted  to  do 
80,  because  they  were  not  then  In  a  position 
to  comply  with  the  contract  on  their  part. 
The  property  was  subject  to  mortgages  for 
about  $3,600,  and  tbey  could  not  convey  It 
to  the  defendant  In  fee  simple,  free  from 
all  liena  and  incumbrances,  as  they  had 
agreed  to  do.  The  rights  of  a  vendee  under 
a  contract  like  tbe  one  under  consideration 
cannot  be  forfeited  by  the  vendor,  although 
default  has  been  made  in  the  payments,  un- 
less he  is  In  a  position  to  perform  his  part 
of  tlie  agreement  29  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  683;  2  Warvelle,  Vendors  (2d  Ed.)  { 
822;  Wells  Fargo  &  Co.  v.  Page  (Or. ;  decided 
October  30, 1005)  82  Pac.  836;  Baker  ▼.  Bishop 
Hill  Colony,  45  111.  264. 

And,  finally,  this  Is  a  suit  In  equity,  either 
to  declare  a  forfeiture  or  to  foreclose  the 
defendant's  equitable  rights  In  the  property. 
It  is  a  familiar  doctrine  that  a  court  of 
equity  will  not  declare  a  forfeiture,  but  will 
leave  a  party  entitled  thereto  to  his  legal 
remedy  If  any.  1  Pomeroy,  Equity  (3d  Ed.)  { 
4.')9.  So  that  plaintiffs  are  not  entitled  to 
relief  on  that  ground.  If,  on  tbe  other  hand, 
tbe  suit  is  to  be  treated  as  one  for  tbe  fore- 
closure of  defendant's  interest  in  the  proper- 
ty, the  plaintiffs  are  not  entitled  to  the  relief 
demanded ;  for,  having  invoked  the  aid  ot  a 
court  of  equity,  they  are  bound  themselves 
to  do  equity.  The  bond  for  a  deed  trans- 
ferred to  the  purchaser  an  equitable  title. 
Burkhart  v.  Howard,  14  Or.  39,  12  Pac.  79; 
Sayre  v.  Mohney,  30  Or.  238,  47  Pac.  197; 
Security  Savings  Co.  v.  Mackenzie,  33  Or.  209, 
62  Paa  1046;  Slevers  ▼.  Brown,  34  Or.  454, 
56  Pac.  171,  46  li.  R.  A.  642.  By  Instituting 
this  suit  the  plaintiffs  recognized  that  defend- 
ant has  some  Interest  In  tbe  property  which 
they  desire  to  have  forever  barred  and  fore- 
closed. An  application  for  a  strict  foreclos- 
ure la  always  addressed  to  tbe  sound  discre- 


tion of  the  court,  and  when  enforced  at  all 
will  not  be  done  without  giving  the  defendant 
a  reasonable  time  to  comply  with  bis  con- 
tract Sec.  Sav.  Co.  v.  Mackenzie,  supra; 
Flanagan  Estate  v.  Great  Central  I^d  Co. 
(Or.)  77  Pac.  485. 
The  decree  of  the  court  below  Is  afilrmea. 


YODER  T.  RANDOL  et  a!. 
(Sitpreme  Court  of  Oklahoma.    Sept  8,  1905.) 

1.  Brokers— Action  fob  Comuission— Peti- 
tion. 

Where  a  petition  properly  alleges  a  con- 
tract of  employment  in  relation  to  the  sale  of 
real  estate,  and  avers  facta  showing  a  full  per- 
formance of  the  broker's  duty  to  his  employer, 
and  the  accomplishment  of  all  be  undertook  to 
do  under  his  contract,  Jield,  a  sufficient  plead- 
ing, as  against  demarrer,  of  a  cause  of  action 
for  compensation  for  such  services. 

[Ed.  Note. — For  cases  in  point  see  vol.  8, 
Cent  Dig.  Brokers,  i  101.] 

2.  Saub— Duties. 

As  a  general  rule,  the  entire  duty  of  a 
broker  employed  to  assist  in  tbe  sale  of  prop- 
erty is  to  find  and  introduce  or  report  to  his 
employer  a  person  who  is  willing  and  able  to 
purchase  at  the  price  and  upon  the  terms  tvbicli 
the  employer  has  designated,  although  this 
rnle  is  to  be  applied  as  abridged  or  extended  in 
any  specific  case  by  the  terms  of  the  contract 
of  employment. 

(Ed.  Note. — For  cases  in  point  see  vol.  8, 
Cent  Dig.  Brokers,  i  75.] 

3.  Plsadiros-^udguent  on  Plgadinob. 

Where  the  essential  averments  of  a  peti- 
tion in  an  action  for  commission  earned  as 
real  estate  brokers  are  the  contract  of  em- 
ployment and  a  full  compliance  with  the  terms 
thereof,  and  the  answer,  after  a  general  denial, 
definitely  recognizes  the  procurement  of  a  pur- 
chaser by  the  plaintiffs  for  the  land  in  ques- 
tion and  an  acceptance  of  the  purchaser  by  the 
landowner,  and  discloses  fnrther  the  execution 
of  a  binding,  valid,  and  enforceable  contract  of 
sale  between  the  two,  and  an  agreement  to  com- 
pensate the  brokers  in  accordance  with  the 
terms  of  the  contract  of  sale,  held,  that  in 
such  case  a  motion  by  plaintiffs  for  jiudgment 
on  the  pleadings  was  properly  sustamed,  and 
the  trial  court  committed  no  error  in  rendering 
judgment  for  plaintiffs  thereon. 

4.  Same— Right  to  Coupinsation. 

Where  a  broker  has  fully  performed  his 
undertaking  by  producing  a  person  ready,  will- 
ing, and  able  to  purchase  bis  employer's  prop- 
erty at  the  price  and  upon  the  terms  stipninted, 
and  the  landowner  has  accepted  tbe  purchaser 
so  procured  and  entered  into  a  binding  and  en- 
forceable contract  with  him,  the  broker  is 
entitled  to  his  commission,  and  his  right  there- 
to is  not  defeated  by  the  fact  that  the  pur- 
chaser refuses  to  consummate  tbe  transaction 
becaose  of  a  defect  in  the  landowner's  title 
to  the  property,  where  knowledge  of  such  de- 
fect was  not  communicated  by  the  employer 
to  the  broker  at  the  time  of  entering  into  the 
contract  of  employment  with  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Brokers,  {{  78,  02,  93.1 

(Syllabus  by  the  Court) 

Error  from  District  Ctourt,  Custer  County; 
before  Justice  C  F.  Irwin. 

Action  by  W.  A.  Randol  and  E.  R.  Nix 
against  Moses  T.  Toder.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  Affirmed. 
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Harkins  and  Jones,  for  plaintiff  in  error. 
Geo.  T.   Webster,  for  defendants  in  error. 

PANCOAST,  J.  This  was  an  action 
brought  by  defendants  in  error  for  commis- 
sion on  the  sale  of  certain  real  estate  under 
a  contract  of  employment  with  plaintiff  in 
error.  Defendant  below  demurred  to  the 
amended  petition,  which  was  overruled.  He 
thereafter  filed  a  general  denial,  Tcrifled, 
coupled  with  certain  allegations  and  admis- 
sions, to  which  plaintiffs  replied,  and  filed 
their  motion  for  judgment  on  the  pleadings. 
This  motion  was  sustained,  and  judgment 
rendered  for  defendants  in  error,  and  plain- 
tiff In  error  brings  the  case  here  for  review. 
The  action  of  the  trial  court  in  overruling 
the  demurrer  of  plaintiff  in  error  to  the 
amended  petition,  and  in  sustaining  the  mo- 
tion for  judgment  upon  the  pleadings  and 
rendering  Judgment  thereon,  are  the  errors 
to  which  our  attention  Is  directed. 

As  to  the  first  ground  relied  upon,  it  may 
be  stated  as  a  general  rule,  the  entire  duty, 
and  also,  the  limit  of  authority,  of  a  broker 
employed  to  assist  in  the  sale  of  property. 
Is  to  find  and  introduce  or  report  to  his  em- 
ployer a  person  who  is  willing  and  able  to 
purchase  the  property  at  the  price  and  upon 
the  terms  which  the  employer  has  designat- 
ed. 2S  A.  &  E.  Enc.  of  Law  (2d  Ed.)  900. 
And,  in  any  specific  case,  the  general  rule  is, 
of  course,  abridged  or  extended  in  accord- 
ance with  the  particular  contract  of  employ- 
ment, and  to  such  contract,  in  controversies 
as  to  right  to  compensation,  reference  must 
be  had  for  gnidance  in  determining  whether 
or  not  the  broker  has  performed  his  full 
duty  towards  his  employer,  and  accomplished 
all  he  undertook  to  do.  MlUan  t.  Porter, 
31  Mo.  App.  563 ;  Maze  v.  Gordon,  96  Oal.  61, 
30  Pac.  962.  To  plead  properly,  therefore,  such 
a  cause  of  action,  it  is  incumbent  upon  the 
plaintiff  to  incorporate  in  his  petition  the 
requisite  allegations  of  employment,  fol- 
lowed by  su£Bcient  averments  of  a  compli- 
ance with  that  contract  on  his  part  to  show 
he  has  accomplished  the  whole  of  what  was 
entailed  upon  him  thereby.  In  the  case  at 
bar,  to  apply  these  general  rules  thereto,  the 
amended  petition  alleges  that  the  defend- 
ants in  error  were  "to  find  for  said  defend- 
ant a  purchaser"  for  the  land  concerned,  "at 
the  agreed  price  of  $2,750 ;  this  sum  to  be  net 
to  the  said  defendant,"  and  that  plaintiffs 
were  to  receive  as  their  compensation  for 
"such  services,  a  commission,  which  defend- 
ant agreed  to  pay,  equal  to  the  difference  be- 
tween the  net  price  of  |2,750  thus  set  by  the 
said  defendant  and  the  contract  price  agreed 
to  by  the  proposed  purchaser."  This,  of 
course,  constitutes  the  contract  of  employ- 
ment, specifies  the  amount  of  compensation, 
and  defines  the  conditions  upon  the  full  ac- 
complishment and  pleading  of  which  de- 
pended the  right  of  plaintiffs  below  to  main- 
tain their  action.  To  meet,  then,  the  require- 
ments of  a  compliance  with  their  contract. 


plaintiffs  alleged.  In  ttre  language  of  tbeir 
amended  i)etition,  that  they  "immediately  be- 
gan to  search  and  labor  f<;r  a  purchaser, 
and  finally,  on  August  15,  1903,  they  Intro- 
duced to  said  defendant  •  •  •  one  U. 
J.  Vandenburg  as  a  purchaser  for  said  land, 
at  the  agreed  price  of  $3,000,  and  said  de- 
fendant being  satisfied  with  said  purchaser, 
then  and  there  •  •  •  entered  into  a 
written  contract  with  said  II.  J.  Vandenburg 
for  the  sale  of  said  land,  and  has  since  then 
duly  conveyed  said  land  to  said  purchaser, 
and  did  then  and  there  agree  to  pay  the 
plaintiffs  the  sum  of  $250  for  said  services 
so  rendered  to  defendant,"  followed  by  aver- 
ments of  a  demand  for  payment  and  refusal 
thereof.  Under  the  contract  of  employment, 
which  the  demurrer  admitted,  the  entire 
duty  of  the  plaintiffs  below  consisted  in  find- 
ing a  purchaser  for  the  land,  at  the  agreed 
price  of  $2,750,  net  to  the  said  defendant, 
with  the  usual  proviso  attached  by  the  law 
that  the  purchaser  be  ready,  willing,  and 
able  to  b'uy;  and  the  full  performance  of 
such  duty  was  necessary  to  be  pleaded,  to- 
gether with  an  allegation  of  the  contract  of 
employment,  to  render  the  iietition  proof 
against  demurrer,  and  entitle  plaintiffs  to  re- 
cover. The  allegation  as  to  compliance  Is 
that  they,  the  plaintiffs,  "introduced  to  said 
defendant  one  H.  J.  Vandenburg  as  a  pur- 
chaser for  said  land,  at  the  agreed  price  of 
$3,000,"  and  there  being  no  question  raised 
here  or  in  the  court  below  as  to  the  willing- 
ness of  the  purchaser  to  buy  or  as  to  bis 
financial  ability  to  consummate  a  purchase, 
we  think  this  allegation  is  amply  sufficient 
to  meet  the  requirements  of  the  contract, 
that  plaintiffs  below  were  to  "fl«d  a  pur- 
chaser for  said  land,  at  the  agreed  price  of 
$2,750."  It  follows,  therefore,  the  demmrer 
to  the  amended  petition  was  properly  over- 
ruled. 

The  action  of  the  court  below  in  sustaining 
the  motion  for  judgment  on  the  pleadings 
and  rendering  judgment  thereon  is  the  sub- 
ject of  particular  complaint  by  plaintiff  in 
error,  for  the  reason,  as  he  says  "there  were 
certain  questions  of  fact  raised  by  the  plead- 
ings which  were  material  to  the  rights  of 
plaintiff  in  error,  and  which  should  have 
been  determined  by  the  court  or  a  Jury." 
Now,  the  material  allegations  in  the  amend- 
ed petition  some  one  or  more  of  which  it  was 
necessary  for  defendant  below  to  deny  in 
order  to  raise  successfully  a  direct  and  essen- 
tial question  of  fact,  are  the  contract  of  em- 
ployment, the  procurement  by  plaintiffs  of  a 
purchaser  at  the  agreed  price  of  $3,000,  and 
that  as  a  result  of  their  procurement  of  a 
purchaser,  such  purchaser  and  the  plaintiff 
in  error  entered  into  a  written  contract  for 
the  sale  of  the  land  at  said  price  of  $3,000. 
The  answer,  as  stated  before,  while  It  con- 
tained a  general  denial,  in  another  para- 
graph admitted  all  the  allegations  of  the 
petition,  and  if  there  be  a  basis  for  the  ac- 
tion of  the  court  below  Is  sustaining  the  mo- 
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tlon  for  judgment  on  the  pleadings,  it  nrast  be 
found,  it  would  seem  in  the  admissions,  in 
that  part  of  the  answer  following  the  general 
denial.  After  the  allegation  of  certain  facts 
not  material  for  the  purpose  of  this  discus- 
sion, it  is  alleged  by  plaintiff  In  error  that 
"be  entered  into  a  written  contract  with  H.  J. 
Vandenburg  for  the  sale  of  said  land,  and 
that  in  accordance  with  the  terms  of  said 
contract,  the  defendant  was  to  make  deed 
to  said  Vandenburg  for  said  land,  and  that 
the  said  H.  3.  Vandenbmrg  agreed  to  pay  as 
the  purcliase  price  for  said  land  the  sum  of 
93,000,"  and  that  "he  agreed  to  pay  the  said 
plaintiffs,  Randol  and  Nix,  any  excess  abore 
^,750,  which  he  should  receive  from  the  said 
H.  J.  Vandenburg  for  said  land,  in  accord* 
ance  with  the  contract  then  and  there  en- 
tered Into  between  defendant  and  H.  J.  Van- 
denburg for  the  sale  of  said  land." 

Now,  thus  far,  considered  in  its  application 
to  those  allegations  of  the  amended  petition 
above  mentioned,  the  answer  not  only  plainly 
fails  to  rebut  the  averment  of  employment 
and  of  a  compliance  with  the  terms  of  the 
contract,  but,  on  the  other  hand,  definitely 
and  distinctly  recognizes  the  procurement 
of  Vandenburg  by  plaintiffs  below  as  a  pu]> 
chaser  for  the  land  in  question,  pleads  an  a^ 
ceptance  of  the  purchaser  by  the  landowner, 
and  discloses  the  execution  of  a  binding, 
valid,  and  enforceable  contract  of  sale  be- 
tween the  two.  This,  if  unqualUled  by  the 
pleading,  in  any  other  portions,  would  of  it- 
self entitle  plaintiffs  to  Judgment,  for  the  rule 
seMus  established  that  where  the  purchaser 
presented  by  the  broker  is  accepted  by  his 
employer,  and  the  landowner  and  the  pur- 
chaser enter  into  a  binding,  valid,  and  en- 
forceable contract  of  sale^  the  broker  is  en- 
titled to  his  commission.  23  A-  &  E.  Enc. 
of  Law  (2d  S!d.)  917;  Betz  v.  Williams, 
etc.,  Land  Co.,  46  Kan.  45,  26  Pac.  466; 
Whitaker  v.  Engle,  111  Mich.  205,  69  N.  W. 
493;  Rothschild  v.  Burrltt,  47  Minn.  28,  49  N. 
W.  393;  Gibbons  v.  Sberwln,  28  Neb.  146,  44 
N.  W.  99;  Gilder  v.  Davis,  187  N.  T.  504,  33 
N.  K  599,  20  L.  R.  A.  308;  Mattes  v.  Bngel, 
15  S.  D.  330,  88  N.  W.  661.  And  when  this 
is  the  language  of  the  answer,  not  tempered 
by  other  allegations  in  the  pleading,  it  cer- 
tainly would  seem  to  us  not  only  insufficient 
to  constitute  a  defense,  but  an  adequate 
foundation,  in  connection  with  the  amended 
petition  and  reply,  to  base  thereon  a  judg- 
ment for  plaintiffs  below,  on  the  pleadings. 
And  from  a  careful  consideration  of  the  entire 
answer,  we  cannot  say  that  plaintiff  In  error 
successfully  opposed  those  essential  aveiv 
ments  of  the  amended  petition  which  it  was 
obligatory  upon  him  to  rebut  Nor  is  he 
aided  by  the  exculpatory  plea  In  his  answer 
by  which  he  seeks  escape  from  liability,  that 
"be  presented  to  said  H.  J.  Vandenburg  a 


deed  for  said  land,  together  with  an  abstract 
and  that  said  abstract  showed  a  cloud  upon 
the  title  to  said  land,  and  the  said  H.  J. 
Vandenburg  refused  to  accept  the  same  or 
pay  anything  therefor,"  for  no  condition  of 
the  obligation  or  contract  of  employment  he 
bad  entered  into  with  the  brokers  demanded 
an  absolute  showing  of  perfect  title  before 
compensation  was  due  them,  and  although 
the  law  might  perhaps  connect  with  every 
obligation  not  otherwise  specific  In  its  terms 
applicable  thereto  the  requirement  of  good 
title,  yet  the  right  of  defendants  in  error  to 
compensation  for  the  services  alleged  to  have 
been  contracted  for  and  fully  performed  had 
become  fixed  and  absolute  by  such  perform- 
ance of  their  duty  to  their  employer,  and  by 
the  execution  of  a  valid,  binding,  and  enforce- 
able contract  of  sale  by  plaintiff  in  error 
and  the  purchaser;  and  such  contract  is  here 
pleaded  by  defendant  below  himself.  It  was 
the  duty  of  the  plaintiff  in  error  to  have 
communicated  to  his  brokers  his  title  to  the 
land  he  desired  to  sell,  at  the  time  of  making 
the  contract  of  employment  with  them,  and, 
not  having  done  so,  he  impliedly  assumed  an 
obligation  to  convey  good  title,  and  Randol 
and  Nix,  his  brokers,  were  entitled  to  assume, 
on  their  part  that  this  would  be  done;  and 
where,  as  In  this  case,  the  customer's  re- 
fusal to  complete  the  transaction  is  due  to 
the  fact  that  the  employer's  title  is  defective, 
the  broker  Is  still  entitled  to  his  commission. 
Inasmuch  as  the  failure  to  consummate  the 
sale  is  directly  attributable  to  the  default  of 
the  broker's  employer.  Hammond  v.  Craw- 
ford, 66  Fed.  426,  14  C.  C.  A.  109;  Phelps 
V.  Prusch,  83  CaL  626,  23  Pac.  1111;  Davis  v. 
Lawrence,  52  Kan.  383,  34  Pac.  1051;  Stange 
V.  Gosse,  110  Mich.  153,  67  N.  W.  1108. 
When  defendants  in  error  bad  fully  per- 
formed their  undertaking  by  producing  a 
person  ready,  willing,  and  able  to  purchase 
their  employer's  property,  at  the  price  and 
upon  the  terms  stipulated,  and  Yoder,  the 
landowner,  had  accepted  the  purchaser  so 
procured,  and  entered  Into  a  binding  and 
Miforceable  contitict  with  him,  the  brokers 
then  became  entitled  to  their  commission, 
and  their  right  thereto  was  not  defeated  by 
the  fact  that  purchaser  refused  to  complete 
the  transaction  because  of  the  defect  shown 
by  the  abstract  furnished  by  the  landowner. 
The  authorities  above  cited  are  in  point  here. 

A  reply  was  filed  by  plaintiffs  below  to  the 
answer,  which  affected  but  little  the  question 
raised  by  the  motion  for  judgment  on  the 
pleadings,  and  serves  merely  to  strengthen 
the  position  of  defendants  in  error. 

For  the  reasons  above  given,  the  judgment 
of  the  court  below  is  affirmed.  IRWIN,  J., 
who  tried  the  case  below,  not  slttliig.  All 
the  other  Justices  concurring. 


Digitized  by 


Google 


540 


83  PACIFIC  RBPORTEB. 


(OkL 


O'KEEFB    V.    DILLEXBECK. 
(Supreme  Coun  of  Oklahoma.    Sept.  5.  1905.) 

1.  Appeal  —  Objections  to  Evidence  — Ue- 

VIEW. 

Where  an  objection  is  made  to  the  intro- 
duction of  evidence,  and  the  objection  is  eustain- 
ed,  the  evidence  should  be  set  up  in  the  record,  or 
so  much  thereof  as  may  be  necessary  to  show 
to  this  court  that  its  rejection  was  injurious 
to  the  party  complaining,  or  the  assignment  of 
error  for  this  reason  will  not  be  considered  by 
this  court. 

2.  Taxation  — Tax   Deeds— rBESUMPXiONS— 
Pleading  and  Proof. 

In  an  action  of  ejectment,  where  the  plain- 
tiff relies  upon  a  tax  deed  for  his  title,  such 
deed,  when  signed  and  executed  by  the  counb^r 
treasurer  in  his  official  capacity  and  acltnowf- 
edged  before  some  officer  authorized  to  take 
acknowledgments  of  deeds,  shall  be  presumptive 
evidence,  first,  that  the  real  property  deeded 
was  subject  to  taxation  for  the  year  or  years 
stated  in  the  deed;  second,  that  the  taxes  were 
not  paid  at  any  time  before  the  sale ;  third,  tnat 
the  real  property  deeded  had  not  been  redeemed 
from  sale  at  the  date  of  the  deed ;  fourth,  that 
the  property  had  been  listed  and  aiisessed ;  fifth, 
tbat  the  taxes  were  levied  according  to  law ; 
sixth,  that  the  property  was  SoM  for  taxes  as 
stated  in  the  deed,  and  was  duly  advertised  be' 
fore  bein^  sold.  And  before  such  a  deed  can  be 
defeated  it  must  be  clearly  pleaded  and  cleatly 
proven  that  some  one  of  the  above  six  requisites 
was  wholly  omitted  and  not  done,  and  a  show- 
ing that  any  one  of  them  was  irregularly  done 
xvfll  hot  be  sufficient  to  defeat  the  deed,  and 
until  these  facts  are  properly  pleaded  it  is  not 
error  to  refuse  proof  of  such  facts. 
S.  Same  — Aonon  to  Avoid  Deed  — Liuita- 

TIONS. 

Under  the  laws  of  this  territory,  where 
real  estate  is  sold  for  nonpayment  of  taxes,  and 
a  deed  not  void  upon  its  face  is  signed  and  ex- 
ecuted by  the  county  treasurer  in  his  official 
capacity,  and  acknowledged  before  some  officer 
authorized  to  take  acknowledgments  of  deeds, 
and  recorded  in  the  proper  record  of  titles  to 
real  estate,  and  the  purchaser  has  gone  into 
possession  under  such  deed,  no  action  shall  be 
commenced  by  the  former  owner  or  owners  of 
the  land,  or  by  any  person  claiming  under  him 
or  them,  to  avoid  such  deed,  unless  such  action 
shall  be  commenced  within  one  year  after  the 
recording  of  such  deed. 

(Syllabus  by  the  Court.)    ' 

Error  from  District  Cotirt,  Logan  County; 
before  Justice  Jno.  H.  Buford. 

Action  by  Aaron  DlUenbeck  against  James 
O'Keefe.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

This  is  an  action  brought  by  Aaron  DlUen- 
beck, defendant  In  error,  plaintiff  in  the  court 
below,  to  quiet  title  to  lots  5,  6,  7,  8.  and  9,  in 
block  43,  in  Capitol  Hill,  Outhrle.  His  title  to 
said  lots  Is  based  on  two  tax  deeds,  and  by  or- 
der of  court  subsequently  obtained  the  copies 
of  the  tax  deeds  were  attached  to  said  petition 
and  marked  as  exhibits.  James  O'Keefe, 
plaintiff  In  error,  defendant  below,  filed  his 
answer  and  cross-petition.  By  his  answer 
the  defendant  below  denies  tbat  plaintiff  is 
the  owner  of  said  premises,  or  has  the  legal' 
title  to  the  lota  described  in  said  petition, 
and  for  his  cross-petition  the  defendant  avers 
and  alleges  tbat  he  has  the  legal  title  and 
equitable  estate  in  and  to  the  lots  described 
in  plaintiff's  petition,  under  and  by  virtue  of 


deed  from  the  townslte  trustees  to  said  de* 
fendant;  and  for  reply  to  said  cross-petition 
the  plaintiff  denies  the  allegations  thereof, 
except  that  he  admits  possession  of  the  prem* 
ises  therein  described,  and  in  such  reply 
pleads  as  to  such  cross-petition  the  statute 
of  limitations.  A  jury  having  been  waived, 
and  this  cause  submitted  to  the  court  on  tb» 
issues  formed  by  the  pleadings  herein,  and 
the  court  having  heard  all  the  evidence  and 
the  argument  of  counsel,  and  being  fully  ad- 
vised in  the  premises,  finds  from  the  evidence 
that  the  plaintiff,  Aaron  DlUenbeck,  has,  and 
bad  when  this  suit  was  commenced,  a  good 
and  valid  tax  title  in  fee  simple  to  the  proper- 
ty therein  described,  and  that  he  was  in  pos- 
session of  this  land  when  this  suit  was  com- 
menced, and  that  the  claim  of  James  O'Keefe 
to  said.  Und  is  invalid.  Judgment  Is  there- 
fore rendered  in  favor  of  the  plaintiff,  quiet- 
ing title  ond  possession  In  him  agolust  the 
claims  of  the  said  defendant  Motion  for* 
new  trial  was  duly  filed,  overruled,  and  ex- 
cepted to.  Time  given  for  case-made;  case- 
made  served  and  signed;  and  the  case  brought 
here  for  review. 

'  Lawrence  &  Huston,  for  plaintiff  In  error. 
H.  M.  Adams  and  Strang  &  Devereux,  for 
defendant  In  error. 

IRWIN,  J.  (after  stating  the  farts).  The 
first  assignment  relied  upon  by  the  plaintiff 
in  error  for  a  reversal  of  this  case  is:  '"The 
court  erred  lu  admitting  in  evidence  the  tax 
deed  of  the  defendant  In  error,  date<l  Febru- 
ary 10,  1808,  as  a  valid  tax  deed."  We  have 
examined  the  record  as  to  this  assignment  of 
error,  and  we  can  see  nothing  from  an  exam- 
ination of  the  deed  on  its  face  that  would 
render  It  Invalid;  and  hence  it  would  be  ad- 
missible in  evidence. 

There  are  six  assignments  of  error,  by  the 
plaintiff  in  error,  bat  we  think'  they  can  be 
considered  under  three  beads,  and  we  will 
consider  them  in  the  Inverse  way;  that  Is,  at 
this  point  we  will  consider  assignment  Ko.  4. 
to  wit:  "The  court  erred  In  excluding  evi- 
dence offered  by  the  plaintiff  in  error  to  show 
that  the  county  commissioners  did  not  meet  as 
a  board  of  equalization  for  equalization  of  tax- 
es on  either  of  the  two  days  required  by  stat- 
ute in  June,  1894."  This  assignment  of  error 
may  be  considered  in  connection  with  assign- 
ment No.  3,  to  wit:  "The  court  erred  in 
excluding  proper  evidence  offered  by  plaintiff 
in  error  to  show  that  the  tax  deeds  offered 
in  evidence  by  defendant  in  error  are  based 
on  illegal  taxes  of  the  year  1894."  The  plain- 
tiff In  error,  defendont  in  the  court  below, 
offered  to  prove  by  the  deputy  county  clerk 
and  the  county  treasurer  that  some  of  the  tax 
levies  niK>n  which  Dlllenbeck's  tax  deeds  are 
based  were  unauthorized  and  Illegal,  and  al- 
so offered  to  prove  by  the  county  commis- 
sioners' records  of  1894  that  no  meeting  of 
the  board  of  county  commissioners  as  a  board 
of  equalization  was  held  on  the  first  Monday 
In  June,  1894,  or  on  the  second 
Digitized  by' 


»e,ab§i^ 


Okl.) 


0>KEE:FE  t.  DILL£NB£CE. 


641 


either  of  the  two  days  fixed  by  statntfe  for 
the  equallEation  of  taxes  by  the  county  com- 
mlaslonera  as  a  board  of  equalization;  and 
on  objection  the  court  excluded  this  testi- 
mony. Now,  we  think  this  action  of  the  court 
can  be  sustained  upon  two  grounds: 

First,  the  record  only  discloses  that  the  de- 
fendant In  the  court  below  offered  certain 
records,  but  does  not  show  what  the  records 
offered  to  be  Introduced  contained,  or  what 
the  testimony  of  the  deputy  county  clerk  or 
the  county  treasurer  would  be;  and  this  court 
Is  unable  to  say  whether  the  answers  of  the 
deputy  county  clerk  or  the  county  treasurer 
would  be  favorable  or  unfavorable  to  the 
party  offering  the  witness.  Neither  can  this 
court  say  what  that  record  as  offered  contain- 
ed. We  take  the  rule  to  be  that  where  evi- 
dence Is  offered,  and  an  objection  to  which  Is 
sustained,  before  error  can  be  predicated 
thereon  the  record  must  contain  the  evidence, 
or  sufficient  of  the  evidence,  to  show  that  Its 
rejection  was  injurious  to  the  party  complain- 
ing. This  rule  seems  to  have  the  approval  of 
the  United  States  Suprtme  Godrt^  In  tlie 
case  of  Shatter  v.  Alterton,  161  U.  S.  617,  14 
Sup.  Ct.  444,  88  Ia  Ed.  286,  the  coart  say: 
"The  refusal  of  the  court  to  allow  the  plain- 
tiff to  read  the  answer  of  the  witness  Nash 
to  the  question,  'you  may  state  whether  or  not 
that  check  has  all  the  appearances  of  having 
passed  through  the  bank  In  the  ordinary 
course  of  business,'  cannot  be  assigned  as  er- 
ror, ^nie  bill  of  «[ceptions  does  not  state 
what  answer  was  made  to  lite  question  In  the 
deposition  of  the  witness.  It  does  not  even 
state  the  facts  the  answer  tended  to  estab- 
lish. We  cannot  therefore  say  that  the  ex- 
clusion of  the  answer  was  prejudicial  to  the 
plaintiff.  For  aught  that  appears  in  the  rec- 
ord, the  witness  may  have  made  an  answer 
that  was  injurious  to  the  plaintiff,  or  one  that 
was  of  no  value  to  either  party."  In  the  case 
of  Packet  Co.  v.  Clough,  20  Wall.  528-542,  22 
Ia  Ed.  406,  the  rule  is  laid  down  that  a  party 
complaining  of  tlie  rejection  of  evidence 
must  show  that  he  was  injured  by  its  rejec- 
tion, and  his  bill  of  exertions  must  make 
it  appear  that,  if  it  had  been  admitted,  it 
might  have  led  the  jury  to  a  different  verdict. 
In  Whitney  v.  Fox.  166  U.  8.  644, 17  Sup.  Ct 
713, 41  Ij.  Bd.  1145,  the  Supreme  Court  follows 
this  rule,  and  refuses  to  pass  on  an  assign- 
ment of  error  for  refusing  to' allow  a  deposi- 
tion to  be  read,  because  the  deposition  was 
not  In  the  record.  Now,  ai^lying  the  rules 
laid  down  In  this  case  to  the  case  at  bar,  we 
think  It  was  not  error  for  the  court  to  reject 
this  testimony.  It  is  true  the  plaintiff  in 
error  offered  certain  records;  but  these  rec- 
ords are  not  set  up  in  the  case-made  for  this 
court,  and  it  is  impossible  for  this  court  to 
say  that  their  rejection  worked  any  harm  to 
the  plaintiff  in  error.  The  record  of  the 
board  of  county  commissioners,  which  was 
said  to  have  been  introduced  for  the  purpose 
of  proving  that  the  equalization  board  did 
not  meet  in  1894,  is  not  set  out  In  the  case- 


made  so  that  this  court  can  see  what  it  does 
contain,  or  what  it  tends  to  prove. 

Another  reason  why  we  think  the  objection 
was  properly  sustained  is  on  account  of  the 
condition  of  the  pleadings.  The  answer  of 
the  defendant  Is  as  follows:  "Now  comes 
said  defendant,  and  for  bis  answer  to 
plalntUTs  petition  filed  herein  denies  that 
plaintiff  is  the  owner  of  and  has  the  legal 
title  to  the  lots  described  in  said  petition. 
And  for  his  cross-petition  In  said  action  de- 
fendant avers  and  alleges  that  be  has  a  legal 
and  equitable  estate  In  and  to  the  lots  de- 
scribed in  plaintiff's  petition,  under  and  by 
virtue  of  a  deed  from  th6  townsite  trustees 
to  said  defendant,  and  that  he  is  entitled  to 
the  possession  thereof,  and  that  the  plain- 
tiff "onlawfully  keeps  him,  said  defendant,  out 
of  the  possession  of  said  lots.  .  Now,  if  the 
pleadings  do  not  raise  an  issue  of  tbft  va- 
lidity of  the  tax  deed  relied  upon  by  the  plain- 
tiff, then  any  evidence  which  does  not  tend 
to  prove  an  issue  raised '  by  the  pleadings 
would  be  propCTly  rejected:  •  Under  St  1883, 
c.  70,  §  25  (running  section  6667),  under  tb» 
heading  of  'Revenue,'  and  in  reference  to 
tax  deeds,  the  following  language  is .  osed: 
'That  it  shall  be  signed  and  executed  by  the 
county  treasurer  In  his  official  capacity,  and 
acknowledged  before  some  officer  authorised 
to  take  acknowledgments  of  deeds;  and 
when  substantially  thus  executed  and  re- 
corded, In  the  proper  reieord  of  titles  to  real 
estate,  shall  vest  in  the  purchases  a  full  right 
title,  and  interest  in  and  to  said  lands. 
Such  deed  shall  be  presumptive  evidence  in 
all  the  courts  of  the  territory,  in  all  suits  and 
controversies  in  relation  to  the  rights  of  the 
purchaser,  his  heirs  or  assigns,  to  the  land 
thereby  conveyed,  of  the  following  facta: 
(1)  That  the  real  property  deeded  was  sub- 
ject to  taxation  for  the  year  or  years  stated 
in  the  deed.  (2)  That  the  taxes  were  not 
paid  at  any  time  before  Uie  sale.  (S) 
That  the  real  property  deeded  had  not  been  re- 
deemed from  sale  at  the  date  of  the  deed. 
(4)  That  the  propei-ty  had  been  listed  and 
assessed.  (5)  That  the  taxes  were  levied 
according  to  law.  (6)  That  the  property 
was  sold  for  taxes,  as  stated  in  the  deed,  and 
was  duly  advertised  before  being  sold,  and 
to  defeat  the  deed  it  must  be  dearly  pleaded 
and  clearly  proven  that  some  one  of  the  above- 
named  six  requisites  was  wholly  omitted 
and  not  done  and  a  showing  that  any  one  or 
all  of  them  was  irregularly  done  will  not  be 
sufficient  to  defeat  the  deed.    •    •    •  •• 

An  examination  of  the  answer  will  show 
that  the  answer  nnd  cross-petition  which  at- 
tacks this  deed  does  not  set  out  any  defect 
whatever  in  the  deed,  and  does  not  contain 
the  necessary  statutory  requisites  to  raise 
the  question  of  the  validity  of  the  deed,  or 
raise  the  Issue  as  to  whether  any  one  of  the 
six  statutory  requirements  have  been  com- 
piled with;  and  where  a  special  statute  ex- 
pressly directs  what  the  pleading  in  a  par- 
ticular case  taaat  contain,  a: 
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pleader  desires  to  attack  the  pleading  de- 
scribed In  snch  statute,  he  must  conform  to 
the  statute.  Now,  we  take  it  from  the  brief 
of  the  plaintiff  In  error  that  be  does  not  claim 
that  the  board  of  equalization  did  not  meet 
at  all,  but  only  that  it  did  not  meet  on  a  cer- 
tain day,  or  that  it  did  not  meet  on  either 
of  the  days  provided  by  law  for  its  meeting. 
While,  if  It  met  on  some  other  day  than  the 
particular  day  appointed  by  statute,  it  does 
not  necessarily  follow  that  Its  meeting 
would  be  Illegal  and  void,  but  would  only  at 
best  be  Irregular;  and  section  5667  above  re- 
ferred to  contains  the  express  provision  that 
to  defeat  the  deed  It  must  be  clearly  pleaded, 
as  well  as  proven,  that  there  was  an  entire 
failure  to  do  some  one  of  the  acts  required  by 
statute.  And,  to  bold  ttaat  the  irregular  doing 
of  one  of  the  requirements  would  defeat 
the  deed,  would  be  to  entirely  Ignore  the 
statute.  We  think  on  this  ground  this  evi- 
dence was  properly  rejected. 

The  only  remaining  assignment  of  error 
which  we  deem  it  necessary  to  consider  is  the 
second  assignment  of  error,  to  wit:  "The 
court  erred  in  holding  that  the  statute  of 
limitations  bad  run  in  favor  of  said  tax  deed 
of  February  10,  1898,  and  that  plaintiff  In 
error  Is  barred  from  attacking  said  tax 
deed  by  evidence  aliunde."  In  considering 
this  assignment  of  error,  we  desire  to  keep 
In  mind  at  all  times  the  distinction  be- 
tween a  tax  deed  that  is  void  because  of 
some  Inherent  want  of  power  to  sell  the 
land  for  taxes,  such  as  payment  of  taxes  be- 
fore sale,  or  that  the  land  Is  not  subject  to 
taxation  and  a  voidable  tax  deed  because 
of  some  irregularity  In  the  deed.  Now,  we 
think  this  deed  comes  within  the  latter  class. 
We  think  that  an  examination  of  the  record 
and  the  brief  of  counsel  for  plaintiff  in  er- 
ror will  show  that  the  objection  raised  to  this 
deed  was  largely,  if  not  entirely,  of  a  tech- 
nical character.  The  fact  that  taxes  for  two 
years  were  Included  in  one  deed  does  not 
render  It  invalid.  In  Hunt  v.  Chapin 
(Mich.)  3  N.  W.  873,  It  is  held  that  a  tax 
deed  based  upon  distinct  taxes  of  different 
years  Is  valid,  If  any  one  of  the  sales  was 
valid,  whether  the  others  were  or  not  In 
regard  to  objections  to  tax  deeds  which  are 
purely  technical,  the  case  of  Callauan  v. 
Hurley,  03  U.  S.  300,  23  L.  Ed.  031,  Is  Inter- 
esting as  bearing  directly  on  this  point  In 
that  case  the  Sui^reme  Court  of  the  United 
States,  In  construing  a  statute  almost  ex- 
actly like  ours,  says:  "The  whole  act  ex- 
hibits an  Intention  of  the  Legislature  to  en- 
force the  payment  of  taxes  by  securing  pur- 
chasers of  tax  sales  In  tbeir  purchases,  and 
thus  make  it  dangerous  for  owners  of  prop- 
erty to  neglect  payment  of  taxes  due  the 
state.  It  removes  difficulties  which  bad 
before  existed  in  tbe  way  of  establishing  a  tax 
title,  and  at  the  same  time  it  works  no  in- 
justice to  owners  of  land  subject  to  taxation. 
Tbe  law  determines  when  the  taxes  should 
be  levied,  and  when  ttiey  shall  be  paid,  and 


it  gives  ample  time  within  which  to 
make  the  payment.  *  *  *  If  tbe  act  is  to 
have  any  effect  at  all.  It  Is  plain  that  tbe 
deed  cuts  off  moet  of  the  averments  upon 
which  tbe  plaintiff  bases  bis  attempt  to 
obtain  the  cancellation  he  seeks."  In  the 
case  of  Pillow  v.  Roberts,  13  How.  on  page 
476,  14  L.  Ed.  228,  the  Supreme  Court  of 
tbe  United  States  uses  the  following  lan- 
guage: "It  is  easy,  by  very  ingenious  and 
astute  construction,  to  evade  the  force  of 
almost  any  statute,  where  a  court  is  so  dls- 
poi^ed.  We  might  say  that  the  expression, 
'deeds  so  made  by  the  collector,'  means  deeds 
made  strictly  according  to  the  requirements 
of  all  the  preceding  aectionB  of  the  revenue 
law,  and  decide  that  only  deeds  first  proved 
to  be  completely  regular  and  legal  can  be 
received  in  evidence,  and  thus  by  qualifying 
the  whole  section  by  such  an  enlarged  con- 
struction of  these  two  words,  and  dis- 
regarding all  the  others,  evade  tbe  obviona 
meaning  and  Intention  of  tbe  law.  For, 
If  you  must  first  pvove  the  sale  to  be 
regular  and  legal  before  the  deed  can  be 
received,  what  becomes  of  tbe  provision  that 
the  deed  Itself  shall  be  evidence  of  tbese 
facts?  Such  a  construction  annuls  this  pro- 
vision of  the  law,  and  renders  it  superfluous 
and  useless.  Tbe  evil  plainly  Intended  to  be 
remedied  by  this  section  of  tbe  act  was  the 
extreme  difficulty  and  almost  Impossibility 
of  proving  that  all  tbe  very  numerous  direc- 
tions of  the  revenue  act  were  complied  with 
antecedent  to  the  sale  and  conveyance  by 
the  collector.  Experience  has  shown  that, 
where  sucb  conditions  were  enforced,  a  pur- 
cbaser  at  tax  sales,  who  bad  paid  bis  money 
to  the  government  and  expended  his  labor  on 
the  faith  of  such  titles  in  improving  the  land, 
usually  became  tbe  victim  of  his  credulityk 
and  was  evicted  by  the  recusant  or  some 
shrewd  speculator.  Tbe  power  of  tbe  L^- 
islature  to  make  the  deed  of  a  public  officer 
prima  facie  evidence  of  tbe  regularity  of  the 
previous  proceedings  cannot  be  doubted. 
And  the  owner  who  neglects  or  refuses  to  pay 
his  taxes  or  redeem  his  land  has  no  right  to 
complain  of  its  Injustice.  If  be  has  paid 
his  taxes  or  redeemed  bis  land,  he  is,  no  doubt 
at  liberty  to  prove  it  and  thus  annul  tbe 
sale.  If  be  has  not,  he  has  no  right  to  com- 
plain if  he  suffers  tbe  legal  consequences  of 
his  own  neglect"  It  will  be  noted  that  In  this 
case  this  tax  deed  Is  not  absolutely  void. 
There  is  no  contention  that  the  land  was 
not  taxable,  but  the  form  of  the  deed  only  is 
attacked.  Our  statute  for  1893,  running  sec- 
tion 5668,  provides:  "No  action  shall  be 
commenced  by  the  holder  of  the  tax  deed, 
or  the  former  owner  or  owners  of  the  land 
by  any  i)erson  claiming  under  him  or  them 
to  recover  the  possession  of  the  land  which 
has  been  sold  and  conveyed  by  deed  for  the 
nonpayment  of  taxes,  or  to  avoid  such  deed, 
unless  such  action  shall  be  commenced  within 
one  year  after  the  recording  of  such  deed." 

This  question  came  directly  aad^ 
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before  the  Supreme  Court  of  the  United 
States  in  the  case  of  Pillow  v.  Roberts,  13 
How.  472,  14  L.  Ed.  228,  and  the  court  used 
the  following  language:  "But,  assuming 
these  deeds  to  be  Irregular  and  worthless, 
the  court  erred  in  refusing  to  receive  them 
In  evidence,  In  coune<!tion  with  proof  of  pos- 
session, in  order  to  establish  a  defense  under 
the  statute  of  liniitatious.  The  first  section 
of  the  act  of  lluiltntiohs  of  Arkansas  bars 
the  entry  of  the  owner  after  10  years.  And  the 
thirty-fifth  section  enacts  that  'all  actions 
against  the  purchaser,  his  heirs,  or  assigns, 
for  the  recovery  of  lands  sold  by  any  collector 
of  the  revenue  for  the  nonpayment  of  taxes, 
and  for  lands  sold  at  judicial  sales,  shall  be 
brought  within  five  years  after  the  date  of 
such  sales  and  not  after.'  Statutes  of  limi- 
tations are  founded  on  sound  policy.  They 
are  statutes  of  repose,  and  should  not  be 
evaded  by  a  forced  construction.  The  pos- 
session which  is  protected  by  them  must  be 
adverse  and  hostile  to  that  of  the  true  owner. 
It  is  not  necessary  that  he  who  claims  their 
protection  should  have  a  good  title,  or  any 
title  but  possession.  A  wrongful  possession, 
obtained  by  a  forcible  ouster  of  the  lawful 
owner,  will  amount  to  a  disseisin,  and  the 
statute  will  protect  the  disseisor.  One  who 
enters  ni>on  a  vacant  possession,  claiming  for 
himself,  upon  any  pretense  or  color  of  title, 
is  equally  protected  with  the  forcible  dissei- 
sor. Statutes  of  limitations  would  be  of 
little  use,  if  they  protected  those  only  who 
could  show  an  Indefeasible  title  to  the  land. 
Hence  color  of  title,  even  under  a  void  and 
worthless  deed,  has  always  been  received 
as  evidence  that  the  i>erson  in  possession 
claims  for  himself,  and,  of  course,  adversely 
to  all  the  world.  A  person  in  possession  of 
laud,  clearing,  improving,  and  building  on  it, 
and  receiving  the  profits  to  his  own  use, 
under  a  claim  of  title,  is  not  bound  to  show 
a  forcible  ouster  of  the  true  owner,  in 
order  to  evade  the  presumption  that  his 
possession  is  not  hostile  or  adverse  to  him. 
•  *  •  In  order  to  entitle  the  defendant 
to  set  up  the  bar  of  this  statute  after  five 
years'  adverse  possession,  he  had  only  to 
show  that  he  and  tliose  under  whom  be 
claimed  held  a  deed  from  a  collector  of  the 
revenue,  of  lands  sold  for  the  nonpayment  of 
taxes.  lie  was  not  bound  to  show  that  all 
the  requisitions  of  the  law  had  been  com- 
plied with,  in  order  to  make  the  deed  a  valid 
and  indefeasible  conveyance  of  the  title.  If 
the  court  should  require  such  proof  before 
the  defendant  could  have  the  benefit  of  this 
law,  it  would  require  him  to  show  that  he 
bad  no  need  of  the  protection  of  the  statute 
before  be  could  be  entitled  to  It.  Such  a  con- 
struction would  annul  the  act  altogether, 
which  was  evidently  intended  to  save  the 
defendant  from  the  difficulty,  after  such  a 
length  of  time,  of  showing  the  validity  of 
bis  tax  title." 

In  Lefflngwell  t.  Warren,  2  Black  (U.  S.) 
59&,  17  L.  Ed.  261,  the  Supreme  Court  of  the 


United  States  says:  •  'The  statute  of  Wiscon- 
sin, limiting  the  time  within  which  suits  for 
the  re<^'overy  of  lauds  sold  for  taxos  must  be 
brought,  begins  to  run  from  tlie  time  of  the 
recording  of  the  tax  deed,  wliether  possession 
has  or  has  not  been  taken  by  the  purchaser. 
It  is  immaterial  whether  the  sale  and 
the  deed  be  void  or  valid.  It  is  sufficient 
that  a  sale  has  been  made,  and  the  deed  re- 
corded, to  bring  the  statute  Into  activity,  and, 
after  the  lapse  of  the  iwrlod  limited,  to  entitle 
the  purchaser,  aud  those  claiming  under  him, 
to  Its  protection."  This  was  an  action 
brought  to  the  Supreme  Court  of  the  United 
States  by  writ  of  error  to  the  District  Court 
of  the  United  States  for  the  District  of  Wis- 
consin ;  and  the  Supreme  Court  of  the  Unit- 
ed States,  la  passing  upon  this  case,  say 
(page  605  of  2  Blads.  [17  L.  Ed.  201]):  "The 
lafjse  of  the  time  limited  by  such  statutes  not 
only  bars  the  remedy,  but  it  extinguishes  the 
right,  and  vests  a  perfect  title  in  the  adverse 
holder.  It  tolls  the  entry  of  the  person  hav- 
ing the  right,  and,  consequently,  though  the 
very  right  be  In  the  defendant,  yet  he  cannot 
justify  his  eje<-tlng  the  plaintiff."  In  the 
case  before  the  District  Court  for  the  District 
of  Wisconsin,  it  was  admitted  by  stipulation 
of  the  parties  that  the  deed  was  recorded  on 
the  6th  day  of  February,  1845,  and  that  this 
suit  was  commenced  on  the  2d  day  of  October. 
1857.  The  statute  creating  the  bar  was  re- 
pealed between  those  dates  and  after  the  bar 
of  the  statute  of  limitations  had  become  com- 
plete. Upon  this  state  of  facts,  the  court  be- 
low instructed  the  Jury  "that  the  deed  being 
void,  neither  it,  nor  the  subsequent  possession 
under  it,  for  three  years  after  the  recording 
thereof  is  a  bar  to  the  plaintiff's  recovery." 
The  Supreme  Court  say:  "This  was  clearly 
error.  According  to  the  rulings  referred  to 
of  the  Supreme  Court  of  the  state,  it  is  Im- 
material whether  the  sale  and  the  deed  be 
void  or  valid.  It  is  sufficient  that  a  sale  has 
been  made,  and  the  deed  recorded,  to  bring 
the  statute  into  activity,  and,  after  the  lapse 
of  the  period  limited,  to  entitle  the  purchaser, 
and  those  claiming  under  him,  to  its  protec- 
tion. Statutes  of  limitation  are  now  regarded 
favorably  In  all  courts  of  Justice.  They  are 
'statutes  of  repose.'  Usually  they  are  found- 
ed In  a  wise  and  salutary  policy,  and  promote 
the  ends  of  Justice.  The  equities  in  behalf 
of  the  plaintiff  below  are  stroug.  We  have 
all  felt  their  force.  Without  any  fault  on 
his  part,  he  has  been  divested  of  the  title  of 
his  land.  But  our  duty  Is  to  apply  the  law — 
not  to  make  It.  If  this  statute  be  unwise  or 
unjust,  the  remedial  power  lies  with  the 
Legislature  of  the  state,  and  not  with  this 
court.  The  judgment  of  the  court  below 
must  be  reversed,  and  the  cause  remanded 
for  further  proceedings  In  conformity  with 
this  oi>inlon." 

In  the  case  of  Peck  v.  Comstock  (C.  C.)  6 
Fed.  22,  it  Is  held  that,  although  the  deed  was 
void,  yet  the  tax  purchase  is  protected  by 

the  statute  of  limitations.        ,      r\(^rfi{> 
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In  Coutler  v.  Stafford  (C.  C.)  48  Fed.  268, 
the  court  sajs:  "The  defendant  also  relies 
on  the  statute  ot  limitations  aa  a  bar  to  this 
action.  Section  2939  of  the  Code  provides 
that  'any  suit  or  proceeding  for  the  recovery 
of  land  sold  for  taxes,  except  in  cases  where 
the  taxes  have  been  paid,  or  the  land  redeem- 
ed as  provided  by  law,  shall  be  commenced 
within  three  years  from  the  time  of  record- 
ing the  tax  deed  and  not  thereafter,  except 
by  the  purchaser  at  the  tax  sale.'  The  de- 
fendant's deed  was  recorded  more  than  three 
years  before  this  suit  was  commenced.  The 
land  was  sold  for  a  tax  which  has  not  been 
paid,  and  It  has  not  been  redeemed.  If  the 
deed  is  held  to  be  valid,  there  can  be  no  ques- 
tion but  that  the  case  is  fully  within  the 
statute,  and  barred  by  it  The  only  argu- 
ment of  the  plaintiff  on  this  point  is  that  the 
deed  is  void,  and  entirely  Impotent  to  serve, 
either  as  a  conveyance  of  the  title  or  as  a 
starter  to  set  time  running  and  bring  the  case 
within  the  protection  of  the  statute.  If  the 
bar  exists  only  in  cases  where  valid  tax  deeds 
have  been  recorded,  in  order  to  determine 
whether  a  case  is  barred  or  not,  to  try  It  on 
Its  merits.  To  so  hold  is  equivalent  to  hold- 
ing that  the  statute  is  not  a  bar  in  any  case, 
for,  if  the  deed  conforms  to  the  requirements 
of  the  law  in  all  respects,  It  will  convey  the 
title,  and  a  defendant  claiming  under  such  a 
deed  must  prevail  by  reason  of  having  a  perfect 
title — that  is  to  say,  win  the  case  on  Its  mer- 
its ;  and.  If  the  tax  deed  be  invalid  by  reason 
of  nouobservance  of  any  essential  provision 
of  the  law,  the  plaintiff  cannot  be  defeated 
within  any  period  of  time.  Such  doctrine  is 
contrary  to  the  manifest  design  of  this  spe- 
cies of  legislation.  The  purpose  of  a  statute 
of  limitation  is  to  put  an  end  to  strife  by 
cutting  off  the  right  to  dispute  the  validity 
of  proceedings  to  divest  the  owner  of  his 
title  after  the  lapse  of  a  definite  period  of 
time." 

In  the  case  of  Walker  v.  Cronkite  (C.  C.) 
40  Fed.  133,  which  was  a  judicial  sale  where 
the  plaintiff  sought  to  attack  the  validity 
after  the  statute  of  limitations  had  run,  on 
page  136  the  court  snys:  "The  argument 
that  the  plaintiff  Is  deprived  of  his  property 
without  having  his  day  In  court  has  no  force ; 
for  it  is  the  very  essence  of  all  statutes  of 
limitations  that  the  party  shall  lose  his 
rights  and  his  property,  unless  he  shall  assert 
these  rights  within  a  fixed  time.  Nor  does 
It  relieve  the  case  from  the  statute  because 
the  plaintiff  asserts  that  the  judgment  is 
void  for  want  of  jurisdiction.  The  property 
was  sold  on  execution  on  a  judgment  legal 
on  Its  face,  and  the  debtor  is  barred  from 
showing  by  evidence  aliunde  that  the  judg- 
ment is  void  or  voidable  after  the  period 
fixed  by  the  statute." 

In  Bullis  V.  Marsh  (Iowa)  2  N.  W.  578,  in 
a  decision  rendered  by  the  Iowa  Supreme 
Court,  it  is  held  that  the  validity  of  a  tax 
deed  cannot  be  attacked  after  five  years  from 
the  sale,  because  it  shows  that  several  par- 


cels were  sold  for  a  gross  man.  To  the  same 
effect  is  Monk  t.  Carbin  (Iowa)  12  N.  W.  671 ; 
Thomas  r.  Stickle,  32  Iowa,  71;  Donglass  t. 
Tullock,  34  lown,  262. 

In  Lindsay  v.  Fay,  25  Wis.  460,  It  Is  said: 
"An  action  cannot  be  maintained  under  sec- 
tion 123,  c.  IS,  Rev.  St  1849,  by  the  original 
owner  of  land  sold  for  taxes  against  one  who 
has  been  in  possession  of  it  for  tliree  years, 
claiming  title  in  good  faith  under  a  tax  deed, 
although  the  deed  is  void  upon  its  face." 
On  page  463  of  the  same  report.  In  the  opinion 
the  court  says:  "The  statute  of  limitation 
makes  no  reference  to  tbe  form  of  the  deed. 
It  does  not  say  a  tax  deed  valid  on  its  face. 
For  all  that  appears.  It  is  in  entire  harmony 
with  the  Intention  of  the  Legislature  that 
the  deed  should  be  such  only  as  should  create 
in  the  mind  of  the  purchaser,  a  person  not 
skilled  in  the  teaming  and  technicalities  of 
the  law,  tluit  he  had  acquired  a  good  title;  tliat 
it  should  be  executed  by  the  officer  authorized 
by  law,  be  signed,  sealed,  acknowledged  ac- 
cording to  the  Dsnal  form  for  the  conveyance 
of  land,  and  purport  by  apt  and  proper 
words,  on  its  face,  to  convey  the  land,  not- 
withstanding it  might  be  technically  insuffi- 
cient for  that  purpose." 

In  Ward  v.  Huggins,  7  Wash.  617,  82  Pae. 
740,  1015,  86  Pac.  285,  It  is  said:  "A  void 
tax  deed,  under  which  the  grantee  has  enter- 
ed and  held  iMssesslon  of  the  land  in  con- 
troversy, constitutes  such  color  of  title  as  will 
sustain  the  bar  of  the  statute  of  limitations 
provided  for  In  actions  relating  to  tax  deeds." 

In  Colvin  v.  McCune,  39  Iowa,  500,  it  was 
held  that  a  tax  deed,  void  upon  its  face, 
constitutes  such  color  of  title  upon  which  tlie 
statute  of  limitations  may  be  invoked. 

In  Mllledge  v.  Coleman,  47  Wis.  184,  2  N. 
W.  77,  the  Supreme  Court  of  that  state  used 
the  following  language:  "In  the  very  recent 
case  of  Oconto  Company  v.  Jerrard,  46  Wia. 
317,  50  N.  W.  591,  the  effect  of  the  tax  deed, 
where  the  statute  had  run,  was  very  fully 
considered.  In  that  case  there  was  no  pre- 
tense that  the  tax  for  which  the  deed  was  la- 
sued  proceeded  upon  a  regular,  fair,  and 
equal  assessment  of  the  property  to  be  taxed. 
A  more  fundamental  and  fatal  defect  in  the 
tax  proceedings  than  this  could  not  well  ex- 
ist, since  a  valid  assessment  is  the  foundation 
of  the  tax.  In  answer  to  the  argument  that 
the  statute  was  not  intended  to  apply  to  such 
a  case,  and  that  the  deed  could  be  impeached 
for  a  radical  defect,  the  Chief  Justice  uses 
this  language:  The  respondents  had  their 
day  to  impeach  the  tax  proceedings  and  avoid 
the  tax  deed.  Then  they  might  have  said 
that  the  groundwork  was  so  defective  that 
there  was  no  tax.  This  they  did  not  then  do, 
and  they  are  now  too  late  to  do  it  They  suf- 
fered the  statute  to  purge  the  tax  proceed- 
ings of  all  defects  to  raise  the  tax  deed  above 
Iniiieachment.  Their  objections  may  all  be 
well  founded,  but  they  came  out  of  time. 
What  the  respondents  might  have  done  they 

cannot  now  do.    The  statute  has  J^  Jluen 
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like  one  estopped  to  speak  the  truth,  because 
they  did  not  speak  It  when  they  might.' " 

While  there  Is  some  conflict  ol  authorities, 
and  the  doctrine  as  to  whether  a  deed  void 
upon  Its  face  will  operate  to  put  the  statute 
of  limitations  In  force  Is  not  entirely  free 
from  doubt  or  thoroughly  settled,  as  there 
are  many  respectable  authorities  which  hold 
to  the  contrary,  we  think  there  can  be  no 
doubt  that  where  a  deed  is  valid  on  Its  face, 
and  Is  only  void  by  reason  of  certain  ex- 
trinsic facts  which  might  be  proven  against 
It,  such  a  deed,  accompanied  by  possession 
for  the  statutory  period,  will,  by  virtue  of  the 
statute  of  limitations,  be  a  bar  to  an  action 
to  set  aside  said  deed  by  any  former  owner 
or  those  claiming  under  or  through  him. 
Now,  we  think  that  an  examination  of  this 
deed  will  show  that  it  Is  not  void  upon  its 
face;  and.  In  the  absence  of  any  proof  show- 
ing any  extrinsic  facts  that  would  Invalidate 
it,  it  is  sufficient  to  show  title  In  the  holder  of 
such  deed.  The  ground  on  which  plaintiff  In 
error  claims  that  said  deed  Is  void  ui)on  Its 
face  Is  as  to  uncertainty  In  place  of  date  and 
place  of  sale.  Now,  the  deed  plainly  recites 
that  the.se  lots  were  sold  at  two  distinct  sales. 
One  on  the  5th  day  of  September,  18D4,  and 
one  on  the  18th  day  of  September,  1805,  at 
each  of  which  sales  a  certificate  was  Issued 
to  Joseph  Stiles,  who  uix>n  those  dates  was 
the  treasurer  of  Logan  county.  From  these 
certificates  It  appears  that  the  county  of 
Logan,  by  Its  treasurer.  In  the  absence  of 
other  bidders,  purchased  at  public  auction 
the  lots  in  question,  which  lots  were  sold 
to  the  county  of  l/ogan  for  the  sum  of  $28.5», 
being  the  amount  due  on  said  tracts  of  land, 
and  for  which  the  taxes  on  said  land  were 
wholly  delinquent  for  nonpayment  for  the 
years  1893,  and  1804,  respectively.  As  to  un- 
certainty aa  to  place,  the  recital  In  the  deed 
shows  that  the  respective  sales  took  place  at 
the  door  of  the  courthouse,  and  at  the  county 
treasurer's  office.  This  recital  is  evidently 
made  to  reconcile  a  conflict  or  apparent  con- 
flict of  our  statutes  on  this  subject,  as  sec- 
tion 5tJ52  of  the  Statutes  of  1893  requires 
the  sale  to  be  made  at  the  county  treasurer's 
office,  while  the  form  of  tax  deed  set  up  in 
section  5607  puts  the  place  of  sale  at  the 
courthouse  door.  Now,  we  would  not  be 
Justified  in  Indulging  In  the  presumption  that 
the  recitals  In  said  deed  were  not  true,  neither 
do  we  know  of  any  valid  obje<-tion  to  this  sale 
taking  place  at  both  these  places,  to  wit,  the 
county  treasurer's  office  and  the  courthouse 
door.  If  either  place  was  the  legal  place  for 
such  sale,  then  the  fact  that  a  sale  was  made 
at  some  other  place  would  not  Invalidate  or 
make  illegal  such  sale. 

Another  objection  which  the  plaintiff  In 
error  raises  to  this  deed  is  that  the  recitals 
show  that  the  county  of  Ixigan  purchased 
the  lots  at  public  auction  for  a  lump  sum  In 
cash,  to  wit,  $28.59,  and  for  that  reason  the 
sale  Is  void.  In  support  of  this  he  cites 
Maglll  V.  Martin,  14  Kan.  81,  and  Larkln  t. 
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Wilson,  28  Kan.  514;  but  we  think  an  ex- 
amination of  these  authorities  will  not  bear 
out  his  contention  In  this  particular.  Both 
these  cases  were  where  the  recitals  in  the  deed 
show  that  the  county  was  a  competitive  bid- 
der at  the  tax  sale,  and  for  this  reason,  and 
this  reason  only,  the  tax  sale  was  decided 
to  be  Illegal  and  the  deed  void.  We  think 
the  recitals  in  this  deed  will  not  bear  any 
such  construction.  In  the  case  of  Larkln  v. 
Wilson,  the  recitals  In  the  deed  show  that  the 
county  made  the  first  bid,  which  was  an  offer 
to  pay  the  full  amount  of  the  taxes  and  as- 
sessments due,  and  that  after  that  bid  no 
other  bids  were  made;  and  for  this  reason  the 
Supreme  Court  of  Kansas  say  In  fact  that 
the  action  of  the  county  treasurer  In  making 
the  first  bid  for  the  county  of  the  value  of  the 
amount  of  the  taxes  and  assessments  due 
was  entering  Into  competition  with  other  bld- 
dera.  In  that  case  the  recitals  did  not  show 
that  there  was  an  absence  of  other  bidders, 
but  simply  that  they  did  not  bid.  In  tuts 
case  the  recitals  In  the  deed  plainly  show 
that  there  were  no  other  bidders,  or  that  no 
other  bidders  offered  to  bid.  The  plaintltr 
In  error  also  cites  the  case  of  Taylor  v.  Miles, 
5  Kan.  498,  7  Am.  Rep.  558;  but  an  examina- 
tion of  that  case  will  show  that  it  was  de- 
cided upon  a  proposition  which  does  not  oc- 
cur In  the  case  at  bar;  that  Is,  that  the  dates 
of  the  certificate  and  the  date  of  the  deed, 
together  with  the  delinquent  tax  lists,  showed 
uiton  their  faces  that  at  the  time  of  this 
sale  for  taxes  the  same  was  for  taxes  levied 
upon  the  real  estate  for  which  the  real  estate 
was  not  liable,  as  the  title  to  the  real  estate 
at  that  time  was  In  the  government  of  the 
United  States,  and  not  subject  to  taxation. 
This  appearing  as  a  matter  of  record,  and 
from  the  recitals  contained  In  the  deed,  would 
render  the  deed  absolutely  void.  Plaintiff 
In  error  also  cites  the  case  of  Hall's  Heirs  v. 
Dodge,  18  Kan.  277,  but  an  examination  of 
that  case  will  show  that  the  tax  deeds  in  evi- 
dence show  by  their  recitals  that  they  were 
executed,  both  on  the  same  day  and  for  the 
taxes  of  the  same  year,  and  that  each  deed 
was  for  separate  and  distinct  tracts  of  land 
situated  in  different  parts  of  the  same  county, 
and  in  different  townships  and  ranges,  and 
that  each  deed  shows  that  these  different 
tracts  were  sold  together  in  one  single  sale, 
and  the  court  there  held  that  such  a  sale  was 
void;  but  in  the  same  opinion  the  court  says: 
"Of  cour.«e,  where  two  or  more  tracts  of  land 
adjoin  each  other,  and  are  used  and  occupied 
as  one  tract,  they  may  all  be  taxed  together, 
and  sold  together  as  one  tract"  Now.  in  the 
deed  in  the  case  at  bar  there  Is  nothing  to 
show  that  the  lots  described  in  this  tax  deed 
were  not  lots  or  tracts  of  land  adjoining  each 
other,  or  that  they  were  not  used  and  oc- 
cupied together  as  one  tract,  and  there  Is 
nothing  to  show  the  Illegality  or  Impropriety 
of  taxing  them  together.  Plaintiff  In  error 
also  cites  the  case  of  Redfleld  v.  Parks,  132 
U.  S.  239-252,  10  Sup.  Ct  83,  33  L.  Ed.  327, 
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but  an  examination  of  that  case  will  show 
that  there,  by  the  recitals  of  the  deed,  the 
land  sold  for  taxes  was  not  subject  to  taxa- 
tion at  the  time  they  were  assessed,  as  It  was 
then  a  part  of  the  public  doiualn  of  the  United 
States;  and  upon  this  ground,  and  this  ground 
alone,  the  Supreme  Court  of  the  United  States 
holds  that  in  such  cases,  the  title  being  In  the 
United  States,  no  adverse  possession  could 
be  obtained,  so  as  to  put  the  statute  of  limi- 
tations in  operation;  and  that  a  deed  which 
recites  that  the  sale  was  for  taxes  assessed  at 
a  time  when  the  title  to  the  land  was  in  the 
government  of  the  United  States  was  abso- 
lutely void,  and  would  not  put  In  operation 
the  statute  of  limitation. 

Now,  as  before  stated  in  this  opinion,  there 
seems  to  be  a  decided  conflict  of  aotborities 
ui)on  the  question  as  to  whether  a  deed,  Told 
upon  Its  face,  will  be  sufficient  to  put  In 
operation  the  statute  of  limitation.  One  line 
of  authorities  as  herein  cited  holds  squarely 
and  conclusively  that  the  question  of  the 
validity  of  the  deed  is  immaterial,  where  the 
party  has  gone  Into  possession  under  it,  and 
the  time  provided  by  the  statute  of  limitations 
has  expired.  Another  equally  respectable 
and  well-reasoned  line  of  authorities  holds 
to  the  contrary  doctrine.  Among  these  is 
the  case  of  Redfleld  v.  Parks,  132  U.  S.  239, 
10  Sup.  Ct.  83,  33  L.  Ed.  327;  Waterson  v. 
Devoe,  18  Kan.  223;  Mason  y.  Crowder,  85 
Mo.  52C;  Sheehy  v.  Hinds,  27  Minn.  25'J,  0 
N.  W.  781;  Cutler  v.  Hurlbut,  29  AVis.  152; 
Corner  v.  Chaffee,  6  Colo.  314;  Wofford  v. 
McKlnna,  23  Tex.  36,  76  Am.  Dec.  53.  All 
of  these  cases,  by  able  and  well-reasoned 
opinions,  hold  to  the  doctrine  that  a  tax 
deed,  which  by  its  recitals  shows  upon  its 
face  that  it  is  void,  will  not  be  sufficient 
to  support  the  statute  of  limitations.  But  all 
of  these  cases  announce  the  rule  that,  where 
a  deed  is  sufficient  upon  Its  face  to  make 
prima  facie  evidence  of  title,  It  Is  not  nec- 
essary that  it  be  sufficient  to  withstand  all 
evidence  offered  against  It  to  show  that  It 
was  void;  but.  If  it  is  good  on  its  face,  in  the 
absence  of  proof  extrinsic  of  Itself  of  Invalid- 
ity, It  will  be  sufficient  to  support  the  statute 
of  limitations.  So,  In  view  of  the  conflict  of 
authority  on  the  point,  we  do  not  deem  It 
advisable  at  this  time  to  announce  what  the 
decision  of  this  court  would  be  in  the  case 
where  tlie  deed  was  Invalid  on  account  of  Its 
own  recitals  or  void  upon  its  face;  as  this 
question  Is  not  necessary  for  the  decision 
of  the  case  at  bar. 

And  we  think  there  Is  another  and  con- 
clusive reason  why  the  decision  of  the  dis- 
trict court  was  right.  That  is,  that  there  Is 
nothing  upon  the  face  of  the  second  deed 
to  show  that  It  Is  Invalid,  and  no  evidence 
has  been  Introduced  to  show  that  It  is  not  in 
every  way  legal;  and  In  fact  no  attack  has 
ever  been  made  upon  It  And  In  the  case  of 
FInley  v.  Brown,  22  Iowa,  538,  It  was  held 
proper  to  take  in  evidence  two  tax  deeds  for 
the  same  land,  one  of  which  was  executed  to 


cure  an  Informality  of  the  other.  Now,  If 
this  doctrine  is  correct,  then  we  can  see  no 
reason  why  the  title  of  the  defendant  In  error 
was  not  complete  by  virtue  of  his  set-ond  deed. 
This  second  deed  was  made,  signed,  and  ac- 
knowledged by  the  county  treasurer,  in  bis 
official  capacity,  on  a  certificate  of  purchase 
of  the  date  of  the  18th  of  November,  lSt>5, 
for  the  taxes  and  assessments  of  the  year 
1894,  and  was  executed  on  the  2l9t  day  of 
May,  1902,  and  regularly  acknowledged  on 
the  2Sth  day  of  May  of  the  same  year  be- 
fore a  notary  public.  The  time  of  redemption 
by  the  plaintiff  In  error  would  expire  on  the 
18th  day  of  November,  1897,  which  was  four 
years  and  over  prior  to  the  execution  of  this 
deed,  and  we  are  unable  to  see  why  this  deed 
and  Its  recitals,  its  execution,  and  acknowl- 
edgment does  not  convey  the  legal  title  to 
the  defendant  in  error,  and  why  it  does  not 
fully  sustain  the  Judgment  and  decision  of 
the  district  court. 

For  the  reasons  herein  expressed,  the  Judg- 
ment and  decision  of  the  district  court  Is 
affirmed;  all  the  Justices  concurring,  exc^t 
Chief  Justice  BURFORD,  who,  havUig  tried 
the  case  below,  took  no  part  In  this  decision. 


BILTEU  et  ux.  v.  PILCHER. 
(Supreme  Court  of  Oklahoma.    Sept.  7,  1903.) 

1.  Judgment— Res  Judicata. 

Where,  in  an  action  before  a  justice  of  the 
peace,  after  verdict  of  the  jury  is  returned  in 
favor  of  the  plaintiff,  the  justice  permits  the 
plaintiff  to  di-'^miss  his  action  without  prejudice 
to  a  future  action,  and  adjudjcea  the  costs  to 
the  plaintiff,  and  no  appeal  is  taken  from 
such  judgment,  such  proceeding  is  no  bar  to 
a  future  action  by  the  plaintiff  for  tbe  same 
cause. 

2.  Public  Lands— Homestead  Entry— Riohi 
OK  Possession  —  Unlawful  Detainer  — 
Limitations. 

One  having  a  homestead  entry  upon  lands 
in  this  territory  under  the  land  laws  of  the 
ITnitPd  States  is  entitled  to  the  possession  of 
the  land  covered  by  his  filing  until  bis'  entry 
is  canceled  in  a  proper  proceeding  for  that 
purpose,  and  no  right  of  action  accrues  to  a 
successful  contestant  for  unlawful  detainer  of 
the  land  until  the  homestead  entry  is  canceled, 
and  the  time  limitetl  by  the  statutes  within 
which  such  action  must  be  brought  does  not 
commence  to  run  until  the  date  upon  which 
the  right  to  commence  the  action  accrued. 

3.  Same— Contest— Prefebence  Right. 

One  contesting  for  a  preference  right  has 
no  rlRht  to  the  possession  of  the  land  iiending 
the  litigation,  as  against  the  homestead  entry- 
man. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kay  County; 
before  Justice  Bayard  T.  Ilainer. 

Action  by  Elijah  P.  Piicher  against  Albert 
Bilyeu  and  Lennie  M.  Bilyeu.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

C.  W.  Ransom,  for  plaintiffs  In  oror. 
W.  S.  Cline  and  Claude  Duval,  for  de- 
fendant In  error. 
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BEAUCHAMP,  3.  This  Is  an  action  for 
forcible  and  unlawful  detainer  to  recorer  the 
possession  of  the  W.  %  of  the  N.  B.  %  of 
Section  34,  township  27  N.  of  range  3  E., 
Indian  meridian,  Kay  county.  The  facts,  so 
far  as  necessary  for  the  purposes  of  this 
case,  are:  On  November  15,  1803,  the  de- 
fendant In  error  made  a  homestead  filing  for 
the  entire  N.  E.  %  of  said  section  34,  and 
relinquished  the  W.  %  on  February  28,  1806, 
when  0.  C.  Smock  made  homestead  filing 
thereon.  June  19,  1898,  Smock  relinquished, 
and  Lennle  M.  Harris  (now  Bllyeu),  one  of 
the  plaintiffs  In  error,  made  homestead  en- 
try. The  defendant  in  error  commenced  con- 
test proceedings  against  the  entry  of  plain- 
tiff in  error  Lennle  M.  Bllyeu,  charging  fraud 
and  duress  in  the  procurement  of  his  relin- 
quishment, which  contest  was  finally  deter- 
mined on  July  17,  1901,  and  Lennle  BUyeu's 
entry  canceled  and  Piicher's  entry  reinstat- 
ed. Albert  Bllyeu  and  Lennle  M.  Bllyeu, 
plaintiffs  in  error,  are  husband  and  wife.  At 
the  time  of  the  trial  of  this  action  In  the 
district  court,  Albert  Bllyeu  bad  a  contest 
pending  against  the  defendant  in  error,  on 
the  grounds  that  defendant  In  error  had 
alienated  the  land  before  filing  proof.  On 
the  28th  day  of  February,  1902,  the  de- 
fendant In  error  commenced  an  action  in  the 
justice  court  against  the  plaintiffs  in  error 
for  the  unlawful  and  forcible  detainer  of 
the  land  In  question,  which  case  was  heard 
before  a  Jury,  and  the  jury  returned  a  ver- 
dict In  favor  of  the  defendant  In  error,  and 
after  the  verdict  was  returned  defendant  in 
error  dismissed  the  action  without  prejudice. 
This  action  was  commenced  March  24,  1902, 
in  the  justice  court,  and  In  that  court  result- 
ed In  a  judgment  for  the  defendant  In  error. 
Appeal  was  taken  to  the  district  court  of 
Kay  county,  and  the  trial  in  that  court  also 
resulted  in  a  judgment  in  favor  of  the  de- 
fendant in  error.  Motion  for  a  new  trial 
was  heard  and  overruled.  Exceptions  saved, 
and  plaintiffs  In  error  bring  the  case  here  by 
petition  In  error  and  case-made. 

It  Is  contended  by  counsel  for  plaintiffs  In 
error,  first,  "that  the  former  proceedings  be- 
fore the  justice  of  the  peace  Is  a  bar  to  this 
action."  As  disclosed  by  the  docket  of  the 
JiMtlce  of  the  peace,  the  defendant  In  error 
dismissed  the  cause  without  prejudice  and  at 
his  costs,  and  the  justice  rendered  a  judg- 
ment against  him  for  the  costs.  There  was 
no  objection  or  exception  to  this  proceeding, 
and  no  appeal  was  taken  from  that  judgment 
The  judgment  speaks  for  itself,  and  by  its 
express  terms  permitted  the  defendant  in 
error  to  dismiss  the  case  without  prejudice 
to  a  future  action.  And,  whether  the  action 
of  the  Justice  In  permitting  the  defendant  In 
error  to  dismiss  his  action  without  prejudice 
was  error  or  not,  he  was  permitted  to  do  so, 
and  that  Judgment  was  final.  The  authori- 
ties cited  by  coimsel  for  plaintiff  in  error, 
wherein  it  is  held  that  it  was  error  to  per- 
mit the  plaintiff  to  dismiss  his  action  with- 


out  prejudice  after  the  final  submission  of 
the  cause  to  the  Jury  or  court,  are  not  in 
point  here.  That  case  was  dismissed  by  the 
Justice  on  the  application  of  the.  plaintiff 
without  prejudice  to  a  future  action.  And 
we  are  not  now  inquiring  as  to  the  correct- 
ness of  the  ruling  of  the  Justice  in  that  case. 
The  ruling  of  the  court  that  the  proceedings 
had  in  that  case  were  not  a  bar  to  the  right 
of  the  plaintiff  to  maintain  this  action  was 
not  error. 

It  is  next  contended  by  counsel  for  plaintiff 
In  error  that  the  "statute  of  limitation  had 
run  against  this  cause  of  action,  as  the  con- 
test Issues  were  for  fraud  only;  or.  If  It  be 
held  that  such  contest  for  fraud  operates 
to  prevent  the  running  of  the  statute,  then, 
the  pendency  of  the  present  contest  on  the 
same  grounds  renders  this  action  premature." 
Mrs.  Bllyeu  had  a  homestead  filing  upon  the 
land  In  question  which  remained  Intact  until 
It  was  canceled  by  the  decision  of  the  Land 
Department  of  July  17,  1901,  And,  while 
such  entry  remains  Intact,  she  was  entitled 
to  the  possession.  Reaves  et  al.  v.  Oliver, 
8  Okl.  62,  41  Pac.  353 ;  Woodruff  v.  Wallace, 
3  Okl.  365,  41  Pac.  357.  And  no  right  of  ac- 
tion accrued  to  the  defendant  in  error  until 
that  date.  The  statute  of  limitation  did 
not  commence  to  run  until  a  right  of  action 
accrued.  This  action  was  commenced  in  less 
than  one  year  from  that  time,  and  was  not 
barred  by  the  statutes  of  limitation.  And 
the  fact  that  Albert  Bilyen  had  a  contest 
pending  at  the  time  this  action  was  tried  in 
the  district  court  for  a  cancellation  of  this 
entry  and  for  a  preference  right  gave  him 
no  right  to  the  possession  of  the  land  as 
against  the  defendant  in  error,  whose  home- 
stead entry  then  remained  Intact.  The  de- 
fendant in  error  has  the  right  of  possession 
until  his  filing  Is  canceled  in  a  proper  pro- 
ceeding for  that  purpose.  Reaves  v.  Oliver, 
supra. 

This  disposes  of  all  the  questions  relied  on 
and  argued  by  counsel  for  plaintiffs  in  error 
in  their  brief;  and,  finding  no  error  In  the 
proceedings  in  the  trial  court,  the  Judgment 
of  the  district  court  of  Kay  county  is  af- 
firmed. All  the  Justices  concurring,  except 
IIAINER,  J.,  who  tried  the  case  below,  not 
sitting. 


SOVEREIGN  CAJIP,  WOODMEN  OF  THE 

WORLD,  V.  WELCH. 
(Supreme  Court  of  Oklahoma.     Sept  7,  1005.) 

1.  Evidence — Intent — Cuaractek. 

Where  intent  of  the  party  charged  is  a  ma- 
terial inquiry,  and  the  facts  and  circumstances 
shown  in  evidence  leave  the  question  of  intent  in 
doubt,  the  character  of  the  party  chained  may 
be  shown,  to  aid  in  the  determination  of  such 
question. 

[Ed.  Note. — For  cases  in  point  see  voL  20, 
Ont  Dig.  Evidence,  §  177.] 

2.  Tmal — DiRECTiNO  Verdict. 

A  motion  for  peremptory  instruction  to  find 
a  verdict  as  directed  by  the  court  can  only  be 
granted   where   there   is   no   ma|eri^i,/i^i^ 
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dispute  and  no  theory  of  the  caie  under  the  evi- 
dence  upon  which  the  opposite  party  would  be 
entitled  to  recover. 

[Ed.  Note. — For  cases  in  point,  see  yoL  46, 
Cent.  Dig.  Trial,  H  876-306.]    -       -  .  .- 

8.  Same — Instructions. 

It  is  not  reversible  error  1»  refuse  an  in- 
atruction  to  the  Jury  wliich  states  the  law  of  the 
case  correctly,  where  the  court  in  its  general 
Instnictions  has  covered  the  point  presented  by 
such  refusal. 

[Ed.  Note. — ^For  caj*s  In  point,  see  voL  46, 
Cent  Dig.  Trial,  U  651-659.1 

(Syllabus  by  the  Court.)    ^ 

Error  from  District  Court,  Greer  County ; 
before  Justice  James  K.  Beauchamp. 

Action  by  Mary  J.  Welch  a^inst  the 
Sovereign  Camp  of  the  Woodmen  of  the 
World.  Judgment  for  plaintiff,  and  defend- 
.ant  brings  error.    Affirmed. 

Wells  &  Mathews,  N.  B.  Mazey,  and  Brome 
ft  Biumett;  for  plaintiff  in  error.  Garrett 
&  Garrett,  for  defendant  in  error.    .•..-"  ^/ 

GILLETTE,  J.  It  appears  from  the  plead- 
ings and  evidence  In  this  case  that  one  M. 
M.  Welch,  on  the  18th  of  April,  1900,  be- 
came a  member  ot  the  order  of  the  Wood- 
men of  the  World,  a  fraternal  beneficiary 
association,  and  on  the  23d  day  of  Aih-U, 
1900,  a  beneficiary  certificate  was  issued  and 
delivered  to  said  M.  M.  Welch  by  said  asso- 
ciation for  the  sum  of  $1,000,  made  payable 
to  the  plaintiff  in  error  herein,  the  then 
wife  of  the  said  M.  M.  Welch.  On  the  19tb 
of  October,  1901,  said  M.  M.  Welch  died  at 
the  town  of  Ijeger,  -  in  Greer  county,  Olil. 
Certain  conditions  were  attached  to  said 
beneficiary  certificate,  rendering  the  same 
void  in  case  any  one  or  more  of  them  should 
be  found  true,  among  them  the  following: 
"(4)  If  the  member  holding  this  cerUflcate 
shall  be  convicted  of  a  felony,  •  •  •  or 
shall  die  In  consequence  of  a  duel,  •  •  * 
or  In  consequ^ice  of  the  violation  or  at- 
tempted violation  of  the  laws  of  a  state  or 
ef  the  United  States  or  any  other  province 
or  nation."  The  answer  of  defendant  ad- 
mitted its  existence  as  a  corporation,  admit- 
ted the  membership  of  M.  M.  Welch  and 
the  Issue  of  the  certificate  to  him,  but  de- 
nied Its  liability  thereon,  because  (It  alleged) 
he  came  to  his  death  by  reason  of  a  viola- 
tion of  the  laws  of  the  territory  of  Okla- 
homa. On  the  trial  of  the  case  the  follow- 
ing admissions  were  made  In  open  court: 
"It  Is  admitted  that  the  deceased  member 
diml  on  the  19th  day  of  October.  1901,  that 
proof  of  death  was  made,  that  he  was  a 
memljer  of  Camp  No.  49,  holding  a  certificate 
of  membership  on  the  order  for  $1,000,  and 
that  he  died  within  two  years  after  the 
isstie  of  the  certificate.  It  is  also  admitted 
that.  If  the  plaintiff  recover  in  this  case, 
the  judgment  shall  be  for  $750,  with  interest 
at  the  rate  of  7  p&e  cent,  from  the  lOth 
day  of  December,  1901,  and  that  the  plaintiff 
is  entitled  to  recover,  unless  the  defendant 
shows  that  the  deceased  came  to  his  death 


In  consequence  of  the  violation  of  the  con- 
dition of  his  policy  which  la,  In  snbstanoe, 
as  follows:  That  If  a  member  holding  this 
certificate  shall  die  In  consequence  of  the 
violation  or  attempted  violation  of  the  law 
of  the  United  States,  or  any  state  or  terri- 
tory or  province  of  the  United  States,  then 
this  certificate  to  be  void,  and  all  moneys 
paid  thereunder  forfeited."  Considerable 
oral  testimony  was  taken  upon  the  trial,  the 
case  tried  to  a  Jury,  and  they  returned  a 
verdict  In  favor  of  the  plaintiff,  upon  which 
Judgment  was  entered,  and  from  that  Judg- 
ment the  case  cpmes  to  this  court  npon  error. 
Three  allegations  of  error  are  argued  by 
plaintiff  in  error,  and  we  will  consider  these 
In  their  order.  It  is  urged  that  the  court 
erred  In  admitting  testimony  offered  by  the 
plaintiff  as  to  the  character  of  M.  M.  Welch, 
the  deceased,  for  being  a  peaceable  and  law- 
abiding  man,  because  his  character  was  not 
an  issue  in  the  case.  Was  It  error  to  admit, 
under  the  circumstances  of  this  case,  testi- 
mony touching  the  character  of  the  deceased? 
The  defense  In  this  case  Is  dependent  en- 
tirely upon  the  charge  of  a  violation  of 
law  by  the  deceased,  which  violation  con- 
sisted of  an  assault  upon  Ennis  at  the  time 
be  was  shot  by  Ennis.  The  testimony  offered 
In  support  of  this  claim  was  principally  that 
of  one  Ned  McDaniei,  who  testified,  in  sub- 
stance: That  one  Ennis,  in  an  excited  and 
hurried  manner,  came  into  his  office  in  the 
rear  of  the  bank,  and  tbea  left  That  about 
half  an  hour  afterwards  he  l^t  his  office 
in  the  rear  of  the  bank,  and,  passing  through 
the  bank,  went  out  onto  the  sidewalk.  That, 
as  he  went  through  the  bank,  be  saw  the 
deceased,  Welch,  transacting  business  at  the 
cashier's  window,  as  though  making  a  de- 
posit of  money.  That,  when  be  got  out  on 
the  sidewalk,  Ennis  was  passing.  McDaniei 
told  Ennis  that  Welch  was  In  the  bank. 
That  Ennis,  upon  passing  the  bank,  turned 
off  from  the  sidewalk  upon  a  vacant  lot  next 
to  the  bank,  and  went  about  16  feet  back 
on  the  lot,  and  there  waited  until  Welch 
came  out  of  the  bank.  That  deceased,  Welch, 
came  out  of  the  bank  and  started  down 
the  street  on  the  sidewalk  in  front  of  this 
vacant  lot  Seeing  Ennis,  he  stopped  and 
turned  towards  him.  That  Ennis  thereupon 
commanded  Welch  to  stop,  or  he  would  shoot 
him.  That  Welch  replied  to  Ennis,  saying 
that  he  did  not  have  the  nerve  to  shoot  That 
Ennis  replied  that  he  did,  and  fired  a  shot 
which  struck  the  ground  between  Welch's  feet 
That  Welch  continued  thereafter  to  advance 
<»i  Ennis,  and  E^nnis  fired  a  second  shot 
which  struck  Welch  In  the  region  of  the 
heart  and  be  died  almost  Instantly.  And 
he  testified,  fivther,  that  at  this  time  he 
saw  a  knife  In  Welch's  hand.  It  Is  further 
shown  In  the  testimony  that  an  old  pocket 
knife,  with  the  blade  broken  off  to  within 
an  Inch  or  Inch  and  a  half  of  the  handle, 
was  found  lying  on  the  ground  where  Welch 
fell,  and  near  bis  band.    The  testimony  ot 
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two  or  three  other  witnesses  corroborated 
that  of  McDaniel  In  part  only.  On  the 
other  hand,  the  testimony  of  an  equal  num- 
ber of  witnesses  tends  to  show  that,  when 
Welch  came  out  of  the  bank,  he  started 
along  the  street  In  front  of  the  vacant  lot 
where  Ennis  stood,  being  then  on  the  way 
from  the  bank  to  his  own  store,  and,  seeing 
EnnIs,  he  stopped  and  turned  around,  facing 
hlni.    That  Ennis  was  abusing  Welch,  calling 

him    a   damned  old   son   of   a   ,   and 

said  that  Welch  told  him  to  shoot  if  he 
had  the  nerve,  and  Ennis  said  he  had  it 
all  right,  and  flred  a  shot,  which  struck  the 
ground  at  Welch's  feet,  and  immediately 
fired  a  second  shot,  killing  him.  That  Welch 
was  on  the  sidewalk  where  he  stopped  when 
the  first  shot  was  fired,  and  was  about  on 
the  sidewalk  still  when  the  shot  was  flred 
that  killed  him.  Whereupon  Ennis  ran  away. 
This  evidence  is  also  corroborated  by  other 
witnesses;  there  being  some  evidence  that 
Welch  had  papers  in  his  hand.  The  knife 
found  on  the  ground  Is-  not  shown  to  have 
been  Welch's  knife,  but  It  Is  In  evidence 
that  some  time  prior  td  the  shooting  a  diffi- 
culty had  occurred  between  them  over  the 
sale  of  a  lot,  and  on  the  morning  of  this 
occurrence,  some  time  before  the  shooting. 
It  had  been  renewed.  In  this  condition  of 
the  evidence  before  the  Jury,  briefly  stated, 
a  question  was  propounded  to  some  of  the 
witnesses  as  to  the  character  of  Welch  as 
a  peaceable  and  law-abiding  citizen,  which 
was  objected  to,  and  the  objection  overruled 
by  the  trial  court.  This  ruling  is  made 
the  basis  of  the  error  now  under  consid- 
eration. 

It  will  be  observed  that.  In  order  to  defeat 
the  plaintiff  In  her  right  of  recovery.  It  was 
Incumbent  upon  the  plalntlfF  in  error  to  show 
that  Mr.  Welch  came  to  his  death  while  in 
the  act  and  as  the  resnit  of  his  violation  ot 
the  law.  He  was  not  at  the  moment  assault- 
ing Ennis,  and  did  not  have  the  ability  to 
assault  him  at  the  distance  he  was  from  him, 
nor  can  It  be  said  that  the  broken  knife 
shown  in  evidence  was  a  dangerous  weapon. 
If  Ehinis  had  at  the  time  any  right  whatever 
to  shoot  in  self-defense,  it  must  have  been 
predicated  upon  appearances  as  the  same 
were  presented  to  him  by  the  circumstances 
then  existing.  We  suppose  that  If  the  cir^ 
cumstances  surrounding  the  transaction,  as 
the  same  were  presented  to  him,  were  suffi- 
cient to  lead  him  to  the  conclusion  that  he 
was  in  danger  of  great  bodily  harm,  and  was 
In  fact  mistaken  as  to  the  extent  of  such 
danger,  the  fact  that  be  had  acted  by  reason 
of  such  mistake  and  killed  Welch  could  not 
be  made  the  basis  of  a  refusal  on  the  part 
of  the  defendant  to  pay  the  insurance  ou 
Welch's  life.  Welch  must  have  lost  his  life 
In  the  act  of  actually  violating  the  law  before 
a  reversal  of  this  judgment  can  be  Justified, 
and  whether  he  was  acting  in  violation  of 
law  at  the  time  is  not  only  a  question  of 
fact  for  the  Jury,  but  such  question  of  fact 


was  dependant  largely  upon  the  Intent  with 
which  he  performed  the  acts  shown.  This 
question  has  been  determined  by  the  Jury 
against  the  plaintiff  in  error.  They  bad  be- 
fore them  the  question  of  Welch's  character, 
under  the  ruling  of  the  court,  and,  as  we 
understand  the  law,  character  of  the  parties 
may  be  offered  in  evidence,  where  the  intent 
under  which  they  acted  is  a  material  Inquiry. 
A  rule  of  evidence  in  the  trial  of  issuer  as 
here  presented  would  not  be  different  from 
tlmt  in  a  case  where  the  territory  was  pro- 
ceeding against  Welch  for  a  violation  of  the 
law  in  making  assault  upon  Ennis.  In  such 
case  there  could  be  no  question  but  that  the 
intent  with  which  the  act  was  done  was  a 
material  inquiry  in  determining  the  question 
as  to  whether  or  not  Welch  was  guilty  ot  any 
assault  or  violation  of  the  law.  Where  in- 
tent of  the  party  charged  Is  a  material  in- 
quiry, and  the  facts  and  circumstaaces  shown 
.In  evidence  leave  the  question  of  intent  in 
doubt,  the  character  of  the  party  charged 
may  be  shown,  to  aid  in  the  determination  of 
such  question.  In  tlie  case  under  considera- 
tion such  a  proposition  was  squarely  present- 
ed, when  the  court  ruled  that  evidence  of 
diaracter  of  Welch  might  be  introduced.  In 
Scott  V.  Fletcher,  1  Tenn.  488,  it  was  said: 
"In  questions  of  tort,  or  quasi  tort,  where  the 
injury  alleged  la  doubtful,  character  may  be 
given  in  evidence,  sin<»  as  the  Jury  must  de- 
pend, either  wholly  or  in  some  degi-ee,  ou 
intentions  to  ascertain  this,  in  doubtful  coses, 
character  becomes  a  matei'ial  inquiry."  In 
Greenleaf  on  Evidence,  note  to  g  54,  it  is 
said :  "The  ground  on  which  evidence  of 
good  character  is  admitted  in  criminal  prose- 
cutions is  this :  That  the  intent  with  which 
the  act  charged  as  a  crime  was  done  Is  of 
the  essence  of  the  issue,  •  •  *  and  the 
prevailing  character  of  the  party's  mind,  as 
evidenced  by  the  previous  habit  of  his  life,  is 
a  material  element  In  discovering  that  intent 
in  the  Instance  in  question.  Uiwn  the  same 
principle  the  same  evidence  ought  to  be  ad- 
mitted In  all  other  cases,  whatever  be  the 
form  of  proceeding,  where  the  Intent  Is  ma- 
terial to  be  found  as  a  fact  Involved  in  the 
issue."  We  think  there  was  no  error  in  the 
admission  of  this  evidence. 

It  is  next  contended  by  the  plaintiff  in  er- 
ror that  "the  court  erred  in  overruling  de- 
fendant's motion,  made  at  the  close  of  the 
testimony,  for  a  peremptory  instruction  to 
the  Jury  to  flnd  a  verdict  for  the  defendant." 
This  Instnictlon  could  only  be  granted  in  a 
case  where  there  was  no  fact  in  dispute,  no 
conflict  in  the  evidence,  and  no  theory  of 
the  case  upon  which  the  plaintiff  would  be 
entitled  to  recover.  If  Ennis  had  been  upon 
trial  under  an  indictment  for  murder,  with 
the  some  evidence  Introduced  In  this  case,  a 
verdict  finding  him  guilty  of  murder  would 
surely  have  been  warranted  by  the  evidence. 

The  third  aud  last  contention  of  plaintiff 
in  error  is  that  "the  court  erred  In  refusing 
to  Instruct  the  Jury,  as  requested  ^^p^4f> 
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fendant,  as  follows:  'The  court  Instructs 
you  that  It  is  not  necessary  for  the  defendant 
to  show  that  Ennls  was  justified  in  killing 
Welch,  but  it  is  suflSdent  if  defendant  shows 
that  Welch  was  violating  the  law  at  the  time 
he  was  killed,  and.  If  you  believe  from  the 
evidence  that  Welch  was  approaching  Eunis 
with  a  knife  in  a  threatening  manner  at  tlie 
time  Ennis  shot  bim,  then  Welch  was  violat- 
ing the  law,  and  plaintiff  cannot  recover.'" 
In  Its  third  instruction  the  court  did  Instruct 
the  Jury  as  follows:  "The  court  instructs 
you  that  If  you  believe  from  the  evidence 
that  the  deceased  member,  M.  M.  Welch, 
came  to  his  death  by  reason  of  an  assault 
or  attempted  assault  upon  one  O.  li.  Ennis, 
and  that  the  said  Ennis  killed  said  Welch 
while  he  was  assaulting  or  attempting  to  as- 
sault him,  then  Welch  was  violating  the  law, 
and  the  plaintiff  cannot  recover  In  this  ac- 
tion." And  In  its  fourth  instruction  the  court 
further  Instructed  the  Jury  as  follows :  "The 
court  further  Instructs  you  that  the  condi- 
tion In  the  certificate  that,  'If  a  member 
should  die  in  consequence  of  a  violatiou  or 
attempted  violation  of  the  law,  then  the  cer- 
tificate should  become  void,'  Is  a  reasonable 
provision,  and  Is  binding  on  the  l>eneflciary; 
and  if  you  believe  from  the  evidence  that 
Welch  was  violating  the  law,  or  attempting 
to  violate  the  law,  at  the  time  he  was  killed 
by  Ennis,  then  the  plaintiff  cannot  recover 
in  this  action."  We  think  these  Instructions 
covered  the  ground  and  correctly  stated  the 
law  to  the  Jury.  See  Supreme  Lodge  v.  Brad- 
ley (Ark.)  83  &  W.  1055,  67  L.  B.  A.  770, 
and  cases  cited. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  court  below  is  affirmed.  All 
Justices  concurring,  except  BEAUCIIAMP, 
J.,  who  presided  In  the  court  below,  not  sit- 
ting, and  IKWIN,  J.,  not  participating. 


BENNETT    v.    BENNETT. 

(Supreme  Court  of  Oklahoma,    f-vpt.  7,  1905.) 

Divorce— Alimony— Default— Judgment. 

Where,  in  an  action  for  divorce  and  ali- 
mony, the  court  upon  a  proper  showing  orders 
the  payment  of  temporary  alimony  pendente 
lite,  which  is  by  the  defendant  ignored  and  a 
compliance  therewith  refused,  and  where  the 
defendant,  in  default  for  answer  or  appearance, 
comes  into  court  on  tlie  day  said  cause  is  set  for 
trial,  asking  leave  to  appear  and  defend  the  ac- 
tion upon  its  merits,  without  presenting  his  an- 
swer or  showing  any  cause  or  reason  wliy  he  has 
disobeyed  the  order  of  the  court  with  reference 
to  the  payment  of  temporary  alimony,  the  court 
grants  tlie  leave  asked  for,  conditioned  ujion  his 
compliance  in  seven  days'  time  with  such  order 
for  alimony,  and  he  thereupon  refuses  to  accept 
the  leave  granted  upon  such  terms,  and  he  does 
not  show  or  offer  to  show  his  inability  to  com- 
ply therewith,  and  said  cause  is  thereupon  tried 
as  npon  default,  no  error  is  committed  by  the 
trial  court. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Lincoln  County; 
before  Justice  Jno.  H.  Burford. 
Action  by  Sarah  Grace  Bennett  against  A. 


W.  Bennett.    Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 
See  81  Pac.  632. 

This  is  au  action  for  divorce  and  alimony 
conmionced  in  the  district  court  of  Lincoln 
county;  tlic  |>etitiou  therein  iKiing  filed  on  the 
2l8t  day  of  May,  VMS.  The  {letition  alleges 
cruelty  of  a  gross  and  aggravated  character 
as  the  ground  for  divorce,  and  sets  out  a 
large  list  of  property  possessed  by  defendant, 
A.  W.  Bennett,  valued  at  $40,000  or  more, 
and  prays  for  a  divorce  and  for  alimony, 
and  for  the  custody  of  the  infant  child  of  the 
parties.  At  the  time  of  filing  the  petition  the 
parties  resided  In  the  city  of  Chandler,  In 
said  county,  and  the  process  of  the  court  was 
issued  and  served  on  the  defendant,  as  shown 
by  the  sheriff's  return,  by  leaving  a  certified 
copy  thereof  at  defendant's  place  of  residence 
on  the  22d  day  of  May,  1903,  being  the  day 
following  the  filing  of  the  petition.  The 
record  also  shows  that  at  the  time  of  filing 
the  petition  (May  2lBt)  an  application  for 
temporary  alimony  and  a  restraining  order 
was  also  filed,  and  on  the  same  day  a  copy  of 
this  application  and  notice  of  presenting  the 
same  to  the  Judge  of  said  court  for  an  order 
therein  was  iiersonally  served  upon  the  de- 
fendant The  application,  notice,  and  service 
are  as  follows: 

Application  for  temporary  alimony  and  re- 
straining order:  "Comes  now  the  plaintiff, 
Sarah  Grace  Bennett,  and  alleges  and  says: 
That  she  Is  the  plaintiff  In  the  action  brought 
for  divorce  and  permanent  alimony  in  said 
court  against  the  defendant;  that  she  has 
charged  in  her  petition  against  the  defendant 
extreme  cruelty;  and  that  defendant  Is  the 
owner  of  real  estate  and  personal  property  of 
the  reasonable  value  of  $40,000.00,  as  she  has 
been  Informed  by  the  defendant  and  believes; 
and  that  she  has  set  forth  in  her  petition 
as  near  as  she  can  a  description  of  his  real 
and  personal  estate;  that  he  has,  upon  re- 
ceiving information  from  plaintiff  that  she 
intended  to  commence  proceedings  against 
him  for  divorce  and  alimony,  made  disposi- 
tion of  quite  considerable  of  his  real  estate, 
as  shown  by  the  record  In  said  county,  by 
having  same  conveyed  to  his  son  Harry  M. 
Bennett,  of  the  age  of  11  years,  who  Is  bis  son 
by  bis  first  wife;  and  that  said  conveyance 
Is  without  a  valuable  consideration,  and  was 
made  for  the  purpose  of  defrauding  your  peti- 
tioner and  applicant  of  her  legal  and  equi- 
table rights  in  said  property;  and  that  she 
asks  that  defendant  be  restrained  from  mak- 
ing any  further  disposition  of  any  of  his 
property,  real  or  personal.  In  the  territory  of 
Oklahoma,  and  that  until  this  action  has  been 
finally  tried,  and  plaintiff's  rights  in  the  prem- 
ises passed  on  by  the  court;  that  defendant 
be  ordered  to  pay  into  court  for  the  plaintiff 
the  sum  of  $1,000.00  temporary  alimony  to 
support  her  and  to  carry  on  her  suit,  as  she 
Is  unable  on  account  of  sickness  and  late  con- 
finement to  do  work  of  any  ^ 
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aeter;  and  that  he  also  be  ordered  to  pay  In- 
to court  for  the  support  and  maintenance  of 
tile  child  born  to  plaintiff  and  defendant  the 
sum  of  (500.00  as  temporary  alimony,  and 
the  furtlier  sum  of  $500.00  for  her  attorneys, 
as  she  is  unable  and  without  means  to  pay 
counsel  and  carry  on  her  suit;  that  the 
petition  filed  in  said  cause  and  affidavits  will 
be  presented  to  the  court  in  support  of  this 
application.  Decker  &  Wagoner,  Attys.  for 
Plaintiff." 

"Territory  of  Oklahoma,  Lincoln  County — 
ss.:  Personally  appeared  before  me,  a  notary 
public,  Sarah  Grace  Bennett,  who  being  by 
me  first  duly  sworn  says:  That  she  is  the 
plaintiff  in  the  above-entitled  cause,  that 
she  has  read  the  above  and  foregoing  appli- 
cation, and  the  matters  and  things  therein 
set  forth  are  true.  Sarah  Grace  Bennett 
[Certificate  and  seal.]" 

Notice:  "Albert  W.  Bennett,  Defendant  in 
the  Above-Entitled  Cause:  You  are  hereby 
notified  that  the  abuVe  and  foregoing  appli- 
cation will  on  the  afternoon  of  Saturday, 
May  23,  190S,  be  presented  to  tne  Honorable 
John  H.  Burford,  judge  of  said  court  at 
chambers  in  Stillwater,  Payne  county,  Okla- 
homa territory,  to  be  acted  on  by  him,  and  the 
petition  filed  In  said  cause  referred  to  In  said 
application  and  affidavits  in  support  of  this 
application  will  also  be  presented  to  said 
Judge  at  said  time  and  place.  Decker  &. 
Wagoner,  Attys.  for  Plaintiff." 

Affidavit:  "Victor  S.  Decker,  being  first 
duly  sworn,  says:  That  on  the  21  day  of 
May,  A.  D.  1903,  as  agent  for  the  plaintiff  in 
the  above-entitled  cause,  that  he  went  to  the 
office  of  the  defendant,  Albert  W.  Bennett, 
and  served  an  exact  copy  of  the  within  appli- 
cation for  temporary  alimony  and  restraining 
order  upon  the  said  defendant,  Albert  W.  Ben- 
nett, by  offering  to  him  an  exact  copy  of  said 
application  for  temporary  alimony  and  In- 
forming him  of  the  contents  thereof,  which 
application  the  said  defendant,  Albert  W. 
Bennett,  refused  to  receive.  Victor  S.  Decker. 

"Subscribed  and  sworn  to  before  me  this 
21  day  of  May,  A.  D.  1903.  Ray  McElhlnney, 
Notary  Public.  [Seal.]  My  Oomm.  expires 
March  6th,  1906." 

Application  was  made  to  the  judge  of  Bald 
court  at  chambers  in  accordance  with  the 
notice  served  on  the  defendant,  and  thereuiwn 
the  following  order  was  by  him  made: 

"Temiwrary  Order  for  Alimony.  Now  on 
this  23d  day  of  May,  1903,  this  cause  comes 
on  to  be  heard  before  Hon.  Jno.  H.  Burford, 
jiidge  of  the  district  court  of  Lincoln  county, 
Oklahoma  territory,  in  chambers,  in  the 
city  of  Stillwater,  O.  T.,  upon  the  application 
and  motion  of  the  plaintiff  for  an  order  grant- 
ing this  plaintiff  temporary  alimony,  suit 
money  and  attorney  fees;  the  plaintiff  ap- 
peared by  her  attorneys  Decker  &  Wagoner, 
and  the  defendant  appeared  not.  And  the 
court  t)elng  fully  advised  In  the  premises, 
from  the  petition  of  plaintiff,  and  the  evi- 


dence adduced  upon  this  bearing  finds  that 
the  plaintiff  should  be  granted  temporary 
alimony  and  suit  money  and  attorney  fees 
herein.  And  upon  further  consideration  of 
said  application  and  motion,  the  court  finds 
that  the  defendant  should  be  restrained  from 
in  any  manner  disposing  of  his  personal 
property  or  any  of  his  real  estate,  as  prayed 
for  in  said  motion  and  application.  It  Is 
therefore  considered,  ordered  and  adjudged 
that  the  defendant  pay  into  the  office  of  the 
clerk  of  the  district  court  of  Lincoln  county, 
Oklahoma,  within  ten  days  from  this  date, 
the  sum  of  one  thousand  dollars,  for  the  use 
and  benefit  of  the  plaintiff,  as  and  for  tem- 
porary alimony  and  suit  money,  and  the 
further  sum  of  one  hundred  dollars,  as  and 
for  the  payment  of  plaintlfTs  attorney's  fees. 
It  Is  further  considered,  ordered  and  adjudg- 
ed that  the  defendant,  Albert  W.  Bennett,  be 
and  be  is  hereby  restrained  and  enjoined 
from  In  any  manner  selling  or  disposing  of 
or  In  any  manner  incumbering  any  of  his 
real  or  personal  property.  John  H.  Burford, 
Judge  of  the  District  Court  of  Lincoln  Coun- 
ty, O.  T." 

On  the  day  before  the  filing  of  the  petition 
(May  20,  1903)  the  defendant,  A.  W.  Bennett, 
made  and  executed  to  his  minor  son  by  a 
former  marriage  a  deed  to  a  large  amount 
of  the  real  property  then  owned  by  him. 
The  grantee  in  this  deed  was  at  that  time 
11  years  of  age,  and  living  In  the  state  of 
Virginia,  and  the  consideration  expressed 
In  the  deed  was  "love  and  affection  and  $1.- 
00,"  and  was  filed  for  record  In  the  office  of 
the  register  of  deeds  of  Lincoln  county  on 
the  day  of  Its  execution.  Defendant  ab- 
sconded from  said  county  and  from  the 
territory  of  Oklahoma  soon  after  the  filing 
of  plaintiff's  petition,  and,  so  far  as  the  rec- 
ord shows,  did  not  return  to  this  territory  un- 
til the  month  of  February,  1904.    On  July  21, 

1903,  an  amended  petition  was  filed,  making 
Harry  M.  Bennett,  the  said  minor  son  of  the 
defendant,  a  party  defendant,  and  adding  a 
more  full  and  complete  list  and  description 
of  defendant's  property  in  this  territory,  but 
not  otherwise  changing  or  enlarging  the  al- 
legation of  cause  for  divorce  set  out  in  the 
original  petition.  Service  under  this  petition 
was  obtained  by  publication.  No  appear- 
ance in  said  cause  having  been  entered  on 
the  10th  of  September,  1903,  the  court,  be- 
ing then  In  session,  appointed  a  guardian  ad 
litem  for  the  said  minor  defendant,  Harry 
M.  Bennett,  and  ordered  answer  to  be  filed 
in  his  behalf  within  five  days,  and  on  Sep- 
tember 30th  the  answer  of  said  defendant 
was  duly  filed.    On  the  17th  day  of  February, 

1904,  an  alias  summons  was  issued  In  said 
cause,  and  returned  by  the  sheriff  of  said 
county  personally  served  upon  the  defendant, 
A.  W.  Bennett.  The  answer  day  In  this  sum- 
mons was  March  12,  1904. 

On  April  6,  1904,  the  defendant,  A.  W. 
Bennett,  appeared  specially  In  said  causa 
and  filed  the  following  motiont,OOQlC 
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"In  the  District  Court  of  Lincoln  County, 
Oklahoma  Territory.  Sarah  Grace  Bennett, 
Plaintiff,  V.  Albert  W.  Bennett  and  Harry 
M.  Bennett,  by  His  Next  Friend  and  Guard- 
Ian,  A.  W.  Bennett,  His  Father,  Defendants. 
No.  1,  455.  Now  on  this  sixth  day  of  April,  A. 
D.  1904,  the  same  being  one  of  the  regular 
court  days  of  the  April  term  of  the  district 
court  within  and  for  the  county  of  Lincoln 
and  the  territory  of  Oklahoma,  the  plain- 
tiff appearing  by  her  attorneys,  and  the 
defendant,  Albert  W.  Bennett,  appearing  by 
his  attorneys,  this  motion  comes  up  for 
hearing  on  the  motion  of  Albert  W.  Bennett, 
who  appears  specially  by  his  attorneys  for 
the  purpose  of  this  motion  only,  and  for  no 
other  purpose,  to  set  aside  the  service  of  the 
summons  in  this  case,  for  the  reason  the 
same  Is  false  and  untrue,  to  set  aside  the 
service  of  the  alias  summons  herein  for  the 
reason  the  same  was  procured  by  fraud  on 
the  part  of  the  plaintiff,  and  to  have  the 
court  declare  the  notice  of  publication  in  this 
case  of  no  force  and  effect,  so  far  as  the 
same  might  affect  the  personal  rights  of  the 
defendant,  Albert  W.  Bennett,  for  the  reason 
that  the  said  notice  of  publication  is  not  the 
proper  method  of  serving  this  defendant 
with  notice  of  the  filing  of  the  amended  pe- 
tition, which  motion  was  by  the  court  over- 
ruled, to  which  ruling  of  the  court  the  de- 
fendant excepted.  Whereupon  the  defendant, 
Albert  W.  Bennett,  by  his  attorneys,  offered 
to  file  his  answer  in  this  cause,  Instanter, 
which  said  offer  was  refused  by  the  court  for 
the  reason  that  the  said  defendant  is  In  eon- 
tempt  of  this  court  by  reason  of  his  failure 
and  refusal  to  comply  with  the  order  of  the 
court,  heretofore  made,  to  pay  to  the  plaintiff 
in  this  cause  the  sum  of  one  thousand  dollars 
as  and  for  temporary  alimony  and  one  hun- 
dred dollars  as  attorney's  fees  In  this  case, 
but  made  the  further  order  that  the  said  de- 
fendant should  be  permitted  to  file  said  an- 
swer within  five  days  on  condition  that  he 
purge  himself  of  said  contempt  by  complying 
with  said  order  within  that  time;  to  which 
order  of  the  court  the  defendant,  Albert  W. 
Bennett,  excepted  at  the  time.  Jno.  H.  Bur- 
ford,  Judge." 

"District  Court  of  Lincoln  County,  O.  T., 
April  6th,  1904.  3d  Judicial  Day  of  the 
April  Term,  1904.  District  Court  Journal. 
Sarah  Grace  Bennett  v.  A.  W.  Bennett 
Comes  now  the  plaintiff  and  defendant  by 
respective  counsel,  and  the  defendant  sub- 
mits a  motion  to  set  aside  the  service  of 
the  summons  herein,  and,  the  court  being 
fully  advised,  it  is  by  the  court  ordered  that 
said  motion  be,  and  the  same  is  berby, 
overruled.  To  which  ruling  of  the  court  the 
defendant  duly  excepts;  and  now  the  de- 
fendant asks  leave  to  file  bis  answer  herein, 
and  it  is  by  the  court  ordered  that  the  said 
request  be  granted  upon  condition  that  said 
defendant  comply  with  former  order  of  the 
co\irt  re<iulring  said  defendant  to  pay  tempo- 
rary alimony  and  attorney's  fees,  within  five 


days  from  this  date.  To  which  ruling  and 
order  of  the  court  the  defendant  duly  ex- 
cepts." 

On  the  20th  day  of  April,  1904,  the  cause 
was  set  for  trial  by  the  order  of  the  eonrt 
on  the  28tb  of  that  month,  and  said  cause 
came  on  for  trial,  and  was  duly  heard  by  the 
court  on  the  29th  day  of  April,  at  which  time 
the  court  made  the  following  findings,  viz. : 

"In  the  District  Court  of  Lincoln  County, 
Oklahoma.  Sarah  Grace  JBennett.  Plaintiff, 
T.  A.  W.  Bennett  and  Harry  M.  Bennett,  a 
Minor,  by  His  Next  Friend  and  Guardian, 
A.  W.  Bennett,  Defendants.  Journal  Entry. 
Now,  to  wit,  on  this  the  29th  day  of  April, 
1904,  the  same  being  one  of  the  regular  Judi- 
cial days  of  the  regular  April,  1904,  term  of 
district  court  of  Lincoln  county,  Oklahoma 
Territory,  the  above-entitled  cause  came  on 
for  hearing  and  final  determination  on  the 
regular  assignment  of  causes.  And  the  court 
finds  that  the  plaintiff,  Sarah  Grace  Bennett, 
filed  in  said  coiurt  on  the  2l8t  day  of  May, 
1903,  her  petition  asking  for  a  decree  of 
court  dissolving  the  marital  relations  ex- 
isting between  plaintiff  and  defendant,  A. 
W.  Bennett,  and  also  for  $1,000.00  tempo- 
rary alimony  to  assist  her  in  carrying  on 
this  suit  and  as  support  for  herself  and  minor 
child,  James  Richard  Bennett,  and  the  fur- 
ther sum  of  $500.00  as  attorney  fees  for  her 
attomejrs,  and  a  Just  division  of  defendant's 
real  and  personal  estate  as  permanent  ali- 
mony, and  that  the  conveyance  made  by 
defendant,  A.  W.  Bennett,  to  his  son,  Harry 
M.  Bennett,  minor,  be  declared  as  not  affect- 
ing any  right  that  plaintiff  has  In  the  prop- 
erty conveyed  by  the  defendant,  and  for  the 
care,  custody  and  control  of  the  child  James 
Richard  Bennett.  The  court  fm-ther  finds 
that  the  defendant,  A.  W.  Bennett,  was  duly 
and  legally  served,  personally,  with  summons 
In  said  action  by  leaving  a  certified  copy 
of  said  summons  at  his  usual  place  of  resi- 
dence in  Lincoln  county,  Oklahoma,  as  shown 
by  the  return  of  the  sheriff  of  Lincoln  county 
Indoi-sed  thereon.  The  court  further  finds  that 
the  defendant,  A.  W.  Bennett,  has  failed 
and  refused  to  comply  with  an  order  made 
by  the  court  on  the  23d  day  of  May.  1903. 
wherein  the  said  A.  W.  Bennett  was  ordered 
and  adjudged  to  pay  to  the  plaintiff,  with- 
in ten  days  from  said  date,  $1,000.00  for 
the  use  and  benefit  of  plaintiff,  as  and  for 
teniiwrary  alimony  and  suit  money,  and  the 
further  sum  of  $100.00  as  and  for  payment  of 
plaintiff's  attorney  fees.  The  court  further 
finds  that  said  order  was  served  on  the  de- 
fendant, A.  W.  Bennett,  by  the  sheriff  of 
Lincoln  county,  Oklahoma.  The  court  further 
finds  that  the  plaintiff,  on  the  21st  day  of 
July,  her  petition  not  having  been  pleaded  to. 
filed  in  said  court  an  amended  petition  for 
divorce  on  the  same  grounds,  and  for  alimony, 
and  in  addition  thereto  asks  that  certain  real 
estate,  described  in  her  petition,  be  awarded 
to  her.  being  lots  19  and  20  in  block  23 
in  Kast  Chandler,  Lincoln  county,  Oklahoma 
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Territory,  tbe  same  being  the  homestead  of 
plaintiff  and  defendant.  And  further  that 
certain  real  estate  described  In  plaintiff's 
petition,  which  was  at  the  commencement  of 
plaintiff's  action  transferred  by  A.  W.  Ben- 
nett by  deed  to  Harry  M.  Bennett,  tbe  son  of 
the  defendant,  a  minor  under  tbe  age  of 
fourteen  years  and  a  resident  of  the  state 
of  Virginia,  be  set  aside  and  subjected  to  the 
payment  of  plaintiff's  alimony,  and  that 
Harry  M.  Bennett,  minor  under  the  age  of 
fourteen  years,  was,  by  bis  next  friend, 
guardian  and  father,  A.  W.  Bennett,  made  a 
party  defendant  in  said  action.  The  court 
further  finds  that  tbe  defendant,  Ilarry  M. 
Bennett,  a  minor,  on  and  after  tbe  filing  of 
plaintiff's  amended  petition  herein,  has  been 
duly  and  legally  served  by  publication  by 
the  plaintiff,  and  that  suid  action  is  one  of 
the  cases  in  which  service  by  .publication  Is 
authorized  by  law;  that  heretofore,  to  wit, 
on  the  19tb  day  of  September,  1903,  the 
same  being  a  regular  judicial  day  of  this 
court,  all  other  persons  falling  to  apply, 
Chas.  B.  Wilson,  Jr.,  one  of  tbe  attorneys 
for  A.  TV.  Bennett  and  as  a  friend  of  Harry 
M.  Bennett,  minor,  moves  the  court  to  ap- 
point a  gxiardlan  ad  litem  for  Harry  M.  Bennett, 
minor  defendant;  that  Chas.  B.  Wilson,  Sr.,  a 
member  of  the  bar  of  said  Lincoln  county  and 
an  attorney  at  law  authorized  to  practice  In 
all  courts  of  record  of  said  territory,  a  dis- 
interested and  capable  person,  was  by  the 
court  appointed  as  guardian  ad  litem  for  the 
said  minor  defendant,  Harry  M.  Bennett;  and 
thereafter,  on  the  30th  day  of  September,  1903, 
the  said  minor  defendant,  Harry  M.  Bennett, 
by  and  through  his  guardian  ad  litem,  Chas. 
B.  Wilson,  Sr.,  appeared  and  answered  here- 
in as  provided  by  law.  Tbe  court  further 
finds  that  after  the  filing  of  plaintiff's  amend- 
ed petition  the  defendant,  A.  W.  Bennett,  was 
duly  and  legally  served,  personally,  with  an 
alias  smnmons  in  said  cause,  as  shown  by  the 
return  of  the  sheriff  of  Lincoln  county,  Okla- 
homa Territory,  indorsed  thereon.  The  court 
further  finds  that  on  the  5th  day  of  April, 
1004.  the  defendant,  A.  W.  Bennett,  appeared 
by  his  attorneys  and  asked  leave  to  file  bis  an- 
swer herein  out  of  time,  which  request  was 
objected  to  by  the  plaintiff  for  the  reason  that 
the  said  defendant  had  failed  to  comply  with 
an  order  theretofore  made  to  pay  to  the  clerk 
of  the  court,  for  the  use  of  the  plaintiff,  the 
sum  of  one  thousand  dollars  as  and  for  tempo- 
rary alimony,  and  the  further  sum  of  one  hun- 
dred dollars  as  and  for  temixjrary  fees  for  her 
attorneys,  and,  the  court  being  advised  that 
the  defendant  had  not  complied  with  said 
order  or  offered  any  excuse  for  his  failure 
to  so  do,  his  application  for  leave  to  answer 
Is  refused  until  be  shall  comply  with  said 
former  order  or  show  cause  why  he  has  not, 
and  he  Is  given  five  days  to  make  said  show- 
ing, and  In  which  to  file  his  said  answer. 
And  this  cause  coming  on  for  trial  now  on 
this  29tb  day  of  April.  1904,  the  plaintiff  ap- 
pears in  person  and  by  her  attorneys,  S.  D. 


Decker  and  Fred  A.  Wagoner*  and  tbe  minor 
defendant,  Harry  M.  Bennett,  appears  by 
his  guardian  ad  litem,  Chas.  B.  Wilson,  Sr.,. 
and  by  his  counsel,  Chas.  B.  Wilson,  Jr.,  and 
the  defendant,  A.  W.  Bennett,  having  fail- 
ed to  comply  with  the  former  order  of  the 
court  or  make  excuse  for  not  complying,, 
and  having  failed  to  answer  tbe  petition 
of  plaintiff  herein,  the  said  defendant,  A.  W. 
Bennett,  Is  now  called  three  times  In  open 
court,  but  makes  default,  and  fails  to  plead  or 
otherwise  appear  In  said  cause,  and  the  said 
A.  W.  Bennett  Is  by  the  court  adjudged  to 
be  In  default  for  an  answer,  and  not  en- 
titled to  answer  or  plead  until  he  shall  com- 
ply with  the  order  heretofore  made,"  etc. 

These  findings  of  fact  made  by  tbe  court 
were  followed  by  the  judgment  of  the  court 
awarding  to  tbe  plaintiff  tbe  former  home- 
stead of  the  parties  as  her  sole  property, 
$6,000  permanent  alimony,  and  $500  attorney 
fees,  and  tbe  costs  of  this  action. 

On  April  30,  1904,  defendant,  A.  W.  Ben- 
nett, filed  in  said  court  his  notice  of  appeal, 
which  notice,  omlttl.ug  the  entitling  of  the 
cause.  Is  as  follows: 

"Notice  of  Appeal.  Notice  Is  hereby  given 
by  the  defendant,  Albert  W.  Bennett,  that  It 
Is  his  intention  to  appeal  from  tbe  decree 
of  tbe  court  In  the  above-entitled  cause  of 
action,  granting  the  plaintiff,  Sarah  Grace 
Bennett,  a  divorce  from  this  defendant  and 
decreeing  her,  the  said  plaintiff,  alimony  and 
suit  money  and  the  cost?  of  the  suit  against 
this  defendant  Albert  W.  Bennett,  by  His 
Attys." 

From  the  foregoing  judgment  and  decree 
the  case  comes  to  this  court  upon  petition  in 
error  and  a  transcript  of  the  record. 

Chas.  B.  Wilson,  Jr.,  and  Emery  A.  Foster, 
for  plaintiff  in  error.  8.  D.  Decker,  Fred  A. 
Wagoner,  Koy  V.  Hoffman,  and  John  Embry, 
for  defendant  In  error. 

GILLETTE,  J.  (after  stating  the  facts). 
It  is  manifest  from  the  brief  of  plaintiff  In 
error  filed  in  this  case  that  but  a  single  ques- 
tion Is  raised  by  this  appeal  calling  for  a  re- 
view by  this  court ;  and  that  Is :  Is  it  within 
the  province  and  power  of  the  district  courts 
of  the  territory  In  a  divorce  case,  where  de- 
fendant has  been  personally  served  with  sum- 
mons and  falls  to  appear  or  answer  for  near- 
ly one  year,  and  where  he  has  also  been  serv- 
ed with  an  order  for  the  payment  of  temi)o- 
rary  alimony  and  fails  and  refuses  to  obey  the 
order,  and  when  the  case  Is  called  for  trial, 
then,  for  the  first  time,  appears  and  asks 
leave  to  answer,  to  iniiwse  any  terms  or  con- 
ditions to  the  granting  of  such  leave?  The 
answer  to  this  question  mu.st  inevitably  de- 
termine this  case.  If  the  court  niitst,  under 
such  circumstances,  receive  the  an.swer  with- 
out terms  or  conditions  of  any  kind  or  nature 
attached  to  the  granting  of  such  leave,  then 
tliere  was  error  In  the  trial  court,  and  the 
cause  must  be  remamled  for  a  new  trial.  On 
the  other  hand,  If,  under  such  cirfiumstanres, 
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the  court  may  In  Its  discretion  Impose  any 
terms  or  conditions  to  the  granting  of  such 
leave,  and  the  filing  of  such  answer,  then 
there  was  no  error,  and,  unless  there  was  an 
abuse  of  discretion,  the  judgment  must  be 
afflrmed.  The  very  fact  of  asking  leave  of 
the  court  to  answer  seems,  to  the  writer  of 
this  opinion,  to  furnish  the  response  to  this 
inquiry.  If  the  court  could  not  impose  terms, 
then  the  party  has  an  absolute  right  to  place 
his  answer  on  the  flies  of  the  court  without 
any  application  to  the  court,  and  whether 
the  court  was  willing  or  unwilling ;  and  the 
request  for  leave  to  file  the  same  was  a  mere 
formality,  without  significance,  and  tending 
rather  to  ridicule  the  court  than  to  honor 
or  respect  its  authority. 

The  case  has  been  elaborately  argued  by 
counsel  In  their  briefs,  and  we  have  therefore 
devoted  to  It  more  than  ordinary  attention, 
and  have  very  carefully  examined  the  cases 
cited  and  relied  upon  by  the  plaintiff  in  error. 
As  a  basis  for  his  argument.  It  Is  first  con- 
tended that  the  plaintiff  In  error  had  never 
been  legally  convicted  of  any  contempt  of 
court.  It  must  be  remembered  that  the  peti- 
tion was  filed  on  the  2l8t  day  of  May,  1903, 
and  that  on  the  same  day  a  notice  of  the  ap- 
plication for  alimony  pendente  lite  was  serv- 
ed personally  on  the  plaintiff  In  error,  noti- 
fying him  that  the  application  would  be  beard 
before  the  judge  of  the  court  at  chambers 
on  the  23d  instant  The  record  shows  that 
the  application  was  presented,  and  the  order 
for  temporary  alimony  made,  by  the  judge 
at  chambers  on  the  said  23d  of  May,  1903; 
also  that  the  first  appearance,  and,  so  far  as 
the  transcript  shows,  the  only  attention  ever 
given  by  the  plaintiff  In  error  to  said  cause, 
was  made  by  his  counsel  on  the  6th  day  of 
April,  1904,  nearly  11  months  after  the  fil- 
ing of  the  suit,  during  most  of  which  time 
plaintiff  In  error  had  been  absent  from  this 
territory,  though  personally  served  with  an 
alias  summons  on  the  17th  of  February,  1904. 
The  api)earanee,  as  shown  by  the  transcript, 
was  a  special  appearance  only  for  the  pur- 
pose of  challenging  the  jurisdiction  of  the 
court,  and  on  the  motion  being  overruled 
"the  defendant  asked  leave  to  file  his  answer 
herein."  That  defendant  was  In  contempt 
of  the  order  of  the  court  for  the  payment  of 
alimony  is  neither  denied  or  questioned;  In 
other  words,  that  he  had  been  notified  of  the 
application,  and  that  the  order  had  been 
made  by  the  court  on  the  23d  of  April,  1903, 
In  pursuance  of  the  notice  and  motion,  and 
that  the  order  had  been  at  once  served  upon 
him,  and  that  he  had  never  complied  or  at- 
tempted to  comply  with  the  same,  and  had 
offered  no  excuse  or  explanation  for  not  com- 
plying, are  all  xindlsputed  and  unquestioned 
facts.  With  this  state  of  facts,  It  Is  now 
gravely  argued  that,  because  defendant,  A.  W. 
Bennett,  had  not  been  attached  and  brought 
before  the  court,  formally  arraigned,  and 
adjudged  guilty  of  contempt,  therefore  the 
court  could  not  impose  any  terms  or  condi- 


tions to  the  leave  granting  him  permission  to 
answer  the  petition  several  mouths  after  his 
time  for  answering  bad  elapstnl.  It  must 
also  be  noticed  that  this  request  was  made 
without  the  slightest  attempt  to  explain  or 
excnse  his  laches,  and  also,  what  is  quite  as 
lnii)ortant,  without  disclosing  the  nature  or 
character  of  the  answer  which  he  desired  to 
make.  That  the  mercy  of  the  court  had  so 
long  permitted  the  defendant  to  go  unpun- 
ished for  his  contempt  we  do  not  think 
should  now  be  construed  as  establishing  bis 
innocence  or  entitling  him  to  any  favor  at 
the  hand  of  the  court  on  that  account  The 
record  reads :  "And  now  the  defendant  asks 
leave  to  file  his  answer  herein,  and  It  Is  by 
the  court  ordered  that  the  said  request  be 
granted  upon  the  condition  that  said  defend- 
ant comply  with  the  former  order  of  the 
court  requiring  said  defendant  to  pay  tempo- 
rary alimony  and  attorney's  fees  within  five 
days  from  this  date,"  which  was  afterwards 
extended  to  April  13th. 

This  Is  the  record  complained  of,  and  as  to 
which  plaintiff  in  error  says,  "Had  plaintiff 
In  error,  however,  been  In  contempt  of  court 
a  denial  to  him  of  any  substantive  right  was 
error,"  and  from  thence  proceeds  to  argue 
that  It  was  not  within  the  province  or  i>ower 
of  the  coiirt  to  refuse  the  leave  to  answer 
thus  requested,  or  to  attach  any  conditions 
to  the  granting  of  such  request.  Counsel 
then  proceed  to  cite  and  quote  at  considera- 
ble length  from  the  case  of  Hovey  v.  Elliott, 
167  V.  S.  409,  17  Sup.  Ct  841,  42  L.  Ed.  215. 
We  have  examined  that  case  with  care,  and, 
because  of  the  controlling  authority  of  that 
tribunal  over  this  court,  we  feel  called  upon 
to  explain  at  some  length  why  we  think  the 
holding  In  that  case  is  not  controlling  In 
the  case  at  bar.  That  was  an  action  in  equi- 
ty growing  out  of  the  sale  of  some  bonds;  the 
object  of  the  suit  being  to  compel  the  defend- 
ants to  account  for  the  bonds  or  their  value, 
upon  the  theory  that  defendants  had  ac- 
quired them  with  actual  notice  of  pending 
litigation  concerning  them,  and  were  bound 
by  the  result  of  the  judgment  rendered  in  the 
other  action.  This  action  had  been  put  at 
issue  by  filing  an  answer,  averring  fraud 
and  wrongdoing  on  the  part  of  the  plain- 
tiffs In  that  suit;  the  answer  alleging  facts 
which.  If  found  to  be  true,  would  have  de- 
feated a  recovery  by  the  complainants.  After 
replication,  testimony  was  taken  at  various 
times  during  the  years  1875  and  1876.  In 
June,  1877,  the  complainants  obtained  an  or- 
der from  the  Supreme  Court  of  the  District 
of  Columbia,  requiring  the  defendants  to  pay 
over  to  the  registry  of  the  court  the  sum  of 
$42,297.50,  which  had  been  paid  to  defend- 
ants by  the  receiver.  This  order  was  diso- 
beyed, and  thereupon  the  complainants,  in 
September,  1877,  moved  the  defendants  to 
show  cause  why  they  and  each  of  them 
should  not  be  punished  for  disobedience  of 
the  order  as  for  a  contempt.  On  December 
8,  1877,  the  Supreme  Court  of  the  D^tiig^ 
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Columbia  inade  a  decree  tbat  "the  rtde  upon 
the  defendants  to  show  cause  wby  ttaey 
sbould  not  be  decreed  to  be  in,  and  punlsbed 
as  for,  a  contempt  of  court,  etc.,  be  made 
absolute,  and  tbat  tbe  said  McDonald  & 
Wbite  be  taken  and  deemed  to  be  in  cou- 
tempt  of  the  aforesaid  order."  The  decree 
then  proceeds:  "Unless  McDonald  &  White, 
within  six  days  from  the  entry  of  this  order, 
and  tbe  service  of  a  copy  thereof  upon  their 
solicitors,  shall  in  all  respects  comply  with 
the  said  order  of  June  19,  1877,  and  pay  into 
the  said  registry  of  this  court  the  sum  of 
$49,297.50,  the  answer  filed  by  them  in  the 
cause  shall  be  stricken  out,  and  that  this 
cause  proceed  as  if  no  answer  had  been  in- 
terposed." The  defendants  not  having  com- 
plied with  the  order,  the  answer  of  the  de- 
fendants was  stricken  out  and  removed  from 
the  files  of  the  court,  and  thereafter  the  cause 
was  proceeded  with  as  if  no  answer  had 
been  filed  in  tbe  case.  The  bill  was  thereup- 
on taken  as  confessed,  and  decree  rendered 
against  defendants,  and  thereafter  came  to 
the  Supreme  CJourt  of  the  United  States  by 
writ  of  error.  Upon  this  state  of  facts  the 
Supreme  Court  tn  passing  upon  the  case  uses 
this  language:  "In  the  view  we  take  of  the 
case,  even  conceding  that  the  statute  does 
not  limit  their  authority,  and  hence  that  the 
courts  of  tbe  District  of  Columbia  are  vested 
with  those  general  powers  to  punish  for 
contempt  which  have  been  usually  exer- 
cised by  courts  of  equity  without  express 
statutory  grant,  a  more  fundamental  ques- 
tion yet  remains  to  be  determined;  that  is. 
Whether  a  court  possessing  plenary  powers 
to  punish  for  contempt,  unlimited  by  statute, 
has  tbe  right  to  summon  a  defendant  to  an- 
swer, and  then,  after  obtaining  Jurisdiction 
by  the  summons,  refuse  to  allow  tbe  party 
summoned  to  answer  to  strike  his  answer 
from  the  files,  suppress  the  testimony  in  his 
favor,  and  condemn  him  without  considera- 
tion thereof  and  without  a  bearing,  on  the 
theory  that  he  has  been  guilty  of  a  contempt 
of  court.  The  mere  statement  of  this  proposi- 
tion would  seem,  In  reason  and  conscience, 
to  render  imperative  a  negative  answer.  The 
fundamental  conception  of  a  court  of  Justice 
IS  condemnation  only  after  hearing.  To  say 
that  courts  bave  inherent  power  to  deny  all 
right  to  defend  an  action  and  to  render  de- 
crees without  any  bearing  whatever  is,  in 
the  very  nattire  of  things,  to  convert  the 
court  exercising  such  an  authority  into  an 
instrument  of  wrong  and  oppression,  and  hence 
to  strip  It  of  that  attribute  of  Justice  upon 
which  the  exercise  of  Judicial  power  neces- 
sarily depends." 

To  much  the  same  effect  Is  the  case  of 
McVeigh  V.  United  States,  11  Wall.  259,  20 
L.  Ed.  80,  wherein  the  court  says:  "In  our 
Judgment  the  District  Court  committed  a 
serious  error  in  ordering  the  claim  and  an- 
swer of  the  respondent  to  be  stricken  from 
tbe  flies.  As  we  are  unanimous  in  this  con- 
clusion, our  opinion  will  be  confined  to  that 


subject  The  order  in  effect  (denied  tbe  re- 
spondent a  hearing.  It  is  alleged  that  be  was 
In  the  position  of  an  alien  eaemy,  and  hence 
could  have  no  locus  standi  in  tbat  forum. 
The  liability  and  the  right  are  inseparable. 
A  different  result  would  be  a  blot  upon  our 
Jurisprudence  and  civilization.  We  cannot 
hesitate  or  doubt  on  the  subject.  It  would 
be  contrary  to  tbe  first  principles  of  tbe  so- 
cial compact  and  of  the  right  of  administra- 
tion of  Justice."      -    •      •■    -•- 

Referring  to  the  above  case.  In  Windsor 
▼.  McVeigh,  93  U.  S.  274,  23  L.  Ed.  914, 
speaking  through  Mr.  Justice  Field,  the  court 
said:  "The  principle  stated  in  this  terse 
language  is  the  foundation  of  all  well-order- 
ed systems  of  Jurisprudence.  Wherever  one 
is  assailed  in  his  person  or  property  there 
he  may  defend,  for  tbe  liability  and  the  right 
are  inseparable.  This  is  a  principle  of  nat- 
ural Justice,  recognized  as  such  by  tbe  com- 
mon intelligence  and  conscience  of  all  na- 
tions. A  sentence  of  a  court  pronounced 
against  a  party  without  bearing  him,  or  giv- 
ing him  an  opportunity  to  be  heard,  is  not 
a  Judicial  determination  of  his  rights,  is  not 
entitled  to  respect  In  any  other  tribunal." 
I  This  case  of  Windsor  v.  McVeigh  was  an  ac- 
{  tion  of  ejectment  for  a  tract  of  land  situated 
In  the  city  of  Alexandria,  Va.  Under  tbe 
Act  of  Congress  of  June  17,  1862,  "to  sup- 
press Insurrection,  to  punish  treason  and  re- 
bellion, to  seize  and  confiscate  tbe  property 
of  rebels,  and  for  other  purposes,"  tbe  prop- 
erty bad  been  seized  by  tbe  marshal  of  the 
district,  and  a  libel  thereafter  filed  by  direc- 
tion of  tbe  Attorney  General,  setting  forth 
"that  the  owner  of  the  property  had,  since 
the  passage  of  the  act,  held  an  ofilce  of  honor 
and  trust  under  the  government  of  the  so- 
called  Confederate  States,  and  had  given 
aid  and  comfort  to  the  rebellion."  Upon 
this  libel  the  district  Judge  ordered  process 
I  of  monition  to  issue  as  prayed,  and  tbat  no- 
tice of  tbe  same  be  given  by  publication  in  a 
newspaper.  Publication  was  made  as  direct- 
ed, and  the  owner  of  tbe  property  appeared 
by  counsel,  and  filed  a  claim  to  the  property 
and  an  answer  to  tbe  libel.  Subsequently 
the  district  attorney  moved  that  tbe  claim 
and  answer,  and  the  appearance  of  the  re- 
spondent by  counsel,  be  stricken  from  the 
files,  on  the  ground  tbat  it  appeared  from  bis 
answer  tbat  be  was  at  the  time  of  filing  the 
same  "a  resident  within  the  city  of  Rich- 
mond, within  the  Confederate  lines,  and  a 
rebel."  This  motion  was  granted,  and  tbe 
claim  and  answer  ordered  to  be  stricken 
from  the  files,  and  the  court  thereupon  im- 
mediately ratered  a  decree  condemning  the 
property  as  forfeited  to  the  United  States. 
This  was  the  state  of  facts  upon  which  the 
court  was  passing  in  using  the  language 
above  quoted. 

It  will  be  observed  tbat  In  each  and  all 
these  cases  the  defendant  had  appeared  in 
due  and  proper  time,  and  filed  his  answer 
therein.    Ue  was  not  In  default,  and  he  was 
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not  before  the  court  asking  for  any  favor  at 
the  bands  of  the  court.  He  was  then  properly 
In  court,  and  standing  strictly  upon  hit  legal 
rights  In  reference  to  the  action  then  pending; 
and  In  which  he  had  been  summoned  to  ap- 
pear. He  bad  submitted  hlmBelf  and  his 
cause  to  the  jurisdiction  of  the  court,  and 
was  bound  by  any  action  It  might  take  In  re- 
gard thereto.  In  the  leading  case  of  Hovey 
V.  Elliott  the  case  had  been  at  Issue  for  near- 
ly two  years,  and  considerable  testimony  In 
the  case  had  been  taken  by  deposition,  before 
the  order  was  made  for  the  payment  of  mon- 
ey Into  the  registry  of  the  court;  the  non- 
compliance with  the  order  being  the  sole 
cause  and  only  excuse  for  the  court  striking 
out  his  answer  and  tlie  evidence  taken  in 
his  behalf,  declaring  the  case  in  default  and 
ordering  all  proceedings  on  the  part  of  de- 
fendants in  the  case  to  be  perpetually  stay- 
ed. In  concluding  Its  decision  In  that  case 
the  court,  after  pointing  out  the  salient  fea- 
tures of  the  case,  concludes  its  opinion  in 
these  BUggeetive  words,  "and  our  opinion  is 
therefore  exclusively  confined  to  the  case  be- 
fore us." 

It  Is  most  apparent  that  the  facts  In 
that  case  were  widely  and  radically  difCerent 
from  those  in  the  case  at  bar.  In  that  case 
a  good  and  sufUcIent  answer  had  been  filed 
in  due  and  proper  time.  In  this  case  no  an- 
swer had  been  filed  or  tendered,  and  no  In- 
timation given  the  court  that  the  answer  de- 
sired to  be  filed  would  have  constituted  any 
defense  to  the  action  if  it  had  been  admitted. 
In  that  case  a  large  amount  of  testimony  on 
the  part  of  defendant  had  been  taken  by 
depositions  and  was  on  file  with  the  court, 
and  after  all  this  had  been  done  the  order  for 
the  payment  of  money  Into  the  registry  of 
the  court  was  made.  In  this  case  no  testi- 
mony had  been  taken,  the  order  for  the  pay- 
ment of  alimony  was  made  at  the  time  of 
filing  the  petition,  and  defendant  has  never 
appeared  In  the  case  except  to  ask  leave  to 
file  an  answer  without  any  explanation  or 
excuse  for  his  disregard  of  the  order,  and 
without  alleging  or  ever  pretending  that 
he  had  any  meritorious  defense  to  the  ac- 
tion. It  mnst  be  readily  seen  that  in  Hovey 
V.  Elliott  the  defendant  was  not  only  rightful- 
ly In  court  but  be  had  certain  existing  and 
established  rights  there,  and  these  rights 
were  not  merely  denied,  but  they  were  swept 
away  by  the  arbitrary  order  of  the  court,  on 
the  theory  of  thereby  punishing  him  for  con- 
tempt. In  this  case  defendant  had  never 
been  in  court,  but  had  willfully  refused  to 
appear  therein,  or  to  give  the  slightest  heed 
to  the  proceedings  therein.  In  that  case  the 
defendant  was  asking  no  favor  or  indulgence 
of  the  court  In  this  case  he  Is  in  default 
and  moving  the  court  to  grant  him  both 
favor  and  indulgence,  to  wit  leave  to  appear 
and  answer  ont  of  time,  because  of  his  will- 
ful refusal  to  appear  when  summoned.  In 
that  case  the  order  was  to  punish  the  con- 
toupt    In  this  case  the  order  la  a  condition 


to  granting  the  favor.  Ko  doubt  there  is 
languago  In  the  case  which  by  analogy  may 
be  applied  to  the  case  before  ns,  but  when 
it  Is  remembered  the  court  expressly  limits 
the  decision  to  tlie  case  then  before  it  it  is, 
to  say  the  least  extremely  doubtful  whether 
the  case  furnishes  any  authority  In  a  case 
such  as  is  presented  by  this  record.  Most 
certainly  the  case  was  not  presented  upoc 
the  same  state  of  facts  as  those  presented  la 
this  case,  and  is  therefore  not  an  authority 
in  point  in  this  case,  either  upon  the  facts  or 
the  subject-matter  of  the  action.  We  cannot 
better  at  once  express  our  approval  of  the  de- 
cision In  that  case,  and  our  dissent  from  its 
application  to  the  case  before  ns,  than  by 
quoting  the  remarks  of  Lord  Halsbury  under 
somewhat  similar  circumstances,  in  the  case 
of  Quinn  v.  Leatham  (1901)  A.  O.  495,  where- 
in he  said:  "Every  judgment  must  be  read 
as  applicable  to  the  piarticular  facts  proved, 
or  assumed  to  be  proved,  since  the  generality 
of  the  expressions  which  may  be  foimd  there 
are  not  Intended  to  be  expositions  of  the 
whole  law,  but  governed  and  qualified  by  the 
particular  facts  of  the  case  in  which  such 
expressions  are  to  be  found" — and  again, 
"that  a  case  is  only  an  authority  for  what  It 
actually  decides." 

In  the  cases  of  McVeigh  v.  United  States, 
11  Wall.  259,  20  L.  Ed.  80,  and  Windsor  v. 
McVeigh,  93  U.  S.  274,  23  L.  Ed.  914,  which 
were  cases  arising  under  the  act  of  Congress 
for  the  confiscation  of  the  estates  of  "rebels," 
the  property  of  the  defendants  had  been  at- 
tached by  the  sheriff,  and  a  monition  Issued  to 
the  owners  to  show  cause  why  the  estates 
should  not  be  confiscated  by  the  government 
and  to  this  order  the  defendants  appeared  and 
answered,  setting  up  title  to  the  property, 
and  denying  the  right  of  the  government  to 
seize  the  same.  The  motion  to  strike  ont  the 
answers  alleged  that  defendants  were  rebels 
and  alien  enemies,  and  therefore  had  no 
right  to  be  heard  In  defense  of  the  action. 
This  motion  was  sustained,  and  the  answers 
stricken  out  and  all  rights  to  defend  the  ac- 
tions denied  them.  To  this  argument  the  Su- 
preme Court,  in  delivering  its  opinion,  re- 
plied: "The  order  In  effect  denied  the  re- 
spondent a  hearing.  It  is  alleged  he  was  in  the 
position  of  an  alien  enemy,  and  could  have  no 
locus  standi  in  that  forum.  If  assailed  there 
he  could  defend  there.  The  liability  and  the 
right  are  inseparable."  And  later  on  In  the 
decision  the  court  adds:  "It  is  difficult  to 
speak  of  a  decree  thus  r^idered  with  modera- 
tion; it  was  in  fact  a  mwe  arbitrary  edict, 
clothed  in  the  form  of  a  judicial  sentence." 
This  comprehensive  language  finds  justifica- 
tion in  the  extraordinary  circumstances  of 
the  cases  then  before  it  and  must  be  read  as 
applicable  to  the  facts  then  being  consider- 
ed. In  neither  is  there  any  fact  or  circum- 
stance common  to  the  case  now  under  con- 
sideration. In  each  oC  thesis  instances  the 
party  appeared  in  propet  time  and  filed  his 
answer.    Be  came  Into  court  at  a  time  jrli^ 
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be  had  a  legal  right  to  come,  and  therefore 
had  a  legal  right  In  the  court  at  the  time  he 
was  ButumarUy  dismissed  therefrom. 

The  case  of  Foley  t.  Foley  (Cal.)  S2  Pae. 
122,  65  Am.  St.  Rep.  147,  is  also  relied  upon 
by  plaintiff  In  error  as  an  authority  against 
the  Judgment  entered  in  this  case.  That 
was  an  action  for  dlToree,  and  In  that  respect 
In  point  In  this  case.  But  the  statement  of 
facta  reads:  "The  defendant  Foley  Interpos- 
ed a  demurrer  to  the  complaint;  but  the 
court,  on  motion  of  plaintiff,  struck  out  his 
demurrer,  and  gave  Judgment  against  him,  as 
by  default,  for  his  failure  to  pay  certain  ali- 
mony ordered  by  the  court,  and  for  neglect 
and  refusal  to  subscribe  bis  deposition  taken 
In  the  action."  It  will  thus  be  seen  the  de- 
fendant In  that  case  was  not  in  default,  but 
was  In  court  in  proper  time  and  standing  on 
his  legal  right,  asking  no  favor  of  tbe  court 
heyond  what  the  law  gave  him,  and  that 
these  were  arbitrarily  brushed  aside  on  the 
theory  of  thereby  punishing  him  for  the  con- 
tempt In  tbe  case  at  bar  defendant  was 
never  In  court,  save  to  ask  leave  of  the  court 
to  file  an  answer  out  of  time,  and  this  request 
was  granted,  and  he  was  given  seven  days  In 
which  to  flie  bis  answer,  on  condition  that  he 
now  comply  with  the  former  order  of  tbe 
court  It  la  not  claimed  that  the  condition 
which  tbe  court  attached  to  granting  him  the 
favor  asked  was  onerous,  unreasonable,  or 
Impossible  of  performance  by  defendant  and 
therefore  an  abuse  of  discretion ;  neither  was 
any  answer  tendered  in  tbe  case,  nor  any 
claim  presented  to  the  court  in  any  form  de- 
manding the  right  which  Is  now  for  the  first 
time  presented  by  the  defendant  Had  tbe 
claim  which  is  now  presented  In  this  court 
and  urged  with  so  much  tenacity  been  pre- 
sented to  the  court  below,  it  may  well  be  that 
tbe  trial  court  would  have  modified  the  condi- 
tions attached  to  leave  to  answer,  or  have 
granted  the  leave  without  condition.  Only  in 
extraordinary  cases  will  this  court  reverse  the 
order  or  ruling  of  a  trial  court  where  the  ques- 
tion upon  which  tlie  reversal  is  sought  was 
never  submitted  or  suggested  to  that  court 
It  must  not  be  forgotten  that  defendant's 
answer  was  not  stricken  out;  it  was  not  re- 
fused, and  the  only  cause  or  ground  of 
complaint  now  Is  that  the  condition  attached 
to  the  favor  of  the  court  in  granting  leave  to 
answer  was  beyond  the  limits  of  its  power. 

The  powers  and  authority  of  the  varlom 
courts  of  this  territory  are  specifically  desig- 
nated In  section  0  of  the  organic  act  wherein 
It  is  provided,  inter  alia:  "And  said  Su- 
preme and  District  Courts  shall  possess 
chancery  as  well  as  common-law  Jurisdiction, 
and  authority  for  redress  of  all  wrongs  com- 
mitted against  the  Constitution  or  laws  of 
the  United  States  or  of  the  territory  affecting 
persons  or  property."  This  Is  undoubtedly  a 
delegation  of  chancery  power  and  authority 
to  the  Supreme  and  District  Courts  of  this 
territory,  as  broad  and  comprehensive  as  that 
possessed  by  the  chancery  courts  of  England, 


and  beyond  all  question  confers  po>wer  In 
those  courts  over  the  process,  orders,  or  Judg- 
ments by  them  entered,  and  authorizes  the 
exercise  by  them  of  a  sound  discretion  in  the 
manner    and    form    of   proceedings    therein. 

In  view  of  tbe  financial  condition  of  the  de- 
fendant we  do  not  think  that  the  terms  im- 
posed by  the  court  upon  the  plaintiff  In  error 
as  prerequisite  to  filing  his  answer  were  un- 
reasonable or  burdensome  for  the  defendant 
to  have  complied  with.  Plaintiff  in  error 
made  no  effort  to  show  or  even  complain  that 
the  amount  was  excessive,  or  that  he  was 
unable  to  pay,  nor  did  he  ever  claim  that  he 
had  any  defense  to  the  merits  of  the  action. 
Under  the  facts  tn  this  case  we  do  not  think 
there  was  any  abuse  of  discretion  on  the  part 
of  the  trial  court  in  Imposing  the  terms  It 
did  as  a  condition  to  defendant  filing  his  an- 
swer In  the  case.  It  is  impossible  to  read 
this  record  and  not  be  convinced  that  the 
plaintiff  in  error  willfully  and  intentionally 
set  the  trial  court  at  defiance,  and  both  In- 
tended and  attempted  to  evade  and  disregard 
any  order  or  decree  tbe  court  might  make  In 
tbe  case.  See  Maharry  v.  Maharry,  6  Okl. 
871,  47  Pac  1051. 

We  find  CO  error  in  the  record,  and  the  de- 
cree of  the  court  below  will  be  afilrmed. 
All  the  Justices  concurring,  except  BUB- 
FORD,  C.  J.,  who  tried  the  cause  below,  not 
slttlns. 


(30  Utab,  22) 

STATE   V.    OVERSON. 

(Supreme  Court  of   Utah.    Jan.  4,   lOOe.) 

Cbiminai.   Law— GntcuifSTANTiAi.   S^tidbncs 

— INSTBUCTIONS— DUTT  TO  Chabob. 

Where,  in  a  prosecution  for  cattle  theft  de- 
fendant admitted  that  be  bad  the  cattle  in 
his  possession,  and  it  \ra8  proved  that  the  own- 
ers never  sold  or  disposed  of  them,  bat  that 
defendant  drove  them  away  and  sold  them  to 
bntcherg,  and  he  testified  that  he  purchased 
the  cattle  from  a  stranger  and  made  an  at- 
tempt to  flee  from  arrest,  it  was  not  error  to 
refuse  to  charge  specifically  on  circumstantial 
evidencB ;  the  court  having  charged  that  If 
the  jury  believed  beyond  a  reasonable  doubt 
that  defendant  purchased  the  cattle,  they  should 
find  him  not  guilty. 

[Bid.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  S  1883.] 

Straup,  J.,  dissenting. 

Appeal  from  District  Court  Fifth  District; 
John  F.  Ghidester,  Judge. 

James  Overson  was  convicted  of  grand  lar- 
ceny, and  be  am)ealai    Affirmed. 

A.  J.  Weber,  for  appellant  M.  A.  Breeden, 
Atty.  Oen.,  for  tbe  State. 

BARTCH,  O.  J.  Tbe  defendant  was  pros- 
ecuted for  and  convicted  of  grand  larceny. 
Upon  being  sentenced  to  a  term  of  imprison- 
ment In  the  penltentlaiy,  he  appealed  to  this 
court  and  has  assigned  various  errors. 

It  appears  from  tbe  Information  that  be 
was  charged  with  having  stolen  two  heifers 
on  July  16,  1904.  The  evidence  shows  that 
one  9f   tbe   heifen   was  the  propertr    of 
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Charles  A.  Memmott  and  the  other  of  Samuel 
Memmott,  and  that  no  disposition  of  tbem 
was  ever  made  or  authorized  by  the  owners. 
On  July  17,  1904,  the  defendant,  assisted  by 
another  man,  drove  the  heifers  with 
other  cattle  to  Eureka,  and  on  the  next  day 
sold  them  to  butchers.  The  hides  of  the  stol- 
en cattle  were  produced  in  court,  at  the  trial, 
and  Identified  by  the  owners.  The  defendant 
testified  that,  on  July  12,  1904,  he  purchased 
the  heifers  of  a  stranger;  and  Charles  A. 
Memmott  testified  that  he  last  saw  one  of 
them  bebseen  July  12  and  14,  1904.  There 
is  also  testimony  tending  to  show  that  the 
defendant  attempted  to  flee  from  arrest,  and 
that,  after  his  arrest,  he  admitted  that  he 
made  such  attempt  Counsel  for  the  appel- 
lant does  not  claim  that  the  evidence  is  insuf- 
ficient to  sustain  the  conviction,  but  insists 
that  there  is  no  direct  proof  of  a  felonious 
taking  and  appropriation  of  the  property; 
that  there  Is  simply  proof  of  circumstances 
tending  to  show  such  a  taking  and  appro- 
priation; and  that,  therefore,  the  court  erred 
in  refusing  to  instruct  the  jury  specifically 
upon  circumstantial  evidence. 

This  Is  the  appellant's  principal  contention, 
and  we  are  of  the  opinion  that,  under  the 
facts  and  circumstances  in  evidence.  It  is  not 
well  founded.  It  Is  doubtless  true  that,  in  a 
criminal  case,  where  a  conviction  Is  sought 
alone  upon  proof  of  circumstances,  it  becomes 
the  duty  of  the  court  to  instruct  the  jury  up- 
on the  question  of  circumstantial  evidence, 
and  that  a  refusal  to  do  so  may  constitute 
reversible  error.  And  this  Is  true,  as  to 
many  cases,  even  where  there  is  some  direct 
evidence,  but  where  the  prosecution  relies 
upon  circumstances  for  a  conviction.  In  all 
such  cases  the  court  should  charge  the  Jury 
as  to  the  law  applicable  to  the  circumstances 
in  evidence,  but  no  particular  form  of  words 
Is  necessary.  If  the  law  is  applied  to  the 
facts  and  circumstances  shown  by  the  proof. 
In  language  intelligible  to  the  Jury,  It  Is  suf- 
ficient The  case  at  bar  Is  not  such  a  one 
as  to  render  an  Instruction  upon  the  ques- 
tion of  circumstantial  evidence.  In  the  usual 
form,  or  in  the  form  requested  by  the  appel- 
lant. Indispensable.  Here  the  defendant  ad- 
mits that  he  had  the  property,  the  subject 
of  the  larceny.  In  his  possession,  and  that  he 
came  into  possession  of  It  on  a  certain  day, 
while  the  proof  shows  that  the  owners  never 
sold  or  disposed  of  It  and  that  the  defendant 
drove  the  heifers  away  and  sold  tbem  to 
butchers.  Then,  in  explanation  of  his  pos- 
session and  appropriation  of  the  stolen  proi)- 
erty,  the  defendant  testified  that  he  purchas- 
ed It  of  a  stranger.  This  raised  the  decisive 
question  in  the  case,  for,  if  In  fact  he  had  pur- 
chased the  property  In  good  faith,  his  taking 
and  possession  would  not  have  been  felon- 
ious. His  evidence  of  purchase  tended  to 
negative  any  Intent  to  steal,  and  constituted 
an  important  and  controlling  circumstance. 
This  was  specifically  submitted  to  the  jury, 
as  f  -Uows :    "U«i)tlei>ien  of  the  jury,  tiiere 


is  some  evidence  In  this  case  that  tends  to 
show  that  the  defendant,  James  Oversou, 
bought  the  two  heifers  referred  to  by  the  wit- 
nesses In  this  case,  the  same  being  the  two 
heifers  that  were  sold  by  the  defendant  at 
Eureka  in  July,  1904,  of  a  man  by  the  name 
of  Jackson.  Xou  are  therefore  Instructed 
that  If  you  believe,  or  have  a  reasonable 
doubt  as  to  whether  or  not  the  defendant 
bought  the  said  heifers  of  Jackson,  then,  and 
in  that  event  you  should  find  the  defendant 
not  guilty."  The  question  of  purchase  was 
thus  submitted  to  the  jury  in  plain  language, 
and  the  court  had  previously  in  its  charge 
iraintcd  out  to  them  the  material  allegations 
in  tlie  information,  and  Iiad  charged  them 
that  If  the  state  had  failed  "to  prove  any  one 
or  more  of  the  material  allegations"  to  their 
"satisfaction  beyond  a  reasonable  doubt," 
they  must  acquit  the  defendant  The  court 
also  charged  the  jury  as  to  the  presumption 
of  Innocence,  and  upon  the  question  of  rea- 
sonable doubt  In  fact  the  charge  appears 
to  cover  every  material  element  in  the  case, 
and  is  as  favorable  to  the  prisoner  as  he  had 
a  right  to  request.  The  charge  as  a  whole 
submitted  the  case  plainly  and  fairly  to  the 
jury,  and  therefore  the  mere  fact  that  the 
court  refused  to  charge  upon  the  question 
of  circumstantial  evidence,  in  the  manner  or 
form  requested  by  the  defense,  cannot  under 
the  facts  and  circumstances  shown  by  the  rec- 
ord, avail  the  prisoner  upon  appeal ;  his  rights 
not  appearing  to  have  been  prejudiced  by  the 
court's  refusal.  The  duty  of  the  court  in 
this  regard  was  performed  by  Instructing  the 
jury  upon  the  Ibw  applicable  to  this  particu- 
lar case  In  plain  and  intelligible  language. 
Other  courts,  in  similar  cases,  have  ruled 
likewise.  Brady  v.  Commonwealth,  74  Ky. 
282;  Solander  v.  Pei^le,  2  Colo.  48;  Jones 
V.  State,  61  Ark.  88,  32  S.  W.  81;  State  r. 
Seymour,  94  Iowa,  699,  63  N.  W.  661. 

There  are  other  assignments  of  error,  but, 
upon  careful  examination,  we  are  of  the 
opinion  tt>at  none  of  tbem  are  well  taken, 
and  that  separate  discussion  of  them  Is  not 
important.  We  find  no  reversible  error  In 
the  record. 

The  judgment  is  aflBrmed. 

Mccarty,  J.,  concurs. 

STRAUP,  J.  (dissenting).  It  Is  admitted 
that  there  is  no  direct  evidence  of  taking  by 
the  defendant  To  establish  a  felonious 
taking  by  him  the  prosecution  depended  en- 
tirely upon  circumstances — recent  possession, 
an  unsatisfactory  explanation,  and  an  at- 
tempted flight  Though  requested  so  to  do,  the 
court  declined  to  charge  on  the  subject  of  cir- 
cumstantial evidence.  The  prevailing  opinion 
concedes  that  the  court  should  do  so,  when 
circumstances  are  relied  upon  for  a  convic- 
tion ;  but  It  is  said  It  was  here  rendered  un- 
neces-sary  because  of  the  defendant's  admit- 
ting possession  of  the  alleged  property  by  his 
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therefore  the  decisive  gneatloo  tn  the  case 
was  whether  the-  defendant  purchased  the 
property  In  good  faith.  The  point  of  Inquiry 
Is  not  as  to  sufficiency  of  evidence  to  con- 
vict, but  as  to  whether  the  trial  court  should 
have  charged  the  jury  on  the  subject  or  law 
of  circumstantial  evidence.  The  decisive 
question  In  the  case  was  not  whether  the  de- 
fendant purchased  the  cattle  as  claimed  by 
him,  but  whether  he  feloniously  stole,  took, 
and  drove  them  away.  Though  the  Jury 
may  have  believed,  as  they  evidently  did,  that 
the  defendant's  explanation  of  purchase  was 
untrue  or  unsatisfactory,  still,  to  convict  hlni, 
they  were  required  to  And  him  guilty  of  a 
felonious  taking.  The  defendant's  recent  pos- 
session of  the  property,  his  untruthful  or  un- 
satisfactory explanation  thereof,  are  but  cir- 
cumstances from  which  may  be  Inferred  the 
felonious  taking  by  him.  They  may  be  suffi- 
cient to  convict  him  of  the  larceny,  but  to  be 
so  the  Jury  must  not  only  find  the  truth  of 
the  circumstances,  but  also  tliat  they  estab- 
lished the  felonious  taking  by  the  defendant 
beyond  a  reasonable  doubt 

Before  It  can  be  said  that  drcumstances 
prove  anything,  they  must  agree  with  and 
support  the  hypothesis  which  they  are  ad- 
duced to  i^ove ;  and  in  a  criminal  case  they 
must  not  only  concur  to  show  the  defendant's 
guilt,  but  they  must  be  inconsistent  with  any 
other  reasonable  conclusion;  they  must  not 
only  be  consistent  with  and  point  to  his  guilt, 
but  tbey  must  be  Inconsistent  with  his  In- 
nocence. When  a  conviction  is  dependent  up- 
on circumstantial  evidence,  it  is  important 
that  the  Jury  should  properly  be  guided  on 
the  principles  or  rules  applicable  to  this  char- 
acter of  evidence,  or,  as  it  is  sometimes  called, 
the  law  of  circumstantial  evidence;  and  in 
most  Jurisdictions  it  is  held  that  it  Is  the 
duty  of  the  court  to  charge  thereon  when  re- 
quested so  to  do.  Such  has  been  the  holding 
of  this  court  People  v.  Scott  10  Utah,  217, 
37  Pac.  335;  York  v.  State  (Tex.  Cr.  App.) 
61  8.  W.  128 ;  Arismendls  v.  State  (Tex.  Cr. 
App.)  54  S.  "W.  601;  Wallace  v.  State  (Tex. 
Cr.  App.)  66  S.  W.  1102 ;  State  v.  Andrews 
(Kan.  Sup.)  61  Pac.  808;  State  v.  Hunter,  50 
Kan.  302,  32  Pac.  87;  People  v.  Murray,  72 
Mich.  10,  40  N.  W.  29;  Fuller  v.  State  (Tex. 
App.)  7  S.  W.  330;  Boyd  v.  State  (Tex.  App.) 
6  S.  W.  854.  In  Wallace  v.  State,  supra,  It 
was  said :  "Possession  alone  Is  relied  upon  to 
prove  Inferentlally  the  original  fraudulent 
taking.  This  being  true,  the  court  should 
have  charged  on  the  law  of  circumstantial 
evidence."  In  York  v.  State,  supra :  "Where 
the  original  taking  Is  to  be  inferred  from 
the  fact  of  subsequent  possession  of  alleged 
stolen  property,  it  Is  a  case  of  circumstantial 
evidence.  Appellant  excepted  to  the  failure 
of  the  court  to  give  this  in  charge  to  the 
Jury.  This  error  alone  demands  a  reversal 
of  the  Judgment"  In  Fuller  v.  State,  supra : 
"This  conviction  Is  founded  wholly  upon  cir- 
cumstantial evidence,  and  the  trial  Judge 
omitted  to  Instruct  the  Jury  in  relation  to  that 


character  of  evidence.  This  is  error  for 
which  the  conviction  must  be  set  aside."  In 
State  V.  Andrews,  supra.  It  was  held  error  for 
which  the  Judgment  was  reversed  to  refuse 
the  following  request:  "In  order  to  convict 
on  circumstantial  evidence,  not  only  the  cir- 
cumstances must  all  concur  to  show  that  the 
defendant  committed  the  crime,  but  they  must 
be  inconsistent  with  any  other  rational  con- 
clusion." 

Here  one  of  the  requests  was  In  the  lan- 
guage of  that  In  State  v.  Andrews.  Another 
embodied  that  feature,  as  well  as  the  one  that 
the  Jury,  to  convict  the  defendant  on  circum- 
stantial evidence,  must  not  only  find  the 
truth  of  the  circumstances,  but  also  that  they, 
when  alone  relied  upon  for  a  conviction,  must 
establish  the  guilt  of  the  defendant  beyond 
a  reasonable  doubt  The  requests  were  In 
accordance  with  the  law  as  announced  In 
People  V.  Scott  supra,  and  in  State  v.  Hayes, 
14  Utah,  118,  46  Pac.  752.  In  the  cited  case 
from  the  Kentucky  court  it  Is  held  that  the 
court  should  not  at  all  charge  on  circum- 
stantial evidence,  because  to  do  so  Is  char- 
ging on  the  weight  of  a  particular  species  of 
evidence.  That  holding  Is  not  In  harmony 
with  the  prevailing  opinion,  nor  with  the 
holding  of  the  prior  decisions  of  this  court 
nor  with  many  courts  of  other  Jurisdictions. 
The  cited  cases  from  Arkansas  and  Iowa  are 
cases  where  the  court  In  substance  charged, 
as  was  requested,  on  the  question  of  circum- 
stantial evidence.  Here  the  court  did  not  In 
substance  or  at  all  charge  on  the  subject  but 
wholly  refused  to  do  so.  It  will  not  suffice 
to  say  such  an  Instruction  was  rendered  un- 
necessary because  of  the  defendant's  explana- 
tion or  attempted  account  of  his  possession. 
By  so  doing  he  did  not  admit  a  felonious  or 
otherwise  wrongful  taking,  or  any  taking 
from  the  alleged  owner.  Notwithstanding 
such  explanation,  the  felonious  taking  still 
rested  upon  the  Inference  to  be  drawn  ftom 
the  clrcumstaur«s  of  possession  as  explained. 
By  reason  of  the  explanation,  the  character  of 
circumstantial  evidence  was  not  converted 
into  that  of  direct  evidence.  Nor  can  It  be 
said,  because  the  court  charged  If  the  Jury 
had  a  reasonable  doubt  as  to  the  fact  of  the 
defendant's  purchase  they  should  acquit  him, 
such  was  charging  them  as  to  the  character 
or  law  of  circumstantial  evidence.  At  most 
It  was  merely  charging  as  to  that  particular 
circumstance,  but  not  as  to  the  principles  of 
circumstantial  evidence.  As  to  the  rules  ap- 
llcable  to  this  character  of  evidence,  the  Jury 
was  left  imaided.  Nor  was  the  error  oc- 
casioned by  this  omission  cured  by  charging 
ou  the  reasonable  doubt,  presumption  of  in- 
nocence, alibi,  the  essential  Ingredients  of 
larceny,  and  the  like.  Instructing  on  these 
matters  was  not  In  substance  Instructing  the 
Jury  with  respect  to  the  rules  applicable  to 
the  principles  or  character  of  circumstantial 
evidence.  The  court  having  failed  to  so  in- 
struct the  Jury,  they  may  have  fallen  Into 
the  error  that  the  guestlon  of  ^t^cjej^g^^ 
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purchase  was  decisive  of  the  case ;  that  Is  to 
say,  If  he  purchased  the  cattle,  he  was  in- 
nocent, If  he  did  not,  he  was  guilty.  Thia 
well  illustrates  the  rule  that  to  convict  on 
circumstantial  evidence  the  circumstances 
must  not  only  be  found  to  be  true,  but  that 
they  must  also  establish  the  guilt  of  the  ac- 
cused beyond  a  reasonable  doubt.  Applying 
It  here,  the  Jury  was  not  only  required  to  find 
that  the  defendant  did  not  purchase  the  cattle, 
but  also  that  such  circumstance  (together 
with  all  other  circumstances  in  the  case)  es- 
tablished beyond  a  reasonable  doubt  the  fe- 
lonious taking  by  the  defendant 

What  this  court  said  in  People  v.  Scott, 
supra,  in  speaking  of  circumstantial  evidence, 
equally  well  applies  here:  "A  jury  of  In- 
experienced laymen  could  hardly  be  expected 
to  apply  the  rules  applicable  to  this  class  of 
testimony  without  some  assistance  from  the 
court."  .The  unlearned,  and  even  sometimes 
the  learned,  are  prone  to  draw  inferences 
from  presumptions,  and,  generally,  If  not 
warned,  will  most  likely  draw  a  certain  con- 
clusion from  facts  and  circumstances  if  they 
but  agree  with  and  support  the  hypothesis 
which  they  are  adduced  to  prove,  without  al- 
so taking  into  consideration  whether  any 
other  conclusion  can  reasonably  be  drawn 
ther^rom.  In  a  criminal  case  the  jury  should 
therefore,  in  efCect,  be  told  that  the  chain 
of  circumstances  must  be  complete  and  un- 
broken; that  the  circumstances  must  be  plain- 
ly and  certainly  proved;  that  they  must  not 
only  be  consistent  with  the  hypothesis  of 
guilt,  but  that  they  must  also  lie  Inconsistent 
with  the  hypothesis  of  innocence;  or,  as  it 
is  sometimes  expressed,  every  fact  or  cir- 
cumstance from  which  an  inference  of  guilt 
is  drawn  must  be  not  only  consistent  with 
the  hypothesis  of  guilt,  but  must  also  be  in- 
consistent with  the  hypothesis  of  innocence. 
Unless  80  warned  there  is  danger,  as  express- 
ed by  Mr.  Colby  (2  Colby,  Crim.  L.  175),  "of 
incorrect  inferences  and  illogical  conclusions 
from  Jurors  not  accustomed  to  close  habits 
of  reasoning,  where  the  processes  of  inference 
and  deduction  are  exercised,  either  upon 
several  circumstances  or  even  a  single  one^ 
remote  from  the  main  fact  sought  to  be  es- 
tablished." 

The  defendant  also  requested  a  charge  to 
the  effect  that  he  could  not  be  convicted  of 
larceny,  if  the  Jury  tielieved  him  guilty  only 
of  having  received  stolen  property.  The  court 
not  only  refused  the  request,  but  wholly  fail- 
ed to  charge  on  the  subject.  There  was  evi- 
dence in  the  case  to  which  such  a  charge  was 
applicable.  It  is  readily  conceivable  that, 
among  the  inferences  drawn  or  claims  made, 
there  might  be  the  one  that  Jackson  commit- 
ted the  larceny.  The  defendant  having  ac- 
counted for  his  possession  through  a  purchase 
from  him,  in  the  absence  of  instructions,  the 
Jury  may  have  believed,  though  the  defendant 
liad  no  connection  with  or  complicity  In  the 
taking,  that  he,  having  received  the  property 
knowing  it  to  have  tieen  stolen  and  accepting 


the  fmlts  of  the  fraudulent  taking,  was  there- 
fore equally  guilty  with  Jackson  of  larceny. 
It  was  therefore  the  duty  of  the  court  to 
point  out  to  the  Jury  the  distinction  between 
the  crime  of  larceny  and  that  of  receiving 
stolen  property;  for,  in  the  langniage  of  the 
court  in  Boyd  v.  State,  supra:  "Without  a 
very  clear  and  positive  understanding  of 
this  principle  of  law,  i|t  is  manifest  that  an 
ordinary  Jury  would  be  misled  as  to  the 
character  and  weight  to  be  attached  to  the 
subsequent  inculpatory  acts  of  the  defend- 
ant, though  not  connected  with  the  original 
taking." 

For  these  reasons  I  think  the  conviction 
should  be  set  aside  and  a  new  trial  granted. 


ANDERSON   v.   HAITrinjfeBN   MERCAN- 
TILE CO. 
(Supreme  Court  of  Utah.    Jan.  10,  1906.) 

1.  Appeal — Extension  of  Tuie  by  Stipuia- 

TION— VAI-tDITTr. 

Under  Rev.  St.  1898,  i  8301,  providing 
thftt  an  appeal  may  b«  taken  within  six  moatha 
from  the  entry  of  r  judgment  or  order  appealed 
from,  and  section  3^9,  providing  that  tLe  tim» 
for  doing  certain  acts  allowed  by  this  Code, 
not  spedfyin?  the  taking  of  appeals,  may  b« 
cacteoded  by  tlie  coort  in  which  the  action  is 
pending,  on  good  cause  shown,  etc.,  parties  can- 
not by  stipulation  extend  the  time  m  which  to 
appeal.* 

2.  SAICE — JtTRISDICTIOSr. 

The  flUng  and  service  of  a  notice  of  appeal 
within  the  time  reqnired  by  law  is  esBential  to 
clothe  the  Supreme  Court  with  jnrisdiction  to 
adjudicate  whatever  questions  are  properly 
raised  by  the  appeal. 

S.  Sake  —  CoirpERRnro  Jurisdiction  —  Coif- 
axirr  of  Pasties. 

Consent  by  way  of  stipulations  of  connsel 
made  in  behalf  of  the  parties  to  an  action  or 
otherwise  cannot  confer  jnrisdiction  when  with- 
out It  there  would  have  been  none.t 

Appeal  from  District  Court,  Third  District; 
C.  W,  Morse,  Judge. 

Action  by  Andrew  P.  Anderson  against  H. 
Halthusen  Mercantile  Company.  From  an 
order  granting  a  motion  for  nonsuit  and 
denying  a  motion  for  a  new  trial,  plaintiff 
appeals.  Appeal  dismissed.  Judgment  af- 
firmed. 

At  the  time  of  bearing  the  arguments  in 
the  case,  a  verbal  order  was  made  and  enter- 
ed on  the  minutes  of  the  court  dismissing 
the  appeal ;  but  It  was  deemed  proper.  In 
i^er  to  settle  the  practice  respecting  ap- 

•  Ifount  V.  Simons,  8  Utah,  230,  5  Pae.  683 ;  Header- 
son  T.  Barnes,  37  Utah,  348,  75  Pac.  7J9;  Snow  T. 
Rich,  21  Utah,  123,  81  Pac.  338;  Stoll  v.  Mining  Co., 
a  Utah.  271,  87  Pac.  289;  Orchard  Co.  t.  Hauler,  IS 
Utah,  SOe,  »  Pac.  811;  Watson  v.  Mayberry,  li 
Utah,  28S,  49  Pac.  479;  BIyth  £  Fargo  v.  Swenson, 
U  Utah,  84S,  41  Pac.  1027:  Jones  v.  Insurance  Co., 
U  Utah,  2U,  47  Pac.  74;  Voorhees  v.  MantI  City.  13 
Utah,  436,  45  Pac.  504  ;  Hanks  v.  Matthews,  8  Utah, 
181,  80  Pac.  504 ;  Cattle  Co.  v.  Hurdock,  8  UUh.  497, 
33  Pac.  181 ;  Brough  T.  Mlghell,  8  Utah,  817,  28  Pac. 
673. 

tDavldson  v.  Munsey,  27  Utah,  87,  74  Pac  431: 
Btat«  V.  Mortenson,  26  Utah,  312.  73  Pac.  562.  «3^ 
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peals,  to  make  a  fornuil  statement  of  the 
grounds  tberefor. 

Zane  Sc  Strlngfellow,  fok*  appellant  Pow- 
ers &  Marloneanx,  for  appellee. 

HOWBLIj,  District  Judge.  This  case  Is 
before  ttae  court  on  an  appeal  from  an  order 
of  the  trial  court  granting  a  motion  for 
a  nonsuit  herein,  and  dismissing  the  case, 
and  from  an  order  of  said  court  denying  a 
motion  for  a  new  trial.  The  motion  for  a 
nonsuit  was  granted,  and  the  case  dismissed 
on  June  10,  1901.  The  motion  for  a  new 
trial  was  denied  May  18,  1903.  The  notice 
of  appeal  from  the  order  granting  the  mo- 
tion for  a  nonsuit  and  denying  the  motion 
for  a  new  trial  was  served  and  filed  January 
6,  1906.  It  is  not  contended  by  counsel  for 
the  appellant  that  the  appeal  herein  was 
taken  within  the  statutory  time,  but  they 
Insist  that  the  respondent  has  waived  its 
right  to  take  advantage  of  the  expiration  of 
the  time  by  reason  of  the  following  stipula- 
tion, which  was  entered  into  between  coun- 
sel for  the  respective  parties  and  dated 
December  31:  1904,  the  same  being  appended 
to  the  transcript  herein :  "This  proposed  bill 
of  exceptions  has  been  in  our  possession  since 
it  was  served  upon  us,  to  wit,  July  14,  1908, 
to  mable  us  to  prepare  amendments  thereto, 
and  then  agreed  with  plaintiffs  attorney^ 
tliat  they  should  not  loee  their  right  to-  liaTe 
the  bill  settled  while  it  was  in  our  posses-, 
sion,  and  they  may  now  have  the  bill  set- 
tled, and  no  advantage  taken  by  reason  of 
it  not  having  tieea  settled  whatever,  and 
plaintiff  may  prosecute  his  appeal  tt>^eafter 
U  he  desires." 

Opposing  counsel  are  not  agreed  as  to  the 
proper  Intei-pretatlon  to  be  given  this  inatm- 
ment,  counsel  for  appellant  claiming  that 
it  should  be  construed  as  a  waiver  of  the 
right  to  insist  on  the  appeal  being  taken 
within  six  months,  as  required  by  the  stat- 
ute, and  counsel  for  respondent  Insisting 
that  it  simply  goes  to  the  extent  of  prevent- 
ing them  taking  any  advantage  of  the  fact 
that  the  bill  of  exceptions  was  not  settled 
within  the  time  allowed  by  law.  Although 
the  contention  of  counsel  for  the  respondent, 
as  to  the  meaning  of  the  stipulation,  seems 
the  most  reasonable,  we  do  not  consider  it 
necessary  to  determine  its  precise  effect,  for 
the  reason  that,  conceding  it  goes  to  the 
entire  extent  claimed  by  counsel  for  the  ap- 
pellant, it  can,  in  our  opinion,  avail  him 
nothing.  Section  3301,  Bev.  St.  .1898,  pro- 
vides, as  follows :  "An  appeal  may  be  taken 
within  six  months  from  the  entry  of  Judg- 
ment or  order  appealed  from."  Section  3329, 
Bev.  St  1808,  provides  as  follows:  "When 
an  act  to  be  done,  as  provided  in  this  Ck>de, 
relates  to  the  pleadings  in  the  action,  or  the 
undertaking  to  be  filed,  or  the  justification 
ot  sureties,  or  the  preparation  of  bills  of 
exceptions  or  of  anieuduients  thereto,  or  to 
the  service  of  notices  other  than  of  appeal, 
the  time  allowed  by  this  Code  may  be  ex- 
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tended,  upon  good  cause  shown,  by  the  court 
In  which  the  action  Is  pending,  or  a  Judge 
thereof."  It  was  expressly  held  by  this 
court  in  Mount  v.  Simons,  3  Utah,  230,  5 
Pac.  563,  that  an  appeal  taken  after  the 
statutory  time  had  expired  was  Invalid, 
and  should  be  dismissed.  To  the  same  ef- 
fect is  the  case  of  Henderson  v.  Barnes,  27 
Utah,  348,  75  Pac.  759.  This  court  has  also 
rejjeatedly  decided  that  an  appeal  taken  and 
perfected  within  six  .months  from  the  date 
of  overruling  a  motion  for  a  new  trial  Is 
in  time,  and  thus  by  implication  held  that 
if  more  than  six  months  had  elapsed  it 
would  not  be  In  time.  Snow  v.  BIch,  22 
Utah,  123,  61  Pac.  336;  Stoll  V.  Mining  Co., 
19  Utah,  271,  57  Pac.  295.  See,  also.  Orchard 
Co.  V.  Hanley,  15  Utah,  506,  50  Pac.  611; 
Watson  V.  Mayberry,  15  Utah,  265,  49  Pac. 
479;  Blyth  &  Fargo  v.  Swenson.  15  Utah, 
345,  49  Pac.  1027;  Jones  v.  Insurance  Co« 
14  Utah,  215,  47  Pac.  74 ;  Voorhees  v.  Manti 
City,  13  Utah,  435,  45  Pac.  Sfti ;  Hanks  v. 
Matthews,  8  Utah,  181,  30  Pac.  504;  Cattle 
Co.  V.  Murdock,  8  Utah,  497,  33  Pac.  136; 
Brough  V.  Mlghell,  6  Utah,  317,  23  Pac.  673. 
It  was  also  decided  In  Brough  v.  Mlghell, 
supra,  that  the  court  could  not  extend  the 
time  limited  by  statute  for  taking  appeals, 
and  this  decision  was  approved  in  Cattle  Co. 
V.  Murdodi,  8  Utah,  497,  33  Pac.  186.  See, 
also,  Butter  v.  Lamson  (Utah)  82  Pac.  473. 
It  is  diflBcuIt  indeed  to  conceive  how  the  de- 
cision could  have  been  otherwise  under  our 
statutes,  for  section  8711,  Comp.  Laws  Utah 
1888,  was  In  force  when  Brough  v.  Mlghell 
was  before  the  court,  and  that  paragraph, 
so  far  as  the  question  herein  involved  Is  con- 
cerned, is  the  same  as  section  3329  of  the 
Bevised  Statutes  of  1898. 

Although  the  precise  question  In  this  case, 
that  is,  whether  or  not  a  stipulation  of  the 
parties  can  extend  the  time  In  which  to  ap- 
peal, has  never  been  before  the  court  yet 
it  naturally  follows  that  inasmuch  as  the 
Legislature  has  fixed  the  time,  and  withheld 
the  power  from  the  courts  to  enlarge  it,  the 
parties  themselves  cannot  do  so.  The  filing 
and  service  of  the  notice  of  appeal  within 
the  time  required  by  law  is  essential  to 
clothe  this  court  with  Jurisdiction  to  ad- 
judicate whatever  questions  are  properly 
raised  by  the  appeal.  Such  is  the  overwl»elm- 
Ing  weight  of  authority.  See  2  Cy?.  pp.  802, 
803,  note  86.  See,  also,  Cent.  Dig.  Tit  "Ap- 
peal &  Error,"  {  1293.  Inasmuch  as  the 
court  below  had  Jurisdiction  of  the  parties 
and  of  the  subject-matter  of  the  action,  this 
court  would  have  had  also.  If  the  notice  of 
appeal  had  been  served  and  filed  In  time,  but 
It  has  no  jurisdiction  to  determine  matters 
herein  on  appeal  after  the  period  fixed  by 
statute  has  elapsed,  and  of  course  consent, 
by  way  of  stipulation  of  counsel,  made  in 
behalf  of  the  parties,  or  otherwise,  cannot 
confer  jurisdiction  when,  otherwise,  there 
would  have  been  none.  Davidson  v.  Muu- 
sey,  27  Utah,  87,  74  Pac.  431 ;  Stat^ 
uigiiized  by^ 
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sen,  26  Utah,  812,  73  Pac.  582,  633.  The  no- 
tice of  appeal  herein,  then,  not  having  been 
served  and  filed  within  the  period  allowed 
by  law,  this  court  has  at  this  time  no  Ju- 
risdiction either  of  the  parties  or  the  sub- 
ject-matter of  the  action. 

The  apt>eal  must  therefore  be  dismissed,  at 
plaintiff's  costs,  and  the  judgment  affirmed. 
It  is  so  ordered. 

BARTCH,  C,  J.,  and  McCARTY,  J.,  concur. 


LEE  V.  SALT  LAKE  CITY. 
(Supreme  Court  of  Utah.    Dec.  30,  1905.) 

1.  Evidence  —  Opinion  —  Matters    or   Obdi- 
NARY  Information. 

In  an  action  for  injuries  to  a  bicycle  rider 
while  riding  over  a  depression  in  a  sidewallc, 
the  eftect  of  a  woman,  weighing  132  pounds 
riding  a  bicycle  over  a  depression  2V^  inches 
deep,  where  the  edges  8loi>ed  down  in  dish 
fanhioD,  was  not  a  proper  subject  of  expert 
testimony.* 

2.  Witnesses  —  Questions  — ^Abouhentativk 
Answers. 

Where  a  witness  was  asked  as  to  the  effect 
of  a  woman,  weighing  132  pounds  riding  a 
bicycle  over  a  depression  2^  inches  deep,  where 
the  edges  sloped  down  in  dish  fasliion,  and  an- 
swered :  "It  was  not  very  much  of  a  thing,  if 
not  going  fast ;  that  it  was  not  liad ;  that  a 
person  couid  ride  over  it  in  pretty  fair  shape 
by  going  between  4  and  5  miles  an  hour" — ^the 
answer  was  improper,  as  argumentative,  and 
not  in  the  nature  of  opinion  evidence. 

3.  Appeai^-Evidence— Prejudice. 

Where  plaintiff  was  injured  while  riding 
a  bicycle  over  a  depression  in  a  sidewallc,  and 
the  evidence  as  to  whether  the  wallc  was  unsafe 
was  conflicting,  error  in  admitting  an  alleged 
opinion  of  an  expert  that  a  woman  could  ride 
safely  over  a  depression  descrilied  at  a  speed  of  4 
or  5  miles  an  hour  was  prejudicial. 
Bartch,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Third  Dis- 
trict; M.  L.  Ritchie,  Judge. 

Action  by  Hattie  Lee  against  Salt  Lake 
City.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

C.  C.  Dey  and  W.  H.  Bramel,  for  appellant 
Christopher  Reed,  for  respondent 

STRAUP,  J.  1.  This  action  was  bronghl 
by  the  plaintiff  against  the  defendant  to  re- 
cover damages  for  an  Injury  sustained  by 
her  through  a  defective  sidewallc  while  she 
was  riding  a  bicycle.  The  defect,  as  de- 
scribed on  behalf  of  plaintiff,  was  an  irrigat- 
ing ditch  across  the  walk,  8  to  18  Inches 
deep,  15  to  18  inches  wide,  and  mostly  filled 
with  leaves.  The  ditch,  as  described  on  be- 
half of  the  defendant  was  saucer-like  in  its 
construction,  2%  inches  deep,  and  12  to  15 
Inches  wide.  The  jury  rendered  a  verdict  In 
favor  of  plaintiff,  and  the  defendant  appeals. 

2.  The  assigned  errors  relate  only  to  the 
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admission  of  evidence.  At  the  conclusion  of 
the  defendant's  case  the  plaintiff  in  rebuttal 
called  a  witness,  and  upon  qualifying  him  as 
an  experienced  bicycle  rider,  and  showing  his 
experience  In  riding  over  depressions  and 
excavations  with  a  bicycle,  asked  him  what 
dlfiiculty  there  would  be  for  a  person,  such 
as  plaintiff,  a  lady  weighing  132  pounds,  in 
riding  a  bicycle  over  a  depression  2%  inches 
deep,  where  the  edges  sloped  down  dish  fash- 
ion. To  this  an  objection  was  made,  because 
it  was  not  rebuttal,  was  incompetent,  and  im- 
material. Thereupon  counsel  for  plaintiff 
stated  the  purpose  of  the  proffered  testimony 
to  be  to  rebut  the  probability  of  plaintiff 
falling  off  in  riding  over  a  saucer-like  de- 
pression but  2V^  inches  deep,  and  as  tending 
to  show  that  the  ditch  was  deeper.  The  ob- 
jection being  overruled,  the  witness  answered 
that  It  was  not  very  much  of  a  thing,  if  not 
going  fast;  that  it  was  not  bad;  that  a  par- 
son couid  ride  over  it  in  pretty  fair  shape  by 
going  between  4  and  5  miles  an  boar.  The  rul- 
ing is  erroneous.  The  testimony  is  claimed 
admissible  on  the  theory  of  opinion  evidence. 
The  claim  is  unfounded,  because  the  subject- 
matter  of  inquiry  was  not  of  such  cbaractor 
that  It  may  be  presumed  not  to  lie  within  the 
common  experience  of  all  men  of  common 
education,  moving  in  the  ordinary  walks  of 
life.  It  simply  involved  ordinary  happen- 
ings and  events  of  life,  concerning  which 
any  man  of  reasonable  intelllgenoe,  from  his 
own  observations  and  experience,  would  be 
able  to  speak  and  be  capable  of  forming  a 
correct  judgment  thereon.  It  did  not  involve 
matters  of  fact  that  could  not  be  detailed  and 
described  to  the  jury,  or  where  It  was  not 
practicable  to  put  them  in  possession  of  all 
the  primary  facts  upon  which  the  opinion  of 
the  witness  was  grounded.  By  this  inquiry 
it  was  sought  to  obtain  the  so-called  opinion 
of  the  witness  to  establish  the  fact  that  the 
ditch  was  more  than  214  inches  deep.  The 
ditch  was  capable  of  being  described,  even 
with  exactness,  and  it  was  practicable  and 
capable  to  put  the  jury  in  possession  of  all 
the  primary  facts  pertaining  to  its  character 
and  condition.  The  case  does  not  fail  within 
the  rule  permitting  opinion  evidence. 

Again,  the  question  could  not  be  answered 
without  embracing  In  the  answer,  and  as 
was  necessarily  implied,  though  not  express- 
ed, in  it  the  opinion  of  the  witness  as  to  the 
degree  of  care  on  the  part  of  the  plaintiff  in 
riding  over  the  depression.  To  say  that  she 
could  have  ridden  over  it  without  difficulty 
of  necessity  Involved  some  care  and  attention 
on  her  part,  and  what  she  could  safely  do  in 
riding  upon  such  a  walk  and  over  such  a  de- 
pression. Putting  in  the  question  what 
would  be  necessarily  embraced  in  answering 
it  would,  in  effect  be  to  ask  the  witness 
whether,  in  his  opinion,  the  plaintiff,  In  the 
exercise  of  ordinary  care,  would  have  been 
thrown  off  her  wheel  in  riding  over  such  a 
depression  as  described  to  him.  The  judg- 
ment of  these  matters  was  withln^ti^nrpii^ 
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lace  of  the  Jury.  The  following  authorities 
fully  support  the  views  herein  expressed,  and 
well  demonstrate  the  inadmissibility  of  this 
testimony:  Edwards  v.  Worcester,  172  Mass. 
.104,  51  N.  E.  447;  Buxton  v.  Somerset  P. 
Wks.,  121  Mass.  44G;  Little  Rock  T.  &  E. 
Co.  v.  Nelson,  66  Ark.  494,  52  S.  W.  7;  Gavisk 
T.  Pacific  B.  R.  Co.,  49  Mo.  274;  Brunker  v. 
Cummins,  133  Ind.  443,  32  N.  E.  732;  Muslck 
V.  Latrobe  Borough,  184  Pa.  375,  39  Atl.  226; 
Limberg  v.  Glenwood  L.  Co.,  127  Cal.  598,  60 
Pac.  176,  49  L.  R.  A.  33;  CMty  of  Chicago  v. 
McGlven,  78  111.  347;  Georgia  R.  R.  Co.  v. 
Hicks,  95  Ga.  302,  22  S.  E.  613 ;  Central,  etc., 
R.  R.  Co.  V.  Goodwin  (Ga.)  47  S.  E.  642;  New 
England  Glass  Cb.  v.  Lovell.  7  Cnsh.  319; 
Black  V.  Rocky  M.  B.  T.  Co.,  26  Utah,  451,  73 
Pac.  514;  Meyers  v.  Highland  B.  G.  M.  Co., 
28  Utah.  96,  77  Pac.  347;  17  Cyc.  25;  3  Wig. 
Bv.  SS  1917,  1051;  1  and  2  Elliott  Ev.  SS  672, 
946. 

Furthermore,  this  testimony  was  not  even 
of  the  nature  of  opinion  evidence.  It  was 
merely  argumentative.  The  witness  was  per- 
mitted to  advance  a  matter  of  mere  argu- 
ment why  the  evidence  of  the  defendant  as  to 
the  character  of  the  ditch  was  not  probable. 
Even  as  an  argument.  It  was  fallacious.  The 
fact  of  appellant's  falling  or  not  did  not  sup- 
port the  hypothesis  adduced  to  be  proved  by 
It,  the  character  of  the  ditch.  Such  an  act 
no  more  tended  to  prove  its  character  than 
it  did  want  of  care  or  attention  on  her  part, 
or  matter  of  mere  accident,  or  a  variety  of 
other  things. 

We  also  are  Of  the  opinion  that  the  error 
was  prejudicial  to  the  defendant  From  the 
evidence  on  behalf  of  plaintiff  as  to  the  char- 
acter of  the  ditch,  a  Jury  may  find  that  the 
walk  was  unsafe;  from  the  evidence  on  be- 
half of  the  defendant,  that  it  was  reasonably 
safe.  On  conflicting  evidence  they  found  for 
the  plaintlflr.  We  cannot  say  this  so-called 
opinion  evidence  did  not  influence  the  jury 
in  their  finding.  The  purpose  of  Its  admis- 
sion was  to  negative  defendant's  evidence  as 
to  the  depth  of  the  ditch,  and  to  corroborate 
plaintiff's.  It  may  have  had  such  effect,  and 
may  have  been  the  very  thing  that  induced 
the  Jury  to  find  the  depth  of  the  ditch  as 
claimed  by  plaintiff,  and  thus  to  find  the 
defendant  guilty  of  negligence  In  maintaining 
a  walk  with  such  character  of  defect  Rail- 
road Co.  v.  Wilson,  12  Colo.  20,  20  Pac.  340; 
Smuggler  Union  M.  Co.  v.  Broderick,  25  Colo. 
16,  53  Pac.  160.  71  Am.  St  Rep.  106;  Boston 
&  Alb.  R.  R.  Co.  V.  O'Reilly,  158  U.  S.  334,  15 
Sup.  Ct.  830,  39  L.  Ed.  1006;  VIcksburg  & 
M.  R.  R.  V.  O'Brien,  119  U.  S.  99,  7  Sup.  Ct 
118,  30  L.  Ed.  299. 

The  Judgment  of  the  court  below  Is  re- 
versed, with  costs,  and  a  new  trial  granted. 

McCARTX,  J.,  concurs.  BARTCH,  C.  J., 
dissents. 


PAUL  T.  SALT  LAKE  CITT  R.  CO. 
(Supreme  Court  of  Utah.    Nov.  27,  1005.) 

1.  Carriers  —  Street  Railboads  —  Ikjubies 

TO    I'aSSE.NOERS— .4XIGUTINO    FBOM    MOVINO 

Cab— I  NSTRUCTio?(s. 

In  an  action  for  injuries  to  a  passenger 
in  aliKbtinf;  from  a  street  car,  the  court  charged 
that  if  plamtiS,  in  the  exercise  of  due  care  and 
prudpuce  on  her  part  and  while  the  car  was 
standing  still,  was  in  the  act  of  getting  off,  and 
the  car  was  started  before  she  had  a  reason- 
able opportunity  to  do  so,  etc.,  she  was  entitled 
to  recover.  Another  instruction  charged  that, 
though  the  conductor  failed  to  stop  the  car 
when  requested  while  in  its  usual  stopping 
place,  such  failure  did  not  justify  i>laintiff  in 
attempting  to  leave  the  car  while  iu  motion, 
and  if  she  did  so  she  assumed  the  risk,  and 
her  Injury  by  reason  of  such  attempt  was  con- 
tributory negligence  barring  a  recovery ;  also, 
that  if  plaintiS,  "without  waiting  for  the  car 
to  come  to  a  full  stop,  undertook  to  and  did 
step  from  the  car  while  in  motion,  and  as  a 
natural  result  thereof  was  injured,  she  could 
not  recover."  Held,  that  such  instrnctions  were 
erroneous  as  in  effect  charging  that  plaintiff 
was  guilty  of  contributory  negligence  as  a 
matter  of  law  if  she  attempted  to  alight  from 
a  moving  car. 

2.  Same— Fatlurk  to  Stop. 

Where  the  operatives  of  a  street  car,  after 
having  diminished  its  speed  in  response  to  a 
pns.scnger's  notice  of  her  desire  to  alight,  sud- 
denly increased  the  speed  while  she  was  mak- 
ing an  effort  to  alight,  by  which  she  was  thrown 
and  injured,  the  carrier  was  liable  for  the 
injuries  so  sustained. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  $$  1228,  1228%.] 

3.  Same— Care  Required. 

A  street  railway  company  engaged  in  the 
carriage  of  passengers  is  bound  to  the  exercise 
of  the  highest  degree  of  care,  prudence,  and 
foresight  consistent  with  the  practical  opera- 
tion of  its  road,  or  the  utmost  skill,  diligence, 
and  care  consistent  with  the  business  in  view 
of  the  instrumentalities  employed  and  the  dan- 
gers naturally  to  be  apprehended. 

[Ed.  Note. — For  cases  in  point  see  vol.  9, 
Cent.  Dig.  Carriers,  {$  1087,  1089.] 

4.  Same— Res  Ipsa  Loquitub. 

Where  a  street  car  passenger  was  injured 
by  being  thrown  from  the  car  by  the  sudden 
acceleration  of  the  speed  thereof,  after  its 
speed  had  been  slackened  in  response  to  her 
notice  that  she  desired  to  alight,  the  happen- 
ing of  the  accident  was  sufficient  to  raise  a  pre- 
sumption of  negligence  on  the  part  of  the 
carrier. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  SI  1283,  1286.] 

Appeal  from  District  Court,  Salt  Lake 
County;  S.  W.  Stewart  Judge. 

Action  by  Louisa  B.  Paul  against  the  Salt 
Lake  City  Railroad  Company.  From  a  Judg- 
ment in  favor  of  defendant,  plaintiff  appeals. 
Reversed. 

S.  P.  Armstrong,  for  appellant  Toung  & 
Moyle,  for  respondent 

STRAUP,  J.  1.  This  was  an  action 
brought  by  appellant  against  respondent  to 
recover  damages  for  an  injury  alleged  to 
have  been  sustained  by  her  while  she  was 
a  passenger  on  a  street  car  operated  by  re- 
spondent On  the  part  of  the  appellant  it 
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was  shown  that  she  bad  notified  the  con- 
ductor when  he  collected  her  fare  that  she 
desired  to  leave  the  car  on  the  north  side 
of  a  certain  street,  a  usual  stopping  place; 
that  the  car  stopped  at  said  place,  and 
whilst  she  was  In  the  act  of  getting  off 
the  car  was  suddenly  and  without  warning 
started,  whereby  she  was  thrown  to  the 
ground  and  injured.  The  restwndent  admit- 
ted that  the  appellant  had  given  timely  no- 
tice to  have  the  car  stopped  at  said  place; 
it  claimed,  however,  the  conductor  gave  the 
signal  to  the  motorman  to  stop,  when  the 
front  end  of  the  car  (20  to  30  feet  in  length) 
was  at  the  north  side  of  the  street,  but  be- 
cause of  the  downgrade,  wet  rails,  and  the 
trolley  off,  the  motorman  was  unable  to 
stop  the  car  antll  it  had  reached  the  south 
side  of  the  street,  and  claimed  that  the 
plaintiff  attempted  to  alight  from  the  car 
while  it  was  in  motion. 

Among  other  things  the  court  charged  the 
jury: 

"(5)  It  is  the  duty  of  a  common  carrier 
of  passengers  to  give  such  passengers  a  rea- 
sonable opportunity  to  ailght  from  its  car, 
before  starting  the  car ;  and  if  you  find  from 
the  evidence  that  plaintiff,  in  the  exercise 
of  due  care  and  prudence  on  her  part,  and 
while  the  car  was  standing  still  at  a  place 
where  passengers  might  reasonably  get  off, 
was  in  the  act  of  getting  off  from  said  car, 
and  that  the  defendant,  by  its  servants,  start- 
ed the  car  while  plaintiff  was  so  getting  off, 
and  before  she  had  a  reasonable  time  to  do 
so,  and  without  notice  to  her  that  the  car 
w^as  about  to  start,  and  thereby  plaintiff 
was  injured,  then  the  defendant  would  be 
liable  for  the  injury  thus  sustained  by  plain- 
tiff. 

"(6)  Ton  are  instructed  that  even  If  you 
believe  from  the  evidence  in  this  case  that 
the  conductor  failed  or  neglected  to  stop  the 
car  where  requested  by  the  plaintiff,  or  at 
its  usual  stopping  place,  still  such  failure 
or  neglect  would  not  justify  the  plaintiff  in 
attempting  to  leave  the  car  while  it  was  In 
motion ;  and  if  you  believe  from  the  evidence 
tliat  the  plaintiff  did  attempt  to  leave  the 
car  while  it  was  in  motion,  she  did  so  at  her 
own  risk,  and  if  she  was  Injured  by  reason 
of  sucli  attempt,  then  she  was  guilty  of  con- 
tributory negligence,  and  cannot  recover. 

"(7)  If  you  believe  from  the  evidence 
that  the  plaintiff  had  notified  the  conductor 
to  stop  on  the  upper  side  of  Fourth  street, 
and  that  the  conductor  rang  the  bell  for 
that  purpose,  and  that  the  car  Immediately 
began  to  slow  down,  but  that  the  plaintiff, 
without  waiting  for  the  car  to  come  to  a 
full  stop,  undertook  to  and  did  step  from 
the  car  while  in  motion,  and  as  a  natural 
result  thereof  was  injuretl,  then  your  verdict 
must  be  for  the  defendant." 

A  verdict  resulted  in  favor  of  the  company, 
and  the  plaintiff  api)eal8.  Error  is  assigned 
with  respect  to  the  last  two  instructions. 

2(  We  think  them  erroneous  because  of 


their  effect  in  charging  that  one  Is  guilty 
of  negligence  as  matter  of  law  In  attempting 
to  ailght  from  a  moving  street  car.  The 
law  has  become  well  settled  to  the  contrary. 
"If  a  passenger  attempts  to  leave  a  moving  • 
car  running  at  a  high  rate  of  speed,  the  at- 
tempt will  be  so  obviously  dangerous  that 
he  cannot  recover  for  Injury  occasioned  there- 
by. It  cannot  be  said,  however,  as  matter 
of  law,  that  it  Is  negligent  to  alight  from  a 
moving  ear  or  to  board  it  while  in  motion. 
The  circumstances  attending  the  act  and  the 
speed  of  the  car  make  it  a  question  of  fact 
for  the  jury."  Nellls  St.  Rd.  Acc't  h.  p.  190, 
citing  numerous  cases  from  courts  of  many 
states.  Resiwndent  in  Its  brief  conceded  this 
to  be  the  law,  but  contends  that  the  instruc- 
tions did  not  so  charge.  It  is  clear  the  ef- 
fect of  the  charge  is,  that  if  the  plaintiff 
attempted  to  leave  the  car  while  it  was  In 
motion,  or  if  she  stepped  from  it  before  It 
came  to  a  full  stop,  she  was  guilty  of  negli- 
gence, and  to  leave  to  the  jury  only  to  deter- 
mine whether  such  act  was  a  proximate 
cause  of  her  Injury.  Such  effect  was  char- 
ged In  express  terms  by  paragraphs  6  and  7. 
It  was  emphasized  in  paragraph  6  where 
the  liability  of  the  defendant  was  confined 
to  Its  starting  the  car  without  notice  while 
the  plaintiff  was  alighting  from  the  car  stand- 
ing still.  Appellant  cannot  complain  of  para- 
graph 5  as  far  as  it  went,  but  It  did  not 
go  far  enough.  The  defendant  would  not 
only  be  liable  under  the  facts  therein  stated, 
but  likewise  would  be  liable  If,  the  car  liav- 
ing  slowed  down  In  response  to  her  notice  of 
a  desire  to  leave  the  same,  plaintiff  attempt- 
ed to  alight,  and  the  speeA  and  the  surroimd- 
ing  conditions  were  such  that  the  jury  found 
it  was  not  negligence  to  do  so,  and  while 
making  such  effort  to  alight,  the  speed  of 
the  car  was  suddenly  increased,  by  reason 
whereof  she  was  thrown,  and  injured.  Un- 
der the  facts  in  the  case  it  was  not  only  the 
province  of  the  jury  to  determine  whether 
the  act  of  the  plaintiff  in  attempting  to  alight 
was  a  proximate  cause  of  injury,  but  also 
to  determine  whether  It  was  an  act  of  negli- 
gence. 

3.  Appellant  requested  the  court  to  charge : 
"That  it  is  the  duty  of  a  street  railway  com- 
pany engaged  in  oi)eratlng  street  cars  for  the 
carrying  of  passengers  to  exercise  a  high  de- 
gree of  care  and  diligence  to  prevent  accident 
to  Its  passengers ;  that  is,  it  must  use  the  high- 
est degree  of  care  and  diligence  which  Is  rea- 
sonably practicable  under  the  circumstances 
of  the  case,"  etc.  The  court  declined  to  give 
the  request,  and  wholly  failed  to  charge  that 
such  degree  of  care  and  diligence  is  owing  by 
a  common  carrier  to  his  passengers.  The 
degree  of  care  charged  was  only  that  of 
ordinary  care;  that  is,  "negligence  consists  in 
the  doing  of  some  act,  or  the  omission  to  do 
some  act  or  perform  some  duty  which  a  rea- 
sonable and  prudent  person  ought  or  ought 
not  to  do,"  and  that  "reasonable  care  and  pre- 
caution, as  mentioned  in  these  instructions, 
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means  that  degree  of  care  and  caution  which 
might  reasonably  be  expected  from  an  ordi- 
narily prudent  person,"  etc.  So  far  as  the 
degree  of  care  required  of  a  common  carrier 
of  passengers,  the  Jury  was  not  given  to  un- 
derstand that  it  was  any  greater  than  that 
required  to  be  exercised  by  the  defendant  to- 
wards persons  not  passengers,  or  any  great- 
er than  ordinary  care.  Street  railway  com- 
panies are  common  carriers  of  passengers, 
and,  as  such,  are  bound  to  exercise  for  the 
safety  of  their  passengers  more  than  ordi- 
nary care.  The  many  different  forms  of  ex- 
pression used  In  the  text-books,  and  by  the 
courts,  In  stating  the  rule  as  to  the  degree  of 
care  required  of  a  carrier  In  conveying  pas- 
sengers, all  recognize  substantially  the  same 
test ;  that  Is  the  highest  degree  of  care,  pru- 
dence, and  foresight  consistent  with  the  pra<v 
tical  operation  of  Its  road ;  or,  as  it  is  some- 
times expressed,  the  utmost  skill,  diligence, 
care,  and  foresight  consistent  with  the  busi- 
ness. In  view  of  the  instrumentalities  em- 
ployed, and  the  dangers  naturally  to  be  ap- 
prehended, and  that  the  carrier  Is  held  re- 
sponsible for  the  sllgijtest  neglect  against 
which  such  skill,  diligence,  care,  and  fore- 
sight might  have  guarded.  8  Thomp.  Com. 
L.  of  Neg.  i§  2722  to  2720;  2  Shear.  &  Redf. 
J  495 ;  5  Am.  ft  Eng.  Enc.  L.  558 ;  Nellis  St. 
Rd.  Acc't  L.  8  6 ;  Booth  St.  Rys.  i  328.  Ap- 
I)eIIant  was  entitled  to  have  the  law  given  to 
the  Jury  substantially  as  In  the  request 
stated. 

4.  Complaint  is  also  made  because  of  the 
court's  giving  the  following  charge:  "No 
presumption  arises  against  the  defendant 
from  the  mere  happening  of  the  accident  to 
the  plaintifT.  The  happening  of  the  accident 
to  the  plaintiff  and  the  Injuries  resulting 
therefrom  are  not  any  evidence  of  negligence 
on  the  part  of  the  defendant."  Such  a  charge 
may  properly  be  given  in  many  oases  of  negli- 
gence, especially  those  Involving  only  ordinary 
care,  and  when  the  circumstances  of  the  ac- 
cident as  de8cril>ed  do  not  raise  any  presump- 
tion of  negligence.  But  this  is  a  case  where 
the  relation  of  carrier  and  passenger  is  shown 
to  exist,  and  where  the  former  owes  the 
latter  the  highest  degree  of  care,  and  where 
It  is  held  responsll)le  for  slight  negligence. 
"The  happening  of  the  accident  to  the  plain- 
tiff," as  described  by  her ;  that  is,  an  Injury 
visited  upon  her  by  a  sudden  start  or  Jerk  of 
the  car  while  she,  as  a  passenger,  was  alight- 
ing therefrom,  after  It  had  stopped.  In  obedi- 
ence to  her  request,  to  enable  her  to  do  so, 
constituted  prima  facie  evidence  of  negligence 
under  the  rule  "res  Ipsa  loquitur,"  and  cast 
uiwn  the  defendant  the  burden  of  showing 
that  the  accident  took  place  either  without 
Its  fault,  or  through  the  contributory  negli- 
gence of  the  plaintiff.  In  speaking  of  pre- 
sumptions as  to  negligence,  and  of  the  appli- 
cation of  this  rule,  Mr.  Nellis  says:  "A 
prima  facie  case  of  negligence  Is  made  out 
bv  testimony  of  the  plaintiff,  that  being  a 
tfl'dseuger  on  defendant's  street  car,  she  in- 


dicated her  desire  to  leave  it,  which  stopped 
to  enable  her  to  do  so,  and  that  while  she 
was  In  the  act  of  leaving,  and  before  she 
could  place  herself  safely  on  the  ground.  It 
started,  and  threw  her."  Nellis,  St.  Rd.,  etc., 
576;  3  Thompson  Com.  Neg.  §  2830;  United 
Rys.  &  Elea  Co.  v.  Beidelman,  95  Md.  480, 
52  Atl.  913;  Consol.  Tract.  Co.  v.  Thalhelmer, 
59  N.  J.  Law,  474,  37  AU.  132;  Whalen 
V.  Consol.  T.  Co.  (N.  J.  Err.  &  App.)  40 
Atl.  645,  41  L  R.  A.  836,  08  Am.  St.  Rep. 
723;  Lincoln  St.  Ry.  v.  McClellan,  64  Neb. 
672,  74  N.  W.  1074,  60  Am.  St.  Rep.  730; 
N.  Y.  C,  etc.,  R.  R.  v.  Blumenthal,  lUO 
III.  40,  43  N.  E.  809 ;  Leeds  v.  Camden  &  Atl. 
R.  Co.,  53  N.  J.  Law,  233,  23  Atl.  1C9;  Pres., 
etc.,  Balto.  &  Yorktown  T.  R.  v.  Leonbcrdt, 
66  Md.  70,  5  Atl.  346 ;  Phlla.,  Wlhu.  &  Balto. 
R.  R.  V.  Anderson,  72  Md.  519,  20  Atl.  2,  8  L. 
R.  A.  673,  20  Am.  St  Rep.  483 ;  B.  &  O.  R.  R. 
V.  State ;  21  Am.  &  Eng.  Ry.  Cas.  202 ;  Doolittle 
V.  So.  Ry.,  62  S.  C.  130,  40  8.  E.  133 ;  Cooper  v. 
Ga.,  etc.,  Ry.,  61  S.  C.  345,  89  S.  R  543;  Ky. 
&  Ind.,  etc.,  Co.  v.  Qulnkert  (Ind.  Sup.)  28 
N.  E.  338 ;  Tex.  &  P.  Ry.  Co.  v.  Nunn,  98  Fed. 
863,  39  C.  C.  A.  3CA;  Bosqul  v.  Sutro  R.  R. 
Co.,  131  Cal.  390,  63  Pac.  682;  In  Bridges  v. 
North  London  Ry.  Co.,  L.  R.  6  Q.  B.  377; 
Patterson,  By.  Acc't.  43a 

Of  course  a  mere  fall  of  a  passenger  from 
a  street  car,  or  from  the  platform  or  steps 
of  a  car,  without  j»ny  evidence  to  show  how  It 
was  occasioned,  raises  no  presumption  of  negli- 
gence on  the  part  of  the  street  car  company. 
But  that  was  not  the  "happening  of  the  ac- 
cident to  the  plaintiff"  as  described  by  her. 
She  gave  evidence  to  show  how  her  fall  was 
occasioned,  a  sudden  start  or  Jerk  of  the  car 
while  she  was  alighting  therefrom.  In  case 
of  a  carrier  and  passenger  the  rule  of  "res 
Ipsa  loquitur"  applies  not  only  to  cases  of 
collision,  derailing,  and  upsetting  of  coaches, 
breaking  of  machinery,  appliances,  and  the 
like,  but  also  to  the  doing  of  acts  by  the 
servants  operating  the  machinery,  and  to  the 
management  of  Instrumentalities  over  which 
the  carrier  has  control,  and  for  the  manage- 
ment of  which  he  is  responsible.  This  rule 
was  recognized  by  the  court  in  paragraph  5 
where  its  principles  to  some  extent  on  the 
facts  were  charged,  but  were  too  narrowly 
confined.  If  the  two  charges  be  not  Incon- 
sistent with  each  other,  they  certainly  are 
misleading  and  confusing  to  the  Jury ;  for  In 
the  one  Instance  the  Jury  are  told  no  pre- 
sumption of  negligence  on  the  part  of  the  de- 
fendant arises,  while  in  the  other  they  are 
told  actual  negligence  appears  from  sub- 
stantially the  same  things.  In  other  words. 
In  stating  the  case  abstractly,  the  court  said 
there  was  no  presumption  of  negligence, 
while,  In  stating  It  concretely,  there  was  not 
only  a  presumption  of  negligence,  but  actual 
negligence.  Upon  the  plaintiff's  theory  of 
the  case,  the  happening  of  the  accident  as 
described  by  her  raised  a  presumption  of 
negligence  on  the  part  of  the  defendant,  and 
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the  court  erred  In  instructing  the  Jury  other- 
wise. 

For  these  reasons,  the  Judgment  of  the 
court  below  Is  reversed,  and  a  new  trial 
granted;  costs  to  be  taxed  against  the  re- 
spondent. 

BABTCH,  C.  J.,  and  McCARTT,  J.,  concur. 


CKANB  T.  JUDGE. 
(Supreme  Court  of  Utah.    Dec.  2,  1905.) 

1.  Appeai/— Theory  of  Case. 

Where,  in  an  action  involving  a  disputed 
boundary  line,  defendant  expressly  alleged  that 
the  strip  was  in  conflict  with  and  outride  of 
her  general  ownerehip,  and  that  she  had  ac- 
quired title  thereto  by  adverse  possession,  the 
Supreme  Court,  on  appeal  from  a  judgment  in 
favor  of  plaintiff,  was  confined  to  the  theory  of 
the  defense  so  presented. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  §§  1053-1055.] 

2.  Advebse  Possession— Payment  op  Taxes. 

Kev.  St.  1898,  §  2866,  declares  that  in  no 
case  shall  adverse  possession  be  considered  es- 
tablished, unless  it  shall  be  shown  that  the  land 
has  been  occupied  and  claimed  for  a  period  of 
seven  years  continuously,  and  that  the  party 
claiming  adversely  shall  have  paid  all  taxes 
levied  thereon.  Held,  that  where,  in  a  suit  to 
determine  a  disputed  boundary  line  defendant 
claimed  the  strip  in  conflict  by_  adverse  posses- 
sion, but  admitted  that  plaintiff  had  paid  the 
taxes  thereon,  defendants  adverse  claim  was 
unsustainable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Adverse  Possession,  li  504,  505, 
517.] 

3.  Boundaries— Contbacts— Basements. 

A  contract  by  which  defendant's  predeces- 
sor in  title  conveyed  to  plaintiff  a  perpetual 
right  to  use  and  enjoy  the  north  half  of  the 
north  wall  of  a  building  located  over  the  line 
for  building  purposes,  which  agreement  also 
contained  a  mistaken  description  of  the  loca- 
tion of  the  wall,  did  not  constitute  an  agree- 
ment that  the  wall  of  such  building  should  be 
considered  as  the  boundary  line. 

Appeal  from  District  Court,  Salt  Lake 
County ;  C.  W.  Morse,  Judge. 

Action  by  Charles  Crane  against  Mary 
Judge.  From  a  Judgment  for  plalutitf,  de- 
fendant appeals.    Affirmed. 

Henderson,  Pierce,  Crltchlow  &  Barrette, 
for  appellant  A.  L.  Uoppaugh,  for  respond- 
ent. 

STRAUP,  J.  1.  Plaintiff,  Crane,  is  the 
owner  of  a  parcel  of  land  25  feet  by  165 
feet  fronting  on  Main  street  In  Salt  Lake 
City.  Defendant,  Judge,  Is  the  owner  of  a 
parcel  of  land  29.5  feet  by  165  feet  adjoining 
on  the  south  thereof.  There  are  substantial 
business  buildings  on  the  east  portion  of  the 
parcels,  on  Crane's  called  the  "Crane  Build- 
ing," on  Judge's  called  the  "Karrick  Build- 
ing," both  fronting  on  Main  Street;  on  the 
west  portion  of  the  parcels  there  Is  on  each  a 
one-story  building.  The  north  wall  of  the 
Karrick  building,  owned  by  Judge,  at  Its 
east  end.  projects  on  the  Crane  land  .35  feet, 
and  at  the  west  end  .54  feet.    The  north  wall 


of  the  one-story  building  on  the  Judge  land 
projects  on  the  Crane  land  .21  feet  at  the  east 
end  of  the  building,  and  1.4  feet  at  the  west 
end.  Crane  brought  an  action  against  Judge 
to  quiet  title  to  the  parcel  owned  by  him,  de- 
scribed as  being  25  feet  by  105  feet.  Judge 
filed  a  general  denial  and  a  cross-complaint, 
alleging  her  ownership  of  the  29.5  feet  by 
105  feet;  that  there  is  a  conflict  between 
the  record  description  of  the  north  iMundary 
of  her  land  and  the  north  wall  of  the  Kar- 
rick building,  on  the  east  .33  feet,  on  the  west 
.67  feet,  but  alleging  that  she  held  such  area 
In  conflict,  and  acquired  title  thereto  by  ad- 
verse possession;  that  there  was  an  agree- 
ment between  the  parties  in  writing  where- 
by the  north  wall  of  the  Karrick  building, 
continued  in  its  own  direction  westerly  to  the 
west  boundary  of  the  lot,  was  agreed  upon  as 
the  true  boundary  line  between  said  proper- 
ties; that  the  lasting  and  permanent  improve- 
ments placed  on  said  strip  In  conflict  cannot 
be  removed  wlhout  irreparable  injury,  and 
that  plaintiff  stood  by  and  saw  the  Kar- 
rick building  built  upon  the  lines  aforesaid 
without  objection;  and  praying  to  hare  the 
title  to  said  strip  in  conflict  quieted  in  her. 
There  was  a  general  denial  to  the  cross-c-om- 
plaint,  except  an  admission  that  said  area  in 
conflict  between  defendant's  record  title  and 
said  north  wall  was  not  only  of  record,  but 
In  fact;  and  It  was  further  alleged,  by  way 
of  reply,  that,  through  mistake  and  without 
intention  to  encroach,  a  portion  of  the  wall  of 
the  Karrick  building  was  placed  on  plaintiff's 
land,  and  that  neither  at  the  time  of  its  con- 
struction nor  at  any  other  time,  until  shortly 
before  the  commencement  of  the  action,  did 
the  plaintiff  or  the  defendant  or  her  predeces- 
sors know  that  the  said  building  encroached 
thereon.  The  Karridc  building  was  erected 
In  1S87  or  188S,  and  the  one-story  building  on 
the  Judge  land  was  erected  In  the  summer  of 
1893.  The  suit  was  commenced  In  February, 
1902.  The  parties  stipulated  below  in  open 
court  that  Judge  paid  the  taxes  on  her  land, 
as  described  in  her  deed  (29.5  feet),  and  that 
Crane  paid  the  taxes  on  the  land  described 
in  his  complaint,  that  is,  on  the  25  feet.  In 
August,  1889,  Karrick,  Judge's  predecessor, 
by  a  writing,  conveyed  to  Crane  an  alleyway 
at  the  rear  of  the  premises,  and  also  a  perpet- 
ual right  to  the  use  and  the  enjoyment  of 
the  north  half  of  the  north  wall  of  the  Kar- 
rick building,  for  building  jjurposes.  The 
Instrument  of  conveyance,  in  this  particular, 
recites:  "Said  second  party  [Crane]  owning 
the  lands  adjoining  said  wall  on  the  north, 
and  Intending  to  build  thereon;  said  wall  be- 
gins on  the  east  side  of  lot  8,  in  said  block 
at  a  point  about  57  feet  north  from  the  south- 
east corner  of  said  lot  8,  and  runs  west  100 
feet."  The  distance  north  from  the  southeast 
corner  of  lot  8  to  the  north  line  of  defendant's 
land  is  57.5  feet,  and  to  the  north  line  of  the 
said  wall,  57.83  feet.  The  court  found  all  the 
material  Issues  In  favor  of  the  plaintiff,  and 

i  quieted  the  title  to  the  25  feet  bj 
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In  him,  which  Included  the  area  in  conflict, 
subject,  however,  to  the  right  of  the  parties 
to  have  the  north  wall  of  the  ICarrick  build- 
ing remain  uijon  that  portion  of  the  said 
premises  where  the  same  now  rests,  during 
the  existence  of  the  wall.  This  was  done,  as 
found  by  the  court,  because  of  the  value  and 
permanency  of  the  wall  and  of  the  agreement 
entered  Into  between  the  parties  as  to  its  use. 
The  defendant  appeals. 

2.  While  counsel  for  appellant  say  In  their 
brief  the  appeal  presents  but  one  question, 
"where  is  the  true  boundary  line  of  the 
properties  of  the  plaintiff  and  the  defend- 
ant?" and  that  "this  is  the  only  question  in 
the  case,"  the  claim  Is  made  that  the  north 
wall  of  the  Karrick  building  is  such  line, 
only  because,  as  stated  by  them,  "for  the 
reasons,  adverse  possession  and,  second,  by 
written  agreement"  The  appeal  therefore 
conflnee  us  to  a  consideration  of  only  these 
things.  Except  as  to  them,  neither  by  plead- 
ings nor  by  evidence  has  the  defendant  pre- 
sented a  case  where  the  north  line  of  the  wall 
was  or  became  the  boundary  line  of  her 
parcel  of  land  as  described  in  her  cross-com- 
plaint. She  speclflcally  pleaded  the  area  or 
strip  in  question,  and  as  inclosed  or  occupied 
by  the  wall,  to  be  in  conflict  with  her  rec- 
ord Title,  and,  in  effect,  as  being  outside  of 
her  deed  of  conveyance,  and  alleged  title 
to  such  strip  by  adverse  possession.  She 
well  could  have  pleaded  ownership  and  right 
of  possession  in  and  to  her  parcel  of  land 
as  described,  and,  when  Its  boundary  was 
drawn  in  question,  by  evidence  would  have 
been  permitted  to  show  that  its  north  bound- 
ary line  was  the  north  line  of  the  said  wall; 
and  she  could  in  addition  thereto  also  have 
alleged  and  shown  an  adverse  holding.  But 
instead  of  making  such  allegations,  the  de- 
fendant expressly  alleged  the  strip  to  be  in 
conflict  with  and  outside  of  her  general  own- 
ership, and  as  having  been  acquired  by  ad- 
verse possession.  The  defendant  having  tried 
and  presented  her  case  alone  upon  the  theories 
that  the  strip  of  land  occupied  by  the  wall 
was  acquired  by  adverse  possession,  and  that 
the  wall  became  the  boundary  line  because 
of  a  certain  agreement,  our  review  and  con- 
sideration of  the  case  must  necessarily  be 
confined  thereto.  The  statute  provides:  "In 
no  case  shall  adverse  possession  be  consider- 
ed established  under  the  provisions  of  any 
section  of  this  Code,  unless  it  shall  be  shown 
that  the  land  has  been  occupied  and  claimed 
for  a  period  of  seven  years  continuously,  and 
that  the  party  or  persons,  their  predecessors 
and  grantors,  have  paid  all  taxes  which  have 
been  levied  and  assessed  upon  such  land  ac- 
cording to  law."  Section  2866,  Rev.  St 
1898.  Nothing  can  be  claimed  by  way  of 
adverse  possession  because  of  the  erection  of 
the  one-story  building,  for  it  was  built  less 
than  seven  years  prior  to  the  commencement 
of  the  action.  The  stipulation  and  the  evi- 
dence show  not  only  that  the  defendant  did 
not  pay  the  taxes  oa  the  strip  of  ground  In 


question,  but  also  shows  affirmatively  that 
the  plaintiff  did  so.  While  it  may  seem  a 
harsh  rule  to  apply  the  requirement  of  the 
statute  to  pay  taxes  to  this  kind  of  a  case,  the 
statute  in  most  positive  terms  makes  such 
requirement  an  essential  in  all  cases.  Under 
such  a  statute,  and  under  facts  similar  to 
those  in  the  case  at  bar,  the  courts  of  Cali- 
fornia have  given  the  statute  application,  and 
held  the  claim  of  adverae  possession  unes- 
tablished  because  of  the  nonpayment  of  taxes 
by  the  party  claiming  to  hold  the  strip  ad- 
versely. Eberhardt  v.  Coyne,  114  Cal.  283, 
46  Pac.  84;  McDonald  v.  Drew,  97  Oal.  267, 
32  Pac.  173;  Brown  v.  Clark,  89  Cal.  196,  26 
Pac.  801;  McNoble  v.  Justinlano,  70  Cal. 
395,  11  Pac.  742;  Ross  v.  Evans,  65  Cal.  439, 
4  Pat  443.  Whatever  presumption,  if  any, 
could  have  been  indulged,  that  the  taxes  on 
the  strip  in  question  were  paid  by  the  de- 
fendant because  of  her  having  paid  the  taxes 
on  the  parcel  of  land  owned  by  her,  has 
been  destroyed  by  the  effect  of  the  stipula- 
tion that  she  did  not  pay  the  taxes  on  the 
strip,  but  that  the  plaintiff  did;  that  is,  if 
one  who  pays  taxes  on  a  parcel  of  land  de- 
scribed as  29.5  feet,  but  which  In  reality  is 
29.85  feet  as  It  Is  inclosed  and  claimed, 
may  be  said  to  have  made  payment  of  taxes 
on  the  land  as  inclosed,  and  that  the  de- 
scription is  but  identification  of  the  parcel, 
such  assertion  can  no  longer  be  successfully 
made  when  he  admits  that  be  paid  the  taxes 
on  only  29.5  feet,  and  that  another  paid  the 
taxes  on  the  remaining  .35  feet,  or  on  a 
parcel  which  included  it  However,  on  the 
theory  that  the  land  as  Inclosed  or  occupied 
by  the  wall  was  the  parcel  as  described  in  de- 
fendant's deed,  the  question  of  adverse  pos- 
session becomes  of  no  importance  in  the  case. 
There  remains,  then,  only  the  other  ques- 
tion, was  the  writing  heretofore  referred  to 
an  agreement  between  the  parties  that  the 
wall  should  be  considered  the  boundary  line, 
not  only  as  to  the  length  of  the  building,  but 
also  as  to  the  extension  of  such  line,  in  its 
own  direction  westerly  to  the  west  or  rear 
end  of  the  premises?  We  think  this  must  be 
answered  in  the  negative.  From  the  read- 
ing of  the  instrument  it  is  apparent  that  the 
parties  were  bargaining  of  and  concerning, 
and  contracting  with  respect  to,  the  subject- 
matter  of  granting  an  easement,  whereby  the 
plaintiff  was  privileged  to  use  the  wall  for 
building  purposes,  and  that  they  did  not  con- 
tract with  respect  to  or  bargain  of  and  con- 
cerning any  boundary,  or  that  the  wall  should 
be  treated  or  considered  as  such.  What  was 
said  with  respect  to  the  location  of  the  wall 
pertained  to  its  description  and  Identity,  not 
to  its  fixing  or  establishing  a  boundary,  nor 
was  it  treated  as  serving  such  purpose.  The 
recital  as  to  the  plaintiff  owning  the  lands 
adjoining  said  wall  on  the  north  was  neither 
an  assertion  that  he  owned  no  other  lands, 
nor  that  he  owned  no  part  of  the  land  upon 
which  the  wall  rested,  nor  was  it  with  respect 
to  defining  the  boun,tar^  of  Wi^ta^^^p|M 
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mere  matter  of  Inducement  leading  to  the 
granting  of  tlie  easement  But  were  the 
writing  given  tbe  force  and  eCTect  contend- 
ed for  by  appeliant,  tlie  line  could  not  be 
extended  fartlier  tban  tlie  100  feet,  tbe 
length  of  the  wall.  To  extend  It  westerly  In 
Its  own  direction  to  the  west  boundary,  as 
contended  for  by  appellant,  is  to  read  some- 
thing into  the  grant  not  found  there,  nor 
reasonably  implied.  There  is  no  claim  here 
made  that  an  agreement  to  mal^e  said  wall 
the  boundary  line  exists,  or  may  be  Inferred 
from  acts  and  conduct,  or  from  acquiescence 
in  its  use  as  such,  or  that  on  principles  of  an 
equitable  estoppel  plaintiff  Is  precluded  from 
claiming  beyond  the  north  line  of  the  wall, 
or  that  the  wall  Is  the  boundary  line  of  tbe 
defendant's  parcel  as  described  In  her  deed 
or  record  title. 

Entertaining  the  Tiews  we  do  upon  tbe 
matters  presented,  it  necessarily  follows  that 
the  judgment  of  the  court  below  must  be 
affirmed,  with  costs.    It  Is  so  ordered. 

BARTCH,  C.  J.,  and  McCARTT,  J.,  concur. 


CAIN  V.  REEVE  et  al. 
(Supreme  Court  of  Utah.    Dec.  20,  1905.) 

BtJILDING    AND    LOAN     ASSOCTATIOS— SETTLE- 
UBNT  WITH  BOBBOWING  MEMBER. 

A  buildinK  association  advanced  $500  to  a 
member,  receiving  a  note  for  $12,000,  with  12 
per  cent,  interest,  secured  by  a  mortgage  on 
real  estate.  It  assumed  to  pay  a  note  preyi- 
ousiy  executed  by  the  member  to  a  third  per- 
son for  $1,500,  with  7  per  cent,  interest,  se- 
cured by  a  mortgage  on  tlie  same  property,  but 
stipulated  that  if  the  member  should  fail  to 
malie  the  payments  provided  for  the  associa- 
tion shonld  be  under  no  obligation  to  pay  such 
note  at  its  election,  and  the  note  executed  to 
it  should  stand  as  a  note  for  $500,  plus  dues, 
interest,  and  fines  unpaid  at  the  date  of  the 
election.  The  member  paid  the  membership 
fee,  monthly  stock  payments,  and  interest  and 
fines  amounting  to  $884.52.  He  failed  to  make 
further  payments,  and  the  association  elected 
to  declare  its  assumption  of  the  $1,500  note 
void.  Held,  that  a  judgment  adjudKing  that 
the  association  was  only  entitled  to  charge 
the  member  with  the  $500  advanced  by  it,  to- 
Kether  with  12  per  cent,  interest,  together  with 
payments  made  by  it  under  the  agreement,  and 
adjudging  tlint  the  member  was  entitled  to  have 
each  monthly  payment  applied  in  reduction  of 
the  amount  due  at  the  time  of  such  payment, 
gave  the  association  ail  it  was  entitled  to. 

Appeal  from  District  Court,  Third  District; 
C.  W.  Morse,  Judge. 

Action  by  Addison  Cain  against  William 
J.  Reeve  and  another,  in  which  the  Colorado 
Investment  I>oan  Company  filed  a  cross- 
complaint.  .  From  a  judgment  directing  the 
application  of  the  proceeds  of  the  sale  of 
defendants'  premises,  the  Colorado  Invest- 
ment Loan  Company  appeals.    Affirmed. 

Smith  &  Putnam  and  E.  L.  Williams,  for 
appellant  Patterson  &  Moyer,  for  respond- 
ents. 

STRAUP,  J.  Cain  brought  this  action 
pgainst  the  Reeves  to  foreclose  a  mortgage. 


The  appellant  cross-complalned  on  a  Jnnlor 
mortgage.  The  apiieal  Is  on  tbe  Judgment 
roll. 

Tbe  findings  of  tbe  court  show  that  on 
October  5,  1901,  tbe  appellant,  a  building  and 
loan  association,  issued  to  the  respondent 
Wm.  J.  Reeve  22  shares  of  its  class  I  protect- 
ed  installment  stock,  of  the  par  value  of  $100, 
to  be  paid  for  iu  monthly  Installments  of  50 
cents  per  share,  or  $11  per  month.  Later 
this  certificate  was  canceled  and  another 
Issued  in  lieu  thereof,  to  be  paid  for  in  in- 
stallments of  30  cents  per  share,  or  $G.CO  per 
month.  On  October  21,  1901,  the  said  Reeve 
made  application  to  tbe  appellant  for  a  loan 
of  $2,000  upon  certain  real  estate  situate  in 
Salt  Lake  City.  On  November  21,  1901,  the 
appellant  procured  the  respondent  Cain  to 
make  the  said  Reeve  a  loan  of  $1,500,  with 
interest  at  7  per  cent  per  annum.  The 
Reeves  thereupon,  on  said  date,  executed  to 
Cain  their  note  and  mortgage  on  said  real 
estate,  payable  three  years  thereafter,  with 
Interest  at  7  per  cent  per  annum,  payable 
quarterly.  Among  other  things  the  terms  of 
the  mortgage  required  the  Reeves  to  keep 
the  premises  insured,  and  provided  that  a 
breach  thereof  gave  the  holder  of  the  mort- 
gage tbe  right  to  declare  the  whole  note  due 
and  payable.  On  December  13,  1901,  the  ap- 
pellant advanced  and  paid  to  tbe  Reeves  an 
additional  $500,  making  in  ail  the  sum  of 
$2,000  received  by  them  from  both  Cain 
and  apix>Ilaut  Thereupon  the  Reeves  ex- 
ecuted to  appellant  another  and  additional 
note  and  mortgage  on  the  same  premises  In 
the  sum  of  $2,000,  payable  after  18  months 
and  on  or  about  120  months  after  date,  with 
interest  at  12  per  cent,  per  annum,  together 
with  stock  payments  and  fines,  all  payable 
monthly.  In  this  note  It  was  specified  that 
part  of  Its  consideration  was  the  $500  loaned 
by  appellant  to  the  Reeves,  and  partly  appel- 
lant "agrees  to  assume  and  pay  or  discbarge 
for  the  makers  hereof,  on  or  about  the  ma- 
turity hereof,"  the  promissory  note  executed 
by  the  Reeves  to  Cain.  Appellaut's  note  fur- 
ther provided:  "It  Is  understood  and  agreed 
that  the  payee  herein  may,  at  its  option,  at 
any  time,  pay  off  tbe  said  prior  promissory 
note,  secure  an  extension  or  renewal  thereof, 
or  procure  a  new  loan  upon  said  property 
to  take  the  place  of  the  loan  evidenced  by 
said  prior  promissory  note;  provided,  that  no 
extension  or  renewal  shall  be  obtained  or  new 
loan  secured  for  a  period  beyond  the  date  of 
the  maturity  hereof.  It  Is  understood  and 
agreed  that  if  the  makers  hereof  shall  fall, 
neglect  or  refuse  to  keep  and  perform  each 
and  all  of  the  covenants  and  agreements 
herein  contained,  or  shall  fall,  neglect  or  re- 
fuse to  make  any  payment  herein  provided 
for,  in  the  amount  and  at  tbe  time  and  In  the 
manner  herein  provided,  then  the  payee  here- 
in shall  be  under  no  further  legal  obligation 
to  assume  or  pay  the  said  prior  promissory 
note,  or  the  interest  thereon,  or  any  new 
note,  or  tbe  interest  thereon,  executed  to 
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ncare  the  payment  of  a  new  loan  as  afore- 
said, and  the  assumption  thereof  shall  at  the 
option  of  the  payee  herein,  be  null  and  void 
and  of  no  effect  whatever;  provided,  that  If 
by  reason  of  the  default  of  the  makers  here- 
of the  payee  herein  shall  elect  to  exercise 
Its  option  to  declare  the  said  assumption  of 
the  said  prior  promissory  note  null  and  Toid, 
then  this  note  shall  stand  as  a  note  for  the 
sum  of  five  hundred  ($500)  dollars,  pins  all 
amounts  for  dues.  Interest  and  fines,  due  and 
unpaid  at  the  date  of  snch  election,  to- 
gether with  any  sum  that  may  have  been 
paid  by  the  payee  herein,  on  the  principal  of 
said  prior  promissory  note,  or  for  taxes  or 
Insurance,  with  Interest  thereon,  from  the 
.'•<*"  of  Its  election  to  declare  said  assumption 
null  and  Toid,  at  the  rate  of  twelve  (12)  per 
cent  per  annum,  and  the  payments  of  inter- 
est theretofore  made  hereon  by  the  maker 
hereof,  shall  only  be  considered  as  a  liquida- 
tion of  the  interest  on  this  note,  and  as  full 
consideration  for  the  conditional  assumption 
of  said  prior  note,  and  the  payment  of  Inter- 
est thereon  by  the  payee  herein,  to  the  date 
of  the  beginning  of  said  default."  On  the 
11th  day  of  October,  1901,  appellant  procured 
an  insurance  company  to  issue  to  it  a  life 
insurance  policy  for  $2,200  on  the  life  of 
AVni.  J.  Reeve,  at  a  monthly  premium  of 
$2.(>2,  which  said  prciulums  were  paid  by  the 
npi>ellnnt  as  they  became  due.  The  value  of 
the  proi)erty  at  the  time  of  said  loans  was 
about  $2,200. 

The  oonrt  further  found  that  tiie  said 
Beeve  paid  to  appellant,  between  October  1, 
1901,  and  the  commencement  of  the  action, 
the  snm  of  $884.52,  as  follows:  Membership 
fee,  $22;  stock  payments  or  dues,  $222.20; 
Interest,  $635;  fines,  $5.32 — and  that  he  was 
entitled  to  credit  therefor  upon  his  note  and 
mortgage.  That  appellant  paid  to  Cain  all 
the  Interest  on  his  note  and  mortgage  up  to 
September  1,  1904,  as  the  same  became  dne, 
amounting  to  $297.50,  but  paid  no  part  of 
the  principal.  That  the  last  payment  made 
by  the  Reeves  to  appellant  was  July  28, 1904. 
That  appellant  exat:ised  the  option  given 
It  by  its  said  note  and  mortgage  to  declare 
the  principal  thereof  due  ond  payable  on 
accotmt  of  said  default,  and  also  exercised 
the  option  given  it  by  the  terms  of  said  note 
to  declare  its  assumption  of  the  Cain  note 
null  and  void. 

It  was  further  found:  "(21)  That  in  de- 
termining the  amount  due  from  said  Wm. 
J.  Reeve  and  Vinnie  B.  Reeve  to  the  Colorado 
company  [appellant]  upon  its  note  and  mort- 
gage, said  Colorado  company  is  not  entitled 
to  chnrge  them  [Reeves]  with  interest  on 
$2,000  at  12  per  cent  per  annum,  up  to  De- 
cember 1, 1904,  as  called  for  by  its  note  and 
mortgage,  but  is  only  entitled  to  charge  them 
with  the  $500  advanced  by  it  together  with 
12  per  cent  interest  per  annum  on  said  snm, 
and  with  the  amounts  paid  by  It  for  preml- 
nms  on  the  life  Insurance  policy  of  Wm.  J. 
Beere^  and  the  Interest  paid  bf  it  upon  the, 


Cain  note,  and  that  said  Reeves  ire  entitled 
to  have  each  monthly  payment  made  by 
them  applied  in  reduction  of  the  total  amount 
due  at  the  time  of  such  payment  consisting 
of  principal,  together  with  the  interest  ac- 
crued up  to  the  time  of  payment;  the  re- 
mainder, after  deducting  the  pasTnent,  form- 
ing a  new  principal,  upon  which  interest  is 
to  be  added  until  the  next  payment  is  made. 
In  other  words,  that  the  account  is  to  be 
treated  as  a  loan  of  $500  at  12  per  cent  In- 
terest with  partial  payments  of  $26.60,  each 
made  monthly.  That  on  this  basis  of  compu- 
tation th^e  is  due  said  Colorado  company  on 
Its  note  and  mortgage  to  July  17,  1905,  the 
sum  of  $100.05."  The  court  found  due  on 
the  Cain  mortgage  the  sum  of  $1,526.25,  al- 
lowed $150  attorney's  fee  and  costs  of  suit 
and  upon  appellant's  note,  the  snm  of  $100.05, 
and  allowed  it  $100  attorney's  fee.  The  de- 
cree adjudged  the  sale  of  the  premises,  and 
directed  the  proceeds  thereof  to  be  applied, 
first  on  Cain's  indebtedness,  thai  on  appel- 
lant's, and  the  surplus  to  be  yielded  to  the 
Reeves. 

The  only  material  question  presented  on 
this  appeal  arises  with  respect  to  finding 
21.  The  appellant  claims  that  the  finding 
was  not  In  accordance  with  the  terms  of  Its 
contract  It  is  claimed  the  sums  paid  as  stock 
payments  and  dues  ought  not  to  have  been 
applied  in  payment  of  the  principal  and  In- 
terest and  that  appellant  was  entitled  to 
have  Interest  on  $2,000  at  12  per  cent  per 
annum,  instead  of  12  per  cent  interest  on 
$500,  the  amount  actually  loaned  by  It  to 
the  Reeves.  With  such  computation  and  al- 
lowance, the  Reeves  would  still  be  Indebted 
on  their  loan  ($1,500  from  Cain,  $500  from 
appellant)  somewhat  in  excess  of  $2,000. 
notwithstanding  they,  between  October,  1901, 
and  the  commencement  of  the  action  in  1904, 
had  paid  thereon  the  sum  of  $884.52.  Appel- 
lant makes  this  claim  because  of  its  assump- 
tion to  pay  the  Cain  mortgage,  and  the  risk 
It  assumed  in  advancing  $500  on  a  property 
worth  only  $2,200  already  covered  by  the 
Cain  mortgage.  Its  assumption  to  pay  either 
the  Interest  or  the  principal  of  the  Cain 
mortgage  was  so  qualified  and  conditioned 
as  to  render  its  obligation  Ineffectual,  and  to 
Involve  no  risk.  The  effect  of  the  agreement 
obligated  the  appellant  to  pay  the  7  per  cent 
Interest  on  the  Cain  mortgage  only  In  the 
event  that  the  Reeves  paid  to  it  12  per  cent, 
on  $2,000.  Whenever  they  failed  so  to  pay, 
appellant's  assumption  was  abrogated.  Nei- 
ther did  It  promise  to  pay  the  principal  of 
the  Cain  note  when  It  became  due,  but  only 
promised  to  pay  it  on  or  before  the  maturity 
of  the  $2,000  note,  and  upon  the  condition 
that  the  Reeves  paid  to  It  the  $2,000  note. 
The  Reeves  paying  to  appellant  12  per  c&A. 
on  $2,000,  and  it  paying  Caiu  7  per  cent 
on  $1,500,  as  a  straight  Interest  proposition, 
gave  it  27  per  cent  per  annum  on  its  loan  of 
$500.  In  the  event  the  Reeves  discontinued 
to  pay  this  unconscionable  rate,  the  appellant 
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\ra8  given  the  power  to  declare  Its  assumption 
of  the  Cain  mortgage  of  no  force,  to  collect 
interest  at  the  rate  of  12  per  cent  on  the 
full  amount  of  $2,000,  notwithstanding  it 
loaned  to  them  but  $500,  besides  to  charge 
them  with  unpaid  dues.  Interest,  and  fines, 
and  payments  made  by  It  on  the  Cain  mort- 
gage, together  with  12  per  cent.  Interest 
When  the  court  treated  the  $500  paid  by  ap- 
pellant to  the  Reeves  as  a  loan  to  them, 
and  allowed  It  12  per  cent  interest  thereon, 
gave  It  credit  for  the  Interest  payments  made 
by  It  on  the  Cain  note,  and  for  the  premiums 
of  life  Insurance  paid  by  U,  we  think  the  ap- 
pellant was  granted  all  the  equity  to  which 
It  was  entitled. 

The  judgment  of  the  lower  court  Is  af- 
firmed, with  costs. 

BARTCH,  C.  J.,  and  McCARTY,  J.,  concur. 


WETZEIi  V.  DESERET  NAT.  BANK  et  a1. 
(AJAX,  Intervener). 

(Supreme  Court  of  Utah.    Nov.  27,  1905.) 

Bailment — ^Lease  of  Sheep — Rionr  or  Mort- 

OAOEE. 

A  contract  or  lease  of  a  certain  numl>er  of 
sheep  for  a  certain  time,  providing  for  payment 
of  a  certain  amount  of  wool  per  bead  and  a 
fixed  increase  per  100  head,  stipulating  for  the 
payment  of  taxes  and  branding,  and  requiring 
their  return  at  the  expiration  of  the  lease,  un- 
less it  is  renewed,  is  a  bailment  and  not  a  sale ; 
and  hence  a  mortgage  by  the  lessee,  without  the 
lessor's  Icnowledge,  was  invalid,  and  conferred 
no  right  of  disposition  by  the  mortgagee. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Chattel  Mortgages,  {  55;  vol.  43, 
Cent  Dig.  Sales,  $  12.]   ^  "    '  *       ' 

Appeal  from  District  Court,  Second  Dis- 
trict; H.  H.  Rolapp,  Judge. 

Action  of  replevin  by  W.  A.  Wetzel  against 
the  Deseret  National  Bank  and  others.  Emil 
AJax  Intervened.  Prom  a  Judgment  for 
plaintiff  and  intervener,  defendants  appeal. 
Afilrmed. 

Young  &  Moyle,  for  appellants.  Harring- 
ton &  Sanford,  for  respondent 

BARTCH,  O.  J.  This  was  an  action  of  re- 
plevin to  obtain  possession  of  a  certain  num- 
ber of  sheep  or  judgment  for  their  value  In 
case  delivei7  could  not  be  had.  It  appears 
from  the  evidence  that  the  plaintiff,  his  wife, 
Robert  Cowan,  and  Mrs.  Mary  £.  F.  Hayes, 
owners  of  a  herd  of  sheep,  leased  the  same  to 
the  defendant  Robert  Kirk  In  September, 
1900,  for  the  term  of  one  year.  At  the  ex- 
piration of  the  year,  on  September  27,  1901, 
the  owners,  Wetzel  and  wife  and  Mrs. 
Hayes,  again  leased  their  sheep,  in  all  about 
2,722  head,  on  similar  terms,  to  Robert  Kirk 
for  another  year.  This  lease,  so  far  as  ma- 
terial to  this  decision,  reads:  "The  second 
party  agrees  to  pay  1%  pounds  of  wool  If 
Bald  wool  sells  for  8  cents  per  pound,  and 


1%-  pounds  if  said  wool  sells  for  10  cents  per 
pound,  and  2  pounds  per  bead  if  the  said 
wool  sells  for  12  cents  per  pound,  and  10 
lambs  to  the  100  sheep  let  wool  sell  at  any 
of  the  above  prices.  The  party  of  the  sec- 
ond part  also  agrees  to  pay  the  taxes  and  ail 
other  assessments  pertaining  to  said  sheep, 
and  will  earmark  and  wool  brand  them  at 
the  proper  time,  and  watch  over  them  in  a 
herdmanslike  manner,  and  keep  said  sheep 
as  free  from  scab  as  possible.  The  party  of 
the  second  party  agrees  that  at  the  expiration 
of  this  lease,  if  the  parties  of  the  first  part 
demand  said  sheep,  through  failure  of  said 
second  party  to  keep  the  agreement  he  will 
return  to  the  first  parties  the  proper  amount 
of  lambs,  ewes  and  wethers  to  form  a  good 
stock  herd  of  sheep,  with  the  following  ear- 
marks: Crop  and  slit  in  right  ear,  and  under 
bit  in  same,  and  upper  slope  off  left  ear, 
and  swallow  fork  and  round  under  bit  in 
right  ear,  and  crop  oif  left  ear.  Swallow 
fork  and  round  under  bit  in  right  ear,  and 
crop  and  upper  slope  off  left  ear,  and  crop 
and  slit  and  under  bit  in  right  ear,  upper 
slope  off  and  nick  In  left  ear.  The  party  of 
the  second  part  agrees  to  pay  the  proceeds 
from  sale  of  said  wool  as  soon  as  possible 
after  the  sale  of  said  wool  at  the  residence 
of  W.  A.  Wetzel.  The  party  of  the  second 
part  will  have  the  right  to  sell  some  sheep, 
but  not  enough  to  impoverish  or  make  a 
poor  herd  of  sheep,  and  will  improve  the 
quality  of  said  sheep  as  much  as  possible. 
Any  violation  of  this  lease  makes  it  null  and 
void,  and  the  first  parties  can  take  the  sheep 
into  their  possession.  If  they  so  desire.  This 
lease  can  be  renewed  at  the  end  of  the  term 
if  ail  parties  so  desire.  The  second  party 
shall  give  30  days'  notice  U  he  desires  to  re- 
lease or  give  up  possession  of  said  sheep. 
He  will  also  keep  the  parties  informed  how 
be  is  getting  along  with  said  sheep."  On 
August  2,  1902,  and  while  this  lease  was  yet 
In  force,  the  lessee  borrowed  from  the  de- 
fendant bank  the  sum  of  $2,500,  and  to  secure 
the  loan,  executed,  without  the  knowledge  or 
consent  of  the  lessors,  a  chattel  mortgage  on 
the  herd  of  sheep,  rei>resenting  to  the  bank 
that  he  was  the  owner  of  them.  At  the  ex- 
piration of  this  lease,  on  September  ^,  1902, 
another  lease  was  made  to  Kirk,  for  the  term 
of  one  year,  In  which  the  lessee  was  not  re- 
quired to  pay  any  Increase.  The  note  se- 
cured by  the  mortgage  was  due  on  July  2, 
1005,  but  at  that  time,  it  appears,  the  lessee 
had  left  the  herd  in  the  charge  of  herders, 
and  his  whereabouts  have  since  been  un- 
known. In  September,  1903,  the  mortgagee 
seized  the  sheep  and  sold  them  under  the 
terms  of  the  mortgage.  Thereupon  this  suit 
was  instituted.  At  the  trial  the  plaintiff  re- 
covered judgment  against  the  bank  for 
$2,502.92,  and  Interest  the  intervener  for 
$67.28,  and  interest,  and  the  defendant  bank 
recovered  judgment  against  defendant  Rob- 
ert Kirk  for  $2,500  and  interest  Alt^v^i^ 
uigiiizea  oy  VjU'U'vIC 
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the  l)nnk  and  defenclnnt  Ajax  appealed  from 
the  Judgment  entered  in  faror  of  the  plain- 
tiff. 

The  decisive  question  on  this  appeal  Is 
whether  the  transactions  between  the  lessors 
and  lessee  constituted  a  sale  or  a  bailment. 
The  appellants  contend  that  they  amounted 
to  a  sale,  while  the  respondent  Insists  there 
was  but  a  bailment  Upon  examination  of 
the  written  lease  in  evidence,  it  will  be  no- 
ticed that  neither  of  the  Instruments  contains 
any  words  of  sale — no  language  showing  a 
transfer  of  title,  nor  any  provision  requiring 
paj-ment  for  the  property.  On  the  contrary, 
the  language  employed  In  the  Instruments 
shows  that  the  lessee  was  to  keep  the  sheep 
branded  and  marked  with  marks  desig- 
nated in  the  leases,  and  at  the  expiration  of 
each  term  to  return  the  sheep  so  marked,  un- 
less the  lease  would  be  renewed  for  another 
year.  This,  of  course,  did  not  mean  that  the 
lessee  was  bound  to  return  all  of  the  identi- 
cal sheep,  but  that  he  must  return  the  proper 
number  out  of  the  herd  leased,  including  the 
Increase.  The  mere  fact  that  the  lessee,  un- 
der the  terms  of  the  instrument  in  force  at 
the  time  of  the  execution  of  the  mortgage, 
was  to  pay  wool  and  increase  of  lambs,  does 
not  make  the  transaction  a  sale,  nor  does  the 
fact  that  the  lessee  was  authorized  to  "sell 
some  sheep,  but  not  enough  to  impoverish" 
the  herd,  effect  such  result  In  each  of  the 
Instrnments  the  evident  intention  of  the  par- 
ties was  to  effect  a  lease  of  the  sheep  and  not 
a  sale.  This  is  apparent  not  only  from  the 
context,  but  also  from  the  acts  of  the  parties 
as  shown  in  evidence.  Both  parties  treated 
each  transaction  as  a  lease,  except  In  the  sin- 
gle Instance  when  the  lessee  falsely  treated  it 
otherwise,  and  wrongfully  executed  the  mort- 
gage. That  he,  at  that  time,  was  fully 
aware  that  he  was  acting  unlawfully  and 
wltliont  authority,  is  evident  by  his  subse- 
quent conduct.  In  leaving  the  sheep,  con- 
trary to  the  requirements  of  his  contract 
with  the  owners,  in  the  hands  of  herders, 
without  continuing  to  give  them  his  personal 
attention.  Instead  of  complying  with  his 
agreement  in  this  regard,  he  abandoned 
the  herd  and  left  the  country  without 
notice  to  his  les.<<ors,  and  without  attempting 
to  maintain  any  right  to  the  sheep.  Leases 
of  this  character  have  been  before  this  court 
on  several  ownsions,  and  have  uniformly  been 
held  to  be  contracts  of  bailment  and  not  of 
sale.  Woodward  v.  Edmunds.  20  Utah,  118, 
57  Pae.  848;  Tnmbow  v.  Beckstead,  25  Utah, 
408,  71  Pac.  10C2.  It  follows  that  the  con- 
tract under  which  the  defendant  Kirk  had 
possession  of  the  sheep  at  the  time  of  the 
execution  of  the  mortgage  being  but  a  lease, 
he  had  no  legal  right  to  dispose  of  the  herd 
either  by  mortgage  or  otherwise,  and  that 
the  mortgage,  upon  which  the  appellants  rely, 
was.  under  the  facts  and  circumstances  dla- 
elosed  In  evidence,  invalid,  and  conferred  no 
rlifht  of  disposition  of  the  sheep  by  sale  up- 
on the  mortgagee.    Such  being  the  case,  the 


decree  and  Judgment  must  be  sustained. 
Having  arrived  at  this  conclusion,  it  is  not 
deemed  Important  to  discuss  any  other  ques- 
tion presented. 

The  Judgment  appealed  from  is  affirmed, 
with  costs. 

Mccarty  and  STBAUP,  JJ.,  concur. 


FRANCIS  v.  GISBORN. 
(Supreme  Court  of  Utah.    Nov.  25,  1905.) 

1.  TsrsTS— ExPBESS  Trust — NxTtriuE. 

Plaintiff  alleged  that  on  a  certain  date  b« 
delivered  to  defendant  $4,800  for  the  special 
purpose  of  paying  some  of  the  money  to  satisfy 
plaintiff's  debts  and  to  keep  the  remainder  and 
return  the  same  to  plaintiff  on  demand,  and 
that  defendant  failed  and  neglected  to  pay  any 
of  plaintiff's  debts,  but  mingled  the  money  wittl 
his  own  and  used  ttie  same  until  nearly  20  years 
thereafter,  when  plaintiff  demanded  a  return 
of  the  fund,  which  defendant  refused,  except 
for  the  repayment  of  a  small  sum.  Held,  that 
the  complaint  alleged  a  cause  of  action  for 
conversion  only,  and  did  not  show  that  defend- 
ant received  the  money  by  virtue  of  an  express 
trust. 

2.  Pleading — Conclusions. 

An  allegation,  in  a  complaint  to  recover 
certain  money,  that  defendant  received  the 
money  from  plaintiff  in  trust  for  certain  pur 
poses,  was  not  an  allegation  of  fact,  but  a  mere 
conclusion  of  the  pleader. 

3.  Limitation   oir  Actions  — Accounting  — 
Equity  Jubisdiction. 

Where  plaintiff  deposited  certain  money 
with  defendant,  who  agreed  to  pay  certain  of 
plaintiff's  debts  and  return  the  balance  on  de- 
mand, but  plaintiff  made  no  demand  for  the 
return  of  such  balance  for  nearly  20  years, 
plaintiff's  right  to  recover  such  balance  was  not 
within  the  exclusive  jurisdiction  of  a  court 
of  equity,  and  was  subject  to  limitations, 
whether  his  action  was  brought  in  equity  or  at 
law. 

4.  Same— Payment— Statutes. 

Rev.  St  1898,  i  2888,  provides  that  in  ac- 
tions founded  on  contract,  when  any  part  of 
the  principal  or  interest  shall  have  been  paid, 
an  action  may  be  brought  within  the  period 
prescribed  for  the  same  after  such  payment ; 
and  section  2iK)0  declares  that  the  chapter  con- 
taining the  former  section  does  not  extend  to 
actions  already  commenced  nor  to  cases  where 
the  time  prescribed  in  any  existing  statute  for 
acquiring  a  right  or  barring  a  remedy  has  fully 
run.  Held  that  where  plaintiff's  right  to  re- 
cover certain  money  deposited  with  defendant 
had  been  barred  for  more  than  12  years  by 
limitations  imposed  by  Code  Civ.  Proc.  c.  3  (2 
Comp.  Laws  1888,  p.  224,  tit.  2),  at  the  tima 
section  2808  was  adopted,  the  subsequent  pay- 
ment of  a  small  sum  by  defendant  did  not 
revive  plaintiff's  right  to  sue. 

Bartch,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Salt  Lake 
County;  George  O.  Armstrong,  Judge. 

Suit  by  Jewet  B.  Francis  against  Mathew 
T.  Gisborn.  From  a  Judgment  sustaining  a 
demurrer  to  the  complaint  and  dismissing 
the  suit,  plaintiff  appeals.    Affirmed. 

Plaintiff  brought  this  action  to  recover 
from  defendant  the  sum  of  $4,800,  and  inter- 
est thereon  from  August  21,  1881.  The  com- 
plaint in  substance  alleges:  (1)  That  on  the 
2d  day  of  August,  1881j,^th^  ^.l^t^^gg^Ube 


372 


83  PACIFIC  BEPORTKa 


(Utah 


owner  of  and  possessed  of  $4,S0O,  lawful 
money  of  the  United  States.  (2)  That  on  said 
date,  at  Salt  Lake  City,  Utali,  the  defendant 
received  from  plalntlfF,  In  trust  for  the  plain- 
tiff, the  said  money  for  the  special  purpose  of 
paying  some  of  said  money  to  satisfy  the 
debts  of  the  plaintifT,  and  for  the  purpose  of 
safely  keeping  the  remainder  of  said  money 
and  returning  same  to  plaintiff  upon  demand. 
(3)  That  said  defendant  has  failed  to  pay  any 
part  of  said  money  to  satisfy  the  debts  of  the 
plaintiff.  (4)  That  defendant  during  all  the 
times  mentioned  in  said  complaint  has  min- 
gled said  money  with  his  own,  and  during  all 
of  said  time  since  receiving  the  same  used 
said  money  In  his  own  private  business.  (3) 
That  on  the  20th  day  of  December,  1900,  at 
Salt  Lake  City,  Utah,  the  plaintiff  demanded 
of  defendant  an  accounting  and  return  of 
said  money,  and  the  defendant  then  and  there 
refnsed  to  account  to  plaintiff  and  ever  since 
has  and  now  refuses  to  account  to  plaintiff, 
except  the  sum  of  $25,  which  said  sum  has 
been  paid  in  suiall  payments  at  various 
times;  the  last  payment  being  made  on  the 

day  of  June,  1004.     (6)  A  prayer  for 

an  accounting  and  judgment.  Defendant  filed 
a  demurrer  to  plaintiff's  complaint  and  al- 
leged as  grounds  of  demnrrer,  first,  that  said 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  second,  "that 
said  cause  of  action  is  barred  by  subdivision 
3,  i  2877,  and  by  section  2883,  of  the  Revised 
Statutes  of  Utah,  1808";'  third,  a  want  of 
equity  In  plaintiff's  complaint;  fourth,  a  bar 
by  subdivision  3,  g  3144,  and  section  3150, 
of  the  CtHnpiled  Laws  of  Utah,  1888;  and, 
fifth,  that  plaintiff's  complaint  is  ambiguous, 
unintelligible,  and  uncertain,  in  that  it  seeks 
for  equitable  relief  without  stating  facts  as 
a  basis  for  such  relief,  and  that  the  action 
Is  barred  by  reason  of  laches.  The  demurrer 
was  sustained  and  a  Judgment  entered  in 
favor  of  the  defendant,  and  the  case  dis- 
missed. To  reverse  this  Judgment,  plaintiff 
has  appealed  to  this  court. 

Warner  &  Davis,  for  appellant  E.  D. 
Hoge  and  J.  M.  Hamilton,  for  respondent. 

Mccarty,  J.,  after  making  the  foregoing 
statement  of  the  case,  delivered  the  opinion 
of  the  court 

As  stated  by  counsel  for  appellant  In  their 
brief,  the  Important  question  presented  by 
this  appeal  is,  "has  the  statute  of  limitation 
run,  or  is  appellant  guilty  of  laches,"  and 
did  the  court  err  in  sustaining  respondent's 
demurrer  on  these  grounds?  Appellant  con- 
tends that  the  facts  alleged  in  the  complaint 
which,  for  the  puriwse  of  determining  the 
sufficiency  of  the  complaint  the  demurrer  ad- 
mits to  be  true,  show  that  the  money  alleged 
to  have  been  delivered  by  him  to  defendant 
constituted  a  trust  fund  of  an  express  and  con- 
tinuing trust  and  that  the  relation  of  trustee 
and  cestui  que  trust  was  thereby  created  be- 
tween them,  and  he  now  seeks  to  invoke  the 
rule  that  takes  such  cases  out  of  the  opera- 


tion of  the  statute  of  llmitatloBS.  "We  are  of 
the  opinion,  however,  that  the  facts  alleged 
in  the  complaint  entirely  fail  to  show  any 
such  relation.  The  gist  of  the  complaint 
when  stripped  of  all  redundant  matter,  is  that 
on  the  2d  day  of  August  1881,  at  Salt  Lake 
City,  Utah,  plaintiff  delivered  to  defendant 
$4,800  "for  the  special  purpose  of  i)aylng 
some  of  snid  money  to  satisfy  the  debts  of 
plaintiff  and  for  the  purpose  of  keeping  the 
remainder  and  returning  the  same  to  plaintiff 
on  demand";  that  defendant  failed  and  neg- 
lected to  pay  any  of  plaintiff's  debts,  but 
mingled  said  money  with  his  own  and  used 
it  in  his  own  private  business;  that  nearly 
20  years  thereafter  (December  20,  1900)  plain- 
tiff demanded  a  return  of  said  fund,  and  that 
defendant  refused  to  return  It  or  any  part 
thereof,  except  the  sum  of  $25,  which  was 
paid  In  small  payments,  the  last  payment 
being  made  In  June,  1001.  This  complabit 
In  effect,  alleges  conversion  of  the  money  by 
defendant  and  the  facts  therein  stated  ut- 
terly fall  to  bring  the  case  within  the  do- 
main of  equity,  as  the  elements  nei-essary  to 
create  the  relation  of  trustee  and  cestui  que 
trust  are  not  shown  to  exist.  True  plaintiff 
in  his  complaint  designates  the  money  he 
seeks  to  recover  as  a  trust  fund,  but  this, 
however.  Is  only  the  conclusion  of  the  pleader. 
The  relations  of  the  parties  to  each  other, 
because  of  and  which  grew  out  of  the  trans- 
action In  question,  must  be  determined  by  the 
facts,  what  they  did  in  the  premises,  and  not 
by  what  plaintiff  chooses  to  label  or  call  it  in 
his  pleading.  "The  mere  delivery  of  property 
or  money  to  one  to  be  held  until  the  per- 
formance of  an  act  by  another,  whereupon  it 
is  to  be  paid  over  to  such  person,  otherwise 
to  be  returned,  does  not,  independent  of  the 
equitable  circumstances,  necessarily  create 
a  trust  of  which  equity  has  Jurisdiction,  but 
on  the  contrary,  the  remedy  is  by  action  at 
law."  22  Enc.  PI.  &  Pr.  IG.  And  on  page 
15  of  this  same  volume  It  is  said:  "Courts 
of  equity  will  not  assume  Jurisdiction  to 
establish  or  enforce  trusts  in  every  case 
where  confidence  has  been  rejKtsed  or  confi- 
dence given."  Even  though  we  should  treat 
this  as  a  suit  In  equity,  it  would  not  take  tlie 
case  out  of  the  oi>eratlon  of  the  statute  of 
limitations;  for  the  authorities  uniformly 
hold  that  in  cases  whei"e  law  and  equity  have 
concurrent  Jurisdiction  lapse  of  time  covering 
the  i>eriod  of  the  statute  of  limitations  is  a 
complete  bar  to  a  recovery  In  such  cases, 
aud  that  the  only  cases  not  affected  by  the 
statute  are  those  over  which  eijulty  has  ex- 
clusive Jurisdiction.  "It  is  obvious  that  a 
person  cannot  by  declaring  a  trust  change 
the  character  of  his  obligation  so  as  to  affect 
the  operation  of  the  statute  of  limitations." 
Buswell,  Lim.  &  Adv.  Poss.  327;  2  Beach  on 
Trusts  &  Trustees,  CCS;  Wood  on  Limitations 
(3d  Ed.)  .^S,  and  numerous  cases  cited  in  note: 
18  Am.  &  Eng.  Enc.  L.  (2d  Ed.)  155, 156;  cases 
cited  in  n.>te.  Further  discussion  or  citation 
of  authorities  on  this  branch  of  the  case 
Digitized  by  VjOOQ IC 
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seems  nnnecessary,  as  It  Is  plain  the  case 
does  not  belong  to  that  class  over  wblcli  equi- 
ty exercises  exclusive  lurlsdlction. 

Appellant  contends,  bowerer,  that  the  pay- 
ment alleged  to  have  been  made  by  respond- 
ent In  June,  lOM,  takes  the  case  entirely  out 
of  the  statute  of  limitations,  and,  In  support 
of  this  contention,  cites  section  2898,  Bev.  St 
Utah,  1S98,  which,  so  far  as  material  in  this 
case,  provides  that  "In  any  case  founded  on 
contract,  when  any  part  of  the  prUicIpal  or 
Interest  shall  have  been  paid  *  •  •  an 
action  may  be  brought  in  such  case  within 
the  period  prescribed  for  the  same  after  such 
payment"  When  the  foregoing  provisions  of 
the  statute  went  Into  effect  the  claim  sued 
on  had  been  barred  for  a  period  of  more 
than  12  years  by  the  provisions  of  chapter  3. 
Code  Civ.  Proc.  (2  Comp.  Laws  1888,  p.  224, 
tit.  2),  referred  to  and  relied  on  as  a  bar  by 
defendant  in  his  demurrer.  And  section 
2900,  Rev.  St  1808,  which  is  a  part  of  the 
same  chapter  as  section  2898,  supra,  provides 
^  follows:  "This  chapter  does  not  extend 
to  actions  already  commenced  nor  to  cases 
where  the  time  prescribed  In  any  existing 
statute  for  acquiring  a  right  or  barring  a 
remedy  has  fully  run."  It  will  be  seen  that 
this  section  of  the  statutes  expressly  exempts 
causes  of  action  against  which  the  statute 
of  limitations  has  "fully  run"  from  the  opera- 
tion of  section  2898,  relied  on  by  appellant 
and  by  virtue  of  which  he  claims  his  cause  of 
action  was  revived  when  the  alleged  partial 
payments  referred  to  were  made.  It  there- 
fore follows  the  plea  In  bar  of  the  statute 
of  limitations  must  prevail. 

The  Judgment  of  the  district  court  is  af- 
firmed, with  costs. 

STRAUP,  J„  concurs ;  BABTCH,  C.  J.,  dis- 
sents. 


NICHOLS  T.    DAILY  REPORTER   CO. 

(Supreme  Court  of  Utah.    Nov.  23,  1005.) 

LiBKL— Publication— LiBBi,  Pta  Se. 

Plaintiff  was  a  typographer  and  a  candi- 
date for  delegate  to  the  annual  convention  of 
the  National  Typographical  Union,  when  de- 
fendant pnbliMhed  a  card  on  one  side  of  which 
were  the  words,  "Vote  for  Honest  Jalce  Bosch 
for  Delegate."  and  on  the  other :  "Explanatory. 
Mr.  C.  A.  Nichols  owes  the  Daily  Reporter 
Co.  a  balance  of  $34.25  for  printinR  done  in 
1894.  Draw  your  own  conclusions  and  vote  for 
Mr.  Nichols,  if  you  think  he  is  not  able  to 
pay  this  debt."  Held,  that  such  publication 
was  not  libelous  per  se,  and  the  plaintiff  was 
not  entitled  to  recover,  in  the  absence  of  proof 
that  the  publication  was  actuated  by  malice 
and  that  he  had  suffered  actual  damage. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Libel  and   Slander,  S§  5,  87.] 

Bartch,  C.  J.,  dissenting. 

Appeal  from  District  Court  Salt  Lake 
County ;  S.  W.  Stewart  Judge. 

Action  by  C.  A.  Nichols  against  the  Dally 
Reporter  Company.  From  a  Judgment  for 
plaintiff  for  nominal  damages,  he  appeals. 
Affirmed. 


D.  S.  Truman  and  Famswortb  ft  Lund,  for 
appellant  Henderson,  Pierce,  Critchlow  & 
Barelte,  for  respondent 

STRAUP,  J.  1.  The  appellant  plaintiff 
below,  brought  this  action  against  the  re- 
spondent to  recover  damages  for  libel.  It 
Is  alleged  in  the  complaint  that  while  the 
plaintiff  was  a  candidate  for  election  to  an 
office  in  the  Typographical  Union  at  Salt 
Lake  City,  and  also  a  candidate  for  delegate 
to  the  annual  convention  of  the  National 
Typographical  Union  to  be  held  at  Washing- 
ton, D.  C,  the  defendant  printed  and  pub- 
lished a  card,  on  one  side  of  which  were 
the  words,  "Vote  for  Honest  Jake  Bosch 
for  Delegate,"  and  on  the  other :  "Explana- 
tory. Mr.  C.  A.  Nichols  owes  the  Dally 
Reporter  Co.  a  balance  of  (34.25  for  printing 
done  In  1894.  Draw  iconr  own  conclusions 
and  vote  for  Mr.  Nichols,  If  you  think  he  Is 
not  able  to  pay  this  debt"  It  Is  further 
alleged,  "meaning  thereby  that  the  plaintiff 
herein,  although  able  to  pay  bis  debts  and 
obligations,  was  dishonest,  and  was  making 
accounts  which  he  never  paid  nor  intended 
to  pay,  and  was  wholly  unfit  and  unworthy 
of  credit  or  to  be  trusted  to  flll  the  position" 
sought  by  him,  and  to  bring  him  "into  con- 
tempt and  ridicule;"  that  said  publication 
was  false  and  defamatory,  and  for  the  pur- 
pose of  defeating  his  election ;  and  that  he 
was  damaged  "In  his  reputation,  good  repute, 
and  credit."  It  Is  not  alleged  in  the  com- 
t)lalnt  that  the  publication  caused  his  defeat 
or  aided  in  so  doing.  No  special  damages 
are  alleged  or  proven.  The  evidence  shows 
the  defendant  printed  and  circulated  about 
100  of  said  cards  at  Salt  Lake  City  among 
members  of  the  said  union,  and  electors  at 
said  election.  As  to  whether  the  plaintiff 
owed  the  debt  there  was  some  conflict  in  the 
evidence.  He  dented  owing  it  The  court, 
among  other  things,  in  substance,  instructed 
the  Jury  that  the  "card  does  not  contain 
matter  that  Is  Ulieloaa  per  Be;"  that  "no 
damage  can  be  Inferred  from  the  mere  fact 
that  the  card  was  published  and  that  It  was 
false,"  that  before  a  verdict  could  be  return- 
ed for  plaintiff  "it  must  be  shown  by  evi- 
dence, outside  of  the  publication,  that  the 
defendant  was  actuated  by  malice  or  ill  will 
toward  the  plaintiff,  and  that  be  has  suffer- 
ed actual  damage  thereby."  The  Jury  re- 
turned a  verdict  for  plaintiff  for  $1.  He 
appeals. 

2.  It  is  conceded  by  appellant  that  no  spe- 
cial damages  were  alleged  In  the  complaint, 
and  none  proven  at  the  trial.  The  principal 
point  urged  by  him  Is  that  the  alleged  words 
were  libelous  per  se,  thot  the  court  erred  In 
telling  the  Jury  otherwise,  and  in  directing 
them  that  no  damage  could  be  Inferred 
from  the  mere  fact  of  the  publication  and 
that  It  was  false. 

3.  We  are  of  the  opinion  that  the  alleged 
article  was  not  libelous  per  se;  and  as  no 
special  damages  were  averred  in  the  com- 
lUalnt  and  none  proven  at  the  trial,  plain- 
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tiff  was  not  entitled  to  a  verdict  It,  of 
course,  Is  conceded  that  written  derogatory 
or  disparaging  words  which  impute  to  a  per- 
son the  commission  of  a  crime,  or  degrada- 
tion of  character,  or  which  have  a  tendency 
to  Injuriously  affect  him  In  his  office  or  trust, 
profession,  trade,  calling,  or  business,  or 
which  tend  to  degrade  him  in  society,  or  ex- 
pose him  to  public  hatred,  contempt,  or  ridi- 
cule, are  libelous  and  actionable.  It  also  Is 
the  well-recognlzed  rule  that  when  the  words 
are  libelous  per  se.  It  is  not  necessary  to 
allege  or  prove  special  damages,  for  malice 
and  damage  are  implied ;  but  where  they  are 
not  libelous  per  se,  special  damages  must  be 
averred  and  proven  to  warrant  a  recovery. 
The  Important  question,  therefore,  is,  when 
can  it  be  said  that  the  publication  of  an 
article  is  libelous  p^  se,  and  does  this  one 
fall  under  such  class?  Some  authorities 
say,  whether  a  publication  is  libelous  per 
se  Is  to  be  determined  wholly  by  the  sense 
in  which  the  same  la  usually  understood. 
Others,  that  it  is  to  be  determined  by  wheth- 
er the  article  is  susceptible  of  but  one  con- 
struction, and  that  one  of  harmful  mean- 
ing; that  Is  to  say,  if  the  article  is  sus- 
ceptible of  two  meanings,  one  Innocent  and 
the  other  harmful,  it  Is  not  libelous  per  se. 
Again,  expressions  are  found  in  the  cases 
that,  if  a  colloquium  or  innuendo  is  necessary 
to  render  the  language  libelous,  it  Is  not  per 
se  libelous.  Still  anotber  test,  and  the  one 
which  we  think  Is  tbe  correct  one,  and  which 
Is  supported  by  the  greater  weight  of  au- 
thority, is,  "when  language  la  used  concern- 
ing a  person  or  his  affairs  which  from  its 
nature  necessarily  must,  or  presumably  will, 
as  Its  natural  and  proximate  consequence, 
occasion  him  pecuniary  loss.  Its  publication" 
Is  libelous  per  se.  Townshend  (4tb  Ed.) 
a  146,  147;  Fry  v.  McCord  Bros.,  95  Tenn. 
680,  33  8.  W.  568.  "The  nature  of  the  writ- 
ing must  be  such  that  the  court  can  legally 
presume"  that  tbe  plaintiff  has  been  dam- 
aged. 18  Am.  &  Eng.  Enc.  L.  (2d  ISO.)  916. 
"lYom  some  sorts  of  false  report  the  law 
presumes  conclusively  that  damage  has  fol- 
lowed, and  the  plaintiff  need  neither  allege 
nor  prove  It  Here  tbe  language  Is  styled 
libelous  per  se.  *  *  •  Except  where  this 
presumption  exists,  special  damages  to  the 
plaintiff's  reputation  must  be  alleged  and 
proved  to  have  been  the  actual  and  natural 
result  of  the  language  used."  McLougblin  v. 
Am.  Cir.  Loom  Co.,  125  Fed.  204,  60  C.  C.  A. 
87.  This  principle  is  also  recognized  and 
well  stated  in  Pratt  r.  Pioneer  Press  Co., 
36  Minn.  251,  28  N.  W.  708. 

Tested  by  these  principles,  can  it  be  said 
that  the  nature  and  character  of  the  language 
here  contained  in  tbe  alleged  article  was  such 
as  not  only  as  a  natural  and  proximate,  but 
as  a  necessary,  consequence  its  publication 
occasioned  plaintiff  damages?  We  think  the 
article  does  not  warrant  tbe  Indulgence  In 
Ba<^  presumption.  To  do  so  the  court  ought 
to  be  able  to  see  tliat  as  a  necessary  conse- 


quence plaintiff  was  damaged  In  some  mate- 
rial manner.  Foster  v.  Boue,  38  111.  App. 
613.  It  must,  of  course,  be  conceded  ttiat 
the  article  does  not  charge  or  Impute  the  com- 
mission of  any  crime  or  moral  degradation. 
Nor  can  it  fairly  be  said  It  exposed  plaintiff 
to  public  batred,  or  ridicule,  or  tended  to 
disgrace  him.  It  Is,  however,  said  that  the 
words  "did  Impute  to  the  plaintiff  dishonesty 
in  his  vocation,"  from  which  it  is  argued  that 
tbe  article  is  libelous  per  se.  We  tblnk  tbe 
article  is  not  open  to  such  construction.  Tbe 
evidence  shows  that  the  plaintiff  was  a  typog- 
rapher. We  see  nothing  In  this  article 
which  In  any  manner  reflects  upon  the  plain- 
tiff in  such  or  any  trade,  or  profession,  or 
calling,  or  affects  him  in  a  position  of  office 
or  trust  A  complete  answer,  however,  to 
such  contention  is  that  the  plaintiff  did  not, 
by  way  of  innuendo  or  otherwise,  place  such 
a  meaning  upon  tbe  article;  and,  further- 
more, it  does  not  upon  Its  face  charge  or  Im- 
port such  meaning.  An  entirely  different 
meaning  by  way  of  innuendo  was  placed 
upon  it  "Where  plaintiff  alleges  a  special 
meaning  for  the  alleged  libelous  words  sued 
on,  that  is  the  only  meaning  which  the  «le- 
fendant  need  meet  In  pleading  or  on  trlaL" 
Wuest  v.  Brooklyn  Citizen  (Sup.)  76  N.  X. 
Supp.  706.  However,  had  the  plaintiff  char- 
ged such  meaning  to  the  article  it  would  have 
been  of  no  avail,  for  the  article  is  not  fairly 
or  even  at  all  susceptible  of  such  construc- 
tion and  an  Innuendo  cannot  enlarge  the 
meaning  of  words  or  attribute  to  them  a 
meaning  which  they  will  not  bear.  18  Am.  & 
Eng.  Enc.  Ii.  182.  Likewise,  to  say,  as  was 
said  here,  by  way  of  innuendo,  that  the  plain- 
tiff was  brougbt  into  contempt  and  ridicule  or 
was  unfit  to  fill  the  position  sought  by  him, 
gives  no  strength  to  the  complaint  and 
amounts  to  nothing  unless  tbe  words  them- 
selves Import  such  charges.  Divens  t.  Mere- 
dith (Ind.  Sup.)  47  N.  B.  143. 

We,  therefore,  have  left  In  the  article  the 
statement,  in  effect  that  the  plaintiff  was  in- 
debted to  the  defendant  that  the  obligation 
has  not  been  paid  and  an  inference  that 
plaintiff  was  able  to  pay.  Here  again,  by 
way  of  innuendo,  it  Is  charged,  "thereby 
meaning  that  the  plaintiff  had  incurred  an 
indebtedness  which  he  never  intended  to 
pay."  It  may  be  to  write  and  publish  of  one 
that  he  Incurred  an  obligation  or  debt  with 
the  intention  not  to  pay  it,  Involves  fraudu- 
lent doings  and  wrongful  conduct,  and  may 
be  per  se  actionable ;  especially  if  written  of 
or  concerning  a  trader  or  a  merchant  But 
the  language  of  the  article  does  not  bear  the 
construction  that  the  plaintiff  had  fraudu- 
lently or  at  all  wrongfully  incurred  the  in- 
debtedness, and  so  again,  by  way  of  innuendo 
merely  enlarging  the  meaning  of  the  words 
gives  no  strength  to  the  complaint  We  then 
have  the  question  reduced  to  the  following 
proposition:  To  write  and  publish  of  one  not 
a  trader  or  merchant  and  not  of  or  concern- 
ing his  business  afflairs  that  he  is  indebt- 
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ed  to  another,  and,  though  able  to  pay,  b^a 
neglected  or  refused  to  do  so,  is  that  such  an 
impeachment  of  honesty,  or  does  it  import 
such  degradation  of  morals  or  character,  or 
expose  him  to  public  hatred  or  ridicule,  or 
tend  to  disgrace  him,  as  a  court  can  say  its 
publication  necessarily  must.  In  fact,  or,  by  a 
presumption  of  evidence,  occasion  damage 
and  pecuniary  loss  to  him,  and,  therefore, 
he  was  relieved  from  otherwise  alleging  or 
proving  any?  We  thinly  not  We  are  not 
saying  that  such  language  may  not,  as  a  nat- 
ural and  proximate  consequence,  occasion  loss 
and  damage;  but  the  plaintiff,  in  order  to 
recover,  must  allege  and  prove  them.  "To 
publish  of  one  that  he  has  for  several  yean 
owed  for  medical  services ;  that  his  attention 
has  been  repeatedly  called  thereto  to  no  pur- 
pose; that  finally,  being  sued  therefor,  be, 
having  no  other  defense,  has  cowardly  slunk 
behind  that  of  the  statute  of  limitations ;  and 
that  such  a  course  is  not  in  accordance  with 
the  writer's  Idea  of  strict  Integrity"  was  held 
not  libelous  per  se.  Holienbeck  v.  Hall,  103 
Iowa,  214,  72  N.  W.  518,  39  L.  R.  A.  734,  64 
Am.  St.  Rep.  175. 

So,  to  publish  of  one  that  he  was  in- 
debted for  a  bill,  but  would  not  pay  it,  unless 
a  certain  stun  was  "knocked  off,"  and  that 
It  was  a  "dirty  Jew  trick  to  try  to  beat  the 
house,"  was  held  not  libelous  per  se.  Hanaw 
V.  Jackson  Patriot  Co.,  98  Mich.  506,  57  N.  W. 
734.  It  was  held  not  libelous  per  se  to  write 
and  publish  that  J.  D.  U.  should  not  be 
employed  in  the  stock  business  or  to  transact 
any  business  with  him  at  the  stockyards  un- 
til notified  that  he  had  settled  with  K.  &  S. 
for  20  head  of  cattle  bought  of  them.  Ulery 
T.  Chicago  Live  Stock  Ex.,  54  111.  App.  233. 
It  was  also  held  that  a  publication  in  an 
abstract  of  unsettled  accounts  issued  by  a 
mercantile  agency  of  a  memorandum  that  a 
jperson,  not  a  merchant  or  trader,  was  in- 
debted In  a  certain  sum,  and  that  it  had  not 
been  paid,  was  not  libelous  per  se.  Ery  v. 
McCord  Bros.,  supra.  A  notice  published 
In  a  newspaper  warning  all  persons  against 
trading  for  two  notes  alleging  that  the  plain- 
tiff had  obtained  them  without  consideration 
from  a  person  whose  mental  condition  at  the 
time  was  such  as  Incapacitated  him  for  busi- 
ness is  not  lil)elous  per  se.  Trimble  v.  Ander- 
son, 79  Ala.  514.  To  publish  in  a  newspaper : 
"Wanted,  B.  B.  Zler,  M.  D.,  to  pay  a  drug 
bill,  his  room  rent,  and  not  go  deadheading 
his  way,"  was  held  not  libelous  per  se.  Zler 
v.  Hofflin,  33  Minn.  66,  21  N.  W.  862,  53  Am. 
Rep.  9.  The  following  cases  also  illtistrate 
that  this  character  of  language  is  not  per  se 
libelous.  Homer  v.  Engelhardt,  117  Mass. 
539;  Wuest  v.  Brooklyn  Citizen,  supra;  Don- 
aghue  y.  Gaffy,  53  Conn.  43,  2  Atl.  397 ;  Id., 
S4  Conn.  257,  7  Atl.  552;  Urban  t.  Helmick, 
15  Wash.  155,  45  Pac.  747. 

We  think  it  Is  quite  generally  recognized 
that  to  write  and  publWh  that  a  party  owes 


a  debt,  and  has  not  paid  It,  Is  not  of  itself 
sufilclent  to  make  the  publication  libelous 
when  such  person  is  not  engaged  in  business, 
or  wheu  it  is  not  said  of  or  concerning  him 
in  the  conduct  of  his  trade  or  business;  but 
that  such  words  may  be  made  libelous  by 
proof  of  extraneous  circumstances  if  special 
damages  are  shown.  It  may  be  conceded 
that  words  charging  nonpayment  of  debts. 
Insolvency,  or  which  tend  to  impute  want  of 
credit  or  Integrity,  are  actionable  without  al- 
leging special  damage  when  they  refer  to 
merchants,  tradesmen,  and  others  in  occupa- 
tions where  credit  Is  essential  to  the  success- 
ful prosecution;  but,  generally,  these  same 
words  are  not  per  se  actionable  when  they  do 
not  refer  to  persons  in  their  office,  profession, 
trade,  business,  or  calling.  These  matters 
are  well  Illustrated  by  Newell  (2d  Ed.)  pp. 
192-197.  To  write  and  publish  of  a  trades- 
man in  his  business  that  he  is  Insolvent,  or 
that  he  owes  a  debt  of  long  standing  which 
he  has  not  paid  must  necessarily  impair  his 
credit,  be  harmful  to  his  business,  and  re- 
sult to  his  damage.  But  such  presumption 
does  not  necessarily  follow  where  such  words 
refer  merely  to  an  Individual,  separate  and 
distinct  from  any  trade,  business,  or  calling. 
Such  words,  however,  may  be  rendered  libel- 
ous by  the  place  and  circumstances  of  their 
publication,  or  by  proof  of  extraneous  mat- 
ters, together  with  proof  of  damages  other 
than  those  implied  when  shown  to  be  the 
natural  and  proximate  consequence  of  the 
publication.  It  is  also  claimed  by  appellant 
that  by  the  expression,  "Vote  for  Honest  Jake 
Bosch,"  is  implied  that  appellant,  who  was 
also  a  candidate,  was  dishonest  It  does  not 
bear  such  construction.  To  say  of  one  candi- 
date that  he  is  honest  does  not  carry  the  im- 
plication that  the  other  candidates  are  dis- 
honest. If  these  words  by  themselves  were 
susceptible  of  such  construction,  it  Is  certain- 
ly overcome  by  the  explanation  following 
where  again  we  are  brought  to  the  statement 
of  indebtedness.  It  may  be  well  also  here 
to  note  that  these  cards  were  circulated  only 
among  the  members  of  the  Typographical 
Union  at  Salt  Lake  City,  which  was  occasion- 
ed by  the  candidacy  of  appellant,  and  Bosch 
for  delegate  to  the  convention  of  the  National 
Typographical  Union.  The  fact  that  one  is 
a  candidate  for  an  oSlce,  affords.  In  many 
Instances,  a  legal  excuse  for  publishing  lan- 
guage concerning  him  as  such  candidate, 
for  which  publication  there  would  be  no  legal 
excuse  if  he  did  not  occupy  the  position  of 
such  candidate.  Sweeney  v.  Baker  et  al.,  13 
W.  Va.  158,  31  Am.  Rep.  757;  Greenwood  v. 
Cobbey,  26  Neb.  449,  42  N.  W.  413. 

From  what  has  been  said,  it  necessarily 
follows  that  the  judgment  ought  to  be,  and 
It  therefore  is  afiSrmed,  with  costs. 

McOARTT,  J.,  concurs;  BARTCH,  C.  J, 

dissents. 
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(30  Utah.  82) 
MORGAN  T.  OREGON  SHORT  LINE  R. 

CO. 
(Supreme  Gonrt  of  Utah.    Not.  14,  1905.) 

Cabbiers — Tbxsf  ASSESS — BjKonoN — Death. 

Where,  in  an  action  for  tLe  death  of  a 
trespasser  who  had  been  stealing  a  ride  on  a 
passenger  train,  it  appeared  that  deceased  waa 
instantaneously  killed,  and  his  body  was  found 
some  distance  from  the  place  of  his  ejection 
and  on  the  opposite  side  of  the  track,  bis  death 
was  not  shown  to  be  the  proximate  resnlt  of 
his  ejection. 

Appeal  from  District  Court,  Cache  Coun- 
ty; C.  H.  Hart,  Judge. 

Action  by  William  Morgan,  as  administra- 
tor of  John  Morgan,  deceased,  against  the 
Oregon  Sliort  Line  Railroad  Company.  From 
a  judgment  In  favor  of  plaintiff,  defendant 
appeals.    Reversed. 

P.  L.  Williams  and  Geo.  H.  Smith,  for  ap- 
pellant C.  a  Richards  and  J.  D.  Call,  for 
respondent 

BARTCH,  O.  J.  This  case  was  before  us 
on  a  former  occasion,  and  is  reported  in  27 
Utah,  92,  74  Pac.  523.  We  then  arrived  at 
the  conclusion  that  nnder  the  proof,  as  it 
then  appeared  in  the  record,  the  plalntltf  had 
shown  no  right  of  recovMy,  and  reversed  the 
judgment  and  remanded  the  cause  for  a  new 
trial.  Afterwards  another  trial  was  had, 
which  also  resulted  in  a  verdict  and  judgment 
for  the  plaintltr,  and  in  this  appeal.  An  ex- 
amination of  this  record  shows  that  the 
proof  is  substantially  the  same  as  that  at 
the  former  trial,  except  that  upon  this  trial 
the  plaintiff  attempted  to  fix  the  several 
places,  where  the  train  was  stopped  to  expel 
the  trespassers,  by  reference  to  the  telegraph 
poles,  and  thereby  to  locate  the  point  where 
the  Olsen  and  Morgan  boys  were  pulled  off 
from  the  train,  nearer  the  place  where  the 
body  of  the  deceased  was  found.  With  this 
exception  we  refer  to  the  statement  of  facts 
accompanying  our  former  opinion,  as  a  snf- 
flcient  statement  for  the  purposes  of  this 
decision. 

In  reference  to  the  change  in  the  testimony 
of  several  of  plaintiff's  witnesses,  it  may  be 
observed  that  notwithstanding  the  counsel  for 
the  plaintiff  Insist  that  It  now  appears  from 
the  proof  that  the  two  boys  were  ejected  from 
the  train  on  the  west  side,  at  a  point  op- 
posite the  point  where  the  body  was  found, 
the  evidence  still  leaves  the  place  where  the 
unfortunate  boy  was  ejected,  from  300  to  600 
feet  south  of  where  the  body  lay  the  next 
morning.  This  appears  from  the  testimony 
of  the  plaintiffs  witness  Clarence  Hunsacker, 
where  he  says:  "As  soon  as  this  man  went 
on  top  of  the  train,  I  ran  up  to  the  second 
car  from  the  engine  on  the  east  side  of  the 
train,  and  then  I  crawled  over  on  to  the  west 
side,  and  stood  over  by  the  side  of  the  train, 
-five  or  six  feet  away.  The-  night  was  light 
and  the  moon  was  shining.  From  where  I 
was,  on  the  west  side,  I  saw  two  fellows 
standing  holding  on  to  the  side  of  the  train. 


One  of  them  was  on  the  rear  enA  of  the  third 
car,  and  the  other  on  the  front  end  of  the 
second  car.  Then  I  saw  a  man  nm  up  from 
the  rear  end  of  the  train  along  the  side.  He 
came  up  along  the  side  of  the  car  and  pulled 
off  two  fellows  that  were  riding  there, 
one  on  the  rear  ^id  ot  the  second  car,  and 
the  other  on  the  rear  end  of  the  rear  car. 
•  •  •  The  last  I  saw  of  this  man  carrying 
a  lantern  was  after  he  got  on  the  rear  end 
of  the  train,  after  pulling  these  two  boys  off. 
The  train  was  then  moving.  I  got  on  to  the 
train  at  the  place  where  these  boya  had  been. 
I  got  on  the  second  car  from  the  rear."  In 
addition  to  this  testimony,  the  evidence  shows 
that  the  train  consisted  of  eight  or  nine  cars, 
besides  the  engine  and  tender;  that  each  car 
was  about  60  feet  long;  that  the  train,  at 
the  time  the  two  boys  were  pulled  off,  stopped 
south  of  Yates'  crossing;  and  that  the  body 
was  found  7  to  20  feet  north  of  that  crossing, 
on  the  east  side  of  the  track.  , 

Considering  the  testimony  of  the  witness 
Clarence  Hunsacker  in  connection  with  these 
facts,  it  will  be  seen  that  the  point  where 
the  witness  stood  and  watched  the  transac- 
tion of  ejecting  the  two  boys  from  the  train 
must  have  l>een  about  200  feet  south  from 
the  point  where  the  body  was  afterwards 
found,  and  the  point  where  they  were  ejected 
was  a  considerable  distance  farther  south, 
for  that  occurred  at  the  north  end  of  the 
rear  car,  and  when  that  car  came  along  the 
witness  got  onto  it  at  the  same  place  which 
had  t>een  occupied  by  those  boys.  It  is,  th»e- 
fore,  utterly  useless  for  counsel  to  insist  that 
the  boys  were  ejected  at  a  point  opposite  from 
the  point  where  the  body  was  found.  And 
whether  that  transaction  occurred  200  or  300 
feet  or  a  mile  or  two,  away  from  the  point 
where  the  deceased  was  found  is  wholly  im- 
material, since  the  evidence  fails  to  connect 
the  act  of  ejecting  the  boy  with  the  injury. 
That  there  is  a  total  failure  to  connect  sudi 
act  with  the  Injury  Is  true,  evm  if  we  assume 
that  the  boys  were  pulled  off  the  train  op- 
posite where  the  body  lay;  for  in  such  event 
there  would  be  nothing  to  indicate  how  the 
body  got  on  the  east  side  of  the  track,  and 
that  death  was  instantaneous  is  not  only  alleg- 
ed in  the  complaint  but  is  shown  by  the  char- 
acter of  the  Injury.  We  are,  therefore,  clear- 
ly of  the  opinion  that  on  this  trial,  the  same 
as  on  the  previous  one,  the  plaintiff  has 
shown  no  right  of  recovery,  and  that  both 
the  motion  for  a  nonsuit  and  the  request  for 
a  peremptory  Instruction  made  by  the  ap- 
pellant were  well  founded.  For  a  more  ex- 
tended discussion  of  the  evidence  and  ques- 
tions presented,  we  refer  to  our  opinion  de- 
livered upon  the  former  appeal. 

The  judgment  must  be  reversed,  with  costs, 
and  the  case  remanded,  with  instructions  to 
the  court  below  to  dispose  of  it  according  to 
law. 

It  is  so  ordered. 


McCARTY,  J,,  concum 
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STRATJP,  J.  1  concop  In  the  reamit,  n- 
versing  the  Jndgment  I  think  the  order 
■honld  be  to  grant  a  new  trlaL 

0  Cal.  A.  468} 
MURPHY  T.  BOARD  OP  POLIOB  PEN- 
SION FUND  COM'RS. 

(Court  of  Appeal,  First  District,  California. 
Dec.  14,  1905.) 

i.  EviDENCB— Res  Gestje. 

Where  in  mandamus  to  compel  the  grant- 
ing of  a  pension  to  the  applicant  as  the  widow 
of  a  deceased  police  officer,  alleged  to  have  been 
killed  while  in  the  performance  of  his  duties, 
a  witness  who  testined  that  he  heard  the  call 
of  a  police  whistle  and  walked  a  distance  of 
over  300  feet,  where  he  saw  the  deceased  oflS- 
cer  supported  by  two  men,  could  not  testify  as 
to  what  the  deceased  officer  stated  as  to  what 
was  the  matter  with  hiin ;  the  statement  not 
being  a  part  of  the  res  gestte. 

[Ed.  Note. — For  cases  in  point,  see  TOl.  20, 
Cent  Dig.  Evidence,  f  351.] 

2.  Witnesses  —  Infobhatior  Acqitibeo  bt 
PuTsiciAN— GoiiinrmcATions  m  Pbk8bscx 
ov  Otuebs. 

Under  Code  Civ.  Proc.  {  1881,  subd.  4, 
providing  that  a  physician  cannot  be  examined 
as  a  witness  In  a  civil  action  without  the  con- 
sent of  liis  patient  as  to  any  information  ac- 
quired in  attending  the  patient,  an  objection  to 
a  question  asked  a  physician,  testifying  as  a 
witness  after  the  patient's  death,  as  to  what 
statements  the  patient  made  to  him  during  the 
period  of  treatment,  was  properly  sustained,  be- 
cause not  confining  the  question  to  statements 
made  in  the  hearing  of  a  third  person,  who  was 
present  at  one  of  the  physician's  visits. 

[Ed.  Note. — For  cases  in  point,  see  toL  60, 
C«it  Dig.  Witnesses,  {g  76&^7.] 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  H.  C.  SIoss,  Judge. 

Application  for  writ  of  mandate  by  Mary 
Murphy  against  the  board  of  police  pension 
fond  commissionera  of  the  city  and  county 
of  San  Francisco  to  compel  defendant  to 
grant  a  pension  to  tlie  applicant  From  a 
Judgment  for  defendant  plaintiff  appeals. 
Affirmed. 

A.  P.  Black,  for  appellant  Franklin  K. 
Lane,  City  Atty.,  for  respondent 

COOPER,  J.  Application  for  writ  of  man- 
date to  compel  the  defendant,  board  of  police 
pension  fund  commissioners,  to  order  and  di- 
rect that  a  monthly  pension  of  $50  per  month 
be  paid  to  plalnttfT  from  the  date  of  the 
death  of  her  deceased  husband,  Joseph  F. 
Murphy,  as  long  as  she  shall  remain  un- 
married. The  case  was  tried  in  the  court  be- 
low upon  issues  raised  by  the  answer,  and 
findings  were  filed,  upon  which  judgment  was 
ordered  and  entered  in  favor  of  defendant 
Plaintiff  made  a  motion  for  a  new  trial, 
which  was  denied,  and  this  appeal  Is  from 
the  order  denying  the  plalntUTa  motion. 

Error  is  claimed  In  respect  to  the  rulings 
of  the  court  in  sustaining  two  objections  to 
questions  asked  by  plaintiff  of  her  own  wit- 
nesses during  the  trial.  The  theory  and 
claim  of  plaintiff  was  that  her  deceased  hus- 
band was  Idlled  wbila  la  tb«  actual  pev- 
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fermance  of  bis  duties  as  a  member  of  the 
police  department  by  receiving  severe  inter- 
nal Injuries  while  arresting  an  offender 
against  the  laws.  Harry  Seguln,  a  witness 
called  by  plaintiff,  testified  that  he  was  stand- 
ing near  Ninth  street  when  he  heard  the  call 
of  a  police  whistle;  that  he  walked  down 
Harrison  street  past  Eighth  street  past 
Chesley  street  until  be  came  near  to  Langdon 
street  a  distance  of  over  300  feet  when  he 
saw  Murphy,  plaintiff's  husband,  bending 
over,  holding  his  side,  and  supported  by  two 
men;  that  while  walking  down  Harrison 
street  from  Ninth  street  he  saw  three  men 
run  down  Harrison  street  from  Ninth  street; 
that  when  he  arrived  at  the  point  on  Har- 
rison street  where  Murphy  was  standing  the 
three  men  he  saw  running  had  passed  out  of 
sight  The  witness  was  then  asked  to  state 
What  Murphy  said  to  him  at  that  time  as  to 
what  was  the  matter  with  him.  The  question 
was  objected  to  upon  the  ground  that  it  was 
hearsay  and  no  part  of  the  res  gestse,  and  the 
court  sustained  the  objection.  The  ruling 
was  not  erroneous.  The  evidence  sought  to 
be  elicited  was  purely  hearsay.  It  could  not 
under  well-settled  principles  of  evidence,  be 
binding  upon  defendant  If  Murphy  had  re- 
ceived injuries  from  the  men  who  were  seen 
running  away,  it  would  seem  tliat  plaintiff 
could  have  proven  It  without  the  evidence  of 
Murphy's  statement  of  a  transaction  that  had 
ended  and  t>een  completed.  Murphy  was  not 
under  oath.  The  defendant  was  not  present 
The  statement  was  made,  if  made  at  all, 
after  Murphy  bad  been  Injured,  If  he  bad 
been  Injured.  People  v.  Ah  Lee,  60  Cal.  85 1 
People  V.  Wong  Ark,  96  Cal.  125,  80  Paa 
1115. 

It  is  next  clfltmed  that  the  court  erred  In 
sustaining  defendant's  objection  to  a  ques- 
tion asked  of  the  witness  Dr.  Buckley,  for  the 
purpose  of  showing  statements  or  Information 
given  by  deceased  to  the  phystdan  at  the  time 
he  attended  deceased  after  bis  alleged  injury. 
It  seems  to  be  conceded  In  the  briefs  that  the 
object  of  the  question  was  to  obtain  informa- 
tion acquired  by  Dr.  Buckley  in  attending 
Murphy,  which  was  necessary  to  enable  him 
to  prescribe  or  act  for  the  patient  The  Code 
expressly  provides  that  a  physician  cannot 
be  examined  In  such  cases  (Code  Civ.  Proa 
subd.  4,  f  1881),  and  the  court  has  so  held. 
In  re  Flint  100  Cal.  391,  84  Pac.  803;  Estate 
of  Nelson,  132  Cal.  182,  64  Pac.  294.  Appel- 
lant Insists  tliat  this  Information  and  state- 
ments were  given  In  the  presence  and  hearing 
of  plaintiff,  and  hence  that  they  were  not 
privileged  because  made  in  the  presence  of  a 
third  person.  The  question  was  not  confined 
to  what  was  said  at  the  first  visit  of  the 
physician  and  In  the  presence  of  plaintiff  at 
and  during  that  visit  Dr.  Buckley  attended 
deceased  from  September  10,  1889,  to  the  end 
of  October,  1899,  and  made  In  all  about  20 
visits.  No  one  was  present  at  any  of  the 
visits  after  the  first  one,  except  the  doctor 
and  the  deceased.  The  question  asked  Includ- 
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ed  all  the  time  during  which  deceased  waa 
under  the  care  of  the  doctor,  and  hence  the 
question  does  not  come  within  the  exception 
claimed  by  appellant.  This  disposes  of  a^l 
the  questions  argued  In  the  briefs. 
The  order  is  affirmed. 

We  concur :    HARRISON,  P.  J. ;  HALL,  J. 


2  Cal.  App.  4S1 

GURWELL  y.  MORRIS. 

(Court  of  Appeal,  Second  District,  California. 

Dec.  13,  1905.) 
L  FBAtrns,    Statute  of— Contract  Not  to 

BE  Pebformed  Within  a  Yeab. 

Where  defendant  agreed  on  May  1,  1902, 
that  if  plaintiff  would  purchase  certain  stock  in 
a  corporation,  and  was  dissatisfied  with  the 
investment,  defendant  at  the  end  of  a  year 
would  repurchase  the  stock  at  the  price  paid, 
etc,  and  plaintiff,  relying  on  the  promise,  pur- 
chased five  shares  on  June  16,  1902,  for  which 
he  paid  $500,  the  latter  date  was  the  date  of 
the  contract,  which  was  therefore  not  within 
the  statute  of  frauds  as  a  contract  not  to  be 
performed  within  a  year. 
2.  Sake— PuBCHASE  of  Goods,  Wabes,  and 

Mebguandise. 

The  consideration  of  defendant's  promise  be- 
ing, not  the  sale  of  the  stock,  but  its  purchase 
by  plaintiff,  which  was  executed,  the  transfer  of 
the  stock  contemplated  became  a  mere  condition 
incidental  to  defendant's  promise,  and  hence  the 
contract  was  not  within  the  statute  of  frauds  as 
a  contract  for  the  purchase  of  goods,  wares,  and 
merchandise  of  greater  value  than  $200,  etc. 

Appeal  from  Superior  Court,  San  Diego 
County ;  K  S.  Torrance,  Judge. 

Action  by  S.  Gurwell  against  A.  J.  Morris. 
From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.    Reversed. 

Patterson  Sprigg,  for  appellant  Mills  & 
Hlzar,  for  respondent. 

SMITH,  J.  The  case  as  presented  by  the 
complaint  Is  as  follows:  The  defendant, 
on  or  about  May  1,  1902,  was  president  and 
general  manager  of  the  San  Diego  Packing 
Company,  a  corporation,  and  "as  an  induce- 
ment and  as  the  consideration  for  plaintiff 
to  take  five  shares  of  the  stock  of  said  com- 
pany, defendant  promised  and  agreed  to  and 
with  the  plaintiff  that  if  he  would  subscribe 
for  and  purchase  from  said  company  five 
shares  of  said  stock  at  Its  par  value,  *  *  • 
and  was  not  satisfied  with  said  Investment 
at  the  end  of  a  year,  that  be  (defendant) 
would  repurchase  said  five  shares  of  stock 
from  plaintiff  and  pay  him  on  demand,  one 
year  from  said  date  of  purchase  of  said 
stock,  the  full  sum  of  money  paid  out  and 
expended  by  him  for  and  on  account  of  the 
purchase  of  said  stock,  and  any  and  all 
moneys  paid  by  plaintiff  on  account  of  as- 
sessments," etc.  The  plaintiff,  relying  upon 
the  promise  of  the  defendant,  on  June  16, 
1902,  purchased  five  shares  of  stock  of  the 
company,  and  paid  therefor  the  sum  of  $500, 
and  afterwards,  about  March  23,  1903,  paid 
the  further  sum  of  $50  for  assessments,  and 
thereafter,  oa  June  16,  1903,  he  tendered  to 


the  defendant  said  five  shares  of  stock,  and 
demanded  of  him  the  said  sum  of  $550,  etc. 
These  and  other  allegations  were  denied, 
and  the  case  went  to  trial,  but  on  objection 
of  the  defendant,  oral  evidence  In  proof  of 
the  alleged  agreement  was  excluded  by  the 
court  and  a  nonsuit  granted.  In  support  of 
this  ruling.  It  Is  contended  by  the  respond- 
ent that  the  contract  was  void  under  the 
statute  of  frauds,  for  the  reasons:  (1) 
That  It  was  "not  to  be  performed  within  a 
year  from  the  making  thereor';  and  (2) 
that  the  contract  was  to  purchase  goods, 
wares,  and  merchandise  of  greater  value 
than  $200.  And  In  support  of  these  positions 
section  1973  of  the  Code  of  Civil  Procedure, 
and  section  1739  of  the  Civil  Code,  are  cited. 

But  as  to  the  first  contention,  it  Is  clear 
that  it  cannot  be  sustained.  The  time  for 
the  performance  of  defendant's  promise  was 
within  a  year  from  the  16th  day  of  June, 
1903,  which  is  to  be  taken  as  the  date  of 
the  contract  Prior  to  that  time  there  was 
no  contract  but  a  pollicitation  only  from  the 
defendant  Holland's  Jur.  196.  The  second 
point  we  think  Is  also  untenable.  The  con- 
sideration of  the  defendant's  promise  was 
not  the  sale  of  the  stock,  but  Its  purchase 
by  the  plaintiff,  which  was  carried  Into  exe- 
cution; and  the  transfer  of  the  stock  con- 
templated was  a  mere  condition  of  the  de- 
fendant's promise,  and  therefore  merely  in- 
cidental. The  case  is  therefore  In  principle 
the  same  as  that  of  Kilbride  ▼.  Moss,  113  Cal. 
432,  45  Pac.  812,  54  Am.  St  Rep.  361,  and 
no  substantial  distinction  can  be  made  be- 
tween the  two  cases.  This  conclusion  is  also 
supported  by  the  decision  In  Green  v.  Brook- 
Ins,  23  Mich.  4S,  9  Am.  Rep.  74,  which  seems 
to  be  directly  in  point,  and  with  the  reason- 
ing of  which  we  are  entirely  satisfied. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

We  concur :    GR  AT,  P.  J. ;  ALLEN,  J. 


1  Cal.  App.  183 

PEOPLE  y.  FRANK. 

(Ck>Drt  of  Appeal,  Third  District  California. 
Nov.  27,  1905.) 

1.  Criminal  Law— Recobd— Bili.  of  Excep- 
tions—Necessitt— Court  Rules. 

A  motion  for  a  new  trial  in  a  criminal 
case,  the  denial  thereof  by  the  court,  and  the 
exception  to  the  ruling,  are  not  sufficiently  an- 
tbenticated  within  court  rule  29  (78  Pac.  xii), 
providing  that  in  cases  of  appeals  from  orders 
the  papers  and  evidence  used  on  the  hearing 
must  be  authenticated  by  incorporating  the 
same  in  a  bill  of  exceptions,  where  the  facts 
appear  only  in  the  minutes  of  the  court. 

2.  Criminal  Law  —  Confessions  —  Effect  — 
Corroboration. 

A  person  cannot  be  convicted  of  murder 
on  his  extrajudicial  admissions  alone;  but  the 
corpus  delicti,  the  death  ns  the  result,  and  the 
criminal  agency  of  another,  must  be  proved 
by  evidence  independent  of  such  admissions. 
[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  <  1225.] 
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8.  Homicide  —  E'vidbKce  —  StrnnciiBNCT  — 
Corpus  Delicti. 

Evidence  on  a  trial  for  marder  examined, 
and  held  insafilcient  to  prove  the  corpus  delicti, 
hidependeut  of  accused's  extrajudicial  admis- 
sions essential  to  a  conviction. 

Appeal  from  Superior  Court,  Mariposa 
County ;  J.  J.  Trabncco,  Judge. 

George  C.  Frank  was  conyicted  of  mnrder 
In  the  first  degree,  and  be  appeals.  Be< 
versed. 

R.  B.  Stalder  and  B.  D.  McCabe,  for  appel- 
lant   n.  S.  Webb,  Atty.  Gen.,  for  tbe  People. 

CHIPMAN,  P.  J.  Defendant  was  convict 
ed  of  murder  In  the  first  degree  and  sen- 
tenced to  imprlsoumeut  for  life.  He  appeals 
from  the  judgment  of  conviction,  and  from 
the  order  denying  bis  motion  for  a  new  trial. 

The  Attorney  General  makes  the  point  that 
the  appeal  from  the  order  Is  Ineffectual,  be- 
cause the  bill  of  exceptions  does  not  show 
that  the  motion  for  a  new  trial  was  made, 
nor  does  It  show  what  action,  if  any,  was 
taken  by  the  court  thereon.  The  record 
shows  that  at  tbe  time  the  defendant  was 
called  for  sentence  be  moved  for  a  new  trial 
upon  the  statutory  grounds,  tbe  motion  was 
denied,  and  defendant  excepted.  These  facts 
appear  only  In  tbe  minutes  of  tbe  court  and 
do  not  appear  in  tbe  bill  of  exceptions.  Un- 
der the  decision  in  People  v.  Ruiz,  144  CaL 
251,  77  Pac.  807,  tbe  above  matters  were  not 
sufficiently  authenticated,  as  required  by  rule 
29  of  the  Supreme  Court  (78  Pac  xll).  See 
People  v.  Durand  (Cal.)  81  Pac.  672.  The 
objection,  however,  has  been  cured  under 
rule  14  (78  Pac.  x). 

It  Is  the  settled  law  in  this  state  that  no 
person  can  be  convicted  of  a  crime  upon  bis 
extrajudicial  admissions  alone.  The  corpus 
delicti  must  be  proved  by  evidence  independ- 
ent of  the  extrajudicial  confessions  or  ad- 
missions. People  V.  Jones,  31  Cal.  565 ;  Peo- 
ple v.  Thrall,  50  Cal.  416 ;  People  v.  Simon- 
sen,  107  Cal.  345,  40  Pac.  440;  People  v. 
Jones,  123  Cal.  65.  55  Pac.  698;  People  v. 
Tapla,  131  Cal.  647,  63  Pac.  1001;  People  v. 
Ward  (Cal.)  79  Pac.  448.  See,  also,  State  v. 
Williams,  78  Am.  Dec.  254,  258;  Daniels  ▼. 
State,  6  Am.  St.  Rep.  251.  It  was  said  in 
People  V.  Simonsen,  supra:  "The  term  cor- 
pus delicti  means  exactly  what  It  says.  It 
Involves  tbe  element  of  crime.  Upon  a 
charge  of  homicide,  producing  the  dead  body 
does  not  establish  tbe  corpus  delicti.  It 
would  simply  establish  the  corpus ;  and  proof 
of  the  dead  body  alone,  joined  with  a  con- 
fession by  the  defendant  of  his  guilt,  would 
not  be  sufflelent  to  convict  For  there  must 
be  some  evidence  tending  to  show  the  com- 
mission of  a  homicide,  before  a  defendant's 
confession  would  be  admissible  for  any  pur- 
pose." Tbe  corpus  delicti  In  murder  has  two 
components:  Death  as  the  result,  and  the 
criminal  agency  of  another  as  the  means. 
Ruloff  V.  People,  18  N.  Y.  179.  182.  The  ex- 
trajudicial confession  or  admission  alone  Is 
not  sufficient  proof  to  establish  the  crime. 


It  would  be  dlAcuIt  to  find  a  case  In  the 
books  where  the  rule  has  been  applied  with 
stronger  reason  than  is  Its  application  de- 
manded In  tbe  present  case.  Murder  is  de- 
fined to  be:  "The  unlawful  killing  of  a  hu- 
man being  with  malice  aforethonghf  Pen. 
Code,  8  187.  'Such  malice  may  be  expressed 
or  Implied.  It  is  express  when  there  Is  mani- 
fested a  deliberate  intention  unlawfully  to 
take  away  tbe  life  of  a  fellow  creature.  It  Is 
implied  when  no  considerable  provocation 
appears,  or  when  the  circumstances  attending 
the  killing  show  an  abandoned  and  malignant 
heart" 

Apart  from  tbe  admission  of  the  defendant 
that  he  shot  tbe  deceased  in  self-defense 
(which  win  be  noticed  later),  there  is  not  a 
single  fact  nor  a  single  circumstance  disclosed 
by  the  evidence  that  In  any  way,  even  remote- 
ly, connects  the  defendant  with  the  death  of 
tbe  deceased,  and  defendant's  confession  was 
far  from  an  admission  that  he  murdered  the 
deceased.  They  lived  a  mile  or  more  apart 
In  a  sparsely  settled  region,  they  had  but  a 
passing  acquaintance,  no  business,  social,  or 
other  relations  between  them  appeared,  no 
disagreement  of  any  kind  existed,  no  motive 
whatever  for  committing  tbe  crime  was 
shown,  and  nothing  connected  with  the  ap- 
pearance of  the  body  when  found  pointed  to 
mnrder  by  any  one.  Bo  far  as  the  evidence 
showed,  the  deceased  may  have  come  to  his 
death  from  tbe  accidental  shot  of  some  one 
hunting  In  the  vicinity.  The  body  of  deceas- 
ed was  found  on  Tuesday,  May  31,  1904,  at 
what  Is  called  Helnhold's  {)lace,  1^  miles 
from  defendant's  home,  between  which  and 
Helnhold's  deceased  lived,  a  half  a  mile  from 
the  latter  place.  There  was  evidence  that 
slight  decomposition  of  the  body  had  ensued, 
and  that  tbe  bullet  which  caused  his  death 
entered  under  tbe  left  shoulder  blade  and 
came  out  at  the  left  breast  of  deceased.  The 
only  examination  of  the  body  or  of  the  wound 
was  by  neighbors  who  assisted  at  tbe  Inquest 
or  funeral.  No  expert  testimony  was  offer- 
ed as  to  length  of  time  be  bad  been  dead,  and 
tbe  witnesses  were  uncertain  In  their  opin- 
ions on  the  subject  There  was  evidence  that 
he  was  last  seen  alive  on  the  afternoon  of  Sun- 
day, May  29,  1904,  and  It  was  the  opinion  of 
witnesses  that  be  met  bis  death  on  that  day. 

There  was  testimony  of  defendant's  where- 
abouts on  Sunday  and  Monday,  given  by  his 
mother  and  sister  and  brother  and  other  per- 
sons. No  one  saw  blm  In  the  vicinity  of  tbe 
Heinbold  place  on  Sunday  or  Monday.  The 
uncontradicted  testimony  was  that  be  was 
bunting  cattle  with  bis  brother  and  a  neigh- 
bor all  day  Monday;  that  he  remained  at 
home  on  Sunday  untli  half  past  1  in  the  after- 
noon, when  be  and  bis  sister  and  brother  left 
home  on  horseback,  having  started  for  Mari- 
posa. About  half  past  2  they  parted  com- 
p.iny,  defendant  going  towards  Whltlock,  in 
an  opposite  direction  from  deceased's  cabin. 
Defendant  was  next  seen  at  Whltlock ;  some 
of  the  witnessea  fixing  tbe  time  betweraCS 
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and  4  p.  m.  of  Sunday,  where  be  remained 
antll  evening,  and  reached  home  abont  7 
p.  m.  that  day.  He  left  home  unarmed.  De- 
fendant aasUted  at  the  burial  of  deceased, 
and  nothing  unusual  was  obserTed  In  his 
manner.  Several  witnesses  testified  that  the 
general  reputation  of  defendant  for  peace  and 
quietness  In  the  community  was  good.  About 
the  10th  of  June,  1904,  defendant  went  to  San 
Francisco,  having  sold  some  or  all  of  hla 
cattle^  and  went  to  work  there.  In  Septem- 
ber, D^uty  Sheriff  Walters,  of  Mariposa 
county,  having  for  some  reason  suspected 
that  defendant  was  connected  with  the  death 
of  the  deceased,  went  to  San  Francisco  and, 
without  difficulty,  found  defendant  and  made 
appointment  to  meet  him,  at  a  place  named, 
that  evening.  Defendant  met  him  and  was 
brought  Into  conversation  with  detective 
Thomas  Gibson,  who  made  an  appointment 
with  defendant  to  meet  him  next  morning  at 
the  Hall  of  Justice.  SherlfT  Walters  called 
for  blm  the  next  morning  and  they  went  to 
the  Hall  of  Justice.  Gibson  testified  that  he 
took  him  into  a  room  and  asked  him  some 
questions  about  his  family,  where  be  was 
stopping,  etc.  "Then  I  told  him  that  there 
was  a  deputy  sheriff  down  here  wanted  him 
for  the  murder  of  a  man  by  the  name  of 
Dewey.  Now,  I  says,  *I  don't  want  you  to 
convict  yourself  with  your  own  words  from 
yoer  mouth,  but*  I  saya,  'if  you  have  killed 
this  man  in  self-defense,  why'  I  says,  'you  can 
tell  me  about  it  But,'  I  says,  'if  you  have  not, 
why  I  don't  wish  you  to  say  anything  to  me 
In  regards  to  tl^e  matter  at  all  unless  you 
would  see  your  attorney.'  So  then  he  stated 
that  he  had  had  some  words  with  this  man, 
and  tills  man  came  at  blm  with  a  hoe,  and  he 
shot  blm  with  a  rifle.  So  I  didn't  question 
him  any  further."  Gibson  brought  him  back 
into  the  main  office,  and  defendant  repeated 
In  the  presence  of  Capt  Martin  and  the  dep- 
uty sheriff  what  he  had  told  Gibson.  None 
of  the  circumstances  attending  the  killing 
were  explained  or  called  out  at  this  time.  At 
the  trial,  defendant  testified  that  he  did  not 
kill  Dewey,  and  was  not  cross-examined  by  the 
district  attorney.  It  seems  to  us  that  there 
was  absolutely  no  evidence,  aside  from  this 
confession,  pointing  to  defendant's  guilt,  and 
there  was  no  evidence  establishing  the  corpus 
delicti 
The  judgment  and  order  are  reversed. 


We  concur: 
LIN,  J. 


BUCKLES,   J.;    McLAUGH- 


S  Cal.  App.  at 

COFFEY  V.   SFPERIOit  COURT  OF  8A0- 
KAMEXTO  COLTNTY   et  al. 

(Court  of  Appeal.  Third  District,  California. 
Dec.  13,  1905.) 

1.  Action  —  Nature  and  Fobu  —  Civil  ob 
Ckiuinai,  —  AccL'SATioMS  Against  Offi- 
cers. 

A  proceeding  under  Pen.  Code,  {  758,  pro- 
viding that  an  accusation  against  a  municipal 
officer  for  niiscoodact  in  office  may  be  present- 


ed by  the  grand  jury;  section  700,  requiring 
the  foreman  to  deliver  the  accusation  to  the 
district  attorney,  who  must  serve  a  copy  on 
accused,  together  with  a  notice  requiring  him 
to  appear  and  answer;  sections  7^  7G3,  au- 
thorizing the  accused  to  file  objections  or  an- 
swer ;  section  767,  giving  him  a  trial  by  jury ; 
section  760,  requiring  the  court  on  his  con- 
viction to  remove  him  from  oSlce;  and  section 
770,  authorizing  an  appeal  to  the  Supreme  Court 
— is  criminal  in  its  nature,  aud  in  presenting 
the  accusation  the  grand  jury  acts  as  in  find- 
ing an  indictment 
2.  Indictiocnt  — Finding  or  jGbano  Jubt— 

NUUBEB  CoNCnSBINO  IN  Chaboe. 

Accusation  against  a  municipal  officer  au- 
thorized by  Pen.  Code,  S  758,  providing  that 
accusations  against  municipal  officers  for  mis- 
conduct may  tie  presented  by  the  grand  jury, 
may  be  presented  by  12  members  of  the  jury, 
for .  the  common  law  governs ;  the  statute  be- 
ing silent  as  to  the  number  that  may  present 
the  accusation. 

Petition  for  writ  of  review  by  M.  Coffey 
against  the  superior  court  of  the  county  of 
Sacramento  and  another.    Writ  denled- 

J.  B.  Devlne  and  Devlin  &  Devlin,  for 
petitioner.  A.  M.  Seymour,  Dist  Atty.,  for 
respondents. 

CHIFMAN,  P.  J.  It  appears  from  the 
petition  that  petitioner  is  chief  of  police  of 
the  city  of  Sacramento,  aud  has  been  such 
officer  since  Jauuary  27,  1904,  and  that  his 
term  of  office  will  expire  January  27.  1906: 
that  the  grand  jury  In  and  f(«  the  county  of 
Sacramento,  claiming  to  act  under  sections 
758  to  771,  both  Inclusive,  of  the  Penal  Code, 
did  on  August  27,  1004,  "purport  to  present 
an  accu8a>wp  in  writing  against  the  said  pe- 
titioner for  alleged  willful  misconduct  In 
office  as  such  chief  of  police,"  the  alleged 
misconduct  being  willful  neglect  and  refusal 
to  prosecute  persons,  who,  with  his  knowl- 
edge,   were   engaged   in   conducting   Illegal 

games;  that  on  the day  of  September, 

1905,  petitioner  duly  made  and  filed  In  the 
superior  court  of  said  county  written  ob- 
jections to  the  legal  sufficiency  of  the  said 
accusation,  alleging  as  grounds  therefor  that 
it  was  not  presented  by  all  of  the  19  members 
composing  said  grand  jury,  but  that  only  14 
members  thereof  "participated  In  the  hearing 
of  the  said  matter  before  the  said  grand  jury, 
and  in  the  presentation  and  filing  of  said 
document  purporting  to  be  an  accusation," 
and  therefore  the  said  court  "has  no  Juris- 
diction of  the  defendant  or  of  the  subject- 
matter";  that  petitioner  on  September  16, 
1905,  presented  the  said  objections  to  said 
court,  and  moved  to  quash  and  set  aside 
said  accusation,  and  on  that  day  said  motion 
was  argued  and  submitted  and  was  taken  un- 
der advisement  by  his  honor.  Judge  E.  C. 
Hart  judge  of  said  court,  respondent  herein, 
and  said  motion  was,  on  November  25,  1906, 
denied.  The  district  attorney  interposed  a 
general  demurrer  to  the  petition,  and  also 
demurred  on  the  ground  of  uncertainty.  It 
was  conceded  at  the  argument  that  the  pe- 
tition Is  sufficient  to  present  the  principal 
quesuon.  and  as  w^^have^^ej^^hp^^^jon. 
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elusion  that  the  general  demurrer  must  be 
Bustalued  we  will  not  consider  the  points 
made  on  the  special  demurrer. 

It  is  admitted  that  the  grand  jury  was  duly 
Impaneled  and  consisted  of  19  members,  the 
full  number  as  provided  by  law  (Code  Cir. 
Proc.  S  192),  and  that  14  of  their  number 
participated  in  the  hearing  of  the  matter  and 
voted  In  favor  of  presenting  the  said  accusa- 
tion, the  remaining  number  presumably 
present  The  question  presented  and  argued 
before  us  was  this:  Can  a  less  number  than 
the  full  panel  of  the  grand  Jury  authorize 
the  presentation  of  an  accusation  onder  the 
sections  of  the  Penal  Code  above  cited?  Sec- 
tion 758,  Pen.  Code,  Is  as  follows:  "An  ac- 
cusation in  writing  against  a  district,  county^ 
township,  or  municipal  officer,  for  willful 
or  corrupt  misconduct  In  office;  may  be 
presented  by  the  grand  Jury  of  the  county  for 
or  In  which  the  officer  accused  is  elected  or 
appointed."  Subeequent  sections  require  the 
foreman  pf  the  grand  Jury  to  deliver  the  ac- 
cusation to  the  district  attorney,  who  must 
serve  a  copy  on  the  accused  and  also  serve 
a  notice  requiring  him  to  appear  in  the  supe- 
rior court  and  answer  the  accusation.  Sec- 
tion 7C0l  The  accused  may  file  objections  or 
answer.  S^-tlons  762,  763.  He  is  given  a 
trial  by  Jury.  Section  767.  Upon  eouviction 
the  court  must  pronomkce  Judgment  removing 
him  from  office.  Section  769.  The  accused 
may  appeal  to  the  Supreme  Court  from  the 
Judgment  Section  770.  Section  772  provides 
for  the  removal  of  certain  officers  upon  the 
accusation  in  writing  "of  any  person"  char- 
ging them  with  the  matters  mentioned  in  the 
section. 

Covmsel  for  the  petitioner  contend:  That 
as  the  statute  provides  expressly  that  12 
members  of  the  grand  Jury  may  present  an 
indictment  while  section  758  la  silent  as  to 
the  number  that  must  vote  for  the  accusation, 
any  less  than  the  entire  panel  cannot  present 
a  legal  accusation.  They  argue  that  the  pro- 
visions relating  to  accusations  are  distinct 
from  the  proceedings  relating  to  indictments 
and  presentments;  that  no  just  inference  can 
he  drawn  from  these  latter  that,  because  an 
indictment  may  be  found  by  12  members  of 
the  grand  Jury,  a  like  number  may  present 
an  accusation.  On  the  contrary,  it  is  claimed 
that  because  the  Legislature  has  in  the  one 
case  prescribed  the  number,  and  omitted  to 
do  so  in  the  other,  furnishes  strong  reason 
for  giving  section  758  the  construction  con- 
tended for;  and,  furthermore,  apart  from 
these  considerations,  that  when  the  Legisla- 
ture said  that  the  accusation  "may  be  pre- 
sented by  the  grand  jury"  it  meant  the  body 
in  its  entirety,  and  that  the  general  rule  by 
which  a  majority  of  the  members  of  legisla- 
tive, administrative,  and  other  like  bodies 
may  express  their  will  does  not  and  should 
not  apply  to  a  body  like  a  grand  Jury.  We 
agree  with  petitioner  that  the  proceedings 
under  sections  758  et  seq.  seem  to  be  complete 
ia  themselves,  as  far  as  they  go,  and  are 


separate  from  and  independent  of  tho  proceed- 
ings provided  in  the  Peaal  Code  as  to  indict- 
ments. But  that  they  are  criminal  in  their 
nature  cannot  be  doubted,  and  we  think  must 
be  regarded  as  pertaining  to  crimes  and 
ottenses  against  the  state.  Speaking  more 
particularly  of  section  772,  the  court  In 
Thurston  v.  Clark,  107  Cal.  285,  40  Pac.  436, 
said:  "The  proceeding  la  a  nondescript  but 
resembles  somewhat  a  qui  tam  action.  But 
whatever  its  garb  It  Is  in  body  and  spirit 
In  its  aim  and  object  ft  process  for  the  pun- 
ishment of  crime."  S^  Wheeler  v.  Donnell, 
110  Oal.  656,  43  Pac.  1;  Pen.  Code,  {  15,  snbd. 
4;  Id.  i  692.  In  presenting  the  accusation  the 
grand  jury  acts  under  legislative  authority 
precisely  as  In  finding  an  Indictment,  the 
only  difference  being  that  the  law  is  silent 
in  the  former  case  as  to  the  number  that 
may  present  the  accosation.  It  seems  to'  us 
that  the  statute  being  silent  we  may  look  tA 
the  common  law  to  discover  what  'number 
may  act  rather  than  adopt  a  construction 
of  section  7B8  wtUch  would  violate  tbe  time- 
honored  rule  governing  grand  Juries.  Ther« 
never  has  been  a  time  since  the  grand  jury 
was  instituted  In  England  when  12  might  not 
present  the  indictment  The  common  law  re- 
quired that  24  should  be  summohed  to  at- 
tend on  the  grand  jury;  but  not  more  than 
23  were  sworn,  because  of  the  inconvenience 
which  might  arise  in  case  12,  who  were  suf- 
flcient  to  find  a  true  bill,  were  opposed  by  the 
other  12,  who  should  be  against  finding. 
State  V.  Davis,  24  N.  O.  157,  cited  in  People 
V.  Robei-ts,  6  Oal.  214;  Anderson's  Law  Dic- 
tionary; State  V.  Miller,  3  Ala.  344;  State  ▼. 
Bralnerd,  66  Vt  582,  48  Am.  Bep.  818;  State 
V.  Ostrander,  18  Iowa,  435;  4  Black.  Com. 
302;  17  Am.  &  Eng.  Ency.  of  Iiaw,  p.  1290 
In  nearly  all  of  the  states  of  the  Union  the 
Constitution  or  statute  prescribes  the  number 
that  shall  constitute  the  grand  jury,  as  well 
as  the  number  that  may  find  an  Indictment 
and  it  is  well  settled  that  In  such  cases  the 
common  law  Is  superseded.  In  the  state  of 
Yirglnla  the  law  provides  for  no  limitation. 
The  precise  question  as  related  to  an  in- 
dicnnent  arose  in  Oommonwealth  y.  Sayers, 
35  Va.  722.  The  question  was,  can  less  than 
16  members  of  a  grand  Jury  make  a  present- 
ment or  find  a  bill  of  Indictment  in  any  case? 
The  court  said:  "Our  act  of  Assembly  points 
out  the  mode  of  summoning  grand  juries, 
and  declares  that  the  24  grand  Jurors,  or  any 
16  of  them,  shall  be  a  grand  jury.  But  there 
is  nothing  sold  as  to  the  number  who  must 
concur  in  finding  a  presentment  or  Indict- 
ment, and  the  same  reasoning  which  goes  to 
prove  that  because  the  act  declares  that  24, 
or  any  16,  shall  be  a  grand  jury,  the  number 
of  16  should  concur  in  a  finding,  would  also 
establish  that  if  more  than  16  are  sworn,  they 
should  all  concur;  for  the  whole  number,  at 
last  form  the  grand  Jury.  In  2  Hale's  P.  C. 
161,  It  is  stated  that  'If  there  be  18  or  more 
of  the  grand  Inquest,  a  presentment  by  less 
than  12  ought  not  to  be;  but  if  there  be  £i 
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assenting,  though  some  of  the  rest  of  their 
number  dissent,  it  Is  a  good  presentment; 
for  if  12  agree,  It  Is  not  necessary  for  the 
rest  to  agree.' " 

It  is  not  to  be  presumed  that  oar  Legisla- 
ture, in  providing  that  12  may  find  an  Indict- 
ment for  the  gravest  felony  known  to  the  law, 
intended,  by  falling  to  name  any  number  who 
should  concur  In  finding  an  accusation,  Involv- 
ing a  misdemeanor,  that  all  must  concur.  If 
any  Intention  on  the  question  can  be  8ur> 
mlsed  It  would  more  probably  be  that  the 
rule  as  to  indictments  would  be  followed. 
But  aside  from  all  presumed  intention  we 
think  the  common-law  rule  as  to  the  number 
who  may  act  in  such  a  case  should  be  applied. 
If  our  statute  were  entirely  silent  In  all  mat- 
ters of  presentment  for  crimes  by  the  grand 
Jury  as  to  the  number  who  must  vote 
for  the  accusatloa,  It  la  altogether  probable 
that  we  would  follow  the  rule  of  the  common 
law  as  laid  down  In  the  Virginia  case,  supra. 
Fixing  the  number  in  the  matter  of  indict- 
ments and  omitting  to  do  so  as  to  accusations 
should  not  give  rise  to  a  rule  at  variance 
with  the  common  law,  as  well  as  the  gener- 
ally accepted  rule  In  this  country.  In  sup- 
port of  their  contention  that  when  the  Ckide 
speaks  of  "the  grand  Jury"  It  means  the  en- 
tire body,  counsel  for  petitioner  cite  cases 
holding  that  where  the  statute  fixes  the 
number  composing  the  grand  jury  a  less  num- 
ber Is  not  a  grand  Jury.  That  Is,  if  the  law 
requires  15  qualified  persons  (as  was  the 
case  in  Doyle  v.  State,  17  Ohio,  222)  to  com- 
pose the  grand  Jury  and  one  or  more  of  those 
sworn  are  disqualified,  it  would  not  be  a 
legal  grand  Jury,  and  no  valid  indictment 
could  be  found  by  them.  These  cases  do  not 
hold,  where  the  grand  Jury  is  once  legally 
Impaneled,  that  less  than  the  full  nimiber 
may  not  find  an  indictment  if  the  statute 
provides  that  a  less  number  may  do  so ;  nor 
do  they  decide  that  all  must  vote  to  present 
the  Indictment  where  the  law  Is  silent  as  to 
the  number  who  must  do  so. 

Counsel  cite,  among  other  cases,  Rainey  v. 
State,  19  Tex.  App.  47».  The  Texas  Consti- 
tution provides  that  "grand  and  petit  Juries 
In  the  district  courts  shall  be  composed  of 
twelve  men;  but  nine  members  of  a  grand 
Jury  shall  be  a  quorum  to  transact  business 
and  present  bills."  The  grand  jury  was 
formed  of  13  qualified  members,  but  it  was 
held  an  illegal  body  because  not  formed  in 
compliance  with  the  Constitution.  Substan- 
tially the  same  view  was  taken  in  People  v. 
Thurston,  5  Cal.  69;  but  while  section  192, 
Code  of  Civil  Procedure,  declares  that  "a 
grand  Jury  is  a  body  of  men,  nineteen  In 
number,  returned  in  pursuance  of  law,"  in 
People  V.  Simmons,  119  Cal.  1,  60  Pac.  844, 
It  was  said:  "If  any  12  concur  an  indict- 
ment may  be  found,  though  the  remainder  of 
the  Jury  vote  against  it,"  which  would  be 
equally  true  if  the  remainder  did  not  vote 
at  all.  The  cases  cited  by  petitioner  do  not 
support  bis  contention.    They  bold  that  the 


grand  Jury  must  be  formed  In  accordance 
with  the  Constitution  or  statute  creating  it 
and  that  it  would  not  be  a  legal  grand  Jury 
unless  so  formed.  But  as  to  the  number  that 
shall  be  required  to  make  an  accusation  pro- 
vision is  sometimes  made  in  the  law  and 
sometimes  not.  No  case  has  been  cited,  and  we 
have  found  none,  holding  that  all  the  mem- 
bers of  the  grand  Jury  must  concur  before  an 
indictment  can  be  found  where  the  grand 
Jury  was  composed  of  more  than  12  and  the 
law  was  silent  as  to  the  number  necessary  to 
make  the  accusation. 

There  is  a  further  reason  which  Is  urged  In 
support  of  the  accusation.  Section  7,  subd. 
17,  of  the  Penal  Code  reads :  "Words  giving 
a  Joint  authority  to  three  or  more  public 
officers  or  other  persons,  are  construed  as 
giving  such  authority  to  a  majority  of  them, 
unless  It  be  otherwise  expressed  in  the  act 
giving  the  authority."  See,  also.  Civ.  Code, 
{  12,  and  Coda  Civ.  Proc.  |  15.  See  People  v. 
Hecbt,  106  Cal.  621,  38  Pac.  941,  27  L.  R.  A. 
203,  45  Am.  St  Rep.  96.  It  Is  the  rule  gener- 
ally that  a  private  trust  or  agency  must  be 
executed  by  all,  as  in  the  case  of  arbitrators 
chosen  to  settle  a  private  controversy,  but 
Mr.  Mechem  also  says.  In  his  work  on  Public 
Offices  and  Officers,  i  572 :  "Where,  however, 
a  trust  or  agency  Is  created  by  law,  or  Is  pub- 
lic In  Its  naturs  and  requires  the  exercise  of 
deliberation,  discretion,  or  Judgment,  whether 
it  be  Judicial  or  quasi  Judicial  in  its  character, 
the  rule  is  otherwise,  and  while  all  of  the 
trustees,  agents,  or  officers,  except  where  the 
law  makes  a  less  number  a  quorum,  must  be 
present  to  deliberate  or,  what  is  the  same 
thing,  must  be  duly  notified  and  have  an  op- 
portunity to  be  present,  yet,  except  where  the 
law  clearly  requires  the  Joint  action  of  them 
all,  it  is  well  settled  that  a  majority  of  them, 
where  the  number  is  such  as  to  admit  of  a 
majority.  If  present,  may  act  and  that  their 
act  will  be  deemed  the  act  of  the  body." 

The  Supreme  Court  by  the  Constitution  of 
1849  was  composed  of  a  chief  Justice  and  two 
associate  Justices,  and  it  was  provided  that 
any  two  should  constitute  a  quorum;  but 
there  was  no  provision  as  to  the  number  nec- 
essary to  pronounce  a  Judgment,  as  was  done 
by  the  amendments  of  1862,  when  the  num- 
ber was  increased  to  five,  and  by  the  Con- 
stitution of  1879.  Two  Justices,  however, 
pronounced  Judgments,  being  a  majority  of 
the  three.  See  discussions  of  the  power  of 
the  court  by  a  majority  to  pronounce  Judg- 
ments in  certain  matters  In  Estate  of  Jes-^np, 
81  Cal.  at  page  459,  22  Pac.  at  page  1028,  6 
li.  R.  A.  594.  There  havo  been  many  boards 
and  commissions  created  by  statute  whose 
functions  were  Judicial  or  quasi  Judicial. 
These  bodies  have  uniformly  acted  through 
the  vote  of  a  majority.  The  board  of  rail- 
road commissioners  Is  a  notable  example. 
The  Constitution  created  the  board  to  be 
comjwsed  of  three  members.  Its  powers  are 
Judicial  as  well  as  administrative  and  execu- 
tive.   A  majority  has  many  times,  in  most 
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important  mattere;  rach  as  determining 
rates  to  be  charged  for  freight  and  the  like, 
expressed  the  will  of  the  board.  While  this 
view  of  the  law  would  seem  to  safely  lead  us 
to  the  conclusion  that  a  majority  of  the  grand 
Jury  may  present  an  accusation  under  the 
provisions  of  Pen.  Code,  §  758  et  seq.,  and 
hence  the  present  accusation  was  legally  pre- 
sented, we  prefer  to  place  our  decision  on  the 
ground  first  above  stated,  and  that  upon  the 
concurrence  of  12  or  more  of  the  grand  Jury 
legally  formed  a  valid  accusation  may  be 
presented. 
The  writ  is  denied. 

We    concur:     McLAUQHLIN,    J.;    BUC- 
KLES. J. 


HEAIiT  et  al.  v.  SMITH  et  al. 
(Supreme  Court  of  Wyoming.    Jan.  6,  1906.) 

1.  Public  Lards— PASTcrBAQE. 

Plaintifts,  who  bad  been  accustomed  to 
graze  their  cattle  upon  their  home  range,  con- 
sisting largely  of  public  lands,  were  not  en- 
titled to  an  injunction  restraining  defendants 
from  driving  their  sheep  upon  such  lands. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Public  Lands,  i  23.] 

2.  Anivaia— Uninclosed    Lahds— Trespass. 

One  has  no  right  to  drive  his  sheep  upon 
the  private  lands  of  another,  although  they 
are  anindosed  and  may  contain  the  only  avail- 
able water  supply  in  the  neighborhood. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Animals,  i§  327,  332.] 

3.  Injunction  —  Private  Lands  —  Depas- 
TUBAGE  BY  Animals. 

In  an  action  for  an  injunction  to  restrain 
defendants  from  driving  their  sheep  upon  pri- 
vate lands  of  plaintiffs,  it  appeared  that  defend- 
ants had  threatened  to  drive  their  sheep  upon 
the  range  in  which  such  lands  lay,  that  the 
lands  contained  the  only  available  water  supply 
upon  the  range,  and  that  after  the  commence- 
ment of  the  action,  and  notwithstanding  a 
temporary  restraining  order,  several  herds  of 
defendants'  sheep  were  pastured  upon  the  lands 
of  plaintiff.  It  also  appeared  that  there  was 
only  a  single  trespass,  without  any  threats  of 
continuance,  and  without  any  showing  of  per- 
manent injury,  and  that  shortly  afterwards  the 
sheep  left  the  range.  Held,  that  there  was  no 
ground  for  the  issuance  of  an  injunction. 

4.  Same— Misjoinder  of  Plaintiffs. 

Where  several  persons  each  owned  lands 
and  each  permitted  the  stock  of  the  others  to 
feed  and  water  at  will  upon  his  lands,  but  there 
was  nothing  to  show  a  joint  possession  of  any 
individual  tract  of  land,  and  nothing  to  prevent 
any  one  owner  from  exercising  exclusive  control 
over  his  premises,  in  a  suit  by  them  to  restrain 
defendants  from  pasturing  their  sheep  upon 
the  lands  in  question,  there  was  a  misjoinder 
of   plaintiffs. 

Error  to  District  Court,  Sheridan  County; 
Josepb  L.  Stotts,  Judge. 

Action  by  Frank  Smith  and  others  against 
Patrick  Healy,  Sr.,  and  others.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Reversed. 

E.  B.  Lonabaugh,  for  plaintiffs  in  error. 
W.  S.  Metz,  M.  B.  Camplin,  Spencer  Smith, 
Josepb  L.  Stotts,  and  S.  T.  Corn,  for  de- 
fendants In  error. 


POTTER,  C.  J.  The  defendants  In  error, 
13  in  number,  joined  as  plaintiffs  in  brings 
ing  this  suit  against  the  present  plaintiffs  in 
error  and  several  other  parties  as  defend- 
ants to  enjoin  alleged  threatened  trespasses 
with  sheep  upon  lauds  alleged  to  constitute, 
and  for  many  years  to  have  constituted,  the 
common  or  Joint  range  and  grazing  or  pas- 
ture ground  for  the  cattle  and  horses  own- 
ed by  the  several  plaintiffs.  As  described 
in  the  original  petition,  the  lands  constitut- 
ing such  range  consists  of  nine  entire  town- 
ships, according  to  the  United  States  survey, 
viz.,  townships  45,  46,  47,  and  4S  of  ranges 
74  and  75,  and  township  44  in  range  75,  and 
several  tracts,  varying  In  area  from  40  acres 
to  a  section,  scattered  here  and  there  through 
a  number  of  otber  adjoining  or  neighboring 
townships  east,  south,  and  west  of  said  nine 
townships,  which  last-mentioned  tracts  are, 
respectively,  either  owned  or  held  under  lease 
by  one  or  the  other  of  the  plaintiffs.  But  ac- 
cording to  the  second  amended  petition,  up- 
on which  the  cause  was  tried,  the  range  com- 
prises all  the  lands  In  every  township  men- 
tioned in  the  petition ;  tbus  including  a  ter- 
ritory embracing  twenty  or  more  townships. 
In  nearly  every  township  within  such  ter- 
ritory there  are  a  few  scattering  tracts  of 
land  held  by  private  ownership,  and  belong- 
ing to  one  or  the  other  of  the  Individual  plain- 
tiffs, but  no  tract  so  held  is  owned  by  the 
plaintiffs  or  any  number  of  them  Jointly. 
All  the  remaining  lands,  and  they  very  large- 
ly predominate,  are  vacant  unappropriated 
public  lands  of  the  United  States.  A  few 
instances  will  serve  to  illustrate  the  propor- 
tion between  the  public  and  private  lands 
and  their  comparative  situation.  In  town- 
ship 48,  range  75,  the  only  private  lauds  are 
school  sections  16  and  36,  and  40  acres  in 
section  22.  In  the  township  adjoining  on  the 
east,  school  sections  16  and  36,  and  100  acres 
lu  section  23,  are  the  only  lands  held  by 
any  sort  of  private  ownership,  while  in 
the  next  eastern  township  the  private  lands 
are  confined  to  section  36.  In  township  47, 
range  75,  there  are  no  private  lands.  In  the 
adjoining  township  on  the  south,  viz.,  46, 
range  75,  the  private  lands  are  section  16, 
40  acres  In  section  5,  120  acres  in  section  7, 
the  S.  %  of  section  19,  and  the  N.  W.  %  of 
section  29.  In  the  other  townships,  witli 
perhaps  two  exceptions,  the  proportion  of 
public  lands  Is  even  greater.  In  one  town- 
ship, viz.,  46,  range  72,  the  private  lands 
probably  amount  to  three  sections,  mostly 
located  in  the  two  southern  tiers  of  sections. 
All  the  lands  In  the  entire  territory  referred 
to,  public  and  private,  are  open  and  uuin- 
closed,  and  none  of  them  appear  to  have  been 
cultivated.  The  plaintiffs  below  are  several- 
ly, not  Jointly,  owners  of  horses  and  cattle, 
and  they  are,  and  have  been  for  many  years, 
severally  engaged  in  the  live  stock  business, 
raising,  feeding,  grazing,  and  disposing  of 
live  stock  In  Weston  county,  wherein  the 
lands  aforesaid  are  situated,  and  are  tax- 
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payers  In  such  eonnty.  The  cattle  and 
horses  of  the  several  plaintiffs  run  at  large, 
and  it  Is  alleged  in  the  petition  that  the 
plaintiffs  are,  and  for  years  have  been.  In 
possession  of  all  the  lands  aforesaid,  In- 
cluding the  government  lands,  and  are  the 
owners  and  in  possession  of  all  the  springs, 
streams,  and  waters  thereon,  and  that  the 
same  are  in  actual  use  by  the  plaintiffs  In 
the  grazing,  feeding,  and  watering  of  their 
cattle  and  horses,  and  that  the  only  means 
for  the  subsistence  of  such  animals  from  the 
commencement  of  the  suit,  November  24, 
1902,  until  the  spring  of  1903,  are  the  grasses 
and  herbage  upon  said  lands  and  the  waters 
thereon.  It  is  alleged  in  the  petition  that 
the  defendants,  and  each  of  them,  are  pos- 
sessed of  large  bands  of  sheep,  and  at  the 
time  of  the  commencement  of  the  suit  were 
in  close  proximity  to  the  lands  aforesaid,  and 
had  declared  their  Intention  of  going  upon 
said  lands,  and  to  usurp  the  same  to  their 
own  exclusive  use,  and  to  graze  and  feed 
their  sheep  upon  the  herbage  and  grasses 
growing  on  said  lands,  and  to  water  their 
sheep  from  the  waters  thereon,  and  had 
threatened,  and  were  proceeding  to  carry 
the  threat  into  execution,  to  enter  upon  said 
lands  and  waters  for  the  purposes  afore- 
said, without  the  consent  of  plaintiffs,  and 
in  violation  of  their  rights.  It  was  alleged, 
and  evidence  was  Introduced  to  establish  It 
as  a  fact,  that  the  effect  of  talcing  several 
large  bands  of  sheep  upon  the  lands  describ- 
ed, or  upon  any  range,  would  be  to  take  the 
same  into  the  exclusive  possession  of  the 
sheep  owners,  for  the  reason  that  the  habits 
of  sheep  in  grazing  and  traveling  are  such 
that  cattle  and  horses  cannot  remain  or 
graze  upon  the  same  range,  or  In  the  same 
Immediate  locality,  and  that  sheep  trod  out 
the  grass  roots,  eat  the  grass  close  to  the 
ground,  and  that  as  they  are  closely  herded 
In  bands,  approximately  2.500  or  3,000  head, 
attended  by  herders  and  dogs,  cattle  and 
horses  are  necessarily  compelled  to  aban- 
don any  range  upon  which  sheep  are  so 
brought.  It  was  therefore  alleged  that  the 
effect  of  the  threatened  acts  of  the  several 
defendants  would  be  to  destroy  the  grasses 
upon  the  range,  deprive  the  plaintiffs  of  the 
necessary  means  of  subsistence  for  their 
cattle  for  the  then  ensuing  winter,  and  the 
exercise  by  defendants  of  exclusive  posses- 
sion of  the  said  range.  It  was  also  alleged 
that  the  defendants  had  ample  range  and 
pasture  facilities  and  water  for  their  sheep 
in  ranges  76  and  77,  west  of  the  lands  In 
controversy,  which  range  had  been  formerly 
occupied  by  plaintiffs,  but  had  been  abandon- 
ed by  them  to  the  defendants,  and  that  the 
use  of  the  present  range  of  plaintiffs  was 
not  necessary  for  the  care  or  sustenance  of 
the  sheep  of  the  defendants. 

The  original  petition  did  not  specify  the 
particular  ownership  of  the  private  lands, 
but  In  the  amended  petition  those  facts  are 
set  out  by  stating  the  name  of  the  owner  of 


each  tract  of  private  land ;  and,  from  such  al- 
legations, which  were  admitted  on  the  trial 
to  be  true.  It  appears  that  five  only  of  the 
plaintiffs  own  or  have  any  title  to  any  land 
within  the  territory  composing  the  range 
aforesaid,  and  that  the  majority  of  the  lands 
held  In  private  ownership  are  owned  by  one 
of  the  plaintiffs,  viz.,  George  A.  Keellne,  and 
he  owns  one  or  more  tracts  in  nearly  every 
township.  Hence  it  appears  that  the  various 
tracts  owned  by  him  are  widely  separated: 
some  of  them  being  in  the  neighborhood  of 
30  miles  apart.  Spencer  K.  Smith,  also  one 
of  the  plaintiffs,  owns,  or  has  a  legal  estate 
In,  a  single  tract,  viz.,  section  IG  In  township 
48,  range  74.  Frank  Smith,  another  plain- 
tiff, owns  or  has  leased  the  two  school  sec- 
tions in  township  44,  range  75,  40  acres  in 
section  13,  and  120  acres  In  section  22,  in  the 
same  township.  The  firm  of  George  A.  Kee- 
line  &  Son,  who  are  also  plaintiffs,  own,  or 
have  a  legal  estate  in,  a  few  tracts  in  three 
or  four  townships,  not  exceeding  a  section  in 
acreage  in  either  township ;  and  each  one  of 
their  separate  tracts  is  located  several  miles 
from  the  others,  there  l)elng  at  least  10  to  15 
miles  between  some  of  them.  Oscar  Keeline 
is  alleged  to  be  the  owner  of  a  40-acre  tract 
on  the  extreme  western  edge  of  the  region  in 
question,  SO  acres  in  the  extreme  southeastern 
part,  and  a  single  40-acre  tract  in  one  of  the 
nine  townships  aforesaid.  None  of  the  other 
plaintiffs,  two  of  whom  are  corporations,  one 
a  partnership,  and  the  others  private  individ- 
uals, are  alleged  or  shown  to  own,  or  to  have 
title  to,  any  land  In  the  described  territory. 
In  the  amended  petition,  however.  In  connec- 
tion with  the  allegation  that  one  of  the  plain- 
tiffs, naming  him,  owns  a  tract  particularly 
described,  it  is  alleged  that  such  owner,  and 
certain  of  the  plaintiffs,  naming  them,  are 
and  were  at  all  times  mentioned  In  the  pe- 
tition In  the  possession  and  entitled  to  the 
possession  of  the  same.  The  effect  of  such 
allegations  Is  that,  though  a  single  plaintiff 
Is  the  owner  of  the  tract  described,  the 
others,  who  are  named,  are  jointly  with  him 
In  possessicH)  and  entitled  to  the  possession 
thereof.  But  some  of  the  plaintiffs,  at  least 
three  in  most  instances,  are  omitted  from 
those  allegations,  and  there  is  therefore  no 
allegation  that  all  of  the  plaintiffs  are  even 
Jointly  in  iwssession  or  entitled  to  the  pos- 
session of  any  tract  of  private  land.  The  ob- 
ject of  the  suit,  however,  was  evidently  not 
so  much  to  enjoin  an  invasion  of  the  private 
lands  by  the  sheep  of  the  several  defendants, 
as  to  prevent  such  sheep  from  being  brought 
upon  any  of  the  lands  public  or  private  with- 
in the  described  territory.  The  allegations 
as  to  private  ownei-ship  of  scattering  unin- 
closed  tracts  would  seem  to  have  been  in- 
serted by  the  pleader  upon  the  theory  that 
they  would  more  clearly  show  the  right  of 
plaintiffs  to  the  range;  the  watering  places 
for  live  stock  being  located  upon  such  pri- 
vate lands.  No  distinctive  threats  or  antic- 
ipated  injuries  are  aU^^^^^lu  *^eg«5^gt^ 
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prlTate  lands.  In  setting  forth  the  acts 
threatened  by  defendants,  the  public  and  pri- 
vate lands  are  not  distlngulalied,  except  so 
far,  perhaps,  as  the  defendants  are  charged 
with  an  intention  or  threat  to  water  their 
sheep  from  the  water  belonging  to  the  plain- 
tiffs. The  Injury  which  it  is  alleged  the 
plaintiffs  will  suffer,  if  the  threatened  acts 
of  defendants  l>e  carried  into  execution,  is  the 
deprivation  of  their  usual  and  customary 
range  for  the  grazing  of  their  cattle  and 
horses. 

Upon  the  flUng  of  the  petition,  a  temporary 
restrniulug  order  was  issued  by  the  district 
court  comujlssiouer.  In  the  al)sence  of  the 
Judge  from  Weston  county,  where  the  suit 
was  instituted.  With  some  immaterial  modi- 
fications, that  order  continued  in  force  until 
the  trial  of  the  cause  and  final  judgment  In 
1904  in  the  district  court  in  Sheridan  county, 
to  which  county  the  cause  had  been  trans- 
ferred for  trial.  During  the  trial  the  cause 
was  dismissed  on  motion  as  against  some  of 
the  defendants,  and  the  judgment  rendered 
in  the  cause  which  Is  here  complained  of  was 
rendered  against  the  present  plaintiffs  in 
error  only,  viz.,  Patrlclc  Healy,  St.,  Adam 
Patterson,  and  Patricis  ITealy,  Jr.,  partners 
as  Ilealy,  Patterson  &  Healy.  The  judgment 
made  perpetual  the  temporary  restraining 
order,  forever  enjoining  the  above-named 
parties,  plaintiffs  in  error  here,  from  in  any 
manner  trespassing,  or  driving,  pasturing,  or 
feeding  their  bands  of  sheep  over  or  upon  the 
private  lands  In  the  joint  use  and  occupancy 
of  the  plaintiffs  set  forth  In  the  petition,  from 
In  any  manner  using  or  polluting  the  waters 
upon  such  lands,  and  from  in  any  manner 
molesting,  disturbing,  or  driving  with  dogs, 
or  in  any  way  interfering  with,  the  herds  of 
horses  and  cattle  belonging  to  plaintiffs  while 
ranging  upon  the  public  government  lands 
In  the  vicinity  of  said  private  lands  or  else- 
where upon  the  public  domain,  and  judgment 
was  also  given  against  the  plaintiffs  in  error 
for  costs.  It  will  be  observed  that  the  judg- 
ment Ignores  the  question  of  trespassing  or 
grazing  upon  the  public  lands.  Though  as 
to  such  lands  there  is  no  express  dissolution 
of  the  temporary  retraining  order,  the  in- 
junction is  confined  to  the  lands  held  by  pri- 
vate ownership,  so  far  as  trespassing  upon 
lands  Is  concerned,  and  a  dissolution  as  to 
the  public  lands  was  probably  Intended  and 
is  doubtless  to  be  Implied.  The  findings, 
however,  are  not  entirely  silent  as  to  public 
lands.  The  court  stated  its  conclusions  of 
fact  and  law  setmrately.  It  found  that  the 
plaintiffs  were  and  had  been  in  the  joint  use 
and  occupancy  of  the  private  lands  set  out 
In  the  second  amended  petition;  that  they 
were  Jointly  using  and  occupying  the  govern- 
ment lands  adjoining  and  in  the  vicinity  of 
said  private  lands  in  the  feeding,  grazing, 
ranging,  and  management  of  their  horses 
and  cattle ;  that  said  private  and  public  lands 
constituted  tlie  home  range  of  the  plaintiffs 
for  their  cattle  and  horses;  that  the  grass 
growing  thereon  waa  necessary  for  the  sus- 


tenance and  maintenance  of  the  horses  and 
cattle  during  the  winter  of  1902  and  1903, 
and  has  continued  to  be  necessary  for  that 
purpose ;  that  the  defendants,  at  the  time  of 
the  commencement  of  the  suit,  were  owners 
of  large  bands  of  sheep  In  the  vicinity  of 
such  lauds,  and,  if  said  sheep  were  allowed 
to  pasture  upon  the  private  lands  and  the 
home  range  on  the  public  domain,  such  use 
would  destroy  the  pasturage  of  both  the  pub- 
lic and  private  lands,  and  render  the  same 
worthless  for  the  use  of  plaintiffs  during  the 
winter  aforesaid,  and  that  irreparable  in- 
jury would  result  to  plaintiffs,  and  each  of 
them,  by  such  destruction  of  the  grass  and 
herbage  on  the  private  lands  in  their  joint 
use  and  occupancy.  It  was  further  found 
that  the  porticular  defendants,  who  are  plain- 
tiffs in  error  here,  were  threatening  and  were 
about  to  drive  and  pasture  their  sheep  upon 
the  private  lands,  at  the  commencement  of 
this  suit,  and  that,  after  the  commencement 
of  the  suit,  they  did  so  drive  and  pasture 
their  sheep  upon  the  private  lands.  In  the 
joint  use  and  occupancy  of  the  plaintiffs,  and 
threatened  to  continue  and  repeat  such  tres- 
passes. The  court  also  found  that  said  de- 
fendants disturbed  and  molested,  and  unlaw- 
fully drove  with  dogs,  the  horses  and  cattle 
of  plaintlETs  while  ranging  on  the  public 
lands  and  said  home  range,  and  that  they 
will  continue  to  do  so  unless  restrained  by 
the  order  of  the  court,  and  that  there  was 
ample  feed  elsewhere  than  upon  the  said 
range  of  the  plaintiffs  for  the  sheep  of  de- 
fendants. 

Upon  the  findings  of  fact  thus  briefly  out- 
lined, the  court  announced  as  conclusions 
of  law  (1)  that  the  temporary  restraining 
order  was  properly  granted,  and  should  t>e 
made  perpetual,  forever  restraining  these 
plaintiffs  in  error  from  trespassing  with  their 
bands  of  sheep  and  otherwise  over  or  upon 
the  private  lands,  and  from  the  use  and 
pollution  of  the  waters  thereon;  (2)  that  they 
should  be  restrained  from  molesting,  dis- 
turbing, or  driving  with  dogs  the  cattle  and 
horses  In  the  joint  control  and  management 
of  the  plaintiffs  while  ranging  upon  the 
Iiublic  lauds  described  in  the  petition;  (3) 
that  the  plaintiffs  have  no  speedy  or  ade- 
quate remedy  at  law,  and  that  injunction  is 
their  proper  remedy.  Though  the  temporary 
restraining  order  was  held  to  have  been 
properly  granted,  it  was  made  perpetual 
as  to.  the  private  lands  only,  which  con- 
stituted a  very  small  fraction  of  the  area 
embraced  in  the  temporary  order.  If  that 
order  had  indeed  been  rightfully  granted, 
and  there  was  any  ground  for  its  continu- 
ance, there  would  seem  to  be  no  apparent  rea- 
son for  confining  its  future  application.  Had 
the  court  found  that  it  had  been  properly 
granted  as  to  the  private  lands,  but  wrong- 
fully as  to  the  public  lands,,  the  findings 
would  we  think  l>e  more  consistent,  or  at 
least  better  understood.  From  the  fact  that 
the  court  found  that  injury  WQuid^-be,>Mf-^ 
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fered  by  the  plaintiffs  In  consequence  of  the 
pasturing  of  defendants'  sheep  on  the  public 
land,  that  the  defendants  bad  ample  pastur- 
age elsewhere,  without  invading  the  range  of 
plaintiffs,  and  that  the  temporary  order,  which 
embraced  the  entire  range,  public,  as  well  as 
private,  lands,  bad  been  rightfully  granted, 
it  seems  apparent  that  some  eflfe<-t  was  ac- 
corded the  allegations  and  proofs  as  to  the 
range  inclusive  of  public  lands,  and  It  is 
not  improper  to  be  assumed  that  the  allega- 
tions and  proofs  respecting  the  range  and 
the  public  domain  therein,  In  some  measure 
at  least,  Indui-ed  the  final  judgment  perpetu- 
ating the  injunction  In  part.  Otherwise,  the 
finding  concerning  the  public  lands,  in  the 
absence  of  a  stated  conclusion  respecting 
them,  is  totally  unexplained.  The  court 
may  have  recognized  a  want  of  equity  In 
the  case  as  to  the  public  lands.  If  so,  a 
finding  to  that  effect  would  have  been  ap- 
propriate, and  the  injunction  should  have 
been  dissolved  as  to  those  lands.  But,  upon 
the  face  of  the  findings,  the  theory  is  war- 
ranted, we  think,  that  the  threats  and  acts 
respecting  the  public  lands,  or  the  range  as 
an  entirety,  were  In  some  degree  at  least 
deemed  to  support  the  judgment  that  was 
entered. 

But  upon  a  careful  consideration  of  the 
record,  we  are  clearly  of  the  opinion  that 
the  judgment  cannot  be  sustained  in  any 
particular.  It  is  manifest  that  since  the  judg- 
ment the  theory  of  the  case  from  the  stand- 
point of  the  plaintiffs  has  greatly  changed 
since  the  trial.  Up  to  the  time  of  trial,  and 
during  the  trial,  the  plaintiffs  were  Insist- 
ing upon  their  right  to  the  range  public 
lands,  as  well  as  private  lands,  to  the  ex- 
clusion of  the  defendants.  Much  of  the  tes- 
timony introduced  on  behalf  of  the  plaintiffs 
Is  to  be  understood  upon  no  other  theory. 
The  private  lands  were  adverted  to  In  the 
testimony  only  Incidentally,  and  no  tract 
held  In  private  ownership,  with  a  single 
notable  exception,  was  referred  to  by  de- 
scription or  identified  by  any  witness.  And 
though  it  Is  now  contended  by  counsel  for 
plaintiffs  below  that  the  Injuiietion  ought 
to  be  sustained  as  to  private  lands,  because 
the  defendants  have  no  right  to  trespass 
thereon,  and  It  Is  conceded  that  the  plain- 
tiffs have  no  exclusive  right  to  the  public 
lands,  it  Is  nevertheless  argued,  and  we  are 
at  liberty  to  assume  some  puriwse  in  the 
argument,  that  equity  ought  to  enjoin  one 
stock  grower,  who  has  plenty  of  feed  on  his 
own  range,  from  going  upon  and  depasturing 
the  range  occupied  by  another,  though  such 
range  consists  of  public  lands.  But  that 
argument  Ignores  the  elementary  principle 
that  equity  will  not  lend  the  aid  of  Its  In- 
junctive power  to  enforce  mere  moral  obli- 
gations. High,  Inj.  S  20;  I^etts  v.  Kesaler,  54 
Ohio  St.  78,  42  N.  E.  765,  40  L.  R.  A.  177.  No 
case  has  been  cited  holding  that  one  stock 
grower  may  enjoin  another  from  grazing  or 
pasturing   his   live   stock   upon   the   public 


domain.  'We  l)elleve  that,  whenever  the  ques- 
tion has  been  presented,  the  right  to  an  In- 
junction for  such  a  purpose  has  been  denied. 
McGlnnls  v.  Friedman  (Idaho)  17  Pac.  63.'); 
Bnford  r.  Hontz,  133  U.  S.  320.  10  Sup.  Ct. 
305,  33  L.  Ed.  018;  s.  c.,  5  Utah,  591,  18 
Pac.  0.^3;  Martin  et  al.  v.  Platte  Valley 
Sheep  Co.,  12  Wyo.  4.'{2,  76  Pac.  571,  78  Pac. 
105)3.  In  McGlnnls  v.  Friedman,  supra,  the 
suit  was  very  similar  to  the  one  at  bar. 
It  was  brought  to  enjoin  the  pasturing  of 
sheep  upon  public  lands  which  bad  been 
used  by  the  plaintiffs  as  a  cattle  range.  The 
injunction  was  denied.  The  court  said:  "The 
appellants  in  this  ca.<%  do  not  pretend  to 
connect  themselves  with  the  land  by  color 
of  title,  or  to  bold  the  same  under  any  pos- 
sessory claim  or  right,  with  a  view  of  en- 
tering the  same  under  any  of  the  general 
laws  of  the  United  States.  Hence  we  are 
unable  to  see  that  they  have  shown  In 
themselves  any  clear  legal  or  equitable  right 
to  the  pastures  grown  upon  the  said  lands." 
The  claim  was  made  there,  as  here,  that  the 
plaintiffs  had  a  right  by  virtue  of  their 
former  exclusive  possession.  Bnt  the  learn- 
ed court  very  pertinently  remarked  that  a 
court  of  equity  should  not  Interfere  to  en- 
force such  a  claim  by  Injunction,  in  view 
of  the  act  of  Congress  forbidding  the  as- 
sertion of  a  right  to  the  exclusive  use  and 
occupancy  of  any  part  of  the  public  lands 
without  claim,  color  of  title  made  or  ac- 
quired In  good  faith,  with  a  view  to  entry 
under  the  land  laws. 

The  settlers  upon  the  public  domain  In  the 
territory  embraced  within  the  public  land 
states  customarily,  without  hindrance  or  ob- 
jection on  the  part  of  the  government,  enjoyed 
the  vacant  public  lands  as  public  commons  for 
the  free  pasturing  of  dmnestlc  animals,  which, 
according  to  their  custom,  w^ere  allowed  to 
ran  at  large.  In  consequence  of  such  custom, 
and  the  uninclosed  condition  of  the  country 
in  the  early  days  of  Its  settlement  the 
common-law  rule  that  required  a  man  to  con- 
fine his  cattle  or  else  respond  in  damages  for 
their  trespasses  ur>on  the  uninclosed  premises 
of  his  neighbors  was  held  not  to  prevail.  On 
the  contrary,  the  doctrine  was  established 
that  actionable  trespass  was  not  committed 
by  cattle  lawfully  running  at  large  wander- 
ing upon  and  depasturing  uninclosed  lands 
even  of  a  private  owner.  State  v.  Johnson, 
7  Wyo.  512,  54  Pac.  502.  But  an  owner  is  not 
permitted  under  that  doctrine  to  willfully 
and  knowingly  drive  his  cattle  or  other  live 
stock  u])on  the  premises  of  another,  though 
they  be  uninclosed,  against  the  consent  of  the 
owner  of  the  premises.  Cosfrlff  v.  Miller,  10 
Wyo.  100,  68  Pac.  206,  98  Am.  St  Rep.  077. 
The  custom  of  making  free  use  of  the  public 
lands  for  the  purposes  aforesaid,  which  bad 
its  inception  in  the  region  w^here  arable  lands 
were  plentiful,  culml  noted  In  the  use,  unre- 
stricted save  as  to  capacity,  of  the  vast  areas 
of  uni)eopled  and  uninclosed  public  lands  on 
the  arid  prairies  and  mouutala  rangea  of  11^ 
Digitized  by  VjOOvI^ 


wyo.) 


HEALT  T.  SMITH. 


587, 


west  for  the  raising  of  great  herds  of  cattle, 
horses,  and  sheep,  wltlwut  other  means  of 
sustenance  than  that  obtained  by  grazing  up- 
on the  native  grasses  and  herbage.  And  in 
this  section  of  the  country,  largely  depending 
ui)on  the  free  grazing  of  the  public  domain, 
stock  growing  tiecame  a  gigantic  industry. 
The  government  made  no  attempt  to  inter- 
fere with  this  use  of  the  public  domain,  so 
long  as  it  remained  open  to  everyone  seeking 
to  enjoy  the  privilege,  and  not  until  a  com- 
paratively recent  period  did  Congress  or  any 
department  of  the  government  make  any  ex- 
press provision  or  declaration  upon  the  sub- 
ject Having  for  so  long  a  time  acquiesced 
in  the  use  aforesaid  of  its  unappropriated 
and  unreserved  lands,  it  became  understood 
that  It  impliedly  licensed  such  use,  and  the 
existence  of  such  an  Implied  license  was 
Judicially  announced  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Buford 
v.  Houtz,  supra.  Under  that  license  the  pub- 
lic lands  were  and  are  free  to  everyone  who 
may  seek  to  use  them  for  grazing  or  pasturing 
live  stock,  so  long  as  they  are  unappropriated 
and  not  expressly  reserved  or  set  apart  for 
other  public  purposes. 

No  doubt,  induced  by  the  Idea  of  self-pro- 
tection, and  even  more  laudable  sentiments, 
there  existed  In  the  range  country  among 
neighboring  stock  growers  a  sort  of  moral 
recognition  of  a  prior  and  better  right  In  the 
first  occupants  of  any  range,  at  least  if  the 
same  was  stocked  to  Its  fair  capacity,  though 
the  moral  obligation  supposed  to  rest  upon 
one  owner  of  live  stock  not  to  turn  his  cattle 
or  other  stock  upon  his  neighbor's  range  did 
not  prevent  the  territory  of  a  prior  occupant 
from  being  more  or  less  frequently  Invaded, 
If  not  by  former  neighbors,  then  by  strangers 
or  newcomers,  and  the  more  frequent  disputes 
that  have  arisen  In  recent  years,  usually  In 
consequence  of  the  taking  of  sheep  Into 
what  had  theretofore  been  regarded  or  claim- 
ed as  strictly  cattle  territory,  have  attracted 
the  attention  of  the  government,  so  that  now 
the  question  of  suitable  governmental  control 
of  the  use  of  the  public  grazing  lands  Is  being 
agitated.  But  the  government  w^as  never  a 
party  to  any  arrangement,  tacit  or  otherwise, 
between  stock  growers  In  the  matter  of 
range  rights,  or  the  occupation  of  the  public 
lands,  and  at  no  time  has  It  recognized  the 
right  or  claim  of  any  person,  or  a  limited 
number  of  persons,  to  the  exclusive  use 
of  the  unappropriated  and  open  public  lands 
for  grazing  or  other  purposes,  on  account 
of  prior  occupation  or  otherwise.  So  far 
as  the  government  Is  concerned,  the  the- 
ory at  all  times  prevailed  that  the  va- 
cant public  lands  were  public  commons, 
free  to  the  use  of  all  citizens  alike.  With  the 
Incoming  of  a  constantly  increasing  number 
of  settlers,  and  the  rapid  passing  Into  private 
control,  by  entry  under  the  land  laws,  of  the 
available  lands  along  the  natural  streams,  as 
well  as  the  gradual  overstocking  of  the  range 
In  some  localities,  and  the  encroachments  by 


sheep  owners  •with  sheep  in  the  charge  of 
herders  in  others,  men  here  and  there  began 
to  claim  and  exercise  exclusive  control  over 
the  lands  embraced  within  their  customary 
ranges,  and  endeavored  to  prevent  others 
from  grazing  thereon.  This  assumed  control 
was,  in  numerous  cases,  indicated  by  sur- 
rounding the  range  or  a  part  of  It  with  a 
fence.  Such  abuses  of  the  privilege  of  graz- 
ing uix>n  the  public  lauds  were  soon  brought 
to  the  knowledge  of  the  officers  of  the  Land 
Department  and  other  government  officials, 
and  doubtless  caused  the  first  official  declara- 
tions on  the  subject  The  Commis-sioner  of 
the  General  I>and  Office,  In  his  annual  report 
for  1882,  said:  "The  unimpeded  progress  of 
settlement  will  In  due  time  bring  the  whole 
of  the  territory  of  the  United  States  within 
the  compass  of  private  ownership.  Mean- 
while the  unappropriated  public  lands  suit- 
able for  grazing  herds  of  cattle  should  be 
equally  free  to  the  enterprise  of  all  citizens, 
imembarrassed  by  attempts  at  exclusive  oc- 
cupation." And  he  recommended  the  enact- 
ment of  a  statute  Imposing  penalties  for  the 
unlawful  Inclosure  of  public  lands,  and  pre- 
venting by  force  or  Intimidation  legal  settle- 
ment and  entry.  And,  on  April  5,  1883,  the 
Commissioner,  In  a  circular  letter  to  registers, 
and  receivers  of  laud  offices  and  special 
agents,  said:  "The  fencing  of  large  bodies 
of  public  lands  beyond  that  allowed  by  law 
Is  illegal,  and  against  the  right  of  others 
who  desire  to  settle  or  graze  their  cattle  on 
the  inclosed  tracts.  Until  settlement  is  made, 
there  is  no  objection  to  grazing  cattle  or 
cutting  hay  on  government  land,  provided  the 
lands  are  left  open  to  all  alike."  And  the 
Commissioner's  annual  report  for  that  year 
again  called  attention  to  the  necessity  for 
national  legislation  to  prevent  the  unlawful 
exclusive  occupation  of  the  public  domain. 
One  of  the  earliest  decisions,  If  not,  indeed, 
the  first,  respecting  the  right  of  the  govern- 
ment to  enjoin  the  maintenance  of  fences  un- 
lawfully inclosing  parts  of  the  public  domain, 
was  delivered  by  Judge  Sener,  then  Chief 
Justice  of  Wyoming  Territory,  while  presid- 
ing In  the  district  court  of  Laramie  county 
In  1883,  In  the  hearing  of  the  case  of  United 
States  V.  Swan  et  al.  Among  other  things, 
the  learned  judge  said,  in  explaining  the  re- 
sult of  the  inclosure  there  complained  of: 
"But  it  is  an  Inclosure  of  that  which  belongs 
to  or  ought  to  be  left  free  to  the  public,  so 
that  all  the  public  may  go  thereon  until  some 
one  lawfully  seggregates  It  and  makes  it 
his  own."  In  that  case  it  was  held  that  In- 
junction would  He  at  the  suit  of  the  govern- 
ment to  restrain  the  maintenance  of  the  un- 
lawful inclosure.  Finally,  by  an  act  of  Feb- 
ruary 2D,  188.5,  Congress  expressly  proliibited 
the  inclosing  of  public  land  by  any  one  with- 
out clnini  or  color  of  title,  made  or  acquired 
in  good  faith  with  a  view  to  entry  thereof  at 
the  proper  land  office  under  the  general  land 
laws  of  the  United  States,  and  also  prohibited 
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and  occupancy  of  any  part  of  the  pnbHc  lands 
without  claim,  color  of  title,  or  asserted 
rigbt  as  above  specified  as  to  Inclosure.  And 
penalties  were  provided  to  be  Imposed  upon 
those  violating  the  provisions  of  the  act.  23 
Stat.  321,  c.  149,  6  Fed.  Stat.  Ann.  533-53<' 
[2  TJ.  S.  Comp.  St.  1901,  p.  1.'524]. 

The  second  amended  petition  averred 
threats  and  a  purpose  on  the  part  of  the 
defendants  to  go  upon  the  range  in  question 
and  usurp  the  same  to  their  exclusive  use, 
and  to  drive  the  cattle  and  horses  of  the 
plnintifFs  therefrom.  But  those  allegations 
are  not  at  all  sustained  by  the  evidence. 
There  Is  absolutely  no  evidence  of  any  act 
or  threatened  act  on  the  part  of  the  de- 
fendants, in  respect  to  the  public  lands,  than 
that  of  taking  their  several  bands  of  sheep 
upon  such  lands  in  the  usual  manner  of  herd- 
ing sheep  and  allowing  them  to  graze  there. 
There  is  some  testimony  to  the  effect  that 
cattle  will  not  voluntarily  remain  upon  the 
same  range  with  sheep,  and  that  after  the 
plaintiffs  in  error  here  had  taken  their  sheep 
upon  a  part  of  the  range,  subsequent  to  the 
commencement  of  the  suit,  the  cattle  of  plain- 
tiffs moved  to  other  neighboring  lands,  though 
that  was  more  particularly  the  result,  as  we 
understand,  of  the  fact  that  the  sheep  so 
taken  on  the  land  completely  depastured  that 
part  of  it  covered  by  their  grazing.  There 
is  also  testimony  showing  that  sheep  herd- 
ers and  their  dogs  often  drive  cattle  away 
from  the  immediate  vicinity  in  which  the 
sheep  under  their  charge  are  feeding.  But 
there  is  an  entire  absence  of  testimony  to 
show  that  the  defendants,  their  agents  or 
employes,  either  with  or  without  dogs,  drove 
or  threatened  to  drive  the  cattle  or  horses 
of  plaintiffs  or  others  from  the  range  In  con- 
troversy, or  any  part  thereof,  or  molested 
them  In  any  manner  or  attemirted  or  threat- 
ened to  do  so.  The  finding  on  that  point  is 
not  supported  by  the  evidence.  It  cannot 
be  held,  we  think,  that  by  merely  grazing  a 
herd  or  herds  of  sheep,  under  the  charge  of 
a  herder  or  herders,  upon  vacant  public 
lands,  the  owner  usurps  the  exclusive  use 
or  possession  thereof,  in  the  sense  at  least 
in  which  exclusive  use  or  possession  of  the 
public  domain  is  declared  or  held  unlawful 
or  opposed  to  public  policy.  In  the  absence 
of  statutory  provision,  or  other  govermental 
regulation  to  that  effect,  there  is  no  authori- 
ty for  confining  the  privilege  of  grazing  up- 
on the  public  lands  to  animals  running  at 
large,  and  denying  that  privilege  to  sheep 
under  the  control  of  herders.  Upon  any 
theory  of  the  case,  therefore,  no  ground  Is 
I)re9ented  for  equitable  interference  as  to 
the  use  of  the  public  lands  by  defendants, 
conceding  that  threats  of  driving  or  actual 
driving  of  another's  cattle  from  the  public 
range,  or  unlawfully  molesting  them,  would 
furnish  ground  for  Injunction.  The  several 
tracts  of  private  land.  It  will  be  remembered, 
are  so  widely  separated  that  sheep  or  other 
live  stock  in  charge  of  herders  may  easily 


be  grazed  upon  the  public  lands  without 
crossing  or  touchintr  ''Jie  land  of  any  pri- 
vate owner.  The  fact  that  nearly  the  entire 
available  water  supply  for  the  watering  of 
8to<^  was  situated  upon  the  private  lands 
certainly  constitutes  no  ground  for  requiring 
the  defendants  or  other  sheep  or  live  stock 
owners  to  keep  off  the  vacant  public  lands 
in  the  territory  In  question.  It  Is  not  to 
be  presumed  that  the  defendants  would 
tresimss  upon  the  private  lands  as  a  neces- 
sary consequence  or  incident  of  enjoying 
the  prlvil^e  of  grazing  the  public  lands.  At 
any  rate,  the  possibility  of  such  trespass  fur- 
nishes  no  proper  ground  for  restraining  the 
use  of  the  public  lands.  Though  the  defend- 
ants in  error  are  not  entitled  to  exclude  the 
plaintiffs  in  error  from  the  public  lands,  nor 
to  enjoin  the  grazing  of  their  sheep  thereon, 
the  latter  have  no  right  to  willfully  and 
knowingly  direct  or  drive  tbelr  sheep  npou 
the  private  lands,  although  tbey  are  nnin- 
closed,  and  may  contain  the  only  available 
or  most  convenient  water  supply  in  a  particu- 
lar neighborhood.  The  rule  that  actionable 
trespass  is  not  committed  when  domestic 
animals  which  are  lawfully  permitted  to  run 
at  large  go  upon  and  depasture  unindosed 
premises  of  a  private  owner  does  not  obtain 
in  the  case  of  live  stock  under  the  control 
of  a  herder,  or  whose  movements  are  direct- 
ed by  the  owner  or  others.  The  owner  of 
uninclosed  lands  Is  presumed  to  know  that 
certain  kinds  of  live  stock  are  allowed  by 
law  and  custom  to  run  at  large,  and  that 
such  animals  will  likely  wander  upou  his 
ground,  and  he  is  therefore  held  to  assume 
the  risks  of  such  trespasses  by  the  act  of 
leaving  his  premises  open  and  unprotected  by 
a  lawful  fence.  But  one  may  not  avoid  lia- 
bility for  willfully  driving  cattle  or  sheep 
upou  the  premises  of  another,  though  un- 
inclosed, knowing  the  same  to  belong  to  a 
private  owner;  and  especially  Is  that  true 
when  it  is  known  that  the  landowner  has 
forbidden  such  acts.  Cosfrlff  v.  Miller,  10 
Wyo.  190,  68  Pac.  206.  98  Am.  St  Rep.  977. 
In  view  of  the  rule  appertaining  to  animals 
roaming  at  targe  In  a  lawful  manner,  equity 
will  not  enjoin  their  owner  or  owners  from 
allowing  them  to  trespass  ui)on  or  depasture 
uninclosed  premises.  Martin  v.  Platte  Val- 
ley Sheep  Co.,  12  Wyo.  432,  76  Pac  571,  78 
Pac.  1093.  But  there  can  be  no  doubt  that 
in  proper  cases,  where  the  other  necessary 
elements  of  equity  jurisdiction  are  present, 
injunction  will  lie  to  restrain  a  live  stock 
owner  from  willfully  and  knowingly  driving 
or  turning  his  stock  upon  the  uninclosed 
premises  of  a  private  owner.  In  such  cases, 
however,  as  in  all  other  cases  where  injunc- 
tive relief  is  sought,  it  Is  necessary  to  show 
a  reasonable  probability  of  the  commission 
of  the  wrongful  act  and  a  well-grounded  ap- 
prehension of  resulting  Injury.  Injunction 
is  a  strong  and  powerful  remedy.  For  its 
violation  parties  may  be  punished  as  for 
contempt    upon    summary    proceedings.    It 
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sbonld  not,  therefore,  be  granted  merely  to 
protect  a  right  where  no  actual  or  threaten- 
ed violation  of  that  right  appears.  Mr.  High 
Bays:  "Nor  will  a  court  of  equity  lend  its 
aid  by  injunction  for  the  enforcement  of 
right  or  the  prevention  of  wrong  in  the  ab- 
stract, and  unconnected  with  any  Injury  or 
damage  to  the  person  seeking  relief."  High 
on  Inj.  (3d  Ed.)  §  1.  And,  again:  "An  in- 
junction, being  the  strong  arm  of  equity, 
should  never  be  granted,  escept  In  a  clear 
case  of  irreparable  Injury,  and  with  a  full 
conviction  on  the  part  of  the  court  of  Its 
urgent  necessity.  To  justify  the  court  In 
granting  the  relief,  It  must  be  reasonably 
satisfied  that  there  Is  an  actual  Intention  on 
the  part  of  defendant  to  do  the  act  which 
it  is  sought  to  enjoin,  or  that  there  is  proba- 
ble ground  for  believing  that,  unless  the 
relief  Is  granted,  the  act  will  be  done.  And 
it  is  not  a  sufficient  ground  for  Interfering 
that,  if  there  be  no  such  intention  on  the 
part  of  defendant,  the  injunction  can  do  no 
harm.  Nor  will  the  court  Interfere  when  the 
evldencb  shows  that  there  Is  no  probability 
of  defendant  doing  the  act  which  it  is  sought 
to  restrain."  Id.  §  22.  Mr.  Pomeroy,  in  the 
late  edition  of  his  work  on  Equity  Jurisdic- 
tion, states  the  doctrine  with  special  reference 
to  trespass,  as  follows:  "In  the  subject  of 
trespass,  as  elsewhere,  the  main  function  of 
an  Injunction  is  to  preserve  property  from 
future  Injury.  Courts  will  not,  however, 
enjoin  against  a  mere  speculative  or  possible 
Injury.  Instead,  a  reasonable  probability  of 
the  Injury  resulting  must  be  shown.  Hence, 
if  defendant  has  neither  done  nor  threatened 
any  wrongful  acts,  and  denies  his  intention 
to  do  the  acts  against  which  an  injunction 
is  sought,  it  will  be  refused.  On  the  other 
hand.  If  plaintift  shows  that  defendant  has 
threatened  to  do  acts  of  the  kind  which  equi- 
ty enjoins,  that  Is  enough  to  rest  his  case 
upon."  5  Pomeroy's  Eq.  Jur.  g  501.  It  is 
hardly  necessary,  therefore,  to  suggest  that 
the  solitary  facts  that  plaintiff  owns  a  tract 
of  uninclosed  land,  and  the  defendant  a 
herd,  or  it  may  be  herds,  of  sheep,  which 
might  possibly  be  driven  upon  plaintiff's  land, 
are  not  enough  to  Justify  the  Interposition 
of  equity  through  Its  "strong  arm"  to  prevent 
such  possible  trespass.  If  that  ground  should 
be  held  sufficient,  then  every  landowner 
might  apply  for  an  injunction  to  restrain 
every  stock  grower  in  his  more  or  less  ex- 
tensive neighborhood  from  willfully  turning 
his  stock  upon  the  former's  uninclosed  land, 
though  there  may  have  been  no  acts  of  the 
kind  either  committed  or  threatened. 

It  appears  by  the  evidence  in  this  case 
that  the  plaintiflrs  in  error  owu  lands  on 
Powder  river,  a  stream  running  In  a  norther- 
ly direction,  about  8  or  10  miles  west  of  the 
western  boundary  of  the  alleged  range  of  the 
plaintiffs:  that  the  open  range  on  the  west 
side  of  said  river  has  heen  used  by  the  plaln- 
tifTs  In  error  and  other  sheep  owners  for  the 
purpose  of  grazing  their  herds;  and  that  the 


plaintUTs  in  error  at  least  had  also  for  a 
year  or  more  enjoyed  as  grazing  grounds  the 
lands  east  of  the  river  embraced  witbin 
ranges  77  and  76,  in  the  locality  In  question. 
It  will  be  remembered  that  the  iwtitlon  al- 
leged that  the  open  country  In  those  rai.ges 
bad  been  abandoned  to  the  defendants  by  the 
plaiutiffs.  It  also  appears  by  the  evideiice, 
the  same  being  admitted  by  one  or  mor  j  of 
the  witnesses  for  plaiutiffs  below,  that  these 
plaintiffs  in  error  In  1001,  apparently  without 
objection,  drove  and  grazed  their  sheep  upon 
a  part  of  the  range  claimed  by  the  defend- 
ants In  error,  presumably  the  public  lands, 
there  being  no  statement  or  showing  to  the 
effect  that  they  had  at  any  time  prior  to  the 
commencement  of  the  suit  gone  upon  any  of 
the  tiacts  owned  by  eitlier  of  the  plaintiffs. 
The  evidence  discloses  that  Immediately  be- 
fore the  commencement  of  this  suit  the  plain- 
tiffs In  error,  and  the  other  defendants,  were 
grazing  their  several  bands  of  sheep  on  the 
east  side  of  Powder  river,  and  gradually 
working  In  the  direction  of  the  territory 
described  in  the  petition,  and  that  they  bad 
severally  declared  a  purpose  of  going  Into 
that  territory  for  the  purpose  of  grazing 
their  sheep  upon  the  lands  therein  located. 
Nothing  but  the  most  general  declarations  of 
an  intention  to  take  their  sheep  into  the  ter- 
ritory or  on  the  range  aforesaid  were  shown. 
And  those  declarations  were  qualified  as  to 
time;  the  statements  being  that  the  sheep 
would  be  taken  into  the  territory  in  ques- 
tion as  soon  as  snow  fell.  No  defendant 
was  shown  to  have  uttered  any  threat  at  any 
time  to  depasture  or  enter  upon  any  private 
ground.  It  appears  that  upon  nearly  all 
the  tracts  of  private  lands  signs  bad  been 
posted  forbidding  trespass  thereon,  though, 
owing  to  the  rolling  character  of  the  country, 
the  sign  on  a  particular  tract  might  not  be 
visible  from  every  part  thereof;  and,  further, 
that  it  was  a  matter  of  common  knowledge 
in  the  neighborhood  that  the  watering  facili- 
ties within  the  territory  aforesaid  were  locat- 
ed on  private  lands.  Moreover,  one  of  the 
plaintiff's  in  error  testified  that  he  knew  the 
location  of  the  private  tracts,  and  had  in- 
structed his  employes  not  to  go  upon  them. 
To  construe  the  declared  intention  of  the  de- 
fendants of  going  upon  the  range,  which  con- 
sisted so  largely  of  public  lands,  as  a  threat 
to  depasture  or  trespass  upon  the  private 
lands.  Is  unreasonable.  In  this  ease  we  have 
a  scope  of  country  covering  20  townships, 
with  but  occasional  and  widely  separated 
sections  containing  private  land;  and  the 
latter  is  designated  by  signs,  and  many  of 
them  are  well  known  because  containing  water 
holes  or  otlier  facilities  for  watering  stock. 
We  are  of  the  opinion  that  a  statement  of 
an  intention  to  go  into  that  country  with 
sheep  for  grazing  purposes  cannot  be  constru- 
ed as  a  threat  to  wrongfully  take  the  sheep 
upon  any  part  of  the  private  lands.  It  is  not 
to  be  presumed  that  the  defendants  intended 
to  commit  a  wrong.  y^j|vlng  a  rtght  to  go  up- 
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on  the  greater  part  of  the  range,  their  ez- 
preesed  Intention  to  go  there  muist  be  taken  as 
referring  to  such  parts  of  the  territory  as 
it  would  be  lawful  for  them  to  occupy.  Up- 
on the  basis  of  previous  threats,  therefore, 
the  evidence  is  clearly  Insufficient  to  Justify 
an  injunction  restraining  the  plaintiffs  in  er- 
ror from  trespassing  upon  the  private  lands. 
And  this  is  especially  true  from  the  fact  that 
the  threats  were  to  go  on  the  range  after 
snow  fell;  the  idea  evidently  being  that  the 
snow  would  render  other  watering  facilities 
unnecessary. 

But  it  appears  that  the  plaintiffs  In  error, 
notwithstanding  the  temporary  restraining 
order,  did  in  fact,  after  the  commencement  of 
the  suit,  and  some  time  in  January,  1903, 
take  several  bands  or  herds  of  their  sheep, 
each  herd  containing  2,500  to  3,000  head. 
Into  a  part  of  the  territory  in  question,  and 
grazed  them  there  for  a  period  of  six  weeks 
at  least,  and  that  in  March  of  the  same 
year  they  took  said  sheep  out  of  that  terri- 
tory, and,  though  the  case  was  tried  in  1904, 
there  is  nothing  la  the  evidence  to  show  that 
they  returned  to  any  part  of  that  range,  or 
threatened  to  return.  During  the  period  that 
they  were  on  the  range,  they  grazed  in  a  dis- 
trict about  12  or  14  miles  north  and  south, 
and  10  or  11  miles  east  and  west,  in  town- 
ships 46,  47,  and  4S  in  ranges  74  and  75;  the 
said  six  townships  being  located  in  the  north- 
western part  of  the  plaintiffs'  alleged  range. 
It  does  not  appear  that  they  invaded  any 
other  part  of  the  territory,  which  consisted,  as 
alH>ve  stated,  of  20  townships  at  least.  In 
grazing  their  sheep,  a  herd  would  be  kept 
in  one  locality  while  the  pasturage  was  suf- 
ficient, and  then  moved  along.  Hence,  bo 
far  as  the  evidence  discloses,  no  tract  of 
land  was  entered  more  than  once,  though  a 
herd  may  have  been  kept  thereon  several 
days.  While  there  are  some  general  state- 
ments In  the  testimony  of  two  or  three  wit- 
nesses to  the  effect  that  the  plaintiffs  in  er- 
ror, on  the  occasion  aforesaid,  depastured  tlie 
private  lands  within  the  district  above  men- 
tioned, we  think  the  cfvidence  insufficient  to 
show  that  more  than  two  of  the  private 
tracts  were  entered  upon.  Witnesses  testi- 
fy to  seeing  a  herd  of  sheep  belonging  to 
plaintiffs  in  error,  while  under  the  control  of 
a  herder,  upon  section  36  in  township  46, 
range  74,  upon  which  tract  there  was  no 
warning  sign  to  indicate  its  private  owner- 
ship, and  the  sheep  remained  some  days  upon 
that  section,  and  then  were  moved  away. 
Another  witness  testified  that  he  saw  a 
herd  of  sheep  upon  another  school  section, 
but  be  was  not  asked  to  locate  it,  and  did  not 
do  so.  If  the  sheep  had  gone  upon  or  de- 
pastured other  tracts  of  private  land,  we 
think  it  could  have  been  shown  by  testimony 
more  satisfactory  than  the  general  state- 
ments found  In  the  testimony.  But  let  it  be 
conceded  that  the  private  lands  embraced  in 
the  district  grazed  over  were  depastured 
by  the  sheep  of  plaintiffs  In  error.    It  would 


then  appear  that  but  a  single  trespass  was 
committed  upon  such  lauds,  without  any 
threat  of  continuance,  and  without  any  show- 
ing of  permanent  injury.  On  the  contrary, 
it  is  established  that  the  plaintiffs  in  error 
thereupon  left  the  range,  and  presumably  did 
not  return.  Further  than  that,  the  private 
lands  within  the  particular  district  so  grazed 
over  constitute  but  a  fraction  of  all  the 
private  lands;  and  there  is  no  showing  that 
plaintiffs  in  error  went  upon  any  of  the 
other  lands  or  threatened  to  do  so.  It  does  not 
appear  that  after  the  commencement  of  the 
suit,  or  at  any  other  time,  they  were  within 
several  miles  of  many  of  the  tracts  of  private 
land,  nor  upon  any  tract  of  some  of  the  In- 
dividual owners.  For  Instance,  the  evidence 
does  not  show  that  the  sheep  of  plaintiffs  In 
error  were  within  the  township  embracing 
the  lands  of  Frank  Smith,  one  of  the  plain- 
tiffs below.  There  is  no  allegation  or  show- 
ing of  insolvency  on  the  part  of  plaintiffs  in 
error.  Again,  it  appears  that  the  latter  own 
cattle  which  run  at  large  upon  the  range 
in  question,  and  there  is  no  reason  apparent 
for  requiring  them  to  prevent  such  cattle 
from  straying  ni)on  the  nnlnclosed  grounds  of 
private  owners,  which  we  think  the  judgment 
attempts  to  do.  Upon  the  facts  aforesaid 
we  fail  to  perceive  any  sound  reason  for  the 
perpetual  Injtuctlon  even  as  to  the  lands 
held  by  private  ownership.  Within  the  well- 
settled  principles  of  equity  jurisdiction  In 
restraining  trespass  to  realty  it  seems  to  us 
that  the  showing  made  is  clearly  inadequate. 
There  exists,  however,  another,  and,  if 
possible,  more  vital,  objection  to  the  judgment 
in  respect  to  the  private  lands ;  and  that  Is 
the  misjoinder  of  the  plaintiffs  below.  Had 
there  been  a  good  cause  of  action  on  the  the- 
ory of  the  petition  to  restrain  the  defendants 
from  entering  upon  the  open  range  jointly  oc- 
cupied by  the  plaintiffs,  irrespective  of  the 
ownership  of  the  lands,  it  seems  probable 
that  the  joinder  of  the  plaintiffs  might  have 
been  held  proper.  But,  when  the  relief 
sought  is  confined  to  the  several  widely  sep- 
arated tracts  of  land  owned,  respectively,  by 
one  or  other  of  a  few  only  of  the  plaintiffs, 
the  case  takes  on  quite  a  different  aspect 
We  are  aware  that  the  rule  allowing  numer- 
ous separate  claimants  to  join  in  equity 
against  a  single  defendant,  or  a  single  plain- 
tiff to  sue  several  defendants,  is  broad  and 
liberal.  But  there  must  be  some  sort  of  com- 
munity of  interest  in  something.  Mr.  Pom- 
eroy  says  that  the  weight  of  authority  is 
overwhelming  permitting  the  exercise  of  ju- 
risdiction in  such  cases,  not  only  where  there 
is  a  common  title,  or  community  of  right  or 
interest  in  the  subject-matter  among  the  indi- 
viduals joined,  but  where,  without  such  com- 
mon title,  or  community  of  right  or  interest 
in  the  subject-matter,  there  is  a  community 
of  Interest  among  them  in  the  questions  of 
law  and  fact  Involved  in  the  general  contro- 
versy, or  in  the  kind  and  form  of  relief  de- 
manded and  obtained  by  or  agains| 
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vidual  member  of  the  numerous  body.  And, 
though  generally  In  the  cases  so  holding  the 
community  of  interest  In  the  questions  at  is- 
sue and  In  the  kind  of  relief  sought  has  origi- 
nated from  the  fact  that  the  separate  claims 
of  all  the  Individuals  composing  the  body 
Joined  arose  by  means  of  the  same  unauthori- 
zed, unlawful,  or  Illegal  act  or  proceeding, 
the  learned  author  asserts  that  even  that  ex- 
ternal feature  of  unity  has  not  always  exist- 
ed, and  is  not  deemed  essential.  Pomeroy's 
Eq.  Jur.  (3d  Ed.)  J  269.  It  is  unnecessary  for 
us  to  decide  whether  the  plaintiffs  could  have 
properly  joined  to  restrain  trespasses  by  the 
same  defendant  upon  different  widely  sep- 
arated premises  owned  by  them,  respectively, 
within  a  more  or  less  definite  territory. 
Here  five  only  of  the  plaintiffs  are  alleged  or 
shown  to  own  any  land,  and  though  there  is 
an  endeavor  in  the  petition  to  show  cause  for 
the  single  suit  as  to  the  private  property  by 
alleging  that  certain  of  the  plaintiffs  together 
with  the  owner  are  jointly  in  possession,  at 
least  three  of  the  plaintiffs  are  not  connected 
with  those  allegations.  The  evidence,  how- 
ever, falls,  in  our  opinion,  to  show  the  joint 
possession  alleged.  It  appears  that  such  al- 
legations are  based  solely  upon  the  fact  that 
the  various  individual  plaintiffs  allow  their 
separately  owned  cattle  and  horses  to  ruu 
at  large  and  range  upon  and  over  the  same 
territory,  that  such  animals  are  rounded  up 
together,  and  that  the  respective  owners  of 
private  lands  on  the  range  permit  the  stock 
of  the  other  plaintiffs  to  feed  and  water  at 
will  upon  their  nnlnclosed  premises.  And  it 
may  be  that  there  is  an  arrangement  of  some 
character  in  reference  to  the  last  mentioned 
matter,  but  the  evidence  as  to  such  an  ar- 
rangement is  most  general  and  quite  unsatis- 
factory; one  witness  merely  responding  In 
the  affirmative  when  asked  if  there  was  an 
arrangement  to  that  effect  Those  facts  do 
not  in  our  opinion  show  a  joint  possession  by 
the  plaintiffs  of  any  individual  tract  of  land 
owned  by  some  one  of  the  plaintiffs.  We  ob- 
serve nothing  in  the  evidence  that  would  pre- 
vent any  private  owner  from  fencing  In  or 
otherwise  exercising  exclusive  control  of  his 
own  premises  at  any  time  if  he  should  choose 
to  do  so.  We  do  not  think  any  other  plain- 
tiff could  legally  call  him  to  account  for  such 
action  upon  any  fact  disclosed  by  the  testi- 
mony In  this  case.  We  are  not  convinced 
that  the  mere  fact  that  a  landowner  allows 
his  premises  to  remain  open  and  accessible 
to  cattle  roaming  at  large,  while  he  offers 
no  objection  to  the  cattle  of  his  neighbors 
going  thereon  to  graze,  or  perhaps  tacitly  ac- 
quiesces in  such  trespass,  has  the  legal  effect 
to  place  the  owner  or  owners  of  the  roving 
cattle  in  joint  possession  of  the  premises 
with  the  owner.  The  land  of  at  least  two  of 
the  five  private  owners  was  not  trespassed 
upon,  nor  were  there  any  threats  of  trespass 
thereon.  It  is  not  perceived  how  they  are  In- 
terested in  a  community  sense  in  the  settle- 
meat  of  the  controversy  growing  out  of  a 


trespass  upon  land  of  a  different  plaintiff  or 
a  threat  to  commit  such  trespass.  And  more- 
over the  different  tracts  trespassed  upon,  If 
more  than  one,  were  trespassed  upon  at  dif- 
ferent times. 

The  question  of  misjoinder  of  plaintiffs 
was  first  raised  by  demurrer,  which  was 
overruled,  and  afterwards  by  answer.  Treat- 
ing the  case  as  one  to  enjoin  trespass  upon 
the  private  lands,  we  are  satisfied  that  the 
plaintiffs  were  improperly  joined.  There  is 
an  entire  absence  of  testimony  to  show  any 
actual  or  threatened  pollution  of  the  water 
upon  any  of  the  lands  of  any  of  the  plaintiffs. 
The  evidence  is  that  the  waters  were  not  pol- 
luted. There  Is  a  conflict  In  the  evidence  as 
to  whether  a  herd  of  sheep  will  pollute  a  wa- 
tering place  if  allowed  to  water  there.  But, 
as  there  had  been  no  threats  on  the  part  of 
plaintiffs  in  error  to  water  their  sheep  on  the 
land  of  plaintiffs,  and  uo  satisfactory  proof 
that  they  did  so,  and  they  having  departed 
from  the  vicinity  of  such  lands  and  watering 
places  in  March,  1903,  it  is  not  material,  we 
think,  what  may  be  the  usual  effect  upon  a 
body  of  water  of  allowing  sheep  to  drink 
there. 

The  judgment  will  be  reversed  and  va- 
cated, and  the  cause  remanded  to  the  district 
court  to  enter  Judgment  in  favor  of  the  plain- 
tiffs In  error  for  costs,  and  dissolving  the 
temporary  restraining  order. 

BEARD  and  VAN  ORSDEL,  JJ.,  concur. 


DIBFENDERFER,  Mayor,  et  al.  v.   STATE 

ex  rel.  FIRST  NAT.  BANK  OP 

CHICAGO,  ILL.,  et  al. 

(Supreme  Court  of  Wyoming.    Jan.  6,  1906.) 

1.  McNiciPAi,     CoBPOKATioNS— Bonds— Cee- 
TiFicATE  OF  Legality— By  Whom  Signed. 

Rev.  St.  1899,  §§  1719-1724,  authorize  the 
mayor  and  council  of  any  incorporated  city  or 
town  to  issue  refunding  bonds,  etc.;  section 
1724  providing  that  "the  mayor  and  council  of 
any  city  or  town  desiiring  to  issue  bonds  in  pur- 
suance of  this  chapter  siiall  provide  by  ordi- 
nance therefor,  which  said  ordinance  shall  not 
conflict  with  the  provisions  or  requirements  of 
this  chapter."  Held,  that  prior  to  the  passage 
of  Laws  1905,  p.  145,  c.  94,  requiring  the  city 
or  town  clerk  to  sign  the  certificate  of  legality 
required  by  constitutional  provision  to  be  in- 
dorsed on  bonds  Issued  by  a  county,  township, 
etc.,  and  to  be  signed  by  the  county  auditor  "or 
other  officer  authorized  by  law,"  a  city  or  town 
issuing  bonds  under  authority  of  said  sections 
1719-1724  had  power  to  provide  by  ordinance 
what  officer  of  the  municipality  should  sign  such 
certificate  of  legality. 

2.  Samk — Constitution  At  Law. 

A  municipal  ordinance  providing  what  offi- 
cer of  a  municipality  shall  sign  the  certificate  of 
legality  to  be  indorsed  on  municipal  bonds 
issued  under  authority  of  Rev.  St  1899,  g{ 
1719-1724,  is  a  provision  of  "law,"  within  the 
constitutional  requirement  that  such  certificate 
shall  be  indorsed  on  the  bond  of  any  county, 
etc.,  to  be  signed  by  the  county  auditor  or  other 
officer  "authorized  by  law." 

3.  Same — Noticf,    of    Refunding — Necessitt 
•^Sufficiency  ob  Regularity. 

Under  Rev.  St.  18J>9.  §S  1719-1724,  author- 
izing the  issuance  by  any  incorporated  city  oc 
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towB  of  refuoding  bond*,  ate,  -  and  requiring 
notice  of  the  redemption  of  outstanding  bonds 
to  be  given  as  provided  by  law  or  the  ordinances 
of  snch  city  or  town,  the  iegality  of  the  new 
bonds  does  not  depend  on  the  sufliciency  or 
regularity  of  the  notice  calling  in  the  outstand- 
ing trands. 

4.  Appeai.  —  Judgment  —  Modification  — 
Matters  Subsequentlt  Occubbino. 

While  the  question  whether  a  judgment 
challenged  on  error  is  erroneous  or  not  is  to  be 
determined  on  the  facts  disclosed  by  the  record 
and  as  they  existed  at  the  time  of  the  rendition 
of  the  judgment,  an  appellate  court  may,  in  the 
interest  of  justice,  take  notice  of  matters  oc- 
curring since  the  judgment,  and  may  vacate  the 
same,  though  valid  when  rendered  and  free  from 
error,  considered  in  relation  to  the  facts  as  then 
existing,  and  remand  the  canse. 

5.  Costs — Appeal — Modification  of  Judo- 

MENT, 

Where,  on  writ  of  error,  the  judgment  Ib 
modified,  not  as  the  result  of  error  therein,  but 
l)ecaase  of  changed  conditions,  plaintiffs  in  error 
are  not  entitled  to  recover  costs  in  the  appel- 
late court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  13, 
Cent.  Dig.  Costs,  §§  892-809.] 

On  rehearing.    Judgment  modified,  and,  as 
modified,  affirmed. 
For  prior  report,  see  80  Pac.  667. 

POTTEB,  C.  J.  Tbis  is  a  suit  in  mandamus 
to  compel  tbe  Issuance  and  delivery  of  cer- 
tain refunding  bonds  of  the  town  of  Sheri- 
dan to  the  relator,  the  First  National  Bank 
of  Chicago,  In  accordance  with  Its  accepted 
bid  for  their  purchase,  and  pursuant  to  a 
town  ordinance  providing  for  such  bonds. 
The  suit  was  brought  against  the  town,  its 
mayor,  clerk,  and  treasurer,  and  tbe  Indivld- 
nal  members  of  the  town  council.  Tbe  de- 
fenses interposed  by  the  several  defendants 
were  practically  the  same,  and  are  set  out  In 
the  former  opinion.  80  Pac.  667.  They  were 
;iot  personal  to  the  officers  of  the  town,  but 
were  based  upon  the  proposition  that  no  duty 
or  obligation  rested  upon  the  town  toward  tbe 
relator  in  respect  to  the  bonds.  The  main  Is- 
sue presented  by  the  answer  was  whether  a 
valid  contract  had  been  entered  into  between 
the  town  and  relator  for  the  sale  and  pur- 
chase of  the  bonds.  The  trial  court  decided  the 
cause  in  favor  of  the  relator,  and  on  Novem- 
ber 15,  1904,  entered  judgment  requiring  the 
bonds  to  be  Issued  and  delivered  to  the  relat- 
or and  to  bear  date  January  1,  1905.  Short- 
ly after  the  rendition  of  judgment  the  town 
council,  over  the  veto  of  the  mayor,  adopted 
a  resolution  affirming  the  contract  with  the 
relator,  and  directing  the  issuance  and  de- 
livery of  the  bonds  to  the  relator  bank  In 
accordance  with  the  contract  and  the  judg- 
ment entered  In  this  cause,  and  providing 
that  tbe  bonds  be  dated  January  1,  lOOo,  as 
required  by  the  judgment.  For  the  other 
particulars  of  that  resolution  we  refer  to 
the  former  opinion.  Notwithstanding  such 
resolution,  the  mayor,  clerk,  and  one  member 
of  the  council,  on  December  29,  1904, 
brought  this  proceeding  in  error  to  review 
and  reverse  said  judgment,  making  the 
other  defendants  below  parties  here  as  de- 


fendants In  error,  together  with  the  original 
plaintUI  below.  Upon  tbe  ground  that.  In 
consequence  of  the  resolution  aforesaid  adopt- 
ed subsequent  to  the  judgment,  the  matter  In 
Issue  had  been  practically  settled  between  the 
interested  parties,  and  that  there  had  ceased 
to  be  any  controversy  between  them,  we  sus- 
tained a  motion  to  dismiss  the  proceeding  in 
error.  In  doing  so  we  gave  our  reasons  at 
length,  and  endeavored  to  show  that  neither 
the  proposed  bonds  nor  the  contract  for  their 
sale  to  relator  would  be  illegal,  and  therefore 
there  was  no  ground  for  interfering  with  the 
judgment.  Within  the  time  allowed  by  tbe 
rules,  a  petition  for  rehearing  was  filed  by  the 
plaintiffs  in  error.  By  consent  of  parties, 
after  the  same  had  been  argued,  a  rehearing 
was  granted.  In  order  that  the  motion  to 
dismiss  and  the  case  Itself  might  be  sub- 
mitted together.  Tbe  motion  and  the  cause 
upon  tbe  merits  were  thereupon  submitted 
to  the  consideration  of  tbe  court;  the  de- 
fendant in  error  tbe  bank  not  waiving  any 
point  presented  by  its  motion.  Upon  recon- 
sideration we  entertain  no  doubt  of  the  con- 
clusion, reached  upon  the  previous  hearing, 
that  every  matter  in  controversy  brought 
into  tbe  case  by  the  pleadings  and  determin- 
ed by  the  judgment  was  put  beyond  further 
controversy,  as  against  all  the  defendants 
below,  by  tbe  resolution  of  tbe  town  coimdl 
to  abide  by  tbe  Judgment  and  directing  its 
officers  to  perform  the  mandate  of  tbe  court 
in  the  premises.  In  addition  to  the  authori- 
ties dted  in  tbe  former  opinion  we  cite  tbe 
following:  Commissioners  v.  Sellew,  99  U.  S. 
024,  26  L.  Ed.  333;  Little  v.  Bowers,  134  U. 
8. 547,  10  Sup.  Ct.  620,  33  L.  Ed.  1016;  Wash- 
ington &  Idaho  R.  Co.  t.  Coeur  D'Alene  R.  & 
N.  Co.,  160  U.  S.  103,  16  Sup.  Ct.  239,  40 
L.  Ed.  356;  Thompson  t.  U.  S.,  103  U.  8. 
480,  26  L.  Ed.  521.  We  regard  it  unneces- 
sary to  again  generally  discuss  tbe  questions 
considered  in  the  former  opinion.  But  as 
to  one  or  two  statements  contained  In  that 
opinion  counsel  have  most  courteously,  but 
persistently,  continued  to  urge  tbeir  inac- 
curacy or  incorrectness.  We  deem  it  advis- 
able, therefore,  to  refer  to  them  briefly  at 
this  time. 

In  tbe  first  place,  It  is  contended  that  the 
provision  of  the  town  ordinance  requiring 
the  mayor  to  sign  tbe  certificate  of  legality 
upon  tbe  bonds  was  not  a  sufficient  compli- 
ance with  the  constitutional  provision  that 
such  a  certificate  shall  be  indorsed  upon  tbe 
bond  of  any  county,  or  of  any  township,  or 
other  political  sut>division,  to  be  signed  by 
tbe  county  auditor  or  other  officer  authorbsed 
by  law.  The  point  maintained  is  that  the 
ordinance  is  not  a  "law"  within  the  meaning 
of  that  constitutional  requirement  There  Is 
no  officer  known  as  "county  auditor" ;  and 
by  act  of  the  Legislature  the  officer  to  sign 
such  certificate  upon  county  and  school 
district  bonds  bad  been  designated;  but, 
until  February,  1905,  no  act  of  the  I>eglsla- 
ture  mimed  any  officer  to  sign  Ahe/eerti&ai^ 
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npon  bonds  of  a  dty  at  town.  By  an  set  oC 
1905  the  city  or  town  clerk  is  required  to 
sign  the  same.  Laws  1906,  p.  145,  c.  94. 
We  said,  In  the  other  opinion,  that  the  town 
was  DO  donbt  anthorlzed  to  designate  the 
officer  to  sign  the  certificate  when  the  ordi- 
nance and  resolution  were  adopted,  and  that 
statement  was  made  in  view  of  the  absence 
of  any  specific  regulation  on  the  subject  by 
the  Legislature;  and  we  also  said  that  we 
knew  of  uo  reason  why  the  town  council 
might  not  have  required  the  mayor  to  sign. 
In  addition  to  the  signature  of  any  other 
officer  required  to  sign  by  statute.  We  are 
not  here  called  upon  to  decido  whether  the 
constitutional  provision  applies  to  cities  and 
towns;  but  we  are  conceding,  without  de- 
ciding, that  It  does.  The  statute  under  which 
the  bonds  in  question  were  to  be  Issued  pro- 
vides that  "the  mayor  and  council  of  any 
Incorporated  dty  or  town,  for  the  purpose 
of  redeeming,  funding  or  refunding  any  In- 
debtedness, bonded  or  otherwise,  of  such 
city  or  town,  when  the  same  can  be  done 
at  a  low  rate  of  interest,  or  to  tlie  profit  and 
benefit  of  the  city' or  town,  may  issue  the 
mtgotlable  coupon  bonds  of  sacb  city  or  town." 
Then  follow  certain  provisions  respecting 
the  denomination,  the  interest,  date  of  ma- 
turity, place  of  payment,  and  other  particu- 
lars with  reference  to  said  bonds;  and  the 
last  section  of  the  chapter,  now  known  as 
section  1724,  Rev.  St.  1899,  provides:  "The 
mayor  and  council  of  any  city  or  town  de- 
siring to  Issue  bonds  In  pursuance  of  this 
chapter  shall  provide  by  ordinance  therefor, 
which  said  ordinance  shall  not  conflict  with 
the  provisions  or  requirements  of  this  chap- 
ter." Now,  the  Legislature  not  having  Itself 
designated,  in  that  chapter  or  otherwise,  the 
officer  to  sign  the  certificate  of  legality  upon 
the  bonds  authorized  to  be  Issued,  and  having 
expressly  delegated  to  the  corporate  author- 
ities of  the  town  power  to  provide  by  ordi- 
nance for  the  Issuance  of  such  trands,  it  is 
evident  that  the  corporate  authorities  were 
possessed  of  full  authority  to  adopt  all  proper 
and  reasonable  ordinances  not  in  confilct  with 
the  statute  to  carry  Into  efTect  the  ix)wer 
granted,  and  to  render  the  bonds  which  they 
were  authorized  to  issue  valid  and  obligatory, 
and  that  the  provision  of  the  ordinance  re- 
quiring the  mayor  to  sign  the  certificate 
of  legality  upon  the  bonds  was  not  in  con- 
flict with  any  legislative  provision  or  re- 
quirement. Can  there  be  any  question  but 
that,  if  the  act  authorizing  the  Issuance  of 
such  bonds  bad  merely  provided  that  a  city 
or  town  might  provide  by  ordinance  therefor, 
without  making  specific  provision  in  the  act 
Itself  as  to  the  denomination,  place  of  pay- 
ment. Interest,  or  manner  of  execution,  that 
the  council  might,  by  ordinance,  make  all  pro- 
visions necessary  to  the  proper  execution  and 
exercise  of  the  power  conferred?  The  ordi- 
nance upon  the  subject,  having  been  adopted 
pursuant  to  legislative  authority,  was  a  "law" 
within  the  meaning  of  the  constitutional  pro- 
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vision.  It  has  been  generally  held  that  a 
municipal  ordinance  is  a  "law,"  within  the 
meaning  of  the  federal  Constitution  declar- 
ing that  no  state  shall  pass  any  law  Impair- 
ing the  obligation  of  contracts.  McQuilUn, 
Mun.  Ord.  g  23a  In  New  Orleans  Water- 
works Co.  V.  Louisiana  Sugar  Refining  Co., 
125  U.  S.  18.  8  Sup.  Ct  741.  31  L.  Ed.  607, 
It  was  said  by  the  court:  "So  a  by-law  or 
ordinance  of  a  municipal  corporation  may 
be  such  an  exercise  of  legislative  power 
delegated  by  the  Legislature  to  the  corpora- 
tion as  a  political  subdivision  of  the  state, 
having  all  the  force  of  law,  within  the  limits 
of  the  municipality,  that  It  may  properly  be 
considered  as  a  law  within  the  meaning 
of  this  article  of  the  Constitution  of  the 
United  States."  There  can  be  no  doubt, 
therefore.  In  our  opinion,  that  until  the 
enactment  of  the  act  of  1906  above  referred 
to  a  dty  or  town  Issuing  bonds  under  au- 
thority of  the  provisions  now  contained  In 
sections  1719-1724,  Rev.  St,  1899,  had  ample 
authority  to  provide  by  ordinance  what  officer 
of  the  municipality  should  sign  the  certifi- 
cate of  legality  to  be  endorsed  thereon ;  and 
that  such  provision  is  a  provision  of  law 
within  the  sense  of  the  section  of  the  Con- 
stitution referred  to. 

It  appears  that  our  previous  reference  to 
the  sufficiency  of  the  November  and  Decem- 
ber, 1904,  resolutions  of  the  town  council  to 
provide  the  method  of  notifying  the  holders 
of  the  outstanding  bonds  to  present  them 
for  payment  and  cancellation  was  a  mis- 
conception of  the  language  of  those  resolu- 
tions. The  treasurer  was  thereby  required 
to  give  such  notification  as  provided  by  ordi- 
nance, but  no  sncb  provision  had  been  made 
by  ordinance;  and  the  statute  requires  the 
notice  to  be  given  as  provided  by  law  or  ordi- 
nance. It  may  be,  therefore,  ttiat  as  against 
an  unwilling  holder  of  the  outstanding  bonds, 
their  presentation  for  cancellation  could  not 
have  been  enforced  without  further  action 
on  the  part  of  the  council.  But  the  question 
is  Immaterial.  The  legality  of  the  new  bonds 
would  not  depend  upon  the  sufficiency  or 
regularity  of  the  notice  calling  in  the  out- 
standing bonds;  and  if  such  notice  was  ir- 
regular or  insufficient  it  would  not  affect  the 
right  or  obligation  of  the  town  to  issue  and 
deliver  the  new  bonds  to  the  relator,  npon 
Its  providing  the  purchase  price.  Moreover, 
it  is  immaterial  for  a  further  reason.  The 
relator  has  secured  possession  of  all  the  out- 
standing bonds,  and  is  willing  and  ready  to 
deliver  them  to  the  town,  uiwn  receiving  the 
new  bonds  to  which  It  is  entitled  under  Its 
contract  and  judgment;  and  It  is  not  ques- 
tioning the  sufficiency  of  the  notice. 

While  we  think  tbat  the  conclusion  ar- 
rived at  In  the  former  opinion  Is  sustained 
upon  principle  and  authority,  and  that  this 
court  might  properly  dismiss  the  proceeding 
in  error  for  the  reasons  stated  In  that  opin- 
ion, we  are  Inclined  to  otherwise  dispose  of 
the   case   on   account  of  .ev^ts  happening 
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since  the  Judgment,  the  cause  Itself  having 
been  submitted  for  our  consideration,  as 
well  as  the  motion  to  dismiss ;  and  tbe 
grounds  of  that  motion  can  be  considered  in 
making  a  disposition  of  the  cause  on  its  mer- 
its. We  have  been  furnished  auttientic  evi- 
dence of  circumstances  and  events,  since  the 
Judgment,  official  and  otherwise,  that  malce  a 
modification  of  the  judgment  desirable  to 
expedite  and  render  convenient  the  carrying 
of  the  same  into  execution.  It  is,  of  course, 
true  that  the  question  whether  a  judgment 
challenged  on  error  is  erroneous  or  not  is  to 
be  determined  upon  the  facts  disclosed  by 
the  record,  and  as  they  existed  at  the  time  of 
the  rendition  of  the  Judgment.  But  it  has 
frequently  been  held  that  In  the  interest  of 
justice  an  appellate  court  may  for  various 
purposes  take  notice  of  matter  occurring  since 
tbe  judgment.  A  judgment,  not  only  valid 
when  rendered,  but  free  from  error,  consid- 
ered In  relation  to  the  facts  as  they  then  ex- 
isted, may  even  be  vacated,  and  the  cause 
remanded  for  proper  proceedings,  on  account 
solely  of  something  that  transpired  after  it 
was  rendered.  Ransom  v.  City  of  Pierre,  101 
Fed.  665,  41  C.  C.  A.  585.  The  rule  Is  stated 
In  Ridge  v.  Manker,  132  Fed.  509,  67  C.  C.  A. 
506,  as  follows:  "An  appellate  court  may 
avail  Itself  of  authentic  evidence  outside  of 
the  record  before  it  of  matters  occurring  since 
the  decree  of  the  trial  court,  when  such 
course  is  necessary  to  prevent  a  miscarriage 
of  justice,  to  avoid  a  useless  circuity  of  pro- 
ceeding, to  preserve  a  jurisdiction  lawfully 
acquired,  or  to  protect  itself  from  Imposition 
or  further  prosecution  of  litigation,  where 
the  controversy  between  the  parties  has  been 
settled,  or  for  other  reasons  has  ceased  to  ex- 
ist" And  several  cases  are  there  cited  In  sup- 
port of  that  statement  of  the  principle.  And 
80  it  would  seem  that,  If  It  had  become  Im- 
I>os6lble  by  reason  of  the  delay  occurring 
since  the  rendition  of  judgment  to  obey  its 
mandate  strictly.  It  might  be  properly  va- 
cated and  remanded  for  modification.  That 
seems  to  be  the  situation  here ;  or,  to  be  more 
accurate,  a  doubt  has  arisen,  as  a  result  of 
delay  occasioned  by  this  appeal  and  the  re- 
fusal of  the  mayor  and  clerk  to  execute  the 
bonds,  as  to  whether  they  can  now  lawfully 
be  executed  as  of  the  date  prescribed  In  the 
judgment,  owing  to  the  fact  that  the  terms 
of  office  of  the  then  mayor  and  clerk  have  ex- 
pired and  others  have  succeeded  them.  This 
doubt  has  been  Increased  by  the  passage  of 
the  act  of  1905,  after  the  judgment,  requiring 
the  town  clerk  to  sign  the  certificate  of  legal- 
ity ;  whereas  neither  the  ordinance  nor  judg- 
ment placed  that  obligation  upon  him.  In 
view  of  that  doubt  It  might  be  necessary,  in 
case  of  affirmance  of  the  judgment  as  it 
stands,  or  the  dismissal  of  tlie  proceeding  In 
error,  for  the  Institution  of  new  actions  to 
obtain  a  new  writ  modifying  the  previous 
mandate  in  some  particulars. 

Other  circumstances  have  also  arisen,  not 
only  since  the  judgment,  but  since  the  hand- 
ing down  of  the  previous  opinion,  that  change 


the  situation  In  respect  to  some  Important  de- 
tails. We  adverted,  in  the  former  opinion, 
to  the  deposit  by  the  relator  In  a  New  York 
bank  of  the  purchase  price  of  the  bonds  at 
the  request  of  tbe  treasurer,  which  sum  was 
so  deposited  to  facilitate  the  payment  and 
cancellation  of  the  outstanding  bonds  that 
were  all  payable  at  such  New  Tork  bank. 
Though  the  acctiracy  of  our  reference  to  such 
deposit  is  questioned,  what  we  then  said  Is 
substantially  true.  It  appears  tliat  the 
amount  of  the  purchase  price  of  the  bonds, 
viz.,  $75,000,  was  deposited,  on  December 
30,  1904,  by  the  relator  in  the  Chemical 
National  Bank  of  New  York  City,  tc^ether 
with  the  Interest  due  on  the  outstanding 
bonds;  the  latter  amount  having  been  fur- 
nished the  relator  for  that  purpose  by  the 
town  treasurer.  It  may  be  a  matter  of  dis- 
pute whether  the  $75,000  was  deposited  to 
the  credit  of  the  town.  So  far  as  tbe  ques- 
tion now  before  us  is  concerned  It  Is  Im- 
material, and  we  need  not  determine  the  fact 
as  to  that  matter.  It  is  at  least  uncontro- 
verted  that  Instructions  were  given  to  the 
New  York  bank  to  take  up  the  outstanding 
Sheridan  water  bonds,  which  were  proposed 
to  be  refunded  with  the  money  so  deposited, 
and  that  the  deposit  and  directions  aforesaid 
■were  made  at  the  request  of  the  town  treas- 
urer. It  appears  that  the  money,  or  the 
balance  thereof  from  day  to  day,  was  allowed 
to  remain  in  said  bank,  until  March  4,  1905, 
up  to  which  time  bonds  aggregating  $29,500 
had  been  presented  and  taken  up  out  of  said 
deposit  On  the  date  last  mentioned  tbe  re- 
lator directed  the  transfer  of  the  balance  of 
the  $75,000  to  Its  New  York  correspondent: 
and  the  manager  of  relator's  bond  depart- 
ment deposes  that  the  Chemical  Bank  was 
notified  that  the  relator  would  be  ready  at 
any  time  to  take  up  any  of  the  remaining 
bonds  if  presented,  and  it  is  further  shown 
without  contradiction  that  the  relator  did 
afterwards  succeed  In  obtaining  the  re- 
mainder of  the  bonds,  and  It  now  holds  the 
same. 

It  is  contended,  on  behalf  of  plaintiffs  In 
error,  that  the  relator  merely  bought  the  out- 
standing bonds  on  its  own  account,  and  now 
holds  them  as  the  owner  thereof.  The  re- 
lator maintains  that  It  took  them  up  as  agent 
for  the  town,  at  the  treasurer's  request  and 
that  they  are  now  held  in  trust  for  the  town. 
We  do  not  propose  to  pass  upon  that  disputed 
matter.  It  is  unnecessary  that  we  attempt 
to  reconcile  the  several  statements  where 
they  are  conflicting,  or  that  we  determine  the 
legal  effect  of  the  act  of  the  relator  in  the 
premises,  any  further  than  It  may  affect  tbe 
disposition  of  the  present  case.  In  this  case, 
and  for  the  purposes  of  this  case,  the  relator 
Is  bound  by  its  own  evidence,  the  declarations 
of  its  officers,  and  its  own  conduct;  and  the 
town  is  likewise  bound  by  the  solemnly 
adopted  resolutions  of  Its  council.  Without 
therefore,  deciding  whether  or  not  the  con- 
duct of  tbe  relator  In  the  premises  would  ren- 
der it  accountable  as  an  agent  or  trustee  of 
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the  town  In  its  possession  of  the  former  Issne 
of  bonds,  or  wliat  the  legal  effect  of  the  situ- 
ation might  be  If  properly  brought  into  con- 
troversy, it  is  sufflcieut  to  say  ttiat  in  this 
case  the  bank  acknowledges  that  it  holds 
said  bonds  in  trust  for  the  town,  and  declares 
that  it  is  ready  to  deliver  them  to  the  town 
upon  receiving  the  new  bonds  accoiHllng  to  its 
contract  And  in  that  connection  it  appears 
tliat  at  a  meeting  of  the  town  council  October 
2,  1905,  by  unanimous  vote  of  the  members 
of  the  council  present,  but  without  the  ap- 
proval of  the  mayor,  a  resolution  was  adopted 
reciting  the  resolutions  of  November  21,  and 
December  19, 1904,  and  that  the  First  Nation- 
al Bank  of  Chicago  (the  relator  herein),  has 
possession  of  the  water  bonds  of  the  town 
amounting  to  $75,000,  issued  August  1,  1S93, 
for  the  taking  up  of  which  the  refunding 
Ixmds  in  question  were  directed  to  be  issued, 
and  reciting,  further,  that  Metz  &  Suokett,  the 
attorneys  for  said  bank,  were  present  at  said 
council  meeting  and  represented  to  the  coun- 
cil that  said  bank  was  ready  to  deliver  all 
of  the  aforesaid  outstanding  water  bonds  up- 
on the  execution  of  the  refunding  bonds  in 
accordance  with  the  mandate  of  the  district 
court  and  the  decision  of  the  Supreme  Court, 
and  that  it  made  no  difference  to  said  bank 
what  date  the  said  bonds  bore,  so  long  as  the 
date  is  January  1, 1905,  or  later,  and  that  the 
bank  obtains  its  Interest  according  to  con- 
tract And  it  was  thereupon  resolved  that 
the  said  refunding  bonds  be  Issued  and  deliv- 
ered to  said  bank,  in  accordance  with  the 
ordinances  and  resolutions  of  the  town  and 
the  mandate  of  the  court ;  that  they  be  dated 
according  to  the  previous  resolution  of  the 
council,  "or  as  soon  as  may  be";  that  the 
mayor,  clerk  and  treasurer  be  and  are  hereby 
directed  to  proceed  to  issue  said  bonds,  and 
sign,  seal,  certify,  and  deliver  the  same  to 
said  bank,  upon  the  surrender  by  said  bank 
to  the  proper  town  officer  of  the  outstanding 
water  bonds  now  held  by  it  "In  all  respects 
in  accordance  with  said  resolution  and  the 
ordinances  of  the  town  of  Sheridan,  all  of 
which  resolution  and  ordinances  are  hereby 
affirmed  and  approved,  and  in  accordance 
with  the  laws  of  Wyoming ;  and  the  said  offi- 
cers of  said  town  are  hereby  directed  to  do 
any  and  all  acts  and  things  nec-essary  to  a 
complete  Issuance  and  delivery  of  said  $75,000 
of  reftinding  water  bonds  for  the  purposes 
aforesaid."  It  moreover  appears,  by  uncon- 
troverted  showing,  that  at  such  council  meet- 
ing the  said  attorneys  for  the  relator  bank 
made  the  statement  and  proposition  as  set 
forth  in  the  resolution  aforesaid. 

Should  the  Judgment  be  affirmed  in  all  re- 
spects as  it  stands,  a  possibility  exists  that, 
contrary  to  the  reasonable  expectation  of  the 
parties  at  the  time,  resulting  from  the  delay 
and  a  failure  perhaps  to  regularly  call  in  the 
old  bonds  for  cnnoellntion,  the  town  might 
have  two  sets  of  Ijonds  outstanding  drawing 
6  and  5  per  cent,  per  annum  respectively,  if 
the  view  is  correct  that  the  bank  holds  the 


old  bonds  as  a  purchaser,  and  not  as  trustee 
for  the  town,  and  the  new  bonds  were  to  be 
dated  January  1,  1905.  But  upon  the  repre- 
sentations of  the  parties,  respectively,  and  the 
affidavits  jjresented  by  them,  the  bank  is  not 
in  a  position  here  to  insist  upon  receiving  any 
greater  interest  than  would  have  accrued  up- 
on the  new  bonds  had  they  been  issued,  viz., 
5  per  cent  per  annum;  and  it  has  filed  a 
written  consent  herein  that  an  order  may 
be  entered  for  its  surrender  of  the  old  bonds, 
upon  the  delivery  to  it  of  the  refunding 
bonds,  and  that  the  latter  may  be  dated  Jan- 
uary 1,  1906,  In  which  event  it  shall  be  paid 
Interest  on  $75,000  for  one  year — from  Janu- 
ary 1,  1905,  to  January  1,  1900— at  the  rate 
of  5  per  cent,  per  annum  by  the  town  of 
Sheridan ;  and  by  the  resolution  of  the  coun- 
cil of  October  2,  1905,  it  was  In  effect  con- 
sented that  the  new  bonds  might  be  dated 
later  than  the  date  fixed  by  the  Judgment 
of  the  district  court  and  the  resolutions  of 
November  and  December,  1904.  Upon  the 
whole  case,  therefore,  we  are  of  opinion  that 
the  plaintiffs  In  error  are  not  in  a  position  to 
complain  of  the  Judgment  appealed  from. 
Under  ordinary  circumstances  the  proceeding 
in  error  might  be  dismissed,  or  the  Judgment 
affirmed.  We  may  also,  we  think,  modify  it 
to  make  It  conform  to  existing  conditions. 
And  the  cause  was  submitted  upon  rehearing 
with  the  understanding  of  all  parties  that  the 
court  might  conclude  to  modify  the  judgment 
If  It  deemed  Itself  to  have  Jurisdiction.  We 
think  that,  in  view  of  the  present  situation, 
the  Iwnds  should  be  dated  January  1,  1906; 
that  the  bank  should  receive  the  same  inter- 
est for  the  past  year  that  It  would  have  re- 
ceived had  the  refunding  bonds  been  issued 
and  delivered;  that  it  should  surrender  the 
old  bonds,  with  the  unpaid  coupons  thereon, 
for  cancellation,  upon  receiving  the  refimding 
bonds  duly  executed  and  the  interest  as  afore- 
said; that  the  mayor  and  clerk  should  both 
sign  the  certificate  of  legality  to  conform  to 
both  the  ordinance  and  statute ;  that  the  town 
and  its  officers  who  have  any  duty  to  perform 
in  the  premises  should  be  ordered  to  proceed 
without  delay  to  issue  and  deliver  said  re- 
funding bonds,  and  upon  such  delivery  and 
the  payment  of  interest  for  one  year  on  $75,- 
000  at  5  per  cent,  per  annum  as  aforesaid 
the  bank  should  surrender  the  old  bonds. 

The  Judgment  w^lll  be  modified  to  conform 
with  the  above  suggestions,  and  in  other  re- 
spects it  will  be  affirmed.  The  modification 
is  not  the  result  of  error  in  the  Judgment,  but 
of  changed  conditions,  and  therefore  the  plain- 
tiffs in  error  are  not  entitled  to  recover  their 
costs  In  this  court.  On  the  contrary,  the 
modification  arises  in  consequence  of  the  de- 
lay caused  by  the  ap|)eal.  So  far  as  costs 
are  concerned,  the  case  stands  as  though  the 
Judgment  had  been  affirmed,  or  the  proceed- 
ing in  error  dismissed.  The  costs  in  this 
court  will  therefore  be  taxed  against  the 
plaintiffs  In  error. 

BEARD  and  VAN  ORSDEL,  JJ.,  concur!  C 
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FOREB  V.  STATE. 
(Supreme   Court  of  Wyoming.    Jan.  6,   1006.) 

1.  Cbiminal  Law— Pboceedings  in  Ebbob— 
Dismissal. 

A  failure  to  serve  the  Attorney  General 
with  sammons  in  error  ixsuing  out  of  tlie  Su- 
preme Court  in  a  criminal  case,  as  rcijuired  by 
Se.ss.  Laws  1001,  p.  (5.">,  c.  (V5,  within  the  time 
allowec)  for  commencing  the  proceedings  in  er- 
ror, is  ground  for  dismissal. 

2.  Same  —  Waives  ok  Statutobt  Requibe- 

MENTS. 

An  acceptance  of  service  of  a  brief  by  the 
Attorney  General  did  not  amount  to  a  waiver 
of  the  requirement  of  Sess.  Laws  1!K)1,  p.  65, 
c.  G^S.  that  summons  in  error  in  criminal  cases 
issued  out  of  the  Supreme  Court  must  be  served 
upon  the  Attorney  General. 
8.  Same— Pboce.«;dings  in  Ebbob— Pbactice — 
Summons— Failube  to  Sebve— Mode  of  Ob- 
jection. 

Where  a  petition  in  error  in  a  criminal 
ca.'^e  was  filed  m  the  proper  time  and  its  suffi- 
ciency was  not  attacked,  but  summons  in  error 
was  not  served  on  the  Attorney  General  as  re- 
quired by  Soss.  Laws  1901,  p.  6.j,  c.  63,  within 
the  time  limited  for  commencing  the  proceed- 
ings, objection  because  of  such  failure  was 
properly  raised  by  motion  to  dismiss,  instead 
of  by  demurrer. 
4.  Same— Dismissal— OB.IECTIONS. 

Soss.  Laws  1901,  p.  (i.">,  c.  63,  provides  that, 
in  all  criminal  cases,  within  one  year  after  judg- 
ment proceedings  to  vacate  or  modify  it  may 
be  begun  in  the  Supreme  Court  by  "itetition 
in  error,"  and  that  summons  in  error  shall  be 
served  upon  the  Attorney  General.  Held,  that 
it  was  no  objection,  to  a  motion  to  disimi^s  pro- 
ceedings commenced  by  petition  in  error  because 
summons  had  not  been  served  on  the  Attorney 
General  within  the  time  limited  for  commencing 
the  proceedings,  that  defendant  was  entitled 
to  a  writ  of  error  against  which  there  was  no 
limitation. 

Error  to  District  Court,  Sheridan  County; 
Joseph  L.  Stotts,  Judge. 

Earl  Force  was  convicted  of  arson,  and  he 
brln^irs  error.  Motion  to  dismiss  for  the  rea- 
son that  summons  in  error  had  not  been  serv- 
ed upon  the  Attorney  General  within  one 
year  from  the  entry  of  final  Judgment.  Mo- 
tion sustained. 

Motz  &  Saokett  and  S.  T.  Corn,  for  plaintiff 
lu  error.  E.  E.  Louabaugb  and  D.  C.  Weu- 
zell,  for  the  State. 

BE.\RD.  J.  The  plaintiff  In  error,  Earl 
Poree.  was  convicted  In  the  district  court  of 
Sheridan  county,  January  4,  1904.  of  the 
crime  of  arson,  and  sentenced  to  Imprison- 
ment In  the  penitentiary.  On  the  same  day 
a  motion  for  a  new  trial  was  denied  by  said 
court.  On  January  3,  1003,  a  petition  In 
error  was  filed  by  the  plaintiff  In  error  In 
this  court,  but  no  prjcdpe  for  summons  in 
error  was  filed  until  January  10,  1903,  when 
a  prieclpe  was  filed  reqtiestlng  the  clerk  of 
this  court  to  issue  a  summons  In  error  di- 
rected to  the  sheriff  of  Sheridan  county. 
Summons  In  error  was  Issued  .Tanuary  10, 
1903,  as  directed,  and  service  thereof  was  ac- 
cepted by  the  county  and  prosecuting  attorney 
of  Sheridan  county  January  12, 1903.  No  serv- 
ice of  summons  In  error  was  ever  made  upon 
the  Attorney  General  of  the  state.    On  Feb- 


ruary 4.  1903,  the  Attorney  General  ac- 
cepted service  of  the  brief  of  plaintiff  in  error, 
which  acceptance  of  service  was  filed  Feb- 
ruary 8,  1905.  On  April  8,  1906,  the  Attorn^ 
General,  appearing  specially  for  that  pur- 
pose only,  filed  a  motion  to  dismiss  the  action 
for  the  reasons  that  no  summons  In  error  bad 
ever  been  served  upon  him,  that  he  had  not 
waived  the  service  of  summons,  and  that 
more  than  one  year  bad  elapsed  since  the 
entry  of  final  judpnuent  and  the  overruling  of 
the  motion  for  a  new  trial  by  the  district 
court  of  Sheridan  county. 

Section  1,  c.  63,  p.  65,  Seas.  Laws  1901,  pro- 
vides: "In  all  criminal  cases  after  final  Judg- 
ment and  wltbln  one  year  after  the  rendition 
of  the  Judgment,  proceedings  to  vacate,  modi- 
fy or  annul  such  Judgment,  may  t>e  begun  in 
the  Supreme  Court  by  petition  In  error  In 
the  same  manner  as  Is  provided  for  taking 
civil  cases  to  the  Supreme  Court  under  the 
laws  of  this  state."  Section  2  of  said  chapter 
provides  that  "summons  In  error  in  criminal 
cases  issuing  out  of  the  Supreme  Court  shall 
be  served  upon  the  Attorney  General  of  the 
state  and  the  pronecutlng  officer  of  the  county 
In  which  the  Judgment  Is  rendered."  No 
prseclpe  for  summons  In  error  bavlng  been 
filed  or  snmmoTM  issued  or  served  upon  the 
Attorney  General  within  one  year  from  the 
rendition  of  the  Judgment,  and  service  of 
summons  not  having  t>een  waived  by  blm, 
the  proceeding  In  error  was  not,  in  law,  com- 
menced wltbln  the  meaning  of  the  statute, 
and  It  Is  now  too  late  to  do  so,  as  the  time 
for  so  doing  has  expired.  It  is  contended, 
however,  that  the  acceptance  of  service  o( 
the  brief  by  the  Attorney  General  amounted 
to  a  general  apiiearance  in  the  case.  But  we 
think  It  did  not.  The  acceptance  of  service 
contains  no  waiver  of  any  kind,  and  is  simply 
an  acknowledgment  In  writing  by  the  At- 
torney General  that  the  brief  had  been  scr\-ed 
upon  blm,  and  stands  in  the  place  of  other 
evidence  of  service  and  nothing  more.  The 
failure  to  serve  both  the  Attorney  General 
and  the  prosecuting  ofilcer  of  the  county  la 
which  the  Judgment  Is  rendered  (unless  waiv- 
ed) within  the  time  allowed  for  commencing 
proceedings  lb  error  is  a  sufficient  ground 
for  dismissal.  Caldwell  v.  State,  12  Wyo.  200, 
74  Pac.  406. 

It  la  urged  that  the  question  presented  by 
the  motion  should  have  been  raised  by  de- 
murrer, and  not  by  motion.  The  petition  in 
error  was  filed  in  time,  and  its  sufficiency  is 
not  attacked.  The  reason  for  dismissal,  as 
presented  by  the  motion.  Is  that  the  appeal 
(and  we  use  the  word  "appeal"  In  the  seuso 
in  which  It  is  used  In  the  case  above  cited) 
had  not  been  perfected  within  the  time  al- 
lowed by  the  statute,  and  In  such  cases  It 
baa  been  the  uniform  practice  in  this  state 
to  raise  the  question  by  motion  to  dismiss. 
Lannler  v.  Haase  &  Finn,  1  Wyo.  25;  Seibel 
V.  Bath,  5  Wyo.  409,  40  Pac.  756;  Kuhn  v. 
McKay,  6  Wyo.  400,  46  Pac.  833;  Caldwell  v. 

State,  supra.  .     (^r\nir> 
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It  Is  also  argued  at  length  "that  the  de- 
fendant as  a  matter  of  right  Is  entitled  to 
a  writ  of  error  In  this  cause,  and  against 
which  there  Is  no  limitation  In  this  state." 
The  argument  Is  that  the  Legislature,  by  the 
act  of  1901  (chapter  63,  p.  65,  Sess.  Laws 
1901),  provided  a  new  and  additional  method 
by  which  criminal  cases  could  be  taken  from 
the  district  court  to  the  Supreme  Court  on 
error,  and  did  not,  and  could  not  under  our 
Constitution,  abolish  writs  of  error,  and  that 
It  was  not  the  intention  of  the  Legislature 
to  simply  change  the  method  of  applying  for 
and  securing  a  review  of  the  Judgment  of 
the  district  court,  but  to  provide  another  and 
additional  method  for  review,  namely,  by 
petition  in  error.  If  we  were  to  assume  that 
this  contention  is  correct,  which  we  do  not 
do,  we  do  not  see  how  It  can  benefit  the 
plaintiff  In  error  in  this  case.  If  there  are 
two  methods  by  which  he  can  have  bis 
case  reviewed  upon  error  In  this  court,  he 
has  elected  which  one  of  the  two  he  would 
pursue,  and,  having  failed  to  bring  his  case 
within  the  time  required  for  that  method, 
the  fact  that,  possibly,  he  may  have  anoth* 
remedy,  can  hardly  be  regarded  as  a  good 
reason  for  not  dismissing  the  present  case 
for  such  failure.  The  case  before  ns  is  not 
an  application  for  a  writ  of  error,  bat  a 
petition  In  error;  and,  not  having  been  com- 
menced within  the  time  prescribed  by  the 
statute,  the  motion  to  dismiss  must  be  sus- 
tained. 

Motion  to  dismiss  sustained. 

POTTER,  C.  J.,  and  SOOTT,  District  Judge, 
concur.  VAN  ORSDEL,  J.,  having  announced 
his  dlsqnalification  by  reason  of  having  been 
Attorney  General,  Hon.  Richard  H.  Scott 
was  called  In  to  sit  in  the  case. 


STATE  ex  rel.  BANK  v.  TAYLOR,  Justice 

of  the  Peace. 
(Supreme  Court   of  Montana.    Jan.   9,   1906.) 

Appeal— Recobd—Entby  of  Jcdoment. 

Appeal  from  final  judgment  will  be  dis- 
missed, the  rendition  and  entry  of  the  judg- 
mcut  nppearing  only  from  a  copy  of  tlie  notice  of 
the  appeal  in  the  record,  ho  that  the  recoid  doeu 
not  show  jurisdiction  of  the  appeal,  as 
Code  Civ.  Proc.  S  1736,  requires  the  record  on 
appeal  from  a  judgment  to  contain  a  copy  of 
the  judgment  roll,  which,  under  section  1170, 
must  contain  a  copy  of  the  judgment,  and  under 
section  17^,  as  amended  by  Laws  18!)9,  p. 
146,  an  appeal  does  not  lie  till  the  judgment  has 
been  entered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3^ 
Cent.  Dig.  Appeal  and  Error,  {{  2285,  2286.] 

Appeal  from  District  Court,  Silrw  Bow 
County;  Michael  Donlan,  Judge. 

Application  by  the  state,  on  relation  of 
Simon  Bank,  for  writ  of  prohibition  to  Corne- 
lius Taylor,  justice  of  the  peace  In  and  for 
South  Butte  township,  in  Silver  Bow  comity. 
From  an  adverse  judgment,  defendant  ap- 
peals.   Dismissed. 


Jas.  H.  Baldwin,  for  appellant.  H.  L. 
Maury  and  M.  T.  Canning,  for  respondeat. 

BRANTLY,  C.  J.  Appeal  from  a  final 
Judgment  rendered  by  the  district  court  of 
Silver  Bow  county  upon  an  application  for 
a  writ  of  prohibition  to  Cornelius  Taylor, 
the  Justice  of  the  peace  of  South  Butte  town- 
ship in  said  county.  That  final  judgment 
was  in  fact  rendered  and  entered  by  the 
district  court  appears  only  from  a  copy  of 
the  notice  of  appeal  found  in  the  record. 

On  appeal  from  a  judgment  the  record 
must  contain  a  copy  of  the  judgment  roll. 
Code  CIv.  Proc.  |  1736.  There  can  be  no 
Judgment  roll  without  a  copy  of  the  judgment. 
Code  Civ.  Proc.  i  1176.  Nor  does  an  appeal 
lie  until  the  Judgment  Iuib  been  entered. 
Code  Civ.  Proc.  I  1722,  as  amended  by  Laws 
1899,  p.  146.  It  therefore  does  not  appear 
from  the  record  that  tkis  court  has  jurisdic- 
tion to  review  and  dispose  of  the  cause  oa 
Its  merits,  and  the  appeal  must  be  dismissed. 
Lisker  v.  O'Rourke,  28  Mont  129,  72  Pac 
416,  755,  and  cases  cited. 

The  appeal  Is  dismissed. 

Dismissed. 

MILBURN  and  HOLLOWAY,  JJ.,  concnr. 


STATE  ex  rel.  LOTT  v.  DISTRICT  COURT 
OF  FIFTH  JUDICIAL  DIST.  FOR  MAD- 
ISON COUNTY  et  al. 
(Supreme  Coturt  of  Montana.    Jen.  3,  1906.) 

1.  JCSnCES  OF  THE  I'KAOI!  —  £}JB0TMENT  — 
JUBISDICTION— CeBIU'YIMO  CaSE  TO  DlS- 
TBICT   COUKT. 

A  complaint  filed  in  a  justice  of  the  peace 
court,  if  stating  a  cause  of  action  In  ejectment, 
gives  the  justice  jurisdiction  for  no  purpose, 
BO  that  he  cannot  confer  jurisdiction  on  the 
district  court  by  certifying  the  case  to  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  31, 
Cent.  Dig.  Justices  of  the  Peace,  {  243.} 

2.  Same. 

Code  Civ.  Proc.  §  1486,  providing  that,  if 
in  an  action  in  a  justice's  court  it  appears  from 
defendant's  answer  that  the  question  of  title 
to  real  estate  is  involved,  the  justice  must  certi- 
fy the  case  to  the  district  court,  and  when  so 
certified  defendant  must  file  an  tmdertaking 
to  pay  costs  that  may  be  awarded  against  him, 
being  the  only  provision  authorizing  a  case  to 
be  certified  to  the  district  court  by  a  justice,  a 
case  may  not  be  so  certified  where  the  bond 
provided  for  thereby  is  not  given,  or  where  the 
action  is  one  in  which  the  question  of  title  to 
real  estate  may  not  be  properly  raised  by  the 
answer. 

Application,  on  the  relation  of  M.  H.  Lott 
for  writ  of  mandate  to  the  district  court  of 
the  Fifth  Judicial  district  In  and  for  the 
county  of  Madison,  and  Hon.  Lew  L.  Calla- 
way, Judge  of  said  court.    Dismissed. 

E.  B.  Howell,  for  rtiator.  Clark  ft  Don- 
can,  for  respondents. 

HOLLOWAY,  J,  On  July  21,  1905,  an  ac- 
tion was  commenced  In  a  justice  of  the  pence 
court  of  Madison    county    by  this  relator 
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against  Mm  D.  ▲.  Pease  and  another.  The 
complaint  alleges  that  at  all  times  therein 
mentioned  the  plaintiff  was  the  owner  in  fee 
simple  of  certain  real  estate,  which  Is  par- 
ticularly described;  that  In  November,  1903, 
plaintiff  let  the  premises  to  D.  A.  Pease  un- 
der a  tenancy  at  will;  that  D.  A.  Pease  after- 
wards died  and  defendants  are  his  sole  heirs; 
that  D.  A.  Pease,  and,  after  his  death,  the 
defendants,  continued  to  occupy  the  premises 
under  said  tenancy;  that  on  June  16,  1006, 
plaintiff  terminated  such  tenancy  by  giving 
the  notice  required  by  law,  and  demanded 
that  defendants  vacate  and  surrender  the 
premises ;  but  this  the  defendants  have  failed 
and  refused  to  do,  to  plaintiff's  damage  In  the 
sum  of  $200.  The  prayer  Is  for  the  restitu- 
tion of  the  property  and  for  $200  damages, 
which  it  is  asked  to  have  trebled  In  the 
Judgment 

The  defendants  by  answer  deny  that  the 
relation  of  landlord  and  tenant  ever  existed 
between  plaintiff  and  defendants;  deny  that 
plaintiff  has  any  title  or  right  of  possession 
to  the  property;  plead  the  bar  of  the  statute 
of  limitations;  set  up  affirmatively  title  in 
themselves  to  the  land  in  controvotcr:  &i>d 
ask  that  the  cause  be  certified  to  the  district 
court,  as  the  determination  of  the  title  to 
real  estate  is  necessarily  involved.  There 
was  not  any  bond  given  as  required  by  sec- 
tion 1486  of  the  Code  of  Civil  Procedure. 
A  change  of  venue  was  taken  to  another  Jus- 
tice of  the  peace  court,  and  by  agreement  of 
the  parties  the  cause  was  certified  to  the 
district  court,  where  the  plaintiff  paid  the 
filing  fee  and  moved  the  district  court  to 
strike  out  the  defendants'  answer,  and  for 
Judgment  This  motion  was  overruled,  and 
the  district  court  thereupon  declined  to  pro- 
ceed further  with  the  case  and  remanded  It 
to  the  Justice  of  the  peace  court,  there  to  be 
proceeded  with  according  to  law.  The  re- 
lator thereupon  made  application  to  this  court 
for  a  writ  of  mandate  to  compel  the  district 
court  to  set  aside  Its  order  and  proceed  to 
hear  and  determine  the  case.  An  alterna- 
tive writ  with  an  order  to  show  cause  was 
Issued,  and  upon  return  the  respondent  court 
and  Judge  moved  to  quash  the  alternative 
writ  and  to  annul  the  order  to  show  cause. 
Numerous  questions  were  suggested  upon 
oral  argument,  and  are  presented  In  the 
briefs  of  respective  counsel,  which  need  not 
be  considered;  for,  upon  any  theory  of  the 
case  represented,  mandamus  will  not  lie. 

1.  If  the  complaint  filed  In  the  Justice  of 
the  peace  court  be  considered  as  stating  a 
cause  of  action  in  ejectment  as  held  by  the 
Court  of  Appeal  of  California  in  Hayden  ▼. 
Collins,  81  Pac  1120.  then  the  Justice  of  the 
peace  court  never  acquired  Jurisdiction  for 
any  purpose,  and  could  not  confer  Jurisdic- 
tion upon  the  district  court  by  certifying  the 
Orse  to  that  court 

2.  Assuming  that  the  complaint  states  a 
cause  of  action  in  unlawful  detainer,  then  (a) 
U  the  question  of  title  to  real  estate  may  be 


raised  In  such  an  action,  it  la  sufBcient  to  say 
that  the  bond  required  by  section  1480  of 
the  Code  of  Civil  Procedure  was  not  given, 
and  without  It  the  Justice  of  the  peace  could 
not  certify  the  case  to  the  district  court  (12 
Ency.  PI.  &  Pr.  687,  and  cases  cited) ;  or  (b) 
If  the  question  of  title  to  real  estate  may  not 
be  raised  In  an  action  In  unlawful  detainer, 
then  all  these  allegations  respecting  title,  as 
set  forth  In  the  complaint  and  answer,  are 
surplusag^e  and  the  action  is  simply  one  In 
unlawful  detainer,  of  which  the  Justice  of 
the  peace  court  had  Jurisdiction,  and,  having 
Jurisdiction,  could  not  divest  Itself  thereof 
by  certifying  the  case  to  the  district  court; 
for  the  only  provision  of  law  authorizing 
a  case  to  be  certified  to  the  district  court  is 
section  1486,  and  that  refers  only  to  a  case 
where  the  title  to  real  estate  may  properly 
be  put  In  issue  by  the  answer.  In  any  view 
of  the  case,  the  district  court  did  not  owe 
any  duty  to  hear  or  determine  this  case,  and 
cannot  be  coerced  by  mandamus. 

The  order  to  show  cause  Is  annulled,  the 
alternative  writ  is  quashed,  and  the  pro- 
ceedings are  dismissed. 

Dismissed. 

BRAHTLY,  a  J.,  and  MILBUSN,  3^  concur. 


(U  idabo.  MS 
VILLAOB  or  SAND  POINT  v.  DOXLB. 
(Supreme  Court  of  Idaho.    Dec.  30,  190S.) 

1.  NmsANCx  —  Reusf  in  Equitt  —  Com- 
plaint. 

Where  the  complaint  alleges  the  corporate 
capacity  of  plalntifl,  and  that  by  some  threat- 
ened act  defendant  will  create  a  nuisance,  or 
threatens  to  or  is  alxiut  to  commit  some  act 
that  will  endanger  the  health  of  the  inhabitants 
of  the  village  or  city,  or  tliat  will  result  in 
damage  to  tne  proper^  of  the  city  or  village, 
or  may  be  the  means  of  causes  of  action  for 
damage  against  the  city  or  village,  equity  will 
grant  relief. 

2.  Plbadino— DcinmBEB. 

Where   a   complaint  states  any  cause  of 
action  that  will  put  the  defendant  on  his  de- 
fense of  the   alleged  wrongful  act   it  is  not 
subject  to  demurrer. 
(Syliabos  by  the  Court) 

Appeal  from  District  Court  Kootenai 
County;    R.  T.  Morgan,  Judge 

Action  by  the  village  of  Sand  Point  against 
William  Doyle.  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

See  74  Pac.  861. 

H.  H.  Taylor  and  Chas.  L.  Heltman,  for  ap- 
pellant   R.  E.  McFarland,  for  respondent 

STOCKSLAGER,  a  J.  Plaintiff  filed  Its 
complaint  alleging  that  it  is  a  corporation. 
It  Is  shown  a  stream  known  as  Sand  creek 
runs  through  the  village  of  Sand  Point  and 
that  there  is  a  bridge  across  said  stream  con- 
necting the  streets  at  either  end  of  the  vil- 
lage. Tills  bridge,  it  is  alleged,  is  450  feet 
long,  16  feet  wide,  inclusive,  and  14%  feet  in 
width  witiUn  the  railing,  and  from  16  to  20 
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feet  blgh.  It  is  built  of  wood,  and  is  a  prin- 
cipal highway  connecting  the  east  with  the 
west  side  of  said  creek.  It  was  constructed 
by  Kootenai  county  years  ago,  and  has  along 
Its  entire  length  on  both  sides  substantial 
wooden  railings  necessary  for  the  safety  of 
the  traveling  public.  It  is  alleged  that  It  Is 
necessary  that  such  railings  should  remalu 
Intact  and  in  sound  condition;  that  large 
numbers  of  women  and  children  residing  in 
said  municipal  corporation  cross  this  bridge 
daily;  that  the  street  at  each  end  of  this 
bridge  Is  50  feet  wide,  and  has  been  dedicated 
to  the  public  and  accepted  by  the  municipal 
corporation ;  that  the  chairman  and  board  of 
trustees  of  said  municipal  corporation  did 
on  or  about  March  2, 1903,  enact  an  ordinance 
prohibiting  the  sale  of  intoxicating  liquors 
within  a  distance  of  100  feet  on  the  north  and 
south  sides  of  said  bridge.  This  ordinance 
was  published  and  took  effect  April  10,  1903, 
and  has  never  been  repealed.  The  ordinance 
prohibits  the  sale  of  ardent,  distilled,  fer- 
mented, or  liquors  of  any  character  within  the 
prescribed  limits.  It  is  next  shown  that  re- 
spondent claims  to  be  the  owner  of  land 
situated  within  the  ravine  through  which 
said  stream  flows  within  the  corporate  lim- 
its of  appellant,  which  lot  of  land  touches 
the  light  of  way  upon  which  said  bridge  Is 
situated,  on  the  north,  110  feet  from  the  west 
end  of  said  bridge,  and  that  respondent  has 
constructed  a  wooden  frame  building  on  said 
lot  and  Is  building  a  platform  or  bridge  from 
said  building  over  and  upon  the  right  of 
way  crossed  by  said  bridge  with  the  intention 
of  connecting  said  wooden  building  by  said 
bridge  or  platform  with  the  floor  of  said 
bridge,  and  that  he  threatens  to  tear  down 
and  remove  the  railing  upon  said  public 
bridge  at  a  point  where  said  platform  is  ex- 
tended to  connect  with  the  floor  of  said  pub- 
lic bridge.  In  order  to  use  said  public  bridge 
as  an  outlet  from  said  building;  that  defend- 
ant intends  to  use  said  building  as  a  saloou 
for  the  purpose  of  retailing  intoxicating  liq- 
uors to  the  public  therein  in  violation  of  the 
provisions  of  the  municipal  ordinance  before 
mentioned ;  that  defendant's  said  building  is 
from  17  to  20  feet  from  the  railing  of  said 
public  bridge  on  the  north  side;  that  if  de- 
fendant is  allowed  to  connect  said  building 
with  the  floor  of  said  public  bridge,  and  re- 
move the  railing  therefrom,  in  order  to  give 
him  an  outlet  upon  said  bridge,  by  reason 
of  the  removal  of  said  railing  said  bridge 
will  become  unsafe  and  insecure  for  the  trav- 
eling public  and  for  teams  and  vehicles :  that, 
if  defendant  is  allowed  to  conduct  a  saloon  in 
said  building,  that  portion  of  the  public  bridge 
In  front  of  his  saloon  will  become  a  loitering 
place  for  drunken  and  idle  men,  and  wiU  be 
annoying  as  well  as  unsafe  for  the  public,  es- 
pecially women  and  children,  to  cross  the 
public  bridge  at  said  point ;  that  said  bridge 
was  erected  at  considerable  cost,  and  is  the 
principal  highway  across  said  creek  for  the 
public ;  that  a  wooden  building  will  Jeopard- 


ize the  existence  of  said  bridge  by  reason  of 
probable  danger  from  fire  from  respondent's 
wooden  building;  that  plaintiff,  prior  to  the 
commencement  of  the  construction  of  said 
wooden  building  by  defendant,  notified  de- 
fendant that  he  would  not  be  allowed  to  con- 
struct or  maintain  a  building  for  saloon 
purposes,  or  for  any  other  purpose,  along  the 
line  of  said  bridge,  but  that  defendant  dis- 
regarded said  notice  and  persisted  in  con- 
structing said  building,  and  still  p^sists  in 
connecting  said  building  with  the  public 
bridge,  with  the  intention  of  using  his  build- 
ing for  saloon  purposes ;  that  said  building  used 
as  a  saloon,  with  Ingress  and  egress  to  and 
from  said  public  bridge,  will  be  a  nuisance,  es- 
pecially to  the  women  and  diildren  who  are 
dally  compelled  to  pass  over  said  bridge ;  that 
on  or  about  July  1,  1903,  defendant  opened 
said  building  and  moved  a  stock  of  intoxi- 
cating liquors  therein,  and  for  several  days 
thereafter  openly  violated  said  ordinance  by 
retailing  intoxicating  liquors  to  the  public; 
that  on  July  3,  1903,  a  complaint  sworn  to 
and  filed  was  Issued  by  a  justice  of  the  peace 
for  said  precinct  and  county  charging  defend- 
ant with  violation  of  said  ordinance,  and 
thereupon  a  warrant  of  arrest  was  Issued  up- 
on said  complaint,  and  defendant  pleaded 
guilty  to  the  charge,  and  was  sentenced  to 
pay  a  fine  of  $100,  or  be  imprisoned  in  the 
village  jail  for  the  term  of  50  days;  that 
thereafter  said  fine  was  paid  by  defendant; 
that  appellant  has  no  adequate  remedy  at 
law,  and  that  to  allow  respondent  to  main- 
tain a  saloon  in  said  building  will  Inflict  ir- 
reparable Injury  upon  the  public,  and  that 
it  will  result  In  the  establishment  and  main- 
tenance of  a  nuisance,  besides  violating  the 
local  laws  of  said  municipal  corporation  and 
jeopardize  the  safety  of  said  bridge.  This 
statement  Is  taken  from  appellant's  brief, 
and  Is  conceded  by  counsel  for  respondent  to 
be  in  the  main  correct  We  think  it  correctly 
states  the  issue  presented  by  appellant's  com- 
plaint. 

To  this  complaint  a  demurrer  was  inter- 
posed as  follows:  "(a)  That  said  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  in  this:  (1)  That  said  com- 
plaint lacks  equity;  (2)  that  it  appears  from 
the  facts  stated  therein,  and  shows  on  the 
face  of  the  complalnl^  that  complainant 
has  a  complete,  speedy,  and  adequate  remedy 
at  law  for  all  the  acts  complained  of,  and  for 
all  the  threatened  or  apprehended  acts  com- 
plained of;  (3)  that  it  appears  from  said  com- 
plaint that  any  Injuries  which  may  result 
from  any  act  alleged  to  be  threatened  by  de- 
fendant or  apprehended  by  plaintiff  are  mere 
possibilities  and  exist  only  in  imagination; 
(4)  that  the  injuries  alleged  to  be  threatened 
or  apprehended  are  too  remote  to  Justify 
any  relief  by  injunction;  (5)  that  an  Injunc- 
tion granted  under  the  circumstances  set 
forth  in  said  complaint  would  deprive  de- 
fendant of  his  property  without  due  process 

of  law,  and  wlthcHit  compensations 
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said  Injunction  would  deprive  defendant  of 
bla  legal  right  to  tbe  reasonable  and  proper 
use  of  a  public  hlgbway.  (b)  That  the  com- 
plaint herein  Is  ambiguous,  unintelligible  and 
uncertain  in  this:  (7)  That  the  said  com- 
plaint does  not  show  how  the  cutting  of  tbe 
rail  mentioned  in  said  complaint  would  in 
any  way  weaken  or  impair  the  bridge  there- 
in mentioned,  or  how  tbe  building  of  de- 
fendant would  endanger  said  bridge  from 
fire  In  any  way,  or  any  more  than  any  other 
lawfully  constructed  building  of  similar  char- 
acter in  the  Ticinity  of  said  bridge,  or  how 
it  would  Increase  the  travel  on  said  bridge 
any  more  than  If  constructed  at  either  end 
thereof." 

On  tbe  17th  day  of  April,  1905,  tbe  de- 
murrer having  theretofore  been  submitted  to 
the  court,  a  Judgment  was  entered  first  find- 
ing "that  the  said  amended  complaint  does 
not  state  facts  sufBclent  to  constitute  a 
cause  of  action  or  a  cause  of  suit,  and  that 
the  plaintiff  has  an  adequate  remedy  at  law," 
and  Judgment  for  respondent  for  bis  costs. 
It  will  only  be  necessary  for  us  to  ascertain 
whether  a  court  of  equity  can  grant  appellant 
any  of  tbe  relief  prayed  for  In  bis  complaint 
as  shown  by  the  record.  If  so,  then  the  de- 
murrer should  not  have  been  sustained. 
That  municipalities  of  the  character  of  ap- 
pellant are  given  very  large  power  in  the 
control  and  management  of  their  affairs  is 
not  and  could  not  be  disputed.  They  have 
tbe  right  to  regulate  and  control  the  sale 
of  liquors;  to  say  where  and  under  what 
conditions  liquors  may  be  sold  within  their 
corporate  limits;  to  prescribe  certain  dis- 
tricts wherein  buildings  dangerous  to  the 
welfare  of  the  people  shall  not  be  erected; 
to  prohibit  the  conducting  of  any  business 
dangerous  to  the  morals  and  good  order  of  tbe 
people  of  the  municipality.  The  complaint 
must  be  taken  as  true  In  all  its  allegations. 
The  demurrer  admits  tbls  fact,  but  by  its 
averments  says  that  there  is  not  enough 
stated  In  the  complaint  to  warrant  a  court 
of  equity  to  grant  any  relief:  (1)  That  a 
cause  of  action  is  not  stated;  and  (2)  that 
appellant  has  a  plain,  speedy,  and  adequate 
remedy  at  law,  and  it  is  so  found  by  the 
court  If  we  find  that  the  village  of  Sand 
Point  has  full  power  and  control  over  Its 
streets,  alleys,  and  bridges,  and  the  right  to 
declare  by  ordinance  how  and  where  certain 
classes  of  business  shall  be  conducted,  then 
appellant  has  the  right  to  declare  by  ordi- 
nance that  a  saloon  business  shall  not  be 
conducted  within  100  feet  of  either  tbe  north 
t>r  south  side  of  tbe  bridge  crosBing  Sand 
creek.  Again,  If  tbe  city  is  responsible  In- 
damages  (and  likely  It  Is)  for  any  accident 
that  may  occur  on  said  bridge  by  reason  of 
any  defect  in  its  construction  or  maintenance, 
then  it  becomes  the  duty  of  the  village  au- 
thorities to  guard  carefully  tbe  safety  of  tbe 
people  who  travel  over  and  across  this  part 
of  tbe  highway.  This  being  true,  we  think 
tbe  village  autborlties  have  tbe  power  to 


permit  or  reject  tbe  application  of  any  one  to 
construct  any  kind  of  a  building  connecting 
with  this  bridge.  If  it  is  by  them  considered 
dangerous  to  tlie  traveling  public,  offensive 
to  any  class  of  people  who  may  have  oc- 
casion to  pass  over  tbe  bridge,  or  if  it  will 
in  any  manner  weaken  or  reduce  the  safety 
of  the  bridge,  then  they  may  prohibit  its  con- 
struction. 

It  is  urged  by  counsel  tor  appellant  that 
women  and  children  pass  and  reitass  over 
and  across  this  bridge;  that  if  respondent  Is 
permitted  to  conduct  a  saloon  in  bis  building 
it  win  be  offensive  to  women  and  children 
who  have  occasion  to  pass  back  and  forth 
across  the  bridge;  that  drunken  men  will 
congregate  in  front  of  said  building  and 
consequently  on  or  near  the  bridge,  and  thus 
create  a  nuisance.  Counsel  for  respondent 
meets  tbls  argument  by  tbe  statement  In  his 
brief  that  "it  is  a  notorious  fact  that  in 
every  city  and  village  in  the  state  saloons 
^ten  upon  the  sidewalks  and  pavements,  and 
yet  it  is  not  anywhere  claimed  that  the  side- 
walks or  streets  Immediately  in  front  of  sucb 
saloons  are  loitering  places  for  'drunken 
and  idle  men.' "  This  statement  does  not 
quite  meet  the  issues.  It  is  shown  that  tbe 
streets  at  either  end  of  this  bridge  and  con- 
necting therewith  are  50  feet  wide,  whilst 
tbe  bridge  Is  only  14%  feet  wide  in  tbe 
clear.  Again,  if  women  and  children  are 
passing  along  any  of  the  streets  of  tbe  vil- 
lage where  a  saloon  Is  being  conducted,  if 
"idle  and  drunken  men"  are  congregated  In 
front  thereof,  they  may  pass  to  tbe  opposite 
side  of  the  street,  or  pursue  their  way  on 
another  street.  In  other  words,  they  are  not 
compelled  to  pass  within  the  narrow  limits 
of  1414  'eet.  This  alone  may  not  be  suf- 
ficient to  warrant  a  court  of  equity  to  graut 
relief  by  injunction,  but  it  Is  certainly  ap- 
parent that  there  is  much  more  reason  for 
tbe  village  authorities  to  prohibit  the  sale 
of  intoxicating  liquors  in  a  building  with 
its  only  outlet  connected  with  tbe  bridge,  than 
there  is  to  allow  saloons  to  be  conducted  on 
the  streets  that  have  back  entrances  through 
which  Intoxicated  persons  may  pass  without 
encountering  persmis  to  whom  they  would  be 
obnoxious,  or  the  opposite  side  of  the  street, 
or  other  streets  on  which  people  may  travel, 
and  thus  avoid  close  proximity  with  such 
persons. 

Counsel  for  respondent  Innlsts  that  Koo- 
tenai county,  and  not  the  vlllftge  of  Sand 
Point,  has  the  care,  su|)ervlslon,  smd  control 
of  the  bridge  in  question  under  the  provisions 
of  section  81,  p.  208.  Sess.  Laws  1889.  This 
section  provides :  "The  city  council  or  board 
of  trustees  shall  have  tbe  care,  supervision 
and  control  of  all  public  highways,  bridges, 
streets,  alleys,  public  squares  and  commons 
within  the  city  or  village,  and  shall  cause 
tbe  same  to  be  kept  open  and  In  repair 
and  free  from  nuisance.  •  •  »  AH  public 
bridges  exceeding  GO  feet  In  length  over  any 
stream  crossing  a  state  or  county  highway. 
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Bball  be  constructed  and  kept  In  repair  by 
tbe  county."  Tbls  act  was  approved  Febru- 
ary 10,  1899.  In  an  act  passed  on  the  14th 
day  of  February,  1809  (at  page  270  of  the 
same  Session  Laws),  we  find  tbe  following 
provision:  "Each  incorporated  city,  town 
or  village  In  tbls  state  constitutes  a  separate 
road  district  under  this  title,  and  the  city 
council  of  each  city  and  the  board  of  trustees 
of  each  town  or  village,  as  far  as  relates 
to  their  city,  town  or  village,  have  tbe 
powers  conferred,  and  must  perform  the 
duties  imposed  upon  the  board  of  county 
commissioners  of  their  respective  counties  by 
this  chapter.  Each  city  council  and  board  of 
trustees  must  apix>Int  a  road  overseer  who 
must  within  such  city,  town  or  village  have 
the  powers  conferred  and  perform  the  duties 
Imposed  by  this  chapter"  *  *  •.  Subdi- 
vision 27,  28,  and  29  of  section  73,  p.  205, 
Acts  1899,  authorizes  and  empowers  cities 
and  villages  to  "prevent  and  remove  all  en- 
croachments Into  and  upon  all  sidewalks, 
streets,  avenues  and  alleys,"  and  to  "open, 
widen  or  otherwise  improve  any  street,  ave- 
nue, lane  or  alley"  and  to  "create,  open  and 
Improve  new  streets,"  etc.  All  of  the  above 
provisions  were  construed  by  this  court  In 
the  case  of  Carson  v.  City  of  Genesee.  74 
Pac.  802.  After  reviewing  the  authorities 
and  the  various  legislative  acts  pertaining 
to  the  organization  of  cities,  towns,  and  vil- 
lages, the  powers,  duties  and  responsibilities 
thereof,  Mr.  Justice  Ailshle  said:  "It  will 
be  seen  from  the  foregoing  that  the  i>ower 
of  cities  and  villages  in  this  state  over  the 
streets  is  exclusive  and  unlimited,  and  the 
question  arises:  Are  their  express  or  Im- 
plied duties  to  the  public  and  the  individu- 
al commensurate  with  the  iwwers  granted 
them?  It  is  conceded  that  there  is  no  ex- 
press statute  in  this  state  making  municipal 
corporations  liable  In  damages  for  negligence. 
The  only  reuiainlug  question  is,  can  such 
liability  be  said  to  be  implied?"  After  col- 
lecting and  discussing  a  great  many  authori- 
ties ttearlng  on  this  question,  the  opinion  con- 
cludes thus:  "It  had  all  the  authority  re- 
quired to  have  kept  its  streets  In  repair,  and 
thereby  avoid  the  liability  to  which  it  now 
finds  itself  subjected."  The  above  case  was 
an  action  for  damages  resulting  from  an 
injury  received  on  one  of  the  streets  of  the 
village  of  Genesee  by  reason  of  a  defective 
sidewalk. 

In  this  case  it  is  not  disputed  that  the 
bridge  comiecting  tbe  two  streets  of  said 
Saud  Point  is  a  part  of  the  public  thorough- 
fare, and  is  within  the  coriKtrate  limits  of 
said  village;  hence  with  the  same  construc- 
tion given  our  laws  governiug  cities  and  vil- 
lagea  as  Is  shown  In  Carson  v.  City  of  Gene- 
see, we  must  conclude  that  tbe  village  of 
Sand  Point  has  complete  and  exclusive  con- 
trol over  the  bridge  crossing  Sand  creek  with 
tbe  duty  Imposed  upon  it  by  law  of  kpe|)iug 
it  in  repair  and  at  all  times  safe  and  con- 
venient for  the  accommodation  of  tbe  travel- 


ing public.  Since  we  have  reached  this  con- 
clusion, the  question  arises  as  to  who  would 
be  liable  for  any  damage  or  Injury  resulting 
from  an  accident  caused  by  the  erection  of 
the  building  of  respondent  in  close  proximity 
to  said  bridge  and  connecting  therewith  by  a 
platform.  In  our  view  of  the  law  the  vil- 
lage Is  responsible  for  the  condition  of  this 
bridge  and  any  and  everything  connected 
therewith.  In  case  an  injury  should  occur 
to  any  one  resulting  from  an  accident  occa- 
sioned by  the  construction  of  the  platform 
connecting  with  the  bridge.  If  it  could  be 
shown  that  the  accident  occurred  on  the 
right  of  way  or  street  of  appellant,  under 
our  holding  in  Carson  v.  City  of  Genesee, 
the  city  could  be  made  to  resiwnd  in  dam- 
ages, and  we  have  no  disposition  to  change 
the  construction  given  our  laws  governing 
the  questions  involved  in  that  case  and 
this. 

We  think  the  demurrer  should  have  been 
overruled.  The  judgment  is  reversed,  and 
cause  remanded  to  the  lower  court  for  such 
further  proceedings  as  is  consistent  with  this 
opinion.    Costs  awarded  to  appellant. 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 


SnEPHARD  et  ux.  v.  COEUR  D'ALENE 

LUMBER  CO.,  Limited. 

(Supreme  Court  of  Idaho.    Dec.  4,  1905.) 

Appeal— CoBPORATioN— Mistaken    I  dentitt 
— Mistake  in    FiNDiNfrs— Uemasd. 

Where  an  action  was  commenc*^  and  pro- 
secuted to  judgment  against  a  domestic  cor- 
poration named  the  "Ooeur  d'Alene  Lumber 
Company,  Limited,"  but  in  tbe  findings  it  it) 
recited  that  tbe  defendant  is  a  Wa^liington 
corjwration,  and  throughout  the  findings  aud 
judgment,  where  the  defendant  is  named,  the 
word  "Limited"  is  omitted,  and  an  appeal  is 
taken  from  such  judgment  by  a  foreign  cor- 
poration organized  under  the  laws  of  the  state 
of  Wa.shington  and  named  the  "Coeur  d'Alene 
Lumber  Company,"  and  at  the  hearing  on  ap- 
peal the  plaintiff  and  respondent  admits  and 
shows  that  the  interchange  of  names  and  find- 
ing that  defendant  was  a  foreign  corporation 
was  a  mistalce  or  clerical  error,  held,  that  the 
cause  must  be  remanded  to  the  trial  court, 
with  instructions  to  correct  and  modify  the 
findings  and  judgment,  so  that  the  decree  may 
run  against  the  true  defendant. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Kootenai  Coun- 
ty; R.  T.  Morgan,  Judge. 

Action  by  (Jeorge  A.  Shephard  and  wife 
against  tbe  Coeur  d'Alene  Lumber  Company. 
I.iimlted.  Judgment  for  plaintiffs,  aud  de- 
fendant ap|)eals.     Modified. 

McCIear  &  Burgan,  for  appellant  Ca»as. 
L.  Heitinan,  for  resjwndents. 

AILSHIE,  J.  This  is  a  novel  case  of  mis- 
taken Identity — novel  because  the  bewildered 
refugees,  t\vo  soulless  corporations  of  diverse 
origin,  In  their  flight  from  a  decree  in 
equity  (a  thing  abhorred  by  corporations),  be- 
came  so  completely  le!»t,ln^^h^^y^g  ^^ 
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names  that  the  plaintiff  has  been  thence  ever 
wont  to  turn  the  restraining  clauseH  of  her 
decree  upon  the  twain  with  but  a  single 
name,  so  indiscriminately  that  they  are  driv- 
en hither  to  tell  their  story.  Now  the  thing 
Heems  to  have  happened  in  this  way :  There 
exists  by  the  Lake  Coeur  d'Aleue,  In  the 
county  of  Kootenai,  a  corporation  bom  of 
the  laws  of  the  state  of  Idaho  and  named 
the  "Coeur  d'Alene  Lumber  Company,  Lim- 
ited." This  corporation  In  the  year  190.3. 
not  content  alone  with  its  own,  claimed  and 
asserted  that  it  owned  the  lands  of  Ilulda 
Shephard,  but  to  pay  heed  to  such  a  claim  she 
flatly  refused.  On  the  contrary,  she  drew 
her  bill  and  prosecuted  an  action  to  quiet  her 
title.  It  happened  about  this  time  there 
came  Into  existence  under  the  laws  cf  the 
state  of  Washington  another  corporation, 
named  the  "Coeur  d'Alene  Lumber  Com- 
pany." The  defendant  failed  to  answer  the 
plalntifTs  complaint,  and  proofs  were  ten- 
dered and  findings  and  decrees  were  made 
and  entered.  By  the  fourth  finding  defend- 
ant Is  declared  to  be  a  "corporation  duly 
created,  organized,  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Wash- 
ington." Throughout  the  findings  and  detTee 
the  defendant  Is  named  the  "Coeur  d'Alene 
Lumber  Company."  While  the  action  was 
commenced  against  the  Idaho  corporation, 
this  appeal  Is  taken  by  the  Washington  cor- 
poration. This  W'ashlngton  progeny  of  stat- 
ute law  charges  that  it  should  not  be  visited 
by  the  transgression  of  a  stranger,  that  it 
has  never  had  Its  day  in  court,  and  that  it 
has  been  mistaken  for  the  real  defendant. 
The  Idaho  corijoration  seems  content,  and 
does  not  appear  in  this  court. 

Respondent  Hulda  Shephard  has  moved  to 
dismiss  the  appeal  on  the  grounds  that  notice 
thereof  was  not  served  on  the  real  defend- 
ant, the  Idaho  corporation.  Respondent  ap- 
pears anxious  to  see  both  of  these  name- 
sakes, unmask  and  reveal  their  Identity  in 
court  Appellant  tells  us,  however,  that  It 
came  into  existence  under  the  persuasive 
influence  of  the  Washington  statutes  and  that 
it  has  no  longing  to  resiMnd  to  any  Idaho 
decrees.  This  reluctance  undoubtedly  comes 
from  Its  residence  In  Spokane,  where  so  many 
of  its  kind  exist  with  much  ease  and  plead 
nonresldence  in  Idalio  courts  without  an 
effort  At  the  argument  counsel  for  respond- 
ent admitted  that  the  finding  that  defendant 
Is  a  Washington  corporation  was  a  mistake. 
Possibly  there  was  an  attraction  about  the 
Washington  corporation,  "Coeur  d'Aleue 
Lumber  Company,"  from  the  fact  that  It  was 
not  "limited."  Appellant's  brief  and  argu- 
ment seem  to  have  set  respondent  at  ease 
on  that  score,  and  her  counsel  has  filed  a 
motion  to  hare  the  findings  and  Jiidgmeut  so 
corrected  as  to  make  the  decree  run  against 
the  "Limited"  coriwration  of  Idaho,  the  real 
defendant.  This  we  could  not  do,  if  we 
should  sustain  the  motion  to  dismiss,  which. 
Indeed,  we  think  was  well  taken.    Since  this 


latter  motion  has  been  made,  however,  we 
have  concluded  tliat  we  might  be  able  to 
reach  a  conclusion  In  the  case  satisfactory 
to  both  sides — a  conclusion  as  unusual  as  this 
case  is  novel. 

We  will  remand  the  case,  with  direction 
to  the  trial  court  to  correct  and  modify  the 
findings  and  judgment  so  that  the  same  will 
run  against  the  Coeur  d'Alene  Lnml>cr  Com- 
pany, Limited,  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of 
Idaho.  Appellant  will  be  awarded  costs  of 
appeal,  which  shall  only  include  30  pages  of 
transcript  and  brief. 

STOCKSLAGER,  C.  J.,  and  SULLIVAN,  J., 
concur. 


ABRAMS  v.  WHITE  et  al. 
(Supreme  Court  of  Idaho.    Nov.  28.  1905.) 

1.  Courts  —  Exclusive  Jukisdiction  —  Set- 
tlement OF  Decedent's  EJbtate— Pbobatb 
Courts. 

The  probate  courts  of  this  state  have  ex- 
clusive jurisdiction  of  the  settlement  of  estates 
of  deceased  persons,  subject  to  appeal  to  the 
district  court  for  review  of  any  proceeding 
had  therein. 

2.  Same— Remedy  in  EIquity— Fraud. 

Equity  will  not  lend  its  aid  in  an  original 
proceeding  in  the  di«triot  court,  unless  It  is 
shown  that  fraud  has  been  prepetrated  in  the 
probate  court.  The  particular  act  and  thing 
constituting  the  fraud  must  be  definitely  and 
positively  alleged,  and  that  the  party  is  without 
remed}-  elsewhere  than  in  a  court  of  equity. 

3.  Same— Demurrer. 

A  demurrer  will  be  sustained  to  a  com- 
plaint In  equity  that  fails  to  allege  fraud  in 
the  probate  court,  and  also  show  the  neces- 
sity for  the  prosecution  of  the  action  in  the 
court  of  equity. 
(Syllabus   by   the   Court.) 

Appeal  from  District  Court,  Nez  Perce 
County;  E.  C.  Steele,  Judge. 

Action  by  Sarah  Z.  Abrnms  against  Eliza- 
beth White  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

F.  D.  Culver,  for  appellant  I.  N.  Smith 
and  Cbas.  L.  McDonald,  for  respondents. 

STOCKSLAGER,  C.  J.  This  case  Is  be- 
fore us  on  appeal  from  the  district  court  of 
Nez  Perce  county.  Plaintiff  filed  her  com- 
plaint, to  w^blcb  an  answer  was  filed  by  some 
of  the  defendants.  Afterward  plaintiff  had 
permission  to  amend  her  complaint,  which 
was  done,  and  thereafter  demurrers  were 
filed  by  all  of  the  defendants;  the  only  one 
appearing  In  the  record  being  that  of  defend- 
ant Elizabeth  White,  which  is  as  follows: 
"(1)  That  the  said  complaint  shows  upon  its 
fact  that  there  is  a  misjoinder  of  the  parties 
defendant  in  this,  that  Chas.  L.  McDonald 
is  improperly  united  as  a  party  defendant 
In  said  cause.  (2)  Tliat  there  Is  a  misjoinder 
as  to  parties  defendant  herein.  In  this,  that 
Chas.  G.  Kress  Is  improperly  joined  in  the 
above  cause  as  a  party  defendant  (3)  That 
there  Is  a  misjoinder  as  to  part^^s^^ajQ 
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herein,  In  this,  that  Chas.  G.  Kress,  as  ad- 
ministrator with  the  will  annexed  of  the  estate 
of  John  M.  Sllcott,  deceased.  Is  Improperly 
joined  as  a  party  defendant.  (4)  That  the 
said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  this 
defendant.  (5)  That  said  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action."  The  demurrers  of  the  defendants 
■w1h>  were  regularly  served  were  argued  and 
submitted  to  the  court,  and  on  the  27th  day 
of  July,  1905,  the  court  made  and  caused  to 
be  entered  of  record  an  order  sustaining  the 
demurrers  and  Judgment  ordered  and  en- 
tered In  favor  of  defendants  for  costs.  From 
this  judgment  an  appeal  is  taken. 

A  motion  was  submitted  to  this 'court  to 
dismiss  this  appeal  for  the  following  rea- 
sons: "That  the  notice  of  appeal  notifies 
that  there  will  be  more  than  one  appeal 
taken,  and  that  the  bond  on  appeal  is  con- 
ditioned for  the  payment  of  a  single  $300 
under  the  statutory  penalties  and  obligations, 
and  that  said  bond  Is  uncertain  and  amblg- 
iMuB  In  that  it  does  not  state  from  or  to 
which  appeal  it  is  conditioned."  The  notice 
follows :  "Please  take  notice  that  the  above- 
named  plaintlCf  appeals  to  the  Supreme 
Court  of  the  state  of  Idaho,  from  that  cer- 
tain decision  and  order  sustaining  defend- 
ant's demurrers  to  plaintiff's  amended  com- 
plaint, and  from  the  Judgment  of  dismissal 
of  the  said  district  court  and  the  whole  there- 
of, entered  herein  on  the  27th  day  of  July, 
1005,  In  favor  of  said  defendants  and  against 
said  plaintiff."  This  court  has  repeatedly 
held  that,  where  the  notice  provided  for  two 
appeals,  such  as  an  appeal  from  the  Judg- 
ment and  an  order  overruling  a  motion  for  a 
new  trial,  or  any  other  iappealable  order,  and 
but  one  bond  was  given  in  the  statutory 
form  and  amount  without  particularly  speci- 
fying whether  the  appeal  was  from  the  Judg- 
ment or  order,  a  motion  to  dismiss  the  ap- 
peal would  be  sustained.  In  this  case,  how- 
ever, there  was  but  one  appeal  to  be  taken, 
and  that  was  from  the  Judgment  on  the  order 
sustaining  the  demurrers  to  the  complaint; 
and,  whilst  the  notice  says  the  appeal  will 
be  from  the  order  and  the  Judgment,  and  the 
whole  thereof,  that  part  with  reference  to 
the  order  will  be  treated  as  surplusage  only, 
and  does  not  affect  the  bond  on  appeal  from 
the  Judgment.    The  motion  is  denied. 

Counsel  for  appellant  urges  that  the  court 
on  its  own  motion  "arrogated  to  Itself  the 
statutory  privilege  of  holding  against  plain- 
tiff on  the  grounds  of  want  of  Jurisdiction, 
which  seldom  is,  and  never  should  be.  In- 
voked upon  the  court's  own  motion,  unless 
nnqnestione<l  and  conclusive."  We  cannot 
give  our  assent  to  this  contention.  If  the 
court  is  satisfied  from  former  decisions  of 
this  court,  or  from  any  well-founded  reason, 
that  it  Is  without  Jurisdiction  to  hear  and 
decide  the  questions  presented  by  the  plead- 
ings, it  becomes  the  duty  of  the  court  to  re- 
fuse to  try  the  case,  and  thus  possibly  save 


large  expence  to  all  parties  to  the  litigation. 
This  rule  has  its  foundation  in  equity,  and 
it  Is  upon  the  assumption  that  it  is  better  to 
have  the  Lssues  settled  by  the  appellate  court 
before  the  expense  of  a  trial,  than  to  take 
the  entire  case  up  after  trial,  and  after  large 
expenditures  have  been  Incurred.  With  this 
view  of  the  case  as  It  Is  presented  to  us,  the 
only  question  we  will  examine  and  determine 
is,  whether  the  court  had  Jurisdiction  to  try 
the  Issues  as  presented  by  the  pleadings; 
that  Is,  the  complaint  and  demurrers,  and 
whether  the  demurrers  were  properly  sus- 
tained. If  the  court  was  without  Jurisdic- 
tion, then  It  was  not  only  its  right  but  duty 
to  so  declare  and  refuse  to  try  the  case. 
It  win  be  observed,  however,  that  the  court 
did  not  arbitrarily  refuse  to  entertain  Juris- 
diction. It  is  shown  by  the  order  sustaining 
the  demurrers,  to  wit:  "  •  •  »  xhe  court 
having  heard  the  arguments  pro  and  con 
thereon,  and  having  asked  for  arguments  on 
the  point  of  Jurisdiction  of  this  court  to  bear 
and  determine  this  case,  and  the  said  point 
having  been  argued,  and  the  court  having 
been  fully  advised  in  the  premises,  It  is  now 
considered  and  ordered  that  the  said  demur- 
rers, and  each  thereof,  be  sustained,  as  the 
court  has  no  Jurisdiction  of  the  above-entitled 
cause.  »  »  »  "  We  are  not  advised  of  the 
contents  of  the  demurrer  of  defendant 
McDonald  or  defendant  Chas.  6.  Kress,  or 
any  of  the  other  defendants  to  the  action, 
and  do  not  know  whether  the  question  of 
Jurisdiction  was  raised  in  either  of  them  or 
not  Want  of  Jurisdiction  is  one  of  the 
grounds  of  demurrer  provided  for  by  our 
statute,  and  it  seems  the  court  requested  an 
argument  on  this  particular  question.  If 
we  are  to  follow  Clark  v.  Rossier  et  al.,  re- 
ported in  78  Pac.  358,  then  the  demurrer 
that  the  "complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action"  was 
good,  and  should  have  been  sustained,  and, 
if  the  court  erroneously  founded  his  ruling 
on  an  improper  foundation,  it  would  not 
benefit  the  plalntiflT. 

We  do  not  wish  to  be  understood  as  inti- 
mating that  the  court  did  improperly  decide 
the  question  of  demurrer,  as  the  record  is  not 
suffltrient  to  give  us  this  information.  We 
can  see  no  reason  why  the  rule  announced 
in  Clark  v.  Rossier  et  al.,  supra,  should  not 
be  followed  In  this  case.  It  may  be  true, 
as  insisted  by  learned  counsel  for  appellant, 
that  a  gross  injustice  has  been  done  his 
client,  but  the  statute  provides  a  remedy  for 
all  errors  of  the  probate  and  Justices'  courts 
by  appeal  to  the  district  court  It  may  also 
be  said  that  errors  and  mistakes  in  the  pro- 
bate court  may  be  corrected  by  proper  pro- 
ceedings in  that  court  and,  if  not  corrected 
there,  an  appeal  may  be  taken  to  the  dis- 
trict court,  and  from  there  to  this  court. 
EJquity  will  not  lend  its  aid  where  no  eftort 
is  shown  to  have  been  made  In  the  court  of 
original  Jurisdiction,  and  the  fact  that  a  par- 
ty has  permitted  the  statutory  time  to  run 
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against  an  appeal  is  not  sufficient  to  autlior- 
Ize  a  court  of  equity  to  assume  Jurisdiction. 
It  may  also  be  said  that,  wbere  there  is  an 
attempt  to  charge  fraud,  tbe  particular  act 
and  thing  constituting  such  fraud  must  be 
pointed  out  It  is  not  sufficient  to  allege 
that  tbe  plaintiCT  was  absent  at  each  and  all 
of  said  sales  and  at  the  presentation  and 
allowance  of  each  of  said  accounts,  and  that 
she  had  no  knowledge  of  tbe  manner  in 
which  said  estate  was  being  administered 
until  recent  date,  the  latter  part  of  Decem- 
ber, 1904,  and  bad  therefore  relied  fully  ui>- 
on  her  said  attorney  to  protect  her  Interest 
In  said  estate.  There  Is  no  fraud  alleged 
here.  Another  allegation  Isr  "That  the  or- 
der of  sale  of  the  above-described  property 
was  obtained  by  said  defendants  from  said 
probate  court  by  wrongfully,  falsely,  and  un- 
lawfully representing  that  said  Elizabeth 
White'  was  tbe  executrix  of  said  estate  of 
bavid  M.  White,  deceased,  and  that  the  es- 
tate of  said  John  M.  Sllcott,  deceased,  was 
indebted  to  said  estate,  •  •  * "  Certain- 
ly no  fraud  alleged  here.  Again:  "This 
plaintiff  alleges  that  said  claim  was  pre- 
sented by  said  defendants,  Elizabeth  White 
and  Charles  L.  McDonald,  without  authority 
to  receive  payment  thereof,  without  authori- 
ty to  receipt  for  the  same,  and  that  the  said 
Elizabeth  White  and  Chas.  L.  McDonald  well 
knew  that  the  said  FMlzabetb  White  was  not 
the  executrix  of  said  estate  or  antborized  to 
present  said  claim  or  to  receive  the  payment 
thereof,  and  knew  that  there  was  no  legal 
representative  of  said  estate,  or  any  person 
authorized  to  present  said  claim  or  to  receive 
the  payment  thereof."  We  find  no  fraud 
pointed  out  in  any  of  these  allegations,  nor 
do  we  find  anywhere  In  the  complaint  an  al- 
legation that  comes  within  tbe  rule  for  alleg- 
ing fraud.  If  any  of  the  wrongs  complained 
of  by  plaintiff  were  committed  by  any  of  the 
defendants,  she  doubtless  has  a  remedy  other 
than  tbe  one  sought  to  be  enforced  in  this 
action. 

The  judgment  is  affirmed,  with  costs  to 
respondent. 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 


WHITMAN  T.  MoCOMAS. 
(Supreme  Court  of  Idaho.    Dec.  20,  1905.) 

1.  Ejectment— Admission  and  Rejection  of 
bvide.nce. 

On  the  trial  of  an  ejectment  CRPe,  the  eonrt 
should  admit  all  testimony  offered  by  the  plain- 
tiff tending  to  prove  his  poKseHsion. 

[Ed.  Note. — For  coses  in  point,  see  vol.  17, 
Cent.  Dig.  Ejectment,  f  278.] 

2,  TBIAI/— INSTBUCTIONS. 

No  instrnctions  should  be  given  to  the 
jury,  except  those  incliidinR  the  Inw  applicable 
to  the  facta  of  tiie  case  as  shown  by  the  evi- 
dence, and  the  general  principles  of  law  govern* 
ing  the  case. 
(Syllabus  by  tbe  Court.) 

Appeal  from  District  Court,  Idaho  Coun- 
ty;  E.  C.  Steele,  Judge. 


Action  by  R.  C.  Whitman  against  Jesse  B. 
McComas.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

L.  Vineyard  and  T.  H.  Bartlctt  for  ap- 
pellant   W.  N.  Scales,  for  respondent 

SULLIVAN,  J.  This  Is  an  action  In  eject- 
ment, and  Involves  tbe  right  to  the  possession 
of  tbe  N.  E.  %  of  the  8.  B.  V*  of  section  27, 
T.  SO  N.,  range  4  E.,  in  Idaho  county;  tiie 
same  being  included  In  what  is  referred  to  in 
tbe  record  as  the  "W.  F.  Smith  Ranch." 
United  States  survey  of  said  land  was  bat 
recently  extended  over  it  The  complaint 
contains  ttie  usual  allegations  of  a  complaint 
in  ejectment  and  Judgment  for  possession  is 
prayed  for  with  damages.  Tbe  answer  Is  a 
specific  dMilal  of  tbe  allegations  of  tbe  com< 
plaint  Tbe  cause  was  tried  by  tbe  court 
With  a  Jui-y,  which  resulted  In  a  verdict  for 
tbe  defendant,  and  Judgment  was  entered 
accordingly.  Tbe  aptieal  is  from  the  Judg- 
Blent  Numerous  errors  are  assigned,  goiuff 
to  the  admission  and  the  rejection  of  certain 
testimony,  and  the  rejection  and  giving  of 
certain  instructions  to  tlte  Jury.  It  api)eara 
from  the  evidence :  That  tbe  appellant  and 
one  M.  S.  McMurry  were  partners  as  early  as 
December,  1902,  and  that  such  partnership 
was  formed  for  tbe  purpose  of  procuring  title 
to  certain  land.  Including  the  laud  in  ques- 
tion, situated  in  Idaho  county,  and  raising 
stock  thereon.  At  that  time  the  aiH'ellant 
and  said  McMarry  were  residents  of  tbe 
state  of  Montana.  McMurry  went  into  Idaho 
county,  Idaho,  for  the  purpose  of  procuring 
a  stock  ranch  for  said  partnership,  and  It  ap- 
pears from  tbe  evidence  that  lie  purchased 
what  Is  known  and  referred  to  in  the  record 
as  the  "W.  B".  Smith  Ranch,"  which  Includes 
the  40  acres  in  dispute,  and  took  a  convey* 
ance  of  said  Smith  rancb  In  bis  own  name 
and  other  lands.  That  some  time  in  the 
spring  of  1003  the  resi>ondeut  who  Is  the 
nephew  of  said  McMurry,  purchased  an  ad- 
joining ranch  known  as  tbe  "Bowen  Ranch." 
and  it  appears  that  tbe  appellant  and  re- 
spondent and  said  McMurry  agreed  to  and 
did  fence  a  large  tract  of  land  consisting  of 
about  480  acres.  Including  tbe  W.  F.  Smith 
ranch,  a  part  of  the  Bowen  ranch,  and  other 
laud.<<.  It  appears  that  Whitman  first  came 
to  the  land  In  dispute  In  April,  1903,  remained 
a  day  or  two,  returned  to  Montana,  and 
again  returned  to  Idaho  in  May,  1903,  and 
remained  there  until  tbe  following  October, 
when  he  went  to  Montana  and  returned  to 
Idaho  in  April,  1004.  Said  partnership  waa 
dissolved  about  April,  1904,  and  under  tbe 
dissolution  agreement  said  McMurry  con- 
veyed whatever  title  he  had  In  said  W.  P. 
Smith  ranch  to  the  appellant.  Tbe  deed  of 
conveyance  Is  dated  the  22d  day  of  April, 
1004,  and  was  signed  and  acknowledged  on 
tbat  date.  It  was  witnessed  by  tbe  respond- 
ent J.  B.  ilcComas.  Counsel  for  api>ellant 
on  tbe  trial  offered  that  deed  In  evidence,  and 
on  objection  by  counsel  for  the  iQ«i^^ut> 
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the  court  excluded  It  By  that  deed  McMurry 
conveyed  to  appellant  all  of  his  right,  title, 
and  Interest  of  every  kind  or  nature,  as  stated 
in  the  deed,  to  wit:  "In  and  to  my  squat- 
ter's right  and  location  and  possession,  on  a 
certain  one-fourth  section  of  land,  including 
160  acres  of  land  known  as  the  *W.  F.  Smith 
Banch,'  lying  in  the  Clearwater  Meadows, 
which  said  IGO  acres  of  land  being  bounded 
on  the  north  and  east  by  Jesse  McComas' 
and  on  the  south  by  Miss  Cora  McMurry's 
place.  ♦  •  • "  At  the  same  time  counsel 
for  plaintiff  offered  a  quitclaim  deed  of  the 
same  premises  from  the  said  W.  F.  Smith  to 
the  said  McMurry. .  Those  deeds  were  offered 
for  the  purpose  of  laying  the  foundation  to 
show  tliat  plaintiff  had  deralgned  his  title  to 
the  right  of  the  posses.sion  to  the  land  in  dis- 
pute in  this  action  through  them.  We  tUlnk 
the  court  erred  in  excluding  said  deeds.  The 
object  and  purpose  of  counsel  In  offering 
them  was  to  show  that  whatever  title  appel- 
lant had  to  the  land,  and  his  right  to  posses- 
sion thereof,  he  procured  through  those  deeds, 
and  that  he  went  Into .  possession  under  the 
title  deraigned  through  them.  The  land  was 
at  that  time  a  part  of  the  public  domain,  and 
had  not  yet  been  surveyed,  and  no  segregation 
of  It  had  been  made'  by  entering  it  under  any 
of  the  land  laws  of  the  United  States.  The 
relevancy  of  that  evidence  Is  clearly  apparent. 

McMurry  testified  as  a  witness  on  behalf 
of  the  respondent  and  testified  that  he  had 
released  the  40  acres  In  dispute  to  the  re- 
spondent McComas  In  the  spring  of  1903,  and 
that  he  released  It  by  and  with  the  consent 
of  the  appellant;  while  the  appellant  testi- 
fied that  respondent  never  released  it  with 
appellant's  consent,  or  at  all.  And  the  fact 
that  be  executed  said  deed  of  April  22,  1904, 
conveying  said  Smith  ranch  to  the  appellant, 
particularly  describing  it,  and  that  said  deed 
was  witnessed  by  the  defendant  McComas, 
was  a  circumstance  tending  to  support  the  evi- 
dence of  the  appellant.  For,  If  the  40  acres  in 
dispute,  which  is  conceded  to  be  a  part  of  the 
W.  F.  Smith  ranch,  had  been  abandoned  and 
turned  over  to  McComas  In  March  or  April, 
1903,  why  did  McCurry  convey  the  W.  F. 
Smith  ranch  to  appellant  without  excluding 
the  40  acres  In  dispute?  And  why  did  the  de- 
fendant McComas  witness  said  deed  of  con- 
veyance about  a  year  after  he  claims  to  have 
taken  possession  of  the  disputed  40-acre 
tract  as  bis  own?  It  seems  to  us  that  this 
l8  a  strong  circumstance  supporting  the  testi- 
mony of  the  appellant,  and  is  a  circumstance 
that  the  appellant  bad  a  right  to  have  placed 
before  the  jury.  There  is  a  conflict  in  the 
evidence  in  this  case,  and,  If  the  fact  that 
McMurry  conveyed  the  Smith  ranch  to  the 
appellant  more  than  a  year  after  he  claimed 
to  have  turned  the  40  In  dispute  over  to  the 
defendant,  and  the  deed  witnessed  by  de- 
fendant had  been  presented  to  the  Jury,  we 
are  not  able  to  say  that  their  verdict  would 
hare  been  in  favor  of  the  defendant 

Counsel  for  respondent  states  in  Uis  brief 
that  the  deed  from  McMurry  to  the  appellant. 


which  was  offered  In  evidence  by  the  appel- 
lant, was  rejected  by  the  court  as  Incompe- 
tent and  irrelevant;  but,  regardless  of  that 
fact  he  consented  that  It  should  be  Intro- 
duced In  evidence,  or  that  he  himself  intro- 
duced it  and  that  it  was  read  to  the  jury, 
and  that  plaintiff's  said  Exhibit  B  is  the 
same  as  defendant's  Exhibit  3  (folio  233  of 
the  transcript).  It  appears  that  the  counsel 
has  gotten  the  exhibits  mixed  In  his  mind,  as 
plaintiff's  Exhibit  B  was  a  quitclaim  deed 
from  W.  F.  Smith  to  one  M.  S.  McMurry. 
Defendant's  Exhibit  A  was  a  quitclaim  deed 
from  said  McMurry  to  the  appellant  and  the 
only  Indication  we  have  In  the  transcript 
that  the  defendant  ever  offered  a  paper  mark- 
ed defendant's  Exhibit  3  Is  that  the  transcript 
contained  the  quitclaim  deed  from  McMurry 
to  the  appellant  under  the  caption  of  "De-' 
fendant's  Exhibit  3."  We  have  carefully 
searched  the  transcript  to  find  whether  plain- 
tiff's Exhibit  A  was  ever  Introduced  in  evi- 
dence, or  tliat.the  defendant  ever  Introduced 
said  exhibit  as  bis  Exhibit  3,  and  have 
failed  to  find  that  defendant  ever  introduced 
said  exhibit  However,  said  quitclaim  deed 
from  McMurry  to  the  appellant  was  ruled 
out  by  the  court  when  crflered  by  counsel 
for  the  appellant  on  the  objection  of  counsel 
for  the  respondent  as  irrelevant,  incompetent 
and  immaterial,  and  the  record  does  not 
show  that  It  was  ever  offered  by  the  plaintiff 
or  admitted  in  evidence  on  behalf  of  the  re- 
spondent. After  that  deed  had  been  rejected 
by  the  court  in  the  presence  of  the  Jury  as 
Incompetent  irrelevant  and  immaterial,  and 
thus  discredited,  the  introduction  of  it  by 
the  defendant  would  not  cure  the  error  made 
by  the  ruling  of  the  court  in  the  presence  of 
the  Jury.  The  respondent  had  a  right  to 
prove  his  case  in  an  orderly  way,  and  not  by 
the  grace  of  respondent's  counsel.  That  evi- 
dence had  been  condemned  by  the  court,  held 
Immaterial,  and  rejected.  Under  that  state 
of  facts  it  would  not  be  fair  to  the  appellant 
to  permit  counsel  for  the  respondent  to  say 
to  the  Jury,  "Although  this  evidence  Is  In- 
competent and  has  been  rejected  by  the  court 
as  Irrelevant  I  will  introduce  It"  Under 
those  circumstances,  the  Jury  would  pay  no 
attention  to  the  evidence  whatever.  Errors 
of  this  kind  cannot  be  cured  in  that  way. 

The  record  shows  that  the  appellant  fur- 
nished the  money  to  McMurry  with  which 
he  bought  said  W.  F.  Smith  ranch,  and.  If 
the  testimony  of  the  plaintiff  be  true,  McMur- 
ry is  attempting  to  perpetrate  a  fraud  upon 
his  former  partner  by  testifying  that  he  had 
turned  said  40  acres  over  to  his  nephew 
about  a  year  prior  to  the  time  of  the  dis- 
solution of  the  partnership,  and  prior  to  his 
conveying  it  by  deed  to  his  former  partner, 
the  appellant  It  was  error  for  the  court 
to  exclude  the  testimony  of  plaintiff  to  the 
effect  that  he  entered  into  possession  of  the 
land  in  dispute  under  and  by  virtue  of  said 
deeds  of  conveyance.  While  It  Is  true  that 
the  evidence  was  not  sufficient  to  show  tha^ 
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the  plaintiff  bad  remained  In  possession  of 
the  land  in  dispute  as  late  as  the  fall  of 
1904,  when  he  was  forcibly  driven  from  it 
with  a  gun  by  the  respondent,  there  is  erl- 
dence  to  show  that  he  went  Into  the  posses- 
sion of  the  said  premises  lawfully,  and  then 
it  devolved  upon  him  to  show  that  be  contin- 
ued In  possession  thereof.  The  disallowance 
of  tbis  evidence  no  doubt  prejudiced  the 
plaintlfTs  case  and  perhaps  misled  the  Jury, 
and  it  was  error  for  the  court  to  reject  it 

Coimsel  for  api>ellant  offered  in  evidence 
the  notice  and  claim  of  a  possessory  right 
dated  November  4,  1904,  made  under  the 
statutes  of  this  state,  and  on  objection  of 
counsel  for  the  defendant  the  court  exclud- 
ed it  Tbis  action  of  the  court  is  assigned 
as  error.  It  is  alleged  in  the  complaint  that 
on  the  3d  day  of  November,  1904,  the  plain- 
tiff was  lawfully  possessed  of  said  tract  of 
land,  and  that  the  defendant  about  2  o'clock 
p.  m.  of  that  day  entered  Into  the  possession 
of  the  said  premises  and  ousted  the  plaintiff. 
As  the  appellant  thus  admits  that  he  was 
ousted  from  said  premises  on  the  3d  day  of 
November,  1904,  a  claim  of  possessory  right 
made  and  filed  on  November  4,  1904,  would 
not  be  competent  evidence  in  the  case.  The 
court  did  not  err  in  rejecting  that  notice. 

Over  the  objection  of  counsel  for  the  ap- 
pellant, the  court  allowed  the  resixindent 
to  testify  to  conversations  between  himself 
and  McMurry  relative  to  McMurry  allowing 
the  defendant  to  take  possession  of  the  dis- 
puted forty,  which  conversations  were  not  In 
the  presence  of  the  appellant  This  was 
clearly  error,  for  no  conversations  between 
the  defendant  and  McMurry,  not  had  in  the 
presence  of  tbe  appellant,  could  bind  the  ap- 
pellant The  court  erred  in  admitting  such 
conversation. 

McMurry  testified  that  he  released  the 
40  in  dispute  to  the  respondent  In  Feb- 
ruary or  March,  1903,  and  that  he  notified 
bis  partner,  Whitman,  by  letter,  of  that  fact 
We  have  in  the  record  said  letter  from  Mc- 
Murry to  Whitman,  dated  March  2,  1903, 
In  which  he  says,  among  other  things:  "He 
[referring  to  defendant]  wants  us  to  let  him 
have  the  forty  that  joins  him  on  the  west  and 
we  take  the  forty  I  spoke  about  on  tbe  plat. 
If  he  could  get  It  that  way,  he  would  take  It, 
and  I  would  rather  see  him  get  it  than  some 
one  else,  but  I  told  bim  that  I  couldn't  make 
a  trade  of  that  kind  at  present  but  I  told  him 
I  would  let  him  claim  that  forty  and  I  would 
claim  the  other  and  then  when  we  got  our 
deeds  we  could  transfer,  you  see  he  can't  take 
tbe  other  forty  for  it  doesn't  join  his  place." 
This  excerpt  from  that  letter  clearly  indicates 
what  McMurry  had  in  mind  at  that  time, 
and  it  was  not  that  he  would  release  this  40 
to  his  nephew,  but  "would  let  him  claim 
that  forty,"  and  after  getting  title  from  the 
government  they  would  transfer  to  each  other 
— McComas,  the  tract  in  dispute,  to  McMurry, 
and  McMurry,  the  Camas  40  to  McComas. 

The  giving  of  certain  instructions  are  as- 


signed as  error.  That  part  of  the  instruc- 
tions (commencing  at  folio  312)  as  follows, 
"And.  if  tbe  said  McMurry  and  tbe  said 
McComas  agreed,"  etc.,  to  and  Including 
that  part  of  folio  316,  ending  witb  these 
words,  to  wit,  "In  the  actual  posses- 
sion of  the  land  In  dispute,"  is  clearly  er- 
roneous under  tbe  facts  of  this  case,  as  the 
evidence  clearly  shows  that  McMurry  notified 
McComas  that  Whitman  was  interested  In 
that  land  witb  him,  and  that  he  could  not 
make  the  change  without  Whitman's  consent 

Tbe  refusal  to  give  tbe  requests  of  the 
plaintiff  numbered  2,  3,  4,  and  5  is  assigned 
as  error.  They  each  retec  to  and  are  appli- 
cable to  the  evidence,  and  It  was  error  for 
tbe  court  to  refuse  them.  Much  stress  Is  laid 
by  counsel  for  the  appellant  upon  the  fact 
that  the  respondent  had  done  certain  plow- 
ing and  cut  certain  bay  on  the  land  in  dispute. 
The  testimony  of  tbe  appellant  tends  to  show 
that  that  was  done  under  an  arangement 
and  an  agreement  with  the  respondent 
whereby  he  was  to  have  the  grain  raised  on 
the  plowed  land,  and  the  bay  cut  thereon  was 
simply  an  exchange  of  hay,  and  tbe  fifth  re- 
quest above  referred  to  applied  to  that  state 
of  facts  and  was  tbe  law  applicable  thereto. 

The  judgment  is  reversed,  and  a  new  trial 
granted.  Costs  of  this  appeal  are  awarded 
to  the  appellant 

8T0CKSLAGER,  a  J^  and  AILSHIE,  J„ 
conctir. 


RICHARDSON  et  al.  v.   RUDDT  et  al. 
(Supreme  Court  of  Idaho.    Dec  19,  1905.) 

1.  Partition— Rbfebees'  REPOirr— Confirma- 
tion. 

Where  it  is  shown  that  the  report  of  the 
reforoes  appointed  to  partition  real  estate  is 
unjust  and  inequitable,  it  should  be  set  aside. 

2.  Same. 

Where  it  is  shown  that  the  referees  have 
not  compliod  with  tbe  order  of  the  court  in 
making  such  partition,  their  report  should  be 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Idaho  County; 
E.  C.  Steele,  Judge. 

Action  by  A.  C.  Richardson  and  others 
against  Richard  Ruddy  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Reversed. 

Geo.  W.  Tannahlll  and  James  De  Haven, 
for  appellants.  Clay  McNamee  and  (Jeo.  W. 
Goode,  for  resi)ondents. 

SULLIVAN,  J.  This  Is  an  action  brought 
under  the  provisions  of  title  10,  c.  5,  of  the 
Revised  Statutes  of  Idaho  of  1887,  for  tlie 
partition  of  certain  real  estate  lying  In  Idaho 
county,  and  to  have  the  defendant  Richard 
Ruddy  declared  a  trustee  for  the  benefit  of 
the  plaintiffs  and  defendants  named  in  the 
complaint  and  was  before  this  court  on  ap- 
peal at  the  March,  1904,  term.    See  Richard- 
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son  V.  Ruddy,  77  Pac.  972.  Three  points 
were  decided  on  that  appeal,  aud  the  judg- 
ment ot  the  lower  court  was  affirmed.  We 
held  on  that  appeal  in  a  suit  for  partition  of 
real  estate,  if  it  appeared  to  the  court  that 
it  was  impracticable  or  inconvenient  to  make 
a  complete  partition,  in  the  first  instance  the 
court  might  direct  a  partition  between  two 
or  more  of  the  parties,  and.  from  time  to 
time  thereafter,  might  determine  as  to  the 
other  parties'  shares  and  interest,  and  render 
a  further  Judgment  directing  a  partition  in 
like  manner  of  all  the  undetermined  parts  or 
portions  of  the  property.  After  the  case  was 
remanded,  the  trial  court  proceeded  to  make 
partition  between  some  of  the  other  parties 
to  the  suit.  It  appears  from  the  record  that 
the  trial  court  appointed  W.  C.  McNutt,  O. 
A.  Fox,  and  W.  C.  Short  referees,  to  make 
a  partition  of  the  premises  described  in  the 
complaint,  in  so  far  as  plaintiff  Walker 
Richardson  and  defendant  A.  A.  Kincaid  were 
concerned.  The  report  of  said  referees  was 
filed  September  !.">,  1904,  and  thereupon  four 
of  the  defendants  filed  objections  to  the  rQx>rt 
objecting  to  its  conflrmatlon  on  a  number  of 
grounds.  Said  matter  was  beard  before  the 
court,  and  a  number  of  witnesses  testified, 
and  some  documentary  evidence  was  intro- 
duced on  the  hearing,  and  the  court  there- 
after entered  judgment  on  the  report  of  the 
referees.  A  motion  for  a  new  trial  was  de- 
nied. The  appeal  is  from  a  judgment  and 
order  denying  a  new  trial. 

Counsel  for  appellants  contend  that  the 
court  erred  in  refusing  to  grant  them  a  con- 
tinuance in  the  original  trial  of  this  case. 
That  matter  was  disposed  of  on  the  former 
api>eal,  and  is  res  adjudleata.  The  matters 
that  are  before  us  for  decision  on  this  ap- 
peal are  those  arising  out  of  the  report  of 
the  referees  and  the  judgment  of  the  court 
thereon.  That  judgment  is  attacked  on  the 
ground  that  it  is  inequitable  and  unjust,  and 
that  the  evidence  shows  the  conduct  of  the 
referees  was  improper  and  reprehensible. 
The  evidence  shows  that  the  most  valuable 
parts  of  the  tract  of  land  partitioned  were 
set  off  to  the  respondents  Richardson  and 
Kincaid.  It  is  shown  that  the  land  set  off  to 
them  was  relatively  worth  from  25  to  60  per 
cent  in  excess  of  the  value  of  the  remaining 
tracts.  Tlie  court  erred  In  rejecting  all 
evidence  offered  tending  to  show  that  the 
partition  made  by  the  referees  was  not  fair 
and  equitable.  Mrs.  Conrad,  one  of  the  appel- 
lants, was  to  have  five  acres  of  land  out  of 
this  tract  She  was  living  on  it,  had  im- 
provements on  It — an  orchard,  a  dwelling 
house,  and  other  Improvements — and,  instead 
of  setting  her  improvements  off  to  her, 
and  the  land  on  which  they  were  situated, 
the  referees  gave  that  land  to  the  respondent 
Richardson.    One   witness  testified  that   he 


would  not  give  one  acre  of  the  land  where 
Mrs.  Conrad's  improvements  were  for  the 
whole  five  acres  that  was  set  apart  to  her. 
The  evidence  shows  tliat  McXutt  who  was 
appointed  one  of  the  referees,  also  acted  as 
the  surveyor  of  said  townsite,  and  charged 
fees  both  as  surveyor  and  referee.  He  also 
employed  the  plaintiffs  A.  C.  and  Walker 
Richardson  to  assist  in  surveying,  and  filed 
his  bill  for  costs  in  said  matter  amounting  to 
$814.  He  Included  therein  |50  attorney's 
fees,  $214  for  services  of  chalnmen,  flagmen, 
and  axmen,  $3C5  for  town  lots,  and  $180  for 
referees'  fees.  The  evidence  clearly  shows 
that  no  such  fees  should  be  allowed,  for  they 
almost  result  in  confiscation.  The  Idea  that 
the  referees  must  be  on  the  ground  during  the 
survey,  and  charge  fees  for  12  days  as  refer- 
ees. Is  simply  preposterous. 

McXutt  testifies  on  direct  examination 
that  Mrs.  Conrad  selected  the  five  acres  set 
aside  to  her.  He  finally  admitted  that  she 
did  not  select  it  but  testified  that  the  refer- 
ees did  the  best  they  could,  and  that  they 
selected  or  set  apart  Mrs.  Conrad's  house 
and  improvements,  and  the  ground  on  which 
she  lived,  and  where  her  garden  and  orchard 
were,  to  Walker  Richardson,  one  of  the 
plaintiffs,  who  assisted  in  the  survey,  and  it 
would  look  as  though  he  had  probably  as- 
sisted the  referees  in  partitioning  the  prop- 
erty. Such  conduct  of  the  referees  as  Is 
shown  in  this  matter  ought  not  to  be  toler- 
ated. If  it  l>e  true  that  there  has  been  an 
equitable  adjustment  of  this  land,  why  not 
give  the  tracts  selected  for  Richardson  and 
Kincaid  to  the  appellants  who  claim  that  the 
land  apportioned  to  Richardson  and  Kincaid 
is  double  the  value  of  that  set  aside  to  the 
others.  Richardson  and  Kincaid  both  claim 
that  the  other  tracts  are  just  as  valuable  as 
those  set  apart  to  them.  The  court  might  let 
them  have  them. 

The  referees  failed  and  refused  to  follow 
the  directions  of  the  court  in  the  survey  of  the 
business  lots  involved.  It  appears  that  Jus- 
tice has  not  been  done  In  this  matter,  and  the 
judgment  confirming  the  report  of  the  ref- 
erees must  be  set  aside,  with  directions  to 
the  court  to  appoint  other  referees,  who  shall 
equitably  and  justly  apportion  said  lands 
between  the  respective  parties;  and  It  is  fur- 
ther ordered  that  no  costs  or  e.\peuses  shall 
be  awarded  to  the  referees  or  to  McNutt  for 
making  the  survey  of  said  land,  nor  to  A.  C. 
and  Walker  Richardson,  plaintiffs,  for  assist- 
ing in  making  said  survey. 

The  cause  is  remanded  for  further  pro- 
ceedings in  accordance  with  the  views  ex- 
pressed In  this  opinion.  Costs  of  this  ap- 
peal are  awarded  to  the  appellants. 

STOCKSLAGER,  C.  J.,  concurs.  AIL- 
SHIE,  J.,  sat  at  the  hearing,  but  took  no  part 
in  the  decision. 
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MILLER  T.  DONOVAN  et  al. 

(Supreme  Court  of  Idaho,  Dec.  12,   1905.    On 
Rehearing,  Dec.  29,  1905.) 

1.  Sale— Action  for  Pbice— Defenses— Evi- 
dence. 

Whether  plaintiff  alleges  the  sale  and  de- 
livery of  property  and  failure  and  refusal  by 
defendants  to  pay  the  purchase  price,  and  de- 
fendants deny  purchasing  or  receiving  the  prop- 
erty, evidence  is  not  admissible  under  such  de- 
nial for  the  purpose  of  showing  illegality  of 
contract  or  failure  of  title  in  plaintiff  to  the 
property  alleged  to  have  been  sold. 

2.  Same— Pleading— Answer. 

A  defendant  who  desires  to  show  Illegality 
of  contract  as  being  in  violation  of  a  statute 
or  of  public  policy,  or  would  show  failure  of 
title  or  consideration,  must  affirmatively  allege 
such  defense,  so  as  to  apprise  the  adverse  party 
of  the  nature  of  defense  he  will  be  called  upon 
to  meet. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  f  1028.] 

3.  Same. 

Failure  to  make  such  allegations  will  only 
be  excused  where  the  illegality  or  failure  of 
title  of  consideration  appears  from  the  com- 
plaint itself. 

4.  Appeal— Review. 

Issues  not  raised  by  the  pleadings  and  pre- 
sented to  the  trial  court  will  not  be  considered 
on  appeal. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Kootenai  Coun- 
ty; R.  T.  Morgan,  Judge. 

Action  by  A.  R.  Miller  against  J.  J.  Dono- 
van and  others.  Judgment  for  plaintiff,  and 
defendants  appeaL    Affirmed. 

Charles  L.  Ileltman,  for  appellants.  Ed- 
win McBee,  for  respondent. 

AILSHIE,  J.  Tbe  plaintiff  commenced 
this  action  In  the  lower  court  to  recover  on 
two  causes  of  action.  By  bis  first  cause  of 
action  be  alleged  the  sale  and  delivery  to 
the  defendants  of  440,815  feet  of  white  pine, 
tamarack,  and  cedar  saw  logs,  for  which 
defendants  promised  and  agreed  to  pay  tbe 
sum  of  $1,509.12;  that  the  defendants  have 
failed,  neglected,  and  refused  to  pay  any 
part  thereof,  save  and  except  tbe  sum  of 
$517.32;  that  there  is  still  due  and  owing 
to  plaintiff  from  defendants  tbe  sum  of 
$1,051.80.  By  tbe  second  cause  of  action 
plaintiff  alleged  that  on  about  June  20,  100.3, 
he  entered  into  a  contract  with  tbe  defend- 
ants whereby  be  agreed  to  drive  440,815  feet 
of  BOW  logs  from  a  point  on  Dolaii  creek, 
lu  Kootenai  county,  to  Clark's  Fork  river 
at  tbe  mouth  of  Dolan  creek,  for  the  sum  of 
50  cents  per  l.CMH)  feet,  and  that  tbe  defend- 
ants agi'eed  to  furnish  and  put  In  a  l>ooni  in 
Clark's  Fork  river  to  hold  and  protect  tbe 
logs  to  be  driven  by  plaintiff.  And  plain- 
tiff alleses  that  be  couiuienced  to  drive  the 
logs,  but  that  defeiulants  failed,  uegleoted. 
and  refused  to  prepare  and  put  lu  tbe  boom, 
and  that  by  reason  thereof  plaintiff  was  put 
TO  extra  labor,  expense,  and  trouble  In  tbe 
performance  of  tbe  contract  on  bis  part,  and 
that  such  extra  labor,  ex|>ense,  and  trouble 
was  to  bis  damage  In  tbe  sum  of  $75,  and 


that  the  defendants  had  failed  and  refused 
to  pay  the  plaintiff  for  his  services  in  driv- 
ing the  logs  in  tbe  amount  of  $220.40, 
and  prayed  Judgment  for  the  total  sum  of 
$1,347.20.  Defendants'  answer  consisted  of 
denials.  In  answer  to  the  first  cause  of  ac- 
tion defendants  deny  "that  plaintiff  did,  on 
or  about  the  Ist  day  of  June,  1903,  or  at 
any  other  time,  sell,  or  deliver  to  the  defend- 
ants the  440,  815  feet  of  white  pine,  tamarack, 
or  cedar  saw  logs  mentioned  in  the  com- 
plaint of  the  plalntlfT' ;  deny  that  they  prom- 
ised to  pay  plaintiff  tbe  sum  of  $1,569.12,  or 
any  sum ;  deny  tbe  reasonable  value  of  tbe 
logs;  deny  that  they  paid  tbe  plaintiff  any- 
thing on  the  contract  The  defendants  closed 
their  answer  to  plaintiff's  first  cause  of 
action  with  the  following  paragraph:  "De- 
fendant, further  answering,  avers  that  on  or 
about  June  1,  1903,  the  plaintiff  did  negotiate 
with  tbe  defendant  for  tbe  sale  of  certain 
saw  logs,  but  that  during  said  negotiation  tbe 
defendant  discovered  that  said  logs  were  not 
the  property  of  tbe  plaintiff,  but  that  they 
had  been  removed  from  land  not  owned  by 
tbe  plaintiff,  and  without  tbe  permission  of 
tbe  owner  thereof,  and  forthwith  did  defend- 
ant cease  all  negotiations  and  refuse  to  make 
any  contract  pertaining  to  said  logs,  and  re- 
fused to  accept  said  logs  under  any  condition 
whatever;  that  during  tbe  pendency  of  the 
above-named  negotiations,  and  subsequent 
thereto,  and  Independent  thereof,  the  plain- 
tiff secured  credit  of  tbe  defendant  In  tbe 
amount  of  $517.32."  The  answ^er  to  plain- 
tiff's second  cause  of  action  consists  of  siMscif- 
Ic  denials.  Defendants  then  plead  a  counter- 
claim against  plaintiff  for  tbe  sum  of  $517.- 
32.  Tbe  case  went  to  trial  upon  tbe  issues 
thus  made  l>efore  tbe  court  without  a  Jury. 
Tbe  court  in  its  decision  found  In  favor  of 
tbe  plaintiff  and  against  tbe  defendants  on 
all  tbe  Issues,  and  ordered  Judgment  entered 
in  favor  of  tbe  plaintiff  for  the  sum  of  $1,- 
347.20,  and  Judgment  was  thereupon  entered 
accordingly. 

During  tbe  progress  of  tbe  trial  tbe  defend- 
ants offered  to  Introduce  evidence  tending  to 
show  that  tbe  logs  for  which  plaintiff  was 
seeking  to  recover  the  purchase  price  were 
cut  by  plaintiff  from  unsurveyed  government 
lauds,  and  that  the  title  to  the  logs  was  not 
In  tbe  plaintiff  at  tbe  time,  but  was  in  tbe 
United  States  government  To  this  offer  the 
attorney  for  tbe  plabitiff  objected  on  tbe 
grounds  that  such  question  bad  not  been 
made  an  Issue  by  tbe  pleadings  in  tbe  case. 
Tbe  court,  in  ruling  on  tlie  obje<-tlou,  said: 
"Tbe  (juestion  of  title  to  these  logs  is  not  In 
l.ssue  here  in  the  pleadings."  After  this  rul- 
ing by  tbe  court  It  was  agreed  between  coun- 
sel for  the  respective  parties  that  the  defend- 
ants nilfjlit  IntHHluoe  such  evidence  as  they 
bad  tending  to  show  failure  of  title  in  plain- 
tiff to  tbe  proi)erty  which  be  claimed  to  have 
sold,  and  that  the  competency  and  admis- 
sibility of  such  evidence  as  might  be  Intro- 
duced should  be  argued  by  counsel  in  making 
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their  final  argiunent  of  the  case  to  the  conrt 
Under  this  agreement  some  evidence  was  In- 
troduced tending  to  show  that  the  logs  bad 
been  cut  from  a  40-acre  tract  of  land  which 
had  been  surveyed,  hot  the  survey  had  not 
yet  been  accepted  by  the  government  It  was 
also  shown  that  one  Tom  DoUn,  from  whom 
plaintiff  bought  the  timber,  had  occupied  the 
land  as  a  "squatter,"  nnder  claim  as  a  home- 
stead, since  about  1881,  and  that  be  had 
some  20  acres  cleared  and  in  orchard,  mead- 
ows, gardens,  etc.  After  the  close  of  the  evi- 
dence defendants  asked  leave  to  make  an 
amendment  to  their  answer,  which  was 
granted  by  the  court,  and  the  amendment 
was  as  follows:  "Defendants  admit  that 
they  did  n^otlate  for  the  purchase  of  said 
logs,  but,  specially  averring,  show  the  court 
that  during  the  pendency  of  said  negotiations 
plaintiff  stated  that  he  woold  secure  said 
logs  from  all  Hens  and  Incumbrances  and 
claims  of  any  persons,  and  that  he  was  to 
guaranty  the  title  to  the  said  logs.  Defend- 
ants specially  deny  that  plaintiff  had  title 
to  said  logs  by  reason  of  the  fact  that  said 
logs  were  cut  from  unsurveyed  lands." 

The  only  serious  contention  made  by  the 
appellants  In  this  court  for  a  reversal  of 
the  judgment  is  stated  by  aw>ellnnts'  coun- 
sel In  his  brief  as  follows :  "The  main  point 
upon  which  appellants  rely  Is  the  fact  that 
respondent  had  no  title  to  the  logs  described 
In  the  complaint,  the  same  having  been  cut 
from  land  belonging  to  the  United  States 
government ;  and  even  had  there  been  a  con- 
tract made  and  entered  Into  by  and  between 
respondent  and  appellants,  whereby  said  logs 
were  actually  sold  and  delivered  to  appel- 
lants, such  contract  would  have  been  con- 
trary to  public  policy  and  therefore  void,  and 
could  not  be  enforced  by  the  courts,  and 
no  valid  Judgment  could  be  rendered  there- 
on." Respondent  contends,  however,  that 
there  was  no  issue  made  in  the  lower  court 
by  the  pleadings  as  to  Illegality  of  the  con- 
tract, nor  as  to  failure  of  plaintiff's  title  to 
the  property  which  he  claims  to  have  sold  to 
defendants. 

The  only  Issue  made  by  the  pleadings  was: 
On  the  first  cause  of  action  a  denial  of  the 
sale  and  delivery  of  the  property.  Indeed, 
If  tested  by  the  strict  rules  of  pleading,  It  is 
extremely  doubtful  If,  upon  the  first  cause 
of  action,  the  plaintiff  would  not  have  been 
entitled  to  a  Judgment  on  the  pleadings. 
As  to  the  second  cause  of  action,  the  only 
Issue  was  as  to  the  making  and  entering  into 
the  contract;  defendants  denying  that  they 
entered  Into  such  contract  No  Issue  was 
presented,  either  by  the  original  or  amended 
answer,  as  to  the  Illegality  of  the  contract 
or  failure  of  title.  It  is  true  that  the  de- 
fendants Inserted  In  their  answer  a  para- 
graph as  a  reason  why  they  did  not  enter 
Into  the  contract  alleged  by  plaintiff  that 
plaintiff  had  no  title  to  the  property.  But 
It  would  clearly  make  no  difference  what 
reasons  defendants  had  for  not  entering  into 
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the  contract.  If,  indeed,  they  did  not  con- 
tract. Their  reasons  for  not  doing  so  were 
entirely  immaterial,  were  no  part  of  their  de- 
fense, and  evidence  to  that  effect  was  clearly 
Inadmissible.  By  the  answer  In  this  case  the 
plaintiff  was  notified  that  the  only  Issue  to 
be  tried  was  the  execution  of  the  contracts 
alleged  and  the  delivery  of  the  proi)erty. 
Under  these  allegations  no  reasonable  person 
could  have  been  expected  to  prepare  for  trial 
upon  the  issue  of  Illegal  contract  or  failure 
of  title  in  plaintiff  to  the  property  about 
which  he  had  contracted.  How  could  he  be 
expected  to  meet  the  issue  of  illegal  contract 
when  the  defendant  denied  that  there  had 
been  any  contract  at  all?  We  think  the  dis- 
trict Judge  was  clearly  correct  when  he 
held  that  want  of  title  and  Illegality  of  con- 
tract were  not  an  Issue  In  the  case.  The 
answer  of  the  defendants  furnished  the  plain- 
tiff with  no  Information  as  to  the  nature  of 
the  defense  which  is  being  urged  in  this 
court.  If  the  defendants  did  not  alter  tnto 
the  contract  and  receive  the  property  as  al- 
leged by  the  plaintiff,  then  they  were  not 
liable,  and  it  would  tnake  no  difference  to 
them  whether  he  owned  the  property  or  ever 
had  the  property.  If  they  did  enter  Into  the 
contract  as  alleged  by  him,  and  received  the 
property,  then  their  answer  did  not  present 
the  Issue  upon  whicli  they  expected  to  success- 
fully defend  against  the  plaintiff's  cause  of 
action,  and  they  should  not  be  heard  to  sub- 
stitute a  new  defense  upon  appeal.  The  con- 
tention, as  made  in  this  court  would  be  in  the 
nature  of  a  confession  and  avoidance.  In 
section  3355.  Estee's  Pleadings  (4th  Ed.),  It 
Is  said:  "All  matters  in  confession  and 
avoidance  showing  that  the  contract  sued  up- 
on was  void  or  voidable  in  point  of  law  must 
be  affirmatively  pleaded.  It  seems  that  Il- 
legality In  a  contract  sued  on,  though  shown 
by  the  testimony,  cannot  avail  the  defendant 
unless  It  is  alleged  In  the  pleadings,  and  that 
an  allegation  In  the  answer  that  the  contract 
was  illegal,  coupled  with  an  enumeration  In 
the  same  paragraph  of  specific  grounds  of  il- 
legality, does  not  entitle  the  defendant  to 
prove  any  grounds  of  Illegality  not  so  speci- 
fied." This  text  seems  to  be  supported  by  Fin- 
ley  V.  Quirk,  9  Minn.  104  (Gil.  179),  86  Am. 
Dec.  93;  Buchtel  v.  Evans,  21  Or.  315,  28  Pac. 
67:  Jameson  v.  Coldwell,  23  Or.  144,  31  Pac. 
279;  Lyts  v.  Keevey,  5  Wash.  009,  32  Pnc. 
534;  Heffron  v.  Pollard,  15  Am.  St  Rep.  771, 
73  Tex.  9(5.  11  S.  W.  lrt.5;  1  Cliltty's  Pleadings 
(16th  Am.  Ed.)  .506;  Bliss  on  Code  Pleadings. 
§330. 

We  conclude  that  the  question  argued  by 
plaintiff  on  this  appeal  wus  not  made  an  Issue 
by  the  pleadings  In  the  case,  and  Is  not  there- 
fore properly  before  this  court  for  our  con- 
sideration. It  is  fair  to  observe  here  that 
counsel  who  presents  this  appeal  on  behalf 
of  defendants  appears  not  to  have  been  in  the 
case  until  after  Judgment  was  entered  against 
the  defendants  In  the  lower  court.  In  fact 
the  original  answer  appears  to  have  been 
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drawn  by  one  of  the  defendants,  and  the 
amendments  thereto  by  other  counsel  who 
appeared  for  defeudauts  on  the  trial  of  the 
case  in  the  lower  court 

For  the  reasons  above  stated  the  judgment 
will  be  affirmed,  and  it  is  so  ordered.  Costs 
awarded  to  respondent 

SULLIVAN,  J.,  concurs. 

Petition  for  Rehearing. 

SULLIVAN.  J.  A  petition  for  rehearing 
has  been  filed  In  this  case,  and  counsel  for  the 
petitioner  urges  that  the  judgment  in  the 
court  l)elow  was  obtained  by  evidence  Intro- 
duced fraudulently  and  calculated  to  mis- 
lead the  court  A  number  of  affidavits  and 
certificates  are  attached  to  the  petition  in 
support  of  that  contention.  Conceding  that 
the  judgment  was  obtained  by  "fraudulent" 
evidence  which  misled  the  court  that  error 
or  mistalce  cannot  be  reached  and  corrected 
on  appeal  or  on  petition  for  a  rehearltig.  Evi- 
dence not  presented  on  the  trial  cannot  be 
considered  on  appeal.  This  matter  was  con- 
sidered on  the  original  hearing,  but  was  not 
referred  to  in  the  opinion.  We  have  care- 
fully considered  the  authorities  cited  by 
counsel,  as  well  as  his  contention  contained 
In  said  petition,  and  the  court  is  still  in- 
clined to  adhere  to  its  former  conclusion  that 
the  question  of  the  illegality  of  the  contract 
sued  on,  or  the  failure  of  title  in  the  plain- 
tiff to  the  property  referred  to  therein,  was 
not  put  in  Issue  by  the  pleadings,  and  for 
that  reason  could  not  be  considered  by  the 
trial  court.  An  issue  of  fact  not  raised  by 
the  pleadings  and  presented  to  the  trial  court 
will  not  be  considered  on  appeal 

A  rehearing  is  denied. 

STOCKSLAGER,  C.  J.,  and  AILSHIE,  J., 
concur. 


WILLIAMS  V.  BROOKS  et  al. 
(Supreme  Court  of  Idaho.    Dec.  7,  1905.) 

Vendor   and   Purchaser — Option — Renewal 

— Construction. 

Where  W.  and  B.  enter  into  an  agreement 
whereby  B.  secures  an  option  to  purchase  cer- 
tain mining  property,  and  it  is  provided  that 
the  first  payment  of  SP-tOO  shall  be  paid  "on 
acceptance  of  this  bond  by  said  second  party's 
Kastern  principals,  and  to  be  paid  by  1st  of 
April,  1003,"  and  the  agrepment  also  contains  a 
clause  providing  for  abandonment  and  forfeiture 
of  the  option  by  B.,  and  after  the  option  has 
been  forfeited  VV.,  B..  and  C.  indorse  thereon  an 
agreement  in  the  following  words :  "The  time 
of  the  payment  of  the  first  $500.00,  herein 
provided  for,  is  hereby  extended  thirty  days, 
and  the  said  second  party  agrees  that  the  same 
shall  be  paid  on  or  before  May  4th,  1003.  April 
4th,  1903" — and  after  the  date  on  which  the 
payment  falls  due  under  the  latter  agreement 
B.  and  C.  abandon  and  forfeit  the  option,  and 
W.  sues  them  to  recover  the  $.500  payment, 
held,  that  the  latter  agreement  was  an  uncondi- 
tional and  absolute  agreement  to  pay  the  sum 
specified  therein  as  the  first  payment 

(Syllabus  by  the  Court) 


Appeal  from  District  Court  ?»ez  Perce 
County;  E.  C.  Steele,  Judge. 

Action  by  L.  F.  Williams  against  Walter 
C.  Brooks  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Benj.  F.  Tweedy,  for  appellants.  L  N. 
Smith,  for  respondent. 

AILSHIE^  J.  This  action  was  commencea 
to  recover  the  sum  of  $500  claimed  by  the 
plaintiff  under  the  provisions  of  two  written 
agreements  which  bad  been  previously  exe- 
cuted by  plaintiff  and  defendants.  The  flrst 
agreement  was  executed  on  the  10th  day  of 
March,  1903.  The  portions  of  that  agreement 
involved  In  this  action  are  as  follows: 
"That  said  party  of  the  first  part  for  and  in 
consideration  of  the  covenants  and  agree- 
ments hereinafter  contained,  agrees  to  convey 
by  good  and  sufficient  title  (and  furnish  al>- 
stract  thereof)  to  said  second  party,  upon 
payment  by  said  second  party  to  said  first 
party  as  consideration  for  the  above  mining 
property,  the  sum  of  seventy-five  thousand  dol- 
lars ($75,000.00),  five  hundred  dollars  ($500.00) 
on  the  acceptance  of  this  bond  by  said  second 
party's  Eastern  principals,  and  to  be  paid 
by  1st  of  April,  1903;  five  hundred  dollars 
($i)00.00)  on  examination  of  said  property  by 
said  second  party,  at  such  time  and  as  early 
as  said  first  party  is  able  to  show  said  proper- 
ty ;  nine  thousand  dollars  ($9,000.00)  on  or  be- 
fore July  1st  1904;  and  the  balance,  fifty 
thousand  dollars  ($50,000.00)  on  or  before  Jan- 
uary 1st  1905,  *  *  •  It  Is  mutually  agreed 
that  this  Instrument  shall  be  binding  upon  the 
heirs  and  assigns  of  both  and  all  tbe  parties 
liereto,  and  in  the  event  of  the  abandonment  or 
forfeiture  in  this  agreement  on  the  part  of 
the  party  of  the  second  part  said  second 
party  shall  deliver  up  said  property  to  said 
first  party  free  of  all  Incumbrances  and  the 
payments  which  may  be  herein  made  or  work 
and  development  done  upon  said  |)roi)erty 
shall  be  forfeited  by  said  second  party  and 
accepted  by  said  flrst  party  in  full  discharge 
and  liquidation  of  this  agreement"  The 
agreement  of  March  10th  appears  to  have 
lapsed,  and  no  payment  was  made  under  it 
On  April  4,  IIKXS,  the  plaintiff  and  defendants 
entered  into  a  renewal  and  extension  agree- 
ment, which  caused  all  the  trouble  in  this 
case,  and  Is  as  follows:  "The  time  of  the 
payment  of  the  flrst  $500.00,  herein  provided 
for,  is  hereby  extended  thirty  days,  and  the 
said  second  party  agrees  that  the  same  sliall 
be  paid  on  or  before  May  4th,  1903.  April  14, 
10O3.  L.  F.  Williams.  W.  C.  Brooks,  by 
Culver,  F.  D.  Culver."  No  payments  were 
made  under  this  additional  or  extension 
agreement  and  the  option  was  forfeited  and 
abandoned.  On  September  22,  1903,  the 
plaintiff  commenced  his  action  on  the  con- 
tract for  the  recovery  of  the  first  payment  of 
$.500,  which  he  alleged  was  an  absolute  and 
unconditional  promise  to  pay  the  sum  of 
$500.  Plaintiff  claims  that  in  consideration 
of  the  continuation  of  the  contract  and  exten- 
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alon  of  time  for  making  the  first  payment, 
the  defendants  agreed  abswlutely  to  make 
the  first  payment  Irrespective  of  all  other 
conditions  and  contingencies.  The  case  went 
to  trial  with  a  jury,  and  a  verdict  was  ren- 
dered In  favor  of  plaintiff,  and  judgment  was 
thereupon  entered. 

The  plalntiflT  contends  that  the  defendants 
have  availed  themselves  of  the  full  period  of 
time  allowed  by  the  option  and  extension 
agreement  up  to  and  including  May  4th. 
'nie  defendants,  on  the  other  hand,  claim 
that  prior  to  May  4th  they  had  a  parol  un- 
derstanding and  agreement  with  the  plain- 
tiff, whereby  they  forfeited  and  abandoned 
the  option,  and  that  all  parties  thereto  were 
released  from  further  obligation  or  liability 
thereunder.  On  this  phase  of  the  case  there 
was  a  direct  conflict  in  the  evidence,  and 
the  court  instructed  the  jury  on  this  question 
as  follows :  "I  Instruct  you  that,  If  you  find 
from  the  evidence  that  after  the  said  latter 
agreement  had  been  so  entered  into,  and  prior 
to  May  4,  1903,  said  L.  F.  Williams  and  the 
said  defendants.  Brooks  and  Culver,  entered 
Into  an  oral  agreement  that  the  said  original 
contract  should  be  rescinded,  and  that  it  was 
agreed  that  said  Williams  should  have  said 
mining  property,  and  that  the  plaintiff, 
Williams,  agreed  to  do  so,  then  the  said  re- 
scinding of  the  first  original  agreement  prior 
to  said  May  4, 1003,  would  release  and  relieve 
the  said  defendants  from  making  the  said 
first  payment  of  $500,  and  would  be  a  com- 
plete defense  to  this  action.  The  agreement, 
If  you  find  from  the  evidence  there  was  any 
agreement  to  so  release  and  relieve  both 
plalntiflT  and  defendants  from  all  their  obliga- 
tions under  the  first  agreement  made  prior 
to  the  expiration  of  the  time  as  extended  for 
making  the  first  payment  thereon,  to  wit. 
May  4,  1903,  would  relieve  all  parties  from 
any  liability  under  the  extension  agreement 
dated  May  4,  1903;  but  I  also  instruct  you 
that  such  an  agreement  by  said  parties  to  so 
release  the  said  parties  from  said  original 
contract,  so  made  and  entered  into  at  any 
time  after  the  said  4th  day  of  May,  1003, 
would  be  no  defense  to  said  obligation  by  de- 
fendants to  pay  said  $500  on  or  before  May 
4,  1003."  It  will  therefore  be  seen  that  this 
branch  of  the  case  was  fairly  presented  to  the 
Jury,  and  their  finding  under  confiictlng  evi- 
dence is  conclusive  on  that  point. 

The  next  question,  namely,  the  correct  con- 
struction to  be  placed  on  the  pi-ovislons  of 
these  contracts,  is  a  much  more  difficult  and 
distracting  proposition.  Counsel  for  respond- 
ent maintains  that  under  the  renewal  and 
extension  agreement  the  payment  became  due 
May  4tb.  independent  of  the  condition  which 
was  attached  to  the  provision  for  payment 
of  this  sum  In  the  original  contract.  In  the 
agreement  of  March  10th  it  will  be  observed 
the  payment  of  this  first  $500  was  condi- 
tioned "on  acceptance  of  this  bond  by  said 
second  party's  Eastern  principals."  Appel- 
lants admit  that  by  the  extension  agreement 


this  first  payment  was  not  dependent  on 
acceptance  of  a  bond  by  "Eastern  principals," 
but  do  contend  that  they  still  had  the  right  to 
"rescind  or  abandon"  the  option  under  the 
provisions  contained  In  the  last  paragraph 
of  the  contract  of  March  10th,  and  that  after 
such  abandonment  or  rescission  they  could 
not  be  held  liable  for  any  payments  which 
had  not  been  previously  made.  This  con- 
struction would,  It  seems,  be  a  correct  view 
to  take  of  the  original  contract,  but  the 
difficulty  and  confusion  arises  when  we  come 
to  consider  the  language  and  effect  of  the  ex- 
tension agreement  of  April  4th.  If  this  latter 
agreement  was  to  have  any  force  or  effect  as 
a  contract.  It  must  have  been  founded  on  some 
consideration.  Evidently  the  parties  con- 
sidered It  legal  and  binding.  At  the  time  it 
was  made  the  original  contract  of  March  10th 
was  forfeited  and  had  lapsed.  It  seems  like 
a  reasonable  end  logical  deduction  to  say  that 
the  original  contract  was  revived  and  re- 
newed, and  the  time  of  first  payment  extend- 
ed In  consideration  of  the  liability  for  the 
first  payment  becoming  an  unconditional  and 
absolute  promise  to  pay  instead  of  a  condi- 
tional liability  as  it  was  made  in  the  first 
contract  Such  consideration  would  be  suflS- 
dent  to  support  the  contract  of  April  4th, 
but,  in  the  absence  of  that  consideration,  it 
would  be  difficult  to  discover  any  considera- 
tion for  the  latter  contract.  It  is  true  that, 
when  we  turn  to  the  paragraph  of  the  original 
contract  providing  for  an  abandonment  and 
forfeiture  of  the  option  and  all  liability  there- 
under, the  appellant's  contention  finds  some 
support  It  seems  to  us,  however,  tliat,  since 
the  issue  was  fairly  submitted  to  the  jury  as 
to  whether  or  not  the  appellants  abandoned 
and  forfeited  the  option  prior  to  the  date 
on  which  this  payment  became  due  and  that 
issue  was  found  against  appellants,  their  con- 
tention must  therefore  necessarily  fall  on  that 
branch  of  the  case. 

This  case  is  not  free  from  doubt,  but  it 
seems  to  us  that  the  sounder  reason  is  with 
the  respondent.  Both  the  trial  court  and 
jury  having  found  for  respondent,  we  are  not 
inclined  to  disturb  the  verdict  and  judgment. 

Judgment  affirmed,  with  costs  to  resi)ondent 

SULLIVAN,  J.,  concurs. 


SHAWNEE  FIRE  INS.  CO.  v.  KNBRR. 

(Supreme  Court  of  Kanims,  I>c.  9,  1905.    On 
Rehearing,  Jan.  6,  1900.) 

1.  Insurance  —  Ibon-Safk    Clausb —•  Condi- 
tion Pbecedbst. 

The  iron-safe  clause  in  the  policy  under 
consideration  is  a  condition  the  performance  of 
which  is  precedent  to  the  right  of  the  insured 
to   maintain   an  action  on   the   policy. 

[Ed.  Note. — For  cases  in  point,  see  voL  2b, 
Cent.  Dig.  Insurance,  §  853.] 

2.  Same— Waiveb— Evidence. 

The  acts  ot  an  adjuster  while  investigating 
the  cause  of  a  fire  and  the  amount  of  losa  sus- 
tained, made  under  a  nonwaiver  agreement,  can- 
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not  be  construed  into  a  traiver  by  the  company 
of  its  right  to  insist   that  the  policy  was  void 
because  of  the  noncompliance  with  the  iron- 
safe  clause  contained  therein. 
8.  Samk— Pebfobuance  or  Conditions. 

In  an  action  to  recover  on  an  insurance 
policy,  the  plaintiff  must  plead  and  prove  the 
performance  of  all  conditions  precedent,  or  a 
waiver  by  the  insurer.  Where  performance  is 
pleaded,  a  general  denial  puts  in  issue  the  per- 
formance of  all  such  conditions. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Dickinson 
County;  R.  L.  King,  Judge. 

Action  by  B.  I.  Knerr  against  the  Shawnee 
Fire  Insurance  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Reversed. 

Mulvaqe  &  Gault  and  O.  W.  Burd,  tot 
plaintiff.  In  error.  S.  C.  Littl^  for  defendant 
In  error. 

GRfiEXE.  J.  On  the  7th  day  of  October, 
1803,  Mrs.  B.  I.  Knerr,  being  the  owner  of  a 
general  stock  of  mercliBUdlse  contained  in 
a  buUdiag  situated  in  Manchester,  Kan., 
procured  a  policy  of  insurance  in  the  Shaw- 
nee Fire  Insurance  Company,  of  Topeka, 
Kan.,  on  said  stock  in  the  sum  of  $2,000.  On 
the  night  of  Febmiary  2-3,  1804,  the  stock 
-was  totally  destroyed  by  fire.  The  company 
paid  the  defendant  $1,500  by  way  of  aettie- 
ment  Tbe  Insured  brought  this  action  to 
recover  the  balance,  $300,  on  the  ground  that 
The  settlement  was  obtained  by  duress. 

Of  the  many  questions  argued  by  the 
plaintiff  In  error  the  one  which  Is  deciatre 
of  tbe  case  In  this  court  arises  under  the 
following  condition  of  the  policy:  "Tbe  as- 
sured tmder  this  policy  hereby  covenants  and 
agrees  to  keep  a  set  of  books'  showing  a 
complete  record  of  business  transacted, 
Including  all  purchases  and  sales,  both  for 
cash  and  credit,  together  with  the  last 
Inventory  of  said  business,  and  further 
covenants  and  agrees  to  keep  such  books  and 
Inventory  securely  locked  in  a  fireproof  safe 
at  night,  and  at  all  times  when  the  store 
mentioned  in  the  within  policy  Is  not  actu- 
ally opened  for  business,  or  In  some  secure 
place  not  exposed  to  a  fire  which  would 
destroy  the  house  where  such  business  is 
carried  on;  and,  in  case  of  loss,  the  assured 
agrees  and  covenants  to  produce  such  books 
and  Inventory,  and  in  the  event  of  a  failure 
to  produce  the  same,  this  policy  shall  be 
deemed  null  and  void,  and  no  suit  or  action 
at  law  shall  be  maintained  thereon  for  any 
such  loss."  The  insured  neglected  to  keep 
a  safe.  She  permitted  the  books  used  In 
conducting  tbe  business  to  remain  In  tbe 
store  where  the  Insured  stock  was  kept  at 
night,  where  they  could  not  escape  destruc- 
tion if  the  stock  and  building  burned.  The 
building  and  stock  were  destroyed  by  fire 
In  the  night  of  February  2-3,  18W.  The 
ledger,  tbe  cashbook,  the  daybook  of  credit 
sales,  the  bankbook,  the  Invoices — In  fact, 
all  of  the  books  pertaining  to  the  business, 
except  a  book  called  a  "ledgerette,"  which 


Is  said  to  have  contained  the  credit  accounts 
— were  In  the  desk  in  the  building,  and 
were  destroyed.  The  company  contends  that 
the  failure  of  the  insured  to  comply  with 
this  condition  of  tbe  contract  of  insurance 
forfeits  her  right  to  recoyer  anything  under 
tbe  policy.  This  provision  was  Inserted  In 
the  policy  so  that,  if  a  flre  did  occur,  the 
company  wonld  have  some  data  from  wbicb 
it  might  approximate  the  actual  value  of  tbe 
stock  destroyed.  It  Is  not  an  imreasonable 
precaution.  It  is  one  with  which  tbe  insured 
might  very  easily  have  compiled.  In  any 
event  the  parties  making  the  contract  agreed 
that  It  should  be  performed  by  the  Insured, 
and,  since  it  is  a  part  of  the  contract,  it  can- 
not be  ignored  or  arbitrarily  set  aside.  It 
is  generally  held  that  a  neglect  on  the  part 
of  tbe  insured  to  substaatially  comply  with 
a  clause  in  an  Insurance  policy  to  keep  tbe 
books  used  In  conducting  tbe  insured's 
business  in  an  iron  safe,  or  In  sonie  place 
where  they  will  not  be  destroyed  In  case 
the  place  in  which  the  insured  stock  is  kept 
is  consumed  by  fire,  will  avoid  the  policy. 
Hanover  Fire  Ins.  Co.  t.  Crawford,  121  Ala. 
258,  25  South.  812,  77  Am.  St  Rep.  56; 
KeUeyiGoodfellow  Shoe  Co.  v.  Liberty  Ins. 
Co.  (Tex.  Civ.  App.)  28  S.  W.  1027;  Standard 
Fire  Ins.  Ca  v.  Wlllock  (Tex.  Civ.  App.)  28  S. 
W.  218;  Goldnian  et  al.  v.  Insurance  Co.,  48 
La.  Ann.  223,  19  South.  132;  Keet-Rountree 
D.  O.  Co.  y.  Mercantile  Town  Mnt  Ins.  Co. 
(Mo.  App.)  74  S.  W.  469. 

We  see  no  good  reason  for  not  adhering 
to  this  rule  in  the  present  case.  The  binding 
force  of  this  dauae,  and  the  consequent 
effect  on  tbe  plaintiff's  right  to  recover  in 
case  of  noncompliance  therewith,  are  not 
strongly  denied.  Hie  insured  contends  that 
the  company,  by  the  conduct  of  its  agents 
and  adjuster,  waived  the  performance  of  this 
condition.  Tbe  flre  oocturred  In  the  night 
of  February  2-3,  1904.  Notice  was  given 
tbe  company,  and  its  adjuster  appeared  In 
response  thereto  on  tbe  morning  of  tbe 
8th.  After  tbe  most  common  preliminary 
talk  about  the  flre  and  tbe  loss,  and  a  dis- 
closure that  the  books  were  destroyed,  the 
adjuster  refused  to  enter  Into  a  general 
investigation  looking  to  an  adjustment  until 
tbe  Insured  wonld  sign  a  nonwaiver  agree- 
ment. Knerr,  who  was  acting  for  bis  wife, 
hesitated  to  sign  such  agreement  until  be 
bad  consulted  a  lawyer,  and  after  having 
consulted  bis  lawyer  and  bis  wife,  the  plain- 
tiff, he  returned,  and  both  parties  signed  the 
foUovrlng  agreement: 

"Nonwaiver  Agreement 
"It  is  hereby  mutually  understood  and 
agreed  by  and  between  E.  I.  Knerr  of  tbe 
flrst  part  and  the  Shawnee  Fire  Ins.  Co.  of 
Topeka.  Kan.  and  other  companies  signing 
this  agreement,  party  of  the  second  part,  that 
any  action  taken  by  said  party  of  tbe  second 
part  in  investigating  tibe  canse  of  flre  or  in- 
vestigating and  ascertaining  the  amount  of 
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I088  and  damage  to  the  property  of  the  party 
of  the  first  part  caused  by  fire  alleged  to  have 
occurred  on  Feb.  Srd,  1904,  shall  not  waive 
or  Invalidate  any  of  the  conditions  of  the 
policy  of  the  party  of  the  second  part,  held 
by  the  party  of  the  first  part,  and  shall  not 
waive  or  invalidate  any  right  whatever  of 
either  of  the  parties  to  this  agreement 

"The  Intent  of  this  agreement  is  to  pre- 
serve the  rights  of  all  parties  hereto  and 
provide  for  an  investigation  of  the  fire  and 
the  determination  of  the  amount  of  the  loss 
or  damage,  without  regard  to  the  liability 
of  the  party  of  the  second  part 

"Signed  in  duplicate,  this  8th  day  of  Feby., 
1004." 

By  the  terms  of  this  agreement  the  insured 
said  to  the  company:  "Your  acts  while 
investigating  the  cause  of  the  fire  and  the 
amount  of  damage  or  loss  sustained  shall 
not  be  construed  into  a  \vaiver  on  your 
part  of  the  performance  by  me  of  any  of  the 
conditions  of  the  policy,  either  those  which 
should  have  been  performed  in  the  past,  or 
those  which  it;becomes  my  duty  to  perform 
in  the  future."  The  acts  of  the  company 
.while  investigating  these  two  questions 
unist  be  construed  with  reference  to  this 
asreemeut.  Thus  construed,  there  is  no 
evidence  of  a  waiver  by  the  company  of 
conditions  which  shoqld  have  been  per- 
formed by  the  insured  previous  to  the  fire. 

It  Is  also  contended  that  the  company's 
local  agent,  who  Insured  the  proi)erty,  was 
perfectly  familiar  with  the  store  and  the 
stock  carried  by  the  insured,  and  Icnew  when 
he  Issued  the  policy  that  the  Insured  bad 
no  Iron  safe,  and  did  not  keep  one  in  the 
store,  and  could  not  comply  with  the  condi- 
tion. Therefore  the  acceptance  of  the  risk 
with  this  knowledge  estopped  the  company 
to  plead  the  nonperformance  of  this  con- 
dition of  the  policy.  The  clause  referred  to 
requires  the  Insured  to  keep  the  books  in  a 
fireproof  safe  in  the  building  at  night  and  at 
all  times  when  the  store  was  not  open  for 
business,  or  in  some  secure  place  not  exposed 
to  a  fire  which  would  destroy  the  bouse  where 
such  business  was  carried  on.  Conceding 
that  the  agent  Issuing  the  policy  was  familiar 
with  the  Insured  store,  building,  and  stock, 
and  knew  that  the  Insured  did  not  keep  an 
iron  safe,  and  that  he  issued  the  policy  know- 
ing the  existence  of  these  conditions,  that 
could  not  be  construed  into  a  waiver  of  the 
obligation  of  the  Insured  to  keep  the  books 
at  night,  and  when  the  store  was  not  open  for 
business,  in  some  secure  place  not  exposed  to 
a  Are  that  would  destroy  the  building  in 
which  the  insured  property  was  kept. 

From  any  view  that  may  be  taken  we  are 
unable  to  sustain  the  Judgment  of  the  court 
below.  It  is  therefore  reversed,  and  the 
cause  remanded  for  further  proceedings.  All 
the  Justices  concurring. 

On  Ilehearing. 

One  of  the  contentions  of  the  defendant  in 
error  ou  her  motion  for  a  rehearing  is  that 


nonperformance  of  the  conditions  of  the  iron- 
safe  clause  In  the  contract  of  insurance  was 
not  pleaded  by  the  insurer  as  a  forfeiture  of 
the  policy,  and  that  the  original  opinion  was 
written  upon  a  question  not  in  issue  by  the 
pleadings.  The  rale  of  pleading  in  such 
cases  was  not  given  much  attention  In  the 
original  opinion,  because  the  court  did  not 
think  it  required  special  mention.  For  this 
reason  It  Is  thought  best  to  refer  to  this  rule 
more  at  length  now.  The  petition  contained 
the  policy  and  averred  the  performance  of  all 
of  its  conditions,  one  of  which  is  the  iron- 
safe  clause.  To  this  petition  the  Insurance 
company  filed  a  general  denial  and  pleaded 
other  separate  defenses.  Before  the  plaintiff 
could  recover  she  would  be  compelled  to  plead 
and  prove  tlie  performance  on  her  part  of 
all  conditions  precedent,  or  a  waiver  of  such 
conditions  on  the  part  of  the  company.  The 
denial  of  the  defendant  put  in  Issue  the  alle- 
gations of  performance  of  these  conditions. 
Surety  Go.  v.  Bragg,  63  Kan.  291,  65  Pac. 
272.  The  rule  of  pleading  in  such  actions 
is  stated  In  11  Encyc.  of  PI.  &  Pr.  thus: 
"Where  the  code  practice  obtains,  the  defend- 
ant may  show,  under  a  general  denial,  breach 
of  conditions  precedent,  such  as  failure  to 
give  notice  or  proofs  of  loss,  or  that  the  loss 
or  cause  of  the  loss  was  not  within  the  pur- 
view of  the  contract;  but  he  cannot  show  a 
breac-1'.  of  conditions,  representations,  or 
'warranties'  not  conditions  precedent  or  facts 
showing  a  right  to  avoid  the  policy,  such 
as  a  willful  burning  of  the  insured  property 
by  the  plaintiff."  "A  condition  precedent 
calls  for  the  performance  of  some  act  or  the 
happening  of  some  event  after  the  contract 
is  entered  into,  and  upon  the  performance 
or  happening  of  which  its  obligation  is  made 
to  depend.  In  the  case  of  a  mere  warranty 
the  contract  takes  effect  and  becomes  opera- 
tive immediately.  It  is  true  that  where  a 
policy  of  insurance  so  provides,  if  there  is 
a  breach  of  a  warranty,  the  policy  Is  void 
ab  initio.  But  this  does  not  change  the  war- 
ranty Into  a  condition  precedent,  as  under- 
stood in  the  law.  It  lacks  the  essential  ele- 
ment of  a  condition  precedent.  In  that  it  con- 
tains no  stipulation  that  an  event  shall  hap- 
pen or  an  act  shall  be  performed  in  the  future 
before  the  policy  shall  become  effectual." 
Chambers  v.  Northwestern,  etc..  Ins.  Co. 
(Minn.)  67  N.  W.  367,  58  Am.  St.  Rep.  549. 
The  performance  of  the  condition  in  the 
iron-safe  clause  being  a  condition  precedent, 
the  plaintiff  was  required  to  plead  and  prove 
its  performance. 

In  the  a|)plicatlon  for  a  rehearing  it  Is  in- 
sisted that  this  decision  conflicts  with  the 
case  of  Insurance  Co.  v.  Milling  Co.,  00  Kan. 
114,  76  Pac.  423.  There  was  no  principle  In- 
volved In  that  case  akin  to  the  question  de- 
cided here.  In  that  case  the  insurance  com- 
pany In  its  answer  pleaded  certain  con- 
ditions in  the  policy,  the  noncompliance  with 
which  by  the  insured  it  claimed  was  a  for- 
feiture of  its  right  to  recover.    To  this  dc- 
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fense  the  Insured  demurred,  nnd  the  demurrer 
was  sustiiiiied.  The  ciiuse  was  brought  to 
this  court  mwn  that  question.  This  condi- 
tion set  up  In  the  answer  did  not  declare 
that  the  noncompliance  therewith  would  for- 
feit the  policy,  and  it  was  held,  since  no  pro- 
vision for  a  forfeiture  was  contained  in  the 
condition,  that  the  demurrer  was  proijerly 
sustained. 


PHBNIX    INS.    CO.    T.    STAIIL. 
(Supreme   Court  of  Kansas.    Jan.  6,  190G.) 

1.  Inscrance— PoLiCT— Ibon-Safe    Claijse— 
Waiver. 

Where  a  stock  of  merchandise  is  insured 
against  fire  by  a  policy  containing  what  is 
known  aa  the  iron-safe  clause,"  requiring  cer- 
tain books  and  documents  pertaining  to  the 
business  to  be  kept  at  night  in  an  iron  safe, 
and  a  fire  occurs,  in  which  a  part  oi  such 
documents  are  destroyed  by  reason  of  the  fail- 
ure of  the  insured  to  comply  with  the  terms 
of  such  clause,  the  insurance  company  does  not 
lose  the  right  to  make  a  defense  upon  that 
ground  by  requesting  the  production  of  other 
evidence  to  supply  that  so  destroyed,  and  by 
making  an  examination  thereof  with  a  view  to 
determining  the  amount  of  the  loss,  where,  be- 
fore the  insured  is  put  to  any  inconvenience  or 
expense  in  that  connection,  he  enters  into  a 
written  agreement  with  the  agent  of  the  insur- 
ance company,  providing  that  such  examina- 
tion should  not  be  deemed  a  waiver  of  any  of 
its  rights  under  the  policy. 

[EJd.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  (  1071.] 

2.  Same. 

In  the  circumstances  stated  in  the  forego- 
ing paragraph  the  liability  of  the  company  is 
not  affected  by  the  fact  that  before  such  non- 
waiver agreement  is  signed  the  representative 
of  the  company  tells  the  insured  what  docu- 
ments would  be  desired  for  examination  in  lieu 
of  those  destroyed,  and  also  tells  him  that,  if 
such  documents  are  produced  by  him  after  the 
execution  of  such  agreement,  the  loss  will  be 
paid. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  i  1018.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Brown  County; 
W^illiam  I.  Stuart,  .Tudge. 

Action  by  John  Stahl  aRainst  the  Phenlx 
Insurance  Company.  JudRuient  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

J.  O.  Slonecker,  Reeil,  Yates.  Mastin  & 
Howell,  and  Buckles  &  Pearl,  for  i>lalntiff  in 
error.  James  Fulloon,  for  defendant  in  er- 
ror. 

MASON.  J.  John  Stahl  Insured  a  stock  of 
merchandise  ngnlnst  fire  In  the  Phenlx  In- 
surance Company.  The  iwllcy  contained 
what  is  known  as  the  "Iron-safe  clause,"  re- 
quiring certain  Imoks  and  documents  per- 
taining to  the  business  to  be  kept  In  an  Iron 
safe  at  night  and  at  other  times  when  the 
building  containing  the  goods  was  closed,  and 
providing  that  a  failure  on  the  part  of  the 
insured  to  comply  with  this  condition  should 
avoid  the  policy.  A  loss  occurred,  and  a  part 
of  the  documents  referretl  to  were  destroyed 
by  reason  of  the  neglect  of  the  insured  to 


place  them  In  the  safe  according  to  the  terms 
of  the  clause  mentioned.  An  adjuster  for 
the  comimny  visited  the  scene  of  the  fire,  was 
Inforuietl  In  a  general  way  of  the  sitnntion. 
suggestetl  that  other  documents  might  be  ac- 
cepted in  lieu  of  those  destroyed,  but  refused 
to  proce«>d  further  until  Stahl  should  sign  a 
"nonwaiver  agreement,"  reading  as  follows: 
"John  Stahl  assured  under  policy  21.0.'>4  of 
the  Phenlx  Ins.  Co.,  of  Brooklyn,  N.  Y.,  here- 
by requests  A.  E.  Plnkney,  adjuster,  to  make 
examination  of  the  books  and  pa|)er8  and 
other  evidences  of  loss  (including  assured's 
sworn  statement  if  It  be  necessary),  which 
Le  sxibmlts  and  made  for  the  purpose  of  as- 
certaining the  amount  of  loss  sustained  by 
assured  on  stock  of  merchandise,  with  the 
express  understanding  and  agreement  that 
such  examination  shall  not  be  considered  an 
acknowledgment  of  any  liability  of  the  said 
Phenlx  Ins.  Co.,  of  Brooklyn,  N.  Y.,  under 
said  examination,  nor  n  waiver  or  Imtralr- 
ment  of  assured's  obligation  thereunder.  It 
Is  further  understood  and  agreed  that  any 
legal  rights  if  any  the  said  John  Stahl  may 
have  under  said  policy  are  not  impaired  by 
his  act  in  signing  this  request."  This  agree- 
ment, after  some  discussion,  was  executed  by 
both  parties.  Proofs  were  then  submitted 
and  examined,  but  the  company  finally  re- 
fused payment.  The  insured  brought  action 
upon  the  policy  and  recovered  a  judgment, 
from  which  the  defendant  prosecutes  error. 
The  judgment  can  be  sustained  only  In 
case  there  was  some  evidence  tending  to 
show  that  the  insurance  company  had  waived 
the  right  to  claim  the  benefit  of  the  failure 
on  the  part  of  the  Insured  to  observe  the  pro- 
visions of  the  iron-safe  clause.  The  evidence 
relied  upon  by  the  defendant  In  error  as 
having  this  effect  was.  In  substance,  that  he- 
fore  the  nonwaiver  agreement  was  signed  the 
company,  by  Its  adjuster,  Instructed  Stahl 
what  proofs  he  would  have  to  submit  In  order 
to  have  his  claim  c-onsldered,  and  stated  that. 
If  he  would  make  such  proofs  after  signing 
the  agreement,  the  company  would  settle  with 
him  nnd  pay  bis  lo.s8,  and  that  afterward  he 
did  furnish  all  the  proofs  required  of  him. 
While  there  was  some  talk  about  the  matter 
of  making  proof  of  loss  before  the  nonwaiver 
agreement  was  signed,  nothing  was  In  fact 
done  toward  an  adjustment  until  afterward. 
In  this  aspect  tlie  case  is  the  exact  counter- 
part of  Shawnee  Insurance  Company  v. 
Knerr,  83  Pac.  611,  under  the  authority  of 
which  the  judgment  must  be  reversed,  unless 
a  basis  of  distinction  can  he  found  In  the  state- 
ments made  on  behalf  of  the  company  before 
the  execution  of  the  nonwaiver  agreement. 
The  trial  court  told  the  jury  In  effect  that 
If.  before  that  time,  the  adjuster  instructed 
Stahl  to  procure  certain  proofs,  and  Stahl 
afterward  did  so  without  having  received 
any  notice  to  the  contrary,  this  might  be  held 
to  constitute  a  waiver  on  the  part  of  the 
company.  In  this  we  think  the  court  erred. 
Stabl's  efforts  to  famish  for  the  information 
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of  the  company  satisfactory  evidence  of  the 
extent  of  his  loss  were  all  made  after  enter- 
ing into  the  nonwaiver  agreement,  and  must 
be  viewed  in  the  light  of  that  instrument, 
even  although  they  conformed  to  directions 
previously  given. 

The  evidence  that  prior  to  the  execution 
of  the  nonwaiver  agreement  the  adjuster  said 
that,  if  the  insured  would  furnish  certain  In- 
formation after  signing  the  agreement,  the 
company  would  settle  with  him  and  pay  bis 
claim,  cannot  avail  the  defendant  in  error. 
This  statement  Is  alleged  to  have  been  made 
In  the  course  of  the  oral  negotiations  leading 
up  to  the  execution  of  the  written  contract, 
the  terms  and  purposes  of  which  it  would 
destroy  If  given  any  effect  whatever.  To  per- 
mit a  verbal  promise,  made  under  such  cir- 
cumstances, to  prevail  over  the  written 
agreement  finally  made,  would  be  to  counte- 
nance the  very  evil  against  which  the  rule 
forbidding  the  contradiction  of  writings  by 
oral  testimony  is  designed  to  afford  pro- 
tection. 

Objections  have  been  made  to  the  consid- 
eration of  the  case  on  review.  These  have 
been  examined  and  found  not  to  be  well 
taken.  In  view  of  the  conclusions  already 
announced,  the  specific  assignments  of  error 
are  not  thought  to  require  discussion. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered.    All  the  Justices  concurring. 


CITY   or   GARNETT   v.    SMITH. 
(Supreme  Court  of  Kansas.    Nov.  11,  1905.) 

1.  Municipal  Corporations  —  Injuries 
Caused  by  Defective  Sidewalk  —  Peti- 
tion. 

In  an  action  for  injuries  resulting  to  plain- 
tiff from  falling  on  a  defective  sidewalk,  the 
petition  alleged  that  on  a  certain  dusiguated 
street,  and  along  the  south  side  thereof,  and 
along  the  north  side  of  a  designated  lot  and 
block  in  defendant  city,  there  was  a  certain 
sidewalk,  and  that  on  a  certain  date  while  pass- 
ing over,  along,  and  upon  such  sidewalk  and 
street,  plaintiff  was  tripped  by  one  of  the  loose 
boards  of  said  sidewalk  at  the  point  of  said 
street  as  aforesaid.  Held,  that  it  was  suffi- 
ciently definite  as  to  the  place  wliere  the  in- 
juries were  received. 

2.  Damages— Personal   Injuries— Petition. 

A  petition  stating  that  plaintiff  "was 
thrown  with  great  force  and  violence  to  the 
ground,  knocked  down  and  two  ribs  of  his  right 
side  broken  or  fractured,  his  left  knee  dislocat- 
ed, his  right  arm  strained,  and  the  right  side 
of  his  back  just  above  his  right  kidney  bruised," 
was  sufficient  to  inform  defendant  of  plain- 
tiff's injuries,  and  it  was  proper  to  refuse  to 
require  a  more  definite  statement. 

3.  Municipal  Corporations  —  Defective 
Sidewalk— Contributory  Negligence. 

It  is  not  contributory  negligence  for  one 
to  walk  upon  a  defective  sidewalk,  although  in 
so  doing  he  must  exercise  ordinary  care. 

[Ed.  Note. — For  cases  in  point,  see  vol.  SG, 
Cent.  Dig.  Municipal  Corporations,  {}  1677, 
1679.] 

4.  Trial  —  Refusal  of  Instructions  Al- 
ready Given. 

Although  requested  instructions  may  have 
stated  the  law  correctly,  there   was  no   error 


in  refusing  to  give  them,  where  the  court  gave 
proper  instructions  on  the  same  matter. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  §§  051-659.] 

Error  from  District  Court,  Anderson  Coun- 
ty; C.  A.  Smart,  Judge. 

Action  by  William  V.  Smith  against  the 
city  of  Garnett.  From  a  Judgment  for  plain- 
tiff, defendant  brings  error.    Affirmed. 

J.  G.  Johnson  and  W.  O.  Knight,  for  plain- 
tiff in  error.  Manford  Scljoonover,  for  de- 
fendant in  error. 

PER  CURIAM.  William  V.  Smith  re- 
covered Judgment  against  the  city  of  Garnett 
for  damage  resulting  to  bim  from  falling  on 
a  defective  sidewalk.  The  petition  states: 
"That  a  certain  .public  highway  and  street, 
known  and  designated  as  'Seventh  avenue,' 
was  at  the  time  the  plaintiff  received  the 
injuries  herein  complained  of  and  for  a  long 
time  prior  thereto  •  •  •  had  been  a  pub- 
lic highway  and  street;  •  •  •  that  along 
the  south  side  of  said  avenue,  street,  and 
highway  and  along  the  north  side  of  lot  eleven 
(11),  in  block  seventy-three  (73),  in  said  city 
of  Garnett,  there  was  at  the  time  of  the  in- 
juries hereinafter  complained  of,  and  for  a 
long  time  prior  thereto,  a  certain  sidewalk 
used  by  said  city  for  the  free  use  and  pas- 
sage of  all  persons  on  foot  and  at  all  times; 
♦  •  •  that  on  August  29,  1902,  while  pass- 
ing over,  along  and  upon  said  sidewalk  and 
street  without  fault  or  negligence  upon  his 
part,  plaintiff  was  tripped  by  one  of  the  loose 
boards  of  said  sidewalk  at  the  point  on  said 
street  as  aforesaid."  These  allegations  are 
sufiiciently  definite  as  to  the  place  on  the  side- 
walk where  the  plaintiff  alleges  he  received 
bis  injuries.  In  respect  to  his  Injuries  the 
petition  states  that  plaintiff  "was  thrown 
with  great  force  and  violence  to  the  ground, 
knocked  down  and  two  ribs  on  his  right  side 
broken  or  fractured,  his  left  knee  dislocated, 
his  right  arm  strained,  and  the  right  side  of 
bis  back.  Just  above  bis  right  kidney,  bruised." 
No  error  was  committed  by  the  court  in  re- 
fusing to  require  plaintiff  to  make  his  peti- 
tion more  definite  In  this  particular.  From 
these  allegations  the  defendant  was  suffi- 
ciently informed  of  the  plalntifTs  injuries  to 
have  a  physician  examine  these  parts  to  as- 
certain If  any  Injuries  had  been  sustained, 
and  their  extent. 

The  court  overruled  the  defendant's  de- 
murrer to  the  plaintiffs  evidence.  Error  is 
predicated  on  this.  It  is  the  theory  of  the 
defendant  that  the  evidence  Introduced  by 
the  plaintiff  proves  that  he  was  guilty 
of  contributory  negligence  In  going  upon 
this  walk  which  he  knew  was  defective,  when 
he  might  by  crossing  the  street  have  traveled 
upon  a  perfectly  safe  walk.  It  is  not  con- 
tributory negligence  for  one  to  walk  upon  a 
defective  sidewalk.  In  doing  so,  however, 
he  must  exercise  ordinary  care,  such  care  as 
an  ordinarily  prudent  man  would  exercise  un- 
der similar  circmnstancea.     I<aiigan  t.  City 
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of  Atchison,  35  Kan.  318.  11  Pac.  38,  57  Am. 
Kep.  165;  Emporia  t.  Scbmidling,  33  Kan. 
485,  6  Pac.  803;  Maultby  v.  City  of  L«aven- 
worth,  28  Kan.  745;  City  of  Topeka  v.  High, 
6  Kan.  App.  162,  51  Pac.  300;  City  of  Wichita 
V.  Coggahall,  3  Kan.  App.  540,  43  Pac  842; 
Osage  City  v.  Brown,  27  Kan.  74. 

It  Is  also  contended  that  the  court  erred  In 
refusing  to  give  certain  Instructions.  These 
referred  to  the  duty  imposed  upon  the  plain- 
tiff to  exercise  care  in  traveling  upon  a  side- 
walk he  knew  to  be  defective.  While  these 
instructions  may  have  stated  the  law  correct- 
ly, the  court  did  not  omit  to  give  proper  In- 
structions upon  this  question.  Therefore 
there  was  no  prejudicial  error  In  refusing  to 
give  those  asked  by  the  defendant. 

The  judgment  is  affirmed. 


MISSOURI  CAN  CO.  v.  ROSS. 
(Supreme  Court  of  Kansas.    Nov.  11,  1905.) 

1.  TriaI/— Demubreb  to  Evidence. 

(in  a  demurrer  to  plaintiff's  evidence,  the 
court  can  talie  into  consideration  only  those 
facts  and  those  inferences  of  fact  which  are 
favorable  to  the  plaintiff,  and  cannot  consider 
defendant's  evidence  which  tends  to  break  down 
plaintiff's  case. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  §§  3o4-3oC.] 

Error  from  C!ourt  of  Common  Pleas, 
Wyandotte   County;    Wm.    G.    Holt   Judge. 

Action  by  Blanche  M.  Ross  against  the 
Missouri  Can  Company.  From  a  judgment 
for  plaintiff,  defendant  brings  error.  Af- 
firmed. 

Warner,  Dean,  McLeod,  Holden  A  Tlm- 
monds  and  McFadden  &  Morris,  for  plaintiff 
In  error.  Kepllnger  &  Trlckett,  for  defend- 
ant in  error. 

PER  CURIAM.  In  this  case  the  principal 
contentions  are  that  a  demurrer  to  plaintiff's 
evidence  should  have  been  sustained,  and 
that  the  court  should  have  directed  a  verdict 
for  the  defendant.  In  arguing  these  proposi- 
tions the  defendant  does  not  do  what  the  law 
requires,  viz.,  take  into  consideration  only 
those  facts  and  those  inferences  of  fact  which 
are  favorable  to  the  plaintiff.  On  the  other 
hand,  its  own  evidence  Is  frequently  brought 
forward  and  urged  as  breaking  down  the 
plaintiff's  case,  and  in  every  Instance  in 
which  the  plaintiff's  testimony  is  susceptible 
of  an  adverse  Interpretation  it  is  given  that 
turn,  although  the  jury  would  have  been 
Justified  In  taking  a  different  view. 

The  only  question  in  the  case  upon  which 
it  fairly  may  be  said  there  Is  a  lack  of  evi- 
dence is  that  relating  to  the  slipping  and 
tipping  of  the  foot  rest,  and  the  slipping  of 
plaintiff's  foot  upon  It  But,  under  the  alle- 
gations of  the  petition,  the  evidence,  and  the 
Instructions  of  the  court  it  was  not  necessfary 
that  the  plaintiff  should  e^end  her  evidence 
to   this    detail.    The   court   by   instruction 


numbered  10  required  her  to  prove  an  In- 
crease of  hazard  before  she  could  recover, 
whether  the  accident  happened  through  the 
Insecurity  of  the  foot  rest  or  not  Other  In- 
structions completed  the  statement  of  the  law 
upon  that  subject  and  the  facts  fully  war- 
ranted a  recovery  upon  that  ground.  This 
being  true,  the  matter  of  a  movement  of  the 
foot  rest  became  as  incidental  as,  for  exam- 
ple, the  fact  that  plaintiff  leaned  to  the  left 

One  instruction  to  the  Jury,  that  numbered 
9,  is  criticised  In  two  particulars.  It  Is  said 
the  court  called  the  piece  of  metal  placed  in 
front  of  the  pedal  of  the  machine  a  foot  rest 
The  attorneys  for  the  defendant  so  deslg- 
niited  it  In  the  course  of  the  trial,  and 
whether  it  was  a  die  of  the  machine  or  not  it 
was  a  foot  rest,  as  it  was  placed  and  used 
at  the  time  of  the  accident. 

The  other  objection  to  the  Instruction  is 
stated  thus:  "Yet  more  vicious  is  the  por- 
tion of  the  instruction  which  allowed  a  recov- 
ery by  plaintiff  If  the  blade  or  die  had  been 
placed  In  front  of  the  machine  by  a  co-em- 
pIoy6  of  the  plaintiff  without  the  knowledge 
or  permission  of  the  defendant"  But  such 
was  neither  the  purpose  uor  the  effect  of 
Instruction  No.  7.  By  Its  express  terms  It 
covered  only  one  phase  of  the  case,  viz.,  the 
inference  which  the  plaintiff  was  authorized 
to  draw  in  reference  to  the  use  of  the  foot 
rest  By  Instruction  No.  10  the  circum- 
stances under  which  the  defendant  would  be- 
come liable  in  case  the  plaintiff  Innocently 
and  Justifiably  used  the  foot  rest  were  stated, 
and  no  complaint  Is  made  In  reference  to  it 
The  proiKJSitlon  of  law  quoted  by  the  defend- 
ant from  Labatt  on  Master  &  Servant  is 
sound  and  the  controlling  principles  of  the 
cases  cited  appear  to  be  correct  But  they 
do  not  meet  or  cover  the  facts  of  this  case. 

No  useful  purpose  would  be  subserved  in 
analyzing  the  testimony.  The  assignments 
of  error  are  not  well  gronnded,  and  the  Judg- 
ment of  the  district  court  is  affirmed. 


CITY  OF  OTTAWA  ▼.  GREEN. 
(Supreme  Court  of  Kansas.    Nov.  11,  1905.) 

1.  EviDEN-cE— Opinion  Evidence. 

In  an  action  against  a  city  for  damages 
occasioned  by  an  alleged  fall  upon  a  defective 
sidewalk,  where  plaintiff  has  testified  to  the 
manner  in  which  he  fell  and  that  the  fall  caused 
a  ruptore  In  the  region  of  the  groin,  it  was  not 
error  to  refu.<!e  to  permit  a  physician,  who  never 
had  examined  plaintiff's  injuries,  but  who  was 
present  and  hoard  plaintiff's  testimony,  to  give 
his  opinion  concerning  the  probability  of  a  per- 
son being  ruptured  in  the  manner  testified  to  by 
plaintiff. 

[Ed.  Note. — For  cases  In  point  see  vol.  20, 
Cent.  Dig.  Evidence,  §  23G7.] 

2.  mu.mcipai.     coepqhaiionb  —  defective 
Sidewalk — Actio:«   fob  Injcries. 

In  such  a  case,  where  plaintiff  was  familiar 
with  the  defective  condition  of  the  walk,  but 
nevertheless  attempted  to  use  it  In  the  dark, 
an  Instruction  in  the  following  form  was  prop- 
er:  "It  was  not  negligence  for  him  to  pass  ore? 
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a  crosa-walk  known  to  him  to  be  dangeroust 
bat  in  doing  so  he  must  use  care  and  caution 
reasonably  commensurate  with  the  known  dan- 
ger. •  •  •  Consider  carefully  his  knowledge 
of  the  condition  of  the  walk,  the  nature  of  the 
defect,  whether  easily  visible  or  apparent,  or 
not,  the  nature  and  manner  of  the  accident,  and 
then  determine,  in  the  light  of  all  the  circum- 
stances, whether  the  plaintiff  on  his  part  ex- 
ercised the  care  and  caution  that  a  person  of 
reasonable  prudence  would  have  exercised  in 
the  light  of  such  knowledge." 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent.  Die.  Municipal  Corporations,  §§  1683, 
1753.] 

3.  Appeai/— Review — Butox  Affecting  Sub- 
stantia!. KlOHTS. 

The  failure  of  the  successful  party  in  a 
jury  trial  to  pay  jury  fees,  in  compliance  with 
Gen.  St.  lOOf,  «  30.'ifl.  does  not  affect  the  sub- 
stantial rights  of  the  defeated  party,  nor  is  it  an 
error  raised  by  a  motion  for  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Franklin  Coun- 
ty; C.  A.  Smart,  Judge. 

Action  by  Charles  C.  Green  against  the 
city  of  Ottawa.  Judgment  for  plaintiff, 
and   defendant  brings  error.    Affirmed. 

Geo.  D.  Katlibun,  for  .plaintiff  in  error. 
Gamble  &  Costlgan,  for  defendant  in  error. 

PORTER,  J.  Charles  C.  Green  recovered 
a  Judgment  of  $400  against  the  city  of  Ottawa 
for  injuries  which  he  claimed  to  have  re- 
ceived from  a  fall  upon  a  defective  walk. 
The  dty  appeals. 

The  petition  described  the  location  of  the 
defective  walk  at  the  intersection  of  Second 
street,  running  east  and  west,  and  Mulberry 
street,  running  north  and  south,  and  the 
walk  as  a  plank  cross-walk.  The  defect 
averred  was  that  "the  planks  •  ♦  •  were 
curved  upward,  so  that  they  and  the  dirt 
which  was  beneath  them  formed  an  abrupt 
elevation  and  obstacle  directly  in  the  way 
of  the  eastern  approach  to  said  cross-walk, 
the  top  of  which  was  about  10  inches  above 
the  level  of  said  approach ;  that  said  curva- 
ture of  the  planks  also  formed  a  steep  in- 
cline on  said  cross-walk,"  etc. ;  that  plaintiff, 
exercising  due  care,  etc.,  while  attempting 
to  use  the  walk,  was  made  to  stumble  and 
fall,  causing  among  other  injuries  a  rupture 
in  the  region  of  the  groin  on  the  right  side. 
The  evidence  shows  that  the  walk  was  in 
a  dangerous  condition  and  had  been  In  such 
condition  for  more  than  three  years;  that 
several  other  persons  had  fallen  in  tlie  same 
manner  and  at  the  same  place  as  claimed 
by  plaintiff.  In  each  instance  the  superin- 
tendent of  streets  of  the  city  was  notified 
of  these  accidents  and  of  the  condition  of 
the  walk  and  requested  to  repair  the  defect, 
but  no  attention  was  paid  to  the  requests, 
so  that  the  city  bad  both  actual  and  con- 
structive notice  of  the  defect.  Plaintiff  lived 
a  short  distance  from  the  defective  walk, 
and  had  used  it  frequently  and  knew  of  its 
condition.  His  duties  as  Janitor  required 
him  to  leave  home  early  in  the  morning,  and 
oa  the  morning  of  September  22,  1903,  he 


left  home  aboat  4  o'clock.  He  testified  that 
it  was  a  dark  morning  and  not  light  enough 
for  him  to  see  the  obstruction;  that  he  was 
aware  of  it  and  was  going  along  carefully 
on  that  account;  that  he  felt  along  the  wire 
fence  to  discover  when  he  passed  the  comer ; 
and  that  while  endeavoring  to  avoid  the 
obstacle,  and  doing  all  in  his  power  to  that 
end,  he  reached  the  place  before  be  knew 
it  and  stumbled  and  fell  and  was  injured, 
as  set  out  in  the  petition.  The  physician 
who  treated  him  the  same  day  testified  to 
the  existence  of  the  hernia  or  rupture ;  that 
he  was  a  member  of  the  board  of  pension 
examiners;  and  some  months  prior  to  that 
had  made  an  examination  of  plaintiff  who 
was  an  applicant  for  a  pension,  and  that 
plaintiff  bad  no  rupture  at  that  time.  The- 
answer.  In  addition  to  a  general  denial,  set 
up  the  defense  of  contributory  negligence. 
No  reply  was  filed,  but  It  may  be  assumed 
that  the  parties  and  the  court  treated  the 
issues  as  joined  by  a  reply,  since  no  objec- 
tion by  defendant  Is  raised  in  the  record. 

Several  errors  are  alleged,  many  of  them 
so  unsubstantial  that  it  seems  unnecessary 
to  do  more  than  state  them.  The  court 
properly  denied  defendant's  motion  to  require 
plaintiff  to  make  the  petition  more  definite 
and  certain  by  stating  the  way  in  which  he 
was  hurt  The  petition  set  forth  in  plain 
and  concise  language  how  it  occurred  without 
needlessly  reciting  every  detail. 

Error  is  also  insisted  upon  because  the 
court  sustained  certain  objections  to  testi- 
mony offered  by  defendant.  Defendant  city 
called  one  Dr.  Davis  as  an  expert  witness, 
and  he  was  asked  the  following  questions: 
"Q.  Did  you  hear  the  testimony  of  the  plain- 
tiff Green  in  this  case?  A.  I  beard  part  of  it; 
I  came  in  after  he  commenced  giving  bis  tes- 
timony. Q.  Did  you  hear  him  describe  the 
manner  in  which  he  fell  or  stumbled  on  the 
the  crossing?  A.  Yes,  sir.  Q.  Now,  I  will 
ask  you  to  state  to  the  Jury,  from  your 
knowledge  and  experience  as  a  physician,  the 
probability  of  a  man  rupturing  himself  in 
the  manner  testified  to  by  Green?  ♦  •  • 
Q.  I  will  ask  you  to  state  to  the  Jury  what 
Is  the  usual  and  ordinary  manner  in  which 
rupture  occurs?"  Objections  to  the  last  two 
questions  were  sustained,  and  error  Is  claimed 
upon  the  authority  of  A.,  T.  &  S.  F.  R.  Co. 
v.  Brassfleld,  51  Kan.  167,  32  Pac.  814.  That 
case  was  like  this  In  many  resi)ects.  The 
injury  there  was  a  rupture  claimed  to  have 
been  caused  by  a  sudden  strain  occasioned 
by  the  dropping  or  turning  of  a  heavy  rail- 
road tie.  one  end  of  which  plaintiff  was  lift- 
ing. A  physician  who  had  examined  plaintiff 
was  permitted  to  testify,  over  defendant's 
objections,  that  such  injuries  may  be  pro- 
duced without  great  violence  or  shock,  but 
that  he  had  never  seen  a  rupture  of  that 
character  except  as  the  result  of  more  or 
less  violence.  After  stating  that  he  was  pres- 
ent and  heard  plaintiff  testify  how  the  injury 
was  inflicted,  he  was  further  asked  to  state 


Digitized  by  VjOOQ  IC 


618 


83  PACIPiO  JlEPORTEtt. 


(Kan. 


whether.  In  h!s  opinion,  Brassfleld's  condition 
could  have  been  produced  or  brought  about 
in  the  manner  which  he  (.Brassfield)  had 
detailed  to  the  Jury.  He  answered  that  It 
muet  have  been  done  by  violence.  The  court 
said:  "It  would  have  been  more  regular  to 
have  put  the  facts  to  him  In  a  hypothetical 
form,  and  obtained  his  opinion  upon  the 
facts  testified  to  by  Brassfleld.  The  testi- 
mony of  the  latter  on  his  question,  however, 
was  not  obscure  or  Involved,  and,  being  very 
brief,  the  company  can  have  suffered  no 
prejudice  from  this  Irregularity."  In  the 
present  case  Dr.  Davis  had  not  heard  ail 
the  testimony  of  plaintiff  and  never  had 
examined  his  injuries.  But  aside  from  these 
differences,  the  case  cited  Is  no  authority 
upon  which  plaintiff  In  error  may  rely.  It 
does  not  go  to  the  extent  of  holding  that 
it  would  have  been  error  to  refuse  to  i)ermlt 
such  a  question,  but  merely  that  In  that 
case,  considering  the  answer  and  the  circum- 
stances, the  party  against  whom  It  was  of- 
fered suffered  no  prejudice,  though  the  ques- 
tion Itself  was  irregular.  The  trial  court 
properly  sustained  the  objection. 

Defendant  complains  because  the  court 
would  not  permit  It  to  show  by  Dr.  Davis 
that  a  man  GO  years  of  age,  with  the  right 
knee  stiff  from  a  gunshot  wound,  would  be 
more  liable  to  rupture  than  a  person  not  so 
affected.  In  justice  to  the  doctor  himself  It 
should  be  stated  that  there  Is  nothing  in 
the  record  from  which  It  could  be  inferred 
that  be  would  have  so  testified,  had  the  ob- 
jection not  been  sustained. 

There  Is  no  variance  between  the  notice  of 
the  claim  filed  with  the  city,  where  It  stated 
a  claim  for  injuries  "caused  by  a  fall  on  the 
walk  near  the  northeast  corner  of  Second 
and  Mulberry  streets,"  and  the  petition, 
where  It  was  referred  to  as  a  "crosswalk." 
"Walk"  and  "crosswalk"  mean  the  same 
thing.  Both  are  sidewalks,  and  the  city  is 
bound  to  keep  both  in  repair.  The  notice 
challenged  the  attention  of  the  city  to  a 
particular  place  at  the  Intersection  of  the  two 
streets.  From  the  photogi'apha  in  evidence 
It  appears  that  the  city  could  have  had  no 
difficulty  In  locating  the  place  of  accident 
with  such  a  notice.  The  photographs  were 
taken  eight  days  after  plaintiffs  fall,  and 
error  Is  complained  of  in  admitting  them 
without  proof  that  they  showed  the  con- 
dition of  the  walk  on  the  date  of  the  acci- 
dent. The  fact  that  several  witnesses,  in- 
cludlns  some  offered  by  the  city,  afterward 
identified  the  photographs  as  showing  the 
exact  condition  of  the  walk  as  it  had  ex- 
isted for  several  years  prior  to  and  up  to 
the  time  of  the  accident,  rendered  this  Ir- 
regularity of  no  consequence. 

The  following  instruction  given  by  the 
court  Is  complained  of  as  not  stating  fully 
the  duty  of  a  person  familiar  with  the  al- 


leged defective  sidewalk:  "It  was  not  neg- 
ligence for  him  to  pass  over  a  cross-walk 
known  to  him  to  be  dangerous,  but.  In  doing 
so,  he  must  use  care  and  caution  reason- 
ably commensurate  with  the  known  dan- 
ger. •  •  •  Consider  carefully  his  knowl- 
edge of  the  condition  of  the  walk,  the  nature 
of  the  defect,  whether  easily  visible  or  appar- 
ent, or  not,  the  nature  and  manner  of  the  ac- 
cident, and  then  determine,  in  the  light  of  all 
the  circumstances,  whether  the  plaintiff  on  hiii 
part  exercised  the  care  and  caution  that  a 
person  of  reasonable  prudence  would  have 
exercised  in  the  light  of  such  knowledge." 
It  Is  urged  that  there  should  have  been  In- 
cluded the  elements  of  time,  light,  locality, 
mud,  manner  of  traveling,  and  the  crippled 
condition  of  plaintiff.  To  "determine.  In 
the  light  of  all  the  circumstances,"  means  to 
consider  these  elements  and  everything  else 
in  evidence.  The  instructions  considered 
together  cover  the  law  of  the  case  and  leave 
no  room  for  any  claim  of  prejudice  on  the 
part  of  defendant  City  of  Emporia  v. 
Schmidling,  33  Kan.  485,  6  Pac.  893;  Langan 
V.  City  of  Atchison,  35  Kan.  318,  11  Pac.  38. 
57  Am.  Rep.  1(55. 

It  is  contended  also  that  the  case  should  be 
reversed  because  the  jury  fees,  provided  by 
Gen.  St.  1901,  3056,  were  not  paid  by  the 
successful  party  before  judgment  rendered  on 
the  verdict  A  statement  apiiears  in  the  re- 
cord to  the  effect  that  these  fees  were  not 
paid  as  provided  by  law.  The  failure  to  pay 
these  fees  was  an  irregularity,  but  not  one 
which  either  affected  the  substantial  rights 
of  plaintiff  in  error,  or  of  which  it  can  com- 
plain. City  of  Topeka  v.  Tuttle,  5  Kan.  311. 
425.  The  provision  of  the  law  is  for  the  bene- 
fit of  the  county,  and  the  party  against  whom 
the  judgment  Is  entered  is  not  affected  in 
any  way  by  a  failure  to  comply.  Moreover, 
this  court  can  consider  only  errors  to  which 
the  attention  of  the  trial  court  was  chal- 
lenged by  the  motion  for  a  new  trial,  and 
this  Irregularity  is  not  thus  raised. 

The  court  committed  no  error  in  denying 
the  motion  for  a  new  trial.  The  grounds 
relied  upon  were  Insufficient  and  no  dili- 
gence was  shown  or  sufficient  reasons  given 
why  the  evidence  was  not  produced  at  the 
trial. 

Counsel  insist  that,  because  Green  was  a 
cripple  and  took  no  lantern  with  him  when  he 
ventured  upon  the  defective  walk  In  the  dark- 
ness, and  because  he  could  have  gone  some 
other  street,  "either  he  was  guilty  of  con- 
tributory negligence,  or  that  he  has  fab- 
ricated the  whole  thing."'  It  is  sufflcient  to 
say  that  all  these  matters  were  passed  upon 
by  the  jury,  and  that  there  appears  no  lack 
of  evidence  in  the  record  to  sustain  the  ver- 
dict. 

The  judgment  will  be  affirmed.  All  tlie 
Justices  concurring. 
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STATE  ex  rel.  LANDER  et  al.  v.  LEWIS. 
(Supreme  Court  of  Kansas.     Nov.  11,  1905.) 

Appeal  —  Case-Made  —  Seitleuent    and 

SicNiNc— Expiration  ok  Term  of  Judge. 

Under  the  facts  of  this  case  it  in  helil  that 

DO  time  had  been  fixed  for  settling  and  signing 

a   case-made   when   the   trial  judge's   term   of 

office  expired. 
(Syllabus  by  the  Court.) 

Proceeding  by  the  state,  on  the  relation  of 
Charles  Lander  and  another,  to  compel  W.  H. 
l.ewiB,  district  Judge,  to  settle  a  case-made. 
Denied. 

John    F.    Hanson,    for    relators.    Grattan 

6  Gi-attan,  for  defendant. 

BrRCH,  J.  This  proceeding  Is  bronght 
to  compel  a  district  Judge  to  settle  and  sign 
a  case-made  after  his  term  of  office  has  ex- 
pired. In  the  district  cotirt  the  motion  for  a 
new  trial  was  overruled  on  December  22, 
1!)04,  and  at  the  same  time  the  following 
order  was  ninde:  "At  which  time  plaintiffs 
were  given  30  days  to  make  and  serve  a  case- 
made  for  the  Supreme  Court  of  the  state  of 
Kansas,  and  the  defendant  given  five  days 
after  service  to  suggest  amendments;  the  ca.se 
to  be  signed  and  settled  on  two  days'  notice 
of  either  party  at  any  time  thereafter."  The 
Judge's  tenn  expired  on  January  9,  1905. 
The  case  was  served  on  January  20,  1905. 
Amendments  were  suggested  on  January  25th 
and  afterward,  but  on  the  same  day  notice 
was  served  that  the  case  would  be  settled  and 
signed  on  January  28th.  On  that  day,  the 
thirtj'-seventh  after  the  making  of  the  order, 
the  Judge  refused  to  act  In  the  premises,  on 
the  ground  that  he  no  longer  had  Jurisdiction 
to  do  so. 

The  order  Involved  Is  quite  similar  to  the 
one  discussed  In  the  case  of  Mowery  v.  Bank, 

07  Kan.  128.  72  Pac.  5.39,  which  reads  as  fol- 
lows: "Plaintiffs  are  allowed  till  and  In- 
cluding the  Ist  day  of  February,  1902.  to 
make  and  serve  a  case-made  for  appeal  to 
the  Supreme  Court,  and  the  defendant  Is 
allowed  till  and  Including  February  28,  1902, 
to  suggest  amendments  thereto:  case  to  be 
settled  and  signed  thereafter  on  five  days' 
written  notice  by  either  party."  This  order 
was  made  on  Noveml)er  1.  1901,  and  the 
Judge's  term  expired  In  January,  1902.  before 
any  notice  of  settlement  or  signing  had  been 
given.  The  difference  between  the  Indefinite 
general  term  "thereafter"  and  the  Indeflnlte 
general  phrase  "at  any  time  thereafter"  Is 
not  sufficient  to  form  the  basis  of  a  principle. 
In  all  other  essential  respects  the  facts  In 
Mowery  v.  Bank  and  In  this  case  are  strictly 
analogous.  Althongh  the  attorneys  In  Mow- 
ery V.  Bank  made  no  point  upon  the  word 
"thereafter."  Mr.  Justice  Pollock,  speaking 
for  the  court,  made  the  following  clear  state- 
ment of  the  law:  "As  the  order  of  the  trial 
Jtidge  did  not  fix  the  time  for  the  settlement 
of  the  case,  but  left  the  date  of  settlement 
uncertain,  contingent  upon  the  giving  of  the 


written  notice  of  the  time  and  place  of  settle- 
ment by  counsel,  and  as  the  time  for  the 
settlement  of  the  case  remained  undetermined 
and  unfixed  at  the  date  of  the  expiration  of 
the  term  of  office  of  the  trial  Judge,  we  are 
constrained  to  hold  that  the  petition  In  error 
must  he  dismls.sed  for  wont  of  Jurisdiction  In 
this  court."  In  Butler  v.  Scott,  08  Kan.  512, 
75  Pac.  490,  Mr.  Justice  Mason  made  the 
following  equally  perspicuous  declaration: 
"The  object  of  the  provision  In  question  Is  to 
preserve  the  Jurisdiction  of  the  trial  Judge, 
after  his  term  has  expired,  not  for  an  in- 
deflulte  time,  but  only  during  a  fixed  and 
certain  period.  If,  when  bis  term  expires,  a 
time  has  been  fixed  within  which  the  case 
is  to  be  settled,  and,  as  in  this  case  there  has 
been  no  extension  of  time,  that  is  the  limit  of 
his  Jurisdiction.  He  may  settle  the  case 
within  that  time,  but  not  later.  And  if, 
when  his  term  expires,  no  provision  has  been 
made  as  to  the  time  of  settlement,  but  a 
time  has  been  fixed  within  which  the  case  is 
to  be  made,  that  time,  including  that  given 
for  suggesting  amendments.  Is  the  limit  of  his 
Jurisdiction.  He  may  settle  the  case  wlthia 
that  time,  but  not  later."  It  is  impossible  to 
say  that  the  wholly  undefined  and  Indetermi- 
nate |)erIod  of  "any  time"  means  a  fixed  and 
ascertained  time  within  which  counsel  might, 
by  giving  notice,  and  the  uncertainty  as  to 
when  the  case  would  be  settled.  Neither  is 
it  possible,  under  the  language  of  the  statute 
and  of  the  decisions  quoted,  to  say  that  the 
two  days'  notice  of  settlement  and  signing 
which  might  be  given  at  will  at  any  time, 
and  which  might  be  delayed  indefinitely, 
constituted  any  portion  of  a  time  actually 
fixed  when  the  Judge  went  out  of  office.  The 
court  is  not  Inclined  to  reverse  the  decisions 
referred  to,  and  numerous  others  of  like  im- 
port. 

The  various  attacks  made  by  the  plaintiff 
upon  the  statute  governing  the  case  cannot 
be  supi>orted,  and  the  writ  of  mandamus  is 
denied.    All  the  Justices  concurring. 


CITY  OF  SALINA  v.  BliAKSLEY. 
(Supreme   Court   of   Kansas.    Nov.    11,    190."5.) 

CONSTITITTIONAI,  LAW— RiOHT  TO  BEAR  ABMS. 

Se<-tion  4  of  the  Bill  of  Rights,  which  pro- 
vides that  "the  people  have  the  right  to  bear 
arms  for  their  defense  and  security,"  is  a  lim- 
itation on  legislative  power  to  enact  laws  pro- 
hibiting the  bearing  of  arms  in  the  militia,  or 
any  otiier  military  organization  provided  for  by 
law,  but  is  not  a  limitation  on  legislative  pow- 
er to  enact  laws  prohibiting  and  punishing  the 
promiscuous  carrying  of  arms  or  other  deadly 
weai>ons. 

[Ed.  Note. — For  cases  In  point,  see  vol.  48, 
Cent.  Dig.  Weapons,  {  3.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Sallna  County : 
R.  R.  Rees.  Judge. 

James  Blaksley  w.as  convicted  of  carrying 
a  pistol  within  the  city  of  Suliiia.  and  ap- 
peals.    Affirmed.       Dgitized  by  V^jOOQIC 
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David  Ritchie,  for  appellant  R.  A.  lav- 
Itt,  for  appellee. 

GREENE,  J.  James  Blaksley  was  con- 
victed In  the  police  court  of  the  city  of 
Sallna,  a  city  of  the  second  class,  of  carry- 
ing a  revolving  pistol  within  the  city  while 
under  the  Influence  of  Intoxicating  liquor. 
He  appealed  to  the  district  court,  where  he 
was  again  convicted,  and  this  proceeding  Is 
prosecuted  to  reverse  the  Judgment  of  the 
latter  court 

The  question  presented  Is  the  constitution- 
ality of  section  1003  of  the  General  Statutes 
of  1901,  which  reads :  'The  council  may  pro- 
hibit and  punish  the  carrying  of  flre  arms 
or  other  deadly  weapons,  concealed  or  other- 
wise, and  may  arrest  and  Imprison,  fine  or 
set  at  work  all  vagrants  and  persons  found 
In  said  city  without  visible  means  of  sup- 
port, or  some  legitimate  business." 

Section  4  of  the  BUI  of  Rights  is  as  fol- 
lows: "The  people  have  the  right  to  bear 
arms  for  their  defense  and  security;  but 
standing  armies.  In  time  of  peace,  are 
dangerous  to  liberty,  and  shall  not  be  tol- 
erated, and  the  military  shall  be  In  strict 
subordination  to  the  civil  power."  The  con- 
tention Is  that  this  section  of  the  Bill  of 
Bights  Is  a  constitutional  Inhibition  upon  the 
power  of  the  Legislature  to  prohibit  the 
Individual  from  having  and  carrying  arms, 
and  that  section  1003  of  the  General  Statutes 
of  1901  Is  an  attempt  to  deprive  him  of 
the  right  guarantied  by  the  Bill  of  Rights, 
and  is  therefore  unconstitutional  and  void. 
The  power  of  the  Legislature  to  prohibit 
or  regulate  the  carrying  of  deadly  weapons 
has  been  the  subject  of  much  dispute  in 
the  courts.  The  views  expressed  In  the  de- 
cisions are  not  uniform,  and  the  reasonings 
of  the  different  courts  vary.  It  has,  however, 
been  generally  held  that  the  Legislatures  can 
regulate  the  mode  of  carrying  deadly  weap- 
ons, provided  they  are  not  such  as  are  ordi- 
narily used  In  civilized  warfare.  To  this 
view,  there  is  a  notable  exception  in  the 
early  case  of  Bliss  v.  Ck>mmonwealth,  2  Lltt. 
(Ky.)  90,  13  Am.  Dec.  251,  where  it  was  held, 
under  a  constitutional  provision  similar  to 
ours,  that  the  act  of  the  Legislature  pro- 
hibiting the  carrying  of  concealed  deadly 
weapons  was  void,  and  that  the  right  of 
the  citizen  to  own  and  carry  arms  was  pro- 
tected by  the  Gonstltutlon,  and  could  not 
be  taken  away  or  regulated.  While  this  de- 
cision has  frequently  been  referred  to  by 
the  courts  of  other  states,  it  has  never  been 
followed.  The  same  principle  was  announced 
In  Idaho  in  re  Brlckey,  8  Idaho,  597,  70 
Pac.  609,  101  Am.  St  Rep.  215,  but  no  ref- 
erence Is  made  to  Bliss  v.  Commonwealth, 
nor  to  any  other  authority  In  support  of 
the  decision.  In  view  of  the  disagreements 
In  the  reasonings  of  the  different  courts  by 
which  they  reached  conflicting  conclusions, 
we  prefer  to  treat  the  question  as  an  orig- 
inal one. 


•  The  provision  In  section  4  of  the 'Bill 
of  Rights  "that  the  people  have  the  right 
to  bear  arms  for  their  defense  and  security" 
refers  to  the  people  as  a  collective  body.  It 
was  the  safe^  and  security  of  society  that 
was  being  considered  when  this  provision 
was  put  into  our  Constitution.  It  Is  fol- 
lowed Immediately  by  the  declaration  that 
standing  armies  In  time  of  peace  are  dan- 
gerous to  liberty  and  should  not  be  tol<^rated. 
and  that  "the  military  shall  be  In  strict 
subordination  to  the  civil  power."  It  deals 
exclusively  with  the  military.  Individual 
rights  are  not  considered  in  this  section. 
The  manner  In  which  the  people  shall  ex- 
ercise this  right  of  bearing  arms  for  the 
defense  and  security  of  the  people  Is  found 
In  article  8  of  the  Constitution,  which  au- 
thorizes the  organizing,  equipping,  and  dis- 
ciplining of  the  militia,  which  shall  be  com- 
posed of  "able-bodied  male  citizens  be- 
tween the  ages  of  twenty-one  and  forty- 
five  years.  ♦  •  •"  The  militia  is  essen- 
tially the  people's  army,  and  their  defense 
and  security  In  time  of  peace.  There  are 
no  other  provisions  made  for  the  military 
protection  and  security  of  the  people  in  time 
of  peace.  In  the  absence  of  constitutional 
or  legislative  authority,  no  person  has  the 
right  to  assume  such  duty.  In  some  of  the 
states  where  It  has  been  held,  undo*  similar 
provisions,  that  the  citizen  has  the  right 
preserved  by  the  Constitution  to  carry  such 
arms  as  are  ordinarily  used  in  civilized 
warfare.  It  is  placed  on  the  ground  that  It 
was  intended  that  the  people  would  thereby 
become  accustomed  to  handling  and  using 
such  arms,  so  that  in  case  of  an  emergency 
they  would  be  more  or  less  prepared  for  the 
duties  of  a  soldier.  The  weakness  of  this 
argument  lies  in  the  fact  that  In  nearly 
every  state  In  the  Union  there  are  provi- 
sions for  organizing  and  drilling  state  militia 
in  sufficient  numbers  to  meet  any  such 
emergency. 

That  the  provision  in  question  applies  only 
to  the  right  to  bear  arms  as  a  member  of 
the  state  militia,  or  some  other  military 
organization  provided  for  by  law.  Is  also 
apparent  from  the  second  amendment  to  the 
federal  Constitution,  which  says:  "A  well 
regulated  militia,  being  necessary  to  the  se- 
curity of  a  free  state,  the  right  of  the 
people  to  keep  and  bear  arms  shall  not  be 
Infringed."  Here,  also,  the  right  of  the  peo- 
ple to  keep  and  bear  arms  for  their  se- 
curity Is  preserved,  and  the  manner  of  bear- 
ing them  for  such  purpose  is  clearly  Indi- 
cated to  be  as  a  member  of  a  well-regulated 
militia,  or  some  other  military  organization 
provided  for  by  law.  Mr.  Bishop,  In  his 
work  on  Statutory  Crimes,  In  treating  of 
this  provision,  which  is  found  in  almost  every 
state  Constitution,  says,  in  section  793:  "In 
reason,  tbe  keeping  and  bearing  of  arm.s 
has  reference  only  to  war  and  possibly  also 
to  Insurrections  wherein  the  forms  of  war 
are,  as  far  as  practicable  observed."  Com- 
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monwealth  y.  Murphy  (Mass.)  44  N.  E.  138, 
82  L.  R.  A.  606,  strongly  supports  the  posi- 
tion we  have  taken.  The  defendant  was  con- 
victed of  helng  a  member  of  an  Independent 
organization  which  was  drilling  and  parad- 
ing with  guns.  The  guns,  however,  had  been 
Intentionally  made  so  defective  as  to  be 
Incapable  of  being  discharged.  The  prose- 
cution was  had  under  a  statute  which  pro- 
vided that:  "No  body  of  men  whatsoever, 
other  than  the  regularly  organized  coriis  of 
the  mllltla  [and  certain  other  designated 
organizations],  shall  associate  themselves  to- 
gether at  any  time  as  a  company  or  o'ganl- 
sation,  for  drill  or  parade  with  flre-anns, 
or  maintain  an  armory  In  nny  city  or  town 
of  the  commonwealth.     •    •    *" 

On  the  trial  the  defendant  Invoked  the 
provisions  of  the  Massachusetts  Bill  of 
Bights,  "the  people  have  a  right  to  keep 
and  bear  arms  for  the  common  defense," 
in  support  of  bis  contention  that  he  bad 
the  right  to  bear  arms.  The  court  said: 
"This  view  cannot  be  supported.  The  right 
to  keep  and  bear  arms  for  the  common 
defense  does  not  Include  the  right  to  asso- 
ciate together  as  a  military  organization,  or 
to  drill  and  parade  with  arms  in  cities  or 
towns,  unless  authorized  to  do  ao  by  law. 
This  Is  a  matter  affecting  the  public  se- 
curity, quiet,  and  good  order,  and  It  is  within 
the  police  power  of  the  Legislature  to  regu- 
late the  bearing  of  arms,  so  as  to  forbid 
such  unauthorized  drills  and  parades."  The 
defendant  was  not  a  member  of  an  organ- 
ized militia,  nor  of  any  other  military  organi- 
zation provided  for  by  law,  and  was  there- 
fore not  within  the  provision  of  the  Bill  of 
Rights,  and  was  not  protected  by  its  terms. 

The  Judgment  is  affirmed.  All  the  Jus- 
tices concurring. 


LEWIS  et  al.  v.  SNYDER  et  al. 

(Supreme  Court  of  Kansas.    Nov.  11,  1905.) 

Appeal  —  Harmless  Erbob  —  Instbuctions 

IN  PBOCEEllINaS  TO  CONTEST   VflLL. 

In  proceedings  to  contest  a  will,  where  the 
court  itself  considered  the  testimony,  and  later 
found,  without  regard  to  the  verdict  and  answer 
of  the  jury,  "that  the  testator  was  of  sound 
mind  and  memory  and  legally  competent  to 
make  a  will,"  any  error  in  the  instructions 
given  to  the  Jury,  or  any  irregalarities  of  the 
Jury,  become  immaterial. 

E^ror  from  District  Court,  Linn  County; 
W.  L.  Simons,  Judge. 

Proceedings  by  Byron  H.  Lewis  and  otbars 
against  William  Snyder  and  others  to  con- 
test a  will.  From  a  Judgment  against  con- 
testants, they  bring  error.    Affirmed. 

Blddle  &  Lardner,  for  plaintiffs  in  error. 
J.  I.  Sheppard  and  John  O.  Cannon,  for  de- 
fendants in  error. 

PER  CURIAM.  In  a  contest  of  a  will, 
made  by  James  Lewis,  In  which  he  gave  his 
property  to  a  nephew  and  niece,  instead  of 
to  Ills  wife  and  children,  the  court  called  a 


Jury  and  submitted  to  It  the  single  question: 
Was  Lewis  of  sound  mind  and  memory  when 
he  executed  the  will?  The  jury  upon  a  mass 
of  conflicting  testimony  made  an  affirmative 
finding.  The  court  itself  considered  the  testi- 
mony, and  later  found,  as  the  judgment  re- 
cites, "without  regard  to  the  verdict  and  an- 
swer of  the  jury,"  that  Lewis  was  of  sound 
mind  and  memory  and  legally  competent  to 
make  a  will  at  the  time  the  will  In  question 
was  executed.  Since  the  court  did  not  adopt 
the  advisory  finding  of  the  jury,  but  acted 
independently  and  for  Itself  determined  the 
facts,  the  Instructions  given  to  the  jury,  or 
any  irregularities  of  the  jury,  became  im- 
material. A  few  objections  to  rulings  on 
testimony  are  mentioned,  but  there  is  nothing 
substantial  In  any  of  them. 

The  contention,  so  earnestly  pressed  here, 
that  the  finding  of  the  court  that  Lewis  was 
of  sound  and  disposing  mind  when  he  execut- 
ed the  will  was  not  supported  by  the  evi- 
dence, has  led  to  a  careful  reading  of  all  the 
testimony  In  the  record.  There  is  consider- 
able testimony,  It  la  true,  tending  to  show 
that  the  testator  was  mentally  unbalanced 
and  incompetent;  but  there  Is  also  a  great 
deal  of  testimony  going  to  establish  testa- 
mentary capacity.  It  is  manifest  that  Lewis 
was  irascible  and  eccentric,  but  there  Is  an 
abundance  of  evidence  which  upholds  the 
finding  of  the  court  that  he  was  competent 
to  make  a  will;  and  this  appears  to  have  been 
the  opinion  of  the  contesting  parties  when 
the  will  was  made,  for  about  that  time  they 
negotiated  contracts  with  Lewis  dividing  the 
property,  and  th<y  accepted  conveyances 
which  he  then  made. 

Judgment  affirmed. 


STATE  V.  DOUGLASS. 
(Supreme  Court  of  Kansas.    Nov.  11,  1905.) 

1.  IWFOBMATIOW — FOBMAI.     REQUISITES — VEBI- 
FICATION. 

An  information  cannot  be  quashed  Iiecause 
the  clerk  of  the  district  court  who  administered 
the  oath,  after  naming  the  county,  omitted  to 
follow  it  with  the  word  "county," 

2.  Cbiuinal   Law  —  Appbal  —  Exceftionb — 
Necessitt. 

The  overruling  of  an  application  to  delay 
a  criminal  trial  until  a  party  may  present  an 
a£Bdavit  showing  what  an  absent  witness  will 
testify  to  is  not  leviewable,  in  the  absence  of  an 
exception. 

Appeal  from  District  Court,  Cherokee 
County;  W.  B.  Glasse,  Judge. 

Frank  Douglass  was  convicted  of  crime, 
and  be  appeals.    Affirmed. 

Ira  Heaton  and  W.  R.  Cowley,  for  appel- 
lant C.  C.  Coleman,  Atty.  Gen.,  Al.  F.  Wil- 
liams, and  H.  G.  Finch,  for  the  State. 

PER  CURIAM.  An  Information,  otherwise 
sufficient,  presented,  signed,  and  sworn  to  by 
the  county  attorney,  is  not  vulnerable  to  a 
motion  to  quash  because  the  c^k^^  ■  Btt 
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district  court  who  administered  the  oatb,  af- 
ter naming  the  county,  omitted  to  follow  such 
name  with  the  word  "county." 

The  OTerruIing  of  an  application  to  delay 
a  trial  until  a  party  might  present  affidavits 
showing  what  atHsent  witnesses  would  testify, 
not  excepted  to,  cannot  be  considered  by 
this  court  In  the  present  case  no  exceptions 
were  taken  to  the  overruling  of  the  appli- 
cation. 


STATE  V.  KNOLL. 
(Supreme  Court  of  Kansas.     Nov.  11,  190.J.) 

Homicides— Manslaughter    in    the    Second 

Deuree. 

The  evidence  in  this  case  is  legally  insuffi- 
cient to  establisti  a  killing  in  an  unusual  man- 
ner within  the  meaning  of  section  10  of  the 
crimes  act  (Gen.  St.  1901.  S  2001),  defining 
manslaughter  in  the  second  degree  to  be  "the 
killing  of  a  human  being  without  a  design  to 
effect  death,  in  the  heat  of  passion,  but  in  a 
cruel  and  unusual  manner,  unless  it  be  com- 
mitted under  such  circumstances  as  to  con- 
stitute excusable  or  justifiable  homicide." 

JohnHton,  C.  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ellis  County; 
J.  H.  Reeder,  Judge. 

John  Knoll  was  convicted  of  manslaughter, 
and  appeals.    Reversed. 

W.  B.  Saum  and  A.  D.  Gilkeson,  for  appel- 
lant C.  C.  Coleman,  Atty.  Gen.,  and  E.  A. 
Rea,  for  the  State. 

BUIICH,  J.  The  defendant  was  convicted 
of  manslaughter  in  the  second  degree  under 
section  16  of  the  crimes  act  (Gen.  St  1901,  i 
2001),  which  reads  as  follows :  "The  killing 
of  a  human  being  without  a  design  to  effect 
death,  in  the  beat  of  passion,  but  in  a  cruel 
and  unusual  manner,  unless  it  be  committed 
under  such  circumstances  as  to  constitute  ex- 
cusable or  Justifiable  homicide,  shall  be  deem- 
ed manslaughter  in  the  second  degree."  In 
this  appeal  it  is  urged  that  the  evidence 
wholly  fails  to  sustain  the  verdict  and  judg- 
ment The  facts  are  few,  simple,  and  so  far 
as  the  decisive  circumstance  Is  concerned,  un- 
disputed. They  are  outlined  in  a  general  way 
in  the  opinion  of  this  court,  rendered  upon 
a  former  appeal,  in  the  case  of  the  State  v. 
Knoll,  (59  Kan.  767,  77  Pac.  580.  To  the 
Htntement  thei-e  made  it  is,  however,  neces- 
sary to  add  a  few  particulars: 

The  deceased  was  a  small  man,  not  very 
stout,  in  poor  health,  and  a  hunchback.  The 
defendant  was  a  much  larger  and  stronger 
man.  The  deceased  had  a  revolver,  but  made 
no  attempt  to  use  It  The  defendant,  who 
was  unarmed,  defied  the  deceased  to  shoot 
and  then  grappled  him  and  bore  hlni  to  the 
floor.  While  upon  the  deceased,  he  choked 
him  and  bent  him  with  his  fists  until  they 
were  bloody.  After  the  encounter  the  de- 
ceased was  found  to  Imve  a  bruised  and 
bleeding  eye.  a  bruise  on  the  back  of  his  head, 
bruises  on  his  breast,  an  abrasion  on  liiB 


back — which,  however,  was  probably  a  bed 
sore — and  the  tibia  of  his  left  leg  was  broken. 
A  daughter  of  the  deceased  described  tlie 
onset  as  follows:  "Then  Knoll  Jumped  up 
and  grabbed  my  papa  •  •  •  and  rolled 
him  on  the  floor."  The  wife  of  the  deceased 
gave  the  following  testimony :  "They  pnshed 
me  away,  and  then  Alex  and  Knoll  got  to- 
gether in  the  dining  room  tliere,  in  the  store. 
I  seen  Alex  had  a  revolver,  and  I  said.  'Alex, 
give  me  the  revolver,'  and  he  says,  'No,'  he 
won't,  and  Knoll  says,  'Shoot  me  If  you  can.' 
I  guess  that  is  bow  it  was;  and  then  they 
grabbed  some  way,  and  I  run  to  the  door  then 
to  see  is  there  help  coming.  •  •  •  I  mo- 
tioned for  them  to  hurry  up,  and  in  this  time 
little  Anna  says,  'Mama,  mama,  he  has  got 
papa  down;  he  is  choking  him.'  And  I  run 
through,  and  sure  enough  there  lay  the  re- 
volver in  the  corner,  and  I  seen  right  away 
that  it  wasn't  discharged.  Knoll  was  on 
Alex,  and  I  gave  Knoll  a  push  away,  and 
Alex  says,  'My  leg  is  broke.'  'Now,'  he  says, 
'Sponsor,  what  have  you  done;  you  have 
broke  my  leg,  look  at  me.'  The  blood  was 
running  from  bis  face,  and  bis  leg  was 
broke."  She  explained  the  breaking  of  her 
husband's  leg  thus :  "Where  the  scuffle  was 
there  is  a  counter;  and  it  has  a  scantling 
underneath  the  counter,  and  ray  idea  is  tlmt 
he  was  again  the  counter  this  way  [illus- 
tratingl,  and  he  got  that  leg  in  there  some 
way,  and  he  pushed  him  down,  threw  him 
down,  and  twisted  that  leg  off  and  John  fell 
on  him."  She  further  said  that  she  would 
call  it  a  wrestle  at  first,  that  they  both 
staggered,  that  her  husband  bad  been  drink- 
ing, and  that  Knoll  was  bad  drunk.  The 
defendant's  own  account  of  the  occurrence 
was  as  follows:  "Then  he  went  up  stairs 
and  got  his  gun.  I  says,  'Alex  has  gone 
to  get  his  gun,'  and  she  says,  'No.  he  won't 
shoot'  The  house  was  north  and  south,  and  he 
turns  around  with  his  face  to  the  south,  and 
held  up  the  revolver  and  says,  'Now,  what 
are  you  going  to  do?'  and  I  says,  'Shoot, 
shoot'  He  didn't  say  anything  more,  but  he 
swore  like  everything.  And  then  I  don't 
know  just  how  it  happened,  but  we  grabbed, 
and  I  grabbed  his  left  arm  this  way,  and  he 
had  the  gun  this  way  with  this  hand,  and 
we  grabbed  and  fell  down,  and  the  gun  flew 
awuy,  and  Mrs.  Denning  grabl>ed  the  gtm, 
and  he  tried  to  hit  me,  and  I  got  his  bands, 
and  held  them,  and  says,  'Now  will  you  quit?' 

and  he  says  'No,  not  for  any 

-,'  and  I  grabbed  his  arms,  so. 


and  crossed  them  on  his  breast,  and  I  hit  him 
in  the  face  and  In  his  eye.  Then  I  asked  him 
if  he  got  enough,  and  he  says  'Yes,  I  give 
U]).'  and  Mrs.  Denning  came  and  saj-s :  'John, 
that  is  enough  now.  What  have  you  done? 
You  have  broke  Alex's  leg.' " 

Aa  stated  in  the  former  opinion :  "Den- 
ning was  suffering  from  chronic  alcoholism 
and  fatty  degeneration  of  the  heart.  In  con- 
seciuence  of  his  injury,  he  was  put  to  bed,  and 

by  reason  of  the  inactivity  thus  AntolnfifL, 
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and  hJs  prcTlons  diseases  condition,  aelMn- 
fectlon  resultant  from  the  inability  properly 
to  throw  off  the  natural  secretions  ensued, 
from  which  complication  he  died  on  the  23d 
of  March,  32  days  after  his  Injury.  While 
his  physical  condition  prior  to  his  injury  was 
such  as  would  have  eventually  resulted  In 
his  death,  the  Injury  which  he  received 
hastened  that  result."  These  facts  show 
clearly  enough  a  homicide  committed  In  the 
heat  of  passion,  without  a  design  to  effect 
death,  and  without  excuse  or  justification. 
But  was  the  killing  done  "in  a  cmel  and  un- 
usual manner?"  There  Is,  of  course,  no  fixed 
standard,  either  of  cmelty  or  of  wontedness 
of  manner,  by  which  homicides  may  be  meas- 
ured, and  yet  the  Legislature  evidently  at- 
tached much  meaning  to  the  distinction 
which  it  indicated  by  the  use  of  the  words 
quoted.  By  section  26  of  the  crimes  act  (Gen. 
St  1901,  i  2011),  the  involuntary  killing  of 
another  in  the  heat  of  passion  by  means 
neither  cmel  nor  unusual  is  made  manslaugh- 
ter in  the  fourth  degree.  The  punishment 
for  manslaughter  accomplished  in  a  cmel  and 
unusual  manner  Is  confinement  and  hard  la- 
bor in  the  penitentiary  for  not  less  than  three 
nor  more  than  five  years,  while  that  for  man- 
slaughter by  means  neither  cmel  nor  unusual 
is  confinement  and  bard  labor  in  the  peni- 
tentiary not  exceeding  three  years,  or  by 
Imprisonment  in  the  county  jail  for  not  less 
than  six  months.  Craelty  and  an  untisual 
manner  are  therefore  vital  and  essential  ele- 
ments of  manslaughter  in  the  second  degree. 
To  be  such,  however,  they  cannot  be  dis- 
covered in  the  common  pltllessness  and  pain 
attending  homicides  generally,  nor  in  the  de- 
parture from  ordinary  use  involved  in  turn- 
ing common  weapons  or  common  instruments 
or  methods  of  accomplishment  to  the  killing 
of  human  beings.  Fatal  shootings  and  stab- 
bings  and  poundings,  mutilations  of  flesh  and 
fractures  of  bones  ar6  all  cruel  enough  and 
they  cannot  be  said  to  represent  the  usual 
demeanor  of  men;  hence  something  more 
must  have  been  Intended.  Special  stress  and 
emphasis  must  be  Imposed  upon  the  words 
used  in  order  to  accomplish  the  legislative 
purpose,  and  this  may  be  done  without  de- 
parting from  their  ordinary  signification 
since  they  are  comparative  terms  susceptible 
of  variant  shades  of  meaning. 

It  must  be  said,  therefore,  that  in  order 
to  constitute  manslaughter  in  the  second 
degree,  there  must  be  some  refinement  or 
excess  of  cruelty  sufllciently  marked  to  ap- 
proach barbarlt.v,  and  to  make  It  especially 
shocking;  and  the  unusual  character  of  the 
manner  displayed  must  stand  out  as  sufll- 
ciently peculiar  and  unique  to  create  sur- 
prise and  astonishment  and  to  be  capable  of 
discrimination  as  rare  and  strange.  "In  a 
sense,  every  killing  may  be  said  to  be  cruel, 
and  killings  may  be  said  to  be  unusual,  but 
surely  it  was  not  in  this  sense  the  legislature 
used  the  terms  for  if  so,  they  add  no  meaning 
to  the  section.    It  Is  not  difficult  to  conceive 


the  idea  of  a  killing  tn'the  heat  of  passion 
that  would  be  cruel  or  unusual,  but  within 
it  would  never  be  embraced  the  instance 
of  one  who  In  the  heat  of  passion  in  the 
course  of  angry  altercation  struck  a  single 
fatal  blow  with  an  ordinary  working  imple- 
ment whicTi  he  had  In  his  hand  at  the  com- 
mencement and  during  the  entire  progress 
of  the  altercation."  State  v.  Wilson,  98  Mo. 
440,  447,  11  S.  W.  985,  987.  In  the  case  of 
Schlect  V.  State,  75  Wis.  486,  44  N.  W.  509, 
the  defendant,  who  shot  bis  antagonist  with 
a  pistol,  was  convicted  of  manslaughter  in 
the  fourth  degree  tinder  a  statute  defining 
that  crime  as,  "The  involuntary  killing  of 
another  by  any  weapon,  or  by  any  means,, 
neither  cmel  or  unusual,  in  the  heat  of  pas- 
sion, in  any  cases  other  than  such  as  are 
herein  declared  to  be  justifiable  or  excus- 
able homicides."  The  court  said:  "There 
are  three  ingredients  of  the  offense  wblcb, 
concurring,  are  supposed  to  dlstingalsh  this 
one  from  any  other  criminal  homldde.  They 
iare:  (1)  Involuntary;  (2)  a  weapon  neither 
cruel  or  unusnal;  and  (S)  the  heat  of  passion. 
•  •  •  What  is  a  cruel  weapon,  we  need 
not  define.  If  a  pistol  is  a  cruel  weapon, 
then  any  weapon  that  is  most  likely  to  take 
life,  or  commonly  used  to  take  life,  is  a  cmel 
one,  and  all  weapons  are  craeL  It  moat 
be  some  other  than  such  a  common  weapon 
that  can  be  distinguished  cruel.  It  Is  a 
usual  weapon  or  not  unusual.  This  is  evi- 
dent." On  the  other  band,  a  lighted  kero- 
sene lamp  full  of  oil  has  been  declared  to 
be  undeniably  a  weapon  or  means  both 
cruel  and  nnusual.  Bliss  v.  State,  117 
Wis.  596,  607,  94  N.  W.  326. 

In  the  facts  of  this  case  it  is  somewhat 
difficult  to  discover  a  sufficient  vidonsness 
of  mind  on  the  part  of  the  defendant  and  a 
sufiSdently  grievous  effect  upon  the  deceased 
to  amount  to  that  cruelty  which  the  statute 
requires.  -  Although  severe  pain  was  inflict- 
ed without  necessity,  and  although  there 
was  not  merely  an  indifference  to  such  pain, 
but  a  certain  savage  pleasure  in  causing  it, 
still  there  is  no  more  atrocity,  and  no  more 
peculiar  or  extreme  agony  than  might  be 
exhibited  In  and  result  from  any  drunken 
brawl.  Conceding,  however,  as  upon  the 
whole  it  is  probably  wisest  to  do,  that  the 
spectacle  of  a  burly  drunken  bully  crushing  to 
the  floor  a  weak  and  sickly  cripple,  snapping 
a  bone,  and  mauling  his  flesh  is  too  re- 
volting to  pass  for  less  than  that  extreme 
cruelty  which  the  law  contemplates,  the  court 
is  unable  to  say  that  the  manner  in  which 
it  was  accomplished  was  unusual.  Nothing 
but  unaided  bodily  strength  and  energy,  used 
according  to  the  common  custom  of  fight- 
ing men,  appears.  The  f&ct  that  a  leg  was 
broken  does  not  change  the  character  of 
the  means  employed  to  break  it  Death 
must  always  result  to  complete  the  crime, 
and  If  the  deceased's  back  or  neck  had  been 
broken  or  bis  body  had  been  crushed  by 
his  fall,  or  as  a  result  of  his  beating,  the  dr- 
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cumstance  wonld  not  have  changed  the 
character  of  the  offense,  unless  perhaps  the 
force  displayed  had  been  80  tremendous  as  to 
become  phenomenal.  Such  an  exhibition 
could  scarcely  occur  with  those  staggering, 
wallowing,  drunkards.  If,  therefore,  the 
manner  of  the  killing  in  this  case  could  be 
said  to  present  an  Instance  of  such  aggravat- 
ed cruelty  as  to  amount  to  brutality.  It  never- 
theless occurred  after  the  ordinary  manner 
In  which  brutlshness  is  made  manifest,  and 
since  both  cruelty  and  unusualness  must  be 
proved  the  defendant  was  not  shown  to  be 
guilty  of  the  crime  of  manslaughter  In  the 
second  de^ee. 

.  In  the  case  of  State  t.  Llnney,  52  Mo.  40, 
42,  It  is  said:  "We  know  no  standard  by 
which  the  court  could  define  what  con- 
stitutes cruel  or  unusual  killing.  Bvery 
killing  Is  generally  cruel,  and  there  is  no 
deflnlte  or  usual  manner  of  performing  the 
act  that  I  am  aware  of.  Therefore,  it  is 
a  subject  that  must  be  left  to  the  Jury  to  be 
determined  by  the  testimony  in  the  case." 
After  the  decision  in  State  v.  Wilson,  al- 
iready  quoted,  this  statement  can  scarcely 
any  longer  be  the  law,  since  the  same  court 
there  undertook  to  declare  a  meaning  for 
the  statute  and  to  hold  a  given  state  of  facts 
to  be  without  that  meaning.  In  the  case 
last  referred  to  the  court  did  no  more  than 
discharge  its  plain  duty.  Juries  are  not  In- 
terpreters of  statutes.  Their  function  Is  to 
determine  what  testimony  proves.  By  the 
statute  under  consideration  the  Legislature 
has  fixed  a  standard  by  which  the  crimi- 
nality of  killings  is  to  be  measured.  The 
meaning  of  that  statute  this  court  Is  bound 
to  know  and  to  pronounce;  and  when  a  given 
state  of  facts  is  proved  It  is  under  the 
further  obligation  to  say  whether  those  facts 
are  legally  sufficient  to  meet  the  require- 
ments of  its  definition.  If  the  evidence  be 
clrcnmstantlal  In  Its  character,  or  If  It  be 
conflicting  and  may  be  made  the  basis  of 
different  inferences,  the  court  cannot  inter- 
fere, but  such  is  not  this  case.  The  court 
must  here  declare  whether  a  killing  in  an 
unusual  manner  is  shown  precisely  the  same 
as  It  was  obliged  to  declare  whether  delib- 
eration and  premeditation  had  been  proved 
In  the  case  of  Craft  ▼.  State,  8  Kan.  460, 
and  whether  murder  in  the  second  degree  had 
been  established  In  the  case  of  State  v.  Die- 
bolt,  54  Kan.  129,  37  Pac.  992.  If,  upon  an- 
other trial,  the  facts  should  be  substantially 
similar  to  those  presented  by  this  record. 
Instructions  under  both  section  26  and  27  of 
the  crimes  act  ought  to  be  given,  since  the 
question  of  cruelty  Is  a  dlfflcult  one,  and  the 
defendant  should  be  allowed  thie  benefit  of 
any  reasonable  doubt. 

The  judgment  Is  reversed  and  the  cause 
remanded. 

GREENE,    MASOX,     SMITH,    PORTER, 
and  GRAVES,  J  J.,  concur. 


JOHNSTON,  C.  J.  (dissenting).  The 
ner  of  the  killing  is  an  element  of  the  of- 
fense, and  Is  a  question  of  fact  for  the  de- 
termination of  a  Jury.  The  Jury  did  de- 
cide that  the  manner  of  the  killing  was  both 
cruel  and  unusual,  and  a  majority  of  the 
court  approve  of  the  finding  that  it  was  cruel. 
If  there  Is  testimony  fairly  tending  to  show 
that  the  method  of  the  killing  was  unusual, 
it  was  the  duty  of  the  court  to  submit  the 
question  to  the  Jury,  and  Its  verdict  should 
not  be  set  aside.  In  this  state  homicides 
are  uncommon,  and  It  i»  not  easy  to  define 
the  usual  manner  In  which  unlawful  killings 
are  committed.  In  almost  every  case  It  must 
necessarily  be  a  questiou  for  the  Jury  to  de- 
termine. The  act  of  a  large,  robust  man  at- 
tacking a  weak  and  sickly  cripple,  choking 
him,  beating  him  on  the  face  and  body,  and 
twisting  his  leg  off,  as  one  of  the  witaesses 
described  it.  Is  sufficiently  unique  In  manner 
to  make  It  a  Jury  question  as  to  whether 
or  not  It  is  a  usual  or  an  unusual  killing. 
I  am  therefore  of  the  opinion  that  there 
was  sufficient  testimony  to  take  th°  ques- 
tion to  the  Jury,  and  that  its  verdict  should 
be  upheld. 


ROBINSON  v.  PIERCE. 
(Supreme  Court  of  Colorado.    Nov.  6,  1006.) 

1.  COMTRA-CTS— CONSTBUtlTIOH— COHDITIOHS. 

A  seller  of  bank  stock  agreed  to  refund  to 
the  purchaser  the  proportionate  share  of  any 
loss  that  mif^ht  result  to  the  purchaser,  owing 
to  the  bank's  failure  to  recover  a  sum  that  had 
been  pceviously  misappropriated  by  an  officer; 
it  being  provided  that  the  loss  should  be  deemed 
to  have  been  sostained  If  tho  money  should 
not  have  been  recovered  at  the  expiration  of  a 
year.  Held,  tiiat  recovery  after  the  year  was  a 
defense  to  an  action  by  the  purctuiser  on  the 
contract 

2.  Sams  —  Release  of  Obugation  —  Act  or 
Other  Partt. 

The  purchaser  of  the  stock  having  consent- 
ed to  the  release  of  a  security,  ont  of  which  the 
misappropriation  might  have  been  made,  it  pre- 
cluded a  recovery  by  him  on  the  contract. 

Appeal  from  Las  Animas  CJonnty  Court; 
J.  A.  Lindsey,  Judge. 

Action  by  T.  A.  Pierce  against  W.  H. 
Robinson.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

A.  F.  Hollenbeck,  for  appellant  E.  L. 
Campbell,  for  appellee. 

CAMPBELL,  J.  In  April,  1898,  the  defend- 
ant, Robinson,  was  the  owner  of  seven  shares 
of  the  capital  stock  of  the  American  Savings 
Bank,  of  Trinidad,  Colo.  He  desired  to  sell 
the  same,  and  plaintiff.  Pierce,  desired  to  buy. 
They  began  negotiations  to  accomplish  the 
end  which  each  had  in  view.  At  first  they 
differed  as  to  its  value,  but  finally  concurred 
in  the  opinion  that  If  $5,250  of  the  bank's 
money  which.  In  the  previous  January,  had 
been  misappropriated  by  its  former  vice  pres- 
ident,  was   ultimately   recovered,   the   stoct 
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vould  be  worth  the  {trice  which  Pierce  jpaia 
for  it  In  order  to  maintain  Its  value  at  the 
IHirchaBe  price,  and  as  a  part  of  the  contract 
ot  sale,  the  defendant  Boblnson  signed  a  writ- 
ing whereby  he  agreed  to  refund  to  the  plain- 
tiff the  proportionate  share  of  the  loss,  in- 
cluding ezpensee  and  Interest,  which  he,  as 
tlte  owner  of  seven  shares  of  the  capital 
stock,  would  sustain,  in  the  event  that  the 
bank,  in  its  efforts  to  recover  the  whole  or 
part  of  the  converted  funds,  met  with  failure. 
The  writing  contained  a  proviso  that  the  loss 
should  be  deemed  to  have  been  sustained  by 
the  bank  if  this  money  was  not  received  by 
it  within  one  year  from  the  time  it  was  with- 
drawn by  the  vice  president  The  defendant 
further  stipulated  that  the  verified  a£Bdavlt 
of  one  of  the  ofDcers  of  the  bank,  stating  the 
amount  of  money  received,  If  any,  and  the 
expense  and  damage  incurred  In  the  matter 
of  its  recovery,  shonM  be  deemed  conclusive 
evidence  of  such  statements  for  the  purirases 
of  the  agreement  Various  attempts  were 
made  by  the'  parties  amicably  to  settle 
their  differences;  the  plaintiff  asserting,  and 
the  defendant  denying,  that  the  bank  had 
snstained  a  loss.  No  certificate  was  fur- 
nished by  the  ofl!Icer  of  the  bank,  as 
contemplated  by  the  written  contract  until 
the  12tb  of  December,  1898,  when  the  presi- 
dent famished  one  thus  reading:  "That 
said  bank  sustained  a  loss  in  January,  1893, 
by  the  withdrawal  •  •  •  of  $5,250,  and  that 
no  part  of  said  money  was  received  previous 
to  February  1,  1804.  I  further  certify  that 
the  •  •  •  bank  paid  an  attorney's  fee  in 
the  endeavor  to  recover  said  money  of  $346." 
To  the  complaint  stating  the  foregoing 
facts,  and  the  further  allegations  that  the 
bank  had  snstained  the  loss  contemplated  by 
defendant's  prornise,  In  that  no  part  of  the 
money  had  been  received  previous  to  Febru- 
ary 1,  1894,  and  that  defendant  had  not  paid 
the  proportion  thereof  which  he  agreed  to  pay 
by  the  terms  of  the  writing,  an  answer  was 
filed  by  defendant  containing,  inter  alia, 
two  separate  d^enses  which  are  material 
upon  this  review.  One  defense  Is  that  at  the 
time  the  written  contract  was  made,  and 
long  afterwards,  and  to  the  knowledge  of 
both  parties  thereto,  the  bank  had  In  its 
possession  a  number  of  shares  of  its  capital 
stock  standing  In  the  name  of  and  owned  by 
the  defaulting  vice  president  whose  value 
was  greater  than  the  amount  of  its  m<mey 
which  he  had  misappropriated,  and  that  it 
had  a  preferred  statutory  Hen  upon  the  same 
for  the  indebtedness  of  Its  vice  president 
and  that  with  the  knowledge  and  consent 
and  approval  of  plaintiff,  it  voluntarily  r&> 
llnqulshed  Its  Hen  upon  the  same,  the  enforce- 
ment of  which  would  have  prevented  any  loss 
to  ttie  bank,  or  its  shareholders.  The  other 
defense  is  that  before  the  beginning  of  the 
action,  though  after  the  expiration  of  one 
year  from  the  date  of  the  withdrawal  of  the 
money,  the  bank  recovered  from  the  wrong- 
doer the  full  amount  of  his  debt,  interest, 
83  P.— 40 


and  all  oosta  and  expenses;  hence  the  bank 
sustained  no  loss  by  reason  of  the  withdrawal 
mentioned  in  the  contract  To  these  distinct 
defenses  of  the  answer  a  demurrer  on  the 
ground  of  insufficiency  was  sustained,  and  the 
trial,  upon  plaintiff's  evidence  in  support  of 
the  complaint  resulted  in  a  Judgment  in  liis 
favor  for  the  stipulated  percentage  of  the 
loss. 

It  Is  altogether  clear  from  the  record  that 
plaintiff's  theory  of  the  case  was  that  since 
no  part  of  the  money  withdrawn  by  the  vice 
president  was  received  by  the  bank  within 
one  year  from  the  date  of  Its  withdrawal,  de- 
fendant's Uablllty  under  the  contract  became 
absolute,  fixed,  and  unchangeable,  and  even 
though  all  of  the  money  may  have  been  re- 
ceived one  day  after  the  time  specified,  and 
thottgh  the  bank  in  reality  suffered  no  loss, 
the  defendant  was  bound  to  refund  the  stipu- 
lated sum.  This  was  also  the  theory  of  the 
trial  court,  and  judgment  was  rendered  In 
accordance  with  it  Counsel  have  discussed 
at  considerable'  leugtti'  the  nature  of  this  writ- 
ten instrument — whether  the  contract  therein 
contained  is  one  of  guaranty,  suretyship,  or 
indemnity.  It  Is  not  important  that  it  be 
given  a  name.  It  is  clear  that  the  contract 
Is  original,  not  collateral.  'Whatever  be  its 
form,  the  object  and  plain  Intent  of  the  part- 
ies was  that  the  defendant  should  pay,  or,  as 
the  contract  expresses  It,  "refund,"  to  the 
plaintiff  the  loss  which  he,  as  a  stockholder, 
might  sustain  In  the  event  that  the  bank's 
resources  Were  redticed  by  its  failure  to  re- 
cover the  whole  or  any  part  of  the  misappro- 
priated fund.  If  the  bank  received  all  of  It 
and  all  expenses,  interest  and  costs,  it  would 
not  sustain  any  loss.  It  is  true  that  the  writ- 
ing says  the  loss  shall  be  deemed  to  have  been 
sustained  If  the  misappropriated  money  Is 
not  received  by  the  bank  within  one  year 
from  the  date  of  withdrawal,  and  it  may  be, 
and  doubtless  is,  also  true  that  plaintifTs 
liability  under  the  contract  was  fixed — ^but 
not  unalterably — upon  the  happening  of  the 
contingency  therein  provided  for.  But  If  be- 
fore the  beginning  of  the  plaintiff's  action  the 
bank  shonld  receive,  by  suit  or  otherwise,  the 
total  amount  of  money  withdrawn,  the  In- 
terest provided  for,  and  all  costs  and  expenses 
of  recovering  the  same,  the  plaintiff  Is  not 
entitled  to  a  Judgment;  for  he  has  not  sus- 
tained the  loss  from  which  the  contract  was 
intended  to  save  htm  harmless.  Time  is  not 
expressly  made  the  essence  of  the  contract, 
and  there  is  no  necessary  or  fair  Implication 
from  Its  terms  that  such  was  the  iQtentioh 
of  the  parties.  The  defense  of  a  full  receipt 
by  the  bank  of  this  money  before  suit  brought 
with  Interest  and  costs  and  expenses  Incur- 
red in  Its  recovery,  was  a  good  defense  to 
the  cause  of  action  set  up  in  the  complaint 
Then,  too.  If,  as  the  other  special  defense  al- 
leged, the  plaintiff  voluntarily  consented  to 
the  release  of  the  lien  which  the  bank  held 
upon  the  wrongdoer's  stock  out  of  wh'Ich  it 
might  have  fully  Indemnified  Itself  against 
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the  loss  occasioned  by  the  withdrawal  of  Its 
money,  the  defendant  ought  not  to  be  held 
to  his  contract;  for  the  plaintifT,  by  his  own 
wrongful  act  which  contributed  to  the  loss. 
In  equity  released  the  defendant  from  Its  ob- 
ligation. There  Is  no  express  agreement  by 
plaintiff  that  he  would  refrain  from  doing 
something  which  would  cause  loss  to  the 
bank,  yet  it  would  be  Inequitable  and  shoclc- 
Ing  to  the  moral  sense  to  permit  him  to  re- 
cover when  his  own  affirmative  act  occasioned 
or  contributed  to  the  loss. 

There  are  other  questions  discussed  in  the 
briefs,  but  the  foregoing  shows  that  preju- 
dicial error  was  committed  by  the  court  in 
sustaining  the  demurrers  to  the  two  mention- 
ed separate  defenses. 

The  judgment  is  reversed,  and  the  cause  re- 
manded; and,  if  further  proceedings  be  had, 
they  must  be  in  accordance  with  the  views 
herein  expressed. 

Reversed. 

GABBERT,  C.  J.,  and  STEELE,  J.,  concur. 

34  Colo.  284  "^^^ 

AXEL.SON  V.  ANDERSON. 
(Supreme   Court  of   Colorado.    Nov.   6,   1905.) 

1.  Appeai.— Review— Record. 

Orders  of  tlie  lower  court  refusing  to  dis- 
solve an  injunction,  denying  an  application  for 
additional  security  in  tlie  injunction  proceed- 
ings, denying  a.  motion  for  continuance,  and 
also  a  challenge  to  the  array  of  jurors,  will  not 
be  reviewed,  where  the  facts  upon  which  any 
one  of  such  orders  was  made  are  not  before 
the  appellate  court. 

2.  Same— Necessity  or  Exceptions. 

It  was  sufficient  reason  for  declining  to  in- 
terfere that  no  exception  was  talcen  and  eml>od- 
ied  in  the  bill  of  exceptions  as  to  any  one  of  the 
orders  objected  to. 

3.  Same— Review  of  Rulings  on  PLEAniNQS 
— Pleadings  Not  in  RECORn. 

Alleged  error  in  overruling  a  demurrer  to  a 
counterclaim  cannot  be  reviewed,  where  the 
entire  pleadings  in  the  case  are  not  in  the 
record. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
C^ent.  Dig.  Appeal  and  Error,  §$  2878,  2880- 
2882.] 

4.  Same— Error  in  Tryino  Title. 

Alleged  error  in  trying  title  to  real  estate 
cannot  be  reviewed,  where  the  entire  pleadings 
are  not  in  the  record. 

5.  Same— NECE.SSITY  or  Objections  in  Low- 
er Court— Oral  Instructions. 

Error  in  giving  oral  instructions  is  not  re- 
viewable, where  no  objection  was  made  at  the 
time  the  instructions  were  given. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  §  1.^09.] 

C.  Same  —  Review  —  Necessity  of  Evidence 

IN  Record. 

The  Supreme  Court  cannot  determine 
whether  the  lower  court  erred  in  rendering 
judgment,  where  the  entire  evidence  is  not  in 
the  record. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §|  2869,  2911.] 

Appeal     from     District     Court,     Phillips 
County;  E.  B.  Armour,  Judge. 
Action  by  L.  A.  Axelson   against  J.   P. 


Anderson,  consolidated  witb  an  action  bj 
J.  P.  Anderson  against  L.  A.  Axelson.  From 
orders  refusing  to  dissolve  an  injunction 
and  denying  an  application  for  additional 
security  in  the  matter  of  the  injunction 
awarded  in  the  second  action,  and  also 
denying  a  motion  for  contlnnance  and  a 
challenge  to  the  array  of  jurors,  said  Axelson 
appeals.    Affirmed. 

Phillip  Zimmerman  and  Ernest  L.  Will- 
lams,  for  appellant  Rogers  &  Barry,  for 
appellee. 

GUNTER,  J.  Appellant  sued  to  recover 
damages  for  alleged  trespasses  on  realty. 
The  action,  by  consent,  was  consolidated 
with  one  by  appellee  against  appellant  in- 
Tolving  the  same  property.  The  Issues  In 
the  trespass  action  went  to  a  jury  and  were 
found  for  appellant,  and  the  court  resolved 
the  issues  in  the  second  action  mentioned 
for  appellee.  Judgment  was  for  appellee 
for  the  land  In  question,  $10  damages  and 
costs.  A  preliminary  writ  of  injunction, 
issued  in  aid  of  the  action  brought  by  ap- 
pellant, on  hearing,  was  dissolved  by  the 
court.  A  writ  of  injunction  was  awarded 
appellee  in  bis  said  action  against  appellant. 
This,  upon  bearing,  the  court  refused  to 
dissolve.  The  court  denied  appellant's  ap- 
plication for  additional  security  in  the 
matter  of  the  last-mentioned  writ  of 
injunction.  A  motion  for  a  continuance  by 
appellant  was  denied;  also  aro«llant*8  chal- 
lenge to  the  array  of  Jurors.  It  ia  said 
that  in  all  of  these  orders  the  court  erred. 

Sufficient  reasons  for  declining  to  interfere 
with  the  action  of  the  lower  court  are  tliat 
the  facts  are  not  before  us  upon  which  any 
one  of  such  orders  was  made,  nor  was  an 
exception  taken  and  embodied  in  the  bill 
of  exceptions  as  to  any  one  of  such  orders. 

It  is  said  that  the  court  erred  in  over- 
ruling appellant's  demurrer  to  the  counter- 
claim of  appellee,  and  in  trying  title  in  this 
action.  We  are  unable  to  pass  on  either 
of  these  questions,  because  the  entire  plead- 
ings in  the  case  are  not  before  us.  The 
pleadings  in  the  case  brought  by  appellee 
against  appellant  are  not  even  in  the  tran- 
script of  the  record. 

It  is  said  the  court  erred  in  giving  oral 
instructions.  There  was  no  objection  made, 
at  the  time  the  Jury  was  charged,  to  the 
giving  of  the  instructions  orally,  and  for 
this  reason  appellant  is  not  in  any  position 
to  complain. 

It  is  said  that  the  court  erred  in  rendering 
Judgment  in  favor  of  appellee.  This  we 
are  unable  to  determine,  because  the  entire 
evidence  is  not  before  us. 

Judgment  affirmed. 

The  CHIEF  JUSTICE  and  MAXWELL,  J., 
concur. 
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EATON  V.  LARIMER  &  WELD  IRR.   CO. 

et  al. 
(Sopreme  Court  of  Colorado.    Nov.  6,  1905.) 

1.  Watebs  and  Wateb  Courses  —  Ibbioa- 
TiON  Ditches— DivEBSioN  of  Wateb — Com- 
plaint. 

Plaintiff  alleged  that  he  was  the  owner 
of  third-class  water  rights  in  an  irrigation 
ditch,  and  that  stock  of  the  irrigation  company 
was  issoed  to  the  owners  and  holders  of  second- 
class  rights,  under  contracts  which  were  in 
full  force  and  effect,  and  which  provided  that 
each  right  should  only  be  used  to  irrigate  speci- 
fied lands,  and  that  defendant,  F.,  was  the 
owner  of  a  second-class  water  right  secured 
under  one  of  such  contracts,  and  that  he  with 
the  consent  of  the  irrigation  company,  was  tak- 
ing water  from  the  ditch  for  the  use  of  nonin- 
cluded  lands,  and  thereby  diverting  more  water 
than  he  was  entitled  to,  by  which  plaintiff  was 
injured.  Held,  that  the  complaint  alleged  an 
infringement  on  plaintiff's  water  rights,  and 
therefore  stated  a  cause  of  action. 

2.  Same  —  Rioht  of  Use  —  Livitations  — 
Waiveb. 

Wliere,  in  a  suit  to  restrain  a  diversion 
of  water  from  an  irrigation  ditch,  plaintiff  al- 
leged that  the  water  was  diverted  under  a  con- 
tract with  an  irrigation  company  limiting  the 
rights  of  stockholders  to  the  irrigation  of  spec- 
ified lands,  which  was  still  in  force  and  effect, 
and  there  was  nothing  to  show  that  such  limita- 
tion had  been  waived  by  the  irrigation  company, 
the  complaint  could  not  be  held  insufficient  on 
demurrer,  on  the  ground  that  the  limitation 
was  subject  to  waiver  by  the  company,  and  that 
its  board  of  trustees  were  the  final  arbiters  of 
disputes  between  stockholders  and  had  waived 
such   requirements. 

Error  to  District  Court,  Weld  County; 
Clirlstlan  A.  Bennett.  Judge. 

Action  by  Bruce  G.  Eaton,  as  executor, 
etc.,  of  B.  H.  Eaton,  deceased,  for  whom  he 
was  substituted,  afifainst  the  Larimer  &  Weld 
Irrigation  Company  and  others.  From  a 
decree  sustaining  a  demurrer  to  the  com- 
plaint and  dismissing  the  cause,  plaintiff 
brings  error.    Reversed. 

Jas.  W.  McOreery  and  John  T.  Jacobs,  for 
plaintiff  In  error.  H.  N.  Haynes,  for  defen- 
dants in  error. 

GABBEHT,  C.  J.  According  to  the  aver- 
ments of  the  complaint,  the  defendant  In  er- 
ror company  Is  the  owner  and  In  the  control 
of  a  ditch  In  which  there  are  three  classes  of 
water  rights.  The  plaintiff  owned  the  third 
class,  which  Is  only  entitled  to  the  use  of 
water  remaining  after  the  first  and  second 
class  rights  are  satisfied.  It  also  appears 
that  the  stodc  of  the  company  was  issued 
to  the  owners  and  holders  of  the  second 
class  rights  under  contracts  now  In  full  force 
and  effect,  which  provide,  inter  alia,  that 
each  right  should  only  be  used  upon  speci- 
fied lands  for  Irrigation,  and  that,  when 
rights  were  sold  equal  to  the  estimated  ca- 
pacity of  the  ditch,  a  certain  number  of 
shares  of  stock  of  the  company  should  be 
Issued  to  the  owner  of  every  water  right 
sold.  The  complaint  then  avers  that  the 
stock  of  the  company  has  been  issued  to  the 
ownere  and  holders  of  these  contracts,  but 


'  that  this  transaction  In  no  manner  changed 
or  modified  the  rights  of  the  contract  holders 
with  respect  to  the  use  of  water.  It  then 
avers  that  the  defendant  in  error  Flnley  Is 
the  owner  of  a  water  right  se<rured  under 
one  of  these  contracts,  and  with  the  con- 
sent of  the  defendant  company  is  taking 
water  from  the  ditch  for  use  on  lands  de- 
scribed in  his  contract,  as  well  as  on  others, 
whereby  he  is  diverting  more  water  than  nec- 
essary to  Irrigate  the  land  described  In  his 
contract.  It  is  then  charged  that  this  ex- 
cess use  deprives  the  plaintiff  of  water  to 
which  he  Is  entitled. 

Defendants  Interposed  a  general  demurrer 
to  the  complaint,  which  was  sustained,  and 
the  cause  dismissed.  This  was  error.  The 
complaint  clearly  states  facts  which  entitled 
the  plaintiff  to  relief.  The  demurrer  admits 
Its  averments,  and,  according  to  them,  the 
defendants  are  Infringing  uixtn  and  depriving 
the  plaintiff  of  his  Just  rights.  He  Is  the 
owner  of  junior  rights,  but  the  owner  of  a 
senior  right  cannot  enlarge  bis  use  of  water 
to  the  injury  of  a  junior  right  holder.  It  is 
said  by  counsel  for  defendants  that,  when  the 
stock  was  Issued  to  the  water  right  holders, 
the  limitation  Imposed  by  the  contracts 
that  water  should  be  used  upon  specified 
lands  was  no  longer  In  force.  We  do  not  so 
read  the  complaint  It  states  that  the  con- 
tract Is  In  full  force  and  effect,  and  that  the 
Issuance  of  stock  did  not  enlarge  or  change 
the  rights  of  the  water  right  holders. 

It  Is  also  urged  by  counsel  for  defendants. 
In  support  of  his  contention  that  the  ruling 
below  Is  correct,  that  the  limitation  of  use 
to  particular  land  was  subject  to  waiver 
by  the  company,  and  that  the  board  of  trustees 
are  the  final  arbiters  of  disputes  between 
consumers,  that  this  board  have  waived  the 
requirements  restricting  the  application  of 
water,  that  the  decree  In  the  Wyatt  Case, 
affirmed  In  part  by  this  court  (23  Colo.  490, 
48  Pac.  528),  fixed  the  rights  of  the  parties  to 
this  action  to  be  that  the  preferred  water  right 
owners  had  the  right  to  the  use  of  water 
without  any  other  restriction  thon  that  of 
beneficial  use,  and  that  the  maximum  amount 
should  not  be  exceeded.  We  can  only  look 
to  the  complaint  to  determine  Its  sufficiency, 
and  cannot  consider  extraneous  matters.  If 
the  conditions  exist  which  counsel  for  defend- 
ants has  called  to  our  attention,  and  upon 
which  he  relies  In  support  of  his  demurrer, 
and  are  material  (upon  which  we  express  no 
opinion),  they  cannot  be  considered,  because 
they  do  not  appear  upon  the  face  of  the  com- 
plaint, and  therefore  cannot  be  raised  by 
demurrer. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  overrule  the  demurrer  to  the  com- 
plaint. 

Judgment  reversed. 


GODDARD  and  BAILEY, 
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S5  Colo.  13 
SIEBBA  BLANOA  MINING  &  BEDUC- 
TION  CO.  V.  WINCHELL. 

(Supreme  Court  of  Colorado.    Nov.  6,  1905.) 

1.  Mines  and  Minino — Claims — Locatiox — 
Adverse  Pboceedings — Instuuctio.n's. 

Where,  in  a  suit  in  support  of  an  adverse 
claim  to  a  mining  location,  there  was  uncontra- 
dicted evidence  on  plaintiff's  behalf  that  the  dis- 
covery notice  of  the  J.  M.  claim  was  posted  on 
June  30,  lbU9,  and  on  the  part  of  defendant 
that  the  discovery  notice  of  the  C.  C.  claim  was 
posted  on  August  28th  following,  that  the 
claims  conflicted,  and  that  mineral  in  place  was 
discovered  in  the  respective  discovery  cuts  of 
each  claim,  it  was  error  for  the  court  to  refuse 
to  charge  that  if  the  locators  of  the  J.  M.  claim 
discovered  mineral  and  posted  notice  of  dis- 
covery, and  the  location  ot  the  C.  C.  was  based 
on  the  discovery  and  location  within  the  ground 
claimed  by  the  former  according  to  its  notice  of 
discovery  made  within  60  days  from  the  date 
such  notice  was  posted,  the  location  of  the  0.  C 
was  invalid. 

2.  SaHB — ASSEBSUENT  WOBK. 

Where  the  discovery  and  location  of  a  sub- 
sequent conflicting  mining  claim,  as  evidenced 
by  a  discover.v  notice,  was  made  within  60  days 
of  the  date  of  the  posting  of  the  discovery  of 
the  claim  with  which  it  was  in  conflict,  th« 
claim  so  sub^iequently  located  was  invalid,  re- 
gardless of  the  nonperformance  of  the  assess- 
ment work  on  the  earlier  location. 

3.  Same— Posting   Notice— Appbopriation— 
Time. 

A  location  notice  properly  made  and  posted 
on  a  valid  discovery  of  mineral  is  an  appropria- 
tion of  the  territory  therein  specified  for  00 
days,  as  against  subsequent  locators. 

Appeal  from  District  Court,  Costilla  Coun- 
ty; Chas.  C.  Holbrook,  Judge. 

Action  by  the  Sierra  Blanca  Mining  &  Se- 
duction Company,  a  corporation,  against 
Howard  H.  Wlnchell,  In  support  of  an  ad- 
verse against  defendant's  application  for  a 
patent  to  tbe  Cripple  Creek  lode  mining 
claim.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Beversed. 

Hall,  Babbitt  &  Tbnyer,  for  appellant. 
Patterson,  Bichardson  &  Hawkins,  for  appel- 
lee. 

GABBEBT,  C.  J.  During  the  progress  of 
tbe  trial  tbe  parties  stipulated  tbat  tbe  con- 
flict between  the  Keystone  and  Cripple  Creek 
lodes  should  follow  the  result  of  tbe  conten- 
tion between  the  Jessie  Mac  and  tbe  Cripple 
Creek,  and  tbat  no  testimony  need  be  given 
as  to  tbe  Keystone  conflict  with  tbe  Cripple 
Creek  lode.  Tbe  controversy  is  thus  narrow- 
ed to  a  determination  of  tbe  rights  of  the 
parties  in  the  conflict  between  the  Jessie  Mac 
and  Cripple  Creek.  Tbe  judgment  must  be 
reversed,  because  of  the  refusal  to  give  an 
Instruction  requested  by  plaintiff.  This  in- 
struction was  to  tbe  effect  tbat  If  It  appeared 
from  tbe  testimony  tbat  tbe  locators  of  tbe 
Jessie  Mac  discovered  mineral  and  posted 
notice  of  discovery,  and  that  the  location  of 
tbe  Cripple  Creek  was  based  upon  a  discovery 
and  location  within  the  ground  claimed  by 
tbe  Jessie  Mac  according  to  its  notice  of  dis- 
covery, made  within  00  days  from  the  date 


such  notice  was  posted,  then  the  location  of 
tbe  Cripple  Creek  lode  was  Invalid. 

This  was  an  Important  question,  and  no 
Instruction  was  given  which  fully  and  clearly 
called  the  attention  of  the  Jury  to  this  point 
There  was  testimony  on  the  part  of  the  plain- 
tiff (which  does  not  appear  to  bave  been 
contradicted)  to  the  effect  tbat  the  discovery 
notice  of  the  Jessie  Mac  was  posted  on  tbe 
30th  day  of  June,  1S90.  The  testimony  on  be- 
half of  tbe  defendant  was  to  tbe  effect  that 
the  discovery  notice  of  the  Cripple  Creek 
was  posted  on  August  28tta  following.  Tbe 
ground  claimed  by  the  latter  was  within  the 
boundaries  of  the  Jessie  Mac,  as  Indicated  by 
tbe  notice  of  discovery  thereon.  According 
to  tbe  stipulation  of  tbe  parties,  mineral  in 
place  was  discovered  In  what  was  claimed 
to  be  the  respective  discovery  cuts  of  the 
two  claims.  Tbe  other  acts  necessary  to 
perfect  a  mineral  location  were  contested, 
especially  tbe  sufficiency  of  the  discovery 
work  on  the  Jessie  Mac  lode.  Whether  or 
not,  however,  this  work  was  performed  was 
not  controlling.  If  tbe  discovery  and  location 
of  tbe  Cripple  Creek  was  within  tbe  boun- 
daries of  the  Jessie  Mac,  as  evidenced  by  its 
discovery  notice,  and  such  discovery  and 
location  was  made  within  60  days  of  the  date 
the  Jessie  Mac  notice  of  discovery  was  posted, 
then  the  Cripple  Creek  location  was  invalid, 
and  this  invalidity  would  not  be  cured  by  tbe 
failure  of  tbe  claimant  of  tbe  Jessie  Mac  to 
perform  tbe  necessary  discovery  work. 

A  location  based  upon  a  discovery  within 
the  limits  of  an  existing  and  valid  location 
is  void.  Sullivan  v.  Sharp  (Colo.  Sup.)  80 
Pac.  1054.  A  location  notice  properly  made 
and  posted  upon  a  valid  discovery  of  mineral 
Is  an  appropriation  of  the  territory  therein 
specified  for  tbe  period  of  60  days.  During 
this  period,  no  one  can  initiate  title  thereto 
which  would  be  rendered  valid  by  tbe  mere 
failure  of  the  first  approprlator  to  perform 
the  necessory  discovery  work  within  the  time 
prescribed  by  law.  Omar  ▼.  Soper,  11  Colo. 
380,  IS  Pac,  443,  7  Am.  St  Bep.  240. 

Judgment  reversed. 

GODDABD  and  BAILEY,  JJ.,  concur. 

"°°°°°"  34  Colo.  475 

MINNESOTA  CANAL  SUPPLY   DITCH  * 

BESEUVOIB  CO.  v.  CONINE. 
(Supreme  Court  of  Colorado.    Nov.  6,  1906.) 
Appeai.  —  Beview— Findings— SuFPiciENCT 

or  EVIDBNCB. 

The  findings  of  tbe  trial  court  will  not  be 
disturbed  on  appeal,  where  they  are  supported 
by  substantial  evidence. 

[Ed.  Note. — For  cases  In  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  K  8979-^088.] 

Appeal  from  District  Court,  Delta  (^nnty; 
Theron  Stevens,  Judge. 

Action  by  tbe  Minnesota  Canal  Supply 
Ditch  &  Beservoir  Company  against  Wil- 
liam F.  Conine.  From  a  Judgment  In  fav- 
or of  defendant,  plaintiff  a|?j)§a^^^p«d. 


Colo.) 


BEAMAN  V.  STEWART. 


0.  M.  Hammond  and  W.  H.  Burnett,  for 
appellant    A.  B.  King,  for  appellee. 

GUNTEB,  J.  Action  to  enjoin  appellee 
from  taking  water  for  Irrigation  purposes 
from  Deep  Creek  ditch.  Finding  and  decree 
for  appellee.  The  right  to  one  cubic  foot 
of  water  per  second  of  time  was  the  ques- 
tion inyolved,  and  its  determination  presented 
but  a  question  of  fact  There  was  substantial 
evidence  adduced  to  sustain  the  finding  on 
this  question  of  fact  and  this  Is  all  there 
Is  in  the  case.  We  are  concluded  by  the  find- 
ing of  the  trial  court 

Judgment  affirmed. 

The  CHIEF  JUSTICE  and  MAXWELL, 
J.,  concur. 

84  Colo.  366 

BEAMAN,  Sheriff,  v.  STEWART  et  aL 
(Supreme  Court  of  Colorado.    Nov.  6,  1905.) 

SHEBirra  —  WEONoruL  Seizubs  on   Execu- 
tion—Demand FOB  Ketubn. 

Demand  for  the  property  prior  to  eom- 
mcncement  of  an  actloq  against  a  sheriff  for  the 
wrMigfal  taking  and  detention  or  wrongful 
conversion  of  personalty,  it  being  taken  by  him 
on  execution  against  another  than  the  owner, 
so  that  the  taking  or  seizing  is  wrongful  in  tbe 
first  instance,  is  not  necessary. 

[Hid.  Note. — For  cases  in  point  see  vol.  43, 
Cent  Dig.  Sheriffs  and  Constables,  S  266.] 

Appeal  from  District  Court  Pneblo  County; 
N.  Walter  Dixon,  Judge. 

Action  by  Alexander  T.  Stewart  and 
another,  copartners  doing  business  under 
the  firm  name  and  style  of  Stewart  & 
Frost,  against  James  L.  Beaman,  as  BherifT 
of  Pueblo  county.  Judgment  for  plaintiffs. 
Defendant  appeals.    Affirmed. 

Bicksler,  McLean  &  Bennett  for  appellant 
A.  W.  Arrlngton,  L.  A.  Crane,  and  B.  G.  Bell, 
for  appellees. 

MAXWELI/,  J.  This  was  an  action 
brought  by  Stewart  &  Frost  as  plaintiffs, 
against  defendant  Beaman,  as  sheriff  oi 
Pueblo  county,  for  damages  alleged  to  have 
been  sustained  by  plaintiffs  on  account  of 
the  wrongful  and  unlawful  taking  and 
detention  by  defendant  of  certtiln  personal 
property  of  plaintiffs.  The  answer  was  a 
general  denial,  an  admission  of  the  taking 
and  detention,  a  Justification  under  certain 
-writs  issued  out  of  the  district  court  of 
Pneblo  county  against  the  property  of  the 
F.  H.  Stewart  Carriage  Company,  and  that 
the  property  was  not  the  property  of  plain- 
tiffs, but  was  the  property  of  the  carriage 
company.  A  trial  to  a  Jury  resulted  la  a 
Terdlct  and  Judgment  for  plaintiffs. 


The  court  Instructed  the  Jury,  In  substance, 
that  under  the  evidence  the  property  in- 
volved was  the  properly  of  Stevrart  & 
Frost,  and  that  the  only  question  for  the 
Jury  to  consider  was  the  question  of  dam- 
ages. This  Instruction  is  called  In  question, 
on  the  ground  that  It  excluded  from  the 
consideration  of  the  Jury  the  question  of  a 
demand  for  possession  of  the  property  prior 
to  the  commencement  of  the  action.  Ap- 
pellant contends  that  the  cause  of  action  al- 
leged In  the  complaint  Is  not  one  of  conver- 
sion of  property,  but  for  unlawfully  and 
wrongfully  taking  and  detaining,  and  that 
therefore  allegation  and  proof  of  a  demand 
for  its  possession  was  necessary  prior  to  the 
commencement  of  the  suit  Biethmann  v. 
Godsman,  28  Oolo.  202,  i6  Pac.  684,  and 
Moynahan  v.  Prentiss,  10  Colo.  App.  206,  51 
Pac.  84,  are  cited  in  support  of  this  position. 
Hie  facts  in  the  cases  cited  render  them  of 
no  value  as  authorities  on  the  point  here 
under  consideration,  and,  further,  the 
question  here  presented  was  not  ruled  In 
those  cases.  Herein  the  property  was  taken 
from  Stewart  &  Frost,  the  owners  thereof, 
under  writs  against  the  carriage  company. 
Hence  the  seizure  was  wrongful  in  the  first 
instance,  and  demand  therefor  prior  to  the 
commencement  of  the  suit  was  unnecessary. 
Stone  V.  O'Brien,  7  Colo.  458,  4  Pac.  792; 
Smith  V.  Jensen,  13  Colo.  213,  i2  Pac  434. 
In  Schluter  v.  Jacobs,  10  Colo.  449,  454,  15 
Pac.  813,  815,  It  Is  said:  "It  Is  well  settled 
that  the  taking  by  attachment  of  personalty 
not  the  property  of  the  defendant  In  the 
attachment  is  a  tortiotis  taking,  and  con- 
stitutes a  conversion  of  such  property."  In 
principle,  there  Is  no  difference  between 
taking  by  attachment  and  taking  by  execu- 
tion. It  is  settled  In  this  state  by  the  above 
cases  that  in  actions  for  the  wrongful  taking 
and  detention,  or  for  the  wrongful  conversion 
of  personalty,  demand  therefor  prior  to  the 
commencement  of  suit  is  unnecessary,  where 
the  taking  or  seizure  was  wrongful  in  the 
first  Instance.  There  was  no  error  la  the 
instruction. 

The  question  of  estoppel,  urged  by  ap- 
pellant is  decided  adversely  to  bis  contention 
by  Beaman  v.  Stewart  19  Colo.  App.  222, 226, 
74  Pac.  344,  a  case  which  seems  to  be  con- 
nected with  the  case  In  hand,  and  wherein 
the  facts  as  there  stated  are  substantially  the 
facts  of  this  case.  Furthermore,  an  estoppel 
was  not  pleaded,  and  therefore  could  not 
have  been  relied  upon  as  a  defense. 

No  error  appearing  In  the  record,  the 
Judgment  will  be  affirmed. 

Affirmed. 

GABBEET,  C.  J.,  and  GUNTEB,  J.,  concur. 


Digitized  by 


Google 


83  PACIFIC  REPORTER. 


iColO. 


34  Colo.  298 

EliLIOTT  T.  ELLIOTT. 
(SupTcm*  Court  of  Colorado.    Not.  6,   1905.) 

1.  Appkai—Rkview— Exceptions. 

Errors  apparent  on  the  record  may  be  re- 
Tievred,  though  there  is  no  bill  of  exceptions, 
and  no  exception  was  saved. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  {  2417.] 

2.  DivoBCB— Sefabate  Sttfpobt  and  Hair- 
ten  anck. 

Where  the  complaint  is  merely  for  an  ab- 
solute divorce  with  alimony  as  an  incident, 
•Dd  both  parties  are  shown  guilty,  so  that 
neither  is  entitled  to  divorce,  it  is  error  to  de- 
cree separate  support  and  maintenance;  Mills' 
Ann.  St.  §1  1566a,  1567,  authorizing  a  decree 
for  alimony  and  maintenance  only  where  di- 
vorce Is  decreed. 

Error  to  County  Court,  City  and  County  of 
Denver;  Ben  B.  Llndsey,  Judge. 

Action  by  Jennie  E.  ElUott  against  William 
R.  Elliott  Decree  for  plaintiff.  Defendant 
brings  error.    Reversed. 

John  A.  De  Weese,  Earl  B.  Coe,  and  Chas. 
W.  Tankersley,  for  plaintiff  In  error.  Hen- 
ry Howard,  Jr.,  for  defendant  in  error. 

MAXWELL^  3-  Action  by  defendant  in 
error,  as  plaintiff  in  the  court  below,  against 
plaintiff  In  error,  as  defendant,  for  a  di- 
vorce and  alimony.  A  common-law  marriage, 
adultery,  and  extreme  cruelty  were  alleged. 
A  divorce,  suit  money,  temporary  and  per- 
manent alimony  were  prayed.  The  answer 
was  a  general  denial  and  an  aflSnnatlve  de- 
fense that  at  the  date  of  the  alleged  common- 
law  marriage  the  defendant  bad  a  wife  living, 
which  fact  plaintiff  well  knew.  There  was 
no  reply.  Upon  trial  to  a  jury  a  verdict  was 
returned  to  the  effect  that  there  was  a  com- 
mon-law marriage,  and  that  both  parties  bad 
been  guilty  of  adultery  and  extreme  cruelty. 
The  court  decreed  that  plaintiff  and  defend- 
ant are  duly  married  and  are  husband  and 
wife;  that  both  were  guilty  of  adultery  and 
extreme  cruelty;  that  neither  party  Is  entitled 
to  a  divorce  and  that  same  Is  denied  to  both; 
that  plaintiff's  complaint  is  dismissed  "so 
far  only  as  she  seeks  a  decree  of  divorce  on 
the  grounds  set  out  In  her  said  complaint, 
which  are  adultery  and  extreme  cruelty"; 
that  defendant  pay  forthwith  the  costs;  that 
plaintiff  Is  entitled  to  separate  support  and 
maintenance;  that  wltbin  10  days  defendant 
pay  to  the  clerk  of  the  court  for  the  use  of 
plaintiff  |25,  and  on  the  15th  day  of  each 
and  every  month  a  like  sum  of  $25,  until  fur- 
ther order  of  the  court,  and  within  60  days 
pay  to  the  clerk  of  the  court  $150  as  attor- 
ney's fees. 

Defendant  in  error  moves  to  dismiss  the 
writ  of  error  upon  the  grounds  (1)  that  all 
questions  raised  by  the  assignments  of  error 
are  raised  in  this  court  for  the  flrst  time;  (2) 
that  there  is  no  bill  of  exceptions,  and  no 
exception  was  saved  to  the  findings  and  de- 
cree of  the  court  below.  This  case  is  pre- 
sented here  upon  the  record  proper.    The 


motion  to  dismiss  is  denied,  upon  the  author- 
ity of  Hume  v.  Robinson,  23  Colo.  359,  47 
Pac.  271,  where  it  Is  said:  "The  case  Is 
presented  here  upon  the  record  proper,  and 
numerous  errors  are  assigned,  hut,  no  excep- 
tions having  been  taken  or  reserved  on  the 
trial  in  the  court  below,  most  of  them  cannot 
be  considered  on  this  review.  In  fact,  it 
is  insisted  by  counsel  for  defendants  In  error 
that  for  want  of  exception,  duly  reserved,  to 
the  findings  and  Judgment  of  the  court  below, 
no  error,  however  apparent  from  the  record, 
can  be  considered,  and  in  support  of  this 
claim  cite  several  of  the  decisions  of  this 
court;  but  none  of  the  cases  cited  nor  any 
decision  of  this  court  supports  this  conten- 
tion. Those  cases  are  to  the  effect  that,  un- 
less an  exception  is  taken  and  duly  preserved 
to  the  Judgment  of  the  court  below,  this 
court  cannot  review  the  evidence;  but  none 
of  them  go  to  the  extent  of  holding  that  an 
exception  is  necessary  to  enable  this  court  to 
review  cases  upon  the  record  proper.  As  was 
said  In  the  case  of  Burton  v.  Snyder,  21 
Colo.  292,  40  Pac.  451:  The  Jurisdiction  of 
this  court  is  frequently  exercised  to  review 
cases  upon  the  record  proper.  In  the  absence 
of  a  bill  of  exceptions,  and  by  the  sections 
of  the  Code  referred  to  the  motion  Interposed 
in  this  case  Is  properly  a  part  of  such  rec- 
ord. It  will,  of  course,  be  conceded  that 
the  taking  of  an  exception  and  preserving 
the  same  by  bill  Is  necessary  to  a  review  of 
the  evidence,  or  upon  the  law  as  applied  to 
the  evidence,  and  the  Colorado  cases  go  no 
farther  than  this.' "  See,  also,  Daum  v.  Con- 
ley,  27  Colo.  66,  61,  59  Pac.  753;  Bitter  v.  I* 
L  Co.,  10  Colo.  App.  307,  309,  Bl  Pac.  519. 

Applicable  to  the  merits,  pertinent  provi- 
sions of  the  statute  are:  "In  all  actions  for 
divorce  the  defendant  may  file  a  cross-com- 
plaint. In  which  may  be  set  forth  any  legal 
grounds  for  divorce  against  the  plaintiff;  and 
if  upon  the  trial  thereof  both  parties  shall 
be  found  guilty  of  injuries  or  offenses  which 
would  entitle  the  opposite  party  to  a  decree 
of  divorce,  then  no  divorce  shall  be  granted 
to  either  party."  8  Mills'  Ann.  St  S  1566a. 
"•  •  •  such  court  or  judge  may  grant 
alimony  and  council  [sic]  fees  pendente  lite 
and  when  a  divorce  shall  be  decreed  may 
make  such  order  and  decree  touching  the  ali- 
mony and  maintenance  of  the  wife  •  •  • 
as  may  be  reasonable  and  Just  •  •  •" 
Id.  f  1567.  In  obedience  to  the  mandate 
of  section  1566e,  supra,  the  court  was  right 
in  denying  the  divorce  to  either  party,  but 
that  portion  of  the  decree  dismissing  plaln- 
tlfTs  complaint  so  far  only  as  It  sought  a 
divorce  and  decreeing  alimony  to  the  plain- 
tiff was  error.  This  being  an  action  under 
the  statute  for  a  divorce,  the  procedure  and 
relief  to  be  granted  Is  controlled  by  the  stat- 
ute. Alimony  should  only  have  been  award- 
ed pursuant  to  the  provisions  of  the  stat- 
ute. No  divorce  having  been  decreed,  no 
order  or  decree  touching  alimony  should 
have  been  made.  Section 
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Redington  T.  Bedington,  2  Colo.'App.  8,  13, 
29  Pae.  811,  812,  the  Court  of  Api)eol8  an- 
nounced the  rule  which  stiiould  control  In 
cases  of  the  character  disclosed  by  this  rec- 
ord. It  is  there  said:  "On  the  coming  in 
of  the  verdict  establishing  the  desertion  by 
the  hnsband,  the  court,  being  advised  by  the 
wife's  admission  that  she  had  been  guilty 
of  adultery,  should  have  dismissed  both  bill 
and  cross-bill  and  left  the  partlbs  bound 
by  the  tie  which  they  had  severally  dishon- 
ored. Under  these  circumstances  and  with 
the  pleadings  and  the  suit  in  its  present 
shape  the  court -should  make  no  decree  con- 
cerning alimony." 

The  force  and  effect  of  section  1567,  su- 
pra, in  actions  of  divorce  is  conceded  by 
counsel  for  defendant  in  error,  however, 
who  maintains  that  this  was  a  suit  in  equi- 
ty, first,  to  establish  a  marriage;  second,  for 
a  divorce  on  the  grounds  alleged;  and,  third, 
for  a  division  of  common  property  and  for 
alimony,  with  costs  of  suit  A  sufficient 
answer  to  this  contention  is  that  the  com- 
plaint filed  herein  does  not  contain  aver- 
ments sufficient  to  constitute  a  cause  of  ac- 
tion for  separate  support  and  maintenance. 
Without  reciting  the  averments  contained 
In  the  two  causes  of  action  set  forth  in  the 
complaint,  It  suffices  to  say  it  clearly  appears 
therefrom  that  the  primary  object  was  to 
secure  "an  absolute  divorce,"  as  it  is  termed 
In  the  summons  prepared  by  counsel,  and 
alimony  was  a  mere  Incident  to  the  divorce. 
Stripped  of  all  allegations  sufficient  to  con-, 
stitute  a  Cause  of  action  for  divorce,  there 
Is  nothing  left  In  the  complaint  upon  which 
any  relief  coulu  be  predicated,  so  that,  when 
the  court  below  dismissed  the  "plaintiff's 
complaint  so  far  only  as  she  seeks  a  decree 
of  divorce"  in  effect,  the  action  was  dis- 
missed. 

Further,  this  record  discloses  a  state  of 
facts  which  brings  this  case  clearly  within 
the  rule  announced  in  Bedington  v.  Rediug- 
ton,  supra,  as  follows:  "It  is  a  rule  recog- 
nized in  all  courts,  and  applicable  to  all 
classes  of  actions,  that  every  suitor  who 
seeks  redress  at  the  hands  of  a  court  should 
come  unfettered  and  unsullied  by  faults  and 
wrongs  of  his  own  conmilssion  against  the 
contending  party.  This  principle  has  be- 
come authorized  in  the  law  as  'clean  bands.' 
It  is  plainly  and  palpably  violated  and  In- 
fringed whenever  a  litigant  who  prays  a 
divorce  has  been  guilty  of  any  act  which 
under  the  statute  would  furnish  the  defend- 
ant a  cause  of  action  as  against  him.  This 
alone  ought  to  be  sufficient  to  defeat  the 
plaintiff's  right  of  recovery,  for  she  was  guil- 
ty of  a  great  offense  against  the  marital 
obligation  before  she  filed  her  bill.  It  has 
never  been  sufficient  even  under  the  English 
authorities  to  respond  that,  even  though  this 
be  true,  you  first  sinned  and  I  may  therefore 
recover.  The  law  left  them  where  it  found 
them" — cited  with  approval  In  Cupples  v.  Cup- 
pies  (Colo.  Sup.)  80  Pac.  1039.   Mattox  t.  Mat- 


tox,'2  Ohio,  233,  15  Am.  Dec  547,  tras°  a  bill 
for  a  divorce,  in  which  It  appeared  that  both 
parties  had  been  guilty  of  adultery.  The 
court  said:  "The  bill  must  be'  dismissed. 
It  would  be  a  libel  on  the  Legislature  to  sup- 
pose that  the  statute  was  designed  for  the 
convenience  of  that  class  of  characters  to 
which  these  parties  seem  to  belong.  It  was 
Intended  for  the  relief  of  injured  Innocence, 
not  to  encourage  persons  of  loose  morals,  or, 
rather,  of  no  morals  at  all,  to  live  In  the  open, 
scandalous  violation  of  the  common  rules  of 
decency.  This  application  is  to  the  equitable 
Jurisdiction  of  the  court,  and  mnst  be  decided 
by  the  principles  which  prevail  in  codrts  of 
equity.  The  complainant  must  come  with 
clean  hands  and  a  chaste  character,  not 
stained  with  the  same  Infamy  and  crime  of 
which  she  complains.  These  parties  are  In 
pari  delicto,  and  to  grant  relief  to  either  of 
them  would  be  offering  a  bounty  to  guilt. 
It  would  place  the  permanency  of  the  mar- 
riage contract,  In  every  case,  at  the  disposal 
of  the  contracting  parties,  and  remove  one  of 
the  strongest  motives  to  that  correctness  and 
chastity  of  conduct,  which  is  necessary  to 
render  the  marriage  state  either  pleasant  or 
convenient." 

While  it  Is  true  that  the  last  two  cases  cit- 
ed were  actions  for  divorce  and  the  question 
of  alimony  was  not  Involved,  we  think  the 
rule  therein  announced  a  salutary  one,  which 
should  be  enforced  where  alimony  Is  sought 
In  such  cases  as  this  record  presents.  Up- 
on the  coming  in  of  the  verdict  in  this  case 
the  court  should  have  dismissed  the  action. 
In  not  having  done  so,  error  was  committed, 
which  will  result  In  a  reversal  of  the  judg- 
ment and  a  remand  of  the  cause,  with  direc- 
tions to  enter  an  order  of  dismissal. 

Reversed. 

GABBERT,  0.  J.,  and  GUNTER,  J.,  concur. 


31  Colo.  472 

COLORADO-PHILADELPHIA    REDUC- 
TION CO.  V.  FREITZ. 
(Supreme  Court  of  Colorado.    Nov.  6,    1905.) 

Masteb  and  Servant  —  Injuries  to  Sebv» 
ANT— Fellow  Sebvants. 

Defendant,  through  its  proper  servants, 
was  attempting  to  repair  a  feed  pipe  in  Its  ore 
reduction  plant,  and  had  provided  abundant 
means  of  snpport  therefor,  and  appliances  con- 
venient at  hand  for  holding  the  lower  section 
of  the  pipe  in  place,  but  during  the  progress  of 
the  repairs  the  lower  section  of  the  pipe  was 
either  pushed  by  one  of  the  other  employfe  or 
fell  out  of  place  and  struck  plaintiff,  an  em- 
ploy^, causmg  the  injuries  complained  of. 
Held,  that  the  negligence,  if  any,  by  which  tha 
pipe  was  caused  to  fall,  was  that  of  piaintiff'y 
fellow  servants,  for  which  the  defendant  was 
not  liable. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; Ix>ul8  W.  Cunningham,  Judge. 

Action  by  Solomn  Fretz  against  the  Colo- 
rado-Philadelphia Reduction  Company,  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Iteversed. 


Digitized  by 


Google 


<82 


8S  PAOIFIO  RBPOBTEUEL 


(CokK 


Woloott  ft  Talte  and  W.  W.  Field,  for  ap* 
pellant. 

GUNTBB,  J.  The  feed  pipe  In  the  rednc- 
tlon  plant  of  appellant  bad  separated  into  two 
aections,  and  Ita  employes  were  attempting 
to  repair  the  pipe  by  reonitlng  tbe  sections. 
The  lower  section  was  about  six  feet  In 
length,  square,  of  heavy  timber,  and  lined 
with  iron.  It  stood  rertlcally  and  firmly  in 
a  socket  about  two  inches  deep  and  upon 
the  framework  of  the  crushing  machine.  At 
the  time  of  the  effort  to  connect  the  sections 
tlie  lower  section  was  being  held  in  place 
by  three  employfis,  and  the  upper  section 
was  being  supported  by  a  rope  held  by  an- 
other employd.  Appellee  (plaintiff)  at  the 
time  of  the  accident  was  employed  in  tbe 
sampling  department  of  the  mill,  which  de- 
partment adjoined  the  crushing  room,  in 
which  was  the  feed  pipe.  Appellee  and  all 
men  employed  in  the  adjoining  room  worked 
In  tbe  one  room  or  tlie  other  as  they  were 
required.  Appellee  was  familiar  with  the 
cmsblng  room,  its  appliances,  and  Its  then 
condition,  and  he  could,  and  did,  see  the 
tower  section  of  pipe  and  the  men  occupied 
In  its  repair.  Appellee  was  called  by  the 
foreman,  Mclntire,  from  the  sampling  room 
and  requested  to  aid  In  connecting  the  pipe. 
When  appellee  entered  the  room  the  foreman, 
by  manual  labor,  was  attempting  to  connect 
the  two  sections  of  pipe,  and,  as  stated,  one 
man  by  a  rope  was  holding  the  upper  section 
In  place.  While  .some  provision  had  been 
made  for  screwing  tbe  lower  section  to  the 
socket,  it  was  not  so  fastened  at  this  time, 
becaose  it  was  necessarily  loose  In  order  to 
make  the  anion  of  the  sections.  Appellee  as- 
sisted the  employe  in  holding  the  rope,  and, 
after  holding  the  rope  for  a  little  time,  they 
tied  it  to  another  piece  of  machinery,  stepped 
aside,  and  stood  disengaged  and  looking  on  as 
the  attempt  to  effect  the  union  of  the  two 
sections  went  on.  The  lower  section  of  the 
pil)e  fell  and  struck  appellee.  There  is  un- 
certainty as  to  the  cause  of  the  fall.  One 
witness  thinks  It  was  Jarred  out  of  position 
by  the  motion  of  other  machinery  in  opera- 
tion In  the  room.  Tbe  same  witness  sug- 
gests that  some  one  may  have  slipped  and 
moved  the  pipe.  The  foreman,  Mclntire,  says 
be  may  have  leaned  against  the  pipe  and 
caused  it  to  fall.  There  is  no  evidence  but 
what  there  were  abundant  means  present  to 
hold  the  pipe  in  place  if  they  had  been  avail- 
ed of.  There  is  undisputed  evidence  that 
there  were  abundant  and  sufiQcient  appliances 
provided  for  use  in  such  repairs  as  that 
which  was  In  progress,  all  of  which  applian- 
ces were  within  convenient  reach  and  could 
have  been  used  If  desired. 

The  complaint  charges  that  the  negligence 
Df  appellant  company  consisted  in  its  per- 
mitting tbe  feed  pipe  to  be  and  remain  In  a 
dangerous  condition  without  suflBclent  sup- 
port We  fail  to  find  in  the  record  any  evi- 
dence of  negligence  upon  the  part  of  i4)pellant 


in  the  pipe  betaig  without  safe  snpport  Tho 
facts  simply  are:  The  feed  pipe  was  oat  of 
repair;  appellant  through  ita  proper  servants, 
was  attempting  to  r^alr  it;  there  were  abun- 
dant means  of  support  in  the  men  and  ap- 
pliances conveniently  at  hand  for  holding 
the  lower  section  in  place,  and  if  there  waa 
negligence  In  the  failure  to  use  them.  It  was  the 
negligence  of  the  fellow  servants  of  appellee. 
We  find  no  evidence  in  this  record  of  negli- 
gence upon  the  part  of  appellant  in  permit- 
ting the  feed  pipe  to  remain  in  a  dangerous 
condition  without  sufficient  support.  Tbe 
Judgment  should  be  reversed. 
Reversed. 

OABBEBX,  a  3n  and  MAXWBLI^  J., 
concur. 

34  Colo.  359 
WINCH  r.  EDMUNDS. 
(Supreme   Ooart  of   Colorado.    Nor.   ft,  1908.^ 

1.  SPICIFIO  PXBFOBUAIfCIC  —  COKTBAOTB  ElR- 
FOBOKABLI  —  SumOIEROT  OT  COMBIDEBA* 
TION. 

A  contract  for  the  sale  of  real  estate,  set- 
ting forth  the  receipt  of  $500  from  the  put^ 
chaser,  showed  a  good  and  snflScient  conaideni- 
tion,  entitling  the  purchaser  to  specific  pei^ 
fomanoe. 

2.  SaMK— DniLATKBAI,  GOHTSACT. 

A  contrEu:t  for  the  sale  of  real  estate,  set- 
ting forth  the  receipt  of  |500  from  the  par- 
chaser  and  providing  that  the  deed  waa  to  be 
delivered  within  SO  days  from  the  date  of  the 
contract,  at  which  time  the  purchaser  should 
pay  the  balance  of  the  purchase  price  or  ex- 
ecute a  mortgage  upon  the  properlar  to  secure 
the  payment  thereof,  and  that  in  the  event  of 
his  failare  to  pay  such  balance  or  execute  the 
mortgage  the  sum  paid  was  to  be  forfeited  as 
liquidated  damages,  was  not  a  unilateral  con- 
tract, but  was  enforceable  by  tbe  pmchaaer. 

&  PaniCIFAI.  AMD  AeXRT— EZPBIH  AVTSOBI' 

TT  TO  Skix  Bxai.  Estate. 

In  an  action  to  enforce  specific  perform- 
ance of  a  contract  to  convey  real  estate  ex- 
ecuted by  an  agent  of  the  owner,  numerous 
letters  were  introduced,  written  by  defendant 
to  the  agent.  In  which  he  commended  the  agent 
for  the  manner  In  which  he  waa  handling  his 
bastness,  urged  him  to  sell  all  his  proper^  at 
that  place,  and  authorised  him  to  act  as  he 
thought  best.  The  owner  was  a  nonresident, 
and  the  agent  had  acted  in  various  transactions 
similar  to  tbe  one  in  controversy,  all  of  which 
had  been  ratified  and  confirmed  by  such  owner. 
The  vendee  entered  Into  possession  of  the  prop- 
erty and  made  valuable  improvements  thereon, 
and  the  part  payment  which  he  made  on  ac- 
count of  tbe  purchase  had  not  been  returned. 
Held,  that  the  agent  wsa  more  than  a  real  ea- 
tate  broker,  and  that  he  had  authority  to  make 
the  contract  sued  on. 

Appeal  from  District  Coar^  Logan  Countr; 
HL  B.  Armonr,  Judge. 

Action  by  Philip  Edmunds  against  Allen 
Wlnob.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Brown  ft  Etays,  for  appellant  EL  fif.  Kel- 
sey,  for  appellee. 

MAXWELIi,  J.  Action  to  enforce  specUIc 
■performance  of  a  contract  to  convey  real 
estate,  executed  by  an  agent  ol  the  owner 
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of  the  property.  A  trial  to  the  court  below, 
without  a  Jury,  resulted  In  a  Judgment  de- 
creeing speciflc  performance  of  the  contract, 
to  reverse  which  this  appeal  was  prosecuted 
to  tbe  Court  of  Appeals. 

From  tbe  admissions  in  tbe  pleadings  and 
tbe  evidence  the  following  facts  are  estab- 
lished: Appellant,  a  resident  of  Chicago, 
111.,  was  the  owner  of  the  real  estate  in- 
volved, together  with  a  number  of  other 
parcels  of  real  estate  at  Sterling,  Colo.  Hen- 
derson, since  1894,  acted  as  his  agent  in 
tbe  collection  of  rents,  payment  of  taxes 
and  insurance,  repairs,  and  sales  of  property. 
In  1899  Henderson  wrote  appellant  asking 
him  to  quote  prices  upon  all  his  property 
at  Sterling.  In  response  to  this,  appellant 
wrote  Henderson  quoting  prices  upon  all  prop- 
erty which  be  owned  at  Sterling,  Including 
tbe  property  herein  involved,  wblcb  be  listed 
at  $1,200.  Henderson,  preceding  February, 
1901,  acting  as  tbe  agent  of  appellant,  sold 
for  him  five  pieces  of  property  at  the  list 
prices,  which  sales  were  ratified  and  con- 
firmed by  appellant.  February  28, 1901,  Hen- 
derson, acting  as  agent  of  appellant,  entered 
Into  a  contract  in  writing  with  appellee  which 
recited  the  receipt  of  $1500  on  account  of  the 
purchase  price,  a  description  of  the  property, 
the  price  $1,200,  balance  of  wblcb  was  to 
be  paid  within  one  year  from  the  date  of 
the  contract,  with  8  per  cent.  Interest,  deed 
to  be  delivered  within  30  days  from  the 
date  of  tbe  contract,  at  which  time  appellee 
should  pay  the  balance  of  the  purchase  price, 
$700,  or  execute  a  mortgaRe  upon  tbe  prop- 
erty to  secure  the  payment  thereof  with 
Interest  at  8  per  cent.,  payable  within  one 
year  in  the  event  of  the  failure  of  appellee 
to  pay  the  balance  of  the  purchase  price, 
$700,  or  execute  a  mortgage  to  secure  the 
payment  of  the  same  within  one  year.  The 
$500  paid  was  to  be  forfeited  as  liquidated 
damages.  Immediately  upon  the  execution 
of  the  contract,  appellee  entered  Into  posses- 
sion of  the  property,  placed  permanent  and 
valuable  improvements  thereon,  and,  up  to 
the  time  of  the  trial,  continued  In  the  pos- 
session thereof.  March  28,  1901,  appellee 
tendered  Henderson  the  balance  of  the  pur- 
chase price,  $700,  which  Henderson  declined 
to  receive  for  tbe  reason,  as  stated,  that 
appellant  had  declined  to  execute  the  deed, 
at  the  same  time  Informing  appellee  that 
he  believed  appellant  would  yet  complete  the 
deal.  At  tbe  time  of  the  trial,  the  $500 
paid  by  appellee  on  account  of  the  pur- 
chase price  of  tbe  property  had  not  been 
returned  to  him.  The  answer  denied  the 
execution  of  the  contract  by  appellant,  and 
denied  Henderson's  authority  to  execute  the 
eame. 

It  is  urged  here  that  the  contract  is  a 
unilateral  contract  without  consideration,  and 
therefore  unenforceable.  With  this  conten- 
tion we  do  not  agree.  The  contract  sets  forth 
the  receipt  of  $300  from  appellee,  which  is  a 
good  and  sufficient  consideration,  which  sum 


was  to  be  forfeited  upon  tbe  failure  of 
appellee  to  comply  with  the  terms  of  the 
contract  In  this  respect,  ttie  contract  is 
clearly  distinguishable  from  the  contract  un- 
der consideration  In  Smith  v.  Bateman,  8 
Colo.  App.  336,  46  Pac.  218,  and  Id.,  25  Colo. 
241,  53  Pac.  457,  and  for  that  reason  those 
cases  and  the  anthoritles  there  cited  are 
not  In  point. 

Appellant  also  Insists  that  authority  to  a 
real  estate  broker  to  sell  real  estate  is  only 
authority  to  find  a  pnrctaaser,  and  does  not 
vest  in  such  broker  authority  to  execute  a 
contract  binding  on  the  principal.  Undoubt- 
edly this  Is  the  rule  as  applied  to  real  estate 
brokers.  The  facts  in  this  case,  however, 
as  shown  by  the  evidence  and  found  by  the 
trial  court,  constituted  Henderson  the  gen- 
eral agent  of  appellant  foe  the  sale  and 
disposal  of  all  bis  real  estate  at  Sterling. 
The  evidence  upon  this  point  is  clear  and  con- 
vincing. At  the  trial  nnmerons  letters  were 
introduced,  written  by  appellant  to  Hender- 
son, in  which  be  commended  him  for  the 
manner  in  which  he  was  handling  his  busi- 
ness, urged  him  to  sell  and  dispose  of  all  his 
property  at  Sterling,  as  he  did  not  intend  to 
return  there,  and  authorized  him  to  act  as  he 
thought  beat  It  abundantly  appears  from 
tbe  evidence  in  tbe  record,  that  Henderson 
was  more  than  a  mere  broker  to  find  a 
purchaser,  that  he  was  a  general  agent  author- 
ized by  appellant  in  writing  to  make  the  con- 
tract which  Is  relied  upon  in  this  case. 
Malone  v.  McCullough,  15  Colo.  460,  24  Pac. 
1040,  and  Speer  v.  Cralg,  16  Colo.  478,  27  Pac. 
891,  are  relied  upon  by  appellant  as  de- 
cisive of  this  case.  In  the  Malone-McCul- 
lough  Case,  the  facts  as  stated  in  the  ophiioc 
of  the  court  clearly  distinguish  it  from  the 
case  in  hand;  in  addition,  tbe  opinion  ex- 
pressly states  that  whether  an  "authority  to 
sell"  necessarily  carries  with  It  the  power  to 
do  whatever  may  be  necessary  to  execute  a 
binding  contract  to  convey  is  not  essential  to 
a  decision  of  tbe  case.  In  that  case  it  clearly 
appeared  that  the  agent  or  broker  was  not  tbe 
general  agent  of  the  vendor;  that  the  trans- 
action Involved  was  the  only  one,  so  far  as 
tbe  record  shows,  in  which  he  was  engaged; 
that  tbe  vendor,  the  vendee,  and  tbe  broker 
were  residents  of  the  same  city  and  had 
offices  within  a  few  hundred  feet  of  each 
other;  that  small  effort  upon  the  part  of  the 
vendee  or  her  attorneys  would  have  fur- 
nished definite  and  reliable  information  of 
the  measure  of  the  authority  of  the  broker; 
and  that  failure  to  make  such  inquiry  left 
the  plaintiff  without  equities  in  her  favor. 
In  tbe  Speer-Cralg  Case,  tbe  opinion  assumes 
that  the  brokers  were  duly  directed  by  the 
owTior  to  sell  the  property,  and  thereby  elim- 
inates from  that  case  any  question  of  the 
authority  of  the  broker  to  rxake  a  binding 
contract  upon  the  vendor. 

In  the  case  at  bar  the  owner  of  the  property 
was  a  resident  of  Chicago,  his  agent  and  the 
vendee  were  residents  of  Sterling,  Colo.;  the 
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agent  had  acted  for  bis  principal  in  rarious 
transactions  similar  to  the  one  In  controversy, 
all  of  which  had  been  ratltled  and  conflrmed 
by  the  principal  upon  the  execution  of  the 
contract;  the  vendee  entered  Into  possession 
of  the  property  and  made  valuable  and  per- 
manent improvements  thereon;  the  ^.TOO 
which  had  been  paid  by  him  on  account  of  the 
purchase  price  of  the  proi)erty  had  not  been 
returned  to  him.  Under  the  facts  of  this 
case  the  judgment  of  the  court  below  was 
right,  and  will  be  affirmed. 
Affirmed. 

The  CHIEF  JUSTICE  and  GUNTER,  J., 
concur. 


34  Colo.  444 

HOBSON  et  al.  ▼.  ANDERSON. 
(Supreme   Court  of   Colorado.    Nov.  6,    1905.) 

1.  Equitt  — Findings    of    Jdbt  — Conclu- 
siveness. 

In  an  equity  case,  the  findings  of  the  jury 
on  issues  submitted  to  tbem  are  not  conclusive, 
and  the  court  may  make  findings  of  its  own. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Equity,  §f  815-81T.] 

2.  Deeds— Vaudity — Considebation. 

Where  one  who  held  title  to  certain  lands 
to  secure  a  debt  agreed  with  the  debtor  to  make 
a  deed  of  the  lands  to  him  and  to  place  it  in 
escrow,  to  be  delivered  to  him  on  payment,  there 
was  no  consideration  for  the  agreement,  nor  for 
the  deed  when  signed. 

3.  Cancellation    of   Instruments— Deeds- 
Validity  OF  Instrument. 

Where  one  agreed  without  consideration  to 
make  a  deed  which  was  to  be  held  in  escrow 
by  a  third  person,  and  she  executed  it  and  de- 
livered it  to  the  grantee  to  deliver  it  to  tbe 
third  person,  and  the  grantee  died  with  the 
deed  in  his  possession,  in  a  suit  against  his 
administrator  it  was  proper  to  decree  cancella- 
tion. 

Error  to  District  Court,  Pueblo  County; 
N.  Walter  Dixon,  Judge. 

Action  by  Mrs.  I/izsile  P.  Anderson  against 
Albert  W.  Ilobson,  as  executor  of  the  last 
will  of  George  H.  Ilobson,  deceased,  and 
others.  Judgment  In  favor  of  plalntlCF,  and 
defendants  bring  error.    Affirmed. 

J.  H.  McCorkle,  for  plaintiffs  in  error. 
Joseph  Dye  and  J.  A.  Cram,  for  defendant 
in  error. 

GUNTER,  J.  This  was  an  action  by  defend- 
ant in  error,  Mrs.  Lizzie  P.  Anderson,  to  can- 
cel a  deed  signed  by  her  and  running  to 
George  II.  Hobson,  now  deceased.  The 
parties  defendant  were  the  heirs  at  law  of 
said  George  H.  Hobson  and  the  executor  of 
his  last  will  and  testament,  Albert  W.  Hob- 
son. From  a  judgment  granting  the  relief 
prayed,  two  of  the  heirs  have  brought  thla 

apveah 

The  Instrument  sought  to  be  cancelled  was 
a  general  warranty  deed  purporting  to  con- 
vey lot  2.  block  58,  and  lots  17  and  18,  block 
59.  city  of  Pueblo.  The  complaint  alleges  as 
to  lot  2  that  when  defendant  in  error,  Mrs. 


Anderson,  made  the  deed  In  question,  January 
31, 1SU9,  she  was  the  owner  in  fee  of  such  lot; 
that  as  to  the  other  lots  she  then  held  title 
to  them  to  secure  an  indet)teduess  of  |2,900, 
owing  by  George  II.  Ilobson  to  herself;  that, 
while  she  so  held  the  three  lots,  she  agreed 
with  deceased  to  make  a  deed  running  to  him 
of  said  lots  17  and  18,  and  to  place  the  same 
in  the  hands  of  Asbury  E.  Ilobson,  to  be 
held  by  him  until  said  Indebtedness  of  $2,900 
was  paid,  then  to  be  delivered  to  George  II. 
Hobson.  Pursuant  to  this  understanding, 
defendant  In  error  made  the  deed  and  band- 
ed it  to  George  H.  Hobson  for  delivery  to  As- 
bury E.  Hobson,  to  be  held  by  him  under  the 
above  agreement.  After  the  execution  of 
tbe  deed  said  lot  2,  without  her  knowledge 
or  consent,  was  Included  therein.  George  H. 
Hobson  died  with  the  deed  yet  in  his  posses- 
sion ;  therefore  without  delivery  to  Asbury  E^ 
Hobson,  as  agreed  at  the  time  of  Its  execu- 
tion. The  deed  Is  now  In  tbe  hands  of  tbe 
executor  of  George  H.  Hobson.  The  |2,900 
has  not  been  paid.  The  answer  was  by  the 
widow  and  daughter  of  deceased.  It  puts 
In  Issue  tbe  allegation  of  the  complaint  that 
at  the  time  of  the  making  of  the  deed  sought 
to  be  canceled  defendant  In  error  was  tbe 
owner  in  fee  of  said  lot  2 ;  also,  the  allegation 
as  to  the  inclusion  of  said  lot  2  after  tbe  ex- 
ecution of  the  deed.  The  answer  also  alleges 
that  defendant  in  error  held  the  title  to  the 
three  lots  described  in  the  deed  to  secure  the 
payment  of  certain  moneys  loaned  by  her  to 
deceased,  and  that  deceased  had  conveyed 
to  her  such  lots  to  secure  said  loan,  that  de- 
fendant in  error  had  executed  the  deed 
sought  to  be  canceled  In  acknowledgment  that 
she  so  held  the  lots,  and,  under  the  agreement, 
that  on  payment  of  such  indebtedness  she 
would  reconvey  the  three  lots  to  the  owner, 
the  deceased.  The  testimony  for  plaintiffs 
In  error  was  that  defendant  In  error  agreed 
to  make  the  deed  In  question,  and  to  place  the 
same  in  escrow,  and  that  she  executed  the 
deed,  and  before  it  was  delivered  she  revoked 
the  agreement.  There  was  no  consideration 
for  the  agreement  to  make  and  place  the  deed 
In  escrow,  nor  was  there  any  consideration 
for  the  deed  when  signed. 

Certain  issues  were  submitted  to  a  jury, 
and  it  made  findings  thereon.  These  find- 
ings it  is  unnecessary  to  recite,  bccau.se  the 
action  was  equitable  and  tbe  court  made  find- 
ings of  Its  own.  McClelland  v.  Bullis  (Colo.) 
81  Pac.  771.  Tbe  court  found  that  defendant 
In  error  agreed  with  George  H.  Ilobson  to 
make  the  deed  in  question  and  to  place  the 
same  in  escrow,  as  hereinbefore  recited; 
that  under  the  agreement  It  was  to  embrace 
said  lot  2,  as  well  as  lots  17  and  18 ;  that  un- 
der this  agreement  she  made  the  deed,  and 
that  at  the  time  of  its  making  it  included 
said  lot  2.  It  further  found  that  after  the 
execution  of  the  deed  it  was  never  delivered, 
and  that  the  $2,000  note  had  never  been  paid, 
and  ordered  the  cancellation  of  the  deed 
We  think  its  judgment  was  right    Tbe  facts 
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summed  up  are  simply  these:  Defendant  In 
error,  without  consideration,  agreed  to  make 
the  deed  in  question.  She  executed  the  deed, 
but  before  Its  delivery  revoked  her  agreement, 
which  included  the  deed. 
The  Judgment  should  be  affirmed. 


34  Colo.  481 

GEISSEMAN  v.  GEISSESIAN. 
(Supreme  Court  of  Colorado.    Nov.  6.  1903.) 

1.  Divorce  —  Complaint  — Sufficiency   of 
Allegations. 

A  complaint  for  divorce  on  the  ground  of 
extreme  cruelty,  which  alleges  generally  that 
defendant  was  guilty  of  extreme  and  repeated 
acta  of  cruelty,  and  contaiua  allegations  that 
defendant  chronically  quarreled  with  plaintiff, 
and  nagged  him  about  trivial  things,  and  de- 
stroyed his  peace  of  mind,  but  fails  to  aver  any 
specific  acta  of  cruelty,  or  to  give  time  and 
place  or  attending  circumstances,  is  subject  to  a 
motion  to  make  more  certain. 

[E^i  Note. — For  cases  in  point,  see  toL  17, 
Cent  Dig.  Divorce,  H  2$)3,  300.] 

2.  Pleading  —  Indkfiniteness—Waiveb    ov 
Defect. 

AVhere  defendant,  in  a  suit  for  divorce  on 
the  ground  of  extreme  cruelty,  files  an  answer 
denying  the  charge,  and  fails  to  move  to  have 
the  complaint  made  more  certain,  an  objection 
at  the  beginning  of  the  trial  to  the  introduction 
of  evidence  by  plaintiff,  because  of  the  indefi- 
niteness  of  the  complaint,  comes  too  late. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  |  1436.] 

3.  DfVOBCE— PBACTICB— NECE88ITT    OF    TBIAL. 

Sess.  liaws  1893,  p.  236,  c.  80,  §  1,  makes 
extreme  or  repeated  acta  of  cruelty  by  one  of 
the  married  pair  towards  the  other  a  ground  of 
divorce.  Section  5,  p.  238,  provides  that  no  de- 
fault for  want  of  appearance  shall  be  allowed 
in  any  action  for  divorce ;  but,  if  defendant 
fails  to  appear  or  plead,  the  case  may  be  set 
for  trial  as  though  an  appearance  had  been 
made.  Beld  that,  where  a  complaint  alleged 
both  extreme  and  repeated  acts  of  cruelty, 
the  failure  of  the  answer  to  deny  the  commis- 
sion of  repeated  acts  of  cruelty  did  not  author- 
ize the  entry  of  judgment  by  default ;  but 
it  was  necessary  for  plaintiff  to  prove  his 
case. 

4.  Same— Gbounds  —  Cbuelttt  —  What  Con- 
stitutes. 

The  acts  of  a  wife  iu  objecting  to  her 
husband's  building  a  now  house,  finding  fault 
with  him  for  losing  a  hitching  post,  scolding  him 
for  coming  home  late  at  night,  objecting  to  the 
kind  of  work  he  did  and  the  places  where  he 
worked,  and  insisting  on  having  lier  own  way, 
the  result  of  which  conduct  was  to  deprive  the 
husband  of  some  sleep  and  cause  him  worry, 
did  not  constitute  extreme  or  repeated  acts 
of  cruelty,  within  the  meaning  of  Sess.  Laws 
180?>.  p.  230.  c.  SO.  making  such  acts  ground 
of  divorce  and  providing  that  they  may  con- 
sist as  well  of  the  infliction  of  mental  suffer- 
ing as  bodily   harm. 

5.  Same— Effect  of  Vebdict. 

The  verdict  of  a  jury  in  a  divorce  case 
has  as  great  weight  and  is  entitled  to  the 
same  consideration  as  a  verdict  In  an  ordinary 
civil  action,  but  is  not  entitled  to  any  more 
consideration. 

Appeal  from  Pneblo  County  Court;  L.  B. 
Gibson,  Judge. 

Action  by  Clarence  E.  Geisseman  against 
Minnie   Geisseman.    From    a   judgment   for 
plaintiff,  defendant  apiteals.    Reversed. 
Colo.Rep.  78-83  P.— 29 


Geo.  Salisbury,  for  appellant 
Smith,  for  appellee. 


Stlmson  & 


CAMPBEIjL,  J.  Action  for  divorce  on  the 
ground  of  extreme  and  repeated  acts  of  cru- 
elty by  defendant,  consisting  In  the  infliction 
upon  plaintiff  of  mental  suffering.  Defend- 
ant api)eared  and  flled  an  answer,  denying 
that  she  was  guilty  of  extreme  cruelty.  Upon 
the  trial  before  a  jury  the  Issues  were 
found  for  the  plaintiff,  upon  which  the  court 
rendered  a  decree  dissolving  the  bonds  of 
matrimony.    Defendant  appeals. 

1.  The  first  objection  argued  is  that  the 
complaint  Is  fatally  defective,  In  that  there 
are  charged  no  specific  acts  of  cruelty,  giving 
time,  place,  and  circumstances.  The  state- 
ment In  the  complaint  is,  generally,  that  the 
defendant  was  guilty  of  extreme  and  repeated 
acts  of  cruelty.  This  Is  followed  by  allega- 
tions that  a  short  time  after  marriage  the 
defendant  developed  a  chronic  habit  of  quar- 
reling and  fault-finding  with  the  plalntlflF,  and 
continued  the  practice  of  nagging  him,  so 
that  finally  they  separated  and  made  division 
of  the  property;  that  afterwards  they  lived 
together  again,  but  it  was  not  long  before 
the  defendant  again  commenced  to  quarrel 
with  and  nag  the  plaintiff  about  trivial 
things,  which  rendered  his  life  miserable  and 
a  great  burden  to  him,  destroyed  bis  peace 
of  mind,  and  rendered  the  marriage  relation 
Impossible  to  be  endured.  There  Is  lacking 
in  the  complaint  any  averment  of  specific  acts 
of  cruelty.  No  time  or  place  Is  mentioned, 
and  no  attendant  circumstances  are  given. 
Had  defendant  made  a  motion  to  have  the 
complaint  In  this  respect  made  more  certain, 
an  order  giving  the  relief  might  and  should, 
have  been  entered.  But  she  did  not  do  so. 
On  the  contrary,  she  flled  an  answer  denying 
the  charge  of  extreme  cruelty.  Her  objection 
at  the  beginning  of  the  trial  to  the  introduc- 
tion of  evidence  by  plaintiff,  because  of  such 
indefiniteness,  came  too  late.  Sylvls  v.  Syl- 
vis,  11  Colo.  319,  323,  17  Pac.  912;  Rosenfeld 
T.  Rosenfeld,  21  Colo.  16,  40  Pac.  49. 

2.  The  judgment  must  be  reversed  because 
of  the  legal  InsufBdency  of  the  evidence. 
Our  statute  on  divorce  (Sess.  Laws  1893,  p. 
2.36,  c.  80)  makes  extreme  or  repeated  acts 
of  cruelty  by  one  of  the  married  pair  towards 
the  other  a  ground  of  divorce,  and  such  acts 
of  cruelty  may  consist  as  well  in  the  infliction 
of  mental  suffering  as  bodily  violence.  The 
answer  denies  extreme  but  not  repeated  acts 
of  cruelty.  Judgment  for  default,  for  failure 
to  make  this  denial,  could  not  be  entered; 
but  under  section  5  of  our  divorce  act  trial 
must  be  had  and  proof  of  the  charge  made. 
The  complaint  does  not  allege,  nor  does  the 
evidence  show  in  any  true  sense,  repeated 
acts  of  cruelty  of  a  character  which  justifies 
the  decree  in  plaintiff's  favor.  The  only  evi- 
dence to  support  the  complaint  was  the  testl* 
mony  of  plaintiff  himself.  He  testifies  that 
throughout  most  of  their  married  life  defend- 
ant had  the  chronic  habit  of  finding  fault 
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and  nagging  him  for  nearly  everything  he 
did.  When  asked  to  give  specific  Instances, 
the  only  ones  he  mentioned  were  that  he 
wished  to  build  a  new  house  and  defendant 
objected;  that  she  found  fault  with  him  for 
losing  the  weight  or  block  which  was  used 
as  a  hitching  post  for  their  horses  when  they 
were  being  driven  to  a  wagon;  that  she 
scolded  him  for  coming  home  late  at  night, 
and  objected  to  the  kind  of  work  he  did  and 
the  places  where  he  worked,  and  Insisted  on 
having  her  own  way.  He  says  that  the  eftect 
of  this  conduct  was  such  that  he  could  not 
stand  It  any  longer;  that  it  kept  him  nervous 
and  deprived  him  of  a  good  many  nights' 
sleep,  and  caused  him  worry  in  the  daytime; 
and  although  be  did  not  say  that  It  impaired 
his  health,  he  was  of  opinion  that  it  would 
have  that  effect  if  continued  long  enough, 
and  he  thinks  he  "could  not  have  stood  it," 
to  use  Ills  own  expression.  The  attending 
circumstances  of  these  specific  instances  were 
not  detailed,  and,  for  aught  that  appears  to 
the  contrary,  plaintiff  may  have  been  equally 
at  fault  with  the  defendant,  and  she  may 
have  had  sufficient  provocation  to  excuse  her 
conduct  At  all  events,  there  being  no  other 
facts  given,  except  the  bare  general  state- 
ments In  the  nature  of  plaintiffs  conclusions, 
already  referred  to,  we  are  of  opinion  that 
the  facts  are  too  trivial  in  character  to  justi- 
fy a  decree  of  divorce.  A  verdict  of  a  jury 
in  a  divorce  case  has  as  great  weight,  and 
is  entitled  to  the  same  consideration,  as  the 
verdict  In  an  ordinary  dvU  action.  Gilpin  v. 
Gilpin,  12  Colo.  508,  21  Paa  612.  But  it 
certainly  is  not  entitled  to  any  more  con- 
sideration. 

The  fact  was  developed  at  the  trial  that 
defendant  is  of  mixed  blood.  We  suppose 
plaintiff  was  of  the  Caucasian  race,  although 
that  fact  does  not  directly  appear.  Consider- 
ing the  inadequacy  of  the  evidence  to  es- 
tablish the  cruelty  charged,  we  are  persuaded 
that  the  racial  question  improperly  contri- 
buted to  the  verdict  At  all  events  the  facts 
elicited  at  the  trial  are  legally  insufficient 
to  authorize  a  court  to  decree  a  divorce. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

Reversed. 

GABBERT,  C.  J.,  and  STEELE,  X,  concur. 


34  Colo.  496 

EMBLBN  V.  BICKSLER,  McLEAN  &  BEN- 
NETT. 
(Supreme  Court  of  Colorado.    Nov.  6,  1905.) 

1.  Attorney  anh   Cuent  —  Employmekt  or 
Attorxet — Compensation. 

Where  attorneys  were  called  into  a  case  by 
the  attorney  originally  retained  by  the  client, 
but  afterwards  corresponded  directly  with  the 
client,  and  were  instructed  by  him  to  proceed 
with  the  case,  and  were  asked  to  name  a  fee, 
and  were  told  that  the  attorney  originally  re- 
tained was  no  longer  in  the  case,  they  were 
entitled  to  a  reasonable  compensation  from  the 
client  for  services  performed  by  them,  although 


they  were  never  expressly  hired  by  the  client, 
and  there  was  no  express  agreement  for  com- 
pensation and  the  client  subsequently  wrote 
them  that  the  attorney  originally  retained  was 
again  in  the  case. 

2.  Same— Authobfty  of  Attobney— Bi[Pi.0Y- 
MENT  of  Assistant  Counsel. 

The  mere  retainer  of  connsel  does  not  au- 
thorize him  to  employ  assistant  counsel  at  the 
expense  of  his  client  in  the  litigation  in  which 
he  is  engaged. 

[Ed.  Note. — ^For  cases  in  ixiint  see  voL  5, 
Cent.  Dig.  Attorney  and  Client  i  326.] 

3.  Appeal — Habuless  Ebbob — Subuission  or 
Issues. 

The  action  of  the  court  in  submitting  a 
question  of  law  to  the  jury,  instead  of  determin- 
ing that  question  itself  and  directing  a  verdict 
in  accordance  with  Its  determination,  was  harm- 
less to  appellant,  where  the  court,  in  denying  a 
motion  for  a  new  trial,  virtually  held  as  a  ques- 
tion of  law  that  appellees  were  entitled  to  re- 
cover. 

Appeal  from  District  Court  Arapahoe 
County;  P.  L.  Palmer,  Judge. 

Action  by  BicliSler,  McLean  &  Bennett 
against  George  F.  Eniblen.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Carlon,  Skelton  &  Morrow,  for  appellant 
Thos.  H.  Hood,  for  appellees. 

CAMPBELL,  J.  Action  to  recover  attor- 
ney's fees.  Judgment  for  plaintiffs.  De- 
fendant appeals. 

The  plaintiffs  are  practicing  lawyers  in  the 
city  of  Denver,  and  defendant  is  a  resident 
of  Nebraska.  The  defendant  employed  Am- 
brose, a  Chicago  lawyer,  to  bring  an  action  in 
the  federal  Circuit  Court  of  Colorado  to  quiet 
title  to  his  Colorado  lands.  The  contract 
with  Ambrose  obligated  defendant  to  advance 
all  the  costs  of  the  action  and  to  pay  an  attor- 
ney's fee  of  $150,  $50  of  which  was  paid  Am- 
brose when  the  contract  was  made,  and  the 
remainder  was  to  be  paid  when  the  action 
was  finally  determined  or  its  subject-matter 
adjusted.  Authority  was  given  to  Ambrose 
to  employ  associate  counsel,  but  If  employ- 
ed, not  at  defendant's  expense,  but  Ambrose 
must  compensate  him.  Ambrose  correspond- 
ed with  plaintiffs,  and  requested  their  as- 
sistance in  conducting  the  action,  and  they 
prepared  and  filed  the  complaint.  Because 
of  Ambrose's  failure  to  send  plaintiffs  the 
marshal's  fee  for  serving  process  on  defend- 
ants, practically  nothing  was  done  for  about 
a  year  after  the  complaint  was  filed.  Upon 
inquiry  of  plaintiffs  as  to  the  status  of  the 
case,  defendant  learned  of  the  delay  and  its 
cause,  and  entered  into  a  correspondence 
directly  with  them  In  regard  to  it,  and  it 
Is  upon  this  correspondence  alone  that  de- 
fendant's liability,  the  only  issue  in  the  ease. 
Is  to  be  determined;  for  it  is  conceded  that 
plaintiffs  performed  the  services,  and  the 
amount  of  the  fee  claimed  is  reasonable.  The 
plaintiffs  asked  the  court  to  direct  the  jury 
to  return  a  verdict  for  them,  and  defendant 
requested  a  direction  in  his  favor.  The  court 
refused  both  requests,  and  substantially 
charged  the  Jury  that,  if  they  I'ound  from  the 
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evidence  that  plaintiffs  were  employed  by  de- 
fendant to  act  as  attorneys  in  the  action, 
they  should  return  a  verdict  in  their  favor 
for  the  agreed  value  of  their  services;  and  in 
this  conuectloa  said  that  it  was  not  neces- 
sary for  plaintiffs  to  establish  an  express 
contract  of  employment,  but  that  the  same 
might  be  proved  by  tlie  acts  and  conduct  of 
defendant,  and  from  such  reasonable  infer- 
ence therefrom  as,  in  the  minds  of  the  Jury, 
was  warranted. 

From  the  correspondence,  and  other  un- 
contradicted evidence,  it  appears  that  defend- 
ant first  retained  Ambrose  upon  the  terms  al- 
ready stated.  This  arrangement  as  to  the 
amount  of  fees,  and  Ambrose's  undertaking 
with  respect  to  sharing  them,  was  never  com- 
municated by.  either  party  to  the  plaintiffs 
until  after  ttKyhad  performed  the  services. 
Defendant  knew  tliat  plaintiffs  first  came  In- 
to tbe  case  in  pursuanoe  of  the.  authority 
conferred  upon  Ambrose.  But  plaintiffs  did 
not,  at  the  time  tbey  performed  tlie  services, 
look  to  Ambrose  for  compensation,  and  were 
}ustifi«d  i&  believing  that  defendant  would 
reward  them.  It  is  true  that  defendant  did 
not  expressly  hire,  or  agree  to  pay,  plaintiffs, 
but  after  having  written  to  them,  long  after 
their  entrance  Into  the  case,  that  he  con- 
sidered Ambrose  out  of  it,  and  thereafter 
repeatedly  urged  tbem  to  look  after  the  liti- 
gation, although  no  specific  fee  was  agreed 
upon,  and  no  express  employment  shown,  be 
should  be  held  to  pay  a  reasonable  compen 
Ration.  In  the  letter  of  defendant  to  plain* 
tiffs,  is  which  be  states  that  Ambrose  is  out 
of  the  case,  defendant  asked  plaintiffs  to 
state  what  fee  they  would  charge  for  con- 
ducting it  to  a  conclusion,  to  which  plaintiffs 
responded  that  they  would  name  the  amount 
when  defendant  informed  them  fully  of  the 
farts.  This  the  defendant  never  did,  although 
thereafter,  as  well  as  before,  he  told  the 
plaintiffs,  "by  all  means  keep  your  eye  on  the 
case,"  which  they  did  by  conducting  negotia- 
tions that  ended  in  obtaining  the  relief  asked 
for.  Such  other  facts,  if  any,  as  apparently 
or  really  conflict  with  the  foregoing,  do  not 
militate  against  their  legal  effect.  Our  con- 
clusion is  that  the  letters  written  to  plaintiffs 
by  defendant  constitute  an  implied  promise 
to  pay  the  plaintiffs  for  services  rendered. 
The  law  undoubtedly  is  that  the  mere  re- 
tainer of  counsel  is  not  authority  for  him  to 
employ  assistant  counsel  at  the  expense  of 
his  client  in  the  litigation  in  which  he  is 
engaged.  Lathrop  v.  Hallett  (Colo.  App.) 
77  Pac  1095.  This  doctrine  finds  expression, 
also,  in  Northern  Pac.  Ry.  Co.  v.  Clarke, 
106  Fed.  7M,  45  C.  O.  A.  635;  Sedgwick  v. 
Bliss,  23  Neb.  617,  37  N.  W.  483;  McCrary 
V.  Ruddick,  33  Iowa,  521;  Hogate  v.  Edwards, 
65  Ind.  372;  and  Evans  v.  Mohr,  153  111.  661, 
89  N.  B.  1083.  In  Brigham  v.  Foster,  7  Al- 
len, 419,  the  rule  is  recognized,  but  it  was 
tliere  said,  that  though  a  contract  between 
the  client  and  counsel  first  employed  may  re- 
quire the  attorney  to  pay  additional  counsel 


that  may  be  engaged  which  binds  the  parties 
to  it,  yet  if  such  agreement  is  withheld  from 
such  additional  counsel,  and  the  latter  per- 
forms professional  services  in  a  case,  at  the 
request  of  the  original  attorney,  without 
any  knowledge  of  such  secret  agreement,  and 
the  client  knows  of  the  rendition  of  the  serv- 
ices, and  avails  himself  of  the  benefit,  and 
consnlts  with  and  adopts  the  latter  as  his 
counsel  in  the  case,  a  valid  contract  to  pay 
therefor  may  arise.  The  case  in  hand  is  cer- 
tainly stronger  la  plaintiffs'  favor  than  are 
the  ones  referred  to  in  favor  of  associate 
counsel,  because,  after  defendant  had  written 
plaintiffs  that  Ambrose  was  out  of  the  case, 
he  requested  them  to  render  these  services, 
which  tbey  did,  and  consulted '  them  as  his 
attorneys,  and  availed  himself,  and  received 
the  benefit,  of  the  same.  The  mere  fact  that 
afterwards  he  wrote  'them  that  "Ambrose 
was  in  again,"  and  the  other  fact  that  the 
amount  to  be  paid  plaintiffs  was  not  agreed 
upon,  are  not  important.' 

If  the  question  as  to  whether  there  was  aii 
Implied  (Contract,  Is  one  of  law,  and  not  of 
fact,  under  the  undisputed  evidence,  and  if 
the  court  should  have  directed  a  verdict  in 
accordance  with  its  determination  of  that 
question,  instead  of  submitting  it  for  the  Jury 
to  find,  defendant  is  not  harmed  by  either 
action  of  the  trial  court;  for,  in  denying  the 
motion  for  a  new  trial,  it  virtually  held,  as  a 
question  of  law,  that  plaintiffs  were  entitled 
to  recover.  Indeed,  we  are  clearly  of  the 
opinion  that  the  court  ought  to  have  directed 
a  verdict  for  plaintiffs.  The  Judgment  is 
right  and  should  be  aflSrmed. 

Affirmed. 

GABBBRT,  C.  J.,  and  STEELS,  J.,  concur. 


85  Colo.  132 

BOSEBERRY    v.    VALLEY    BUILDING    & 

LOAN  ASS'N. 
(Supreme  Court   of   Colorado.    Dec.   4,   1905.) 

1.  Appeal— Time   fob    Pratbe— Statttti!. 

Under  the  direct  provisiona  of  Mills'  Ann. 
Code,  §  388,  the  prayer  for  an  appeal  must  be 
made  wittiin  five  days  after  the  judgment  or 
decree  is  rendered. 

2.  Samk  —  Fail,ubb  to  Vksteci  —  Chahqk 
to  Ebbob. 

Under  the  direct  provisions  of  Mills'  Ann. 
Code,  §  388a.  the  Supreme  Court  is  required, 
when  it  would  have  jurisdiction  on  error  of  a 
cause  In  which  an  appeal  has  been  unBucce8» 
fully  attempted  to  be  taken,  to  order  it  entered 
as  pending  on  writ  of  error, 

8.    CORPOBATIONS    —    FOREIGN     CORPORATIONS 

— Right  to  Transact  Business— STATtiTES 

— CONSTHUOTION . 

A  single  act  of  busiTiess  la  not  within  1 
Mills'  Ann.  St.  f§  499,  500,  1868,  prohibiting 
foreiffn  corporations  from  engaging  m  business 
in  Colorado  until  tliey  have  conformed  thereto ; 
and  wherie,  in  an  action  by  a  foreign  building 
and  loan  association  to  foreclose  a  mortgage,  it 
does  not  appear  that  plaintiff  transacted  any 
business  in  the  state,  except  that  involved  in  the 
action,  the  statute  is  no  defense. 

[Ed.   Note. — For  cases  in  point,  see  vol.  12, 
Gent.  Dig.  CorporaUoos,  {{  iaSfi,  2527.] 
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Appeal  from  District  Court,  Teller  County; 
William  P.  Seeds,  Judge. 

Action  by  the  Valley  Building  &  Loan 
Association  against  J.  M.  Roseberry.  From 
a  decree  In  favor  of  plaintiff,  defendant 
appeals.  Appeal  dismissed,  and  cause  en- 
tered as  on  error.    Dismissed. 

W.  O.  Temple  and  S.  D.  Crump,  for  ap- 
pellant   Parker  &  Scott,  for  appellee. 

CAMPBBLIi,  J.  Action  to  foreclose  a 
mortgage  executed  by  defendant  to  secure 
his  promissory  note  or  bond  to  plaintiff. 
E^om  the  decree  of  foreclosure  In  plaintiff's 
faTor,  defendant  appealed.  The  only  error 
assigned  is  to  tbe  ruling  of  the  trial  court 
striking  out,  on  plaintiff's  motion,  a  portion 
of  tlie  amended  answer. 

1.  Ttte  final  decree  was  entered  on  April 
22,  1901,  at  the  February,  1901,  term  of 
court.  No  appeal  was  prayed  for  within  five 
days  from  the  time  the  decree  was  rendered, 
or  during  the  term  at  which  it  was  entered, 
and  the  cause  was  not  continued  orer  that 
term.  At  the  next  regular  term  of  court, 
which  convened  on  the  6th  day  of  May  fol- 
lowing, and  on  the  29th  day  of  that  month, 
an  appeal  was  prayed  for  and  allowed,  and 
by  the  firing  and  approval  of  the  appeal 
bond  prescribed  in  that  order  appellant  claims 
that  the  pending  appeal  was  perfected.  The 
prayer  and  allowance  came  too  late.  The 
prayer  must  be  made  within  five  days  after 
the  Judgment  or  decree  is  rendered.  Section 
S88,  Civ.  Code.  The  appeal  must  therefore 
Oe  dismissed.  But,  as  we  would  have  juris- 
diction on  error,  the  cause  must  be  9ntered 
as  pending  on  writ  of  error,  which  section 
388a,  Mills'  Ann.  Code,  requires  to  be  done, 
and  such  order  is  hereby  made.  We  proceed, 
then,  to  dispose  of  the  cause  on  its  merits. 

2.  The  order  by  which  portions  of  the 
amended  answer  were  stricken  is  so  Indefi- 
nite that  it  Is  not  entirely  clear  just  what 
portion  of  the  pleading  was  eliminated,  and 
because  of  this  uncertainty  the  error  assigned 
might  be  disregarded.  But  we  shall  assume 
that  the  Intention  was  to  include  all  of  the 
first  defense  of  the  amended  answer,  and,  as 
its  identity  Is  ascertainable  from  the  record, 
we  proceed  to  dispose  of  the  assignment  on 
its  merits. 

3.  The  gist  of  this  defense  Is  that  the 
plaintiff  is  a  foreign  corporation,  and  has 
failed  to  comply  with  the  requirements  of 
sections  499,  600,  and  1868,  1  Mills'  Ann. 
St.,  and  by  reason  thereof  cannot  maintain 
this  action,  since  these  sections  of  the  stat- 
utes prohibit  foreign  corporations  from  en- 
gaging in  business  in  this  state  until  they 
have  conformed  thereto.  The  allegation 
with  respect  to  plaintiff's  carrying  on  busi- 
ness is  that  it  has  engaged,  and  is  still 
engaged,  in  the  business  of  making  loans 
and  selling  stock  in  the  state  of  Colorado. 
For  aught  that  appears  to  the  contrary  in 
this  defense,  the  only  business  which  plaintiff 
actually   transacted   in   this  state   is   that 


Involved  in  this  action.  There  Is  no  aver- 
ment that  it  has  made  any  other  loan  or 
sold  any  other  stock,  and  proof  of  the  alle- 
gation which  Is  made  would  be  that  plaintiff 
loaned  money  to  defendant  and  took  his 
mortgage.  It  has  been  repeatedly  decided 
In  this  jurisdiction  that  a  single  act  of  busi- 
ness does  not  come  within  the  purview  of 
these  statutes.  Kindel  v.  Lithographing  Co., 
19  Colo.  310,  35  Pac.  538,  24  L.  B.  A.  311, 
and  cases  therein  cited.  Indeed,  appellant 
concedes  that  the  point  has  been  ruled  against 
him  repeatedly  by  this  court  and  onr  Court 
of  Appeals,  and  his  only  reason  for  again 
presenting  the  question  is  because  of  certain 
language  found  in  Miller  v.  Williams,  27 
Colo.  34,  59  Pac.  740.  Not  only  la  there 
nothing  in  the  opinion  In  that  case  to  justify 
appellant's  contention,  but  it  was  there  ex- 
pressly decided  that  a  single  act  of  doing 
business  in  this  state  is  not  within  the 
statutes. 

For  the  reasons  given,  the  appeal  and 
writ  of  error  are  dismissed. 

Appeal  and  writ  of  error  dismissed. 

GABBERT,  C.  J.,  and  STEELE,  J.,  ooncor. 

36  Colo.  135 

GILES  et  al.  v.  DB  COW. 

(Supreme  Court  of  Colorado.   Dec.  -4,   1905.) 

Appeal  —  IiiABitrrT  on  Bono  —  Birnxn:  or 
Pendenct  or  Wbit  or  Ebbor. 

A  bond  on  appeal  from  the  county  court 
to  the  district  court  cannot  be  enforced  while 
a  writ  of  error  from  the  Supreme  Court  to 
the  county  court  to  review  the  same  judgment 
is  pending,  where  the  writ  is  made  to  operate 
as  a  supersedeas. 

Appeal  from  Teller  Cotmty  Court;  Albert 
8.  Frost,  Judge. 

Action  by  Sarah  De  Oow  against  E.  S. 
Giles  and  others.  From  a  judgment  in  favor 
of  plaintiff,   defendants   appeal.    Reversed. 

Benj.  W.  Coleman,  for  appellants. 

CAMPBELL,  J.  Action  on  a  statutory 
bond  given  on  appeal  to  the  district  court 
from  a  judgment  which  appellee,  De  Cow. 
recovered  against  appellant  Giles  in  the 
county  court  of  Teller  county.  It  is  not 
clear  that  the  complaint  on  its  face  shows 
any  breach  of  the  conditions  of  the  bond 
under  the  statute  regulating  appeals  from 
the  county  to  the  district  courts.  But  as 
the  trlol  court,  in  overruling  the  afllrmatlve 
defense  of  the  answer,  committed  reversible 
error,  we  shall  not  inquire  as  to  the 
sufficiency  of  the  complaint. 

As  alleged  in  defendant's  affirmative  de- 
fense, before  this  action  on  the  bond  was 
brought,  the  defendant  obligors  sued  out 
a  writ  of  ertor  from  the  Supreme  Court  to 
the  county  court  of  Teller  county,  from  the 
original  judgment  of  the  county  court,  which 
had  previously  been  appealed  to  the  district 
court  by  the  giving  of  the  bond  here  sued  on, 
and  this  writ  of  error  was  made  to  operate 
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•8  a  SHpersedeas,  and  was-  atlU  pending. 
Daring  the  pendency  of  the  writ  of  error  in 
the  Supreme  Court,  the  Judgment  creditor 
was  not  In  a  position  to  enforce  the  original 
judgment.  He  could  not  sue  out  a  writ 
of  execution,  or  maintain  an  action,  tliereon. 
3  Cyc.  908  et  seq.;  Hurd  v.  People,  14  Colo. 
207,  23  Pac.  342.  Since  the  judgment 
creditor,  the  plaintiff  obligee  here,  could 
not  enforce  that  Judgment  against  tne  princi- 
pal obligor,  this  action  on  the  bond  cannot 
be  enforced  against  him  or  his  sureties  there- 
on. 3  Cyc.  938  et  seq.  In  Rockwell  v. 
District  Court,  17  Colo.  118,  29  Pac.  454,  31 
Am.  St  Rep.  265,  tMs  court  says  that  an 
appeal  bond  under  our  practice  has  a  two- 
fold office:  It  serves  to  suspend  the  en- 
forcement of  the  Judgment  pending  the  ap- 
peal, and  gives  the  appellee  additional  se- 
cority  for  his  Judgment  in  case  the  same  be 
affirmed  or  the  appeal  dismissed.  The  ap- 
peal bond  is  in  no  sense  a  substitute  for  the 
Judgment  appealed  from.  While  the  en- 
forcement of  the  Judgmait  is  suspended  by 
the  appeal,  the  bond  Is  but  a  contingent 
security,  and  appellee  can  have  no  rranedy 
upon  it  during  the  period  of  suspension.  Of 
course,  all  these  observations  are  not  literally 
applicable  to  the  case  before  us,  because 
the  bond  sued  upon  is  not  the  one  which, 
given  in  the  writ  of  error,  suspended  the 
enforcement  of  the  Judgment;  but  the  case 
is  authority  for  the  proposition  that  the 
appeal  bond  is  merely  a  conditional  and 
additional  security  for  the  payment  to  the 
appellee  of  bis  Judgment,  and  suspends  its 
enforcement  while  the  appeal  is  pending. 
A  case  quite  similar  to  the  one  at  bar  is 
Cook  V.  King,  7  ML  App.  549.  It  was  there 
held  that  an  appeal  bond  is  a  mere  security 
for  the  payment  of  the  Judgment,  from  which 
it  logically  follows  that  whatever  discbarges 
the  Judgment  discharges  also  the  liability 
of  the  obligors  on  the  bond.  The  facts  of 
that  case  which  make  it,  in  principle,  the 
same  as  the  case  at  bar,  were  that  a  Judg- 
ment was  appealed  from  the  circuit  court 
to  the  appellate  court,  and  afterwards  dis- 
missed, which  dismissal  of  the  appeal  made 
the  obligors  on  the  bond  liable  for  the  pay- 
ment of  the  Judgment  In  the  suit  upon 
that  appeal  bond  one  defense  was  that  after 
the  Judgment  appealed  from  had  been  dis- 
missed, the  same  bad  been  brought  for  re- 
view to  the  appellate  court  by  writ  of  error, 
and  by  reason  of  errors  In  the  record,  the 
Judgment  was  reversed.  The  court  held  that 
since  the  appeal  bond  was  given  to  secure 
the  payment  of  the  sum  that  might  be  re- 
covered on  appeal,  whatever  can  be  deemed 
a  legal  satisfaction  of  that  Judgment  is  a 
l>ar  to  an  action  on  the  bond.  Applying 
tixat  principle  to  the  facts  of  the  case,  it 
-was  held  that  although  the  Judgment  whose 
enforcement  had  been  suspended  by  giving 
tbe  appeal  bond  was  dismissed,  and  the  con- 
tingency had  therefore  happened  which  gave 
xi«e  to  the  liabllltjr  of  the  obligors,  yet  the 


subsequent  reversal  t>f  the  Judgment  ov  s 
writ  of  error  extinguished  all  liability  there- 
under, and  the  Judgment  itself  was  ef- 
fectually wiped  out  of  existence;  hence  the 
obligors  were  discharged. 

In  the  case  in  hand  the  original  Judgment 
was  not  reversed  at  the  time  this  action  was 
tried  below,  but  its  enforcement  was  sus- 
pended by  the  order  of  the  Supreme  Court 
making  the  writ  of  error  a  supersedeas. 
The  Judgment  was,  as  a  matter  of  fact, 
afterwards  reversed  with  instructions  to  the 
county  court  to  dismiss  the  action.  Giles 
v.  De  Cow,  30  Colo.  412,  70  Pac.  681.  The 
trial  court  should,  at  least,  have  suspended 
proceedings  until  final  determination  of  the 
writ  of  error  in  the  Supreme  Court  Had  It 
done  so.  Judgment  could  not  have  been  ren- 
dered on  the  appeal  bond  for  the  obligee,  for 
the  reversal  of  the  Judgment  would  have 
been  equivalent  to  a  decision  that  legal 
damage  could  not  result  to  him  by  any 
breach  of  its  conditions.  In  Cook  v.  King, 
supra.  It  was  held  that  plaintiff  was  entitled 
to  recover  at  least  nominal  damages,  because 
the  action  upon  the  appeal  bond  was  begim 
before  the  Judgment  therein  described  was 
reversed;  but  here  the  action  was  not  insti- 
tuted until  after  the  enforcement  of  such 
Judgment  was  suspended  by  the  supersedeas 
allowed  in  the  writ  of  error.  Our  conclusion 
also  finds  support  in  Pamell  v.  Hancock,  48 
Cal.  452;  Cass  v.  Adams,  3  Ohio,  223;  Bank 
T.  Rogers,  13  Minn.  407  (Gil.  376)  97  Am.  Dec 
174 ;  Ellis  et  al.  v.  Fisher  et  al.,  10  La.  Ann. 
479. 

The  Judgment  in  favor  of  the  plaintiff  must 
be  reversed,  and  the  cause  remanded,  with  in- 
structions to  the  county  court  to  dismiss  the 
actiott 

Reversed. 

GABBERT,  0.  J.,  and  STEELE,  J.,  con- 
cur. 

35  Colo.  138 
BELL  V.  GONZALES. 
(Supreme  Court  of  Colorado.    Dec.  4,  1905.) 

TbKSPASS— IKCLOSURB   OF   LANB— STATUTOBT 

Provision. 

Sess.  LawB  1885,  p.  220,  aiithorissing  a  re- 
covery in  an  action  of  trespass  for  injuries  by 
animals  breaking  through  a  lawful  fence,  does 
not  prevent  a  recovery  for  a  v?iUful  trespass  by 
drivmi?  sheep  on  uninclosed  land,  against  the 
owner's  consent  and  contrary  to  his  express 
warning. 

[Ed.  Note. — For  cases  in  point  see  vol.  2, 
Cent  Dig.  Animals,  H  330^^332.] 

Appeal  from  District  Court,  Las  Animas 
County;  Jesse  G.  Northcutt,  Judge. 

Action  by  Lorenzo  D.  Bell  against  Jesua 
Gonzales.  From  a  Judgment  of  dismissal, 
plaintiff  appeals.    Reversed. 

Morgan  &  Smith,  tor  api^ellant. 

CAMPBELL,  J.  Action  for  damages  for 
wanton  trespass  by  defendant  upon  uninclosed 
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landa  of  plaintiff.  Defendant's  demurrer  to 
the  complaint,  upon  the  ground  that  It  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  was  sustained;  and,  the  plalntltt 
electing  to  stand  by  his  complaint,  the  court 
dlamlaaed  the  action.  From  this  Judgment 
of  dismissal  the  plaintiff  appeals. 

There  is  no  appearance  In  this  court  by 
the  appellee.  Hence  It  Is  only  by  Inference 
and  from  statements  made  by  appellant  in 
bla  brief  that  we  are  adyised  of  the  nature 
of  defendant's  contention  below.  Apparently 
defendant's  position.  In  which  the  trial  court 
coincided,  was  that  the  case  came  within  our 
statute  relating  to  the  inclosure  of  lands  by  a 
lawful  fence;  hence  no  liability  was  incurred 
because  plaintiff's  lands  were  open.  That 
such  was  his  contention  Is  obvious  because. 
If  this  statute  does  not  change  the  ordinary 
law  of  trespass,  the  complaint  undoubtedly 
contains  all  arerments  necessary  to  the  crea- 
tion of  a  legal  liability  on  the  part  of  the  de- 
fendant It  alleges  the  possession  and  right 
of  possession  in  the  plaintiff  of  certain  lands, 
and  that,  while  they  were  in  his  possession, 
the  defendant,  being  the  owner  of  a  large 
herd  of  sheep,  against  plaintiff's  consent,  and 
notwithstanding  be  expressly  warned  de- 
fendant not  to  pasture  bis  herd  thereon,  at 
the  same  time  pointing  out  Its  location,  dur- 
ing a  stated  period,  willfully  and  unlaw- 
fully drove  and  herded  these  sheep  en  these 
lands,  to  the  plaintiff's  damage  In  a  certain 
sum. 

The  statute  which  Is  supposed  to  be  control- 
ling was  passed  by  the  Fifth  General  Assembly, 
and  is  found  at  page  220  of  the  Session  Laws 
of  1885.  The  first  section  describes  what  shall 
be  a  lawful  fence  In  this  state,  and  the  third 
provides  that  whoever  makes  and  maintains 
sucb  a  lawful  fence  around  his  inclosure 
may  recover  In  a  suit  for  trespass  from  the 
owner  of  any  animals  which  break  there- 
through or  whatever  damages  are  thereby 
sustained,  and  further  provides  that  no  person 
shall  be  allowed  to  recover  damages  for  any 
Injury  to  crops  or  grass,  or  other  v^etable 
products,  unless  the  snme  at  the  time  of  the 
trespass  are  Inclosed  by  a  legal  and  suf- 
ficient fence.  The  statute  bas  no  bearing 
whatever  upon  the  case  made  by  the  com- 
plaint In  Morris  v.  Fraker,  6  Colo.  425,  this 
court  established  the  rule  In  this  Jurisdiction 
that  owners  of  crops  can  recover  for  damages 
done  thereto  by  the  trespasses  of  cattle  only 
when  the  same  are,  at  the  time  of  trespass, 
Inclosed  by  a  good  and  sulBcient  fence.  In 
Willnrd  V.  Mathesus,  7  Colo.  76,  1  Pac.  690, 
the  doctrine  of  Morris  v.  Fraker  was  held  in- 
applicable where  the  damage  was  done  to 
crops  growing  upon  unuiclosed  lands  by  a 


flock  of  sheep  while  they  were  In  charge  of 
a  herder.  In  such  a  case  It  Was  held  to  be 
the  duty  of  tfie  herder  In  charge  to  use  or- 
dinary care  to  prevent  their  trespassing,  and 
for  his  negligence  in  this  respect  the  owner 
must  respond  for  resulting  damage*.  If 
liability  attaches  for  mere  negligence,  a 
fortiori  would  it  for  an  afflrmatlve,  -Tlllfnl 
trespass.  In  Nuckolls  v.  Gaut  12  Oolo.  361, 
21  Pac.  41,  It  waa  intimated,  though  not  ex- 
pressly decided,  that  where  one  willfully  and 
deliberately  drives  bis  cattle  upon  the  prem- 
ises of  another  for  the  purpose  of  pasturing 
on  crops  growing  thereon,  damages  may  be 
awarded.  In  Norton  v.  Young,  6  Colo.  App. 
187,  40  Paa  166,  the  court  said  that  It  was 
impossible  to  concede  that  the  existence  of 
a  lawful  fence  is  necessary  to  protect  one's 
property  against  a  willful  trespasser  who 
breaks  into  an  inclosure  and  destroys  prop- 
erty, citing  to  the  proposition  Fugate  T. 
Smith,  4  Colo.  App.  201,  35  Pac.  283. 

Other  Western  states  have  enacted  similar 
fence  laws,  and  In  construing  them  It  is 
universally  held,  so  far  as  our  investigation 
has  extended,  that  they  do  not  "authorize 
cattle  owners  deliberately  to  take  possession 
of  such  lands,  and  depasture  their  cattle 
upon  them  [uninclosed  lands  of  another]  with- 
out making  compensation,  particularly  If  thia 
were  done  against  the  will  of  the  owner, 
or  under  such  circumstances  as  to  show  a 
deliberate  Intent  to  obtain  the  benefit  of  an- 
other's pasturage."  Lazarus  v.  Phelps,  182 
U.  S.  81,  85,  14  Sup.  Ct  477,  38  L.  Ed.  383.  A 
case  quite  In  point  Is  Monroe  v.  Cannon,  24 
Mont  316,  61  Pac.  863,  81  Am.  St  Rep.  439. 
In  our  Judgment  the  law  as  contained  in  the 
foregoing  excerpt  applies  to  the  case  In  band. 
Without  burdening  the  opinion  with  the 
citation  of  authorities,  we  refer  to  their 
collation  in  12  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  1045. 

The  Judgment  being  In  conflict  with  the 
law  as  herein  declared,  must  be  reversed 
and  the  cause  remanded.  We  observe,  how- 
ever, that  It  may  be  that  the  value  of  the 
grass  destroyed  and  water  polluted,  for  which 
damages  are  claimed,  is  not  sufficiently  plead- 
ed, or  It  may  be  the  allegation  concerning  the 
same  is  wholly  Inadequate  as  a  basis  for  the 
recovery  of  substantial  damages.  But  as  no 
objection  on  the  ground  of  uncertainty  was 
raised,  and  as  the  acts  charged  against  de- 
fendant In  the  complaint  entitled  plaintiff, 
at  least  to  nominal  damages,  that  pleading. 
In  the  particular  noted,  Is  good  as  against  the 
only  ground  of  demurrer  Interposed. 

Reversed. 

GABBERT,  C.  J.,  and  STEELE,  X,  concor. 
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(33  Uont.  3B9) 

STATE  ex  reL  BRUCBI  T.  DISTRICT  COUET 

OF    SECOND   JUDICIAL   DIET.    FOK 

SILVER  BOW  COUNTY  et  al. 

(Bapreme  Court  of  Montana.    Jan.  8,  1906.) 

l  conteiot— irtxbfkkikcx    with   judioiaii 
Pbocexdirob. 

Code  Civ.  Proe.  I  2170,  inakM  any  nnlaw- 
fal  interference  with  the  prooeM  or  proceedings 
•f  a  court  a  contempt.  Section  3463  defines 
"process"  as  a  writ  issued  in  the  course  of  ju- 
dicial proceedings,  and  "writ"  is  defined  as 
•  written  order  or  precept,  issued  in  the  name 
of  the  state,  of  a  court  or  judicial  officer.  Sec- 
tions 840-843,  in  relation  to  the  recovery  of  pos- 
session of  personal  property,  provides  that,  when 
a  delivery  is  claimed,  plaintiff  must  make  an 
affidavit  stating  certain  facts,  and  that  he  may, 
by  an  indorsement  on  the  affidavit,  require  the 
sheriff  of  the  county  to  take  the  property  from 
defendant,  and  the  officer  is  required  to  serve 
tm  the  defendant  a  copy  of  the  affidavit  and 
undertaking.  Held,  that  where  defendant  in 
replevin  refused  to  receive  a  copv  of  papers, 
and  threatened  the  officer  with  violence  if  he 
took  possession  of  the  property,  and  while  the 
officer  was  atwent  seeking  assistance  secreted  the 
property,  he  was  guilty  of  a  contempt,  though  he 
had  not  been  served  with  summons  and  though 
the  order  indorsed  by  plaintiff  on  the  affidavit 
was  not  Strictly  witbln  the  definition  of  "pro- 


[Ed.  Note. — For  cases  in  point,  see  toL  10, 
Cent  Dig.  Contempt,  I  49.] 

2.  Savk  —  Obdkb  to  Show  Cause  —  Bvm- 

CIENCT. 

Where  one  was  served  with  an  order  to 
•how  cause  why  he  should  not  b«  ponished  for 
contempt,  and  he  appeared,  and  was  found 
gailty  after  a  full  investigation  of  the  facts, 
and  the  order,  when  served,  was  accompanied 
by  copies  of  the  affidavits  settin|;  forth  the  facts 
constituting  the  charge,  an  objection  that  the 
order  to  show  cause  was  not  sufficiently  specific 
in  designating  the  particular  contempt  was 
without  merit. 

Certiorari  by  the  atate,  on  the  relation  of 
B.  H.  Bmce,  to  revlevr  the  action  of  the  dis- 
trict court  of  the  Second  Judicial  district  for 
the  county  of  Silver  Bow  in  convicting  re- 
lator of  a  contempt  in  an  action  against  the 
relator  by  Dennis  O'Connell.  Writ  set  aside, 
and  proceedings  dismissed. 

J.  T.  Fitzgerald,  tor  relator.  Sanders  & 
Sanders,  for  respondents. 

BRANTLT,  a  J.  Certiorari.  The  relator 
was  adjudged  guilty  of  contempt  by  the 
district  court  of  Silver  Bow  county,  and  by 
this  proceeding  seeks  to  have  the  Judgment 
of  conviction  annulled,  on  the  ground  that  It 
to  Toid  because  made  In  excess  of  Jurisdic- 
tion. 

From  tbe  record  it  appears:  That  oo  Oc- 
tober 8,  lOOS,  an  action  was  commenced  In 
title  district  court  of  Silver  Bow  county 
•gainst  the  relator  by  one  Dennis  O'Connell 
to  recover  the  possession  of  a  borse  and  bug- 
gy, of  the  value  of  $150.  That  upon  the  fil- 
ing of  the  complaint  summons  was  Issued 
and  delivered  to  the  sheriff  with  a  copy  of 
tbe  complaint  for  service.  That  at  the  same 
time  the  plalntUf  in  the  action  delivered  to 
the  sheriff  a  proper  affidavit  and  undertak- 
ing on  claim  and  delivery,  with  an  order, 
Indorsed  upon  tlie  affidavit,  directed  to  tb« 
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sheriff,  requiring  him  to  take  tbe  property 
from  tbe  possession  of  the  relator.  That  th* 
sheriff  thereupon  directed  Patrick  F.  Meag- 
her, one  of  bis  deputies,  to  serve  the  sum- 
mons and  take  iwssesslon  of  tbe  property  as 
directed  in  the  order.  That  the  deputy  pro- 
ceeded to  the  residence  of  the  relator,  and, 
having  found  him  there  In  the  possession  of 
tbe  property,  made  known  to  him  bis  mission, 
and  thereupon  offered  to  deliver  to  him 
copies  of  the  summons  and  complaint,  and 
also  of  the  undertaking  and  affidavit,  with 
the  order  Indorsed  thereon.  That  the  relat- 
or refused  to  receive  them,  or  any  of  them. 
That  the  relator  also  told  the  said  deputy 
that  the  property  was  his,  and  that  he  was 
going  to  defend  It  That  tbe  deputy  hav- 
ing told  tbe  relator  that  he  was  going  to 
take  it  from  the  bam  where  It  was  locked 
up,  tbe  relator  with  threatening  demeanor 
said:  "Tou  get  it!"  'Ton  lay  your  hands 
on  that  lockr'  That  thereupon  the  deputy, 
fearing  violence,  went  for  assistance.  That 
upon  his  return  he  found  that  the  prc^erty 
had  been  taken  away,  and  since  that  time 
neither  the  sheriff  nor  any  of  his  deputies 
has  been  able  to  find  tbe  property  and  take 
possession  of  It  under  the  order  In  compli- 
ance with  the  statute. 

On  October  12th,  tiie  foregoing  facts  bar- 
ing been  made  to  appear  to  the  court  by  affi- 
davits filed  by  plaintiff  In  tbe  action  and 
tbe  said  Meagher,  an  order  was  made  re- 
quiring the  relator  to  show  cause  why  he 
should  not  be  punished  for  contempt  for  his 
action  In  the  premises.  Upon  a  bearing  tbe 
relator  was  found  guilty,  and  sentenced  to 
pay  a  fine  of  $175,  and  in  default  of  pay* 
ment  to  be  confined  In  tbe  county  Jail  until 
payment  be  made  or  until  be  bad  served 
one  day  for  every  two  dollars  thereof.  Con- 
tention is  made  that  the  Judgment  of  convic- 
tion is  void  (1)  in  that  it  does  not  appear  that 
the  relator  unlawfully  interfered  with  the 
process  or  proceedings  of  the  court;  and  (2) 
in  that  the  order  Issued  to  the  relator  In 
the  contempt  proceeding  required  him  to 
show  cause  why  he  should  not  be  punished 
for  tmlawful  Interference  with  the  process 
of  the  court,  whereas  he  was  convicted  of 
an  unlawful  Interference  wltb  the  proceed- 
ings of  the  court 

1.  Section  2170  of  the  Code  of  CMl  Proce- 
dure provides:  "The  following  acts  or  omis- 
sions, in  respect  to  a  court  of  Justice,  or 
proceedings  therein,  are  contempts  of  tho 
authority  of  tbe  court:  •  *  •  (0)  Any  un- 
lawful Interference  with  the  process  or  pro- 
ceedings of  a  court  *  •  •"  This  provi- 
sion defines  as  a  contempt,  not  only  any  un- 
lawful interference  with  the  process  of  tbe 
court  but  also  with  its  proceedings,  whether 
technically  falling  under  the  bead  of  "pro- 
cess" or  not  It  is  said  by  the  relator  that 
any  resistance  of,  or  Interference  by  him 
with,  the  sheriff  In  his  effort  to  obey  the  or- 
der of  the  plaintiff  Indorsed  upon  the  affi- 
davit, was  not  aa  Interferesco  w4tfa  the  yro- 
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ceas  of  the  court,  because  the  order  was  not 
made  by  the  court,  nor  was  it  authorized 
by  It  or  issued  under  Its  authority.  By  sec- 
tion 3463  of  the  Code  of  Civil  Procedure, 
"process"  is  defined  as  a  writ  Issued  in  the 
course  of  judicial  proceedings;  and  the  word 
"writ"  is  defined  as  an  order  or  precept  In 
writing.  Issued  In  the  name  of  the  state,  or  of 
a  court  or  Judicial  oflScer.  The  order  in  ques- 
tion does  not  fall  strictly  within  the  defini- 
tion of  the  word  "process"  as  given  In  this 
section;  but,  without  stopping  to  discuss  the 
nature  of  the  order,  It  Is  suflldent  to  say 
on  this  point  that  It  Is  one  of  the  proceedings 
In  an  action  of  this  character  authorized  by 
statute,  and  performs  the  office  of  process, 
whether  It  be  called  technically  "process"  or 
merely  a  "proceeding  In  the  case."  The  ac- 
tion of  the  relator  in  resisting  the  officer  who 
was  proceeding  In  obedience  thereto  and  un- 
dertaking to  accomplish  one  of  the  neces- 
sary steps  in  the  case  authorized  by  law 
(Code  Civ.  Proc.  i  843)  was  clearly  an  inter- 
ference with  the  proceedings  of  the  court  in 
the  cause,  and  was  a  contempt 

The  word  "proceeding"  applies  to  any  step 
to  be  taken  in  a  cause  which  is  authorized 
by  law  in  order  to  enforce  the  rights  of  the 
parties  or  eftectuate  the  proper  conduct  of 
It  while  pending  In  court  The  Idea  could 
not  for  a  moment  be  tolerated  that  the  de- 
fendant in  an  action  in  claim  and  delivery 
could,  by  a  sufficient  resistance  to  the  officer, 
avoid  service  of  the  summons  and  order,  and 
then  make  such  disposition  of  the  property 
Involved  that  It  could  not  be  taken  posses- 
sion of  by  the  officer  and  held  pending  in- 
vestigation of  the  question  of  title,  thus 
defeating  the  purpose  of  the  action.  The 
writ  of  replevin  has  been  dispensed  with  in 
this  state,  and  the  proceedings  provided 
for  under  section  840  et  seq.  of  the  Code 
of  Civil  Procedure,  to  gain  possession  of  the 
property  and  to  hold  it  pending  the  trial 
of  the  cause,  has  been  substituted  in  Its 
stead.  So  that  whether  It  be  called  "pro- 
cess" or  a  "proceeding  In  the  case,"  any 
unlawful  Interference  with  it  by  the  de- 
fendant is  a  contempt  of  the  authority  of 
the  court.  It  is  also  said  by  counsel  for 
relator  that  the  record  shows  that  at  the 
time  of  the  occurrence  of  the  acts  charged 
as  a  contempt,  the  defendant  had  not  been 
served  with  summons,  and  tiierefore  the 
court  had  not  acquired  Jurisdiction  over  him 
in  the  action.  It  is  true  that  In  a  technical 
sense,  he  had  not  been  served  with  summons; 
for,  though  informed  by  the  deputy  that  the 
latter  had  that  process  in  bis  hand,  he  re- 
fused to  receive  the  copy  of  It  or  of  any 
of  the  other  papers,  and  at  once  announced 
the  intention  to  prevent  the  taking  of  the 
property.  Under  these  circumstances  he  can- 
not be  beard  to  say  that  be  did  not  Inter- 
fere with  the  proper  conduct  of  the  proceed- 
ings of  the  court  In  the  action.  He  knew  the 
mi«sion  of  the  deputy  shertfT,  and  knew  that 
be  had  the  summons  and  other  papers  au- 


thorizing the  taking  of  the  property.  His 
behavior  was  not  only  a  contempt  of  the 
authority  of  the  court,  but  a  flagrant  one. 

2.  The  second  contention  we  think  is  with- 
out merit.  The  order  served  upon  the  de- 
fendant directed  him  to  show  cause  why  he 
should  not  be  punished  for  contempt  of  the 
authority  of  the  court  No  complaint  is  made 
but  that  the  affidavits  state  a  contempt 
Whether  the  order  to  show  cause  should 
have  been  more  specific  In  designating  tne 
particular  contempt  is  a  question  that  we 
need  not  discuss,  because  the  defendant  ap- 
peared In  obedience  to  the  order,  and  was 
found  guilty  after  hearing  and  full  investi- 
gation of  the  facts  constituting  the  parttcolar 
contempt  Besides,  the  order,  when  served, 
was  accompanied  by  copies  of  the  affidavits 
setting  forth  the  facts  constituting  the 
charge.  Such  l)eing  the  case,  we  are  of  the 
opinion  that  he  has  no  cause  to  complain. 

The  writ  heretofore  Issued  is  set  aside  and 
the  proceedings  dismissed. 

Dismissed. 

MIIiBUSN  and  HOLX,OWAT,  JJ.,  concur. 


STATE  ex  rel.  ROCKY  MOrNTAIX  BELL 

TELEPHONE  CO.  v.  MAYOR,  ETC.,  OF 

CITY  OF  RED  LODGE  et  al. 

(Supreme  Court  of  Montana.    Dec.  18,  1905.) 
Man  dam  us  —  Municipal   Officebs  —  Desio* 

NATINO   StBEETS  FOB  TELEPHONE  WIRES. 

Dnd*r  Code  Civ.  Proc.  §  1961,  authoriiing 
the  Supreme  Court  to  ii»ue  a  mandate  to  any 
inferior  tribunal  to  compel  the  performance  of 
an  act  which  the  law  enjoins  as  a  daty  resolt- 
ing  from  an  officp,  a  telephone  company  cannot 
have  a  mandamus  to  compel  a  city  council  to 
designate  the  streets  on  which  the  company 
may  erect  its  poles  and  construct  its  lines,  as  it 
has  a  right  to  use  any  of  the  streets  for  that 
purpose,  and  the  council  is  only  rrquired  to  des- 
ignate the  places  in  the  streets  where  the  poles 
o>ay  be  placed. 

Appeal  from  District  Court,  Carbon  Coun- 
ty; Frank  Henry,  Judge. 

Mandamus  by  the  state,  on  relation  of  the 
Rocky  Mountain  Bell  Telephone  Company, 
against  the  mayor  and  city  council  of  the 
city  of  Red  Lodge  and  another.  From  a  Judg- 
ment for  the  relator,  defendants  appeal.  Re- 
versed. 

O.  F.  Goddard  and  Geo.  W,  Plerson,  for  ap- 
pellants. H.  G.  &  S.  U.  Mclntlre  and  Sydney 
Fox,  for  respondent 

HOLLOW  AY,  J.  This  is  a  proceeding  hi 
mandamus  by  the  state,  on  the  relation  of 
the  Ilocky  Mountain  Bell  Telephone  Compa- 
ny, against  the  mayor  and  the  city  council  of 
Red  Lodge  and  the  city  of  Red  Lodge.  After 
Uie  formal  allegations  the  petition  sets  forth 
that  the  relator  is  desirous  of  Installing  a 
local  telephone  exchange  In  Red  Lodge,  and, 
in  order  to  do  so,  it  is  necessary  for  the  com- 
pany to  erect  Its  poles  and  construct  its  lines 
along  all  the  streets,  alleys,  and  avenues  of 
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the  city  which  hare  not  already  been  desig- 
nated ;  that  it  made  demand  upon  the  re- 
Npondentg  that  they  make  a  designation  of  all 
BDCh  streets,  arenues,  and  alleys  In  said  city, 
upon  which  streets,  arenues,  and  alleys  the 
icompany  may  erect  Its  necessary  poles,  fix- 
tures, etc. ;  and  that  this  demand  was  refused. 
The  prayer  of  the  petition  Is  that  an  altema- 
tive  writ  of  mandate  Issue,  directed  to  the 
respondents,  commanding  them  to  make  a  far- 
ther designation  of  all  the  other  streets,  aye- 
nues,  and  alleys  In  the  city  of  Red  Lodge  not 
already  designated,  npon  which  streets,  ave- 
nues, and  alleys  the  company  may  erect  Its 
necessary  poles  and  fixtures  for  the  proper 
construction  and  maintenance  of  Ita  tele- 
phone lines  and  local  exchange,  etc.  Upon 
this  verified  i)etltlon  an  alternative  writ  of 
mandate  was  Issued,  together  with  an  order 
to  show  cause.  The  alternative  writ  followed 
the  language  of  the  prayer  of  the  petition  as 
■et  forth  above;  The  respondents  answered, 
and  attempted  to  show  cause  why  a  peremp- 
tory writ  should  not  Issue.  Thereupon  the 
relator  moved  for  judgment  on  the  pleadings, 
which  was  sustained,  and  a  Judgment  for 
relator  entered,  directing  the  peremptory  writ 
of  mandate  to  Issue  In  terms  substantially 
similar  to  the  commanding  portion  of  the  al- 
ternative writ  mentioned  above,  and  for  re- 
lator's costs.  From  this  Judgment  the  re- 
spondents In  the  trial  court  appealed.  Cer- 
tain specifications  of  error  are  made  by  ap- 
I)eIIants  in  their  brief,  but,  under  our  view 
of  the  case,  these  need  not  be  considered. 

Section  lOei  of  the  Code  of  Civil  Procedure 
provides  that  the  writ  of  mandate  "may 
be  Issued  by  the  Supreme  Court  or  the  dis- 
trict court,  or  any  Judge  of  the  district  court, 
to  any  Inferior  tribunal,  corporation,  board 
or  person,  to  compel  the  performance  of  an 
act  which  the  law  specially  enjoins  as  a 
duty  resulting  from  an  o£9ce,  trust  or  sta- 
tion." What  were  the  respondents  In  the 
trial  court  (appellants  here)  asked  to  do? 
To  designate  all  streets,  avenues,  and  alleys 
In  the  city  of  Red  Lodge  which  had  not  been 
designated  for  the  company's  long  distance 
system,  upon  which  streets,  avenues,  and 
alleys  the  company  might  erect  Its  poles  and 
construct  Its  lines  for  a  local  exchange.  Is 
this  a  duty  enjoined  upon  a  city  or  upon  Its 
mayor  or  council?  In  State  ex  reL  Rocky 
Mountain  Bell  Tel.  Co.  v.  Mayor,  etc.,  of  Red 
Lodge,  30  Mont  338,  76  Pac.  758,  an  applica- 
tion was  made  for  a  writ  of  mandate  to  com- 
pel the  city  council  of  Red  Lodge  to  desig- 
nate where,  in  the  streets,  avenues,  and  al- 
leys, the  telephone  company  mtght  place  Its 
poles,  lines,  etc.,  for  the  purpose  of  conduct- 
ing a  long  distance  telephone  business ;  and 
apon  appeal  this  court  held  that  the  compa- 
ny had  the  absolute  right  to  use  the  streets, 
avenues,  and  alleys  for  the  purpose  of  con- 
ducting such  business,  subject  however,  to 
the  right  of  the  city  to  make  rensonnble  regu- 
lations as  to  where,  In  the  streets,  the  posts, 


piers,  and  abutments  should  be  placed,  the 
height  of  the  poles  to  be  used,  etc.  If  the 
company  has  the  right  to  conduct  Its  busi- 
ness, and  to  use  all  the  streets,  all^s,  and 
avenues,  what  Is  Its  purpose  in  asking  the 
city  to  designate  such  streets,  alleys,  and  ave- 
nues? The  term  "designate"  Is  defined  as 
follows:  "To  mark  out  and  make  known; 
to  point  out;  to  name;  to  indicate;  to  show; 
to  distinguish  by  mark  or  descrlptlcm ;  to 
specify ;  to  call  by  a  distinctive  title ;  to  indi- 
cate or  set  apart  for  a  purpose  or  duty." 
Webster's  International  Dictionary.  Now, 
what  would  this  company  have  the  dty  of 
Red  Lodge  do?  Name  its  streets?  Point  out 
their  boundaries?  Or  furnish  an  officer  to 
show  the  agents  of  the  company  where  a  par- 
ticular street  or  alley  is  located?  Or  would 
it  have  the  city  give  It  permission  to  do  busi- 
ness? However  convenient  It  might  be  to 
have  these  things  done,  the  city  does  not  owe 
this  company  the  duty  of  doing  any  of  them. 
As  said  In  the  Red  Lodge  Case,  above.  It  la 
the  duty  of  the  city  to  designate  the  places 
In  the  streets,  alleys,  and  avenues  where  the 
poles,  abutments,  etc.,  are  to  be  placed. 
But  the  city  was  not  asked  to  do  this,  and 
It  Is  not  sought  to  compel  It  to  do  it  in  this 
proceeding.  If  the  company  asked  for  what 
It  wanted,  it  Is  not  entitled  to  the  relief 
sought  and  does  not  need  It  If  it  meant  to 
ask  that  the  city  be  compelled  to  designate 
places  in  the  streets  for  its  poles,  etc.,  as  It 
did  In  the  Red  Lodge  Case,  above,  it  failed  to 
express  Its  meaning;  and,  as  it  did  not  ask 
for  the  relief  to  which  it  might  have  been 
entitled,  the  trial  court  was  not  Justl^ed  In 
granting  relief  to  which  It  was  not  entitled. 
Had  the  company  asked  the  city  to  designate 
places  in  the  streets,  alleys,  and  avenues 
where  its  poles,  abutments,  etc.,  might  be 
placed,  we  must  presume  that  the  dty  would 
have  complied.  But  the  dty  cannot  be  co- 
erced Into  doing  an  Idle  thing,  for,  had  It 
fully  complied  with  the  demand  pleaded  in 
the  petition,  the  telephone  company  would 
have  been  no  better  off  than  before. 

While  the  particular  point  upon  which  we 
have  decided  this  appeal  Is  not  urged  In  ap- 
pellants' brief,  still  this  court  will  not  give 
sanction  to  a  Judgment  which  It  would  not 
enforce  In  contempt  proceedings — If  such 
should  arise  by  reason  of  the  failure  of  ap- 
pellants to  comply  with  the  Judgment — and 
will  not  consent  that  the  writ  of  mandate 
may  be  made  use  of  for  a  purpose  for  which 
It  was  not  Intended,  or  wherein  Its  use  would 
be  vain.  The  facts  set  forth  in  the  petition 
do  not  entitle  the  relator  to  any  relief. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded to  the  district  court,  with  directions 
to  dismiss  the  proceedings. 

Reversed  and  remanded. 

BRANTLY,  a  J^  and  MILBURN.  J., 
concur. 
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LA  JAEA  CRBAMERT  &  LIVE  STOCK 

ASS'N   V.  HANSEN. 
(Supreme  Court  of  Colorado.    Dec.  4,  1905.) 

1.  Watebb  and  Wateb  Coubses— SEEPXai 
Watebs  —  ArpBoPBiATio»  —  Statutes  — 

CONSTBUCTION. 

Sees.  Laws  1889,  p.  215,  |  1,  proyidins  that 
all  ditches  constructed  for  the  purpose  of  util- 
izing the  waste,  seepage,  or  spring  waters  of 
the  state  shall  be  governed  by  the  same  laws  re- 
lating to  priority  of  right  to  water  in  ditches  con- 
structed for  the  purpose  of  utilizing  the  water 
of  running  streams,  if  valid,  is  applicable  only 
to  appropriations  of  waste,  seepage,  and  spring 
waters  before  they  reach  a  natural  stream, 
whether  by  natural  surface  flow  or  percolation, 
or  by  being  artificially  turned  into  the  same; 
and  the  waters  after  reaching  a  natural  stream 
become,  in  the  absence  of  an  intention  by  the 
owner  to  reclaim  them,  a  part  of  the  waters  of 
the  stream,  and  inure  to  the  benefit  of  the  ap- 
propriators  of  its  waters. 

2.  ApfeaI/— FiKDiNas  or  Refebee— Cohclu- 

BIVENESS. 

Where  the  witnesses  in  a  cause  did  not  tea* 
tify  in  the  presence  of  the  trial  court,  but  be- 
fore a  referee,  and  the  trial  court  affirmed  the 
findings  of  the  referee,  the  Supreme  Court  will 
weigh  the  evidence ;  the  findings  of  the  referee 
not  being  binding  on  an  appellate  court  in  the 
sense  they  would  be  if  the  trial  judge,  whoiw 
Judgment  is  reviewed,  had  heard  the  witneasea. 

3.  Waters  and  Wateb  Coubses— Right  to 
Seepage  Wateb— Pboof  That  Wateb  is 
Seepage  Water. 

Where  the  evidence  is  conflicting  on  the  is- 
■ae  whether  the  water  which  a  person  has  col- 
lected is  seepage  water,  or  comes  from  a  defined 
subterranean  channel  or  from  another  source, 
and  there  is  no  estimate  of  the  quantity  of  the 
seepage  water,  the  person  cannot  claim  the 
water  under  Sess.  Laws  1880,  p.  215,  §  1,  pro- 
viding that  ditches  constructed  for  the  purpose 
of  utilizing  waste,  seepage,  or  spring  waters 
shall  be  governed  by  the  laws  regulating  rights 
in  water  in  ditches  constructed  for  the  purpose 
of  utilizing  the  water  of  running  streams. 

4.  Same— BuBDEN  of  Pboof. 

A  person  claiming  a  right  to  water  as 
seepage  water,  under  Sess.  I^ws  1880,  p.  215, 
{  1,  has  the  burden  of  proving  that  the  water 
claimed  is  seepage  water  and  the  auantity 
thereof. 

5.  Same— Evidence— Sufficiency. 

Proof,  by  a  person  claiming  a  right  to  water 
as  seepage  water,  that  the  bed  of  a  river  above 
his  land  is  dry  during  most  of  the  summer  sea- 
son, that  through  his  lands  there  is  running 
water,  that  the  volume  thereof  is  larger  than  it 
was  before  water  was  brought  from  another 
stream,  without  showing  how  much  of  the  water 
be  collects  comes  from  the  latter  stream,  and  how 
much  of  that  first  rises  on  his  own  lands,  and 
how  much  is  brought  up  from  beneath  the  sur- 
face by  driving  of  piles,  and  how  much  of  the 
surface  channel  is  the  result  of  contributions 
thereto  from  other  sources,  does  not  establish  a 
right  to  the  water  by  virtue  of  Sess.  Laws  1880, 
p.  215,  f  1,  providing  that  ditches  constructed 
for  the  purpose  of  utilizing  seepage  waters  shall 
be  governed  by  the  laws  regulating  ditches  con- 
structed for  the  purpose  of  using  waters  in  run- 
ning streams. 

Appeal  from  District  Court,  Conejos  Coun- 
ty;  Charles  C.  Holbrook,  Judge. 

Action  by  the  La  Jara  Creamery  &  Lire 
Stock  Association  against  Peter  Hansen. 
From  a  judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

D.  E.  Newcomb,  Jr.,  for  appellant.  Rog- 
ers, Sbafroth  &  Gregg,  for  appellee. 


CAMPBELL,  J.  The  parties  are  appio- 
prlators  of  water  from  the  La  Jara  river, 
a  natural  stream  In  water  district  No.  21; 
tbe  appellee  being  the  senior  appropriator, 
the  headgate  of  whose  ditch  Is  lower  down 
the  stream  than  that  of  appellant  After 
these  appr(H>riatl<M]8,  and  decrees  therefor, 
were  made,  divers  other  persons  made  ap- 
propriations of  water  from  another  natural 
stream  in  the  same  water  district — Conejos 
river—which  has  no  connection  whatever 
with  the  La  Jara.  These  sobeequent  appro- 
priations were  not  made  for  tlie  purpose 
of  irrigating  lands,  whose  natural  drainage 
is  into  the  Conejos,  but  were  diverted  and 
carried  In  ditclies  orer  an  Intervening  ridge 
and  spread  npon  the  lands  of  tbe  appropri- 
ators  which  lie  in  the  nataral  watershed  of 
the  La  Jara  rirer,  higher  op  that  stream 
than  tbe  lands  which  belong  to  the  parties 
to  this  proceeding.  -  The  appellant  claims  that 
some  of  the  water  tbns  applied  passes  by 
seepage  from  tbe  lands  thos  irrigated  and 
first  rises  again  npon  lands  belonging  to, 
or  controlled  by,  it  and  some  of  it  first 
rises  on  lands  of  other  parties,  while  all 
of  it  ultimately  reaches  the  La  Jara  channel. 
In  its  statement  of  claim  appellant  alleges 
that  it  began  to  make  nse  of  these  seepage 
waters  In  1886  or  1887,  and  it  claims,  by 
ylrtne  of  the  appropriation  then  made— the 
right  to  which.  It  Is  said,  Is  recognised  and 
confirmed  by  an  act  of  tbe  General  Assembly 
passed  in  1888 — so  much  of  such  seepage 
water  as  first  rises  npon  lands  which  It  owns 
or  controls.  In  this  proceeding,  brought  for 
the  purpose  of  having  Its  right  thereto  ad- 
judicated, the  matter  was  referred  to  a  ref- 
eree for  findings  and  a  report.  He  heard 
evidence,  and  his  conclusion  was  that  the 
evidence  was  so  contradictory  that  he  was 
unable  to  find  therefrom  that  appellant  had 
made  such  appropriation,  and  he  recommend- 
ed a  decree  accordingly.  The  district  court 
affirmed  these  findings  and  rejected  the  claim. 

1.  Appellant's  contention  is  that  It  has  a 
right,  recognized  and  confirmed  by  the  Gener- 
al Assembly,  to  make  an  appropriation  of 
seepage  water.  The  act  relied  upon  Is  foimd 
In  Sess.  Laws  1880,  p.  215,  and  reads :  "Sec. 
1.  That  all  ditches  now  constructed  or  here- 
after to  be  constructed  for  the  purpose  of 
utilizing  the  waste,  seepage  or  spring  waters 
of  the  state,  shall  be  governed  by  the  same 
laws  relating  to  priority  of  right  as  those 
ditches  constructed  for  the  purpose  of  util- 
izing the  w^ater  of  running  streams ;  provided, 
that  tile  person  upon  whose  lauds  the  seepage 
or  spring  waters  first  arise,  shall  have  the 
prior  right  to  such  waters  if  capable  of 
being  used  upon  his  lands."  Whether,  and 
to  what  extent  this  act  Is  constitutional, 
we  decline  to  say,  for  the  case,  as  made, 
does  not  come  within  its  provisions.  It  will 
be  observed  that  the  act  purports  to  make 
applicable  to  appropriations  of  waste,  seep- 
age, and  spring  waters  of  the  state  the  same 
laws  that  govern  appropriations  of  ^frvwat^ 
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of  running  or  natural  streams,  witb  the 
proTlso  tbat  the  person  upon  whose  lands 
the  seepage  or  spring  waters  first  arise  shall 
have  the  prior  right  thereto,  If  the  same 
can  be  used  thereupon.  Whatever  may  be 
the  rights  of  the  owner  of  the  overlying 
lands  to  Intercept  and  use  upon  their  surface 
the  waters  seeping  or  percolating  beneath 
them  and  before  they  reach  a  natural  stream, 
or  the  right  of  a  landowner  to  use  the 
waters  of  a  spring  that  rises  thereon,  no 
such  question  la  here  involved.  The  appel- 
lant seeks  to  make  an  appropriation  of  what 
It  calls  seepage  water  after  the  same  has 
reached  the  channel,  or  bed,  of  a  natural 
stream.  As  we  read  the  record,  the  appellant 
does  not  claim  seepage  water  which  first 
rises  on  Its  own  lands,  at  a  point  outside  of 
the  natural  stream  that  flows  through  them, 
but  waters  which  first  rise  in  the  bed  of  the 
stream  itself,  not  before,  but  after,  they  ac- 
tually reach  the  channel  and  form  part  of  the 
volume  of  the  stream.  Nor  does  appellant 
claim  that  this  seepage  forms  part  of  any 
water,  the  right  to  the  original  or  first  use 
of  which  belongs  to  appellant  as  an  appro- 
priator,  and  has  been  once  utilized  and  turned 
Into  the  stream  with  an  intent  on  his  part 
again  to  use  it,  or  that  it  is  the  water  that 
naturally  percolates  through  its  own  soil. 
It  is  water  the  original  right  to  use  which  for 
Irrigation  belongs  to,  and  has  been  fully  util- 
ized by,  others  and  afterwards,  by  natural 
law,  percolates  therefrom  and  through  ap- 
pellant's lands  and  reaches,  and  first  rises  in, 
the  bed  of  a  stream  running  through  the  same, 
which  appellant  claims  the  right  to  divert 
from  the  stream  Itself  as  against  prior  ap- 
propriators  therefrom.  We  do  not  under- 
stand that  this  statute  was  Intended  to  apply 
to  such  appropriations.  If  valid  at  all,  it  is 
applicable  only  to  appropriations  of  waste, 
seepage,  and  springs  waters,  before  they 
reach  the  channel  or  bed  of  a  natural  stream, 
whether  by  natural  surface  flow,  by  percola- 
tion, or  by  being  artificially  turned  into  the 
same.  After  waste  waters  reach  the  stream, 
unless  there  Is  then  an  intention  by  the  owner 
to  reclaim  them,  they  become  part  of  its  vol- 
ume, and  inure  to  the  benefit  of  the  approprl- 
ators  of  its  waters,  to  be  enjoyed  in  accord- 
ance with  their  numerical  priorities.  That 
this  is  the  law  when  waste  water  Is  turned 
into  a  natural  stream,  witb  no  intent  of  the 
owner  to  reclaim  it,  has  been  expressly  de- 
cided. There  is  no  difference  In  principle 
between  waste  water  thus  added  to  a  natural 
stream  and  water  which,  by  natural  law,  so 
finds  its  way  into  such  channel  by  percola- 
tion, surface,  or  subterranean  flow.  Storage 
Co.  V.  Reservoir  Co..  25  Colo.  87-04.  53  Pac. 
38G;  Kinney  on  Irrigation,  U  183.  2.')9;  Clark 
et  al.  V.  Ashley  et  al.  (Colo.)  82  Pac.  588; 
McClellan  v.  Hurdle,  3  Colo.  App.  434,  33  Pac. 
280. 

2.  If,  however,  this  were  a  case  within  the 
statute,  and  If  it  be  conceded  that  the  statute 
is  applicable  and  constitutional,  appellant  bos 


failed  to  sustain  its  claim  on  that  theory.  As 
already  said,  in  discussing  the  first  proposi- 
tion, the  water  which  It  claims  as  seepage 
water,  as  is  admitted,  comes  originally  from 
another  stream  in  another  watershed  haviae 
no  connection  with  the  La  Jara  river,  and  no 
claim  is  made  thereto  by  those  who  first  di- 
verted it.  After  It  is  spread  upon  lands, 
constituting  a  part  of  the  watershed  of  the 
La  Jara,  all  of  it  to  which  appellant  as- 
serts any  right  comes  naturally  by  seepage 
or  percolation  into  the  channel  of  that  stream 
and  there  first  arises.  All  of  the  water  tak- 
en from  the  Conejos  river  is  spread  upon 
lands  belonging  to  various  persons,  and  by 
percolation  reaches  therefrom  to  lands  of  ap- 
pellant and  others,  bat  it  is  only  that  portion 
which  first  rises  upon  lands  owned  or  ccm- 
trolled  by  appellant,  after  it  reaches  the  same 
in  the  bed  of  the  river,  that  it  claims  by  vir- 
tue of  the  appropriation  here  asserted.  Tlie 
referee  found,  and  the  district  court  came  to 
the  same  conclusion,  tliat  tlie  evidence  did  not 
support  this  contention.  Appellant,  however, 
says  that  the  preponderance  Is  In  its  favor, 
and  properly  insists  that  it  is  onr  duty  to 
weigh  and  sift  this  evidence  since  the  wit- 
nesses were  not  present  before  the  district 
judge,  and  the  findings  of  the  referee  are  not 
binding  upon  an  appellate  court  In  the  sense 
they  would  be  If  the  trial  judge  whose  judg- 
ment is  reviewed  had  seen  the  witnesses  and 
heard  them  testify.  That  duty  we  have  tried 
to  perform,  and  have  carefully  read  the  evi- 
dence, and  we  cannot  say  that  the  district 
court  erred  in  its  findings.  In  the  first  place, 
the  evidence  is  confilcting  as  to  whether  or 
not  the  water  which  appellant  has  collected 
in  the  stream  itself  by  the  construction  of 
dams  is  seepage  water  proper,  or,  if  so,  how 
much  is  natural  seepage  and  how  much  is 
the  Conejos  river  Increase,  or  how  mudi 
comes  from  the  defined  subterranean  channel 
of  the  stream  itself.  It  is  a  well-known  fact 
that  some  streams  In  this  state,  after  running 
for  less  or  greater  distances  on  the  surface, 
sink,  and  by  a  well-defined  subterranean 
channel  flow  for  a  number  of  miles,  and  then 
come  to  the  surface  again.  Platte  Valley  I. 
Co.  V.  Buckers  I.  Co.,  25  Colo.  77,  53  Pac.  334. 
The  method  which  appellant  employs  to 
collect  and  divert  the  so-called  seepage  wa- 
ter Is  by  driving  two  parallel  rows  of  piling 
in  and  across  the  channel  of  the  river,  the 
banks  of  which  are  five  or  six  feet  high,  and 
filling  In  between  the  two  rows  so  as  to  pre- 
vent the  water  from  passing  below  the  arti- 
ficial dam  thus  coustructod.  When  the  water 
is  thus  raised  high  enough,  it  is  carried 
through  ditches,  dug  for  the  purpose,  to  the 
lauds  to  be  Irrigated.  At  best  it  Is  largely 
a  matter  of  opinion  from  what  particular 
source  come  the  waters  that  reach  the  channel 
of  a  iiuturni  stream.  Springs,  surface  drain- 
age, percolation,  seepage  other  than  that 
naturally  coming  through  adjoining  land& 
the  subterraneous  flow,  may  all  contribute  to. 
and  form  port  of,  its  visible  volume.   Tlie 
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witnesses  here  are  not  In  accord  on  tbls  point. 
Some  sax  ttiut  the  water  claimed  by  apiiellant 
Is  seepage  water  whose  presence  in  tlie  valley 
o(  the  La  Jara  is  due  to  the  diversion  from 
the  Conejos.  Others  deny  this.  The  burden 
was  on  appellant,  not  only  to  show  this  fact, 
but  also  the  quantity.  Howcroft  v.  Union, 
etc.,  Irr.  Co.,  25  Utah,  311,  71  Pac  487.  We 
flud  no  estimate  even  of  the  latter.  Appel- 
lant relies  largely  on  the  fact,  to  which  there 
is  evidence,  that  the  river  bed  of  the  La  Jara 
for  many  miles  above  its  lands  during  most 
of  the  summer  season  is  dry,  while  through 
its  lands  there  Is  running  water.  And  the 
Toiume  thereof,  at  this  point,  is  much  larger 
than  it  was  before  the  water  was  brought 
over  from  the  Conejos.  But  how  much  of 
the  water  that  it  collects  at  and  by  its  dams 
In  the  river  l>ed  comes  from  Conejos  seepage, 
and  how  much  of  that  first  rises  on  its  own 
lands,  how  much  is  brought  up  from  beneath 
the  surface  by  driving  of  the  piles,  or  how 
much  of  the  surface  channel  is  the  result  of 
contributions  thereto  from  other  sources.  Is 
not  shown.  We  appreciate  the  difficulty  of 
malcing  clear  and  satisfactory  proof  in  such 
cases,  and  have  carefully  searched  the  record 
to  see  If  reliable  and  definite  data  are  there 
found  on  which  some  award  to  appellant  can 
be  based.    But  we  are  unable  to  find  such. 

It  is  needless  to  say  that  some  of  the  ques- 
tions argued  by  counsel  are  of  vast  Impor- 
tance In  this  state,  but  we  do  not  believe  that 
the  case,  as  made  by  the  evidence,  calls  for 
an  adjudication  of  the  relative  rights  of  ap- 
proprlators  of  the  waters  of  a  natural  stream 
and  of  owners  of  adjacent  lands  who  se^ 
to  Intercept  on  their  own  lands,  and  before 
tiie  same  reach  the  stream,  waters  that  other- 
wise would  come  into  the  channel  by  percola- 
tion or  seepage. 

For  the  reasons  given  the  judgment  should 
be  affirmed. 

Affirmed. 

GABBEBT,  C.  J.,  and  STEELE,  J.  concur. 


35  Oolo.  67 

GREENWOOD  et  al.  v.  PEOPLE. 
(Supreme  Court  of  Colorado.    Dec.  4,  1905.) 

BuRoi.AUY— Information— Variance. 

Evidence  that  defendants  broke  into  a  bank 
building  by  way  of  offices  and  apartments  occu- 
pied by  tenants  of  the  bank,  and  not  by  the 
bank  itself,  which  they  did  not  enter,  con- 
stitutes a  fatal  variance  from  an  information 
charging  a  burglarious  entry  "into  the  banking 
house  then  and  there  owned  and  occupied  by" 
the  bank  in  question. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Burglary,  {{  71,  74.] 

Error  to  District  Court,  Delta  County; 
Theron   Stevens,  Judge. 

James  Greenwood  and  others  were  convict- 
ed of  burglary,  and  bring  error.    Reversed. 

W.  H.  Burnett,  R.  M.  Logan,  Bell  &  Catlin, 
and  Goudy  &  Twitchell,  for  plaintiffs  in  er- 
ror. N.  C.  Miller,  Atty.  Gen.,  and  W.  E. 
Ramsey,  Asst  Atty.  Gen.,  for  the  People, 


BAILEY,  J.  The  infonnntlon  in  this  n"-tiou 
charsp.''  tliiit  the  dofeudants  "did  feloniously, 
willfully,  uialiciously,  and  forcibly  break  and 
enter  into  the  banking  house  then  and  there 
owned  and  occupied  by  the  First  National 
Bank  of  Delta,  a  coriwration,  etc."  The  evi- 
dence shows  that  the  building  entered  was 
known  as  the  First  Natioiial  Bank  building, 
owned  and  controlled  by  the  bank.  Upon 
the  first  floor  there  were  two  rooms  occupied 
by  Porter  Plumb's  law  offices.  There  was 
a  closet  in  the  rear  of  Mr.  Plumb's  office, 
which  could  be  reached  only  by  passing 
through  his  rooms.  The  remaining  part  of 
the  building  on  the  first  floor  was  used  and 
occupied  by  the  First  National  Bank  for 
banking  purposes.  In  the  second  story  of  the 
building  were  rooms  and  offices  occupied  by 
tenants  of  the  bank. 

It  is  undisputed  that  the  alleged  burglary 
consisted  in  breaking  into,  and  entering  Mr. 
Plumb's  office,  from  there  passing  into  the 
closet,  then  tlirough  a  hole  In  the  closet  floor 
to  the  space  beneath  the  floor,  and  the  ranov- 
ing  of  some  brick  and  mortar  from  the  parti- 
tion wall.  The  part  of  the  building  used  for 
banking  purposes  was  not  entered.  Where  a 
building  is  divided  into  apartments,  and  one 
of  the  apartments  is  occupied  by  a  bank,  and 
others  by  tenants,  for  offices  and  other  pur- 
poses, the  entire  building  cannot  be  defined  as 
a  banking  house.  The  breaking  into  and 
entering  with  felonious  intent,  of  any  portion 
of  a  building  not  occupied  by  the  bank  for 
banking  purposes,  cannot  t>e  said  to  be  the 
breaking  Into  and  entering  of  a  banking 
house. 

The  allegations  of  the  Information  not  hav- 
ing been  proven,  the  trial  court  should  have 
directed  the  jury  to  render  a  verdict  of  not 
guilty.    The  cause  will  therefore  be  reversed. 

Reversed. 

GABBERT,  C.  J.,  and  GODDARD.  J.,  con- 
cur. 


35  Colo.  147 

GARDINER  v.  G.^RDINER. 

(Supreme  Court  of  Colorado.    Dec.  4,  1903.) 

Appearance— Appeai.  bt  Nonbesident  De- 
i'ENiiA.NT— Jurisdiction  of  Motion. 

Wliere  a  nonretiident  defendant  in  a  divorce 
suit  appealed  from  a  decree  for  temporary  ali- 
mony, the  Supreme  Court  acquired  jurisdic- 
tion over  him  with  respect  to  all  matters  prop- 
erly determinable  on  the  appeal,  and  subsequent 
service  on  his  counsel  of  a  motion  to  require 
the  payment  of  a  reasonable  sum  for  the  sup- 
port of  plaintiff  and  her  child  and  for  at- 
torney's fees,  gave  the  Supreme  Court  authority 
to  consider  such  motion. 

Appeal  from  District  Court,  City  and 
County  of  Denver;  F.  T.  Johnson,  Judge. 

Action  by  Ijclia  H.  Gardiner  against  James 
W.  Gardiner.  From  an  order  granting  a 
motion  requiring  defendant  to  make  certain 
payments  for  plaintlfTs  support  and  for  at- 
torney's fees,  defendant  appeals.    Affirmed. 
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J.  C.  Helm  and  John  R.  Dixon,  for  appe^ 
lant.  J.  Warner  Mills  and  Isaac  Dunn,  for 
appellee. 

PEE  CURIAM.  Appellee  commenced  suit 
for  a  divorce  against  appellant.  From  a 
Judgment  for  temporary  alimony  the  defend- 
ant appealed.  Counsel  for  appellee  now 
more  that  appellant  be  required  to  pay  a 
reasonable  sum  each  month  for  the  support 
of  herself  and  child  pendente  Ute,  and  alao 
a  reasonable  sum  as  attorney's  fees.  Notice 
of  such  motion  was  served  upon  counsel 
for  appellant  Appellant,  specially  appearing, 
by  way  of  cross-motion  moves  to  quash  such 
service,  for  the  reason  that  the  service  of 
notice  upon  his  counsel  does  not  give  this 
court  Jurisdiction  of  the  appellant,  who  l8 
a  nonresident  of  the  state.  In  support  of 
this  motion,  it  is  urged  that  the  motion  of 
appellee  contemplates  a  money  Judgment,  and 
that  no  such  Judgment  can  be  entered  In  the 
absence  of  personal  service  on  the  appellant. 

We  do  not  think  there  is  any  merit  In 
this  contention.  The  appellant  has  submit- 
ted his  cause  to  this  court  The  court  there- 
fore, has  Jurisdiction  over  him  with  respect 
to  all  matters  which  can  properly  be  deter- 
mined in  bis  appeal.  Service  of  the  notice  of 
motion,  by  appellee  upon  his  counsel,  is  suflS- 
dent  to  Invest  the  court  with  authority  to 
consider  such  motion,  and  render  such  order 
thereon  as  may  seem  proper  and  Just. 

The  cross-motion  of  appellant  is  denied, 
and  he  is  ruled  to  further  plead  to  the 
motion  of  appellee  within  15  days. 

Cross-motion  denied. 


3.5  Colo.  125 

TANQUARY  v.  HOWARD. 
(Supreme  Court  of  Colorado.    Dec.  4,  1905.) 

1.  Appeal  ahd  Erboh— Joint  Appellasts— 
pbosectttion  by  al.i/— necessity. 

Mills'  Ann  Code,  §  400,  providing  that,  in 
all  cases  wliore  a  judgment  or  decree  is  ren- 
dered against  two  or  more  persons  either  one 
may  in  tlie  name  of  ail  appeal  or  bring  writ  of 
error,  beinir  in  substance  the  same  as  Sess.  Laws 
1879.  p.  227,  S  30,  does  not  aSect  the  rule  that 
a  joint  appeal  must  be  prosecuted  by  all,  and 
where  one  only  of  joint  appellants  signs  the 
appeal  bond  and  signs  for  himself  alone,  jtTOse- 
euting  the  appeal  in  his  own  liehalf,  it  will  be 
dismissed. 

2.  Sauk— Wrti  of  Ebbob. 

Under  Mills'  Ann.  Code,  §  388a,  providing 
that  whenever  the  Supreme  Court  or  Court  of 
Appeals  shall  dismiss  an  appeal  for  lack  of 
jurisdiction  to  entertain  the  same,  and  it  ap- 

Sears  that  the  court  would  have  had  jurisdiction 
ad  the  action  come  up  on  writ  of  error.  It 
shall  be  entered  as  pending  on  writ  of  error,  a 
joint  appeal  prosecuted  b;  one  appellant  only 
cannot  lie  entered  as  pending  on  writ  of  error 


as  the  same  objection  to  the  prosecution  of  a 
joint  appeal  by  legs  than  all  Applies  to  a  writ 
of  error.  ■ 

Api)eal  from  District  Court  Arapahoe 
County;   Booth  M.  Malone,  Judge. 

Action  by  Henry  Howard  against  N.  QI 
Tanquary  and  another.  Judgment  for  plain- 
tiff, and  defendant  Tanquary  appeals.  Ap- 
peal dismissed. 

Ward  &  Ward  and  Charles  Roach,  for  ap- 
pellant   Allen  &  Webster,  for  appellee. 

CAMPBELIi,  J.  The  Judgment  was  for 
the  appellee  and  against  the  appellant  Tan- 
quary and  F.  E,  Carrlnger  Jointly,  To  this 
Judgment  they  excepted  and  Jointly  prayed 
an  appeal,  which  was  allowed  upon  condi- 
tion that  they  file  a  prescribed  appeal  bond.' 
Carringer,  the  other  Judgment  debtor,  did 
not,  by  himself  or  any  other  person,  sign  the 
appeal  bond.  It  was  executed  by  Tanquary 
and  for  himself  only.  Tanquary  did  not  pray 
for  nor  was  a  separate  appeal  granted  to 
him.  He  prosecutes  this  appeal  in  his  own 
behalf,  and  in  bis  own  name,  without  using 
the  name  of  the  other  Judgment  debtor. 

Section  400  of  our  Olvil  Code  (Mills'  Ann. 
Code)  provides  that  in  all  cases  where  a  Judg- 
ment or  decree  shall  be  rendered  against  two 
or  more  persons  either  one  may  remove  the 
suit  to  the  Supreme  CJourt  by  appeal  or  writ 
of  error,  and  for  that  purpose  may  use  the 
name  of  all  of  said  persons,  if  necessary. 
This  section,  in  substance,  Is  the  same  as  sec- 
tion 30,  p.  227,  Sess.  Laws  1879,  which  was 
construed  In  Diamond  Tunnel  O.  &  S.  M.  Co. 
et  al.  V.  Faulkner,  14  O>lo.  438,  24  Pac.  648. 
wherein,  referring  with  approval  to  its  pre- 
vious decisions,  this  court  held  that  the  per- 
mission given  by  this  section  did  not  affect 
the  rule  that  a  Joint  appeal  by  all  the  defend- 
ants must  be  prosecuted  by  all.  Andre  t. 
Jones,  1  Colo.  489;  Fuller  v.  S.  R.  Placer  Co., 
5  Colo.  123.  Our  (jourt  of  Appeals  has  an- 
nounced the  same  doctrine  In  Creswell  v. 
Herr,  9  Colo.  App.  183,  48  Pac.  155,  and,  by 
necessary  implication,  in  Campbell  v.  Se- 
curities Co.,  12  C!olo.  App.  544,  56  Pac.  88. 
This  seems  to  be  the  general  ride  In  the 
absence  of  a  statute  to  the  contrary.  Ameri- 
can Digest  (Century  Bd.)  vol.  2,  §  1811;  Mc- 
Intyre  v.  Sholty  et  al.,  139  111.  171,  29  N.  E. 
43.  This  cause  cannot  be  entered  as  pend- 
ing on  writ  of  error  under  section  388a,  Mills' 
Ann.  Code,  because  the  same  objection  to  the 
prosecution  of  a  Joint  appeal  by  one  of  two 
or  more  Judgment  debtors  without  Joining 
the  others  applies  to  a  writ  of  error. 

The  appeal,  therefore,  must  be  dismissed, 
and  the  cause  remanded. 

Appeal  dismissed. 

OABBERT,  C.  J.,  and  STEELE,  3.,  concur. 
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(B  Ut&h,  490) 

OBAND   CBNTKAL  MIN.   00.  t.   MAM- 
MOTH MIN,  CO. 

(Supreme  Conrt  of  Utah.    Oct.  U,  1905.) 

1.  Mnnta  akd  MnnsALs — Riortb  or  Looatobb 

— PRSaUlCFTIOHB. 

The  locator  of  a  lode  claim  la  presumed  to 
own  all  the  ore  within  planes  drawn  rerticallf 
downward  to  the  deep  through  the  boundar?  lines 
of  such  claim,  as  well  as  the  sarface  and  vraj- 
tbing  appurtenant  to  the  claim,  which  presump 
tlon  continues  until  some  other  locator  estab- 
lishes that  such  deposits  belong  to  another  lode 
having  its  apex  in  his  ground,  so  that  he  is  en- 
titled to  extralateral  rights  reserved  by  Rer. 
St  U.  S.  S  2322  [U.  S.  Comp.  St  1901,  p.  1425]. 
tBd.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Mines  and  Minerals,  §$  75-77.] 

5.  Same — MunNO   Cluu — Futdinos — ^Apez — 

EXTRAIATEBAI,  RiORTS. 

Where  a  person  owns  a  mining  claim  hav- 
ing an  apex  of  a  vein  within  its  limits  extending 
through  the  claim  lengthwise,  he  has,  by  virtue 
of  the  extralateral  rights  reserved  under  the  stat- 
ote,  a  right  to  follow  the  vein,  between  verticle 
planes  drawn  downward  through  the  end  lines 
«i  the  location,  from  the  apex,  on  the  dip,  to 
the  deep,  although  such  vein  may  so  far  depart 
from  a  perpendicular,  in  its  course  downward, 
•s  to  extend  outside  of  the  vertical  side  lines 
of  the  surface  of  the  location  into  ground  tie- 
longing  to  the  adjoining  owner. 

lEd.  Note. — For  cases  in  point,  see  voL  34, 
Cent  Dig.   Mines  and  Minerals,  {§  75-77.] 

3.  Sauk  —  Vkin  —  Apex  and  Sibikk  —  Obx 
Bodies — ^Btjbobn  of  Pboof. 

Where  defendant  who  was  the  owner  of  a 
lode  claim,  claimed  ore  underlying  plaintiff's 
adjoining  claim  by  virtue  of  extralateral  rights, 
defendant  was  bound  to  show,  not  only  that  the 
apex  and  strike  of  the  vein  were  within  the 
boundaries  of  defendant's  claim,  but  that 
between  planes  drawn  vertically  dc^vnward 
through  the  end  line  of  plaintiS^s  claim  and 
a  certain  parallel  line  the  vein  from  its  apex 
on  its  dip  was  continuous,  that  the  continuity 
extended  to  and  through  plalntilTB  ground,  and 
that  the  ore  bodies  claimed  formed  a  i>art  of 
such  vein. 

4.  SaIO — PaTEHT — MlHIHO  Oluu — Pbesump- 
TlOIfS. 

A  patent  to  a  mining  claim  raises  the  con- 
clusive presumption  tliat  there  is  an  apex  of  a 
vein  within  the  patented  ground,  but  there  is  no 
presumption  that  such  vein  embraces  ore  with- 
out the  side  lines  of  the  claim,  or  that  the  vein 
presumed  is  the  one  in  dispute. 
B.  Apfeai, — MnfiNo  Smr— <)Tnc8Tion'  or  Afbx 
— Evidence — GoNFUonno  Opinions  of  Wrr- 
KEssEs — Physical   Facts — ^Findings — Con- 

OLUSIVXNESS. 

Where,  in  the  trial  of  a  mining  suit  involv- 
ing the  question  of  apex  and  Iocati<xi  of  a  vein, 
there  is  a  substantial  conflict .  in  the  evidence 
with  reference  to  the  properties  in  dispute,  as  to 
what  physical  facts  exist,  as  well  as  in  the  opin- 
ioos  of  witnesses  drawn  from  the  facts,  the  find- 
ings relating  to  the  questions  of  a^x,  dip,  and 
continuity  of  the  vein,  and  ownership  of  the  dis- 
puted lx>dies,  will  not  be  disturlied  by  the  ap- 
pellate court  unless  they  are  so  manifestly  er- 
roneous as  to  demonstrate  some  oversight  or 
mistake  which  affects  the  substantial  rights  of 
the  appellant 

(Bd.  Note. — For  cases  in  point  see  vol  3, 
Cent  Dig.  Appeal  and  Error,  {{  3935-3937, 
8983-3989.] 

6.  Mines  and  Minebai.s  —  Sediuentabt 
Rook  —  Vein  —  Qbushed  Matebial  —  Min- 
■bai,izati0n. 

The  mere  fact  that  sedimentary  rock  is 
broken,  crushed,  seamed,  stained,  and  fissured 


does  neither  constitute  such  material  a  vein  nor 
an  apex  of  a  vein,  where  no  hanging  wall  nor 
foot  wall  appears,  where  the  mineralisation  of 
such  crushed  material  is  not  appreciably  greater 
than  that  existing  generally  throughout  the 
sedimentary  area,  and  where  the  same  kind  of 
crushed  and  biecciated  material  exists  elsewhere 
and  generally  within  that  area. 

[Ed.  Note. — For  cases  in  point  see  voL  84, 
Cent  Dig.  Mines  and  Minerals,  I  22.] 

7.  Appeal — Equitt  Suits — ^Instbuctions. 

The  verdict  of  a  Jury  in  an  equity  suit  on 
controverted  questions  of  fact  submitted  to  It 
being  merely  advisory,  error  cannot  t>e  predi- 
cated on  instructions  given  or  refused. 

8.  Mines  and  Minerals  —  Vein  ob  Lode — 
DKriNinoN. 

Veins  or  lodes  are  lines  or  aggr^tations  of 
metal  imbedded  in  quartz  or  other  rock  in 
place,  consisting  of  a  strip  of  mineral-bearing 
rock  within  denned  boundaries  in  the  general 
mass  of  the  mountain,  which  must  be  continu- 
ous and  without  interruption,  bounded  by  coun- 
try rock  mineralized  to  no  greater  extent  than 
the  general  condition  of  the  vicinity, 

[Eld.  Note. — For  cases  in  point  see  voL  84, 
Cent  Dig.  Mines  and  Minerals,  {  22.] 

8.  Same — Vein — Contents — Minbrai  Valct. 
Rock  or  matter  of  any  kind,  in  order  to 
constitute  a  vein  or  lode  within  the  meaning  of 
the  statute,  must  be  metalliferous  and  contain 
such  mineral  value  as  will  distinguish  it  from 
the  cobntry  rock,  especially  where  no  well-de- 
fined walls  appear. 

[Ed.  Note. — For  cases  in  point  see  voL  84, 
Gcntt  Dig.  Mines  and  Mtuerals,  {  22.] 

10.  Same — Essential  Elements — Evidence. 

Under  the  acts  of  Congress  the  essential 
elements  of  a  vein  are  mineral  or  mineral-bear- 
ing rock  and  boundaries,  and,  in  case  of  contro- 
versy, where  one  of  these  elements  is  well  estab- 
lished, very  slight  evidence  may  be  accepted  aa 
to  the  existence  of  the  other. 

[Eld.  Note. — For  cases  in  point  see  voL  M, 
CaiL  Dig.  Mines  and  Minerals,  |  22.] 

IL  Same — Extkalatebal  Rights. 

In  order  to  entitle  the  owner  of  a  mining 
claim  to  extralateral  rights,  it  is  not  sufficient 
that  the  vein  he  seeks  to  follow  outside  Uio 
boundaries  of  his  claim  consists  of  rock  suffi- 
ciently mineralized  so  that  a  miner  can  follow 
it  with  a  reasonable  expectation  of  finding  ore; 
but  it  is  necessary  that  there  should  be  a  ledge 
or  body  of  mineral  or  mineral-bearing  rock  of 
such  value  as  will  distinguish  it  from  the  coun- 
try rock  or  from  the  general  mass  of  the  moun- 
tain. 

12.  Same — Minino  Claim — ^liOOATioiT — ^Dis- 
oovEBT— Resebved  RianTS— Fedebal  Stat- 

UTES. 

What  may  constitute  a  sufficient  discovery 
to  warrant  a  location  of  a  mining  claim  may  be 
wholly  inadequate  to  Justify  the  locator  in 
claiming  or  exercising  rights  reserved  by  the 
statute. 

13.  Sake — Disoovebt — ^Invasion — Possession 
— ^Adjoining  Owiteb — Pbesumption. 

What  constitutes  a  discovery  that  will  vali- 
date a  location  is  a  very  different  thing  from 
what  constitutes  an  apex  to  which  attaches  the 
statutory  right  to  invade  the  possession  of  and 
appropriate  the  property  which  is  presumed  to 
belong  to  the  adjoining  owner. 

14.  Same  — Prospectob  — ^Locations  — ^Poliot 
op  Law — Conflictinq  Lode  Ctatmants — 
rt7leb  of  oonstbuonon. 

It  is  the  object  and  policy  of  the  law  to 
encourage  the  prospector  and  miner  in  their  ef- 
forts to  discover  mineral,  and  therefore,  as  be- 
tween conflicting  lode  claimante,  the  law  k 
liberally  construed  in  favor  of  the  senior  lo- 
cation ;  but  where  one  claims  what  prima  facie, 
belongs  to  another,  because  of  the  apes  ik  the 
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claimant's  location,  a  more  rigid  rule  of  con- 
struction against  the  claimant  prevails. 

15.  Saub — FissuBE  Vein — FitUNo — Vaices 
OF — Special  Reterenck — Dibtmct — Loca- 
tion. 

What  values  the  filling  or  material  of  a 
fissure  should  contain  to  constitute  it  a  vein, 
within  the  meaning  of  the  act  of  Congress, 
must  necessarily  depend  upon  the  character^ 
istics  of  The  district  or  cocntry  in  which  the 
vein  or  lode,  in  any  particular  instance  claimed 
to  exist,  is  located,  and  u^on  the  character,  as 
to  boundaries,  of  the  vein  itself.  Values,  there- 
fore, of  the  filling  of  the  vein  must  be  consider- 
ed with  special  reference  to  the  district  where 
the  vein  or  lode  is  found. 

16.  Same — Vein — Definition. 

The  definition  of  a  vein  must  be  considered 
with  reference  to  the  formations  and  character- 
istics of  the  particular  district  in  which  the 
vein  is  located. 

17.  Same  —  Vein  —  BouNnARiES  —  Fillino  — 

VaLI'ES— DiFFEBENTlATION— CO-OKTBT   ROCK. 

Where  the  boundaries  of  what  is  claimed 
to  be  a  vein  are  not  well,  or  not  at  all,  defined, 
either  at  the  surface  or  at  depth,  the  value 
of  the  material  must  be  so  in  excess  of  the 
country  rock  as  to  differentiate  it  from  such 
rock:  else  the  material  cannot  be  held  to  con- 
stitute a  vein. 

[lOd.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Mines  and  Minerals,'  §  22.] 

18.  Same — Minebalization. 

In  the  absence  of  defined  walls  and  of  min- 
eralizntion  appreciably  greater  than  that  con- 
tained in  the  general  mass  of  the  mountain, 
broken,  stained,  and  fissured  material,  or  crush- 
ed and  brccciated  matter,  characteristic  of  the 
district,  cannot  be  held  to  constitute  a  vein  or 
lode,  under  the  statute. 

{Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Mines  and  Minerals,  {  22.] 

19.  Same — Fbactubikq — Limits — Vein — Vua 
— CouNTBY  Rock. 

In  such  case,  the  limits  of  fracturing  do 
not  constitute  the  limits  of  the  vein,  and,  even 
if  there  be  found  an  occasional  vug  or  fragment 
of  ore,  yet,  where  it  is  disconnected  from  any 
ore  body  and  so  intermingled  with  the  surround- 
ing country  rock  that  it  cannot  be  regarded  as 
continuous,  it  does  not  mark  the  line  of  the 
vein  or  lode,  within  the  meaning  of  the  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Mines  and  Minerals,  §  22.] 

20.  Same  —  Vein  —  Sedimentart  Beds  —  Re- 
placement— Minebalization— ^RE  Bodies 
— Deposition  ok  Obe — Limits. 

Where  a  vein,  located  in  sedimentary  beds 
of  rock,  is  formed  by  replacement,  and  the  min- 
eralization ceases  within  a  short  distance  of  the 
ore  body  or  ore  channel,  the  limits  of  the  dep- 
osition of  ore  are  the  limits  of  the  vein ;  and 
this  is  so  whether  the  vein  be  considered  lateral- 
ly or  with  reference  to  the  apex. 

21.  Same — Coubse — Stbikb — Dip — Obe  Bodies. 

The  course  of  the  vein  lonRitudinally,  as 
it  passes  through  the  country,  is  its  strike;  and 
where  the  dip  of  the  vein  is  vertical,  or  practical- 
ly vertical,  the  line  of  its  ore  bodies  may  mark 
the  line  of  its  strike. 

22.  Same — Location — Geological    Featcres. 

In  determining  the  location  and  strike  of  a 
vein,  the  geological  features  of  the  adjacent 
country,  so  far  as  in  evidance,  will  be  considered 
by   the  court. 

23.  Same — Mining  Suit — Findings  of  Pact — 
Evidence. 

In  a  salt  to  determine  extralateral  rights 
appurtenant  to  a  mining  claim,  evidence  held 
to  sustain  a  finding  that  the  vein  in  question 
at  its  apex  and  on  its  northwesterly  course  or 
Btiike  crossed  the  western  side  line  of  defend- 
ant's lot  and  wholly   diverted  therefrom  at  a 


point  690  feet  north  of  its  south  end  line,  and 
north  of  that  point  did  not  continue,  either  at 
its  apex  or  on  its  strike,  to  or  beyond  a  certain 
1,100-foot  line  within  the  limits  of  defendant's 
boundaries,  and  that  there  was  no  vein  or  lode, 
having  an  apex  or  any  part  thereof  within  the- 
limits  of  defendant's  claim  north  of  the  souther- 
ly end  line  of  plaintitTs  claim  extended  easterljr 
in  its  own  directions  and  south  of  such  1,100-foot 
line,  which  on  its  dip  extended  to  and  included 
any  of  the  ore  bodies  existing  undeeneath  the- 
surface  of  plaintiff's  claim  south  of  such  1,100- 
foot  line,  and  tliat  defendant  was  therefore  not 
entitled  to  extralateral  rights  with  reference  to- 
any  ore  underlying  plaintiff's  ground. 

24.  Appeal — Tbial — Written   Opinion — Rec- 
ced— Findings. 

The  written  opinion  of  a  trial  jadge,  stat' 
ing  the  reasons  for  his  action  or  judgment,  is> 
not  properly  a  part  of  the  record,  and  affords 
no  evidence  that  the  recitals  therein  contained' 
are  true  or  are  supported  by  the  proof,  nor  can' 
sudi  opinion  qualify  or  limit  the  finding  or  de- 
cision. 

25.  Same — Assignments   of   Ebbob — Opiwiom 

OF   COUBT. 

The  act  of  a  trial  judge  in  delivering  alt 
opinion,  stating  the  reasons  for  his  action  or 
judgment,  is  not  an  act  on  which  error  can  be 
predicated. 
20.  Pleading  —  AmenIiment  —  Theobt   of 

JtTDGE. 

Where,  in  a  salt  to  determine  extralateral 
rights  as  appurtenant  to  a  mining  claim,  defend- 
ant through  the  entire  litigation  and  durinK 
two  protracted  trials  continuously  based  its 
claim  to  extralateral  rights  on  the  theory  that  the 
apex  of  the  vein  sought  to  be  followed  was  with- 
in the  limits  of  a  certain  claim  owned  by  it, 
and  no  claim  was  made  that  the  apex  was  fat 
certain  other  adjoining  claims  until  the  theory 
was  advanced  by  the  trial  judge  in  an  opinion 
accompanying  findings  denying  defendant'* 
claim,  which  theory  was  not  sustained  by  any 
evidence  introduced,  defendant  was  not  entitled 
to  amend  to  conform  to  the  theory  of  the  judge ; 
there  being  no  pretense  that  any  additional  evi- 
dence could  be  Introduced  to  sustain  the  same. 
27.  Pleading  —  Amendment  —  Aoditionai^ 
Pleading — Variance. 
When  a  party  litigant  offers  to  file  an 
amendment  or  an  additional  pleading  at  the 
clow  of  the  trial  without  an  offer  of  further 
proof,  the  offer  to  file  may  be  properly  rejected, 
in  the  absence  of  variance  between  the  plead- 
ings and  proof. 

Appeal  from  District  Court,  Fifth  District; 
T.  Marloneaux,  Judf^. 

Action  by  the  Grand  Central  Mining  Com- 
pany against  the  Mammoth  Mining  Com- 
pany. From  a  Judgment  in  favor  of  plalntur; 
defendant  appeals.    AfBrmed. 

The  plaintiff  commenced  this  action  on 
the  9th  day  of  September,  1899,  by  filing  a 
complaint  in  trespass,  In  the  first  count  of 
■which  It  alleged  that  the  defendant  had 
unlawfully  mined,  extracted,  and  removed 
from  beneath  the  surface  of  the  Sllveropolls 
mining  claim  ores  in  quantity  exceeding  6,- 
000  tons,  of  the  value  of  $300,000,  and  de- 
manded Judgment  for  that  sum;  and  in  the 
second  count,  after  baring  made  similar  al- 
legations as  to  the  extraction  and  valne  of 
ores,  it  asked  that  the  defendant  be  re- 
strained from  further  mining  operations  un- 
derneath the  surface  of  that  claim,  pend- 
ing the  trial  of  the  cause.    On  OiQtohe£jl£, 
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1800,  the  defendant  filed  an  answer  and  coun- 
terclaim, alleging  aflSnuatively,  inter  alia, 
that  the  ore  bodies  in  controversy  were  in  a 
Teln  which  had  Its  apex  In  the  first  north- 
ern extension  of  the  Mammoth  lode,  desig- 
nated as  "U.  S.  Lot  No.  38."  To  this  an- 
swer and  counterclaim  an  amendment  was 
nied  October  22,  1900,  and  on  November  12, 
1900,  the  defendant  filed  a  second  amended 
answer  and  counterclaim,  alleging  In  each 
A  vein  In  lot  38,  which  at  Its  apex  and  on 
Its  strike  crossed  the  southerly  end  line  of 
that  lot,  and  thence  at  Its  apex  and  on  its 
course  extended  within  the  side  lines  of  the 
lot  to  a  point  1,100  feet  northerly  from  said 
southerly  end  line;  that  the  vein,  on  its 
dip  from  the  apex,  extended  to,  beneath,  and 
beyond  the  Sllveropolls  and  Consort  mining 
claims,  designated,  respectively,  "U.  S.  Lot 
No.  135"  and  "U.  S.  Lot  No.  272,"  both  owned 
by  the  plaintiff;  and  that  the  vein  included 
all  the  ores  lying  beneath  the  surface  of 
the  Sllveropolls  and  Consort  mining  claims 
south  of  a  plane  drawn  parallel  to  the  south- 
erly end  line  of  lot  38  and  through  a  point 
1,100  feet  northerly  therefrom.  By  this 
amended  counterclaim  the  defendant  sought 
to  have  Its  alleged  title  quieted  as  to  all  ore 
bodies  lying  within  the  Sllveropolls  and  Con- 
sort mining  claims  south  of  the  1,100-foot 
plane.  Answering  this  counterclaim,  the 
plaintiff  alleged  it  was  the  owner  of  all  the 
ore  bodies  in  controversy  by  virtue  of  Its 
ownership  of  the  Sllveropolls  and  Consort 
mining  claims.  Thereafter  the  court  deter- 
mined that  the  Issues  thus  joined  should  be 
tried  and  decided  prior  to  the  trial  of  the 
plaintiff's  action  in  trespass.  Upon  the 
trial  of  the  case  presented  by  such  counter- 
claim and  answer  thereto,  which  commenced 
November  19,  and  ended  December  31,  1900, 
the  court  found  and  decreed  that  the  vein 
mentioned  In  the  counterclaim  at  its  apex 
and  on  its  strike  did  not  continue  within 
lot  38  to  the  1,100-foot  line,  but  that  the  apex 
passed  over  the  westerly  side  line  of  that 
lot  and  departed  therefrom,  at  a  point  700 
feet  north  of  the  south  end  line  of  the  lot, 
without  again  returning  thereto,  and  dis- 
missed the  defendant's  counterclaim.  After- 
wards, another  Judge  presiding,  as  successor 
to  the  one  before  whom  the  case  had  been 
tried,  the  court  on  April  4,  1901,  upon  motion 
therefor,  granted  a  new  trial. 

On  November  20,  1901,  the  defendant  filed 
its  third  amended  answer  and  counterclaim. 
In  each  of  which  It,  among  other  things, 
alleged  that  the  vein  and  lode  at  its  apex 
and  on  its  strike  crossed  the  southerly  end 
line  of  lot  38,  and  thence  continued  north- 
erly In  that  lot  to  the  1,100-foot  line;  that 
the  apex  of  the  vein  was  very  broad.  Its 
width  extending  east  of  the  east  side  line 
of  lot  38,  and  overlapping  portions  of  the 
Toung  Mammoth,  Jenkins,  Schey,  and  Bess 
mining  claims,  owned  by  the  defendant;  that 


Its  apex  likewise  extended  west  of  the  west 
side  line  of  lot  38,  and  overlapped  portions 
of  the  Jenkins,  Golden  King,  and  Bradley 
mining  claims,  also  owned  by  the  defendant ; 
that  at  no  point  south  of  the  1.100-foot  line 
did  the  apex  wholly  depart  from  lot  38, 
the  lode  upon  Its  course  conforming  to  the 
side  lines  of  the  lot;  that  lot  38  was  the 
senior  location,  and  long  preceded  all  the 
other  mining  claims  mentioned  in  the  counter- 
claim; and  that  the  vein  on  its  dip  to  the 
west  departed  from  the  side  lines  of  lot  38, 
passed  under  and  beyond  the  surface  limits 
of  the  Jenkins,  Golden  King,  and  Bradley 
mining  claims,  and  extended,  at  a  depth  of 
700  feet  under  the  southerly  end  line  of  the 
Sllveropolls  mining  claim,  further  on  Its  dip 
to  and  beyond  the  limits  of  the  Sllveropolls 
and  Consort  mining  claims,  and  embraced  all 
the  ore  bodies  lying  underneath  those  claims 
south  of  the  1,100-foot  plane.  The  prayer 
was  that  the  defendant's  title  to  those  ore 
bodies  be  quieted  against  the  adverse  claim 
of  the  plaintiff.  To  this  counterclaim,  the 
plaintiff  filed  an  answer,  alleging  that  it 
was  the  owner  of  the  Sllveropolls  and  Con- 
sort mining  claims,  and  of  all  veins  and 
ores  therein  or  thereunder  and  within  planes 
extended  down  vertically  through  the  bound- 
ary lines  of  those  claims.  On  the  issues 
thus  formed  the  case  was  again  tried.  The 
trial  was  commenced  on  November  21.  1901, 
when  a  Jury  was  ordered  Impaneled  ad- 
visory to  the  court  to  pass  on  certain  issues, 
among  them.  In  substance,  the  following: 
How  far  northerly  toward  the  1,100-foot  line 
does  the  apex  of  the  vein  on  its  course 
extend  in  lot  38?  If  the  apex  of  the  vein 
on  its  course  wholly  departs  from  the  limits 
of  lot  38  before  reaching  the  1,100-foot  Hue, 
then  at  what  point  on  Its  course  does  It 
so  depart?  Does  there  exist,  within  the 
limits  of  lot  38,  and  between  the  southerly 
end  line  of  the  Sllveropolls  mining  claim 
extended  eastward  In  Its  own  direction  across 
lot  38  ard  south  of  the  1.100-foot  line,  any 
part  of  the  apex  of  any  vein,  lode,  or  ledge, 
or  any  part  of  any  vein,  lode,  or  ledge, 
which  vein,  lode,  or  ledge  on  its  dip  extend.s 
to  and  Includes  the  ore  bodies  known  to 
exist  beneath  the  surface  of  the  Sllveropolls 
and  Consort  mining  claims  south  of  the 
1,100-foot  plane?  Do  those  ore  bodies  belong 
to  or  are  they  a  part  of  any  vein,  lode, 
or  ledge  that  has  its  apex,  or  any  part  of 
its   apex.   In  lot  38? 

Such  were  the  Issues  upon  which  the  cause 
was  tried.  The  question  of  damages,  under 
the  suit  in  trespass  for  ores  extracted  from 
the  ground  In  controversy,  was  not  made 
an  issue  in  the  case  presented,  and  no  evi- 
dence was  Introduced  upon  that  subject  The 
contention  of  the  defendant  throughout  the 
trial  was  that  the  ore  bodies  In  dispute  lie 
In  a  vein  which  has  its  apex  in  lot  38. 
and  which,  on  its  strike  and  at  its  apex. 


Digitized  by  VjOOQ IC 


UtaU). 


GRAND  CENTRAL  MIN.  CO.  v.  MAMMOTH  MIN,  CO. 


651 


crosses  the  southerly  end  line  of  that  lot, 
and  continues  within  its  limits  to  a  point 
at  least  1,100  feet  north  from  such  end  line; 
while  on  the  part  of  the  plaintiff  It  was 
Insisted  that  the  vein,  which  at  Its  apex 
and  on  Its  course  crosses  the  southerly  end 
line  of  lot  3S,  wholly  departs  from  the  lot 
at  a  point  695  feet  north  from  the  southwest 
comer  thereof,  where  It  crosses  the  westerly 
side  line.  In  the  Introduction  of  evidence 
the  parties  assumed  a  wide  range,  both  as 
to  surface  showings  and  indications  and  as 
to  underground  workings.  The  surface  of 
the  mining  claims  and  the  various  tunnels 
and  levels  of  the  mines  are  represented  by 
both  sides  with  numerous  maps  and  with 
a  very  Interesting  glass  model  by  the  de- 
fendant They  are  of  great  utility  in  ftc- 
quii-ing  a  proper  understanding  of  this  con- 
troversy, and  are,  in  the  most  important 
parts,  presented  herein  in  the  shape  of  dia- 
grams. The  mining  ground  in  question  Is 
situate  in  the  Tintic  mining  district,  Juab 
county,  Utah. 

Diagram  No.  1. 

Diagram  No.  1,  given  below,  is  In  part 
a  copy  of  Defendant's  Exhibits  A  and  K  and 
Plaintiff's  Exhibit  12,  surface  maps. 

On  this  diagram  are  shown,  so  far  as  ma- 
terial here,  the  surface  boundaries  of  the 
properties  owned  by  the  parties.  The  first 
northern  extension  of  the  Mammoth  claim 
(tJ.  S.  lot  No.  38),  the  Jenkins  (U.  S.  lot  No. 
98),  the  Golden  King  (C.  S.  lot  No.  92),  the 
Bradley  (U.  S.  lot  No.  158),  the  Young  Mam- 
moth (U.  S.  lot  No.  94),  and  the  Schey  min- 
ing claims  are  owned  by  the  defendant ;  and 
the  Silveropolis  (U.  S.  lot  135).  the  Consort 
(U.  S.  lot  No.  272),  and  the  King  William 
mining  claims  are  owned  by  the  plaintiff. 
The  ground  In  dispute  is  that  part  of  the 
Silveropolis  and  Consort  mining  claims  lying 
south  of  the  1,100-foot  line.  The  stipple 
Kbading  on  lot  38,  which  overlaps  the  claim, 
shows  the  width  of  the  apex  and  course  of 
the  vein  as  claimed  by  the  defendant.  The 
lines  W-U,  D-T,  and  T-8  represent  the 
course  or  strike  of  the  vein  as  claimed  by  the 
plaintiff,  and  indicate  the  line  of  stoping 
in  the  mines  along  the  vein,  claimed  by  the 
defendant  to  be  on  its  dip,  by  the  plaintiff 
on  its  strike.  The  point  U  is  695  feet  from 
the  southwest  coruer  of  lot  38,  and  is  where 
the  plaintiff  claims  the  vein  changes  from  a 
course  N.  15»  E.  to  a  course  N.  51°  30'  W., 
true,  and  departs  wholly  from  the  limits 
of  lot  38,  continuing  in  that  course  to  the 
point  T,  when  it  again  changes,  and  thence 
continues  N.  about  10°  to  15°  W.  In  the  dl^ 
rectlon  of  the  jwlnt  S.  The  line  K-K  indi- 
cates a  section  through  the  P«ter8on  winze 
in  the  Grand  Central  mine,  H-H  a  section 
tbrongh  southern  end,  of. Silveropolis  claim, 
E-E  a  plane  about  150  feet  north  of  the  south 
end  line  of  that  claim,  and  F-F  a  longitudi- 
nal projection.    Numerous  open  cuts,  made 


by  the  defendant  for  the  purposes  of  this 
case  and  claimed  by  it  to  expose  the  apex 
of  the  vein,  are  indicated  on  lot  38.  Tunnels, 
Mammoth  and  Grand  Central  shafts,  and 
other  points  of  more  or  less  importance  are 
also  located  on  the  diagram.  The  1,100  and 
1,700  foot  lines  and  the  southerly  end  line 
of  the  Silveroijolis  mining  claim  extended 
likewise  appear  thereon.  Some  of  the  princi- 
pal stopes  are  Indicated  thereon,  including 
the  Cunningham  of  the  Mammoth,  where  the 
plaintiff  Insists  the  vein  wholly  departs  from 
lot  38,  and  the  Butterfly  of  the  Grand  Cen- 
tral.   The  dykes  also  appear. 

In  determining  the  rights  of  the  parties  to 
the  ore  bodies  in  dispute,  lot  38  is  of  principal 
importance.  That  lot  or  claim  was  patented 
May  16,  1873,  and  all  the  other  claims  herein 
referred  to  are  junior  to  It  as  to  location  and 
patent.  Lot  38  Is  200  feet  wide  and  3,000 
feet  long,  and  from  its  southerly  end  line  its 
side  lines  run  N.  18°  .55'  E.,  which  direction 
indicates  the  general  course  of  the  apex  of 
the  vein,  as  claimed  by  the  defendant. 

Diagram  No.  2. 

Diagram  No.  2  is  produced  from  Defend- 
ant's Exhibits  B,  C,  D,  F,  G,  H,  and  I,  and 
Plaintiff's  Exhibits  Nos.  1,  2,  3,  6,  7,  8,  and 
.16,  maps  representing  portions  of  the  mines 
of  the  parties. 

On  this  diagram  each  one  of  the  principal 
stopes,  shown  by  the  evidence  and  material 
to  this  deci$!iou,  is  represented  and  marked 
with  a  figure  corresponding  with  the  number 
of  the  level  on  which  the  stope  is  located. 
They  show  where,  in  the  various  tunnels 
and  parts  of  both  mines,  merchantable  ore 
was  found.  Those  of  most  importance,  in 
the  consideration  of  the  questions  before  the 
court,  are  the  Gillespie,  Apex,  Qulf,  Flan- 
ders, Burleigh,  Naylor,  Cunningham,  Caved, 
Klondyke,  Betsy,  and  Butterfly  stopes. 
There  are  also  designated  on  the  diagram 
tunnels  and  drifts  where  no  ore  was  found 
and  no  stoping  done,  being  driven  into  bar- 
ren ground  in  search  for  ore.  The  Mam- 
moth and  Grand  Central  shafts,  the  Tranter 
drift,  the  drift  to  the  north  end  line  Golden 
King  claim  800  level,  the  drift  connections 
between  the  Mammoth  and  Grand  Central 
mines,  east  and  west  cross-cuts.  Turner 
raise.  Dago  raise,  O'Brien  winze.  Bush  winze, 
the  Condon  and  Golden  King  tunnels,  and 
other  objects,  to  wtiich  reference  is  made 
herein,  are  designated  on  the  diagram,  to 
show,  as  near  as  may  be,  their  location  and 
character,  and  to  enable  one  to  judge  the 
more  readily  of  the  indications  they  furnish, 
as  bearing  upon  the  reasonableness  or  un- 
reasonableness of  the  theories  of  either  of 
the  parties  respecting  the  strike  of  the  vela 
or  loile,  the  location  of  the  Apex,  its  width, 
the  dip  of  the  vein  westerly,  and  Its  con- 
tinuity and  persistency  on  its-dipi  downward 
to  the  ore  bodies  in  controversy. 
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Diagram  No.  3. 

Diagram  No.  3  la  a  copy  of  the  Defendant's 
Exhibit  E  and  of  the  PlalnUfTs  Exhibit  4, 
maps  representing  the  400  level  in  both 
mines. 

On  this  diagram  are  represented  the  dykes 
and  their  Junction,  the  Betsy  stope,  the  Bush 
'Winze,  the  Hatton  raise.  Bucket  raise,  and 
Important  points  around  and  connected  with 
the  Betsy  stope  country.  Stations  427,  4011, 
15,  and  84  also  appear  hereon.  Stations  15 
and  84  represent  the  same  point  where  the 
winze  goes  down  to  the  Butterfly  stope. 
There  Is  evidence  to  the  etCect  that  on  this 
level  the  vein,  about  45  feet  north  of  station 
92  at  the  south  end  line  of  the  Golden  King 
claim,  forks;  the  one  fork  passing  north  in 
the  direction  of  the  drift  in  line  of  stations 
a,  b,  c,  d,  e,  99,  etc.,  and  the  other  coursing 
west  of  north.  What  is  called  the  "80-foot 
level"  is  between  this  and  the  300  level. 
Here,  on  the  400,  In  connection  with  the  80- 
foot  level,  is  where  the  trial  Judge,  in  a 
written  opinion,  claimed  there  are  shown 
two  veins,  one  of  which  he  said  embraced 
the  ore  bodies  In  dispute,  and  terminated  at 
station  427,  which  is  a  little  north  of  the 
Betsy  stope. 

Diagram  No.  4. 

Diagram  No.  4  is  a  copy  of  Defendant's 
Exhibit  L,  section  H-H,  presenting  a  vertical 
cross-section  of  the  vein  and  the  Finn  dyke. 

This  diagram  represents  a  projection  oh 
plane  H-H,  looking  north.  It  is  intended  to 
show  a  section  of  the  vein  on  its  dip,  accord- 
ing to  defendant's  theory,  as  It  passes  from 
Its  alleged  apex;  a  part,  called  the  "back 
fissure,"  almost  vertically  to  the  deep,  and 
the  westerly  portion  thereof  on  its  dip 
through  the  Finn  dyke  to  the  ore  bodies  in 
dispute  under  the  Silveropolis  and  Consort 
claims.  On  the  diagram  the  east  portion 
or  "back  fissure"  Is  Indicated  by  light,  the 
dyke  by  heavy,  and  the  west  vein  by  light 
stipple,  shading,  and  the  stoping  by  batch- 
ing. The  line  H-H  is  practically  parallel 
with  and  about  25  feet  north  of  the  Silverop- 
olis south  end  line  extended,  and  the  surface 
line  and  the  levels  and  tunnels  cut  by  the 
plane  drawn  to  the  900  are  Indicated  on  the 
diagram. 

Diagram  No.  5. 

Dtagrnni  No.  5  is  produced  from  PialntifTs 
Exhibits  17  and  26,  maps  of  projections 
on  line  of  stoping  in  both  Mammoth  and 
Grand  Central  mines. 

This  diagram  represents  projections  of  the 
mines  of  both  parties.  The  contour  of  the 
surface  along  the  line  of  projection,  the  dif- 
ferent levels  of  the  Mammoth  mine  down  to 
the  1,900  and  of  the  Grand  Central  to  the 
1,100,  the  different  stopes,  and  line  of  stoping 
showing  the  line  of  greatest  minernlizatiou, 
are  all  indicated  on  this  diagram.  It  presents 
a  comprehensive  view  of  the  development  and 
explorations  of  these  vast  properties.    The 


plane  W-U,  extends  from  the  southerly  end 
line  of  lot  38,  on  a  course  X.  7°  1.5'  E.,  true, 
and  the  projection  presents  a  longitudinal 
section  of  the  vein,  on  its  strike  and  dip, 
within  the  limite  of  lot  38  to  the  point  U.  to 
which  point  the  defendant  is  admittedly  the 
owner  of  the  vein.  This  section  shows  the 
"east  or  back  fissure,"  on  Its  dip  to  the  deep 
to  be  almost  vertical.  Here  the  apex  of  the 
vein  is  also  admittedly  within  the  limits  of 
lot  38.  The  plane  U-T  extends  from  the 
point  U,  near  the  west  side  line  of  lot  38, 
where  the  plaintiff  claims  the  vein  departs 
from  that  lot,  on  a  course  N.  51°  30'  W.,  true, 
to  the  point  T.  The  plaintiff  insists  that 
the  projection  on  this  plane  exposes  the  vein 
on  its  strike  and  dip,  while  the  defendant 
contends  that  its  dip  only  is  exposed,  and 
that  the  apex  is  still  within  lot  38,  and  its 
strike  parallel  with  the  side  lines  of  that  lot. 
The  contentions  of  the  parties  are  the  same 
as  to  the  projection  on  the  plane  T-S,  the 
course  of  which  plane  is  N.  2°  15'  E.,  true 
The  dispute  as  to  these  two  projections  is 
as  to  whether  they  expose  the  ore  bodies  on 
the  strike  or  on  the  dip  of  the  vein. 

Diagram  No.  6. 

This  diagram  represents  the  dykes  and 
their  junction,  on  the  various  levels  down 
to  and  including  the  800,  with  reference  to 
the  Silveropolis  south  end  line  extended,  or 
a  plane  drawn  vertically  down  through  that 
end  line.  The  courses  of  the  dykes  also 
appear. 

The  diagrams,  thus  made  a  part  hereof, 
represent,  although  in  a  very  condensed  and 
diminutive  form,  the  numerous  maps  in  evi- 
dence, and  are  deemed  sufficient  to  present, 
by  way  of  illustration,  the  real  situation  and 
conditions  of  the  subject-matter  In  contro- 
versy. They  are  Intended  to  obviate  extended 
reference  to  the  descriptive  part  of  the  evi- 
dence, which  otherwise  would  be  necessary  to 
a  proper  understanding  of  this  controversy 
and  of  its  determination.  The  record  is  so 
voluminous,  the  printed  abstract  thereof  con- 
taining several  thousand  pages,  as  to  preclude 
reference  to  the  evidence,  e-xcept  only  as  to 
the  most  material  points.  The  trial,  having 
commenced  on  November  21,  1901,  continued 
from  day  to  day  until  February  1,  1902. 
The  only  issues  tried  were  those  formed  by 
the  defendant's  last  counterclaim  and  the 
answer  thereto.  The  defendant  introduced  a 
vast  amount  of  evidence  for  the  purpose  of 
showing  that  the  vein  or  lode  continued  at 
its  apex  and  on  Its  course  and  strike  within 
lot  38  from  Its  south  end  line  to  and  beyond 
the  1,100-foot  line,  and  that  the  same  was 
continuous  and  persistent  on  Its  dip  to  and 
beyond  the  Silveropolis  and  Consort  mining 
claims,  and  embraced  all  ore  bodies  found 
in  either  of  those  claims  lyiug  south  of  the 
1.100-foot  plane.  This  evidence  took  a  wide 
range,  exposing  the  character  of  the  oiien 
cuts,  represented  on  diagram  1,  to  show 
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their  Indications  of  an  apex,  and  the  character 
of  the  numerous  tunnels,  stoiies,  and  work- 
ings of  the  mines  was  revealed  with  much 
care  and  skill,  in  an  effort  to  establish  the 
fact  that  the  ore  bodies  in  question  were 
embraced  within  a  vein  which  had  its  apex 
in  lot  38.  Much  evidence  was  introduced  by 
the  defendant  to  show  that  the  vein  passed 
through  the  dykes  on  its  dip  and  not  on  its 
strike,  that  the  vein  consisted  of  a  system  of 
Assures,  and  that  between  llie  300  and  400 
levels  one  part  of  It,  the  "back  Assure,"  pass- 
ed almost  vertically  to  the  deep,  and  the 
western  part  passed,  on  Its  dip,  through  the 
Finn  dyke,  and  included  the  ore  bodies  in  dia-. 
pute.  The  plaintiff  introduced  a  vast  amount 
of  evidence  to  show  that  lie  vein  wholly 
departed  from  lot  3S  at  a  point  ahout  695 
feet  north  of  the  south  end  line  of  that  lot 
and  did  not  oontinae  within  the  limits  thereof 
north  of  that  point,  either  at  Its  apex  or  on 
Its  course  or  strike,  but  from  that  point  pro- 
ceeded, ,  on  a  icourse  N.  about  70°  W.,  mag- 
netic, in  the  direction  of  the  line  IT-T,  and 
thence  N.  10°  to  1.^°  W.,  ningnetlc,  in  the 
direction  of  the  line  T-.S.  The  introduction 
of  this  evld4Aoe  also  embraced  a  wide  range. 
The  effort  was  to  show  that  the  character  of 
the  material  in  the  open  cuts,  north  of  the 
point  U,  was  not  materially  or  practically 
S3I'.— i2 


different  from  that  found  generally  In  the 
limestone  area  either  east  or  west  of  lot  38; 
that  such  material  as  was  found  hi  those 
cuts,  consisting  only  of  limestone,  quartz, 
calcite,  and  earth  stained  with  different  forms 
of  Iron  oxides  and  manganese,  without  any 
appreciable  value  of  any  of  the  precious 
metals,  was  not  necessarily  Indicative  of  vein 
In  that  district;  that  the  same  kind  of 
fractures  and  crushed  material,  occurring 
within  the  limits  of  lot  38  north  of  the  point 
U,  also  existed  In  the  limestone  east  and  west 
of  that  lot;  that  no  apex  appeared  on  the  sur- 
face of  lot  38  north  of  the  point  U;  that  the 
vein  In  dispute,- at  the  northern  limit  of  the 
Cunningham  stopc.  near  tiie  point  U,  crossed 
the  western  side  line  of  that  lot,  passed 
through  the  dykes,  and  proceeded  on  its 
strtke  in"  the  direction  of  the  lines  D-T  and 
T^S;  and  thftt  there  had  been  faulting  along 
the  Finn  dyke,  which  had  caused  either  a 
drop  In  the  hanging  wall  or  a  raise  In  the 
foot  wall  country. .  aixiQimtlng  for  the  dif- 
ference In  th6  elevation' of 'the  ore  bodies  In 
the  two  rallies.  The  maps  on  both  sides  sub- 
stantially agree  In  what  Is  represented.  The 
retniUs  of-  the  assays -of  yery  many  samples 
of  material  taken  from  the  surface  and  under- 
ground workings  were  introduced  In  evidence. 
On  the  subject  of  subsurface  explorations 
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tbe  witness  Akers,  for  tbe  defendant,  In  part 
testified :  "The  highest  workings,  and  I  may 
add,  also,  tbe  highest  workings  of  any  magni- 
tude, within  lot  38,  is  what  is  known  as  the 
'Condon  tunnel.'  Its  elevation  Is  7,209  feet 
above  tbe  sea  level.  It  Is  run  out  first 
through  country  rock,  tbe  general  limestone  of 
the  mountain,  until  It  reaches  this  dyke.  The 
entire  cross-cut  Is  In  shattered,  broken,  stain- 
ed, altered  vein  material  to  Its  face."  The 
Condon  tunnel,  the  witness  says,  goes  through 
the  same  kind  of  vein  material  to  the  sur- 
face; also  the  Condon  winze,  which,  be  says, 
goes  down  from  tbe  Condon  tunnel  to  tbe 
Finn  level,  175  feet.  In  a  streak  of  the  vein, 
and  then  the  O'Brien  winze  continues  down 
in  the  same  material  to  the  300  or  Mammoth 
tunnel  level.  He  says:  "The  Finn  tunnel 
enters  the  surface  at  the  point  about  25  feet 
west  of  the  west  side  line  of  tbe  Golden  King 
location,  a  distance  of  51  feet  from  survey 
station  No.  7,036."  This  tunnel  follows 
practically  the  foot  wall  of  tbe  Finn  dyke, 
and  the  witness  says  that  from  tbe  foot 
of  the  Condon  winze  north  It  follows  a 
streak  of  vein,  and  tliat  near  tbe  foot  of  the 
winze  at  raise  No.  7,  on  the  Finn  level,  there 
is  Btoping.  He  further  testified  that  tbe  Finn 
tunnel  from  Its  mouth  runs  in  as  a  cross- 
cut until  It  reaches  tbe  vein,  and  that  "tbe 
most  easterly  workings  on  the  Finn  tunnel 
at  a  point  In  tbe  Finn  tunnel  cross-cut  where 
we  have  vein  matter.  It  is  shattered,  rather 
broken  towards  Its  face.  I  can  say  It  is 
within  the  vein,  and  within  a  few  feet  of  It 
ore  might  be  disclosed.  Speaking  generally, 
there  Is  no  working  south  from  this  point 
on  this  level,  nor  is  there  from  tbe  Finn 
tunnel  level  In  the  cross-cut  In  those  In- 
stances, from  Intersection  on  tbe  surface,  I 
should  say  that  a  cross-cut  drifting  out  al- 
most In  any  one  along  through  tbe  Finn  tun- 
nel level,  In  other  words,  would  stand  a 
stronger  probability  of  encountering  ore." 
He  also  says  that  "from  tbe  stope  in  tbe 
Finn  level  tbe  Trapeze  raise  goes  through  to 
tbe  surface,  and  Is  there  known  as  'Incline 
No.  1,' "  and  that  dyke  is  also  defined  in  tbe 
Gtolden  King  level,  is  41  feet  above  tbe  Finn 
level,  and  "tbe  Finn  tunnel  wall  shows 
fractured  streak  altered  limestone  to  Its 
face."  The  witness  Learned  says  that  tbe 
Finn  tunnel  cross-cut,  from  where  It  leaves 
tbe  tunnel  near  station  03,  "going  westerly 
through  021,  21,  and  24,  thence  to  tbe  face, 
la  In  vein  lime,"  and  that  broken  lime  Is 
usually  vein  lime  in  that  mine.  The  Plum- 
mer  tunnel  enters  tbe  mountain  at  a  point  45 
feet  from  corner  No.  4  of  lot  38,  and  Mr. 
Akers  testifies  that  tbe  tunnel  is  In  vein 
and  ore  at  tbe  south  end  and  to  its  north 
end  shows  ore  in  places,  shattered  lime,  and 
vein  matter.  North  of  the  East  raise  stope 
tbe  tunnel  rung  along  tbe  east  side  of  tbe 
dyke  and  shows  tbe  point  called  the  bottom 
of  the  O'Brien  winze,  although  that  winze 
down  to  the  300  level,  and,  according  to 
tbe  statement  of  the  witness,  discloses  ore. 


Tbe  witness,  having  had  his  attention  directed 
to  station  T  on  the  200  level  of  tbe  Grand 
Central,  where  there  Is  a  winze  and  where 
some  ore  was  represented  on  tbe  map  by 
coloring,  testified :  "Q.  What  was  it  intend- 
ed to  represent?  A.  A  little  detached  ore 
streak,  which,  in  my  opinion,  had  no  con- 
tinuity in  any  direction.  Q.  Is  it  possible, 
then,  to  have  ore  bodies  without  continuity 
in  any  direction  in  this  country?  A.  Well  It 
might  have  come  along  some  minor  fracture 
and  been  a  branch  or  stringer  leading  off 
from  that  fracture,  forming  ore  at  that  point 
Q.  Does  it  form  ore  tliere?  A.  Yes."  Re- 
specting the  Mammoth  tunnel  or  300  level, 
tbe  testimony  of  the  witness  Is  to  tbe  effect 
that  tbe  workings  are  in  ore  from  tbe  stiaft 
north  to  the  Bush  winze,  at  the  north  end 
of  the  Betsy  stope;  that  the  Bush  winze 
starts  down  on  the  east  side  of  tbe  Finn 
dyke,  and  passes  through  the  dyke  63  feet 
above  the  400  level,  and  at  that  point  "the 
vein  branches  In  Its  downward  course  into 
the  earth,  the  minor  portion,  the  small  por- 
tion, going  down  almost  vertically,  and  the 
major  portion  passing  through  the  dyke  to 
the  westward";  and  that  at  the  Watson 
winze,  north  of  the  1,100-foot  line,  the  vein 
has  also  passed  through  tbe  dyke  and  ore  Is 
revealed  in  that  winze.  Further  testifying, 
he  said :  "As  we  proceed  northerly  we  find 
the  vein  diverging,  the  Intersection  of  the 
dyke  having  been  at  the  point  rather  the 
plane  of  the  crossing  of  tbe  dyke  and  vein 
will  always  be  an  ascending  inclination  go- 
ing northerly,  and  for  that  reason  we  have 
what  I  believe  to  be  this  portion  of  the  vein 
disclosed  with  the  Watson  winze." 

It  will  be  noticed  from  tbe  testimony  and 
diagrams  that  north  of  the  Bush  winze 
the  main  tunnel  follows  tbe  foot  wall  of  tbe 
dyke,  but  there  Is  a  branch  running  from 
tbe  winze  at  station  31a,  and  another  from 
station  32,  to  the  Dago  raise  and  across  the 
north  end  line  of  the  Golden  King  claim, 
with  a  branch  from  station  184  in  a  wester- 
ly direction  to  and  beyond  station  18C;  also 
a  cross-cut  from  station  36,  running  west 
to  a  point  near  the  western  side  line  of  the 
Golden  King  claim  and  thence  northerly  a 
considerable  distance.  While  the  testimony 
of  the  witness  refers  to  vein  matter,  crushed 
limestone,  clay  material,  and  the  like,  it 
does  not  show  that  ore  of  any  considerable 
quantity  was  ever  found  In  any  of  those 
northern  workings  beyond  the  Bush  winze. 
Respecting  the  branches  of  the  vein  as 
claimed  by  him,  the  witness  testified:  "The 
foot  wall  of  the  dyke  would  be  the  hanging 
wall  of  the  easterly  branch  of  that  vein,  and 
that  portion  of  the  vein  remains  on  this  side 
of  the  dyke.  The  western  branch  of  tbe 
vein  is  not  distinctly  divided  In  that  cross- 
cut: hence  I  am  unable  to  say  whether  it 
is  between  stations  107  and  26  in  tbe  drift 
that  has  been  run,  or  whether  It  approaches 
more  nearly  station  107,  or  rather  the  west- 
ern limit  of  the  dyke.    Q.  Going  west  to  the 
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foot  Tvnll  of  the  dyke,  from  rotation]  187  to 
31A,  in  the  face  have  you  a^r  ore?  A.  It 
Is  not  commercial  ore.  We  have  shattered 
lime  and  clay.  Q.  Didn't  you  say  that  the 
only  line  of  demarkatlon  that  you  had  be- 
tween the  ore  In  the  east  vein  and  the  ore 
in  the  west  vein  is  that  dyke?  A.  I  did. 
Q.  If  that  is  the  only  line  of  demarkatlon, 
why  wouldn't  you  take  that  as  a  foot  wall  of 
the  westerly  branch?  A.  Because  there  are 
conditions  west  of  that  point  that  you  name, 
that  Is  crushed  and  shattered  lime  and  clay 
filling  in  the  mass  of  the  country,  and  there 
is  no  particular  portion  where  it  is — where 
the  crushing  ceases  and  the  solidity  begins." 
The  workings  on  the  400  level  extends  north 
to  within  about  50  feet  of  the  1,100-foot  line, 
and  the  witness  testified  that  on  that  level 
the  "dyke  and  the  vein"  are  "closely  inter- 
mixed"; that  the  corkscrew  raise,  just  north 
of  station  80,  Is  In  stoping  ground;  that  a 
winze  between  stations  101  and  103  goes 
down  into  old  crushed  stopes  above  the  500 
level;  that  the  Bush  winze  extends  to  this 
level,  after  passing  through  the  dyke;  that 
the  main  portion  of  the  vein  is  west  of  the 
dyke  on  the  400  level;  that  the  Hatton  raise 
shows  mineral  and  vein  matter  from  the  400 
to  the  500  level;  that  the  workings  of  the 
Grand  Central  mine  on  this  level  are  mainly 
above  the  vein,  but  where  the  drift  passes 
off  to  the  north  at  station  17  there  is  a  show- 
ing of  vein  matter,  and  at  station  15  there 
is  a  winze  going  to  the  Butterfly  stope,  and 
as  to  this  winze  he  testified:  "Q.  Does  this 
winze  from  the  400,  at  the  top  of  which  you 
have  ore,  go  vertically  down  into  ore  in  the 
000  level?  A.  It  does,  sir,  into  what  I  be- 
lieve to  be  the  Iianging  wall  of  the  vein 
thee."  He  has  discovered  no  foot  wall  on 
this  level,  but  has  found  the  hanging  wall  at 
the  face  of  the  Grand  Central  400  level  east 
of  station  X.  On  the  Mammoth  side  "the 
main  level,"  says  the  witness,  "follows  the 
vein  foot  for  foot  on  the  400,  and  is  quite 
extensively  stoped  to  a  point  marked  'Raise,' 
distant  45  feet  north  of  the  south  end  line 
of  lot  92,  Golden  King  location,  where  it 
forks,  one  portion  continuing  approximately 
in  the  direction  of  the  main  drift,  and  the 
other  diverging  more  to  the  northwest 
Both  of  these  workings  show  branches  of  a 
vein,  and  the  Mclntyre  winze,  of  which  we 
have  the  top  on  the  300-foot  level,  is  shown." 
The  witness  also  testified:  "Q.  Now,  I  draw 
your  attention  to  the  80-foot  level  again, 
and  ask  you  what  you  have  at  that  level,  there 
Intermediate  between  the  300  and  400?  A. 
It  is  on  continuous  ore  throughout,  as  is 
also  the  winze  marked  'Bucket  raise'  down  to 
the  400.  Q.  How  far  up  there  do  you  go? 
A.  About  30  feet.  It  is  called  the  'Copper 
raise.'  I  could  see  a  drift  leading  off — an 
incline  working,  rather.  It  looked  as  though 
the  ground  had  been  stoped  beyond.  The 
drift  running  off  went  in  a  generally  norther- 
ly direction  on  the  400  level.    There  ia  found 


the  stope  marked  the  "Betsy  stope,'  and  also 
the  stope  marked  the  'Klondyke  stope';  the 
Klondyke  stope  being  the  larger  of  the  two 
on  that  level.  The  Betsy  stope  Is  indicated 
upon  this  level  as  caved." 

On  the  500  level,  the  main  tunnel  Is  east 
of  the  dyke,  and  from  station  543  north  fol- 
lows along  and  in  the  foot  wall  of  the  dyke. 
At  station  537  a  drift  departs  from  the  tun- 
nel in  a  northwesterly  direction  to  and  be- 
yond station  557.  As  to  that  drift  the  wit- 
ness in  part  testified:  "Q.  What  have  you 
in  that  cross-cut  out  to  Its  Intersection  with 
the  dyke?  A.  We  have  limestone  that  shows 
very  little  shattering.  Q.  What  have  you  as 
you  go  through  the  dyke?  A.  We  have 
the  dyke  and  the  vein  a  good  deal  mix- 
ed there.  Q.  Have  you  any  part  of  the 
vein  In  that  cross-cut  as  It  traverses  that 
dyke?  A.  My  recollection  is  that  we  have, 
sir.  Q.  Look  at  your  notes?  A.  I  have  no 
notes  concerning  it.  Q.  Is  it  not  as  barren 
as  any  other  portion  of  that  dyke?  A.  No, 
sir;  not  in  my  recollection.  Q.  Does  It  car- 
ry ore?  A.  I  can't  say  positively  as  to 
that.  Q.  Does  it  carry  anything  that  will 
yield  a  trace?  A.  Weil,  my  notation  on  that 
is  not  very  clear.  Q.  Can  you  say?  A.  I 
will  not  say."  From  the  workings,  disclosed 
by  the  testimony  of  the  witness  and  the 
maps  relating  to  the  500  level,  it  seems  the 
ore  and  mineralization  decrease  and  the  ore 
gradually  fades  out  within  a  comparatively 
short  distance,  either  north  or  south,  from 
the  ore  bodies  which  would  be  cut  by  a  plane 
drawn  vertically  down  through  the  Silverop- 
olls  south  end  line  extended.  The  top  of  the 
Butterfly  stope  of  the  Grand  Central  mine 
appears  on  this  level. 

On  the  600  level,  the  workings  also  pre- 
sent the  appearance  of  the  ore  fading  out 
as  one  proceeds  north  or  south  from  the  main 
ore  bodies.  The  witness  says:  "The  Earl 
raise  on  the  COO  goes  up  to  the  500,  and  from 
there  you  go  south  entirely  within  ore.  to  a 
point  marked  statlou  43,  and  thence  on;  I 
have  marked  the  station  43V4  where  you  en- 
counter the  cross-cut  running  in  a  westerly 
direction  for  a  distance  of  80  feet,  where 
you  reach  the  stoi)e.  now  caved.  That  stoiie 
is  stoped  out  continuously  through  to  the 
800-foot  level.  The  stope  on  the  000  is  one 
of  the  ore  bodies  in  dispute,  and  Is  part  of 
the  vein  in  dispute.  The  crushed  stope  on 
the  COO  goes  down  to  the  700  on  plane  F-F 
on  the  longitudinal  projection.  Q.  Where 
do  you  find  the  apex  of  the  vein,  which  you 
describe  lying  along  from  the  COO  down  to 
the  800,  and  below  it?  A.  Within  lot  38, 
and  overlapping,  both  east  and  west,  lot  38; 
lot  38  not  being  wide  enough  to  cover  the 
apex.  In  my  opinion."  The  witness  also 
states,  as  his  opinion,  that  the  back  vein  is 
a  "stringer  or  dropper"  from  the  main  vein ; 
that  the  ore  bodies  and  vein,  onder  the  south 
end  of  the  Sllveropolis  claim,  on  the  600 
level,  clear  down  to  the  800  and  below,  are 
within  and  on  either  side  of  the  side  JlnefLjqif^ 
Digitized  by  VjOO vie 
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lot  38,  and  that  the  vein  consists  of  a  "series 
of  fractures  having  a  course  generally  of 
about  N.  20°  E.  by  S.  20°  W.  in  the  upper 
portion."  On  this  level  there  are  two  paral- 
lel drifts  running  nearly  parallel  with  the 
dyte,  and  at  station  49  of  the  westerly  drift 
there  departs  a  west  cross-cut  Into  the  SU- 
veropolis  ground,  where,  the  witness  says," 
It  has  reached  the  vein.  At  station  643  of 
the  easterly  drift  there  Is  an  east  cross-cut 
extending  beyond  the  east  side  line  of  lot  38, 
and  a  west  croBS-cut  extending  to  the  west 
Bide  line  of  lot  92.  The  cross-cut,  the  wit- 
ness states.  Is  In  hard  blodiy  lime  from  sta- 
tion 043  for  a  distance  of  468  feet,  where 
he  claims  he  encountered  an  Independent  vein 
consisting  of  crushed  and  Iron-stalned  mate- 
rial. He  further  states  that  he  has  not 
found  the  foot  wall  of  the  vein  on  this  level, 
but  believes  It  Is  about  20  feet  east  of  sta- 
tion 643.  The  hanging  wall,  he  says,  la  at 
«r  near  station  5  of  the  Orand  Central  600 
level.  The  witness  Mclntyre  testified  that 
the  west  croea-cut  was  in  vein  material,  and 
that  these  cross-cuts  were  made  about  16  or 
16  years  ago.  On  thla.  level  the  Patterfly 
Btope  baa  been  productive  of  ninch  ore.  As 
to  the  ore  on  the  600  .level,  with  respect  to 
the  dip  and  apex  of  the  vein  in  which  It  la 
found,  the  witness  Eamshaw  testified:  "Q. 
Do  you  think  the  ore  in  the  Grand  Central 
workings  on  the  600  also  finds  an  apex  in 
lot  88?  A.  I  think  so;  ye&  Q.  You  have  no 
idea  what  angle;  of  dip  would  be  requisite  to 
carry  you  from  that  600  level  into  lot  38, 
have  you?  A.  No,  sir.  Q.  It  [the  distance] 
would  be  over  1,500  feet,  would  it  not?  A. 
Somewhere  thereabout  Q.  But  still  your 
opinion  is  that  any  work  paralleling  that — 
witliout  knowing  the  distance,  your  opinion 
is  that  this  Butterfly  stope  and  the  ore  north 
of  it  on  the  600  level  finds  an  apex  in  lot  38? 
A.  I  think  it  does." 

On  the  700  level  is  the  cross-cut,  600  feet 
in  length,  from  station  23  on  the  Mammoth 
Bide  to  station  15  on  the  side  of  the  Grand 
Central,  in  which  cross-cut  connection  was 
made  between  the  two  mines  at  station  18, 
appellant's  map.  The  witness  Akers  says 
that  the  material  through  which  that  cross- 
cut runs  is  dyke  and  fractured  limestone ;  the 
witness  Mclntyre,  that  it  is  in  barren  rock 
throughout:  and  the  witnesses  Watson  and 
Cox  corroborate  this.  The  witness  Akers  al- 
so stated  he  had  not  found  the  foot  wall  of 
the  vein  on  this  level,  but  thought  the  hang- 
ing wall  was  about  30  feet  west  of  station  9 
In  the  main  Grand  Central  cross-cut.  Con- 
nection between  the  two  mines  is  also  made 
near  station  7  at  the  Bradley-Consort  line,  in 
the  main  drift  The  witness  says  there  are 
two  branches  of  the  dyke  on  the  700.  They 
diverge,  going  north,  as  on  the  levels  above 
and  below.  Referring  to  the  main  vein  in  the 
Grand  Central  ground,  the  witness,  after  stat- 
ing that  its  course  was  "about  N.  15°  to  20° 
W.,"  testified:  "Q.  Now  what  Is  the  distance 
between  that  cross-cut  that  Is  midway  be- 
tween 15  and  16  back  to  the  boundary  line 


between  the  Consort  and  the  BraJley?  A.  I 
make  it  1,110  feet  sir.  Q.  How  far  northerly 
have  you,  not  only  what  you  call  vein  mate- 
rial, but  actual  ore?  A.  Why  it  is  mineral- 
ized quite  generously,  I  think.  Q.  Now,  It 
being  1,110  feet  between  the  points  you  now 
give,  how  far  do  we  have  actual  ore  stoped 
along  that  level?  A.  The  stopes,  sir,  I  conid 
not  say.  I  said  good  ore.  Q.  Have  you  in 
that  part  of  the  work  in  the  Grand  Central 
700  fissures  or  a  series  of  fissures?  A.  Yes, 
sir.  Q.  Could  you  follow  them  from  where 
you  have  the  most  northerly  ore  clear  back  to 
the  Consort-Bradley  line?  A.  We  followed 
them,  yes.  Whether  that  be  along  the  central 
portion  of  the  system  of  fractures  I  cannot 
say.  Q.  Now,  when  yon  get  to  the  Consort- 
Bradley  line;  the  ore  makes  off  southeasterly 
as  shown  upon  that  map?  A.  The  stopes 
make  off  southeasterly.  I  Was  going  to  say 
that  the  ore  as  far  as  I  saw  it  continues 
southeasterly."  Speaking  of  a  series  of  fis- 
sures, the  witness  testified:  "Q.  Could  yon 
follow  them  from  where  you  have  the  most 
northerly  ore  clear  back  to  the  CoAsott-Brad- 
ley  line?  A.  We  followed  them,  yee.  Wheth- 
er that  be  along  the  central  portion  of  the 
system  of  fractures  I  cannot  sayi  Q.  And 
about  what  is  the  course  of  that  line  of  frac- 
tures on  the  700?  A.  N.  15°  to  20*  W."  The 
testimony  of  the  witness  Ijcarned  shows  that 
from  a  point  north  of  the  Sllveropolls  north 
end  line,  about  station  16,  going  southerly, 
there  is  practically  continuous  ore  on  the 
level  to  near  the  Bradley-Consort  line,  a  dis- 
tance of  about  1,110  feet,  where  the  ore  bod- 
ies change  to  a  southeasterly  direction  anc 
continue  about  300  feet  further  in  that  di- 
rection. 

On  the  800  level  is  the  Tranter  drift  which 
connects  the  two  mines.  The  witness  Akers 
testified :  "Q.  How  many  branches  or  streaks 
of  the  vein  have  we  on  the  800  level  alto- 
gether? A.  Altogether  there  are  four  shown 
on  the  map.  I  have  not  been  able  to  fix  the 
foot  wall  of  the  entire  vein  anywhere  on  this 
level."  But  he  thought  he  had  found  the 
banging  wall  20  feet  northwest  of  station  24 
in  the  icing  William  claim,  at  which  station, 
in  his  opinion,  the  vein  passes  "out  of  work- 
ing to  the  northeast"  The  witness  further 
testified:  "Q.  Give  me  the  most  extremely 
northern  ore  you  found  on  the  800  level  of  the 
Grand  Central,  from  the  Consort  and  Brad- 
ley, and  then  give  us  the  length?  A.  The 
face  is  in  ore,  but  I  don't  know  that  the  en- 
tire working  from  comer  5  to  point  30  feet 
north  of  the  working  marked  'winze,*  under 
the  King  William  surface.  Is  in  ore  through- 
out its  entire  length.  It  is  substantially, 
however,  in  vein  from  a  point  which  I  under- 
stand to  be  station  8;  thence  north,  to  the 
working  marked  'Dago  winze,'  I  am  In  lime- 
stone, but  would  add  to  that  that  I  believe 
the  vein  to  be  slightly  to  the  west  of  that 
drift  Q.  Passing  thence  north  through  sta- 
tions 13  and  14,  out  to  raise  15,  what  have 
you?  A.  1  have  the  vein  passing  out  of  the 
drift,  practically  a^t^BWjon.^^^gpn  to 
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raise  15.  I  am  In  vein  between  station  14 
and  15,  and  the  workings  on  to  tbe  east,  and 
to  the  west ;  bat  I  have  no  notation  covering 
the  raise  at  station  15,  concerning  which  you 
have  questioned  me.  From  station  15  to  16 
I  have  quarts  there  In  the  working,  and  ore 
just  to  the  west  and  at  the  south  vein,  and 
running  from  station  16  to  17  I  have  highly 
■lllcifled  lime  for  that  30  feet,  and  from  sta- 
tion 17  northerly  I  have  vein,  though  I  can- 
not say  whether  the  ore  is  merchantable  or 
not  Q.  Now,  when  you  go  to  the  Consort- 
Bradley  line,  the  ore  makes  ofT  southeast 
as  shown  on  this  map?  A.  The  stope  makes 
off."  The  witness  Watson  described  the 
workings,  including  the  Tranter  drift,  of  the 
Mammoth  800  level,  as  follows:  "From  sta- 
tion 4  to  station  6  it  la  In  lime,  and  In  cross- 
cut from  station  4  to  the  west  we  have  shat- 
tered lime,  out  to  station  120.  Then  we  have 
vein  and  ore,  and  a  drift  runniog  to  the  south 
In  the  main  or  east  drift  Running  northerly 
and  southerly  we  have  vein^carrying  ore. 
Now,  along  the  Tranter  drift  that  runs  from 
tbe  drift  I  last  spoke  of  towards  the  west 
between  stations  9  and  10,  blocky  lime,  and 
somewhat  softened  in  places,  along  a  bedding 
plane.  It  is  lime  and  fissured  In  some  places 
in  vein  material,  down  to  near  station  11, 
and  from  there  It  is  dyke  material,  65  feet 
with  the  dyke,  on  clearly  defined;  and  after 
passing  tbe  dyke  material  we  have,  as  nearly 
as  I  can  make  It,  from  there  on  to  the  stope, 
broken  lime,  crushed;  and  now,  taking  the 
drift  we  get  it  just  before  reaching  the  stope^ 
that  runs  to  the  southward,  that  is  in  vein 
material.  In  that  drift  we  have  a  winze  and 
raise,  and  the  winze  goes  down  to  the  900, 
and  I  am  not  positive,  but  I  think  the  raise 
goes  np  to  the  drift  Just  above  the  800  level." 
Tbe  witness  says  the  workings  to  the  north 
of  the  Tranter  drift  are  through  shattered 
and  stained  limestone  to  about  station  159, 
where,  in  a  drift  running  west  he  says,  there 
Is  a  winze  with  copper  ore  In  it  and  beyond 
that  station  north  to  the  end  there  is  vein 
material.  He  also  stated  in  efTect  that  the 
developments  in  tbe  mines  had  not  been  suffl- 
cient  for  him  to  determine  whether,  on  any 
level,  tbe  workings  extended  easterly  beyond 
the  foot  wall  boundary  of  the  vein. 

On  the  900  and  lower  levels  the  conditions, 
■o  far  as  the  developments  are  shown,  are 
similar  to  those  on  the  800  and  700.  Tbe 
diagrams  indicate  sufficiently  the  depth  to 
which  the  developments  in  both  mines  extend. 
The  testimony  of  witnesses  for  the  defendant 
shows  not  only  that  the  vein  on  the  various 
levels  consists  of  a  series  of  fractures  or 
fissures,  some  extending  northerly  and  south- 
erly, some  northwesterly  and  southeasterly, 
and  others  northeasterly  and  southwesterly, 
but  also  that  in  both  mines  tbe  strata  or  bed- 
ding planes  were  broken  and  shattered,  and 
tilted  In  "every  conceivable  direction  and  to 
all  degrees  and  angles  of  inclination." 

Respecting  the  width  or  exterloi^  limits  of 
the  vein,  the  witness  Akers  testified:  "The 
boundaries  of  this  vein  would  be  the  limits 


of  tbe  fracturing  which  bad  occurred  and 
been  produced  by  the  dynamic  forces  ex- 
erted in  creating  the  vein.  Q.  And  so  far  as 
that  fracturing  extended,  so  far  yon  would 
claim  your  vein  extended?  A.  Ploa  any  ad- 
ditional width  of  ore  or  vein  matter  that 
might  be  produced  by  metasomatlc  change. 
Q.  Would  you  claim  that  the  limits  of  your 
vein  were  coincident  with  the  limits  of  th« 
fracturing?  A.  Mo,  sir;  not  where  replace- 
ment had  changed  the  limits  of  tbe  fractur- 
ing. Q.  Would  yon  claim  that  your  vein 
extended  at  least  as  far  as  tbe  limits  of  the 
fracturing?  A.  Tes,  sir."  The  witness  al- 
so stated  that  the  vein  was  a  "fissured  sec- 
tion of  limestone,"  and  the  wiuiess  Watson 
testified  that  as  be  onderstood  It  the  vein 
was  "bounded  by  tbe  Assuring,"  and  that 
"if  the  Assuring  were  all  connected"  and 
"extended  4,000  feet"  he  would  say  ttie  vela 
extended  that  far.  He  could  not  determine 
from  the  developments  on  any  level  whether 
any  of  the  workings  extended  beyond  the 
foot  wall  boundary  of  the  vein.  From  the 
testimony  of  the  witness  Mclntire  It  appears 
the  vein,  as  shown  by  tbe  developments,  on 
the  900  level  Is  nearly  OOO  feet  wide,  on  the 
700  level  1,060,  and  on  the  600  level  1,020 
feet  in  width.  This  witness  said  that  if,  on 
the  700  level,  a  crossHmt  were  driven  thrangh 
barren  limestone  all  tbe  way  from  M,  a 
point  at  tbe  northerly  workings  ot  tbe  Grand 
Central,  easterly  to  M-4,  a  point  at  eastern 
limit  of  the  vein,  as  fixed  by  him,  distance 
1,050  feet  and  ore  bodies  appeared  at  M  and 
M-4,  be  would  ctmclude  they  were  In  the 
same  vein. 

Respecting  the  "back  fissure,"  tbe  wit- 
ness Mclntyre,  speaking  of  the  800  level, 
says  that  from  station  A.  near  that  end  line 
extended  through  stations  153,  155,  157,  and 
beyond  tbe  1,100  foot  line.  It  Is  In  ore  all 
the  way,  and  is  what  Is  called  tbe  "back  fis- 
sure": and,  referring  to  the  700  level,  be 
said:  "Q.  Going  again  to  the  ore  here  east 
of  station  33,  at  the  point  marked  'Raise,' 
and  directing  your  attention  to  the  ore  and 
vein  matter,  which  you  stated  you  bad  there 
northerly  along  that  drift  to  and  beyond  the 
1,100-foot  line,  I  will  ask  you  If  that  is  not 
what  you  call  the  back  fissure?  A.  I  call 
It  the  back  fissure."  The  witness  also  says 
that  on  the  600  level  tbe  main  drift  from 
sUtlon  40  to  the  1,100-foot  line,  is  In  the 
back  fissure  and  in  vein  matter;  that  on 
the  500  level  the  drift  running  from  station 
80,  past  raise  from  the  SllveropoIIs  south 
end  line  extended,  stations  81,  f^  and  583, 
to  542  on  tbe  1,100-foot  line,  Is  in  ore  and 
on  tbe  back  fissure;  that  on  the  400  level 
the  back  fissure  extends  from  the  raise 
north  of  station  92,  thence  north  through 
stations  a,  b,  c,  and  d  to  tbe  face  of  tbe  drift, 
and  thence  on  through  station  99,  being 
where  it  crosses  tbe  SllveropoIIs  south  end 
line,  90  feet  west  of  the  west  side  line  of  lot 
38;  that  on  the  300  or  Mammoth  tunnel 
level,  the  main  drift  runs  across  the  Silver- 
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Opolls  south  end  line  through  stations  9  to 
17,  and  on  through  stations  109  and-  22, 
licross  the  1,100-foot  line.  Is  in  the  back 
Assure  through  the  Betsy  stope,  and  that 
such  back  Assure  is  10  or  15  feet  west  of 
Where  the  drift  crosses  that  end  line,  the 
witness  at  the  same  time  stating  that  the 
Betsy  stope  was  extended  to  the  800  level 
since  this  suit  was  commenced,  but  was  ex- 
tended down  to  the  400  "a  good  many  years 
ago,  and  below  the  400  level";  that  on  the 
Plummer  tunnel  level,  the  drift,  extending 
northerly  across  that  same  end  line  through 
the  O'Brien  vrlnze  near  the  1,100-foot  line 
and  across  that  line,  is  "in  what  is  called 
the  'back  Assure'  below,  and  it  is  in  ore  all 
the  way"  between  those  lines,  some  of  It 
being  "low  grade  ore,  some  good  ore";  and 
that  on  the  Finn  tunnel  level,  the  drift  run- 
ning northerly  from  station  03  across  the 
same  end  line  through  stations  06  to  09, 
and  the  O'Brien  winze  to  the  1,100-foot  line, 
is  in  "what  is  called  the  'back  Assure,' "  and 
Is  in  "low  grade  ore  practically  all  the  way." 
The  witness  also  testified  that  on  each  of 
the  last  two  levels  mentioned  the  distance 
from  the  point  where  the  back  Assure  crossed 
the  Silveropolls  south  end  line  extended  to 
the  west  side  line  of  lot  38  is  90  feet  The 
witness  Kamshaw  indicates  the  location  and 
dip  of  the  back  Assure  from  the  Finn  to  the 
800  level,  and  corroborates  the  testimony  of 
the  previous  witness.  Likewise  as  to  other 
testimony  for  the  defendant  on  this  Subject 

Speaking  of  the  dip  of  the  back  Assure, 
the  witness  Akers  said  that  from  the  work- 
ings In  the  mine  he  found  the  dip  from  the 
surface  to  the  300  level,  to  be  "slightly  to 
the  west,  approximately  between  80"  and 
vertical";  that  from  the  300  to  the  600  level 
the  dip  of  the  foot  wall  is  about  SO*  from 
the  horizontal;  and  that  from  the  600  to 
the  800  level  it  had  a  dip  of  about  85*  from 
the  horizontal.  The  witness  Barnshaw  testi- 
Aed  that  the  dlCFerence  In  elevation  between 
the  800  and  the  Finn  level  Is  688  feet;  that 
where  the  bade  Assnre  crosses  the  Silveropo- 
lls south  end  line  extended  on  the  800  level 
it  Is  13.5  feet  westerly  of  the  west  side  line 
of  lot  38;  and  that  on  the  B'Inn  level,  where 
the  back  Assure  crosses  the  same  end'  line. 
It  is  92  feet  west  of  that  side  line,  the  As- 
sure being  thus  43  feet  further  west  on  the 
800  than  on  the  Finn  level,  and  consequently, 
as  he  says.  In  descending  a  vertical  distance 
of  688  feet,  the  distance  between  the  two 
levels,  the  angle  of  dip  was  86°  30'  from 
the  horizontal.  The  testimony  relating  to 
the  various  levels  and  workings  of  the  mines 
thus  referred  to  is  not  materially  different 
in  character  and  Import  from  the  mass  of 
testimony  of  numerous  other  witnesses  for 
the  defendant  on  the  same  subjects. 

In  turning  to  the  testimony  on  the  part 
of  the  plaintiff,  to  ascertain  therefrom  what 
facts  and  conditions  are  revealed  by  the 
underground  workings.  It  will  not  be  neces- 
sary  to  refer  in  the  same  detail  to  the 


■  tunnels,  drifts,  and  other  workings  on  the 
various  levels,  since  much  of  the  evidence 
already  referred  to  is  not  controverted.  Ref- 
erence to  the  plaintiff's  evidence,  therefore, 
will  be  more  general.  Prof.  Jenny,  testify- 
ing for  the  plaintiff,  says  the  vein  or  lode, 
"both  in  its  outcrop  at  the  surface  and  in 
depth,  passes  wholly  on  its  strike  out  of 
lot  38,"  at  a  point  on  the  west  side  line 
of  that  lot,  about  87  feet  southerly  from  the 
Silveropolls  south  end  line  extended,  and 
that  the  ore  situated  beneath  the  Silveropolls 
and  Consort  mining  claims  does  not  He  In 
any  vein  or  lode  having  its  apex  in  lot  38 
north  of  that  end  line,  but  forms  a  part 
of  a  vein  or  lode  having  Its  apex  within 
the  surface  iKtundarles  of  the  Silveropolls 
and  Consort  claims.  He  also  says  the  Betsy 
stope  on  the  300  level  is  not  a  part  of  the 
Mammoth  vein,  but  "Is  in  the  back  vein." 
Respecting  the  territory  north  of  that  end  line 
extended  and  easterly  of  the  line  of  stoping 
In  direction  of  the  line  T-S,  big  testimony 
is  to  the  effect  that  the  developments  on  the 
different  levels,  from  the  Finn  tunnel  down 
to  the  900  and  below,  show  that  the  work- 
ings are  In  barren  material,  except  the  back 
vein  or  Assure,  which  appears  to  fade  out 
before  It  reaches  the  1,100-foot  line;  that 
the  various  levels  are  driven  mostly  through 
broken.  Assured,  and  shattered  lime  rocks. 
In  places  through  brecciated  and  stained 
material,  and  the  dykes;  that  on  the  Grand 
Central  side  the  sedimentary  beds  are  as 
much  shattered  and'  broken  as  on  the  side 
of  the  Mammoth,  except  where  the  breaks 
or  dykes  occur;  and  that  the  vein  consists 
of  a  series  of  Assures,  having  its  general 
course  In  the  direction  of  the  lines  W-U, 
U-T,  and  T-S,  and  passes  through  the  dykes 
northwesterly  along  the  line  U-T  on  Its 
strike,  passing  through  the  Ooates  d^ke  be- 
tween the  600  and  700  levels,  and  through 
the  Finn  dyke  at  the  Bench  stope.  Speaking 
of  the  dykes  between  the  600  and  the  700 
levels  the  witness  said:  "The  two  dykes 
are  just  a  short  distance  apart  on  these 
different  levels,  the  junction  being,  as  I 
explained,  just  at  a  point  slightly  south,  nev- 
er more  than  100  feet  south  at  any  point, 
I  think  of  the  Silveropolls  end  line.  The  junc- 
tion Is  almost  vertical.  On  all  the  levels  it  is 
inclined,  going  to  the  west  It  lies  under  the 
Silveropolls  south  end  line  practically,  some- 
times 100  feet  to  the  south ;  then  on  the  next 
level  they  will  widen  out  join  under  the  line. 
It  goes  up  to  the  roof  of  lime,  with  very  lit- 
tle clay  material  arching  it  over."  He  also 
states  that  the  "inclination  of  the  vein  la 
75°  in  that  northwesterly  direction"  along 
the  line  U-T,  from  the  horizontal. 

Dr.  Ta  Image,  testifying  for  plaintiff,  cor- 
roborated the  testimony  of  Prof.  Jenny,  and 
speaking  of  the  Finn  tunnel,  from  station  03 
north,  he  says:  "As  you  go  through  that 
tunnel  from  its  mouth  to  its  face  there  are 
absolutely  no  indications  of  mineralization." 
And  the  witness  also  says  that  the  country 
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through  which  the  200  and  400  levels  of  the 
Grand  Central  are  driven,  from  the  shaft 
easterly  to  where  ore  is  encountered,  consists 
of  brolten,  fissured,  and  fractured  limestone, 
shattered  as  much  as  in  any  of  the  worlcings 
In  either  of  the  mines,  except  where  such 
workings  penetrate  the  dykes.  He  speaks 
likewise  of  the  Grand  Central  TOO  level  from 
the  shaft  easterly ;  and  according  to  his  testi- 
mony the  material  is  much  the  same  in  the 
long  cross-cut  at  station  643  and  the  northern 
workings  on  the  Mammoth  600  level,  except 
where  the  dyke  material  Is  encountered.  The 
witness,  after  testifying  that  the  strike  of 
the  vein,  from  the  south  end  line  of  lot  38, 
proceeding  north,  is  in  the  direction  of  line 
W-U,  about  N  7°  "W.,  true,  to  the  point  U, 
thence  along  the  line  U-T.  N.  51°  W.,  true, 
to  the  point  T,  thence  In  the  direction  of  the 
line  T-S,  and  that  the  boundaries  of  the 
vein  "would  be  determined  by  the  nature  of 
the  mineralized  matter,  and  therefore  by  the 
limits  of  the  ore  bodies  themselves,  both  on 
the  sides  and  upward,  and  doubtless  down- 
ward. If  you  went  to  the  bottom  of  them," 
gave  his  resisons  as  follows.:.  "My  reasons  are 
based  upon  the  positions  of  the  ore  bodies. 
I  followed  th^m  for  great  distances,  from  the 
south  northerly,  and  have  followed  them  on 
some  of  the  levels  from  the  northern  part 
southerly,  and  I  And  them  to  be  virtually  as 
indicated,  here  on  the  map.  Coming  from  the 
Grand  Central  workings  in  the  southerly  di- 
rection, I  find  the  ore  bodies  following  a  line 
which  is  approximately  north  and  south. 
When  I  reach  the  point,  or  when  I  project 
the  point  indicated  here  as  connection,  near 
the  letter  T,  as  a  designation  of  the  line — of 
the  line  T-U — I  find  the  ore  bodies  turning 
to  the  east  and  pursuing  a  southeasterly 
course  until  we  reach  the  ore  In  the  neighbor- 
hood or  in  the  Cunningham  stope,  when 
another  turn  Is  observable  and  plainly  ap- 
parent The  ore  l)odles  then  follow  a  course 
represented  by  the  line  W-U.  Now,  along 
that  belt  from  the  north  to  the  south  I  find 
those  ore  bodies  confined  within  a  limited 
area,  not  more  than  a  hundred  feet  wide  in 
general.  In  examining  the  several  workings, 
running  northerly — I  mean  to  say  from  the 
line  X-U — I  fail  to  find  any  continuation  of 
the  great  ore  bodies.  I  make  this  answer 
independent  of  the  consideration  of  outcrop, 
having  already  stated  that  after  diligent 
search  for  an  outcrop  on  lot  38  I  have  fail- 
ed to  find  it ;  and  beneath  the  ground  I  fail 
to  find  any  rein  to  apex  or  to  strike,  and 
therefore  I  fall  to  find  any  apex  or  strike  of 
a  vein." 

The  witness  Wilson  says  the  200,  400,  700, 
900,  and  1,100  levels  of  the  Grand  Central, 
from  the  shaft  easterly,  are  driven  through 
broken,  sliattered,  and  fissured  limestone,  and 
that,  with  the  exception  of  the  dykes,  "ther6 
Is  a  correspondence  in  what  we  see  in  passing 
through  the  drifts,"  on  the  Mammoth  300 
level,  "from  stjitlon  36  out  to  their  faces." 
He  further  testified:    "Q.  Have  you  been  up 


tbe  Condon  winze  through  the  works  branch- 
ing therefrom,  and  through  the  Condon  tun- 
nel, or  what  is  marked  on  our  map  as  Acci- 
dent tunnel,  to  its  easterly  face?  A.  Tes,  sir ; 
I  have  been  up  in  through  those  workings. 
From  the  easterly  face  westerly  It  is  in  lime- 
stone. This  limestone  Is  standing  quite 
vertical."  He  also  says  the  cross-cut  on  the 
700  level,  from  station  739  to  72,  In  which 
connection  is  made  between  the  mines,  "is 
entirely  unminerallzed  in  its  total  length." 
The  witness  Tyler  said  that  the  limestone, 
through  which  the  200,  400,  and  700  levels  of 
the  Grand  Central  are  run  from  its  shaft 
easterly.  Is  as  much  broken  and  fractured  as 
Is  the  limestone  in  any  of  the  northern 
workings  in  either  of  the  mines,  excepting  the 
dykes,  and  that  "the  only  portion  of  the 
Mammoth  ground,  of  the  cross-cuts  in  the 
Mammoth ,  ground,  that  compare  with  the 
openings  and  fissured  condition  of  tlie  Grand 
Central  200  cross-cut,  is  a  portion  of  the  east 
600  cross-cut  of  the  Mammoth  in  the  neighbor- 
hood of  station  643,  from  that  west  to 
station  641.  That  is  the  triangle  of  ground 
between  the  two  dykes  and  is  very  much 
fissured  and  broken."  He  also  testified:  "Q. 
Now,  taking  the  vein  In  sections,  subdividing 
it,  what  would  you  give  as  the  strike  of  the 
various  divisions?  A.  The  average  strike  of 
the  southerly  portion  would  be  in  the  direc- 
tion of  the  line  W-U ;  of  the  middle  portion 
of  that  crossing  through  the  Bradley  fraction 
would  be  in, the  direction  of  the  line  U-T; 
that  from  T  northerly  through  the  Butterfly 
stope  would  be  in  the  line,  I  should  Judge, 
about  N.  10°  or  12°  W."  The  testimony  of 
other  witnesses  for  plaintiff  respecting  tlie 
underground  workings  is  of  similar  Import 

Respecting  the  boundaries  of  the  vein  Col. 
Wall  testified:  "As  shown  by  the  excava- 
tions, the  work  had  extended  to  the  limit  of 
the  ore  and  into  the  rock  at  various  points 
along,  showing  definite  and  easily  understood 
boundaries;  and  these  boundaries  could  be 
none  other,  or  no  better  described,  than  the 
limit  of  the  ore.  Wherever  replacement  had 
ceased  there  it  was  simply  limestone,  wltliin 
a  few  Inches,  and  this  seemed  to  be  true 
everywhere.  The  stopes  had  been  extended 
as  far  as  profitable,  and  then  here  and  there 
cuts  driven  out  until  barren  limestone  was 
encountered,  and  all  this  within  a  distance  of 
a  very  few  feet  from  a  point  at  which  stop- 
Ing  had  ceased;  that  Is,  from  which  the  ores 
liad  been  removed.  Q.  Within  a  very  few 
feet  you  come  into  barren  lime?  A.  Every- 
where." •  And  he  says  the  width  of  the  ore 
through  the  Grand  Central  is  irregular,  10 
to  40  feet,  "In  places  as  much  as  100  feet,  or 
even  a  little  more."  Prof.  Jenny  says:  "I 
consider  the  limit  of  the  vein  to  be  the  limit 
of  the  mineralization.".  Dr.  Talmage  testi- 
fied: "The  boundaries  of  this  ore  body  or 
vein  throughout  its  entire  ^teut,  in  my  opin- 
ion and  Judgment,  would  be  determined  by 
the  nature  of  the  mineralized  matter,  and 
therefore  by   tiie  limits  of   the  op 
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tbemselTes,  both  on  the  sides  and  upward, 
and  doubtless  downward,  if  you  went  to  the 
bottom.  I  would  consider  the  rock  there 
mineralized  in  the  sense  in  which  we  are  us- 
ing the  term,  as  Indicating  ore  matter  when 
it  carries  valuable  metals  to  an  amount  in 
excess  of  the  valuable  metals  carried  by  the 
country  rock.  Q.  I  will  ask  you  if,  in  your 
examination  of  the  works  of  both  mines,  you 
are  enabled  to  find  else  than  the  limit  of 
mineralization  that  could  be  assumed  as  the 
boundary ;  in  other  words,  if  we  were  to 
cut  loose  from  the  mineralization,  whether 
you  could  find  anything  as  you  traveled  east- 
erly or  westerly  which  could  be  taken  as  a 
limit  of  demarkation  between  the  vein  and 
the  country  rock?  A.  I  know  of  no  other 
boundary  or  limit  that  could  possibly  be  set." 
The  witness  Loose  testified:  "Nowhere  have 
I  seen  that  [the  orel  more  than  50  feet  or  100 
feet  wide."  A  number  of  other  witnes.ses  fpr 
the  plaintiff  testified  to  the  same  effect  as  to 
the  limits  of  the  vein. 

The  witness  Jenny,  speaking  of  the  depo- 
sition of  the  ore  in  tliese  mines  by  replace- 
ment, says :  "In  the  heart  of  the  ore  bodies, 
where  the  ore  was  deposited  at  the  very 
height  of  the  ore-making  period,  where  the 
solution  and  the  action  were  most  intense, 
we  find  chemlciUly  pure  galena,  fine  grain- 
ed In  its  structure  as  a  piece  of  steel,  exactly 
replacing  the  shape  and  form  and  size  of 
the  original  limestone  fragments;  and  If  the 
stope  he  dusted  over  by  the  force  of  the  ex- 
plosion of  shots  In  mining,  so  that  it  has  a 
little  dimmed  the  appearance  of  the  ore,  It 
is  Impossible  by  the  eye  to  distinguish  frag- 
ments of  limestone  which  weigh  only  a  few 
pounds  from  fragments  of  galena  that  you 
cannot  lift.  The  rock  has  been  converted 
without  a  change  of  form  directly  Into  the 
ore  itself."  There  is  much  other  testimony 
showing  indications  that  the  vein  was  form- 
ed by  replacement. 

The  witness  Brooks,  after  explaining  the 
projections  of  the  ore  bodies  of  the  Mammoth 
mine  on  the  plane  U-t.  testified:  "Q.  Mr. 
Brooks,  have  you  ascertained  the  vertical 
distance  from  the  surface  to  the  1,900  level? 
A.  Yes,  sir;  the  vertical  distance  Is  1.800 
feet.  Q.  Have  you  taken  the  horizontal  dis- 
tance from  the  most  easterly  ore  to  the  sur- 
face, and  moat  westerly  at  1,000,  In  the  vi- 
cinity of  the  Mammoth  shaft?  A.  Yes,  sir; 
It  is  100  feet  from  the  most  easterly  point  on 
the  surface  to  the  most  westerly  point  of  ore, 
as  I  surveyed  It,  on  the  1.000.  Q.  Now, 
what  is  the  ansle  of  the  dip?  A.  80.45° 
from  the  liorizontal."  The  witness  Tyler 
says  that,  from  the  top  of  the  winze  on  the 
400  level  of  the  (Jrand  Central,  where  ore 
appears,  to  the  ore  cut  by  the  plane  K-K, 
on  the  1,000  level,  the  westing  of  95  feet  Is 
made,  and  that  gives  angle  of  dip,  for  the 
whole  distance,  of  82°  from  the  horizontal. 
He  al-fo  says  that  tbe  vertical  distance  from 
the  top  of  the  ore  above  the  600  level,  Just 


north  of  the  1,100-foot  line,  down  to  the  ore 
on  the  800,  is  270  feet  and  that  the  westing 
Is  80  feet,  giving,  through  that  depth,  an 
angle  of  78°  30*  from  the  horizontal.  Prof. 
Jenny  says  In  the  section  along  the  line 
U-T  the  beds  course  N.  70°  W.,  magnetic, 
exactly  with  the  strike  of  the  fissures,  but 
that  the  dip  of  the  fissure  Is  75*  to  80°  from 
the  horizontal.  Numerous  other  witnesses 
for  the  plaintiff  gave  similar  testimony  re- 
specting the  underground  workings  of  these 
mines. 

Respecting  the  faulting  along  the  Finn 
dyke,  the  witness  Akers  stated  that  he  should 
expect  the  faulting  or  Interruption  of  the 
vein  on  Its  downward  course  was  consider- 
ably over  50  feet,  and  possibly  several  hun- 
dred feet,  and  then  said:  "That  is  only  an 
approximation,  since  the  real  truth  as  to  the 
question  of  throw  can  never  be  determined. 
Q.  If  the  banging  wall  of  the  fault  bad 
gone  upward.  It  would  have  been  what 
kind  of  a  fault?  A.  It  would  have  been  a 
reversed  fault.  Q.  If  the  hanging  wall  had 
gone  downward,  it  would  have  been —  A. 
Normal  fault,  sir;  and  I  don't  know  which 
It  did.  I  know  It  did  one  or  the  other.  It 
either  rose  or  sunk;  but  In  either  case  that 
condition  of  affairs  would  be  produced.  We 
would  have  a  dislocation  either  above  or 
below."  He  also  testified:  "Q.  If  the  dyke 
fault  bad  taken  place  after  the  vein  was 
formed,  what  would  you  have  expected  of 
the  vein  in  the  way  of  faulting?  A.  I  would 
have  expected  that  vein  to  have  been  cut 
off,  and  the  two  ends  of  the  vein  removed 
from  each  other,  so  that  there  would  be  no 
connection  whatever  between  them."  The 
witness  Eamshaw,  speaking  of  the  dyke, 
said:  "It  could  be  called  vain  material." 
that  it  "was  crushed  and  fissured  before  tbe 
vein  was  formed,  and  that  "by  the  secondary 
movements  on  the  Assuring  it  has  been  far- 
ther crushed  and  ground  up."  The  witness 
Jenny,  speaking  of  the  Finn  break,  said: 
"First  in  the  movement  the  rocks  were  shat- 
tered and  broken  up  into  large  pieces,  many 
feet  In  dimensions,  and  lines  of  sheeting  or 
Assuring  parallel  with  the  d.vke  made  through 
the  rocks  and  the  material  there  adjacent  to 
the  fissure.  Then,  as  the  movement  continu- 
ed, these  masses  of  rock  were  pulverized 
more  and  more — more  and  more  broken. 
It  is  very  Irregular  In  width,  in  some  places 
only  15  feet  wide,  In  other  places  it  would 
expand  to  30,  40,  or  50  feet  In  width.  Then, 
where  it  unlte<l  with  the  Coates  dyke  on  the 
south.  It  is  possibly  120  to  125  feet  wide. 
Tbe  dyke  appears  to  have  grown  from  Its 
I  eastern  side  towards  its  western.  On  the 
eastern  side,  which  would  be  its  foot  wall, 
we  find  a  heavy,  tough  stratum  of  clay. 
That  Is  [due  to]  the  grinding  movement  of 
one  wall  moving  upon  the  other."  He  also 
testified:  "Q.  Did  you  find  any  place  else, 
excepting  at  the  point  along  the  Hue  T-U,  to 
the  north,  where  the  ore  body  goes  through 
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these  dykes?  A.  I  did  not  To  the  south  we 
find  the  great  fault,  which  has  aided  In  mat- 
ing the  apex  stope  100  to  150  feet  wide." 

Mr.  Tyler,  referring  to  faulting,  testified : 
"I  think  that  there  has  been  uioveuient,  along 
the  line  of  the  foot  wall  of  the  Fiim  break 
and  on  different  parallel  slips  Included  with- 
in the  Coates  dyke,  which  has  resulted  in 
the  dislocation  of  the  ore  body,  in  a  dropping 
of  the  ore  bodies  lying  west  of  the  dykes,  to 
a  position  anywhere  up  to  400  feet  or  so 
lower  than  that  formerly  occupied  before 
the  faulting  took  place."  Speaking  of  the 
ore,  slight  In  quantity,  found  in  broken  and 
shattered  material  near  the  southerly  end 
of  the  drift  running  south  along  the  dyke 
on  the  400  level,  at  station  4011,  and  in  ex- 
planation of  the  occurrence  of  ore  there, 
the  witness  said :  "I  should  judge  It  is  mere- 
ly another  occurrence,  on  a  very  small  scale, 
of  what  we  find  farther  to  the  north  in  the 
stopes  about  the  500  and  the  little  stoping 
about  the  400  Just  north  of  this  In  the  dyke ; 
that  Is,  In  the  part  carried  down  from  the  ore 
bodies  above."  Speaking  of  ore  found  on 
the  500  level  between  stations  622  and  622b, 
the  witness  says :  "This  was  a  thin,  compara- 
tively thin,  body  or  sheet  of  ore  material, 
as  far  as  I  could  find  by  passing  up  and 
down  through  the  stopes,  which  lay  within 
the  fault  or  within  the  dyke,  and  to  the 
west  of  the  foot  wall  of  the  dyke;  a  sheet 
of  ore  in  a  tabular  form,  which  lay  along 
the  dyke,  partly  as  If  It  had  been  dragged 
there,  and  partly  as  If  It  was  a  mass  of  ore 
that  had  been  carried  down  with  the  faulting 
and  left  there."  Dr.  Talmage,  describing 
the  occurrence  of  ore  and  condition  of  the 
dyke  there,  said :  "I  found  evidence  of  low- 
grade  ore.  This  occurs  on  the  surface  of 
fractured  pieces  of  limestone.  The  foot  wall 
of  the  dyke  at  station  4011  is  beautifully 
polished,  giving  evidence  of  movement  pro- 
ducing typical  slickensldes.  Further  evi- 
dence of  fault  is  In  the  brecdated  condition 
extending  westerly  from  the  polished  foot 
wall"  of  the  dyke. 

The  foregoing  statement,  and  extracts  of 
the  testimony,  show  the  character  of  the 
evidence  Introduced  at  the  trial  In  this  case. 
The  case  was  thus  submittetl  to  the  court  and 
jury  with  evidence  relating  to  all  parts  of  the 
properties,  surface  and  underground,  in  the 
greatest  detail,  and,  the  jury  returning  a  ver- 
dict upon  the  special  issues  In  favor  of  the 
plaintiff,  the  court  adopted  the  verdict,  and 
found,  agreeably  with  it,  that  the  top  or  apex 
of  the  vein  continued,  from  the  southerly  end 
line  of  the  first  northern  extension  of  the 
Mammoth,  lot  38,  to  the  place  where  the  Cnn- 
nlngham  stope  at  Its  northerly  edge  or  end 
crossed  In  Its  northwesterly  course  the  west 
side  line  of  that  lot,  such  point  or  place  be- 
ing, as  found.  690  feet  north  of  such  souther- 
ly end  line,  and  00  feet  south  of  the  southerly 
end  line  of  the  Silveropolis  mining  claim, 
extended  easterly  In  Its  own  direction  across 
lot  38 ;  that  at  that  point  the  vein  on  Its  strike 
and  at  its  apex  wholly  departs  from  lot  38, 


and  does  not  continue  within  that  lot  between 
the  planes  drawn  through  the  Sllveroiwlis 
southerly  end  line  so  extended  and  the  1,100- 
foot  line:  that  such  apex  does  not  continue 
north  of  such  end  line  within  the  limits  of 
lot  38 ;  that  between  such  planes,  on  that  end 
line  so  extended  and  on  the  1,100-foot  line, 
there  Is  no  apex  or  part  of  an  apex  of  any 
vein,  lode,  or  ledge,  which  vein,  lode,  or  ledge 
on  Its  dip  extends  to  and  includes  the  ore 
I  bodies  known  to  exist  beneath  the  surface  of 
:  the  Silveropolis  and  Consort  Mining  claims. 
i  between  those  planes ;  and  that  the  apex  of 
the  vein  or  lode  which  Is  In  the  south  end 
of  lot  38  does  not  continue  In  that  lot  north 
of  the  Silveropolis  south  end  line  extended. 
The  decree  is  In  harmony  with  these  findings, 
and  directs  that  the  defendant's  counterelolm 
be  dismissed. 

Notwithstanding  this  decision,  which  was 
substantially  the  same  as  that  at  the  previous 
trial,  the  judge  filed,  separate  and  apart 
from  the  findings  and  decree,  a  written  opin- 
ion, In  which  he  concluded  that  there  ore  two 
veins  In  the  Mammoth  ground ;  the  one  run- 
ning from  the  shaft  north  at  least  to  the 
1.7(K)-foot  line,  and  the  other  lying  to  the  east. 
In  this  opinion  he  argued  that  the  ore  Iwdies 
In  controversy  belonged  to  a  vein  which  had 
Its  apex  In  the  Golden  King  and  Bradley 
mining  claims,  and  could  be  recovered  by  the 
defendant  In  a  proper  proceeding.  There- 
after the  defendant  asked  leave  to  amend 
its  counterclaim,  and  later  to  file  an  original 
counterclaim.  In  accordance  with  the  express- 
ed views  of  the  court.  These  requests  being 
refused,  the  defendant  prosecuted  Its  appeal. 
This  record  presents  two  principal  ques- 
tions for  determination:  First.  Whether 
the  court  erred  In  finding  that  the  vein  men- 
tioned In  the  counterclaim  upon  which  the 
trial  was  had,  at  Its  apex  and  on  its  strike, 
leaves  lot  38  at  a  point  090  feet  north  of  the 
south  end  line  of  that  lot.  Second.  Whether 
the  court  erred  In  refusing  to  jwrmlt  the  de- 
fendant to  file  the  amendment  to  Its  counter- 
claim, and  in  refusing  to  permit  the  filing  of 
Its  proposed  original  counterclaim,  in  each  of 
which  it  was  alleged  that  the  vein  found  at 
the  south  end  of  lot  38  did,  at  Its  apex  and 
on  Its  strike,  wholly  depart  from  that  lot  at 
the  itolnt  fotmd  by  the  court,  and  that  Its 
apex  beyond  that  point  was  In  the  Golden 
King  and  Bradley  mining  claims.  All  other 
questions  presented  are  subordinate  to  and 
in  support  of  one  or  the  other  of  these  two. 

C.  S.  Zane,  John  M.  Zane,  J.  W.  String- 
fellow,  and  H.  L.  Pickett,  for  appellant 
Dickson,  Ellis,  Ellis  &  Schulder  and  Brown  & 
Henderson,  for  respondent 

BARTCH,  C.  J.,  after  stating  the  case 
as  above,  delivered  the  opinion  of  the  court. 

The  main  question,  which  resulted  from 
the  Issues  raised  by  the  pleadings  that  form- 
ed the  basis  of  inquiry  and  submission  at 
the  trial  and  which  we  will  consider  In  the 
first  Instance,  Is  whether  the  court  erred  in 
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flndlng  that  the  vein  or  lode  mentibned  In 
those  pleadings,  at  its  apex  and  on  its  north- 
•westerly  course  or  strike,  crosses  tlie  west- 
ern side  line  of  lot  38  and  wholly  departs 
from  that  lot  at  a  point  680  feet  north  of 
its  south  end  line,  and  north  of  that  point 
does  not  continue,  either  at  its  apex  or  on  Its 
strike  to  or  beyond  the  1,100-foot  line  with- 
in the  limits  of  lot  38,  and  that  there  is  no 
vein  or  lode  having  an  apex  or  any  part 
thereof  within  the  limits  of  lot  38  north 
of  the  southerly  end  line  of  the  Sllveropolis 
mining  claim  extended  eastward  in  its  own 
direction,  and  south  of  the  1,100-foot  line, 
which  on  its  dip  extends  to  and  Includes  any 
of  the  ore  bodies  existing  underneath  the  sur- 
face of  the  SilveropoUs  and  Consort  mining 
claims  south  of  the  1,100-foot  line.  This  is 
principally  a  question  of  fact,  and  must  be 
considered  In  view  of  the  law  of  Congress  re- 
specting extralateral  rights.  It  includes  ra- 
TiouB  incidental  questions  of  importance.  For 
Its  solution  and  determination  we  have 
TOlnmes  of  testimony  of  men  of  science,  of 
engineers,  and  of  practical  miners,  concern- 
ing the  location  and  workings  of  both  mines, 
surface  and  underground.  Men  distinguished 
for  their  scientific  attainments  have  tes- 
tified not  only  as  to  the  existing  physical 
facts,  but  have  explained  how,  in  their 
opinions,  by  the  processes  of  nature,  the 
mineral  was  deposited  where  It  Is  found, 
making  reference  in  detail  to  the  facts  and 
physical  appearances  which  controlled  their 
Judgments.  Upon  careful  study  of  the 
geological  facts  In  evidence.  Involving  so 
many  and  such  varied  features,  one  cannot 
marvel  that  these  witnesses  differ  In  their 
conclusions.  Aside  from  some  statements  of 
a  few  witnesses  whose  judgments  were 
either  faulty  through  want  of  comprehension, 
or  warped  by  interest,  the  testimony  Is  such 
as  Inspires  confidence  and  warrants  serious 
consideration.  The  case  was  prepared  with 
a  commendable  degree  of  care  and  tried  by 
eminent  counsel  on  both  sides.  The  maps 
and  glass  model,  the  researches  made  In  the 
mines  by  witnesses  for  the  purpose  of  un* 
folding  the  Intricacies  of  nature  respecting 
the  formation  and  character  of  veins  and 
deposition  of  ore,  all  bespeak  a  degree  of 
professional  skill  and  ingenuity  commensu- 
rate with  the  magnitude  of  the  interests  in- 
volved. The  premises  are  of  very  great 
value.  It  would  be  idle  to  say  that  upon  the 
result  of  the  case  made  by  the  counterclaim 
and  answer  depends  but  the  ownership  of 
the  ore  bodies  in  the  Sllveropolis  and  Con- 
sort mining  claims  south  of  the  1.100-foot 
line.  It  Is  plain  to  be  seen,  without  demon- 
Btratlon,  that  If  the  ore  bodies  In  dispute 
herein  are  embraced  In  a  vein  having  its 
apex  in  lot  38  north  of  the  Sllveropolis  south 
end  line  extended,  the  ore  bodies  north  of 
the  1,100-foot  line  in  the  same  claims  are 
parts  of  and  belong  to  the  same  vein.  The 
ultimate  question  involved  Is  therefore  not 


merely  the  ownership  of  a  few  ore  bodies  of 
the  alleged  value  of  1300,000.  but  of  the 
ownership  of  ore  bodies  or  of  a  vein  of  ore 
doubtless  worth  several  millions  of  dollars. 
That  such  Inevitable  results  would  follow 
in  the  wake  of  this  trial  and  decision  was, 
without  doubt,  fully  understood  by  both  sides, 
as  is  evidenced  by  the  exhaustive  manner 
In  which  the  case  was  tried.  It  will  be 
thus  observed  that  the  question  here  under 
consideration  Is  one  of  vast  importance  and 
susceptible  of  grave  consequences  to  the 
litigants,  and  is  entitled  to  receive  onr 
closest  scrutiny  and  most  careful  and  de- 
liberate judgment. 

In  determining  this  question  the  surface 
of  lot  38,  the  extralateral  rights  of  that  lot, 
the  dip  and  strike  of  the  vein,  and  the  under- 
ground workings  of  the  mines  are  important 
factors.  The  extralateral  rights,  upon  which 
the  appellant  has  founded  Its  claim  to  the 
ore  bodies  in  dispute,  accrued  to  It  as  owner 
of  lot  38  by  virtue  of  the  provisions  of  sec- 
tion 2322  of  the  Revised  Statutes  of  the 
United  States  [U.  S.  Comp.  St.  1901,  p.  1425], 
whereby  the  owner  of  a  mining  claim  has  a 
right  to  follow,  between  vertical  planes 
drawn  downward  through  the  end  lines  of 
the  location,  a  vein  having  its  apex  within 
the  limits  of  such  claim  on  Its  dip  to  the 
deep,  although  such  vein  may  so  far  depart 
from  a  perpendicular  in  Its  course  downward 
as  to  extend  outside  of  the  vertical  side  lines 
of  the  surface  location.  The  ore  bodies  In  con- 
troversy, however,  being  located  without  the 
limits  of  lot  38,  and  underneath  the  sur- 
face of  the  Sllveropolis  and  Consort  mining 
claims,  the  appellant,  notwithstanding  the 
law  of  Congress,  Is  met  at  the  very  thresh- 
old with  the  presumption  that  they  belong 
to  the  respondent,  the  owner  of  those  claims. 
Where  a  person,  natural  or  artificial,  owns  a 
patented  mining  claim,  although  the  statute 
reserves  the  right  to  locators  of  other  mining 
claims  to  follow  their  veins  under  its  surface 
and  extract  ore,  he  is  presumed  to  own  all 
the  ore.  within  planes  drawn  vertically  down- 
ward to  the  deep  through  the  boundary  lines 
of  such  claim,  as  well  as  the  surface  and 
everything  else  appurtenant  to  the  claim ; 
and  such  presumption  continues  until  some 
other  locator  or  owner  establishes  the  fact 
that  he  is  entitled  to  exercise  the  reserved 
rights  by  virtue  of  the  statute.  "Within  the 
lines  of  each  location  the  owner  shall  be  re- 
garded as  having  full  right  to  all  that  may 
be  found,  until  some  one  can  show  a  clear 
title  to  it  as  a  part  of  some  lode  or  vein 
having  Its  top  and  apex  in  other  territory. 
To  state  the  proposition  in  other  words,  we 
may  say  that  there  is  a  presumption  of 
ownership  in  every  locator  as  to  the  terri- 
tory covered  by  his  location,  and  within  his 
own  lines  he  shall  be  regarded  as  the  own- 
er of  all  valuable  deposits,  until  some  one 
shall  show  by  •  preponderance  of  testimony 
that  anch  deposits  belong  to  another  lode 
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baring  Its  top  and  apex  elsewhere."  Lead- 
vllle  Min.  Co.  v.  Fitzgerald,  4  Mor.  Mln.  Rep. 
380;  Con.  Wyo.  Gold  Mln.  Co.  t.  Champion 
Min.  Co.  (C.  C.)  63  Fed.  540 :  Doe  v.  Waterloo 
Min,  Co.  (C.  C.)  54  Fed.  935;  1  Snyder  on 
Mines,  §8  766,  783,  789. 

To  overthrow  this  presumption  and  estab- 
lish Its  right  to  enter  its  neighbor's  ground 
to  extract  ore,  the  burden  of  proof  was  upon 
the  defendant,  and  It  was  incumtteut  upon 
It  to  show,  by  a  preponderance  of  the  evi- 
dence, not  only  that  the  apex  and  strike 
of  the  vein  were  In  lot  38,  north  of  the  south 
end  line  of  the  Sllveropolis  mining  claim 
extended,  and  to  the  1,100-foot  line,  but  also 
to  show  that,  between  planes  drawn  verti- 
cally downward  through  that  end  line  and 
the  1,100-foot  line,  the  vein  from  its  apex  on 
Its  dip  was  continuous;  that  its  continuity 
extended  to  and  through  respondent's  ground; 
and  that  the  ore  bodies  In  question  formed 
a  part  of  the  vein.  In  other  words,  the 
burden  was  upon  the  appellant  to  show 
by  a  preponderance  of  the  evidence  what- 
ever was  necessary  to,  bring  it  within  the 
terms  of  the  statute,  .in  order  to  entitle  it 
to  the  disputed  ore  bodies,  or  to  Justify  it 
in  the  extraction  of  ore  from  its  neighbor's 
ground.  Doe  v.  Waterloo  Mln.  Co.,  supra; 
Leadvllle  Mln.  Co.  v.  Fitzgerald,  supra: 
Penn.  Con.  Mln.  Co.  v.  G.  V.  Expel.  Co.  (C.  O.) 
117  Fed.  509;  Con.  Wyo.  Gold  Mln.  Co.  v. 
Champion  Mln.  Co.,  supra;  Mining  Co.  v. 
Campbell,  17  Colo.  2C7,  29  Pae.  513. 

We  concede,  as  claimed  by  the  appellant, 
that  a  patent  to  a  mining  claim  raises  a  con- 
clusive presumption  that  there  is  the  apex  of 
a  vein  within  the  patented  ground  (1  Llndley 
on  Mines,  {  305) ;  but  there  is  no  presumption 
that  It  is  the  apex  of  the  vein  in  dispute,  and 
such  presumption  applies  equally  to  the  Sll- 
veropolis and  Consort  mining  claims  as  to 
lot  38,  and  does  not  shift  the  burden  of 
proof  in  this  case  as  to  the  apex  and  con- 
tinuity of  the  vein  and  ore  in  controversy. 
The  appellant,  however,  Insists  that  the  evi- 
dence clearly  establishes  that  the  apex  and 
strike  of  the  disputed  vein  do  in  fact  con- 
tinue In  lot  38  to  and  beyond  the  1,100-foot 
line,  that  the  vein  Is  persistent  in  Its  conti- 
nuity on  its  dip  to  the  ore  bodies  In  ques- 
tion, that  such  ore  bodies  constitute  a  part 
of  the  vein,  and  that  the  court  erred  In  its 
findings,  inter  alia,  that  the  vein,  at  Its  apex 
and  on  Its  strike,  wholly  departed  from  lot 
38  at  the  point  designated,  on  a  northwest 
course,  because,  as  Is  claimed,  the  evidence 
Is  insufficient  to  sustain  such  findings.  In 
reply  to  this  contention,  the  respondent  In- 
sists that  as  to  whether  the  vein,  claimed 
to  Include  the  ore  bodies,  at  Its  apex  and  on 
its  strike  continues  In  lot  38  to  and  beyond 
the  1,100-foot  line,  or  whether  it  departs 
wholly  from  that  lot,  on  Its  strike,  at  the 
point  found  by  the  court,  the  evidence  Is 
conflicting,  and  Invcdces  the  rule,  long  firmly 
established  within  this  Jurisdiction,  that 
where  in  a  case  in  equity  tbece  ia  a  sub- 


stantial conflict  in  the  evidence  this  court 
will  not  disturb  the  ''ndlugs,  unless  they  are 
so  manifestly  erroneous  as  to  demonstrate 
some  oversight  or  mistake  which  affects  the 
substantial  rights  of  the  ap{>c'llant.  The  ap- 
pellant, however,  claims  there  Is  no  such 
conflict  in  the  evidence  as  to  warrant  the  ap- 
plication of  the  rule  In  this  Instance;  that 
the  disagreement  is  not  as  ia  the  physical 
facts,  but  in  conclusions  drawn  from  those 
facts,  by  the  various  witnesses,  as  to  wtiat 
kind  of  mineral  or  earthy  matter  constitutes 
an  apex.  Whether  the  conflict  in  the  tes- 
timony of  the  witnesses  relates  to  their  con- 
clusions alone,  or  -  to  their  conclusions  and 
physical  facts,  or  whether  it  amounts  merely 
to  a  difference  in  the  opinions  of  witnesses 
as  to  meaning  of  words — the  meaning  of 
"apex"  or  definition  of  "vein'.' — must,  so 
far  as  possible,  be  ascertained  by  reference 
to  the  evidence. 

Bespec;ting  the  geological  features  of  the 
country  in  which  the  properties  are  located, 
there  is  practically  no  conflict.  It  is  shown 
that  the  mines  are  found  in  a  lime  belt  which 
covers  about  two  square  miles,  and  is  the 
great  producing  area  of  the  Tintic  district. 
In  some  places  the  limestone  beds  are  up- 
turned, large  areas  tilted  upon  edge,  the 
beds  dipping  nearly  vertically  down;  while 
in  other  places  they  dip  at  lower  angles,  and 
in  special  areas  the  dips  are  quite  uniform; 
and  again,  though,  it  seems,  not  frequently, 
anticllnals  exist.  This  limestone  is  surround- 
ed on  all  sides,  except  the  north,  by  igneous 
rocks.  The  sedimentary  rocks  are  broken  up 
and  fractured,  evidently  the  result  of  Igneous 
Intrusion.  The  limestone  carries  some  iron, 
the  different  forms  -of  iron  oxide,  also  some 
manganese,  and  In  places  the  limestone  Is 
crushed,  crumbled,  and  brecclated.  How 
these  beds  of  organic  sediment  were  dis- 
located, bent,  and  upturned  is  not  free  from 
doubt.  Maybe,  and  most  likely,  these  things 
were  accomplished  by  some  kind  of  volcanic 
action,  which  Igneous  intrusion  Indicates,  and 
much  fracturing  may  have  been  caused  by  In- 
ternal shrinkage  through  nature's  cooling 
processes.  Whatever  the  cause,  the  disturb- 
ance Is  apparent  from  the  evidence.  The 
surface  of  the  limestone  area,  wherever  ex- 
posed, is  marked  with  innumerable  seams, 
cracks,  and  small  fissures  filled  with  car- 
bonate of  lime,  stained  more  or  leas  with 
Iron,  and  sometimes  manganese.  Quartz, 
spar,  and  other  materials,  characteristic,  in 
general,  of  mineral-bearing  limestone  areas, 
are  present,  and  in  places  the  surface  ma- 
tn'ial  Is  brecclated  and  recemented.  A  trace 
of  nrlneral,  of  one  or  more  of  the  precious 
metals,  and.  In  places,  more  than  a  trace, 
even  where  there  is  no  known  vein,  seems 
also  to  be  a  characteristic  of  that  lime  belt. 
The  witnesses  for  the  appellant,  who  bad  ex- 
amined the  surface  and  open  cuts,  as  well  as 
the  undergroimd  workings  of  the  mines,  tes- 
tified, in  general,  that  the  fracturetL^^talaed. 
Digitized  by  VjUO^TC 
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and  brecclated  conditions  appeared  to  sucb 
an  extent  upon  the  surface  and  In  the  open 
cuts  of  lot  38  as  to  furnish  unmistakable 
evidence  of  the  apex  of  a  vein;  that  the  vein 
was  so  clearly  defined  upon  the  surface,  and 
80  distinctly  differentiated  from  the  ad- 
jacent country,  that  its  boundaries  conld 
readily  be  traced  throughout  the  length  of 
that  lot  and  be  recognised  by  mere  obser- 
vation; and  that  the  indications  showed  the 
apex  to  be  so  wide  that  it  overlapped  the 
side  lines  of  that  claim. 

The  leading  witness  for  the  defendant,  Mr. 
Akers,  an  expert  of  much  scientific  knowl- 
edge, after  testifying  that  the  Mammotii  was 
a  fissure  vein,  and  that  It  was  not  an  individ- 
ual fissure,  but  consisted  of  a  series  or  many 
approximately  parallel  fissures,  or  breaks,  In 
the  mountain  fractures,  said:  "Taking  this 
Individual  vein,  this  broad,  beautifully  de- 
fined fissure,  that  I  personally  have  traced 
for  a  distance  of  between  3,000  and  4,000 
feet  on  the  surface,  we  find  that  'it  Is  clearly 
defined  on  the  surface,  and  so  clearly  and 
distinctly  difTerentlated  from  the  adjacent 
country  that  I  could  Identify  all  points 
generally  along  the  course  of  that  vein.  I 
could  stand  at  one  end  and,  as  far  as  the  con- 
figuration or  topography  of  the  country  per- 
mitted, see  how  that  vein  ran;  and  to  guide 
me  in  the  other  direction,  namely,  the 
southerly,  a  portion  of  the  ground  not  In  con- 
troversy at  all,  I  could  see  the  vein  there 
through  extensive  workings  for  say  1,000  or 
2,000  feet."  And  then,  after  referring  to  the 
conditions  of  the  vein,  the  deposition  of  the 
ore  by  replacement  or  metasomatic  change, 
the  eroding  of  the  surface,  and  to  geological 
events  which,  he  says,  transpired  in  the  mak- 
ing of  the  vein,  claiming  that  the  first  great 
dynamic  disturbance  was  the  crushing  that 
resulted  in  the  formation  of  the  Finn  dyke, 
and  that  the  second  great  disturbance,  or 
convulsion,  consisted  of  the  fracturing  of  the 
great  mass  of  rock  that  constitutes  the  Mam- 
moth vein,  the  witness  describes  the  open 
cuts  and  says  Grand  Central  cut  2  "shows 
stained  rock."  Of  tunnel  B  he  says  the 
easterly  cross-cut  Is  in  vein  material,  and 
where  it  encounters  the  northerly  and 
southerly  drifts  a  streak  of  vein  appears,  and 
that  the  drifts  do  not  disclose  the  full  size 
of  the  ore  streak.  The  "pit,"  he  states, 
"shows  Iron,  manganese,  and  rbodochrosite," 
cuts  4a  and  4b  show  "shattered  lime,"  and 
according  to  bis  testimony  and  that  of  the 
defendant's  witnesses  generally,  cuts  C  to 
15  and  the  other  cuts  north  of  the  Silver- 
oiwlls  south  end  line  extended,  show  some 
dyke  material,  some  shattered  and  stained 
limestone,  and  others  broken  and  fractured 
matter,  stained  with  iron  or  manganese,  in 
some  places,  of  a  brecclated  character,  con- 
taining seams,  calclte,  and  calcarloua  cement. 
In  other  words,  they  claim  the  material  of 
the  various  open  cuts  is  such  as  to  show 
an  unmistakable  outcropping  of  the  vein. 


While  tbe  defendant's  witnesses  are  va- 
phatic  in  asserting  an  apex  in  lot  88,  and 
clearly  defined  differentiation  of  the  surface 
of  that  lot  from  the  adjacent  country,  none 
of  them  attempted  to  locate  upon  the  surface 
or  fix  tbe  banging  or  foot  wall  of  tbe  vein, 
Dortb  of  tbe  Siiveropolis  south  end  line  ex- 
tended, nor  north  of  the  point  at  the  Cunning- 
ham stope,  where  the  court  found  the  vein 
departed  from  the  lot;  and  yet,  if  Its  dif- 
ferentiation be  so  clear  that,  "to  recogniee 
its  boundaries,"  one,  as  claimed  by  Mr.  Akers, 
need  but  look  at  tbe  surface,  aside  from  the 
open  cuts,  the  query  naturally '  and  logically 
arises  why,  in  a  controversy  of  this  magni- 
tude, its  vital  and  decisive  point'  tbe  apex  of 
the  vein,  its  boundaries  were  not  traced  and 
definitely  fixed  within  the  disputed  territory. 
Why  was  such  a  point,  where  such  immense 
Interests  are  Involved,  and  where  counsel  dis- 
tinguished for  ability  were  searching  every 
nook,  every  avenue,  for  facts'  favorable  to 
their  cause,  left  to  mere  conjecture,  to  mere 
inferences  from  disputable  surface  appear^ 
ances?  The  only  answer  which  this  volumi- 
nous record  affords  comes  from  tbe  witnesses 
for  the  plaintiff,  and  that  answer  bas  the 
support  of  the  findings  of  tbe  court  Tbese 
witnesses,  after  looking  at  tbe  same  open  cuts 
and  tunnels,  observing  the  material  exposed, 
and  after  examining  the  same  surface  and 
the  surface  east  and  west  of  tot  38,  some  of 
them  claiming  to  be  familiar  with  practically 
the  whole  surface  area  of  the  lime  belt,  say 
with  at  least  equal  emphasis  that  no  such 
differentiation  exists;  that  there  are  no  in- 
dications of  a  vein  or  apex  on  lot  38  north  of 
the  point  where  the  Cunningham  stope  crosses 
Its  west  side  line,  which  Is  about  90  feet  south 
of  the  Siiveropolis  south  end  line  extended; 
that,  apart  from  the  dyke  material,  the  lime- 
stone north  of  that  point  within  lot  38  Is 
not  any  more  broken  and  brecclated  than  in 
tbe  adjoining  country  to  the  east  and  west; 
that  neither  the  calclte,  the  calcspar,  the  Iron 
seams,  the  iron  stains,  nor  the  fracturing  or 
Assuring  is  any  more  abundant  within  the 
limits  of  that  lot  north  of  that  point  than 
for  a  long  distance  to  the  eastward  and  west- 
ward; that  wherever.  In  that  belt,  the  sur- 
face of  the  rock  is  exposed,  by  erosion  or 
otherwise,  there  appear  Innumerable  seams, 
cracks,  small  fractures,  or  fissures,  running  In 
every  conceivable  direction,  filled  with  calclte, 
stained  more  or  less  with  Iron,  in  Instances 
containing  some  manganese;  and  that  In 
many  fdaces  the  surface  material  is  breccla- 
ted and  reoemented. 

Dr.  Talmage,  a  geologist  and  expert  of 
eminent  ability,  who  made  his  first  examina- 
tion of  that  section  of  country  about  1884, 
and  knew  the  surface  boundaries  of  lot  38, 
upon  further  special  examination  of  the  open 
cuts  and  surface  of  that  lot  and  of  the  coun- 
try adjacent  for  the  purposes  of  the  trial, 
testified  that  there  was  "no  surface  evidence 
of  an  outcrop  of  a  v^ln.  well  defined  farther 
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nortb,"  on  lot  38,  than  "Incline  No.  1,  just 
north  of  the  Gulf  stope,"  and,  after  describ- 
ing the  open  cuts  and  conditions  on  that  lot, 
and  stating  that  the  rock  exposed  in  tunnel 
B  was  country  limestone  with  cracks  and  fis- 
sures filled  with  calcspar  stained  with  Iron 
and  manganese,  he  said:  "From  one  end  of 
the  limestone  area  to  the  other  I  have  failed 
to  find  any  part  of  it  where  the  limestone  is 
exposed;  that  such  conditions  are  not  to  be 
found."  Mr.  Tyler,  also  an  expert  of  un- 
doubted ability  and  of  extended  experience, 
after  thorough  examination  of  both  proper- 
ties, said  that,  outside  of  the  dykes,  the  sur- 
face indications  on  lot  38,  north  of  the  Sllver- 
opolls  south  end  line  extended,  wore  like 
those  east  and  west  of  that  lot,  and  that  be 
found  the  same  tndlcationa  "westerly  to  the 
slopes  of  Eureka  Peak,"  distant  2,500  feet, 
"about  In  the  northwest  comer  of  the  King 
William  claim." 

The  evidence  also  shows  that  numerous 
samples  were  taken  from  the  various  open 
cuts  and  exposures,  but  with  few  exceptions, 
tbe  assays  of  those  samples,  taken  north  of 
the  SlIreropoIlB  south  end  line  extended,  re- 
vealed either  nothing  or  but  a  trace  in  any 
of  the  precious  metals,  and  the  few  exceptions 
yielded  little  more  than  a  trace — simply  such 
results  as  may  be  obtained,  at  least  according 
to  the  evidence  of  the  plaintiff,  In  many  poi^ 
tlons  of  that  limestone  country  where  no 
vein  exists,  or  beyond  the  limits  of  any  vein. 
An  examination  of  the  evidence  discloses  the 
fact  that  the  witnesses  on  one  side  differ 
widely  from  those  on  tbe  other  in  their  state- 
ments respecting  an  apex  at  the  surface  in 
lot  88  north  of  the  Cunningham  stope,  and 
In  numerous  instances  as  to  facts  and  ap- 
pearances. Such  examination  shows  not 
merely  a  conflict,  but  that  the  question  wheth- 
er or  not  tbe  surface,  north  of  the  point 
mentioned,  discloses  an  apex  of  a  vein  in 
that  lot,  is  answered  in  the  negative  by  a 
preponderance  of  the  proof  on  tbe  subject 
It  la  quite  clear  that  the  findings  of  the  court 
have  strong  support  in  tbe  testimony  relating 
to  the  surface. 

Do,  then,  the  underground  workings  and 
explorations  reveal  the  existence  of  a  vein, 
wliich  has  an  apex  within  tbe  limits  of  lot 
38,  from  the  SilveropoUs  south  end  line  ex- 
tended north  to  the  1,100-foot  line  or  be- 
yond, and  which  on  its  dip  extends  to  and 
embraces  the  ore  bodies  in  dispute?  Or  does 
the  vein,  which,  as  found  by  the  court  and 
admitted  by  the  parties,  crosses  the  south 
end  line  of  lot  38  and  continues  northerly, 
within  the  limits  of  that  lot  to  a  point  600 
feet  from  that  end  line,  continue  thence 
northerly  parallel  with  the  western  side 
line  of  that  lot  or  at  that  point  change  its 
course  or  strike  to  and  thence  continue  in 
a  northwesterly  conrse  In  the  direction  of 
the  lines  U-T  and  T-S,  and  embrace  on  its 
dip  those  ore  bodies?  On  this  subject  the 
contention  of  the  appellant  Is  that  the  sub- 
sorfao*  explorations  show  that  tlie  vein  at 


the  surface  is  a  unit  and  that  its  apex  is 
in  lot  38,  not  only  at  the  southern  end  of 
the  lot  but  continues  therein,  on  Its  strlks^ 
to  and  beyond  the  1,100-foot  line;  that  on 
Its  dip  it  divides,  the  one,  the  easterly 
branch,  going  almost  vertically  to  the  deep, 
and  the  other,  on  its  westerly  dip,  embracing 
the  ore  bodies  In  question;  that  tbe  vein, 
through  the  disputed  territory  from  the  up- 
per levels  down  to  the  lower  levels.  Is  shown 
on  each  level,  and  by  connections  from  each 
level  to  the  level  above  and  below,  all  in 
the  undisputed  portions  of  the  vein;  and  that 
tbe  extent  of  the  vein,  in  wldtli,  is  determined 
by  tbe  limits  of  tlie  broken,  fractured,  and 
stained  condition  of  the  sedimentary  beds. 
The  contention  of  the  respondent  is  that  tbe 
underground  workings  show  that  the  vein 
d^mrts  from  lot  38,  in  a  northwesterly  di- 
rection, at  the  Ounnlngbam  stope,  as  found 
by  tbe  court;  tliat  this  is  a  vein  formed  by 
replacement;  and  that  therefore,  the  limits 
of  mineralization  determine  the  limits  of 
the  vein. 

In  deciding  these  contentions,  it  behooves 
us  to  look  at  tbe  formations — the  geological 
facts  which,  the  proof  shows,  the  develop- 
ment of  the  mines  has  brought  to  view — 
and  see  where  such  facts  place  tbe  northerly 
portion  of  the  vein,  at  its  apex,  on  its 
strike,  and  on  its  dip,  which  admittedly  ex- 
ists in  tbe  southerly  end  of  lot  38.  Mr. 
Akers  says  tbe  Condon  tunnel  contains  tbs 
highest  underground  workings  on  tbe  prop- 
erties, the  tunnel  Itself  being  driven  through 
country  limestone  to  the  dyke;  that  the  en- 
tire cross-cut  is  in  shattered,  broken,  stained, 
and  altered  vein  material;  and  that  tbe  Con- 
don winze  down  to  tbe  Finn  level,  and  the 
O'Brien  winze  to  the  300  or  Mammoth  tun- 
nel level,  are  In  the  same  material.  These 
are  the  winzes  through  which  the  appellant 
claims  to  trace  tbe  vein  on  Its  dip  to  the  300 
level,  and  thence  down  through  other  works 
to  the  lower  levels;  but  it  must  be  remember- 
ed that  the  appellant's  witnesses  regard 
broken  and  fractured  limestone,  and  any 
kind  of  stained  and  brecclated  matter,  as 
vein  material,  regardless  of  value  in  metaL 
From  an  examination  of  the  diagrams  In 
the  statement  of  the  case,  and  evidence  of 
these  witnesses  referred  to,  it  will  be  seen 
that  the  workings  on  the  Finn,  the  PInmmer, 
and  Mammoth  tunnels,  north  of  the  Silver- 
opoUs south  end  line  extended,  are  in  the 
same  kind  of  material;  that  the  main  drift 
on  each  level  runs  along  tbe  foot  wall  of 
the  Finn  dyke,  and  no  ore.  In  any  considera- 
ble quantity,  has  ever  been  found  on  any 
of  those  levels  in  those  northern  workings, 
not  even  on  the  300  level  north  of  the  Bush 
winze  at  the  nortb  end  of  tbe  Betsy  stope. 
In  which  winze,  between  the  300  and  400 
levels,  about  60  feet  above  the  400,  the  ap- 
pellant claims  it  is  shown  that  tbe  vein 
branches  on  its  dip,  the  smaller  and  easterly 
portion  going  almost  vertically  to  tbe  deep^ 
and  tbe  major  portion  passtng  through  tbs 
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dyke  to  the  westward,  although  sonth  of 
the  winze  there  Is  ore. 

Speaking  of  the  cross-cut  In  the  Finn  tun- 
nel, Mr.  Learned  says,  from  station  03,  where 
It  leaves  the  main  tunnel,  westerly  through 
021,  21,  and  22,  to  Its  face,  It  Is  In  broken 
lime,  and  that  "broken  lime  is  generally  vein 
lime  in  that  mine";  and  this  kind  of  vein 
material,  with  occasional  dyke,  brecciated, 
and  stained  matter,  unmineralized  In  the 
sense  of  the  federal  statutes,  Is  substantially 
all  that  is  claimed  by  these  witnesses  to  ap- 
pear in  the  drifts,  cross-cuts,  and  branches 
driven  in  that  northern  territory,  on  the 
Plummer,  the  300,  and.  In  fact,  the  lower, 
levels  of  the  Mammoth,  and  likewise  as  to 
the  drifts,  branches,  and  cross-cuts  on  the 
various  levels  of  the  Grand  Central,  both  east 
and  west  of  the  line  of  stoping  or  ore  chan- 
nel. It  is  true,  Mr.  Akers  says  the  Plummer 
tunnel  Is  In  vein  and  ore  at  the  south  end, 
and  to  its  north  end  shows  ore  In  places, 
shattered  lime,  and  vein  matter ;  but  he  does 
not  identify  the  places,  if  any,  where  ore  ap- 
pears to  the  north  end,  and  north  of  the 
East  raise  stope  the  tunnel  runs  along  the 
foot  wall  of  the  dyke,  which  Is  not  mineral- 
ized, except  In  the  vicinity  where  the  main 
vein  passes  through  it.  The  statement,  there- 
fore, does  not  justify  an  inference  that  ore 
occurs  on  that  level  north  of  that  stope. 
That  It  occurs  south  thereof,  and  Is  ia  the 
main  vein,  is  admitted.  He  also  says  that 
the  cross-cut  of  the  Finn  tunnel  level  Is  "with- 
in view,  and  within  a  few  feet  of  it  ore 
might  be  disclosed";  but.  If  such  be  the  case, 
it  is  difficult  to  understand,  and  no  explanu  - 
tion  appears  In  the  record  at  all  satisfactory, 
why  those  few  feet,  when,  as  shown,  so 
much  work  was  done  by  the  appellant  for 
the  purposes  of  this  case.  In  the  hope  of 
finding  evidences  of  ore  to  establish  the 
existence  of  a  vein  through  that  ground, 
were  not  driven  and  the  ore  disclosed.  The 
witness,  It  seems,  was  unable  to  locate  the 
botmdaries  of  the  west  branch  of  the  vein, 
where,  it  Is  claimed,  it  passed  through  the 
dyke  to  the  westward,  although  he  thought 
its  foot  wall  was  near  station  107  on  the 
300,  or  near  the  western  limits  of  the  dyke. 

The  Mammoth  workings  on  the  400  level 
extend  north  only  to  within  about  50  feet  of 
the  1,100-foot  line,  and  Mr.  Akers  says  the 
"dyke  and  the  vein"  are  "closely  intermixed." 
Ko  ore  is  shown  north  of  the  SllveropoUs 
south  end  line  extended,  except  In  the  vicinity 
of  and  southward  from  the  Betsy  stope, 
which,  according  to  the  testimony  of  Mr. 
Akers  and  other  witnesses.  Is  In  the  east 
branch  of  the  vein.  The  Bush  winze  extends 
to  this  level  at  the  north  end  of  that  stope, 
and  la  within  the  same  branch  of  the  vein. 
Between  stations  101  and  103,  a  winze  goes 
down  to  the  old  stope  above  the  500  level, 
and  the  Hatton  raise  extends  to  the  500. 
Between  the  400  and  300  levels  Is  the  80- 
foot  level,  which  appears  to  be  in  ore,  as 
also  the  Bucket  raise  down  to  the  400  at  or 


near  the  north  end  of  the  Betsy  stope.  The 
points  clustering  near  the  north  end  of  that 
stope  are  of  Interest  and  will  be  adverted 
to  later  herein.  Some  of  them  are  openings 
through  which  witnesses  of  appellant  claim 
they  have  traced  the  dip  of  the  vein,  from 
the  Finn  tunnel  down  to  the  500  and  lower 
levels,  and  there  is  evidence  that  the  Betsy 
stope  connects  in  ore  with  the  large  stopes 
to  the  south,  where  the  main  vein  Is  admitted 
to  exist.  Mr.  Akers  claims  that  on  the  400 
level,  45  feet  north  of  the  south  end  line  of 
the  Golden  King  claim,  the  vein  "forks ;  one 
portion  continuing  approximately  in  the  di- 
rection of  the  main  vein,  and  the  other  diver- 
ging more  to  the  northwest"  Assuming  this 
to  be  correct,  it  follows  that  the  one  branch 
courses  in  the  direction  of  the  Betsy  stope, 
and  the  other  in  the  direction  of  the  point 
where  the  vein  is  claimed  to  pass  through  the 
dyke,  and  that  each  fork  must  pass  in  Its 
own  direction  on  its  strike.  The  witness  says, 
on  the  Grand  Central  side,  the  workings  on 
this  level  are  mainly  above  the  vein,  but  ad- 
mits that  at  station  17  there  is  vein  matter, 
and  at  station  15  a  winze  with  ore  at  the 
top  going  to  the  Butterfly  stope  vertically  Into 
ore  on  the  600  level.  He  discovered  no  foot 
wall  on  the  400,  but  says  he  found  the  hang- 
ing wall  east  of  station  X.  On  the  500  level 
the  main  drift  Is  on  the  east  side  of  the  dyke, 
and  from  station  543  northerly  follows  Its 
foot  wall.  From  the  workings  disclosed  by 
appellant's  evidence,  It  appears  that  the 
mineralization  decreases,  and  the  ore  prac- 
tically fades  out,  within  a  short  distance 
either  north  or  south  from  the  ore  bodies 
which  would  be  cut  by  a  plane  drawn  verti- 
cally down  through  the  Silveropolis  sonth 
end  line  extended.  The  drift  running  north- 
west from  station  537  Is  In  limestone  very 
little  shattered.  On  this  level  the  top  of  the 
Butterfly  stope  of  respondent's  mine  appears. 
The  workings  on  the  000  level  also  present 
the  appearance  of  ore  fading  out  as  one 
proceeds  north  or  south  from  the  main  ore 
bodies.  The  Earl  raise  extends  up  to  the 
500,  and  the  stope  on  this  600  level  repre- 
sents an  immense  ore  body  extending  down 
to  the  800  level,  and  is  one  of  the  ore  bodlee 
and  part  of  the  vein  in  dispute.  Mr.  Akers 
says  in  his  opinion  the  back  vein  or  fissure 
Is  a  "stringer  or  dropper"  from  the  main 
vein;  that  the  vein  consists  of  a  series 
of  fractures,  having  a  course  generally  of 
N.  about  20°  E.  In  the  upper  portions;  and 
that  the  great  ore  bodies  and  vein  on  this 
level,  clear  down  to  the  800,  are  In  a  vein 
having  an  apex  within  and  on  either  aide  of 
the  side  lines  of  lot  38,  although  he  admits 
the  distance,  on  an  incline  from  the  west  side 
line  of  that  lot  to  the  ore  of  the  Grand  Cen- 
tral on  the  600,  would  be  about  1,500  feet 
When  we  come  to  consider  the  dip  of  the 
vein,  as  It  appears  In  evidence.  It  will  be 
seen  that  this  position  of  the  witness  la 
Involved  In  difllculty.  The  west  cross-cut 
from  station  49,  he  says,  has  reached  the 
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vein  In  SllveropoIIs  ground,  and  the  east 
cross-cut  from  station  643  is  through  blocky 
lime  for  468  feet,  and  here,  he  says,  encoun- 
ters an  Independent  vein,  while  Mr.  Mclntire 
says  the  west  cross-cut  from  that  station  Is 
In  Tein  material.  In  fact,  according  to  the 
appellant's  witnesses,  the  northern  Mammoth 
workings  on  the  various  levels  are  generally, 
as  has  been  seen,  In  what  they  call  vein  ma- 
terial, consisting  of  fractured,  seamed,  and 
stained  limestone,  with  occasional  brecclated 
matter  In  places  recemented.  Mr.  Akers 
states  he  has  not  found  the  foot  wall  on  this 
level,  but  thinks  It  Is  about  20  feet  east  of 
station  643,  and  that  the  hanging  wall  Is  at 
or  near  station  5  of  the  Grand  Central  600 
level.  Looking  at  the  700  level,  the  workings 
are  extensive,  much  ore  having  been  extract- 
ed from  the  Grand  Central,  but  not  much 
from  the  Mammoth  ground,  north  of  the 
Silveropolls  south  end  Hue  extended,  except 
in  the  Bradley  triangle  at  the  Bradley-Con- 
sort line.  The  cross-cut,  where  connection 
between  the  two  mines  Is  made.  Is  600  feet 
long,  and  Mr.  Akers  says  it  runs  through 
dyke  and  fractured  lime;  Mr.  McIntlre,  that 
It  is  in  barren  rock  throughout  Connection 
Is  also  made  near  station  7  at  the  Bradley- 
Consort  line  in  the  main  drift.  Mr.  Akers 
admits  that  he  has  not  found  the  foot  wall 
on  this  level,  but  thinks  the  hanging  wall  is 
at)out  30  feet  west  of  station  9  in  the  main 
Grand  Central  cross-cut  There  are  two 
branches  of  the  dyke  on  this  level.  They 
diverge  going  north,  as  on  the  levels  above 
and  below.  Mr.  Akers  also  states  that  the 
vein  in  the  Grand  Central  ground  has  a 
course  N.  15°  to  20°  W.,  and  Is  in  ore  from 
the  cross-cut  between  stations  15  and  16 
back  to  the  Bradley-Consort  line,  a  distance, 
he  says,  of  1,110  feet;  and  the  testimony  of 
Mr.  Learned  shows  not  only  that,  from  north 
of  the  Silveropolis  north  end  line,  about  sta- 
tion 15,  the  ore  is  practically  continuous  for 
the  distance  of  about  1,100  feet,  to  near  the 
Bradley-Consort  line,  but  that  from  there  the 
ore  bodies  change  their  course  and  continue 
about  300  feet  further  in  a  sout'ieasterly 
direction. 

On  the  800  level  the  Tranter  drift  connects 
the  two  mines.  The  foot  wall  of  the  vein 
has  not  been  located,  but  Mr.  Akers  thought 
he  found  the  banging  wall  20  feet  northwest 
of  station  24  in  the  King  William  claim,  and 
that  there  the  vein  passed  "out  of  working 
to  the  northeast"  Reference  to  the  evidence 
of  the  appellant  in  detail  respecting  lower 
levels  is  not  deemed  necessary  here,  because 
the  conditions  appearing  on  the  700  and  800 
levels  are  not,  so  far  as  the  developments 
show,  materially  different  from  those  on  the 
900  and  below,  and  it  is  clear,  beyond  ques- 
tion, that  the  vein,  which  embraces  the  ore 
in  the  disputed  territory  on  the  700  and  800  lev- 
els, or  that  from  the  Grand  Central  400  down 
to  the  800,  also  Includes  that  on  the  900  and 
down  as  far  as  the  developments  extend. 


within  such  territory,  and  to  the  deep. 
Speaking  of  the  boundaries  of  the  vein,  Mr. 
Akers  said  they  extended,  at  least,  to  the  lim- 
its of  fracturing;  and  Mr.  Watson  said,  "M 
the  Assuring  were  all  connected"  and  "ex- 
tended 4,000  feet,"  he  would  say  the  vein  ex- 
tended that  far,  but  he  could  not  determine 
from  the  developments  on  any  level  where  the 
foot  wall  was.  This  last  Is  an  extreme  view 
of  what  constitutes  a  vein,  as  also  is  that  of 
Mr.  Mclntire,  where  he  states  that  if,  on  the 
700  level,  a  cross-cut  were  driven  through 
barren  limestone  ail  the  way  from  M,  a  point 
at  the  northerly  workings  of  the  Grand  Cen- 
tral, easterly  to  M-4,  a  point  at  the  eastern 
limit  of  the  vein,  as  fixed  by  him,  distance 
1.050  feet  and  ore  bodies  appeared  at  M  and 
M-4,  he  would  conclude  that  they  were  In  the 
same  vein.  Mr.  Akers  expressed  the  general 
view  of  appellant's  witnesses  upon  this  sub- 
ject. 

Respecting  the  back  fissure,  Mr.  Mclntire, 
speaking  of  the  800  level,  says,  from  station 
A,  near  the  Silveropolis  south  end  line  ex- 
tended, through  stations  153,  155,  and  157,  to 
the  1,100-foot  line,  it  Is  called  the  "back 
fissure."  So  ores  he  claims  to  occur  east  of 
station  33,  at  a  raise  and  In  a  drift  thence  to 
the  1,100-foot  line,  oh  the  700,  and  at  station 
40  to  that  line  on  the  600,  and  In  a  drift  run- 
ning through  stations  80,  past  raise  on  Sil- 
veropolis south  end  line  extended,  81,  82, 
583,  to  542,  are  all  in  the  back  fissure.  Ue 
says  on  the  400  level  the  back  fissure  extends 
from  the  raise  north  of  station  92,  thence 
north  through  stations  "a,"  "b,"  "c,"  and  "d" 
to  the  face,  and  thence  on  through  station 
99,  being,  where  it  crosses  the  Silveropolis 
south  end  line  extended,  90  feet  west  of  the 
west  side  line  of  lot  38,  and  that  on  the  300  lev- 
el, the  main  drift,  run  across  that  south  end 
line  through  stations  9  to  17,  and  on  through 
109  and  22  across  the  1,100-foot  line,  is  in  the 
back  fissure  through  Betsy  stope,  and  that  the 
fissure  is  10  to  15  feet  west  of  where  the  drift 
crosses  the  end  line ;  the  witness  at  the  same 
time  stating  that  the  Betsy  stope  was  ex- 
tended to  the  800  level  since  this  suit  was 
commenced,  but  was  extended  down  to  the 
400  and  below  a  good  many  years  ago.  He 
also  says  the  drift  on  the  Plummer  through 
the  O'Brien  winze,  and  the  one  on  the  Finn 
level,  running  northerly  from  station  03, 
across  the  same  end  line,  stations  05  to  09, 
and  the  O'Brien  winze  to  the  1,100-foot  line, 
are  in  the  back  fissure,  and  the  latter  in  low- 
grade  ore  practically  all  the  way.  On  each 
of  these  last  two  levels  the  distance  from 
where  the  back  fissure  crosses  the  end  line 
mentioned  to  the  west  side  line  of  lot  .38  Is 
00  feet  Speaking  of  the  dip  of  this 
fissure  the  witness  Akers  says,  from  the  sur- 
face to  the  300  level  he  found  it  to  be  "approx- 
imately between  80°  and  vertical,"  from  the 
300  to  the  600  about  50°  from  the  horlKontal^ 
and  from  the  600  to  the  800  about  85°  from 
the  horizontal.  Mr.  Earnshaw  says  the  dif- 
ference in  elevation  between  the  800  and  the 
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Finn  level  Is  688  feet;  that  the  point  where 
the  fissure  crosses  that  end  line  extended  on 
the  800  Is  135  feet  westerly  of  the  west  side 
line  of  lot  38 ;  that  point  of  crossing  on  the 
Finn  level  is  02  feet  west  of  that  side  line, 
making  a  westing  of  43  feet;  and  that  the 
angle  of  dip  is  86°  30'  from  the  horizontal. 

The  evidence  to  which  reference  has  thus 
been  made  is  believed  to  be  fairly  character- 
istic of  the  vast  amount  of  proof  on  the  part 
of  the  appellant  respecting  the  underground 
workings,  and  from  this  review  of  the  proof 
it  may  be  seen  that  wherever  the  workings 
may  extend,  whatever  material  the  witnesses 
may  claim  to  have  found  in  them  exposed, 
whatever  streaks  of  vein  and  vein  material 
may  have  been  disclosed,  the  fact  stands  out 
clear  that  the  orels  always  found  near  the  line 
of  the  great  ore  bodies,  whether  they  be  on 
the  strike  or  on  the  dip  of  the  vein,  north- 
westerly beyond  the  Cunningham  stope — a 
question  yet  to  be  determined.  Upon  such  re- 
view and  an  exhaustive  examination  of  this 
voluminous  testimony,  it  must  be  admitted 
that  the  boundaries  of  the  vein,  an  apex  In  lot 
38  north  of  the  north  end  of  the  Cunningham 
stoi>e,  a  strike  and  dip  that  would  carry  the 
vein  to  and  Include  the  disputed  ore  bodies, 
have,  to  say  the  least,  been  permitted  to  re- 
main in  doubt  and  obscurity,  and  this,  not- 
withstanding that  the  mountain  to  the  north 
has  been  literally  punctured,  on  each  level, 
with  drifts  and  cross-cuts,  raises  and  winzes, 
in  search  for  ore  and  material  that  would  es- 
tablish the  existence  of  such  a  vein  north  of 
that  point 

Before  referring  to  the  testimony  on  the 
other  side,  It  may  be  observed  that  the  wit- 
nesses for  the  respondent  do  not  differ  from 
those  of  the  appellant  as  to  the  existence  and 
character  of  the  vein  in  the  south  end  of  lot 
88  to  the  north  end  of  the  Cunningham  stope, 
the  location  and  character  of  the  ore  bodies 
In  dispute,  including  the  Butterfly  and  Betsy 
stopes,  the  existence  and  location  of  the 
dykes,  nor  as  to  the  workings  on  each  level ; 
but  they  are  not  always  in  harmony  as  to 
what  the  workings  on  the  different  levels  dis- 
close. 

Prof.  Jenny,  a  scientific  expert  of  much 
experience,  says  the  vein  or  lode,  "both  in  its 
outcrop  at  the  surface  and  In  depth,  passes 
wholly  on  Its  strike  out  of  lot  38"  at  a 
point,  on  the  west  side  line  of  the  lot,  about 
87  feet  southerly  from  the  Sllveropolls  south 
end  line  extended,  and  that  the  ore  situated 
beneath  the  Sllveropolls  and  Consort  mining 
claims  forms  a  part  of  a  vein  or  lode  having 
Its  apex  within  the  surface  boundaries  of 
those  claims,  and  that  the  Betsy  stope  is 
in  a  part  of  the  back  fissure.  Respecting  the 
territory  north  of  the  end  line  mentioned,  and 
easterly  of  the  line  T-S,  his  testimony  is  to 
the  effect  that  the  developments  on  each 
level,  from  the  Finn  tunnel  down  to  the  900 
level,  and  below,  show  that  the  w^orklngs  in 
those  northern  parts  are  in  barren  material, 
except  the  back  vein  or  fissure,  which  appears 
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to  practically  fade  out  before  It  reaches  the 
1,100-foot  line;  that  the  various  levels,  in 
that  section,  are  driven  mostly  through 
broken  and  fissured  lime  rocks,  in  places 
through  breeclated  material  and  the  dykes; 
that,  on  the  Grand  Central  side,  the  sedi- 
mentary beds  are  as  much  broken,  stained, 
and  fractured  as  on  the  side  of  the  Mammoth, 
except  where  the  dykes  occur;  that  the  vein 
consists  of  a  series  of  fissures,  has  its  general 
course  In  the  direction  of  the  line  W-U, 
U-T,  and  T-S,  and  passes  through  the  dykes 
northwesterly  along  the  line  U-T  on  Its 
strike,  through  the  Ooates  dyke  between  the 
600  and  700  levels,  and  through  the  Finn 
at  the  Bench  stope;  that  the  dykes,  and  their 
junction,  between  those  levels,  are  almost 
vertically  beneath  the  south  end  line  of  the 
Sllveropolls  claim  and  their  dip  westerly 
75°  to  80°  from  the  horizontal ;  and  that  the 
"inclination  of  the  vein  Is  75°  ftom  the  hori- 
zontal, In  that  northwesterly  direction" 
along  the  line  U-T.  He  considers  the  "limit 
of  the  vein  to  be  the  limit  of  mineralization." 
Speaking  of  the  Finn  tunnel.  Dr.  Talmage 
says  that,  "as  you  go  through  that  tunnel 
from  Its  mouth  to  its  face,  there  are  ab- 
solutely no  indications  of  mineralization," 
and,  referring  to  the  200  and  400  levels  of 
the  Grand  Central,  that  they  are  driven  from 
the  shaft  easterly  to  where  ore  Is  encounter- 
ed, through  broken,  fissured,  and  fractured 
limestone,  shattered  as  much  as  in  any  of 
the  workings  of  either  of  the  mines,  except 
where  they  penetrate  the  dykes.  He  speaks 
likewise  of  the  700  level  from  that  shaft 
easterly,  and  says  the  material  in  the  long 
cross-cut  at  station  643  and  in  the  northern 
workings  on  the  Mammoth  GOO  level  is  much 
the  same,  except  the  dyke.  He  states  that 
the  strike  of  the  vein,  from  the  south  end 
line  of  lot  38,  is  in  the  direction  of  the  line 
W-U,  about  X.  7°  W.,  true,  to  the  point 
U,  thence  along  the  line  U-T,  N.  51°  W., 
true,  to  the  point  T,  thence  In  the  direction 
of  the  line  T-S,  and  that  the  boundaries  of 
the  vein  "would  be  determined  by  the  nature 
of  the  mineralized  matter,  and  therefore  by 
the  limits  of  the  ore  bodies  themselves,  both 
on  the  sides  and  upwards,  and  doubtless 
downwards.  If  you  went  to  the  bottom  of 
them,"  and  says,  along  the  lines  Indicated, 
the  ore  bodies  In  general  are  not  more  than 
100  feet  wide,  and  that  from  the  line  U-T 
northerly  he  failed  to  find  In  the  workings 
any  continuation  of  the  great  ore  bodies. 
Mr.  Wilson  says  the  200,  400.  700,  900,  and 
1,100  levels  of  the  (Jrand  Central,  from  the 
shaft  easterly,  are  driven  through  broken, 
shattered,  and  fissured  limestone,  and  that, 
with  the  exception  of  the  dykes,  "there  is  a 
correspondence  In  what  we  see  in  passing 
through  the  drifts"  on  the  Mammoth  tunnel 
level  "from  station  36  out  to  their  faces." 
He  states  that  the  Condon  winze  and  the 
workings  therefrom  are  in  limestone  and 
stained  material,  but  not  connected  with  a 
vein  or  ore,  and  that  the  cross-cut  on  the 


674 


83  PACIFIC  RKFOBTEB. 


(Dtab 


700  level,  from  station  739  to  72,  In  wblch 
couDection  is  made  between  the  mines,  "is 
entirely  unmineralized  in  its  total  length." 

The  foregoing  testimony  Is  fully  corrobo- 
rated by  that  of  other  witnesses  for  the  re- 
spondent. In  fact  the  proof  of  the  respond- 
ent in  general  shows  that,  apart  from  the  ore 
bodies  or  ore  channel  and  dykes,  the  lime- 
stone, as  revealed  by  the  worlilngs,  is  as 
much  broken,  stained,  fractured,  and  fis- 
sured on  the  Grand  Central  side  as  on  that 
of  the  Mammoth,  and  that  the  developments 
on  the  various  levels  north  of  the  ore  bodies 
along  the  line  U-T,  and  east  of  those  along 
the  line  T-S,  disclose  no  more  mineralization 
than  may  be  foond  in  places  all  over  that 
limestone  country.  Mr.  Tyler  says  the  east 
600  cross-cut  of  the  Mammoth,  from  station 
643  to  G41,  which  Is  in  the  triangle  between 
the  dykes  and  very  much  Assured  and  broken. 
Is  the  only  portion  of  the  cross-cuts  In  the 
Mammoth  ground  that  compares  with  the 
openings  and  condition  of  the  Grand  Central 
200  cross-cut.  Speaking  of  the  boundaries 
of  the  vein.  Col.  Wall,  an  expert  quite 
familiar  with  the  formations  in  the  region 
of  those  mines,  says  they  are  the  limits  of 
the  ore;  that,  as  shown  by  the  workings, 
limestone  appears  everywhere  within  a  few 
Inches  or  feet  of  the  ore;  and  that  the  width 
of  the  ore  through  the  Grand  Central  is 
irregular,  10  to  40  feet,  "in  places  as  much  as 
100  feet,  or  even  a  little  more."  The  testi- 
mony of  the  respondent  is  clear  that  the 
vein  was  formed  by  replacement  or  metaso- 
matic  action,  and  the  leading  witness  for  the 
appellant  admits  that  to  some  extent  it 
was  so  formed.  Mr.  Brooks  says  the  ver- 
tical distance  from  the  surface  to  the  1.900 
level  is  1,800  feet  and  tiie  angle  of  dip  over 
80°  from  the  horizontal.  Mr.  Tyler  says 
that  from  the  top  of  the  winze  on  the  400 
level  of  the  Grand  Central,  where  ore  ap- 
pears, to  the  ore  cut  by  the  plane  K-K  on 
the  1,000  level,  the  westing  of  9~<  feet  is 
made,  giving  an  angle  of  dip  of  82°  from 
the  horizontal,  and  that  the  angle  of  dip 
from  the  top  of  the  ore  above  the  600,  just 
north  of  the  1.100-foot  line,  down  to  the 
800  level,  is  78°  .^O-  from  the  horizontal. 
Prof.  Jenny  says  In  the  section  along  the  line 
U-T  the  beds  course  N.  70°  W.,  magnetic, 
exactly  with  the  strike  of  the  fissures,  and 
that  the  dip  of  the  fissures  is  75°  to  80°  from 
the  horizontal. 

In  addition  to  the  great  mass  of  testimony 
of  both  parties  respecting  the  underground 
explorations  in  these  mines,  it  is  shown  that 
very  numerous  samples  were  taken  from  the 
material  found  In  the  drifts,  cross-cuts,  and 
workings,  on  the  various  levels,  north  of  the 
Sllverorwlis  south  end  line  extended;  but, 
excepting  those  from  the  vicinity  of  the  back 
fissure  and  the  line  of  stoping  or  ore  channel, 
the  assays  In  evidence,  like  those  from  the 
surface  samples.  Indicate  no  mineralization 
not  common  generally  throughout  that  lime- 
stone area.    The  evidence  on  both  sides  relat- 


ing to  the  surface  and  to  tbe  underground 
explorations,  to  which  reference  has  been 
made.  Is  deemed  to  fairly  show  the  conditions 
and  geological  facts  of  those  portions  of  the 
proi)erties  which  will  be  affected,  either  di- 
rectly or  consequentially  by  this  decision,  and 
also  of  those  portions,  not  affected  by  the 
result  hereof,  which  have  an  important  bear- 
ing upon  what  is  involved.  There  is  a  mass 
of  testimony,  however,  relating  to  ground 
and  objects  of  some  importance,  which  has 
been  given  due  consideration,  but  to  which 
specific  reference  is  impracticable. 

It  is  apparent  from  the  testimony  referred 
to,  as  well  as  from  all  tbe  evidence,  that 
there  is,  to  say  the  least,  some  conflict,  not 
only  as  to  the  conclusions  of  the  witnesses 
drawn  from  the  physical  facts,  but  as  to 
the  facts  themselves — as  to  what  things  ac- 
tually exist  and  may  be  seen  upon  the  surface 
and  in  the  mines.  As  instances:  The  wit- 
nesses for  tbe  appellant,  looking  at  the  open 
cuts,  say  vein  material  Is  exposed ;  the  wit- 
nesses for  the  respondent,  looking  at  the 
same  cuts,  say  country  ro<^.  The  former 
say  the  broken,  stained,  and  fractured  rock 
Is  peculiar  to  lot  38,  and  shows  the  outcrop- 
ping of  a  vein;  tbe  latter,  that  such  rock  Is 
found  everywhere  in  the  lime  belt,  wherever 
exposed  by  erosion  or  otherwise.  The  former 
say  the  occasional  breccia,  tbe  calclte  seams, 
and  stains  of  iron  and  manganese  are  char- 
acteristics of  lot  38,  where  they  claim  the 
apex  is;  the  latter  say  they  are  character- 
istics of  the  whole  limestone  area.  So  the 
former,  looking  at  the  formation,  on  the 
various  levels,  along  the  line  U-T,  say  the 
ore  Is  on  the  dip;  tbe  latter,  observing  tbe 
same  formation,  it  is  on  the  strike.  The 
former  say  the  Finn  tunnel,  north  from  the 
foot  of  the  Condon  winze,  follows  a  streak 
of  the  vein ;  tbe  latter,  it  is  barren  material. 
Likewise  the  former  say  the  workings  north 
of  tbe  line  U-T  are  In  vein  lime  and  vein 
material ;  the  latter,  in  barren  country  rock. 
In  may  places  on  the  different  levels  In  the 
northern  workings,  where  the  former  see 
vein  material,  the  latter  see  nothing  but 
limestone.  Such  are.  In  substance,  some  of 
tbe  differences  in  tbe  statements  of  tbe  wit- 
nesses, whether  of  facts  or  conclusions  from 
facts.  Nor  is  it  surprising  that  conflict  exists. 
It  is  a  usual  feature  In  such  a  suit — of  such 
ordinary  occurrence,  and  so  often  of  such 
grave  character,  that  the  advisability  of  try- 
ing a  mining  suit  before  a  jury  may  be  doubt- 
ed. Nor  can  it  be  attributed  wholly  to  par- 
tizan  zeal  or  personal  interest.  The  high 
character  of  the  witnesses.  In  general,  in  this 
case  forbids  this.  Science  has  not  yet  un- 
folded all  of  nature's  intricacies,  and  In  all 
probability  never  will  to  such  an  extent  that 
the  fallible  human  mind  can  fully  grasp  them, 
though  indications  may  be  revealed.  To  look 
at  a  mountain  is  one  thing,  but  to  look  Into 
the  Inner  recesses  of  the  earth,  through  sur- 
face indications,  is  another.  Every  geologist 
every  miner,  knows  that,  In  detenni«(i)g  ^e 
Digitized  by ' 
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contents  and  actual  conditions  of  a  mountain 
by  surface  Indications,  even  with  extensive 
workings,  which,  after  all,  constitute  but 
slight  explorations  compared  with  the  whole 
mass,  such  difflculties  are  necessarily  and 
Invariable  encountered  as  to  produce  dif- 
ferences of  opinion  between  persons  looking 
at  the  same  material — considering  the  same 
physical  facts.  Inductive  reasoning  has  not 
attained  such  a  high  state  of  perfection  as 
to  lead  all  men,  viewing  the  same  parts,  to 
the  same  conclusion  as  to  the  whole.  This 
Is  especially  true  when  the  Investigation  of 
a  portion  of  a  thing  Is  attended  with  great 
difficulties.  In  cases  of  stratified  rocks,  where 
the  beds  are  regular.  It  Is  comparatively  easy 
to  determine  the  location  of  a  vein,  its  strike 
and  dip ;  but  where,  as  in  this  instance,  the 
beds  are  brc^en,  tilted,  and  fractured,  and,  in 
places  fissures  running  In  all  directions,  the 
investigation  of  one  part  may  lead  to  vary  er- 
roneous conclusions  as  to  the  formation  and 
contents.  In  general,  or  as  to  the  location 
and  course  of  a  particular  section  or  ledge; 
a  small  part  of  its  location  and  course  only 
being  definitely  known.  Every  one  who  has 
ever  attempted  to  trace,  either  by  surface 
Indications  or  underground  workings,  or  both, 
a  vein  through  an  eruptive  country,  or,  as 
here,  through  sedimentary  beds,  broken  and 
tilted,  with  fractures  running  In  every  con- 
ceivable direction,  where  anticlines  and  syn- 
cllnes  exist,  and  the  regular  dip  of  the  forma- 
tion in  places  is  obliterated,  knows  that  the 
Investigation  is  not  only  laborious,  of  slow 
progress,  and  attended  with  Innumerable  dif- 
flculties, but  is  liable,  in  the  end,  to  be  at- 
tended, even  among  the  most  candid,  with 
antagonistic  theories,  erroneous  conclusiona, 
doubt,  and  uncertainty.  This  is  strikingly  il- 
lustrated, in  this  case,  in  the  fact  that  for 
more  than  a  quarter  of  a  century  the  Mam- 
moth mine  was  operated  by  exjjerlenced 
miners,  vast  amounts  of  ore  extracted  from 
the  vein  in  the  southerly  end  of  lot  .38,  the 
mountain  to  the  north  perforated  with 
expensive,  but  profitless  drifts,  along  and 
through  the  dyke,  and  cross-cuts  to  the  east 
and  west,  and  yet  it  could  not  have  occurred 
to  the  operators,  from  the  indications  and 
physical  facts  disclosed  by  the  operations, 
during  all  those  years,  tliat  the  vein  had,  be- 
tween the  300  and  400  levels,  split  and  the 
major  portion  passed  through  the  dyke  on 
its  dip  to  the  west ;  for,  so  far  as  shown 
by  the  record,  no  attempt  was  ever  made  to 
follow  that  alleged  western  portion  of  the 
vein  on  the  inclination,  or  to  trace  It  in  the 
direction  of  the  ore  bodies  in  dispute,  or 
Into  the  disputed  territory,  until  after  those 
ore  bodies  were  struck  in  the  Grand  Central 
ground  by  the  respondent  in  1S97,  although 
the  Mammoth  shaft  had  been  sunk  hundreds 
of  feet  below  those  ore  lH>dies;  and  even  now, 
as  we  have  seen  from  the  review  of  the  evi- 
dence, with  drifts  and  cross-cuts,  on  different 
levels,  extended  and  driven,  the  surface  of  lot 
38  dotted  with  open  cuts  and  exposures,  as 
appears  from  the  diagrams  and  testimony. 


all  for  the  puriwsps  of  this  trial,  not  only 
the  appellant's  oiierators  and  miners,  but  its 
experts  appear  to  be  unable  to  trace  or  locate 
the  hanging  and  foot  walls  of  the  vein,  either 
at  tlie  surface  or  at  depth.  Under  such  cir- 
cumstances, it  need  not  be  marveled  that  the 
witnesses,  looking  at  the  same  things  and 
same  characteristic  features,  did  not  see  them 
alike,  or  draw  the  same  conclusions  from 
them. 

Suppose,  however,  notwithstanding  there  Is 
a  conflict  in  the  evidence,  we  assume,  without 
deciding,  that  such  conflict  relates,  as  is  in- 
sisted by  the  appellant,  only  to  the  opinions 
of  witnesses  as  to  what  the  physical  facts 
show,  and  that  the  rule.  Invoked  by  the  re- 
spondent, should  not,  under  the  circumstances, 
be  enforced,  the  question  then  Is,  was  the 
court  Justified,  under  the  evidence,  in  holding 
that  the  vein  departed,  at  the  point  designated 
in  the  findings,  from  lot  88  on  a  northwesterly 
course,  and  did  not  return  to  that  claim  north 
of  that  point?  In  determining  this  question 
it  becomes  important  to  consider  the  nature 
and  principal  characteristics  of  this  yeln, 
and,  In  connection  therewith,  some  prominent 
geological  features  disclosed  by  the  evidence. 
Before  doing  this,  It  will  be  well  to  notice 
that  the  appellant  contends  that  the  vein 
consists  of  a  series  of  parallel  fissures  In  lime- 
stone, the  ore  l)elng  mixed  up  with  broken, 
shattered  rock;  that  the  vein  is  so  constituted 
both  at  the  surface  and  at  depth;  and 
that  the  limits  of  the  vein  are  coextensive 
with  the  limits  of  the  broken,  crushed, 
seamed,  and  fissured  limestone.  Upon  this 
theory  it  is  insisted  that,  while  the  broken, 
stained,  and  shattered  material  carries  little 
of  the  valuable  metals  on  and  near  the  sur- 
face. It  is  vein  matter  and  evidence  of  vein, 
and  that  the  court  erred  in  charging  the  Jury 
that  the  apex  of  a  fissure  vein  Is  the  highest 
point  at  which  vein  matter  is  found,  and  "by 
vein  matter  In  this  connection  I  mean  rock  or 
earth  containing  mineral  in  quantities  ap- 
preciably greater  than  is  foimd  in  the  general 
mass  of  the  mountain."  Whether  or  not  this 
Instruction  is  erroneous  we  need  not  stop 
to  determine.  This  being  a  cause  in  equity, 
the  verdict  of  the  Jury  upon  the  controverted 
questions  of  fact  submitted  to  it  was  but 
advisory  to  the  court,  and  therefore  error 
could  not  be  predicated  upon  instructions 
given  or  refused.  The  Judge  had  the  un- 
doubted right  to  disregard  the  verdict  or 
special  findings,  or  consider  them  in  whole 
or  in  part,  or  determine  for  hliiaelf  the  si)e- 
ctal  Issues  submitted,  as  he  chose.  "It  was 
therefore  a  proper  exercise  of  authority  for 
the  Judge  In  this  case  to  examine  the  evidence 
In  the  case  for  himself  and  determine  the 
questions  at  issue  between  the  parties  ac- 
cording to  the  weight  of  evidence,  notwith- 
standing the  proceeillngs  taken  with  the  Jury 
and  the  verdict  returned;  and  having.  In 
exercise  of  that  authority,  made  and  filed  his 
written  decision,  in  which  the  facts  found 
corresponded  with  the  verdict  of  the  jury, 
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error  cannot  be  predicated  on  his  flndlnga,  If 
tbey  are  sustained  by  the  evidence,  notwith- 
standing the  previous  instructions  to  the 
Jury;  for,  having  the  right  to  disregard  the 
verdict,  be  had  also  the  right  to  disregard 
the  Instructions  to  the  jury  that  rendered  the 
verdict  It  Is  true  that  the  decision  of  the 
court  and  the  verdict  of  the  Jury  were  in 
harmony;  but  the  decision  of  the  court  Is 
the  Judgment  of  the  court,  and  this  judgment 
was  warranted  by  the  evidence  or  it  was  not 
If  it  was  not,  a  new  trial  should  be  granted. 
If  It  was,  it  cannot  lie  reversed,  except  upon 
other  grounds."  Sweetser  v.  Dobbins,  65  Cal. 
529,  4  Pac.  540;  Schneider  v.  Brown,  85  Cal. 
205,  24  Pac.  715;  Riley  v.  Martlnelll,  97  Cal. 
575,  ^  Pac.  579,  21  L.  R.  A.  33,  33  Am.  St 
Rep.  209. 

In  determining  the  question  before  us, 
however,  whether  the  finding  of  the  court  was 
warranted  by  the  evidence,  it  Is  important  to 
consider  what  constitutes  a  vein  or  lode.  It 
will  hardly  be  contended  that,  merely  because 
rock  is  broken,  crushed,  shotterod,  and  even 
fissured,  it  constitutes  a  vein  within  the  mean- 
ing of  the  laws  of  Congress.  All  miners  of 
any  experience,  as  well  as  men  of  scientific 
research,  know  that  such  occurrences  may  be 
found  in  the  most  barren  country.  Something 
more  is  necessary  to  dignify  that  kind  of 
material  with  the  character  of  a  vein  or 
lode.  The  material,  whatever  else  may  be 
its  condition,  must  be  metalliferous — ^must 
contain  some  kind  of  mineral  of  value,  so  as 
to  distinguish  It  from  the  country  rock;  and 
especially  Is  this  true  where  there  are  no 
well-defined  walls.  This  is  so  in  the  case  of 
a  contact  as  well  as  of  a  fissure.  Where  it 
is  barren  for  a  considerable  distance,  barren 
in  its  continuity,  It  Is  deprived  of  the  char- 
acter of  a  vein.  But  wherever  a  vein  has  at 
any  time  existed,  with  continuity  of  ore  which 
by  some  subsequent  convulsion  or  volcanic 
action  may  have  been  interrupted,  the  cliar- 
acter  of  the  vein  or  deposit  is  not  changed. 
Stevens  v.  Williams,  1  Mor.  Min.  Rep.  557. 
Fissure  veins  have  many  characteristics. 
They  are  the  fillings  of  fissures  or  openings 
of  the  country  rock,  of  all  kinds  of  rock  of 
all  ages,  contain  different  kinds  of  material, 
in  some  resjwcts  corresponding  with,  in  others 
differing  from,  the  country  rock;  the  most  com- 
mon material  being  quartz.  The  fissures  have 
selvages  and  slickensldes,  and  the  gangue 
material  is  generally  easily  distinguished 
from  the  country  rock.  Fissure  veins  are 
simple  or  banded,  according  to  structure  as 
to  minerals.  Some  continue  in  the  same 
direction;  others  are  irregular  and  change 
their  courses.  Some  have  a  continuity  of 
ore,  while  others  are  barren  In  places,  and 
still  others  are  faulted.  The  appellant,  as  we 
have  seen  from  the  testimony,  claims  the  vein 
in  dispute  Is  continuous  in  the  same  direc- 
tion; the  respondent  that  It  changes  its 
course  and  is  faulted.  The  books  tell  us  that 
veln-maklug  fissures  have  been  formed,  by 


contraction  on  drying,  as  In  argillaceon* 
stratum,  or  on  cooling  from  fusion,  or  from 
heat  attending  metamorphlsm;  by  subter- 
ranean movements,  pre-eminently  those  which 
have  attended  mountain  making;  by  the  dls< 
ruptlve  or  expansive  action  of  vapors  result- 
ing from  volcanic  action;  and  by  corroding 
vapors,  or  by  solutions  from  the  deep,  which 
sometimes  enlarge  the  fissure,  esi>eclally  where 
the  rock  Is  limestone.  Dana,  Manual  of  Geol- 
ogy. Fissures  formed  through  volcanic  ac- 
tion, and  enlarged  by  corroding  solationa 
and  vapors,  are  deep-seated,  and  frequently 
contain  large  cavities.  That  the  vein  in  ques- 
tion was  so  formed  by  such  action  and  solu- 
tions or  vapors  appears  from  the  testimony, 
as  we  have  already  observed.  It  will  be 
perceived  that  to  define  the  word  "vein," 
that  represents  a  thing  of  so  many  and  varied 
characteristics,  is  a  matter  attended  with 
difficulty.  Especially  Is  this  true  if  such 
definition,  in  view  of  the  statutes  which  deal 
with  mineral-bearing  veins  only,  is  to  convey 
an  accurate  Idea  of  the  thing  itself. 

Mr.  Justice  Field,  in  the  Eureka  Case.  4 
Sawy.  802,  Fed.  Cas.  No.  4,548,  said:  "It 
Is  difilcult  to  give  any  definition  of  the  term, 
as  understood  and  used  in  the  acts  of  Con- 
gress, which  will  not  be  subject  to  crlticisiiu. 
A  fissure  in  the  earth's  crust,  an  opening  In 
its  rocks  and  strata  made  by  some  force  of 
nature,  in  which  the  mineral  is  deposited, 
would  seem  to  be  essential  to  the  definition 
of  a  lode.  In  the  Judgment  of  geologists.  But 
to  the  practical  miner,  the  fissure  and  Its 
walls  are  only  of  Importance  as  indicating 
the  boundaries  within  which  he  may  look  for 
and  reasonably  expect  to  find  the  ore  he 
seeks.  A  continuous  body  of  mineralized 
rock,  lying  within  any  other  well-defined 
boundaries  on  the  earth's  surface  and  un- 
der it  would  equally  constitute,  in  his  eyes, 
a  lode.  We  are  of  opinion,  therefore,  that 
the  term  as  used  in  the  acts  of  Congress  is 
applicable  to  any  zone  or  belt  of  mineralized 
rock  lying  within  boundaries  clearly  separat- 
ing it  from  the  neighboring  rock."  In  Iron 
Silver  Min.  Co.  v.  Cheeeman,  116  U.  S.  529, 
6  Sup.  Ct.  481,  29  L.  Ed.  712,  the  Supreme 
Court  of  the  United  States  adopted  a  defi- 
nition of  vein  given  by  Mr.  Justice  Hallett 
In  the  same  case,  as  follows:  "To  determine 
whether  a  lode  or  vein  exists,  it  is  neces- 
sary to  define  those  terms;  and,  as  to  that 
It  Is  enough  to  say  that  a  lode  or  vein  Is  a 
body  of  mineral,  or  mineral-bearing  rock, 
within  defined  boundaries  in  the  general 
mass  of  the  mountain.  In  this  definition  the 
elements  are  the  body  of  mineral  or  mineral- 
bearing  rock  and  the  boundaries.  With 
either  of  these  things  well  established,  very 
slight  evidence  may  be  accepted  as  to  the 
existence  of  the  other.  A  body  of  mineral  or 
mineral-bearing  rock  in  the  general  mass  of 
the  mountain,  so  far  as  it  may  continue  un- 
broken and  without  interruption,  may  Vie 
regarded  as  a  lode,  whatever  the  boundaries 
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may  be.  In  the  existence  of  such  body,  and 
to  the  extent  of  It,  boundaries  are  Implied. 
On  the  other  hand,  vith  well-defined  bound- 
aries, very  slight  evidence  of  ore  within 
such  boundaries  will  prove  the  existence  of  a 
lode.  Such  boundaries  constitute  a  fissure, 
and  if  In  such  fissure  ore  is  found,  al- 
though at  considerable  Intervals  and  In 
small  quantities,  it  is  called  a  lode  or  vein." 
So,  In  United  States  v.  Iron  Sliver  Mln.  Co., 
128  U.  S.  673,  9  Suj).  Ct  1»5.  82  L.  Ed.  571, 
Mr.  Justice  Field  said:  "By  'veins  or  lodes,' 
as  here  used,  are  meant  lines  or  aggregations 
of  metal  embedded  In  quartz  or  other  rock 
in  place.  The  terms  are  found  together 
In  the  statutes,  and  both  are  Intended  to  in- 
dicate the  presence  of  mineral  in  rock." 
Cheesman  v..  Shreeve  (O.  C.)  40  Fed.  787; 
Hyman  v.  Wheeler  (C.  C.)  29  Fed.  347; 
Leadville  Idin.  Ck>.  v.  Fitzgerald,  4  Mor.  Min. 
Rep.  380. 

In  all  these  definitions,  as  will  be  noticed, 
the  essential  elements  ol  a  vein  are  mineral 
or  mineral-bearing  rock  and  boundaries,  and 
no  doubt  that  when  one  of  these  elements  is 
well  established,  "very  slight  evidence  may 
be  accepted  as  to  the  existence  of  the  other." 
It  would  seem,  therefore,  that  where  one 
claims  extralateral  rights  under  the  acts  of 
Congress,  because  of  a  vein  existing  and  apex- 
ing  In  his  ground,  but  which  has  no  well-de- 
ilned  boundaries,  he,  when  his  claim  is  con- 
troverted, must,  in  order  to  exercise  such 
Hghts,  show  a  ledge  or  body  of  mineral  or 
mineral-bearing  rock  of  such  value  as  will 
dlstingniish  it  from  the  country  rock,  or  from 
the  general  mass  of  the  mountain.  The 
material  must  In  texture  and  value  be  such 
as  to  show  the  existence  of  a  vein,  and  the 
mere  fact,  as  has  been  stated,  or  proof  of  the 
fact,  that  the  rock  is  broken,  shattered,  and 
fissured,  and  mixed  with  calcareous  sub- 
stance, though  it  may  show  a  conglomerate 
mass,  does  not  establish,  in  the  sense  of  the 
statutes,  a  vein.  When,  however,  the  walls 
or  boundaries  are  well-defined,  the  vein  dif- 
ferentiated from  the  adjacent  country,  and 
the  kind  of  material  mentioned  constitutes 
the  filling,  evidence  of  slight  value  in  mineral 
will,  it  seems,  be  sufficient 

It  is  insisted  for  the  appellant,  however, 
that  "a  lode,  within  the  meaning  of  the  stat- 
ute. Is  whatever  the  miner  can  follow  with 
a  reasonable  expectation  of  finding  ore"; 
tbiit  though  he  sees  no  ore,  yet.  If  he  sees 
gangue  and  vein  matter,  he  discovers  the 
lo<le:  and  that  whatever  material  would  be 
sufficient  to  render  valid  a  location  thereon 
would  be  sufficient  evidence  of  apex  to  Justi- 
fy one  In  following  therefrom  downwards, 
beyond  the  side  lines  of  the  location,  in  the 
same  kind  of  material,  to  and  beneath  the 
surface  of  his  neighbor's  property.  We  do 
not  thus  interpret  the  Inw.  What  may  con- 
stitute a  sufficient  discovery  to  warrant  a  lo- 
cation of  a  claim  may  be  wholly  Inadequate 
to  Justify  the  locator  in  claiming  or  exer- 


cising any  rights  reserved  by  the  statutes. 
What  constitutes  a  discovery  that  will  vali- 
date a  location  Is  a  very  different  thing  from 
what  constitutes  an  apex,  to  which  attaches 
the  statutory  right  to  invade  the  possession 
of  and  appropriate  the  property  which  is 
presumed  to  belong  to  an  adjoining  owner. 
The  question  of  a  sufficient  discovery  of  a 
vein,  or  of  the  validity  of  a  notice  of  lo- 
cation, upon  which  the  cases  cited  by  the 
appellant  on  this  point  are  authority,  Is  sub- 
stnutially  different  from  one  relating  to  the 
continuity  of  a  vein  on  its  dip  from  the  aiiex, 
and  which  tests  the  rights  of  the  undisputed 
owner  of  the  surface  to  what  lies  under- 
neath and  within  his  own  boundaries.  It  Is 
the  object  and  policy  of  the  law  to  encourage 
the  prospector  and  miner  In  their  efforts  to 
discover  the  hidden  treasures  of  the  moun- 
tains, and  therefore,  as  between  conflicting 
loile  claimants,  the  law  Is  liberally  construed 
In  favor  of  the  senior  location;  but  where 
one  claims  what  prima  facie  belongs  to  his 
nelRhbor,  because  of  an  apex  In  the  claim- 
ant's location,  ii  more  rigid  rule  of  con- 
struction against  the  claimant  prevails,  ond, 
as  we  have  already  observed,  he  has  the  bur- 
den to  show,  not  merely  that  the  vein  on  Its 
dip  may  Include  the  ore  bodies  In  the  ad- 
joining ground,  but  that  in  fact  it  does  so 
include  them.  Until  he  establishes  such  fact 
beyond  reasonable  controversy,  he  has  no 
rights  outside  his  side  lines  In  another's 
ground.  "In  determining  what  constitutes 
such  a  discovery  as  will  satisfy  the  law  and 
form  the  basis  of  a  valid  mining  location,  we 
find,  as  in  the  case  of  the  definition  of  the 
terms  'lode*  or  'vein,'  that  the  tendency  of 
the  courts  Is  toward  marked  liberality  of  con- 
struction where  a  question  arises  between 
two  miners  who  have  located  claims  upon 
the  same  lode  or  within  the  same  surface 
boundaries,  and  toward  strict  rules  of  In- 
terpretation when  the  miner  asserts  rights  In 
property  which  either  prima  facie  belongs  to 
some  one  else  or  is  claimed  under  laws  other 
than  those  providing  for  the  disposition  of 
mineral  lands,  in  which  latter  case  the  rela- 
tive value  of  the  tract  Is  a  matter  directly 
In  Issue.  The  reason  for  this  is  obvious.  In 
the  case  where  two  miners  assert  rights  based 
upon  separate  alleged  discoveries  on  the  same 
vein,  neither  is  hampered  with  presumptions 
arising  from  a  prior  grant  of  the  tract  to 
overcome  which  strict  proof  Is  required.  In 
applying  a  liberal  rule  to  one  class  of  cases 
and  a  rigid  rule  to  another,  the  courts  Justify 
their  action  upon  the  theory  that  the  object  of 
each  section  of  the  Revised  Statutes,  and  the 
whole  policy  of  the  entire  law.  should  not 
be  overlooked."  1  Llndley  on  Mines  (2d  Ed.) 
i  336.  The  Supreme  Court  of  Montana,  in 
Fitzgerald  v.  Clark,  17  Mont  100,  42  Pac. 
273.  ,30  L.  R.  A.  80.3,  52  Am.  St  Rep.  665,  ob- 
served: "When  It  is  said  that  a  location  may 
be  sustained  by  the  discovery  of  mineral  de- 
posits of  such  value  as  to  nt  least  Justify 
the  exploration  of  the  lode  in  the  expectatloilk 
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of  finding  ore  suflSciently  valuable  to  "work, 
it  is  a  vety  different  question  from  telling 
a  jury  that  the  geological  fact  of  the  con- 
tinuity of  the  vein  to  a  certain  point  may  be 
determined  by  what  a  practical  miner  might 
do  In  looking  for  some  hoped-for  continuity. 
Migeon  V.  Mont.  Cent  Ry.  Co.,  77  Fed.  249, 
23  C.  C.  A.  156;  Bonner  v.  Melkle  (C.  C.)  82 
Fed.  697;  United  States  v.  Iron  Silver  Mln. 
Co.,  128  U.  S.  673,  9  Sup.  Ct.  195,  32  L.  Ed. 
571. 

Reverting  to  the  characteristic  of  a  vein  or 
lode,  appearing  from  the  deflnltlons  above 
quoted,  that  Its  filling  must  consist  of  a  body 
of  mineral  or  mineral-bearing  rock,  what 
value  such  material  should  contain  is  a  mat- 
ter not  devoid  of  difficulty,  and  no  standard 
of  value  applicable  to  all  such  cases  has  yet, 
and  probably  never  will  be,  devised.  It  must 
necessarily  depend  upon  the  characteristics  of 
the  district  or  country  In  which  the  vein  or 
lode.  In  any  particular  Instance  claimed  to 
exist,  is  located,  and  upon  the  character,  as  to 
boundaries,  of  the  vein  Itself.  If  the  country 
rock,  or  the  general  mass  of  the  mountain 
outside  of  the  limits  of  the  vein,  Is  wholly 
barren,  slight  values  of  the  vein  material, 
as  before  stated,  would  seem  to  satisfy  the 
law;  but  If,  on  the  other  hand,  the  rock  of 
the  district  generally  carries  values,  then 
undoubtedly  the  values  in  the  vein  material, 
where  the  boundaries  of  the  vein  are  not 
well  or  not  at  all  defined,  either  on  the  sur- 
face or  at  depth,  should  be  in  excess  of  those 
of  the  country  rock,  else  there  can  be  no  line 
of  demarkation,  nor,  where  the  rock  is  gen- 
erally broken,  shattered,  and  Assured,  any- 
thing to  separate  it  from  the  adjacent  country. 
Values,  therefore,  of  the  filling  of  a  vein, 
must  be  considered  with  special  reference 
to  the  district  where  the  vein  or  lode  Is 
found.  It  is  likewise  as  to  a  definition  of 
a  vein  or  lode.  In  Migeon  v.  Montana  Cent. 
Ry.  Co.,  77  Fed.  249,  23  C.  C.  A.  l.")C,  it 
was  said:  "The  definition  of  a  lode  must 
always  have  special  reference  to  tlie  forma- 
tion and  peculiar  characteristics  of  the  par- 
ticular district  In  which  the  lode  or  vein  is 
found."  Bonner  v.  Melkle,  sui)ra.  Now, 
weighing  and  considering  the  evidence,  which 
we  have  already  examined,  in  the  light  of 
the  foregoing  definitions,  adopted  and  an- 
nounced by  tlie  most  eminent  tribunal  In 
this  country,  and  bearing  In  mind  the  char- 
acteristics of  a  vein  to  which  we  have  ad- 
verted, the  conclusion  seems  mevitable  that 
no  vein  that  will  satisfy  the  demands  of  the 
law  has  been  shown  to  exist  north  of  the 
north  end  of  the  Cunningham  stojte,  or  north 
of  the  Silveropolis  south  en^  line  extended, 
within  the  limits  of  lot  38,  which  from  its 
apex  on  its  dip  extends  to  and  includes  the 
ore  bodies  in  question. 

Looking  again  at  the  surface  of  lot  38, 
through  the  evidence,  we  see,  it  Is  true,  out- 
side the  dykes,  broken,  shattered,  and  frac- 
tured  rocks,  seams   filled   with  calcite,   or 


calcareous  matter.  In  places  brecclated  ma- 
terial, and  stains  of  different  oxides  of  Iron 
and  occasionally  of  manganese;  but  what 
we  conceive  to  be  a  decided  preponderance 
of  the  evidence  shows  that  these  same  con- 
ditions of  the  ro<-k  and  earth  appear  In  the 
same  manner  and  to  about  the  same  extent 
throughout  the  limestone  area  north  of  that 
end  line,  except  In  the  vicinity  of  the  line 
of  stoping  and  of  the  dykes.  The  evidence 
respecting  the  surface,  considered  all  to- 
gether, conveys  the  Idea  that  generally  the 
portion  of  the  country  referred  to,  including 
lot  38  north  of  the  Cunnlngliam  stope,  pre- 
sents substantially  the  same  appearance,  ex- 
cept in  the  vicinity  of  the  dykes,  the  back 
fissure,  and  ore  bodies,  and  that  wherever  the 
rock  is  exposed,  by  erosion  or  otherwise, 
its  broken,  fractured,  and  seamed  condition 
Is  visible.  So,  as  we  have  seen  from  the  re- 
view of  the  evidence,  the  same  similarity  of 
appearances  and  conditions  of  rock  and  ma- 
terial exists  beneath  the  surface  on  the  vari- 
ous levels  in  both  mines.  In  fact,  we  feel 
warranted  in  the  conclusion  that  it  is  es- 
tablished by  the  overwhelming  weight  of  the 
evidence  that  the  easterly  portion  of  the 
Condon  tunnel;  the  northerly  portion  of  the 
Finn  tunnel  level,  including  both  of  its 
westerly  branches;  the  Grand  Central  200 
level,  from  Its  easterly  face  back  to  station 
T;  the  northerly  portion  of  the  Mammoth 
tunnel  level,  Including  the  three  westerly  or 
northwesterly  branches  and  the  Dago  raises; 
the  branch  westerly  from  station  106  on  the 
Mammoth  400.  and  the  Grand  Central  400 
level  from  Its  easterly  face  back  to  the 
winze;  the  workings  on  the  .500  level  from 
about  station  584  north;  the  northerly  work- 
ings on  the  Mammoth  COO  level.  Including  the 
east  and  west  cross-cut  from  station  643. 
and  the  new  cross-cut  running  westerly  from 
station  15  into  Silveropolis  ground;  the 
northerly  portion  of  the  Mammoth  700  level, 
including  the  long  connecting  cross-cut,  and 
the  Grand  Central  700  from  its  easterly  face 
back  to  station  22;  and  the  Tranter  drift  and 
northerly  workings  on  the  Mammoth  800 
level — are  all  outside  of  any  vein  such  as  the 
law  contemplates,  but  are  in  country  rock, 
except  Instances  where  such  workings  run 
along  or  cross  the  dykes  and  are  in  dyke  ma- 
terial. According  to  the  decided  preponder- 
ance of  the  evidence,  therefore,  even  though 
whatever  conflict  therein  exists  be  regarded  as 
relating  to  the  opinion  of  witnesses  merely, 
the  section  of  country  lying  west  of  the  west 
side  line,  or,  rather,  west  of  the  east  side  line, 
of  lot  38,  and  north  of  the  ore  bodies  cut  by 
the  plane  H-H.  or  lying  along  a  plane  drawn 
vertically  down  through  the  line  U-T,  or 
north  of  the  plane  E-B,  and  east  of  the  stop- 
ing along  and  In  the  direction  of  the  line 
T-S,  Is  practically  barren  of  mineral,  al- 
though the  rock,  in  general.  Is  much  broken, 
shattered,  and  fractured,  with  fissures  run- 
ning In  all  directions.    The  same 
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dition  of  tbat  section  of  ground  also  appears 
from  tbe  assays  of  the  samples  taken  from 
the  surface  and  tb'e  workings  at  deptb. 

It  is  tme,  tbe  appellant  claims  tbe  open 
cuts  and  tbe  workings  at  deptb  are  substan- 
tially all  in  vein  material;  but,  as  we  bare 
seen,  in  tbe  Judgment  of  tbe  appellant's  wit- 
nesses, broken,  shattered,  and  fisaured  lime- 
stone, or  crushed  and  breccia  ted  matter,  no 
matter  how  barren,  constitutes  vein  material, 
although  such  matter  and  conditions  exist, 
without  any  defined  boundaries,  many  him- 
dreds  of  feet  to  tbe  east  and  west  of  lot  38, 
In  fact  throughout  that  limestone  area,  so 
far  as  it  was  examined  by  witnesses,  and 
with  no  more  mineralization  than  Is  con- 
tained in  the  general  mass  of  tbe  mountain 
for  more  than  1,000  feet  to  the  east  and  west, 
or  through  tbe  limestone  belt  Is  it  not  dif- 
ficult to  perceive  bow  such  material,  in  the 
absence  of  both  a  hanging  and  foot  wall, 
can  be  regarded  as  a  vein?  Are  not  tbe 
essential  characteristics  of  a  vein  or  lode 
absolutely  wanting?  In  the  absence  of  the 
very  elements  which  constitute  a  vein,  as 
defined  by  tbe  highest  court  of  our  country, 
how  can  we  hold  a  vein  exists?  There  ap- 
pears to  be  no  mineralization  In  excess  of 
tbat  contained  in  tbe  country  rock;  tbe  ex- 
istence of  no  body  of  mineral  or  mineral- 
bearing  rock  In  any  opening  or  fissure  es- 
tablished. No  witness,  save  Mr.  Akers,  at- 
tempted to  locate  tbe  foot  wall  of  tbe  vein, 
and  he,  as  we  have  noticed,  at  but  one  place, 
about  20  feet  west  of  station  643  on  tbe 
600  level.  In  Judgment  only;  for  bis  evidence 
is  not  direct  or  satisfactory  as  to  the  fact. 
Several  witnesses  at  a  few  points  attempted 
to  fix  tbe  hanging  wall;  but  in  each  in- 
stance the  testimony  respecting  It  seems  to 
point  to  an  arbitrary  location,  for  the  fractur- 
ing, which  they  claim  to  be  tbe  limits  of  tbe 
vein,  extends  far  to  tbe  west  of  the  places 
pointed  to  as  tbe  banging  wall.  We  doubt  If 
the  most  careful  scrutiny  of  a  scientific  ex- 
pert on  mines  could,  from  the  description  of 
the  material  In  evidence,  locate  what.  In 
the  Judgment  of  those  witnesses.  Is  the 
hanging  wall.  It  seems  to  exist  In  opinion 
only.  Nor  does  the  fracturing  stop  at  the 
Grand  Central  ore  bodies.  It  is  shown  in 
evidence  to  extend,  at  least  as  far  west  as 
the  Grand  Central  shaft,  more  than  1,000 
feet  beyond  where  that  wall  was  attempted 
to  be  located.  No  court  would  be  Justified  in 
holding  tbat.  In  such  a  formation  as  this, 
the  limits  of  fracturing  constitute  tbe  limits 
of  the  vein.  Such  a  holding  would  be  alike 
unreasonable  and  Impracticable.  It  would 
convert  practically  all  tbat  whole  limestone 
area  into  a  vein — ^a  vein  thousands  of  feet 
wide,  tbe  like  of  which,  we  venture  to  say, 
no  geologist  or  miner  has  ever  known.  Even 
if  there  be  found  an  occasional  vugg  or  frag- 
ment of  ore,  yet,  where  it  is  disconnected 
from  any  ore  body  and  so  intermingled  with 
and  surrounded  by  country  rock  tbat  It  can- 


not be  regarded  as  continuous,  it  does  not 
mark  tbe  line  of  a  vein  or  lode,  within  the 
meaning  of  tbe  law.  Bunker  Ulll  &  S.  M.  & 
C.  Co.  V.  E.  St.  Ida.  M.  &  D.  Co.  (C.  C.)  134 
Fed.  208;  Cheesman  v.  Shreeve  (C.  C.)  40 
Fed.  787;  Iron  Silver  Mln.  Co.  v.  Cheesnian, 
116  U.  S.  .'>2»,  6  Sup.  Ct.  481,  20  L.  Ed.  712. 
Upon  very  careful  scrutiny  of  the  evidence, 
we  are  of  tbe  opinion  that  the  court  did  not 
err  in  rejecting  the  theory  tbat  tbe  limits  of 
fracturing  constituted  the  limits  of  tbe  vein, 
nor  in  boldlng  tbat  tbe  vein  existing  in  the 
south  end  of  lot  38  did  not  continue  in  tbat 
lot  north  of  tbe  north  end  of  the  Cuunlng- 
bam  stope.  Where,  then,  and  in  what  direc- 
tion, does  tbe  vein  proceed  on  its  strike  from 
tbat  stope,  and  where  are  its  boundaries  or 
limits?  Tbat  tbe  Mammoth  vein  was  form- 
ed by  replacement — by  replacing  the  lime- 
stone, molecule  for  molecule,  with  mineral 
through  the  thermal  and  chemical  waters,  or 
corroding  vairars  or  solutions,  ascending  from 
the  deep  through  the  fissure  or  series  of  fis- 
sures constituting  the  lode — and  tliat,  where 
the  ore  appears,  the  fissure  or  opening  was 
widened  and  large  cavities  created  and  filled 
with  ore,  through  metasomatic  action,  ap- 
pears manifest  from  the  evidence.  The  acid 
and  corrosive  solutions  acting  upon  the  lime- 
stone corroded  it  or  dissolved  it,  and  the 
limestone  thus  precipitated  the  ore  by  de- 
positing It  out  of  the  solutions.  Thus,  evi- 
dently, the  ore  bodies  were  built  up  particle 
by  particle  by  dissolving  tbe  limestone  and 
precipitating  the  ore,  or  by  replacing  the  lime- 
stone with  ore.  It  appears  in  evidence 
that  great  masses  of  ore  are  found  in  which 
the  original  bedding  planes  can  yet  be  traced, 
these  planes  not  having  been  obliterated  by 
tbe  metasomatic  change.  These  things  are 
not  denied  by  the  witnesses  for  tbe  appel- 
lant, but,  on  the  contrary,  its  leading  witness 
admits  that  there  are  evidences  of  metasom- 
atic change  in  the  Mammoth  vein,  although 
he  says  be  has  beard  or  read  of  no  mines  in 
limestone  where  tbe  process  of  replacement 
was  so  limited  as  In  those  mines.  It  also  ap- 
pears In  evidence,  as  has  been  observed,  tbat 
In  running  from  an  ore  body  Into  limestone 
anywhere  barren  rock  will  be  encountered 
within  a  few  inches  or  a  few  feet  of  the  ore. 
In  other  words,  tbe  limit  of  tbe  ore  every- 
where  is  practically  barren  rock  or  barren 
material.  This  clearly  appears  from  the 
testimony  of  Col.  Wall  and  of  Mr.  Loose. 
According  to  the  decided  weight  of  the 
evidence,  the  mineralization  practically 
ceases  everywhere  within  a  short  distance 
from  tbe  ore  bodies.  Tbe  vein  and  ore 
bodies,  going  northerly  from  the  Mammoth 
shaft,  rarely  reach  a  width  of  100  feet.  This 
condition  of  things  exists  all  along  tbe  fis- 
sure northerly  through  the  great  ore  bodies 
to  tbe  Cunningham  stope,  thence  through  the 
ore  bodies  In  the  direction  of  the  lines  U-T 
and  T-S.  It  is  the  same  on  each  side  of 
where  tbe  vein  passes  through  the  dyke,  and 
the  country  in  the  T(j^^^  ^ft^  the  dykea, 
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where  the  vein  penetrates  them,  Is  very  much 
crushed  and  shattered.  The  direction  of  the 
ore  channel  and  ore  bodies  will  readily  be  ob- 
served from  the  diagrams.  It  will  be  noticed 
that  the  ore  channel,  although  irregular  and 
changing  its  course  at  the  Cunningham  stope 
and  at  the  Bradley-Consort  line,  la  continu- 
ous clear  through  from  the  Mammoth  shaft 
to  north  of  the  Butterfly  stope,  a  distance  of 
more  than  2,000  feet,  and  more  than  1,400 
feet,  as  we  have  seen  before.  In  the  north- 
westerly direction  from  the  Cunningham 
stope,  and  doubtless  the  course  of  a  vein  lon- 
gitudinally, as  It  passes  through  the  country, 
is  Its  strike.  That  the  vein  has  well-deflned 
boundaries  and  strike  from  the  south  end  Hue 
of  lot  38  to  the  north  end  of  that  stope,  a  dis- 
tance of  about  700  feet.  Is  not  controx-erted ; 
but  from  there  on  In  the  northwesterly  direc- 
tion, although  the  same  conditions  continue 
to  exist,  the  appellant  insists  that  the  ore 
bodies  are  on  the  dip,  and  not  on  the  strike, 
of  the  vein.  But  why  not  on  the  strike? 
What  facts  are  there  established  by  the  evi- 
dence that  show  the  ore  bodies  on  the  dip 
and  not  on  the  strike?  We  must  confess  our 
inability,  upon  most  careful  scrutiny  of  the 
mass  of  evidence,  to  find  anything  to  warrant 
us  in  sustaining  the  contention  of  the  api>el- 
lant.  The  character  of  the  fissure,  the  pro- 
cesses that  evidently  controlled  in  the  deposi- 
tion of  the  ore,  the  characteristics  of  the  vein 
where  It  is  not  In  dispute  and  those  where  It 
Is  In  dispute,  Including  the  continuity  of  the 
ore  in  the  line  of  the  channel,  the  barrenness 
of  the  rock  as  you  recede  from  the  ore,  the 
dip  of  the  vein  and  of  the  back  fissure,  yet 
to  be  adverted  to,  the  similarity  of  the  earth 
and  rock  throughout  the  limestone  area  out- 
side of  the  ore  bodies  and  dykes,  some  promi- 
nent geological  features  yet  to  be  noticed,  all 
militate  against  the  contention  and  point  un- 
erringly, it  seems,  to  the  line  marked  by  the 
ore  channel  as  the  location  and  strike  of  the 
vein,  and  to  the  limits  of  the  deposition  of  ore 
as  the  limits  of  the  vein. 

Reverting  to  the  geological  features,  Just 
mentioned  and  before  referred  to,  we  will 
first  notice  the  dip  of  the  vein  and  back 
fissure,  and  here  the  appellant  in  Its  conten- 
tion encounters  a  serious  obstacle;  for  In 
vain  will  the  record  be  searched  for  a  degree 
of  Inclination  that  would  carry  a  vein  from 
lot  38  to  the  ore  bodies  In  dispute.  The  vein 
and  ore  bodies,  wherever  explored,  occupy 
almost  a  vertical  position.  As  we  have  shown 
by  a  review  of  the  evidence,  at  the  Mam- 
moth shaft  the  vein  and  ore  go  to  the  deep 
so  nearly  vertical  that  on  the  1.900  level,  a 
distance  of  1.800  feet,  the  westing  Is  but  100 
feet,  and  the  dip  over  80°  from  the  horizontal. 
The  dip  of  the  back  fissure  Is  shown  to  be 
about  the  same  from  the  Finn  tunnel  to  the 
800  level,  a  distance  of  688  feet;  the  Finn 
tunnel  being  02  feet,  and  the  800  level  135, 
west  of  the  west  side  line  of  lot  38,  making 
a  westing  of  but  43  feet  and  a  dip  of  86%  ° 
So  we  have  seen  that,  on  the  Grand  Central 
side,  from  top  of  the  winze  on  the  400  do?vn 


to  the  1,000  level,  the  dip  is  82*  from  the 
horizontal,  and  that  along  the  line  U-T. 
where  the  ore  bodies  in  dispute  occur,  the 
dip  is  75°  to  80°  degrees  from  the  horizontal. 
Now,  considering  the  dip  of  the  veins,  as  thus 
shown  In  both  mines,  in  connection  with  the 
long  distance,  apparent  from  the  surface 
maps,  Intervening  between  the  west  side 
line  of  lot  38  and  the  ore  bodies  and  vein 
on  the  Grand  Central  side,  is  It  not  clear, 
without  further  demonstration,  that  no  dip 
Is  shown  that  could  carry  a  vein  from  lot  38 
to  the  controverted  ore  bodies  and  vein  in 
the  Grand  Central  mine?  Such  certainly 
seems  to  be  the  fact  under  the  proof.  But 
Mr.  Earnshaw,  one  of  the  appellant's  wit- 
nesses. It  Is  claimed,  followed  the  vein  from 
the  Condon  tunnel,  through  the  Condon  winze 
and  other  openings,  down  to  the  800  level. 
While  It  no  doubt  la  true  that  he  went  down 
through  the  various  openings,  aa  he  says,  con- 
sisting of  winzes,  raises,  and  drifts,  to  that 
level,  still  that  does  not  show  a  tracing  of 
a  vein  apexing  In  lot  38  on  Its  dip  to  the 
ore  in  controversy.  The  Condon  winze  and 
other  openings  to  which  be  refers.  Including 
the  Betsy  stope,  as  has  already  been  shown, 
are  In  or  connected  with  the  back  fissure, 
which  extends  north  from  the  Cunningham 
stope;  and  the  ore  bodies  in  controversy 
manifestly  are  not  In  that  fissure,  and  con- 
sequently such  tracing  shows  no  continuity 
of  a  vein,  on  its  dip,  that  Includes  t'sem. 

The  back  Assure  Is  a  geological  feature  of 
much  iuiportunce.  Mr.  Akers,  as  previously 
shown,  states  that  the  main  vein  forks,  on 
the  400  level,  north  of  the  south  end  line 
of  the  Golden  King  claim,  and  the  easterly 
portion  continues  northerly  on  the  east  side 
of  the  dyke.  If  this  be  true,  then  this  fork 
must  constitute  the  back  fissure,  which  ap- 
pears to  be  featlieriug  out  north  of  the  Retsy 
stope  near  the  1,100-foot  line.  Through  this 
fls.sure  the  Betsy  stope  and  the  various  open- 
hips  mentioned  are  connected  with  the  main 
vein  at  or  near  the  Cunningham  stojie,  and 
doubtless  form  a  part  of  it.  It  is  clear,  from 
the  testimony  and  maps  or  diagrams,  that 
practically  all  the  ore,  north  of  the  Sil- 
veropolis  south  end  line  extended,  which  has 
been  referred  to  In  evidence,  was  either  In  or 
connected  with  the  back  fissure,  or  was  In 
the  broken  and  crushed  country  In  the  vicini- 
ty of  the  junction  of  the  dykes,  and  where 
the  fork,  which  Mr.  Akers  says  diverges  to 
the  northwest,  passes  through  the  dykes. 
The  Betsy  stope  is  admittedly  in  the  back 
fissure,  north  of  that  end  Hue,  on  the  east 
side  of  the  Finn  dyke,  and  the  great  Klondyke 
stope  is  immediately  west  and  to  the  south 
of  the  Betsy  stope  in  the  crushed  country 
referred  to.  That  the  various  ore  deposits. 
Including  those  stoiies  found  Immediately  to 
the  north  and  south  of  the  main  ore  channel, 
were  made  by  the  mineral  solutions  rising 
through  the  main  fissure,  we  entertain  little 
doubt.  This  position  Is  supported  by  the  fact 
that,  as  one  proceeds  north  or  south  from 
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the  ore  channel  In  that  vicinity  a  compara- 
tively short  distance,  the  ore  depositions 
cease.  Nowhere  in  that  ground,  so  far  as 
shown,  has  ore  In  considerable  quantities 
been  found  remote  from  and  disconnected 
with  the  main  ore  channel.  So  in  the  same 
way  may  be  accounted  for  and  explained  the 
splitting  of  the  vein,  and  the  westerly  branch 
passing  through  the  Finn  dylce,  which  the 
appellant  claims  occurred  between  the  300 
and  400  levels,  and  about  the  80-foot  level 
on  the  plane  H-H.  Whatever  appearances 
of  ore  may  exist  there,  they  were  doubtless 
caused  by  the  dynamic  disturbance  in  the 
formation  of  the  fissure,  the  breaking  thi-tiugh 
the  dyke,  and  the  ore  depositing  solutions 
or  vapors ;  for  nowhere  else  along  the  dyke, 
so  far  as  appears  from  the  evidence,  has  there 
been  discovered  a  similar  occurrence.  It  will 
he  observed  that  the  only  place  where  ore 
in  any  considerable  quantity  and  unmis- 
takable vein  matter  are  found  In  connection 
with  the  dykes  is  In  the  Immediate  vicinity 
of  the  ore  channel  where  it  passes  through 
them.  Tet,  if  the  appellant's  theory  that 
the  vein  passes  through  the  Finn  dyke  on  its 
dip  were  well  founded,  we  would  expect  to 
find  evidences  of  it  passing  through  it  at 
other  points  along  its  strike.  It  seems  per- 
fectly intelligible  that,  when  the  mineral- 
bearing  solutions  ascended  from  the  deep 
and  circulated  through  the  main  Assure  or 
series  of  Assures,  they  were,  by  pressure  or 
other  of  nature's  processes,  forced  through 
the  crushed  and  shattered  rock  and  loose 
brecciated  material,  and  that  by  metasomatic 
action  of  the  solutions  the  mineral  was  de- 
posited as  far  as  the  rock  or  material  was 
thus  physically  prepared  for  the  passage  of 
those  solutions.  The  evidence  shows  that  the 
rock,  at  the  Junction  of  the  dykes  and  where 
the  vein  passed  through  them,  was  so  pre- 
pared, and  this  accounts  for  the  strong 
mlneralizatloa  in  that  vicinity,  and  for  large 
ore  bodies,  in  places,  like  those  of  the  Betsy 
and  Klondyke  slopes,  leading  out  from  the 
main  Assure  or  ore  channel. 

The  appellant  contends,  however,  that  the 
rein  from  the  Cunningham  stope  to  the 
Bradley-Consort  line  cannot  be  on  its  strike, 
because  along  the  line  U-T  the  vein  is  not 
coursing  on  a  horizontal  plane,  but  is  de- 
scending at  an  angle  of  about  70'  from  the 
horizontal.  Answering  this  contention,  the 
respondent  insists  that  the  downward  course 
of  the  ore  from  the  Cunningham  stope,  in 
the  direction  of  the  line  U-T,  is  due  to 
faults,  along  the  dykes  or  breaks,  by  which 
the  country,  on  the  hanging  wall  side  of  the 
Finn  dyke,  has  been  successively  dropped 
and  the  vein  thereby  faulted.  This  leads  to 
a  consideration  of  one  of  the  most  interest- 
ing and  slgniAcant  geological  features  dis- 
closed by  the  evidence,  although  frequent 
reference  thereto  has  airead.v  l)een  made 
throughout  the  discussion  herein.  We  con- 
cur with  witnesses  In  the  criticism  that  the 
word  "dj'ke,"  applied  either  to  the  Finn  or 


Coates  occurrence.  Is  not  an  appropriate 
term.  It  Is  an  Inappropriate  name,  applied 
to  what  might  with  propriety  be  termed  a 
faulting  fracture.  Those  occurrences  are 
not  Intrusions  of  igneous  rocks  or  matter 
between  sedimentary  iieds,  characteristic  of 
dykes;  but,  according  to  the  testimony,  the 
fractures  are  Ailed  with  minute  angular 
fragments  of  sedimentary  bed  rock — limestone 
and  clay — brecciated  material,  in  places,  re- 
cemented  with  calcite.  The  term  "dyke," 
how^ever,  having  been  employed  in  the  record 
and  briefs,  has  t>een  and  will  l>e  retained  here- 
in for  convenience  in  referring  to  either  of 
the  fractures. 

The  Finn  dyke  has  a  course  N.  about  15' 
to  20°  E.,  and  the  appellant  claims  the  foot 
wall  of  the  dyke  is  coincident  with  the  hang- 
ing wall  of  the  vein  in  controversy;  but,  aa 
we  have  seen,  no  vein  has  been  established 
along  the  dyke,  except  the  back  Assure,  which 
seems  lb  fade  out  near  the  1,100-foot  line. 
The  Coates  dyke  courses  nearly  north  and 
south  with  a  dip  almost  vertical — a  little 
Inclined  to  the  west  The  Finn  has  a  dip 
to  the  west  of  80°  to  85'  from  the  horizontal, 
and  is  Irregular  in  width,  ranging  from  15 
to  40  or  CO  feet,  and  where  it  unites  with 
the  Coates  dyke  the  lime  breccia  is  probably 
120  to  125  feet  wide.  On  the  different  levels 
the  two  dykes  are  close  together.  Their 
junction  is  practically  vertically  under  the 
south  end  line  of  the  Siiveropoiis  claim,  al- 
though it  sometimes  varies  to  100  feet  to  the 
south.  At  or  near  this  Junction,  practically 
on  the  line  T-U,  the  vein  and  ore,  as  we  have 
■eeo,  pass,  the  reqmndent  claims  on  the 
strike,  the  appellant  on  the  dip,  through  the 
dykes.  The  Finn  dyke  marks  the  bound- 
ary l)etween  two  great  maases  or  beds  of 
Assured  lime  rocks — vast  geological  blocks. 
The  indications  disclosed  by  the  evidence  are 
that  it  has  grown  wider  with  successive 
movements,  through  succeeding  ages,  and 
that  It  is  confined  to  the  limestone.  There 
appears  to  be  nothing  to  indicate  that  it  ex- 
tends deeper  into  the  earth  than  the  lime- 
stone, if  so  deep ;  there  being  no  indication  of 
disruption  or  expansive  action  of  vapors  or 
of  corroding  solutions  resulting  from  volcanic 
action,  except  In  the  locality  where  the  vein 
passes  through  it.  In  places  the  particles 
composing  the  Ailing  of  the  fracture  are  re- 
cemented,  and  In  others  the  material  is 
crushed  and  loose,  especially  so  at  and  in 
the  vicinity  of  the  Junction,  and  where  the 
vein  penetrates  the  breaks.  Kxcept  where 
the  ore  channel  passes  through  them,  tlie 
dykes  are  not  mineralized.  That  they  were 
originally  formed  premlneral,  and  that  there 
has  been  a  faulting  of  the  country  along  the 
Finn  break,  wltne.s8es  on  both  sides  appear 
to  agree.  They  also  agree  that  there  were 
subsequent  movements  which  resulted  In 
further  crashing  and  grinding  up  the  material 
of  the  dyke,  and  In  either  raising  the  foot 
wall  country,  along  the  course  of  the  break, 
or  dropping  the  hanging  wall  countiT,  Tpste^ 
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Is  a  disagreement  among  the  witnesses,  how- 
ever, as  to  whether  the  faulting  occurred 
anterior  or  subsequent  to  the  formation  of 
the  vein  and  ore  bodies.  In  the  opinions  of 
the  expert  witnesses  for  the  resiwudent  the 
faulting  occurred  8ubse<iuent  to  the  deposi- 
tion of  the  mineral,  and  resulted  lu  a  dislo- 
cation and  dropping  of  the  ore  bodies,  on 
the  west  side  of  the  Finn  dylje,  to  a  posi- 
tion down  anywhere  to  400  feet  below  that 
occupied  before  the  faulting  took  place. 
While  In  the  Judgment  of  the  witnesses  for 
the  defense  the  faulting  was  premlneral,  the 
appellant's  leading  experts  admit,  not  only 
that  subsequent  to  the  formation  of  the  dyke 
movements  occurred  along  the  break  result- 
ing in  faults,  but  Mr.  Akers  says  he  would 
expect  the  faulting  to  be  considerably  over 
50  and  possibly  several  hundred  feet;  but 
whether  the  throw  was  up  or  down,  in  his 
opinion,  could  not  be  determined.  There  are 
ludlcations  disclosed  by  the  testimony,  how- 
ever, that  strongly  tend  to  show  that  the 
throw,  or  possibly  a  succession  of  throws, 
were  down  and  not  up.  Such  are  the  Indi- 
cations near  the  southerly  end  of  the  drift, 
running  south  along  the  dyke  on  the  400  level, 
at  station  4011,  where  Mr.  Tyler  says  ore, 
slight  in  quantity,  was  found  In  broken  and 
shattered  material,  and  had  the  appearance 
of  having  been  dragged  down  from  the  ore 
bodies  above.  Dr.  Talmage  says  low-grade 
ore  occurred  at  that  station  on  the  surface 
of  fractured  pieces  of  limestone,  and  that 
there  is  evidence  of  movement  producing 
typical  sllckensides.  Similar  conditions  ap- 
pear on  the  500  level  between  stations  622 
and  622b,  and  on  the  700  level,  where  Mr. 
Tyler  says  the  ore  had  not  gotten  entirely 
through  the  dyke,  was  In  a  broken  condition, 
and  indicated  that  it  was  mixed  up  with  the 
dyke  material,  showing  more  or  less  transla- 
tion. There  Is  also  testimony  showing  that, 
where  the  vein  went  through  the  dyke,  the 
ore  was  crusheil,  loose,  oxidized,  and  rarely 
recemented.  Evidently  the  dyke  grew  wider, 
and  its  material  became  more  crushed  and 
powdered,  with  each  successive  movement  of 
the  mountain  masses  along  the  original  line 
of  fracture,  and  the  conditions  shown  by  the 
evidence  to  exist  fairly  indicate,  not  only 
that  faulting  occurred  along  the  line  of 
break  since  the  deposition  of  mineral,  but 
that  the  banging  wall  side.  Including  the  ore 
bodies  west  of  the  dyke,  was  successively 
dropped  to  a  greater  or  less  extent,  thereby 
changing  the  relative  elevations  of  the  ore 
bodies  existing  east  and  west  of  the  dykes. 
The  difference  in  the  elevations  of  the  ore 
bodies  would  likewise  be  largely  accounted 
for  if  the  foot  wall  country  was  raised,  and 
the  hanging  wall  country  not  depressed.  The 
importance  of  this  most  significant  geologi- 
cal feature  in  the  consideration  of  these  vex- 
ed questions  Is  thus  apparent;  for,  If  the 
difference  in  the  elevation  of  the  ore  bodies 
be  accounted  for  by  a  depression  of  the  hang- 
ing wall  or  raising  of  the  foot  wall  country, 


and  we  think  the  conclusion  that  one  or 
the  other  of  these  throws  occnri-ed  is  but  a 
logical  and  reasonable  deduction  from  the 
Indications  in  evidence,  then  it  Is  too  clear 
for  argument  that  no  dip  of  a  vein  has  been 
shown  which  could  possibly  extend  from 
an  apex  in  Munimotb  ground,  north  of  the 
Silveropolis  south  end  line  extended,  and 
intercept  the  ore  bodies  in  dispute. 

The  position  that  faulting  occurred  after 
the  deposition  of  ore.  and  that  the  vein  was 
faulted,  obscured,  practically  lost,  by  the 
movements  along  the  dyke,  is  also  in  har- 
mony with  the  conduct  of  the  appellant 
during  all  the  years  of  operation  In  the  mine; 
for  while,  many  years  ago,  the  Cunningham 
stope  was  worked  down  to  the  300  and  the 
Betsy  down  to  the  500  level,  both  stopes 
lying  immediately  east  of  the  Finn  break, 
the  great  Kloudyke  stope,  on  the  400  level, 
lying  Immediately  west  of  the  Betsy  stope 
but  a  little  farther  south,  in  the  cruslied  ma- 
terial of  the  breaks,  was  not  disturbed  un- 
til a  comparatively  short  time  before  the 
commencement  of  this  litigation.  It  is  true, 
several  of  appellant's  witnesses  say  there  is 
continuous  ore  from  the  Betsy  and  Cunning- 
ham stopes  to  the  Klondyke,  and  that  the 
latter  stope  was  not  worked  at  the  time  of 
operations  in  the  former  8toi>es  because  the 
ground  was  considered  dangerous;  but  Is 
that  the  real  reason  why  the  operations  were 
not  extended  to  that  vast  ore  body?  Was 
not  the  ground,  when  that  ore  body  was  in 
fact  discovered  and  the  ore  extracted.  Just 
as  dangerous  as  during  all  the  years  from  the 
time  of  the  operations  in  the  Cunningham 
and  Betay  stopes?  Is  it  not  a  reasonable  in- 
ference, from  the  circumstances,  that  the 
faulting  of  the  country  along  the  Finn  dyke 
and  the  consequent  dislocation  of  the  vein, 
had  so  obscured  the  ore  that  it  never,  during 
that  long  period  of  time  from  the  oi>eratlon3 
in  the  other  stopes  mitil  after  the  discovery 
of  the  ore  to  the  west  by  the  rcsiwudeut, 
occurred  to  the  operators  of  the  Mammoth 
mine  or  to  its  experienced  miners  that  ore 
existed  west  of  the  dyke?  It  does  seem  un- 
reasonable that  an  Intelligent  nianagenicut 
would  permit  this  vast  deposit  of  ore  to  re- 
main unexplored,  untouched  for  so  many 
years,  the  very  time  during  which  the  shaft 
was  being  pushed  to  the  depths  far  below, 
and  the  mountain  masses,  on  various  levels, 
punctured  with  drifts  and  cross-cuts  in 
search  for  ore,  if  it  had  known  or  believed 
that  ore  existed  west  of  the  dyke.  We  are 
impelled  to  the  conclusion  that,  with  all  the 
developments,  the  Mammoth  operators  enter- 
tained no  thought  that  ore  existed  In  that 
vicinity  until  after  the  discoveries  made  by 
the  respondent  within  Its  territory.  Nor  is 
it  shown  that  before  such  discovery  It  ever 
occurred  to  the  management  of  the  appellant, 
or  to  any  of  its  agents,  that  an  apex  and 
vein  existed  in  lot  38,  north  of  the  Cunning- 
ham stope  or  of  the  Sllvei-oix>liR  south  end 
line  extended,  which,  or  any  part  of  wlileh, 
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on  its  dip,  passed  through  the  dyke  and  con* 
tinned  down  In  ore  west  of  the  break. 

To  further  show  the  improbability  of  the 
existence  of  such  a  vein,  take  the  circum- 
stance that  the  two  lines,  the  line  of  apex, 
claimed  by  the  appellant  to  continue  parallel 
with  the  side  lines  of  lot  38,  or  N.  about  18' 
E.,  and  the  line  of  stoping,  from  the  Silver- 
opolis  south  end  line  extended,  running  N. 
10°  to  15°  W.,  which,  proceeding  north,  are 
constantly  diverging;  could  it  be  claimed, 
with  any  degree  of  plausibility,  that,  after 
a  point  had  been  reached  where  the  diver- 
gence had  resulted  In  a  distance  of  a  mile  or 
more  between  the  lines,  that  a  vein  extend- 
ing from  that  line  of  apex,  on  its  dip,  yet  In- 
tercepted any  ore  that  might  exist,  at  such 
northern  point,  on  the  Grand  Central  400, 
or  500,  or  lower  levels  extended?  Surely 
there  is  not.  In  this  voluminous  record,  even 
In  the  most  extravagant  statements  of  wit- 
nesses as  to  what  constitutes  a  vein,  any  testi- 
mony showing  a  dip  of  any  vein,  or  even  of  a 
bedding  plane,  which  would  make  such  a  thing 
possible.  Outside  of  this  circumstance  and  the 
fact  that  ail  the  prominent  geological  features, 
as  we  have  seen,  point  with  entire  unanimity 
to  the  location  of  the  Mammoth  vein,  on  its 
strike,  as  being  practically  as  represented  by 
the  stoping  along  the  lines  W-U,  U-T,  and 
T-8,  and  Indicating  that  the  vein  passed 
through  the  dykes  on  its  strike  and  not  on 
Its  dip,  there  is  yet  another  circumstance 
tending  to  show  that  such  is  the  location  and 
strike  of  the  vein;  and  that  Is,  that  on  the 
Mammoth  side  the  production  of  ore  has  been 
nearly  all  from  the  vein  south  of  the  north 
end  of  the  Betsy  stope,  having  yielded  in  div- 
idends more  than  $1,000,000  and  for  expenses 
about  four-fifths  of  that  sum,  while  on  the 
Grand  Central  side  the  ores  marketed 
amounted  to  more  than  $1,800,000  and  those 
developed  at  the  time  of  this  trial  and  yet 
remaining  in  the  mine  to  $600,000,  showing 
by  comparison  that  the  vein  retains  its 
great  producing  character  throughout  its 
northerly  and  northwesterly  course  for  a  dis- 
tance of  nearly  half  a  mile.  Thus,  upon  care- 
ful review  and  extended  discussion  of  the 
testimony  relating  to  the  underground  work- 
ings and  explorations,  and  upon  deliberate 
consideration  of  the  main  geological  features 
disclosed  by  the  evidence,  it  seems  clear  that 
this  great  ore  channel  was  formed  by  the 
mineral  solutions  from  the  deep  coursing 
through  a  fissure  or  series  of  fissures,  deflect- 
ed from  a  northerly  course  at  the  Cunning- 
ham stope  to  a  northwesterly  course,  and 
then  again,  near  the  Bradley-Consort  line, 
to  a  more  northerly  course;  that  the  channel 
and  deponition  of  ore  along  Its  entire  length 
resulted  from  the  same  causes  and  the  same 
processes  of  nature;  that  the  vein  passed 
through  the  dykes  on  its  strike  and  was 
faulted;  and  that  the  ore  bodies  in  contro- 
versy are  on  its  strike,  and  not  on  its  dip, 
and  l)elong  to  the  owners  of  the  SIlTPropolis 
and  Consort  mining  claims.    It  follows  in- 


f  evltably  that  the  findings  of  the  court  were 
but  proper  deductions  from  the  proof,  and, 
being  sustained  by  the  great  weight  of  the 
evidence  respecting  both  the  surface  and 
underground  workings,  this  Judgment  must 
be  affirmed,  unless  there  was  error  in  the  re- 
fusal to  permit  the  filing  of  the  proposed 
amendment  to  the  counterclaim,  and  the 
proposed  original  counterclaim,  in  each  of 
which  it  was  alleged  that  the  vein  departed 
from  lot  38  as  found  by  the  court,  but  that 
It  passed  Into  and  continued  at  Its  apex  and 
on  its  strike  in  the  Golden  King  and  Brad- 
ley mining  claims. 

In  passing  to  this  branch  of  the  cai^e.  It 
may  be  observed  that  the  offer  to  amend  the 
pleadings  was  occasioned  by  the  action  of  the 
trial  Judge  in  filing  a  written  opinion  in  the 
cause,  aside  from  the  findings,  wherein, 
among  other  things,  he  said:  "My  conclusion 
Is  that  there  are  two  veins  In  the  Mammoth 
ground,  one  running  from  the  abaft  out  north, 
and  extending  as  far  as  the  1,700-foot  line 
at  least,  and  the  other  to  the  east.  North  of 
the  extended  south  end  line  of  the  Silver- 
opolis  these  two  lodes  come  so  close  together 
that  the  ores  from  one  have  mingled  with  the 
ore  from  the  other  and  destroyed  the  line  of 
demarkatlon  between  them  above  the  80-foot 
level,  so  that  the  top  of  the  back  vein,  apex- 
ing  in  the  Bradley  and  Golden  King,  as  Is 
practically  conceded,  is  the  top  of  the  front 
vein.  But  the  front  vein,  as  I  have  already 
stated,  extends  no  farther  north  than  the 
station  marked  427  on  the  map  of  the  400-foot 
level."  It  would  seem  almost  needless  to  say 
that,  if  this  conclusion  of  the  Judge  and  some 
of  the  views  expressed  In  his  opinion  were 
sustained  by  the  evidence,  his  refusal  to  per- 
mit the  amendment  to  be  filed  would  unques- 
tionably have  been  a  gross  abuse  of  dis- 
cretion and  reversible  error ;  for,  with  a  Judg- 
ment In  this  suit  in  favor  of  the  respondent, 
It  would  be  idle  to  say,  as  was  said  in  his 
opinion,  that  "in  a  proi)er  proceeding  the  de- 
fendant should  be  decreed  to  be  the  owner 
of  the  ore  bodies  In  dispute  under  the  Silver- 
opolis  and  Consort  mining  claims."  This  suit 
was  Itself  "a  proper  proceeding"  in  which 
to  determine  and  adjust  the  rights  of  the  re- 
spective parties  to  those  ore  bodies,  and  a 
final  Judgment  herein  would  undoubtedly  be 
a  bar  to  another  suit  between  the  same  par- 
ties involving  the  same  subject-matter.  Can 
it  be  doubted  that  the  affirmance  of  this 
Judgment  will  bar  another  action  involving 
the  same  controversy  between  these  parties? 
Certainly  this  decision  will  become  the  law 
of  the  case,  and  will  prevent  further  litiga- 
tion as  to  any  matter  adjudicated  herein. 
If,  however,  there  were  any  evidence  to 
support  or  Justify  the  expressions  of  the 
Judge — evidence  to  the  effect  that  there  were 
two  veins,  one  of  which  apexed  In  the 
Golden  King  and  Bradley  claims,  and  on  its 
dip  included  the  ore  bodies  in  dispute — then 
the  amendment  should  have  been  allowed, 
not  because  of  his  opinion, .but  beca«^  o^ 
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variance  between  tbe  pleadings  and  the  proof. 
But,  as  may  be  seen  from  the  review  and  dis- 
cussion of  the  evidence  on  the  other  branch 
of  the  case,  there  Is  no  proof  whatever  of 
such  a  state  of  things.  Nor  did  the  appellant 
at  any  time,  during  either  one  of  the  long 
trials,  claim  the  existence  of  such  a  vein  In 
those  claims ;  nor  did  the  skill  of  the  men  of 
science,  or  of  tbe  experienced  miners  who 
testified,  after  critical  examination  of  the 
400  and  of  the  various  levels,  detect  a  vein 
of  that  character.  Under  the  proof,  a  vein 
apexlng  In  tbe  Golden  King  and  Bradley 
claims  and  embracing  tbe  ore  bodies  in  dis- 
pute can  only  exist  in  Imagination,  and  tbe 
claim  of  tbe  judge  that  it  did  in  fact  exist 
was  but  the  result  of  an  erroneous  and  mis- 
taken view  of  the  underground  formations — 
of  the  geological  facts  in  evidence.  His  writ- 
ten opinion,  however,  is  not  properly  a  part 
of  the  record,  and  affords  no  evidence  that 
the  recitals  therein  contained  are  true,  or 
warranted  by  the  proof.  A  trial  judge  may 
in  any  case  give  a  written  opinion  or  not,  as 
he  chooses;  but  this  court  is  not  bound  by 
any  reasons  he  may  assign  for  his  action  or 
his  judgment.  Nor  is  his  act  in  delivering 
such  an  opinion  one  upon  which  error  can  be 
predicated,  although  counsel  may  cite  the 
document  in  argument.  Nor  can  such  opin- 
ion qualify  or  limit  tbe  findings  of  fact  or 
decision.  White  v.  Merrill,  82  Cal.  14,  22 
Pac.  1129;  In  re  Klngsley,  93  Cal.  576,  29 
Pac.  244;  Pearson  v.  G.  N.  Ry.  (Minn.)  95 
N.  W.  1113. 

Kor  can  the  opinion  thus  filed  herein  be 
made  the  sole  basis  for  amendment  of  the 
pleadings,  where,  as  here,  there  Is  no  vari- 
ance between  the  pleadings  and  proof,  and  no 
offer  of  further  proof  under  the  proposed 
amendment.  That  there  was  no  variance  Is 
clear,  because  the  contention  on  each  side 
was  fairly  within  the  scope  of  the  pleadings, 
and  all  the  evidence  was  Introduced  in 
support  of  one  or  the  other  of  these  con- 
tentions, and  corresponds  with  the  allega- 
tions In  the  pleadings,  and  because  the  facts 
In  evidence  show  no  apex  or  vein  In  the 
Golden  King  and  Bradley  such  as  is  claimed 
by  the  judge  to  exist.  Not  only  was  there 
no  offer  of  farther  proof,  but  counsel  for  ap- 
pellant In  their  brief  insist  there  was  no 
further  evidence  to  present,  that  the  "evi- 
dence as  to  the  physical  facts  on  botb  sides 
was  complete,"  and  that  "every  level,  every 
drift,  every  opening,  every  ore  occurrence, 
had  been  gone  Into  in  the  greatest  detail." 
They  also  say:  "It  appears  from  the  record 
that  the  trial  occupied  as  much  as  70  days; 
that  tbe  sole  question  was  as  to  where  the 
apex  of  tbe  vein  was,  and  that  all  the  evi- 
dence as  to  that  question  was  offered,  and 
that  the  InvestlRatlon  was  full  and  complete; 
and  tbe  plaintiff  was  Informed  by  defendant, 
before  any  evidence  was  offered,  that  If  the 
proof  should  be  that  tbe  apex  was  in  the 
Jenkins,  the  Golden  King,  and  the  Bradley, 
the  defendant  would  ask  tbe  court  for  leave 


to  amend  tbe  complaint  to  make  it  conform  to 
the  proofs.  It  is  apparent  from  all  the  evi- 
dence that  the  defendant  on  tbe  trial  inquired 
and  investigated  as  fully  and  as  thoroughly, 
by  all  legitimate  means,  where  tbe  apex  of 
the  vein  in  dispute  was,  as  it  would  have 
done  had  tbe  apex  of  tbe  vein  been  alleged 
In  defendant's  counterclaim  to  be  in  the 
Golden  King  and  Bradley  claims;  and  it  can- 
not be  urged,  in  view  of  the  evldoicc,  that 
the  plaintiff  should  have  been  surprised  by 
the  amendment,  had  leave  to  file  it  been 
gianted."  It  is  thus  apparent  that  the  pro- 
posed amendment  and  original  counterclaim 
were  not  offered  for  the  purpose  of  introdu- 
cing further  proof,  nor  to  conform  to  tbe  proof 
as  it  was  tmderstood  to  be  by  the  parties, 
but  for  the  manifest  purpose  of  having  tbe 
pleadings  conform  to  the  opinion  of  the  Judge, 
regardless  of  what  the  proof  in  fact  showed; 
and  this,  after  the  court  bad  rendered  its 
decision.  If,  under  tbe  circumstances,  the 
court  had  permitted  the  filing  of  the  prof- 
fered amendment  and  original  counterclaim, 
Its  action  would  have  been  wholly  unwar- 
ranted and  a  palpable  abuse  of  discretion. 
If  any  one  could  know  whether  there  was  a 
vein  in  the  Golden  King  and  Bradley,  ex- 
tending north  to  station  427  of  tbe  400  level, 
the  defendant,  after  30  years  of  operations 
and  tbe  large  amount  of  work  done  prepara- 
tory for  those  protracted  trials,  ought  surely 
to  have  been  aware  of  it,  and  framed  Its 
pleadings  accordingly.  It  could  not  take  its 
stand  upon  an  apex  in  lot  38,  and,  having 
trusted  to  fortune  in  tliat  position,  after 
trial  and  judgment,  change  to  new  ground, 
at  the  mere  suggestion  of  a  discovery  of  a 
vein  by  the  trial  judge,  with  no  evidence  to 
warrant  tbe  suggestion,  no  variance  between 
the  proof  and  pleadings,  and  no  offer  of 
further  proof,  under  the  proposed  ameudnient 
and  new  pleadings,  seek  a  recovery  upon  such 
change  of  base.  We  can  perceive  neither 
equity  nor  justice  in  such  a  proceeding,  under 
such  circumstances,  where  years  of  time 
have  already  been  consumed  In  the  litiga- 
tion, and  where  tbe  battle  bas  already  been 
fought  twice  over,  necessarily  at  enormous 
expense  to  the  litigants,  with  the  ability  of 
eminent  counsel  and  of  skilled  and  learned 
witnesses,  and  has  resulted  at  the  end  of  each 
trial  in  practically  the  same  judgment  As 
to  the  formations  and  indications  upon  tbe 
surface  and  on  the  various  levels.  Including  the 
400  level,  as  to  tbe  physical  facts  in  evidence, 
tbe  appellant  had  no  more  knowledge  after 
than  before  the  suggestion  of  the  judge  was 
made;  and  tbe  formations,  where  this  vein 
was  claimed  to  be,  all  tbe  prominent  geo- 
logical facts  revealed  by  tbe  evidence,  tbe 
inferences  drawn  therefrom  by  tbe  learned 
scientists  and  experts,  and  the  long  years 
of  operations  without  discovery  of  such  vein, 
render  that  opinion  not  only  vulnerable,  but 
show  that  it  was  not  founded  in  fact,  and,  as 
we  have  seen,  It  cannot  become  the  basis  of 
amendmeat. 
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If  such  amendments,  nnder  snch  circmo^ 
stances,  were  sanctioned,  the  Ingenuity  of 
counsel  would  not  fail  in  pointing  out,  upon 
eacli  successive  defeat,  a  new  avenue  ieading 
to  anottaer  experiment,  until  the  bankruptcy 
of  the  litigants  would  finally  end  the  con- 
troversy. In  Warner  v.  (Jodfrey,  186  U.  S. 
865,  22  Sup.  Gt  852,  46  !<.  Ed.  1203,  the  com- 
plainant filed  his  bill  In  equity  to  set  aside  a 
conveyance  on  the  ground  of  actual  fraud, 
and,  being  defeated,  obtained  leave  to  amend 
his  bill,  claiming  the  same  relief,  but  upon 
the  ground  of  constructive  fraud.  The  trial 
court  found  that  the  charges  of  actual  fraud 
were  unfounded,  and  in  this  the  appellate 
court  of  the  District  of  Columbia  concurred, 
but  held  that  "from  another  point  of  view, 
made  clear  by  the  testimony,  though  It  may 
not  be  specifically  presented  by  the  plead- 
ings," acts  constituting  "legal  or  construe- 
tlve  fraud,"  the  plaintiff  was  entitled  to  pre- 
vail, reverscjd  the  decree  dismissing  the  bill, 
and  directed  the  lower  court  to  permit  an 
amendment  The  bill  was  amended  accord- 
ingly, and  a  decree  entered  in  favor  of  the 
plaintiff.  Then  on  appeal  to  the  Court  of  Ap^ 
peala  this  decree  was  a.fflrmed,  and  thereafter 
an  appeal  taken  to  the  Supreme  Court  of  the 
United  States.  That  court  held  it  error  to 
permit  the  amendment,  and,  speaking  through 
Mr.  Justice  White,  said:  "It  would  be  high- 
ly inequitable  to  permit  a  litigant  to  press 
with  the  greatest  pertinacity  for  years  un- 
founded demands  for  specific  and  general  re- 
lief, however  much  confidence  he  may  have 
bad  in  such  charges,  necessitating  large  ex- 
pendltnres  by  the  defendants  to  make  a  prop- 
er defense  thereto,  and  then,  after  the  sub- 
mission of  a  cause,  when  the  grounds  of  relief 
actually  asserted  were  found  to  be  wholly 
without  merit,  to  allow  averments  to  be  made 
by  way  of  amendment,  constituting  a  new 
and  substantive  ground  of  relief."  1  Ency.  PI. 
&  Pr.  584-586 ;  Gubblns  v.  Laugbtenschlager 
(  C.  C.)  75  Fed.  615;  Metropolitan  Nat.  Bank 
T.  St  li.  Dispatch  Co.  (O.  C.)  88  Fed.  67? 
Marshall  v.  Golden  Fleece  M.  Co.,  10  Nev. 
156,  180;  Page  v.  Williams,  64  Cal.  662; 
Richard  v.  Hupp  (Cal.)  37  Pac.  920;  Oilcago 
etc.  Ry.  Co.,  T.  Third  Nat  Bank,  184  U.  S. 
276,  10  Sup.  Ct  550,  38  Ifc  Bd.  900;  Shaw- 
yer  v.  Chamberlain,  113  Iowa,  742,  84  N.  W. 
661,  86  Am.  St  Rep.  411. 

This  suggestion  of  the  trial  Judge,  that 
there  was  a  vein  apexlng  In  the  Golden  King 
and  Bradley  that  embraced  the  disputed  ore 
bodies,  was  a  new  theory  in  the  case.  So 
far  as  the  record  shows,  during  all  the  years 
the  mine  had  been  operated,  such  a  vein  had 
remained  undiscovered.  Nor  bad  racb  a  the- 
ory ever  suggested  itself  to  any  of  the  emi- 
nent counsel  or  experts  during  either  of  the 
trials.  The  judge  himself  says  that  the  con- 
clusions which  he  has  "deduced  from  the  tes- 
timony differ  widely  from  the  views  of  both 
parties  to  the  cause."  He  asserts  that  this 
vein  exists  and  terminates  in  its  course  north- 
ward at  station  427  of  tlie  400  level,  and  that 
tbs  oro  bodies  snderlylng  tbe  BllvertvoUs  and 


Consort  mining  claims  south  of  the  plane 
drawn  through  station  427,  parallel  to  the 
Silveropolis  south  end  line,  are  within  such 
vein.  Now,  if  that  plane  be  extended  wester- 
ly across  those  claims,  it  will  cut  an  ore  body 
or  ore  channel  which,  on  tlie  700  and  800 
levels,  as  has  before  been  shown,  Is  continu- 
ous for  more  than  1,300  feet  and  then,  if  this 
vein  terminates  at  station  427,  to  what  vein, 
it  may  be  asked,  are  we  to  refer  the  portion 
of  that  ore  channel  which  is  north  of  where 
it  is  cut  by  that  plane?  To  what  vein  does 
the  great  Butterfly  stope  belong?  The  an- 
swer is  plain.  It  Is  simply  an  unfounded,  im- 
possible theory,  nnder  the  evidence,  and  fur- 
nishes no  excuse  for  an  amendment  to  the 
pleadings.  The  ore  lying  north  of  this  Imagi- 
nary plane  and  the  ore  lying  south  thereof  all 
Is  in  tbe  same  vein,  and  that  vein  extends 
from  the  south  end  of  lot  88,  on  its  strike, 
northerly  and  northwesterly  along  the  line  of 
ore  bodies  to  and  beyond  the  Butterfly  stope. 
This  seems  to  be  the  only  rational  tbeory, 
and  tbe  fact  is  established  by  the  evidence 
beyond  reasonable  controversy,  and  is  in 
harmony  with  the  conduct  of  tbe  appellant 
for  more  than  a  quarter  of  a  century ;  for  If, 
after  operations  have  been  conducted  by  it 
and  its  predecessors  for  more  than  80  years, 
and  after  all  the  preparations  for  these  pro- 
tracted trials,  tbe  appellant  Is  yet  so  uncer-. 
tain  as  to  where  the  apex  of  tbe  veto, 
through  which  it  claims  tbe  ore  bodies  In  dis- 
pute, is  that  at  the  mere  suggestion  of  the 
trial  judge,  without  proof  to  warrant  the  sug- 
gestion, it  is  willing  to  abandon  its  former 
position,  that  the  apox  Is  In  lot  38,  and 
change  It  to  the  Golden  King  and  Bradley, 
showing  that  It  is  yet  unable  to  say  where,  in 
fact  the  apex  is,  then  surely  Its  theory  would 
form  an  unsafe  basis  upon  which  to  found  a 
judgment  Upon  careful  examination  of  this 
subject  we  entertain  no  doubt  that  the  prof- 
fered amendment  was  made,  as  the  record  dis- 
closes, not  to  conform  to  the  proof,  but,  as  we 
have  said,  to  conform  to  the  views  expressed 
by  the  judge  In  his  written  opinion ;  and  the 
court,  therefore,  under  the  facts  in  evidence, 
properly  refused  to  permit  it  to  be  filed.  It 
is  a  wholesome  rule  that  one  shall  not  be  per- 
mitted to  litigate  his  case  by  piecemeal,  and 
one  necessary  to  tbe  proper  administration  of 
justice.  If  a  litigant  occasionally  suffers 
through  its  enforcement  in  a  proper  case,  bis 
misfortune  must  be  attributed  to  his  own 
want  of  foresight  or  lack  of  diligence.  A 
court  cannot  set  aside  the  well-established 
principles  of  the  law,  even  where  hardship 
may  result  from  their  application.  A  forti- 
ori, will  it  refrain  from  doing  so  where  the 
litigant  receives  apparently  no  Injury.  Such 
seems  to  be  the  case  at  bar.  The  appellant, 
having  founded  Its  claim  to  the  ore  bodies  in 
Its  neighbor's  ground  upon  reserved  or  ez- 
tralateral  rights,  has  received  no  Injury  by 
Ite  failure  to  establish  a  vein  in  its  own 
ground  which  would  warrant  a  recovery, 
and  therefore  cannot  complain  of  the  judg- 
ment against  It;  for  it  still  owns  all  of  its 
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pomeaaloiiB.  By  this  decree  tba  appellant 
has  been  deprived  of  none  of  Its  property,  al- 
though, if  it  bad  been  successful,  it  would 
have  acquired  <in  immense  fortune  in  ita 
neighbor's  land. 

Not  unmindful  of  the  grave  responsibility 
that  attaches  to  the  final  decision  of  a  caae 
of  such  magnitude  and  importance,  we  have 
Hzamined  with  commensurate  caution  the 
voluminous  mass  of  evidence,  in  extended 
and  deliberate  discussion  have  announced  our 
views  upon  the  various  questions  involved, 
and  have  come  to  the  inevitable  conclusion 
that  the  appellant  has  shown  no  right  of  re- 
covery under  its  counterclaim  and  no  right  to 
amend  its  pleadings. 

The  judgment  must  therefore  be  affirmed. 
It  is  affirmed,  with  costs. 

Mccarty  and  STRAUP,  JJ.,  concur. 


(30  Utab.  8<) 

LARKIN   T.   SAI/TAIR   BEACH   CO. 
(Supreme  Court  of  Utah.    Dec  26,  1905.) 

1.  JuDQES— Termination  of  Tebu— Bill  or 
escceptions— poweb  to  slon— statutes — 
Validity. 

Rev.  St.  1898,  (  3290,  providing  that  a  judge 
may  settle  and  sign  a  bill  of  exceptions  after 
be  ceases  to  be  jadge,  is  not  in  violation  of 
Const,  art.  8,  (  5,  limiting  the  term  of  ofSce  of 
district  judges  to  four  years. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Judges,  (  157.] 

2.  Witnesses— Cboss-Examination—Scopk. 

Where,  in  an  action  against  the  operator 
of  a  bathing  resort  for  the  alleged  wrongful 
death  of  a  patron  while  bathing  in  the  lake,  a 
witness  testified  on  direct  examination  that  he 
was  familiar  with  the  ialce,  that  he  had  been 
there  hundreds  of  times  in  storms,  had  had 
some  experience,  and  had  not  seen  much  danger, 
and  did  not  know  that  his  experience  on  the 
lalce  was  very  periloas,  plaintiff  was  entitled  to 
cross-examine  him  fully  with  reference  to  his 
prior  statements  and  acts,  tending  to  show  that 
the  lalie  to  his  knowledge  was  dangerous. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent  Dig.  Witnesses,  (  942.] 

&  Same  —  Iupeacehent  —  Contbadictobt 

Statbickrts. 

Where,  in  an  action  for  the  death  ol  * 
bather  while  bathing  at  defendant's  resort^  a 
witness  for  defendant,  on  cross-examination, 
denied  having  made  statements  contradictory 
to  his  testimony  in  chief,  in  which  he  denied 
that  the  lake  was  perilous,  plaintiff  was  entitled 
to  introduce  evidence  that  tne  witness  on  former 
occasions  had  made  statements  contradictory 
to  and  inconsistent  with  his  testimony  with 
reference  to  the  danger  attending  bathers  at 
the  resort;  a  proper  foundation  having  been 
first  laid  on  cross-examination  for  the  intro- 
duction of  such  impeaching  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  (  1209.] 

4.  Negligence— Danqebocs  Places— Bath- 
ing Kebosts — Cabe  Requibed. 

SVbere  defendant  maintained  a  public  bath- 
ing resort  on  a  lake,  to  which  persona  were  in- 
vited to  bathe  for  an  admission  fee  charged, 
defendant  was  bound,  in  the  exercise  of  ordi- 
nary care,  to  keep  some  one  on  duty  to  supers 
vise  Ijathers  and  to  immediately  rescue  any 
apparently  in  danger,  and  to  make  prompt  and 
reasonable  efforts  to  recover  any  of  such  patrons 
on  being  informed  that  they  were  missing  or 
In  dangeb 


8.  &ui>. 

Where  defendant  maintained  a  bathing  re- 
sort to  which  the  public  was  invited  for  an  ad- 
mission fee,  but  took  no  steps  to  mark  safety 
limits  or  to  provide  for  the  rescue  of  batben, 
and,  on  being  notified  tiiat  intestate  was  in 
danger  of  drowning  and  was  missing,  sent 
no  one  in  search  or  to  his  relief  until  several 
hours  had  elapsed,  defendant  was  guilty  of 
such  negligence  as  warranted  a  recovery  for  de- 
cedent's death. 
6.  Same— Contbibdtobt  Nkglioence. 

Intestate  and  two  companions  started  to 
bathe  at  defendant's  resort,  and  while  within 
the  territory  where  people  generally  were  in- 
vited to  bathe,  and  without  knowledec  or  notice 
of  danger,  floated  into  an  unmarked  dangerous 
place,  from  which  deceased  was  unable  _  to 
escape,  both  because  of  his  inability  to  swim, 
the  subsequent  exhaustion  of  his  companion, 
and  the  action  of  the  wind,  which  suddenly 
arose  and  drove   both  deceased  and  his  com- 

g anion  out  into  the  lake  and  finally  against  an 
iland,  where  deceased  was  drowned.  HeU, 
that  deceased  was  not  guilty  of  contributory 
negligence  as  a  matter  of  law. 

[Ed.  Note. — For  cases  in  point,  see  voL  87, 
Cent  Dig.  Negligence,  §  296.] 
Bartch,  C.  J.,  dissenting  in  part. 

Appeal  from  District  Court,  Salt  Lake 
County;  S.  S.  Stewart,  Judge. 

Action  by  Anna  M.  Larkln  against  the 
Saltair  Beach  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

This  action  waa  brought  by  plaintiff,  An- 
na M.  Larkln,  to  recover  damages  for  the 
death  of  ber  aim,  Roy  B.  Larkin,  alleged 
to  have  been  drowned  in  the  waters  of  Great 
Salt  Lake  at  the  bathing  resort  of  the  de- 
fendant The  negligence  complained  of  Is 
that  the  defendant  failed  to  provide  salt- 
able  guards  or  life  lines,  oc  to  establish  or 
erect  notices  indicating  the  depth  of  the  wa- 
ter in  and  about  said  beach,  or  to  provide 
suitable  and  proper  persons  to  superintend 
bathing  in  said  waters,  or  to  provide  per- 
sons or  appliances  to  rescue  bathers  from 
drowning  when  in  danger,  or  to  provide  a 
person  or  persons  and  to  have  such  person  or 
persons  present  on  behalf  of  said  defendant 
to  search  for  and  recover  any  of  Its  bathers, 
bathing  in  said  waters,  when  in  danger,  and 
that  in  consequence  thereof  the  said  Roy  Ei. 
Larkin  was  drowned  while  bathing  in  said 
waters.  The  defendant  answered,  denying 
the  allegations  of  the  plaintiff's  complaint 
charging  negligence,  and  alleged  contribu- 
tory negligence  oa  the  part  of  Roy  B.  Lar- 
kin. 

The  facts  in  the  case,  as  disclosed  by  the 
evidence,  are  about  as  follows:  During  the 
summer  season  of  1903  the  defendant  con- 
ducted a  bathing  resort  known  as  "Saltair 
Beach,"  situated  on  the  east  bank  of  the 
Great  Salt  Lake,  a  distance  of  about  14 
miles  from  Salt  Lake  City.  It  is  admitted 
the  defendant  generally  invited  the  public 
to  accept  the  facilities  for  bathing  at  said 
resort  for  hire.  The  resort  consisted  of  a 
large  pavilion  and  bathrooms  erected  on  pil- 
ing set  out  some  distance  in  the  lake.  The 
bathrooms  commenced  at  the  pavilloni  and 
extended  about  700  feet  In  •  northwester^ 
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direction  into  the  lake.  There  was  no  water 
tinder  the  pavilion  itself,  and  none  for  some 
distance  out  to  the  west  At  the  point 
where  the  bathhouses  ended  the  water  was 
atiout  6  inches  deep,  and  the  luithers  were 
nsnally  conveyed  from  this  point  by  means 
of  a  raft  operated  by  the  defendant  to  a 
pulley  frame  or  "float  stand"  abont  1,000 
feet  oat  In  the  lake  from  the  bathhouses,  and 
at  a  point  where  the  water  was  about  3^ 
feet  In  depth,  and  300  feet  further  out  in  the 
lake  in  a  -westerly  and  northwesterly  direc- 
tion the  water  was  5%  feet  deep.  The 
plaintiff  at  the  time  of  the  suit  had  been  a 
resident  of  Salt  Lake  CHty  for  seven  years 
and  was  without  means  of  support  other 
than  her  own  efforts  and  the  assistance  of 
ber  three  children.  The  eldest,  aged  20 
years,  was  In  poor  health;  Roy,  the  deceased, 
was  14  yean  old;  and  the  youngest  was  8 
years  of  age.  Roy  was  kind  and  obedient 
to  bis  mother,  and  was  a  boy  of  good  habits. 
For  three  years  he  had  been  employed,  and 
had  given  his  earnings  or  wages  of  $5  per 
week  to  his  mother.  On  July  23, 1908,  plain- 
tiff and  deceased,  in  company  with  several 
of  their  friends,  went  to  Saltair  Beach,  leav- 
ing Salt  Lake  City  about  2:20  o'clock  in  the 
afternoon,  and  arriving  at  the  resort  at  about 
2:55  p.  m.  Soon  after  they  reached  de- 
fendant's pavilion  the  deceased  and  two  oth- 
er members  of  the  party,  Ross  Wells  and 
Miss  Pomeroy,  purchased  bathing  tickets, 
«ach  paying  therefor  the  sum  of  25  cents. 
They  thereupon  went  to  the  bathrooms  pro- 
vided by  defendant  and  proceeded  to  bathe 
In  the  waters  of  defendant's  resort  They 
Waded  out  through  the  shallow  water  from 
the  end  of  the  pier  or  bathrooms  parallel 
with  the  cable  to  the  float  stand,  and  when 
the  party  had  reached  that  point  they  lay 
down  In  the  water  and  proceeded  to  float, 
forming  what  the  witnesses  call  a  "chain." 
Ross  Wells,  who  was  a  good  swimmer  and 
who  had  frequently  bathed  at  defendant's  re- 
sort was  in  the  lead,  and  supported  deceas- 
ed by  his  feet,  which  were  placed  under  the 
arms  of  the  latter.  Miss  Pomeroy,  who  was 
also  able  to  swim  and  was  familiar  with  the 
resort  followed  with  the  feet  of  deceased 
under  her  arms.  Roy  Larkin,  the  deceased, 
could  not  swim,  and  had  never  been  in  bath- 
ing at  defendant's  resort  before.  There  were 
about  50  or  60  people  bathing  in  the  vicinity 
of  the  float  stand  when  the  party  arrived 
there.  When  the  deceased  and  his  associates 
commenced  bathing  a  slight  breeze  waa 
Mowing,  and  they  gradually  floated  out  In- 
to the  lake  into  deeper  water.  There  were 
ao  notices  indicating  the  depth  of  the  water 
«r  other  danger  signals  in  the  lake.  Ross 
Wells  testlfled  that  when  about  185  feet 
northwest  from  the  float  stand  (and  within 
the  radius  of  where  the  patrons  of  defend- 
ant's resort  usually  bathed),  the  wind  had 
increased  In  velocity  and  was  blowing  off 
shore;  that  he  tried  to  put  bis  feet  on  the 
tettom  or  bed  of  the  lake^  but  because  of 


the  depth  of  the  water  was  unable  to  do  so; 
that  he  then  suggested  to  his  companions, 
the  deceased  and  Miss  Pomeroy,  that  they 
again  form  the  chain  and  start  back  for  the 
pavilion;  that  in  attempting  to  reform  the 
chain  Miss  Pomeroy  was  quite  badly  stran- 
gled, the  water  being  heavily  Impregnated 
with  salt,  and  soon  after  the  deceased  was 
struck  in  the  face  by  a  wave,  and  he  also 
was  partially  strangled;  that  they  finally  re- 
formed the  chain,  endeavored  to  return  to 
the  pavilion,  but,  in  spite  of  their  efforts, 
the  high  wind  carried  them  out  further  into 
the  lake;  that  when  he  (Wells)  found  they 
were  losing  ground  he  made  signals,  and 
called  to  two  men  who  were  bathing  in  that 
vicinity  for  help;  that  the  parties  (presum- 
ably not  understanding  the  meaning  of  tbe 
signals  or  bis  call  for  help)  waved  their 
hands  to  him  in  reply,  and  paid  no  further 
attention  to  his  cry  of  distress;  that  it  was 
finally  agreed  that  Miss  Pomeroy  should  try 
and  make  her  own  way  back  to  the  pavilion 
and  notify  the  people  of  the  danger  that 
Wells  and  Larkin  were  in.  The  evidence  al- 
so shows  that  Miss  Pomeroy,  after  a  severe 
struggle  of  about  an  hour  and  a  half,  ar* 
rived  at  the  pavilion  in  an  exhausted  condi- 
tion. Larkin  being  unable  to  swim  or  float 
without  assistance.  Wells,  with  the  double 
weight  was  unable  to  make  any  headway 
toward  the  pavilion,  and  he  and  bis  com- 
panion were  gradually  carried  out  farther 
Into  the  lake  by  the  wind,  which  was  rising 
and  increasing  in  velocity,  making  the  water 
very  rough.  Darkness  came  on,  and  the 
lights  at  the  pavilion  went  out  and  the  boys 
were  carried  by  the  wind  and  waves  ov« 
In  the  vidnity  of  a  large  Island  In  the  lake 
known  as  "Antelope  Island,"  which  is  about 
six  miles  from  the  pavilion  at  defendant's 
resort  Wells  let  himself  down  many  times 
in  attempts  to  reach  the  bottom,  but  because 
of  the  depth  of  the  water  was  unable  to  do 
80.  He  continued  to  float,  and  keep  himself 
and  Larkin  on  the  surface  of  the  water,  until 
about  3  or  4  o'clock  that  night,  when  he  be- 
came exhausted,  his  lower  limbs  were  seized 
with  cramps,  and  he  was  unable  to  longer 
continue  the  struggle.  He  gave  some  in- 
structions to  Roy  Larkin,  whom  he  had  been 
supporting  all  this  time,  respecting  the  posi- 
tion In  which  be,  Larkin,  should  keep  his 
body  In  order  to  float  and  drift  with  the 
waves,  with  the  hope  that  Larkin  might  be 
driven  ashore  alive.  At  this  juncture  Wells 
gave  up  in  despair,  and  Larkin  drifted  away 
from  him.  Immediately  after  they  parted 
Wells  touched  bottom,  showing  that  they, 
without  realizing  it  had  drifted  into  shallow 
water.  When  Wells  discovered  that  he 
could  touch  bottom  he  looked  In  the  direc- 
tion of  Larkin,  who  had.  In  the  meantime^ 
turned  over  and  was  out  of  his  reach.  About 
this  time  Wells,  so  he  testlfled,  became  un- 
conscious, and  when  be  regained  conscious- 
ness the  sun  was  shining  and  he  was  lying 
on  the  shore  of  Antelope  Island  with  his  feet 
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and  legs  extending  Into  the  water  of  the  lake. 
He  was  soon  thereafter  found  by  a  searching 
party  and  taken  to  the  pavilion.  A  few 
days  thereafter  Roy  Larkin  was  found  dead 
on  the  shore  of  the  same  island,  his  body 
lying  at  the  water's  edge.  Ross  Wells  testi- 
fied that,  while  he  did  not  anticipate  danger 
by  floating  out  into  the  lake,  yet,  had  he 
known  the  depth  of  the  water  at  the  point 
where  he  discovered  It  was  over  his  head. 
185  feet  away  from  the  raft,  he  would  not 
have  gone  there  that  day.  There  Is  but  little, 
If  any,  conflict  In  the  testimony  respecting 
the  foregoing  facts. 

The  evidence  Introduced  by  the  plaintlS 
tends  to  show  that  when  Miss  Pomeroy  re- 
turned to  the  pavilion  f9he  at  once  Informed 
plaintiff  and  the  mother  of  Ross  Wells  of 
the  danger  the  boys  were  In;  that  plaintiff, 
Immediately  upon  receiving  the  Information, 
dispatched  a  man  with  a  boat  to  look  for  the 
boys;  that  the  party  thus  sent  went  out  to 
a  gasoline  launch,  which  was  anchored  about 
300  or  400  feet  out  In  the  lake  beyond  the 
float  stand,  got  upon  it,  and,  not  seeing 
the  boys,  returned  to  the  pavilion;  that  in 
the  meantime  plaintiff  and  the  mother  of 
Ross  Wells  hunted  up  the  manage'  of  the 
resort  and  Informed  him  of  the  situation  the 
boys  were  in,  as  reported  by  Miss  Pomeroy, 
and  requested  him  to  send  a  man  with  a  boat 
to  rescue  them;  that  the  manager  stated  to 
them  ttiat  there  were  no  seaworthy  boats  at 
the  resort,  and  tried  to  persuade  them  that 
their  boys  were  not  in  danger;  that  thereupon 
plaintiff  returned  to  the  pier,  and  when  the 
party  returned  who  had  been  sent  to  look 
for  the  boys  she  again  sent  blm  out  to  resimie 
the  search;  that  no  attempt  was  made  by  the 
manager  of  defendant's  resort  to  rescue 
Boss  Wells  and  his  companion,  the  deceased, 
until  after  dark,  although  they  were  repeated- 
ly requested  so  to  do  by  the  plaintiff  and  the 
mother  of  Ross  Wells.  One  F.  D.  Balm  was 
called  as  a  witness  by  plaintiff,  and  testified 
that  he  was  at  Saltalr  Beach  on  the  day  in 
question  and  learned  through  a  relative  of 
Mrs.  Wells  that  the  boys  were  lost,  and  that 
in  pursuance  of  this  information  he  went  to 
the  manager  an  hour  or  more  before  sundown 
and  informed  him  of  the  danger  they  were  in 
and  asked  the  manager  to  give  the  matter 
some  attention.  The  testimony  of  plaintiff's 
witnesses  respecting  the  time  the  manager  of 
the  resort  was  Informed  of  the  danger  the 
boys  were  In,  and  the  alleged  indifference  and 
neglect  on  his  part  in  sending  out  a  searching 
party,  was  denied  by  the  manager,  who  was 
called  and  testified  on  the  part  of  defendant 

Tlie  Issues  of  fact  were  submitted  to  a  Jury, 
who  returned  a  verdict  for  plaintiff,  and  as- 
sessed her  damages  at  $0,500.  To  reverse  the 
Judgment  entered  on  the  verdict  the  defend- 
ant prosecutes  this  apipeal. 

Rlchai^s,  Richards  &  Ferry,  for  appellant 
C.  8.  Price  and  W.  M.  McCrea  (W.  H.  King, 
of  coimsel),  for  respondent 


.    McCABTT,  J.,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court. 

Respondent  has  filed  in  this  court  a  motion 
to  strike  from  the  files  In  the  case  the  bill  of 
exceptions.  It  is  claimed  that  no  proper  bill 
of  exceptions  was  ever  settled,  for  the  reason 
that  the  bill  of  exceptions  was  signed  and  set- 
tled on  the  2d  day  of  March,  1905,  by  Hon. 
Samuel  W.  Stewart,  Judge  of  the  district 
court,  before  whom  said  cause  was  tried,  and 
that  on  said  2d  day  of  March,  1905,  he  was 
no  longer  Judge  of  said  district  court,  his  term 
of  office  having  expired  before  tliat  date,  and 
that  therefore  he  was  without  authority  to 
settle  and  sign  the  bilL  Section  3290,  Rev. 
St  Utah  1808,  among  other  things,  provides 
that:  "A  Judge,  referee,  or  Judicial  officer 
may  settle  and  sign  a  bill  of  exertions  after 
as  well  as  before  be  ceases  to  be  such  Judge, 
referee,  or  Judicial  officer."  But  counsel  for 
respondent  contend  that  this  provision  of  the 
(Statutes  is  in  contravention  of  section  5,  art 
8,  Const  Utah,  which,  so  far  as  material 
here,  provides  that:  "The  term  of  office 
of  the  district  Judges  shall  be  for  four  years" 
and  that  the  effect  of  the  provision  of  the 
statute  referred  to  is  to  extend  the  Judicial 
functions  of  a  Judge  of  the  district  court  be- 
yond the  period  of  his  constitutional  term  of 
office.  This  question  has  been  before  the 
courts  of  other  states,  and,  while  some  of  the 
decisions  bold  that  a  Judge  has  no  power  to 
settle  and  sign  a  bill  of  exceptions  after  the 
expiration  of  his  term  of  office,  we  think  the 
weight  of  authority  and  the  better  reasoning 
Is  in  favor  of  tlie  doctrine  which  holds  that 
a  Judge  who  has  tried  a  case  may  settle  and 
sign  a  bill  of  exceptions  after  he  ceases  to 
hold  the  office.  The  reason  for  the  rule  is 
apparent.  The  bill  recites  the  exceptions 
taken  and  Is  a  narrative  of  what  occurred  at 
the  trial,  and  the  Judge  who  tries  a  case  and 
is  familiar  with  all  of  the  proceedings  is 
better  able  to  settle  a  bill  of  exceptions 
and  thereby  preserve  to  the  parties  to  the  ac- 
tion their  substantial  rights  than  would 
be  his  successor,  who  might  have  no  personal 
knowledge  of  what  occurred  at  the  trial.  The 
Constitution  of  Colorado  and  that  of  Wyo- 
ming have  provisions  similar  to  that  of  our 
own  state  limiting  the  term  of  office  of  dis- 
trict Judges  to  a  specified  number  of  years, 
and  the  courts  of  those  states  have  held  that 
a  district  Judge  may  settle  a  bill  of  exceptions 
after  his  term  of  office  expires  in  cases  tried 
before  him  while  holding  the  office.  Stirling 
V.  Wagner,  4  Wyo.  5,  31  Pac.  1032,  32  Pac. 
1128,  is  a  well-considered  case,  in  which  the 
authorities  are  reviewed  at  length,  and.  in 
the  course  of  the  opinion,  the  court  speaking 
through  Chief  Justice  Groesbeck,  observes: 
"The  bill  merely  recites  what  occurred  at  the 
trial  which  is  not  of  record,  and  is  a  mere  nar- 
rative or  historical  account  of  those  events. 
In  some  states,  by  consent  of  the  parties,  the 
clerk  of  the  court  may  sign  the  bill,  in  others, 
wht'i-e  the  Judge  Is  dead  or  disabled,  two  at- 
torneys may  allow  and  sign,  while  In  others, 
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in  case  of  grave  Oiflpiiteai  the  bill  may  be 
eettled  by  tbe  testUaony  of  bygtanders  or 
members  of  the  bar.  •  •  •  When  allow* 
Ing  a  bill,  tbe  court  doea  not  pronounce  a 
Judgment;  It  merely  states  that  tbe  excep- 
ttons  taken  In  the  bill  actually  occurred  dur- 
ing tbe  progress  of  the  trial."  Tbe  Supreme 
Court  of  Colorado,  in  the  case  of  Wat«  Sup- 
ply Co.  V.  Tenney  (Cola  Sup.)  40  Pac.  442, 
after  referring  to  the  conflict  of  authorities 
on  this  question  and  citing  a  number  of  de- 
cisions from  the  states  which  have  adopted 
and  adhere  to  the  contrary  rule,  cite,  with 
approval,  tbe  case  of  Stirling  v.  Wagner, 
supra,  as  well  as  decisions  from  other  states 
which  uphold  and  declare  the  same  doctrine 
therein  announced,  say:  "We  think  those 
authorities  which  recognize  the  power  of  the 
Judge  to  settle  a  bill  after  be  ceases  to 
hold  tbe  office  are  grounded  upon  the  better 
reason,  and  that  the  rule  Is  more  consonant 
with  the  liberal  spirit  of  the  code  in  observ- 
ing the  substantial  rights  of  tbe  parties  to  an 
action  and  disregarding  .technicalities.  It 
saves  expense  to  litigants,  and  avoids  waste 
of  time,  yet  preserves  to  the  parties  their 
substantial  rights  equally  as.  well  as  does 
either  of  the  methods."  The  settling  and 
signing  a  bill  of  exceptions  being  purely  a 
matter  of  procedure,  we  have  no  hesitancy 
In  holding  that  tbe  Legislature  may,  by 
statute,  regulate  such  procedure,  and  es- 
pecially In  view  of  the  fact  that  there  Is 
no  constitutional  provision  which  either 
limits  or  prohibits  such  legislation.  Section 
9,  art  8,  Const  Utah,  provides  in  part  as 
follows:  "From  all  final  judgments  of  the 
district  courts  there  shall  be  a  right  of  ap- 
peal to  the  Supreme  Court  The  appeal 
shall  be  upon  the  record  made  in  the  court 
below,  and  under  such .  regulations  as  may 
be  provided  by  law,"  It  will  thus  be  seen 
that  tbe  Legislature  is  not  only  not  pro- 
hibited from  prescribing  rules  and  regula- 
tions governing  the  appellate  procedure  in 
this  state,  but  Is  expressly  authorized  to 
"provide  by  law"  how  appeals  shall  be  taken. 
And  tbe  settlement  of  a  bill  of  exceptions 
by  a  district  Judge  In  certain  cases  after  tbe 
expiration  of  his  term  of  office  is  one  of  the 
"regulations  provided  by  law."  The  motion 
to  strike  the  bill  of  exceptions  from  tbe  files 
is  therefore  overruled. 

David  L.  Davis,  one  of  defendant's  wit- 
nesses, on  direct  examination  testified  that 
he  was,  and  bad  been  for  many  years, 
familiar  with  the.  waters  comprising  de- 
fendant's resort;  that  "the  first  few  hun- 
dred feet  of  the  bottom  of  the  lake  is  nearly 
dead  flat,  and  then  beyond  that  the  pitch  is 
a  little  more;  a  gradual  pitch.  There  are  no 
jnmp-ofFs;  Just  about  as  gradual  as  you  can 
make  it.  I  never  found  any  boles;  never 
observed  anything  of  that  sort  It  is  im- 
possible to  have  a  hole  remain  long,  for  tbe 
sand  would  fill  it  up.  That  is  my  observa- 
tion. •  *  •  Have  been  in  storms  there 
hundreds  of  times.  I  have  had  some  ez- 
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perlence.  I  do  not  know  tbat  it  has  been 
very  perilous.  I  have  not  seen  much  danger. 
It  [tbe  wind]  doea  not  pooduoe  any  percept!* 
ble  change  upon  the  bottom  of  the  lake."  On 
cross-examination  be  testified  in  part  as 
follows:  "It  18  •  •  •  possible  that  I 
said  that  Mrs.  Larkin  said,  'Is  tbe  lake  dan- 
gerous?' and  I  said  in  reply  to  her,  *Yee,  It 
is  dangerous,  and  particularly  in  a  storm.' 
Q.  And  then  didn't  you  say  that,  'It  is  a 
dangerous  place  there,  because  there  are 
holes  and  bars,  and  the  water  gets  deep  In 
places,  and  there  are  no  nettings  or  guard 
lines,  and  I  have  bad  time  and  again  to 
bring  in  people  with  my  gasoline  laimch, 
and  the  company  hasn't  as  much  as  paid  for 
a.  gallon  ot  gasoline  for  me?  A.  I  don't 
remember  saying  a  thing  like  that.  I  did 
not  mention  this  part  that  I  bad  always 
picked  up  bathers  there  because  it  was 
dangerous.  Q.  Did  you  not  state  at  that  time 
and  place  [referring  to  a  conversation  be-  . 
tween  witness  and  one  m:.  P.  Wells]  that  as 
a  result,  that  is,  of  the  sands  shifting  and 
bars  being  formed  from  one  to  two  feet 
and  a  half  in  -24  hours,  making  holes,  and  by 
reason  of  the  rough  water  and  the  waves, 
bathers  at  Saltair  got  Into  danger,  and  that 
you  and  your  son  had  picked  up  between 
13  and  15  persons?  ^hls  question  was  ot>- 
Jected  to  as  irrelevant,  immaterial,  and  in- 
competent Objection  overruled.)  A.  Noi 
I  .didn't  make  an7  statement  Just  that  way. 
Part  of  it  would  be  like  that  I  will  explain 
that  owing  to  the  shifting  of  the  current  in 
and  olT-sbore  wind  many  bathers  got  into 
danger  on  account  of  i>eing  drifted  out  and 
that  my  son  had  picked  up  many  that  were 
In  apparent  danger.  The  shifting  sands 
would  not  be  Included  in  my  statement" 
Witnesses  were  called  and  testified  in  re- 
buttal, over  tbe  objections  of  defendant,  to 
having  heard  the  witness  Davis  make  the 
statements  to  which  bis  attention  was  called 
by  the  foregoing  examination  and  which 
were  denied  by  blm.  The  action  of  the  court 
In  overruling  tbe  objections  Interposed  to  this 
testimony  is  now  assigned  as  error.  Davis, 
having  testified  on  bis  direct  examination 
that  be  was  familiar  with  the  lake,  that  he 
had  been  there  hundreds  of  times  In  storms, 
that  be  had  had  some  experience,  that  be 
had  not  seen  much  danger,  and  did  not  know 
that  it  (his  experience  on  the  lake)  was  very 
perilous,  plaintiff  had  a  right  to  cross-exam- 
ine him  fully  on  this  branch  of  the  case. 
This  testimony  tended  to  show  that  the 
part  of  the  lake  comprising  defendant's 
bathing  resort  was  practically  free  from  dan- 
ger to  Its  patrons  -who  bathed  therein,  and 
was  evidently  introduced  for  that  purpose, 
and  also  for  the  purpose  of  neutralizing  and 
overcoming  the  eflect  if  any,  produced  on 
the  minds  of  the  Jury  by  the  evidence  intro- 
duced by  plaintiff  which  tended  to  show  that 
at  times,  and  under  conditions  as  they  exist- 
ed at  the  lake  when  the  unfortunate  circum- 
stance under  consideration  occurred,  bathing 
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In  the  waters  of  th6  resort  ta  dangerous,  and 
extremely  so  to  those  who  happen  to  get  Into 
deep  water.  We  are  therefore  clearly  of  the 
opinion  that,  In  ylew  of  the  testimony  given 
by  this  witness  in  his  direct  examination, 
the  cross-examination  referred  to  was  not 
carried  beyond  the  scope  which  the  authori- 
ties uniformly  hold  may  be  taken  In  the 
cross-examination  of  witnesses  goierally.  Nor 
do  we  think  the  court  erred  in  permitting 
plaintiff  to  Introduce  evidence  tending  to 
show  that  the  witness  Davis  had  on  former 
occasions  made  statements  contradictory  to 
and  inconsistent  with  his  testimony  given 
at  the  trial,  which  statements  he  denied 
making;  his  attention  on  cross-examination 
first  having  been  specifically  invited  to  the 
time,  place,  and  circumstance  of  each  con- 
versation in  which  it  Is  claimed  they  were 
made.  This  testimony  was  admissible  for 
the  purpose  of  impeaching  Davis.  Counsel 
for  appellant  contend,  however,  that  the 
questions  did  not  relate  wholly  to  matters 
of  fact,  but  In  part  call  for  the  conclusions 
of  Davis,  and  were  therefore  Incompetent, 
and  could  not  properly  be  used  as  a  basis 
to  Impeach  him.  By  an  examination  of 
these  questions  and  answers  it  will  be  seen 
that  the  matters  covered  by  the  questions 
which  counsel  claim  are  objectionable  (that 
bathers  got  into  danger,  etc.)  were  answered 
by  Davis  in  the  affirmative.  It  was  only 
those  alleged  statements  of  his  respecting 
material  facts  in  the  case  that  he  denied. 
As  to  these  statements  plaintltr  was  entitled 
to  introduce  proof,  and  because  the  ques- 
tions asked  for  the  purpose  of  Impeachment 
referred  to  some  statement  not  denied  by 
Davis  is  not  a  ground  for  reversal. 

At  the  conclusion  of  the  evidence  the  de- 
fendant requested  the  court  to  instruct  the 
Jury  to  return  a  verdict  In  its  favor.  The 
refusal  of  the  court  to  give  this  instruction 
is  assigned  as  error.  It  is  urged  on  behalf 
of  api)ellant  that  it  does  not  appear  from  the 
record  that  the  death  of  Roy  E.  Larkln  was 
due  to  any  negligent  act  or  omission  of  de- 
fendant. The  undisputed  evidence  in  this 
ease  shows  that  the  bathing  season  at  this 
resort  Is  limited  to  about  three  months  in 
each  year  and  that  during  the  year  (1903) 
when  Larkln  w^as  drowned  50,000  of  the  pa- 
trons of  this  resort  went  in  bathing,  and  it 
Is  admitted  that  there  were  no  notices  placed 
in  the  lake  Indicating  the  depth  of  the  water, 
nor  signs  of  any  kind  to  advise  the  bathers 
of  the  limits  of  the  resort  witbin  which  they 
could  bathe  with  safety;  neither  did  it  keep 
at  the  resort  a  person  with  the  necessary  ap- 
pliances to  rescue  bathers  from  drowning 
when  in  danger.  In  fact,  the  only  super- 
vision exercised  by  defendant  over  its  pa- 
trons who  bathed  in  its  resort,  as  shown  by 
the  evidence  of  Its  general  manager,  J.  E. 
Langford,  was  to  Invite  and  carry  them  out 
on  the  raft  to  "deep  water."  From  that 
time  on  the  bathers  were  left  to  shift  for 
themselves,  and,  as  stated,  no  means  of  res- 


cue was  provided  by  defendant,  in  case  any 
of  them,  through  lack  of  Information,  Inad- 
vertence, or  otherwise,  got  Into  water  be- 
yond their  depth,  or  a  storm  arofie.  or  their 
situation  w^as  otherwise  rendered  perilous. 
And  there  is  abundant  evidence  in  the  record 
which  tends  to  show  that  an  agent  of  the 
company  had  notice  an  hour  or  more  before 
sunset  of  the  peril  that  deceased  and  his  com- 
panion, Ross  Wells,  were  In.  and  that  no  ef- 
fort was  made  by  defendant  to  rescue  the 
boys  until  «0out  9  o'clock  that  night  It  Is 
well  settled  that  the  owners  of  resorts  to 
which  people  generally  are  expressly  or  by 
implication  invited  to  come  are  legally  bound 
to  exercise  ordinary  care  and  prudence  In 
the  maintenance  and  management  of  such  re- 
sorts to  the  end  of  making  them  reasonably 
safe  for  the  visitors.  And  when  the  busi- 
ness is  that  of  keeping  or  carrying  on  a 
bathing  resort,  the  authorities  hold  that  tlie 
proprietors  or  owners  thereof  are  not  only 
required  to  exercise  that  same  degree  of 
care  and  prudence  with  respect  to  keeping 
the  premises  in  a  reasonably  safe  condition, 
which  the  law  Imposes  upon  keepers  of  pub- 
lic resorts  generally  for  the  protection  of  their 
patrons,  but  the  law  Imposes  upon  them  the 
additional  duty,  when  the  character  and  cou' 
ditlons  of  the  resort  are  such  that  because  of 
deep  water  or  the  arising  of  sudden  storms, 
or  other  causes,  the  bathers  may  get  into 
danger,  of  having  in  attendance  some  suita- 
ble person  with  the  necessary  appliances  to 
efTect  rescues,  and  save  those  who  may  meet 
with  accident.  Not  only  is  it  the  duty  of  the 
owners  of  bathing  resorts  to  be  prepared  to 
rescue  those  who  may  get  into  danger  while 
in  bathing,  but  It  is  their  duty  to  act  with 
promptness,  and  make  every  reasonable  ef- 
fort to  search  for,  and.  If  possible,  recover 
those  who  are  known  to  be  missing. 

In  the  case  of  Brotherton  v.  Manhattan 
Beach  Imp.  Co.,  50  Neb.  214,  69  N.  W.  757, 
the  decedent,  with  a  companion,  was  bath- 
ing in  defendant's  resort.  The  companion 
started  to  come  in  and  discovered  that  Broth- 
erton, decedent,  was  still  in  the  water ;  there- 
upon he  went  back  and  looked  for  him 
among  the  bathers,  but  did  not  find  him.  He 
then  went  and  notified  the  employes  of  de- 
fendant company  of  Brotherton's  absence. 
No  effort  was  made  to  recover  Brotherton, 
and  he  was  drowned.  In  the  course  of  the 
opinion  the  court  said:  "We  think  it  Is  a 
reasonable  Inference  that  persons  of  ordi- 
nary prudence,  conducting  a  bathing  resort 
frequented  by  10,(X)0  people  a  month,  should, 
in  the  exercise  of  ordinary  care,  keep  some 
one  on  duty  to  supervise  bathers  and  rescue 
any  apparently  In  danger;  and,  if  not,  that 
certainly  it  is  a  reasonable  inference  that 
persons  so  situated  should,  on  ascertaining 
that  a  i)erson  last  seen  in  the  water  is  miss- 
ing— without  a  moment  delay — exert  every 
effort  to  search  for  that  person  in  the  water, 
and  not  merely  advise  a  youthful  companion 
of  the  missing  person  to  seiu-cli  op 
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and  coolly  watch  the  result  of  such  search. 
We  think,  In  this  aspect  ot  the  case,  and  In 
this  only,  the  evidence  presented  an  issue 
wliich  should  have  been  submitted  to  the 
Jury,  and  lor  that  reason  the  peremptory 
instruction  was  erroneous."  In  Dinnlban 
T.  Lake  Ontario  Beach  Co.,  8  App.  Div.  S09. 
40  N.  T.  Snpp.  764,  the  decedent  held  a 
ticket  entitling  her  to  bathe  in  the  waters 
of  the  lake  adjacent  to  the  beach.  She 
w&B  drowned  in  a  deep  pool  near  to  a  tobog- 
gan slide,  constructed  by  defendant  in  the 
wator.  The  court  in  that  case  held,  that 
"the  learned  trial  judge  correctly  tustmct- 
eu  the  Jury  that  the  defendant  was  bound 
to  be  active  and  exercise  vigilance  to  keep 
the  ground,  whereon  it  invited  its  patrons 
to  bathe,  from  becoming  dangerous,  that 
this  dnty  was  an  active  one,  and  that 
the  defendant  could  not  escape  liability 
by  showing  simply  that  it  did  nothing  to 
produce  the  hole.  These  instructions  laid 
down  the  rule  of  law  applicable  to  the  liabili- 
ties of  keepers  of  bathing  beaches."  21  A.  & 
B.  Enc.  Law  (2d  Ed.)  471,  472:  Thompson, 
Com.  Law  Neg.  ft  994,  998;  Cooley  on  Torts, 
(  606;  Boyce  t.  U.  P.  Ry.  Co.,  8  Utah,  353, 
81  Pac.  460,  18  L.  B.  A.  609;  Hart  v.  Wash- 
ington Park  Club,  167  IlL  0,  41  N.  E.  620, 
28  L.  R.  A.  492,  48  Am.  St  Rep.  298;  Rich- 
mond, etc.,  By.  Co.  v.  Moore,  94  Va.  493,  27 
S.  E.  70,  37  L.  R.  A.  258 ;  Thompson  v.  Street 
Ry.  Co.,  170  Mass.  577,  49  N.  E.  913,  40  L. 
R.  A.  345,  64  Am.  St  Rep.  323;  Sebeck  v. 
Platdeutsche  Volkfest  Verlen,  64  N.  J.  Law, 
624.  46  AU.  631,  60  L.  R.  A.  199,  81  Am.  St 
Rep.  512;  Conradt  v.  Clauve,  93  Ind.  476,  47 
Am.  Rep.  888;  Pedcett  v.  Bergen  Beach  Co. 
(Sup.)  60  N.  Y.  Supp.  966;  Breezee v.  Pow- 
ers, 80  Mich.  172,  46  N.  W.  130;  Dunn  r. 
Brown  Ounty  Agr.  Soc.,  46  Ohio  St  93, 
18  N.  E.  496.  1  Lb  R.  A.  754,  15  Am.  St  Rep. 
566;  Francis  ▼.  Cockrell,  5  Law  Rep.  Q.  B. 
184. 

Applying  the  foregoing  principles  of  law 
to  the  facts  in  this  case,  we  are  not  warrant- 
ed In  holding,  as  a  matter  of  law,  that  the 
defendant  was  free  from  negligence.  Neith- 
er are  we  prepared  to  say  that  the  death  of 
decedent  was  due  to  his  own  negligence. 
There  is  abundant  evidence  in  the  record  to 
support  a  finding  that  when  decedent  and 
tils  companions  first  discovered  they  were 
in  water  beyond  their  depth,  and  the  storm 
bad  overtaken  them,  they  were  about  185 
feet  from  tbe  float  stand,  and  were  entire- 
ly within  the  radius  of  territory  in  which 
the  patrons  of  the  resort  usually  bathed. 
Miss  Pomeroy  testified  that  when  she  start- 
ed to  return  to  the  pavilion  to  notify  the 
people  of  the  danger  the  boys  were  in,  they 
were  about  180  feet  northwest  of  the  float* 
stand.  F.  A.  Olson,  a  witness  for  the  plain- 
tur,  testified  that  he  bathed  in  this  resort 
quite  frequently  during  the  bathing  season 
of  1903;  that  he  walked  and  bathed  around 
th*  float  stand,  and  that  about  76  yards  to 


the  north,  and  the  same  distance  to  the  west 
and  northwest  of  this  stand,  he  could  not 
touch  bottom;  that  the  water  at  these  pointi 
was  over  a  person's  head.  J.  B.  Langtord, 
the  then  general  manager  of  tbe  resort  who 
was  called  as  a  witness  by  defendant  testi- 
fied that  to  his  personal  knowledge,  the 
people.  Invitees  of  defendant  company,  bath- 
ed from  200  to  300  feet  to  the  north  and 
northeast  from  that  point  He  further  stat- 
ed, quoting  his  own  langua^^e:  "Some  of 
them  [referring  to  the  bathers]  bathed  1,000 
feet  west;  some  of  them  north  and  northeast 
The  company  knew  they  were  bathing  there, 
and  knew  the  depth  of  the  water.  •  •  • 
Three  hundred  feet  from  the  pully  frame 
west  and  northwest  the  depth  of  tbe  water 
was  5%  feet  possibly  6."  It  Is  therefore 
conclusively  shown  that  a  point  185  feet  in 
any  direction  from  the  float  stand  would  be 
entirely  within  the  territory  of  the  resort 
where  the  people,  men,  women,  and  children, 
usually  bathed  with  the  knowledge  and  con- 
sent of  the  defendant  company.  It  cannot 
be  held  that  decedent  was  guilty  of  contrib- 
utory negligence,  so  long  as  he  and  his  com- 
panions remained  within  the  territory  to 
which  they,  and  the  people  generally,  were 
invited  to  bathe,  unless  they,  with  knowledge 
or  notice  of  the  danger,  put  themselves  in 
a  position  of  peril,  which  was  not  shown  or 
attempted  to  be  shown  at  the  trial.  The  un- 
disputed evidence  shows  that  when  dece- 
dent and  his  companions  discovered  they 
were  in  danger  they  made  every  effort  In 
their  power  to  return  to  the  pavilion. 

It  is  nrged  by  appellant  that  the  condition 
of  the  premises,  such  as  the  lay  and  char- 
acter of  the  bed  of  tbe  lake,  the  depth  of 
the  water,  etc.,  as  testified  to  by  defendant's 
witnesses,  demonstrated  that  the  deceased 
and  his  companions  must  have  been  out  into 
the  lake  far  beyond  the  limits  within  which 
the  patrons  of  the  resort  usually  bathed. 
These,  however,  were  questions  of  fact  for 
the  Jury  to  determine,  and  the  jury  having 
found  adversely  to  the  defendant  on  these, 
as  well  as  all  other  Issues  of  fact  in  the  case, 
the  verdict  cannot  be  disturbed,  there  being 
ample  evidence  in  the  record  to  support  It 
There  are  other  errors  assigned,  but  we 
think  they  are  without  merit  and  therefore 
deem  it  unnecessary  to  discuss  them. 

We  find  no  reversible  error  in  the  record. 
The  judgment  is  therefore  afSrmed,  with 
costs. 

STRATTP,  J,,  concurs. 

BARTCH,  C.  J.  I  concur  in  denying 
the  motion  to  strike  the  bill  of  ezceptioDa 
from  tbe  files ;  but  upon  the  grounds  that  the 
charge  of  the  court  was  erroneous,  mislead- 
ing to  the  Jury,  and  prejudicial  to  the  de- 
fendant and  that  certain  opinion  evidence 
was  Improperly  admitted  over  the  objection 
of  the  defense,  I  dissent  from  the  affirm- 
ance of  the  Judgment 
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SNTDBR  T.  PIKE. 
(Supreme  Court  of  Utah.    Dec.  20,   1905.) 

1.  Appeal— Rulings  in   Favob   of  Appel- 
lant-Review. 

Where  respondent  has  no  cross-appeal  and 
does  not  assign  cross-astiiKDnients  of  error,  the 
court  on  appeal  cannot  review  a  decision  in  favor 
of  appellant. 

[Ed.  Note. — For  cases  In  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §«  3573-3580.] 

2.  Venue  —  Statutobt  Pbovisions  —  Va- 

LIDITT. 

Rev.  St.  1898,  Sg  202»-2932,  fixing  the 
place  of  trial  in  civil  actions,  and  section  2033, 
providing  that,  if  the  county  in  which  the  action 
is  brought  is  not  the  proper  county,  it  may  be 
tried  therein,  unless  defendant  when  he  appears 
demands  trial  in  the  proper  county,  are  not  a 
violation  of  C?onst.  art.  8,  {  5,  providing  that  all 
civil  business  arising  in  a  county  must  be  tried 
therein,  unless  a  change  of  venue  is  taken.* 

3.  Courts— DiaxBicT  Coubts— Jurisdiction. 

The  Jurisdiction  of  the  district  court  con- 
ferred by  Const,  art.  8,  §  7,  providing  that  the 
district  court  shall  have  original  jurisdiction  in 
all  matters  civil,  is  the  power  to  pass  on  the  sub- 
ject-matter of  the  controversy  wthout  reference 
to  whether  it  has  jurisdiction  of  a  particular 
case.t 

4.  Mortgages— Foreclosure— Venue— JuBis- 
Dimos. 

Under  Rev.  St  1898,  i  2928.  providing  that 
actions  for  the  foreclosure  of  mortgages  on  real 
estate  must  be  brought  in  the  county  where  the 
same  is  situate,  and  section  2933,  providing  that, 
if  the  county  in  which  the  action  is  commenced 
is  not  the  proper  county  for  trial,  the  action  may 
be  tried  therein,  unless  defendant  at  the  time  be 
appears  and  answers  demands  that  the  trial  be 
had  in  the  proper  county,  the  disti-ict  court  has 
jurisdiction  of  a  suit  to  foreclose  a  mortgage  of 
real  estate  situate  in  another  county,  in  the  ab- 
sence of  a  demand  for  a  change  of  venue  to  the 
proper  county. 

5.  Venue— Objections— Waiver. 

A  defendant  failing  to  avail  himself  of  the 
provisions  of  Rev.  St.  1898,  §  2033,  authorizing 
a  defendant  to  demand  that  a  cause  commenced 
in  a  wrong  county  shall  be  transferred  to  the 
proper  county,  or  otherwise  failing  to  challenge 
the  jurisdiction  of  the  court  on  the  ground 
that  the  suit  was  not  brought  in  the  proper 
county,  waives  the  objection,  and  cannot  at- 
tack the  judgment  collaterally. 

Appeal  from  District  Court,  £Uiiery  County ; 
Jacol)  JotaiiRon,  Judge. 

Action  by  C.  Beldin  Snyder  against  W.  R. 
Pike.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

The  record  in  this  case  presents  substan- 
tially the  following  facts:  The  Copper 
Glol)e  Mining  Company,  a  corporation,  was, 
In  1809,  the  owner  of  certain  mining  claims 
situate  m  Emery  county.  On  September  29, 
1899,  it  gave  to  W.  R.  Pike  a  mortgage  upon 
said  claims  to  secure  a  debt  of  $2,000  evi- 
denced by  a  promissory  note  of  even  date, 
due  and  payable  to  Pike  six  months  there- 
after at  the  First  National  Bank  of  Prove, 
Utah,  In  United  States  gold  coin,  with  Inter- 
est at  the  rate  of  1  per  cent,  per  month  botb 

•Olbbs  T.  Olbbs,  73  Pae.  Ml,  26  Utah,  381;  Fields 
r.  Daisy  Gold  Mln.  Co.,  73  P«c.  521.  26  Utah,  373: 
Sherman    v.    Drout>a7.    74    Pac.    348.    27    Utah,    47. 

fWhlte  V.  Railway  Co.,  71  Pac.  693.  26  Utah.  346: 
Field!  V.  Daisy  Gold  Mln.  Co.,  73  Pac.  621,  26 
VUb,  373. 


before  and  after  Judgment.  The  mortgage 
was  duly  recorded  May  31,  1900.  The  Cop- 
per Globe  Mining  Company  bad  Its  principal 
office  and  did  Its  buslnef^s  at  Provo,  where 
Its  officers  resided,  and  where  all  the  business 
In  connection  with  the  note  and  mortgage  was 
had  and  transacted.  On  October  15,  1900, 
Phillips  and  Childs  obtained  a  Judgment 
against  the  Copper  Globe  Mining  Company 
in  the  district  court  of  Emery  county  for 
the  sum  of  $200,  interest,  and  costs.  An  exe- 
cution was  Issued  on  tlie  Judgment  In  Decem- 
ber, 1900,  and  the  said  mining  claims  of  the 
Copper  Globe  Mining  Company  were  levied 
upon  and  sold  by  the  sheriff  of  Emery  county 
on  February  4,  1901,  at  which  execution  sale 
Phillips  and  Childs  became  the  purchasers 
for  $201,  and  a  certificate  of  sale  of  the 
mining  claims  mentioned  was  issued  to  them 
by  the  sheriff  on  the  last-mentioned  date. 
On  April  18,  1901,  Pike  brought  an  action 
in  the  Fourth  Judicial  district  court  of  Utah 
county  on  his  said  note,  and  for  foreclosure 
of  his  mortgage  against  the  Cc^jper  Globe 
Mining  Company.  Phlllipe,  Childs,  and  J. 
R.  Wren  &  Co.,  a  corporation,  which  was  also 
a  Judgment  creditor  of  the  said  mining  com- 
pany, were  made  defendants.  Summons  was 
personally  served  upon  each  of  the  defend- 
ants. J.  R.  Wren  &  Co.  filed  a  general 
demurrer  to  the  complaint,  but  afterwards 
withdrew  It  and  consented  that  default  might 
be  taken  against  It,  which  was  done.  Phil- 
lips and  Childs  neither  answered  or  other- 
wise pleaded  to  the  complaint,  and  default 
of  each  was  duly  entered.  On  March  29, 
1902,  foreclosure  proceedings  on  Pike's  com- 
plaint were  had  before  the  Fourth  Judicial 
district  court  sitting  at  Provo,  and  the  court 
made  its  findings  and  entered  a  decree  di- 
recting a  sale  of  the  mortgaged  premises  for 
the  payment  of  the  indebtedness  due  Pike, 
which  the  court  found  to  he  $3,214.60.  In  pur- 
suance of  the  order  of  sale  made  by  the  court, 
the  sheriff  of  Emery  county,  on  May  14,  1902, 
sold  snld  mining  claims,  at  which  sale  Pike 
became  the  purchaser  for  the  sum  of  $3,305, 
being  $3..?5  less  than  the  aggregate  amount 
of  the  Judgment,  Interest,  and  costs.  The 
sheriff,  on  the  last-mentioned  date.  Issued 
and  delivered  to  Pike  a  certificate  of  sale 
at  said  mining  daims,  which  was  duly  re- 
corded. On  November  16,  1901,  Childs  and 
Phillips  conveyed  by  quitclaim  deed  said  min- 
ing properties  to  Snyder,  the  plaintiff  lierein. 
On  November  4,  1002,  Snj-der,  for  the  pur- 
pose of  redeeming  said  property  from  mort- 
gage foreclosure  sale,  delivered  to  the  sheriff 
a  bank  certificate  of  deposit  payable  in  gold 
coin,  for  the  sum  of  $3,504.33,  on  the  Provo 
Conmiercial  &  Savings  Bank  at  Prove  City. 
Utah,  and  also  made  proof  to  the  sheriff 
that  he  (Snyder)  was  a  redemptloner  and 
had  the  right  to  redeem.  The  sheriff  ac- 
cepted and  received  the  bank  certificate  of 
deposit  and  gave  Snyder  a  certificate  of 
redemption.  The  last  day  on  which  redemp- 
tion could  be  had  from  the  Jnortgage^foi^e- 
y  y  ^-^ 
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cIoBure  sale  was  November  14,  1902,  and 
on  the  14th  or  15th  day  of  that  month 
Pike,  at  Castle  Dale,  In  pursuance  of  the 
certificate  of  sale  held  by  him,  demanded 
of  the  sheriff  the  money  or  a  sheriff's  deed 
for  said  mining  claims,  as  called  for  by  the 
certificate  of  sale.  The  sherlft  tendered  Pike 
the  bank  certificate  of  deposit  left  with  him 
by  Snyder  for  redemption,  but  Pike  refused 
to  accept  the  certificate  of  deposit  upon  the 
ground  that  it  was  not  legal  tender,  and 
Informed  the  sheriff  that,  unless  the  amount 
required  to  be  paid  for  redemption  was  paid 
in  money,  he  would,  on  Monday  following, 
which  was  the  16th  or  17th  day  of  November, 
demand  a  sheriffs  deed.  On  the  following 
Monday  (November  leth  or  17th)  Pike  de- 
manded of  the  sheriff  a  deed,  and  the  sheriff, 
not  having  anything  but  the  bank  certificate 
of  deposit,  which  was  again  refused  by  Pike, 
and  not  being  able  to  make  a  tender  of 
money,  executed  and  delivered  to  Pike  a 
sheriff's  deed  to  the  mining  claims  in  ques- 
tion, and  returned  the  bank  certificate  of 
deposit  to  Snyder  at  Provo.  On  October  2, 
was,  Snyder  brought  this  action  In  the  dis- 
trict court  of  Emery  county  to  quiet  title 
In  himself  to  the  mining  claims  In  contro- 
versy. The  case  was  tried  and  duly  sub- 
mitted, and  the  court  found  and  adjudged. 
In  substance  and  effect,  that  the  tender  of 
the  bank  certificate  of  deposit  made  by  Sny- 
der as  redemptioner  to  redeem  said  mining 
claims  was  not  &  tender  or  payment  of  law- 
ful money  of  the  United  States,  and  there- 
fore not  a  redemption  of  tlie  property.  But 
the  court  further  held  and  adjudged  that 
the  Fourth  Judicial  district  court  did  not 
have  JurLsdictlon  to  foreclose  the  mortgage 
referred  to  because  the  mining  claims  were 
situate  wholly  within  Emery  county,  and 
that  all  proceedings  of  the  mortgage  fore- 
closure were  void,  and  that  therefore  the 
sheriff's  deed  delivered  to  Pike  under  and 
by  virtue  of  said  proceedings  and  order  of 
sale  was  also  void.  The  court  further  ad- 
judged that  Snyder  was  the  owner  and  en- 
titled to  the  possession  of  the  mining  claims 
In  question,  subject  to  Pike's  mortgage  lien. 
From  that  part  of  the  Judgment  holding 
that  the  Fourth  Judicial  district  court  was 
without  Jurisdiction  to  foreclose  tlie  mort- 
gage, and  that  Snyder  was  the  owner  and 
entitled  to  the  pos.ses.slon  of  the  property 
In  controversy.  Pike  has  appealed  to  this 
court 

Powers  &  Marloneaux  and  Edward  Pike,  for 
appellant.  M.  M.  Warner  and  D.  D.  Houtz, 
for  respondent. 

McCARTT,  J.,  after  making  the  foregoing 
statement  of  the  case,  delivered  the  opinion 
of  the  court 

The  two  main  or  principal  questions  sub- 
mitted to  and  determined  by  the  lower 
court  were;  First,  did  the  Fourth  judicial 
district  court,  sitting  at  Provo,  Utah  coun- 
ty, hove  Jurisdiction  of  the  subject-mattw 


to  foreclose  Pike's  mortgage?  And,  second, 
if  so,  did  Snyder,  as  a  redemptioner,  make 
such  a  tender  of  payment  of  money  as,  under 
the  law,  operated  as  a  redemption  of  the  prop- 
erty in  question  from  the  mortgage  fore- 
closure sale?  The  court  found  the  Issues 
involving  the  first  proposition  in  favor  of 
Snyder,  and  held  that  the  district  court  sit- 
ting at  Utah  county  was  without  jurisdic- 
tion; and  the  second  i)oint  In  the  case  was 
decided  In  favor  of  Pike,  who  has  appealed. 
Snyder  has  no  cross-appeal,  nor  has  he  cross- 
assignments  of  error;  hence  we  cannot  re- 
view the  decision  of  the  trial  court  on  this 
question.  And  we  are  not  prepared  to  say, 
even  if  the  findings  of  the  court  on  this  point 
were  properly  before  us  for  consideration, 
that  the  trial  court  erred  in  holding  that 
the  tender  of  payment  by  Snyder  of  the  bank 
certificate  of  deposit  was  not  such  a  tender 
of  payment  as  the  law  requires.  Therefore 
the  only  question  presented  by  this  appeal  is: 
Did  the  trial  court  err  in  holding  that  the 
district  court  of  Utah  county  was  without 
jurisdiction  to  foreclose  the  Pike  mortgage? 
The  sections  of  the  Revised  Statutes  of 
Utah  of  1806.  relating  to  the  fixing  of  the 
place  of  trial  in  civil  actions,  so  far  as  ma- 
terial to  the  determination  of  the  question 
involved,  provide  as  follows:  "Actions  for 
the  following  causes  must  be  tried  In  the 
county  where  the  cause,  or  some  part  there- 
of, arose,  subject  to  the  power  of  the  court  to 
change  the  place  of  trial  as  provided  In  this 
Code.  •  •  •  For  the  foreclosure  of  all 
Hens  and  mortgages  on  real  propnty." 
Section  2928,  c.  T,  Code  Civ.  Proc.  Sections 
2929  to  2932,  Inclusive,  provide  where  other 
kinds-  of  actions  not  enumerated  in  section 
2926  shall  be  tried;  and  section  2933  of  the 
same  chapter,  which  was  in  force  at  the  time 
suit  for  the  foreclosure  of  Pike's  mortgage 
was  commenced,  but  which  has  since  been 
repealed,  provided  that:  "If  the  county  In 
which  the  action  Is  commenced  Is  not  the 
proper  county  for  the  trial  thereof,  the  action 
may,  notwlthRtandlng,  be  tried  therein  un- 
less the  defendant  at  the  time  he  appears 
and  answers  or  demurs  files  an  aflldavlt 
of  merits  and  demands  in  writing  that  the 
trial  be  had  in  the  proper  county."  Re- 
spondent contends  that  under  section  2928 
suits  for  the  foreclosure  of  mortgages  can 
be  brought  only  In  the  county  where  the 
mortgaged  premises  sought  to  be  foreclosed 
are  situated,  and,  as  the  mining  claims  in 
question  are  wholly  within  Emery  county,  the 
district  court  of  Utah  county  exceeded  its 
constitutional  powers  and  acted  without 
Jurisdiction;  and  that  the  mortgage  foreclo- 
sure sale  of  the  mining  claims  was  and  is  a 
nullity.  Api)e11ant  on  the  other  hand.  In- 
sists that  section  2928  Is  In  conflict  with  sec- 
tion 5,  art.  8  of  the  Constitution,  wherein  It 
It  provides  that  "all  civil  and  criminal  busi- 
ness arising  In  any  county  must  be  tried  In 
such  county  unless  a  change  of  venue  be 
taken  as  provided  by  law."  While  the  deci- 
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sions  of  this  conrt  construing  and  defining 
the  meaning  of  this  clatiee  of  the  Constitution 
are  not  harmonious,  it  is  sufBclent  to  here 
state,  without  entering  upon  a  discussion  of 
the  subject,  that  the  more  recent  cases  where- 
in the  question  was  before  this  court  hold 
the  provisions  of  the  statute  fixiug  the  place 
of  trial  in  civil  cases  are  not  in  conflict  with 
said  section  of  the  Constitution.  Gibbs  v. 
Gibbs,  20  Utah,  382,  73  Pac.  641;  Fields 
T.  Daisy  Gold  Min.  Co.,  20  Utah,  373,  73 
Pac.  521;  Sherman  v.  Droubay,  2"  Utah,  47, 
74  Pac.  348.  And  after  a  further  considera- 
tion of  this  Jurisdictional  question,  I  fail  to 
see  any  reason  why  the  ultimate  conclusion 
arrived  at  in  those  cases  should  be  disturbed. 
Appellant's  next  contention  is  that,  conced- 
ing section  2928  to  be  valid,  the  district  court 
of  Utah  county  had  original  jurisdiction  to 
foreclose  the  mortgage,  and,  if  respondent 
desired  to  have  the  cause  tried  In  Emery 
county,  where  the  mortgaged  premises  are 
situated,  it  was  incumbent  upon  him  to  file 
an  affidavit  of  merits  and  demand  in  writing 
that  the  cause  be  transferred  as  provided  by 
Section  2933,  supra.  Section  7,  art.  8,  of  the 
Constitution,  provides  that  "the  district 
court  shall  have  original  jurisdiction  in  all 
matters  civil  and  criminal  not  excepted  in 
this  Constitution  and  not  prohibited  by  law." 
It  must  be  conceded  that  under  this  provision 
of  the  Constitution  the  district  court  of  Utah 
county  had  jurisdiction  of  the  subject-matter 
of  the  actiou ;  that  is,  jurisdlctioa  to  bear 
and  determine  actions  generally  which  are 
brought  to  foreclose  mortgages  on  real  prop- 
erty. For  the  term  "subject-matter  of  the 
action"  has  a  well-defined  and  understood 
meaning.  As  stated  by  appellant,  in  his 
brief  "It  la  not  whether  the  court  has 
jurisdiction  of  the  particular  case,  but  as  to 
whether  it  has  jurisdiction  of  the  class  of 
cases  to  which  the  particular  case  belongs." 
This  Is  not  only  in  accord  with  the  rule  an- 
nounced In  the  ease  of  White  v.  Railway  Co., 
25  Utah,  346,  71  Pac.  593,  and  Fields  v.  Min- 
ing Co.,  supra,  but  is  in  harmony  with  the 
doctrine  as  declared  by  the  authorities  gener- 
ally. Works,  in  his  treatise  on  Jurisdiction, 
on  page  333,  says :  "A  court  may  have  juris- 
diction to  pass  upon  title  to  real  estate,  or  to 
foreclose  mortgages  generally.  Therefore  It 
has  jurisdiction  of  such  a  subject-matter. 
And  the  sole  question  under  the  statutes  we 
are  consId«-ing  Is  whether  a  court,  having 
such  jurisdiction,  shall  try  the  question  of 
title,  in  the  particular  case  out  of  the  county 
where  the  land  liee.  The  decisions  are  to  the 
effect  that  the  only  question  in  such  a  case 
Is  as  to  the  place  where  It  shall  be  tried,  and 
that  this  is  a  matter  of  personal  privilei^e 
that  may  be  waived."  Brown  on  Jurisdic- 
tion, f  10,  says:  "The  subject  of  the  con- 
troversy does  not  relate  to  the  particular  case 
before  the  court,  but  whether  the  court  has 
power  to  try  an  issue  Involving  the  same  sub- 
ject." In  the  case  of  Hunt  v.  Hunt,  72  N.  Y. 
217,  28  Am.  Rep.  129,  the  court  say :    "Juris- 


diction of  the  subject-matter  Is  power  to  ad- 
judge eoncerniug  the  general  questions  In- 
volved, and  is  uut  dependent  uiran  the  state 
of  facts  which  may  api^ear  in  the  particular 
case  arising,  or  which  Is  claimed  to  have 
arisen,  under  the  general  question.  One 
court  has  jurisdiction  In  criminal  cases,  an- 
other In  civil  cases;  each  in  Its  sphere  has 
jurisdiction  of  the  8ubject-matt«r.  Yet  the 
facts  and  the  acts  of  the  party  proceeded 
against  may  be  the  same  in  a  civil  as  in  a 
criminal  case.  •  «  •  We  conclude  that 
jurisdiction  of  the  subject-matter  is  the 
power  lawfully  conferred  to  deal  with  the 
general  subject  Involved  in  the  action." 
Bailey  on  Jurisdiction,  S  4 ;  17  A.  &  E.  Enc. 
Law  (2d  Ed.)  1000,  and  cases  cited  In  note  4. 
State  ex.  rel.  Egan  v.  Wolever,  127  Ind.  300. 
26  N.  E.  702 ;  McCoy  v.  Able,  131  Ind.  419,  30 
N.  E.  528,  31  N.  E.  453;  Jackson  v.  Smith, 
120  Ind.  520,  22  N.  B.  431 ;  St.  Louis,  etc.,  Ry. 
Co.  V.  Lowder  (Mo.)  39  S.  W.  799,  60  Am. 
St.  liep.  565.  Section  2928.  Rev.  St.  Utah 
1898,  referred  to,  provides  where  the  juris- 
diction thus  conferred  by  the  Constitution 
shall  be  exercised  when  the  subject-matter 
of  the  action  is  the  foreclosure  of  a  mort- 
gage on  real  property,  and  when  read  and  con- 
strued with  section  2933,  which  was  in  force 
at  the  time  of  the  commencement  of  the  fore- 
closure suit  In  question,  leaves  no  doubt  as  to 
the  Jurisdiction  of  the  district  court  of  Utah 
county  to  hear  and  determine  the  cause; 
there  being  no  demand  on  the  part  of  the  de- 
fendants, or  either  of  them,  to  have  the  action 
transferred  to  the  "proper  county"  as  provid- 
ed by  said  section  2933.  In  Works  on  Juris- 
diction, p.  120,  the  author  says:  "Statutes 
usually  provide  specifically  where  all  actions 
belonging  to  certain  designated  classes  shall 
be  brought  At  common  law,  the  venue  must 
be  laid  In  the  proper  county  in  local  actions, 
or  the  coiu-t  is  without  jurisdiction.  But 
this  rule  has  been  materially  modified  In 
many,  If  not  most,  of  the  states,  by  statutory 
provisions  to  the  effect  that,  where  the  action 
is  brought  In  the  wrong  county,  the  defend- 
ant must,  within  a  designated  time,  demand 
that  the  same  be  transferred  to  the  proper 
county,  or  the  court  In  which  It  is  brought 
shall  have  jurisdiction."  House  v.  Lockwood, 
40  Hun,  532 ;  Fletcher  v.  Stowell  (Colo.)  28 
Pac.  326:  West  v.  Walker,  77  Wis.  557,  46 
N.  W.  819;  Walker  v.  Stroud  (Tex.  Sup.)  6 
S.  W.  202. 

Respondent  cites  and  relies  upon  the  case 
of  Sherman  v.  Droubay,  supra,  In  support  of 
his  contention  that  the  district  court  of 
Utah  county  was  without  juri;«diction  to  fore- 
close the  Pike  mortgage.  In  that  case,  suit 
was  commenced  in  Salt  Lake  coimty  to  fore- 
close a  trust  deed  on  real  proiierty  situated 
in  Tooele  county,  which  trust  deed  was  given 
to  secure  a  note  made  payable  in  Salt  Lake 
city  and  county.  The  defendant  appeared 
and  challenged  the  jurisdiction  of  the  court, 
and,  furthermore,  section  2933,  dupra,  bad 
been   repealed  before   the  action   was  corn- 
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menoed.  The  case  Is  therefore  clearly  dis- 
tinguishable from' the  action  brought  to  fore- 
close the  Pike  mortgage  in  two  particulars. 
In  the  case  of  Sherman  v.  Droubay,  the 
defendant  appeared  and  challenged  the  Juris- 
diction of  the  court  to  try  the  case  In  Salt 
Lake  county;  in  the  case  of  Pike  v.  Copper 
Globe  MIn.  Co.,  neither  the  defendant  com- 
pany, nor  Snyder's  assignors,  who  were  also 
made  defendants,  appeared  and  made  any 
objections  whatever  to  the  Jurisdiction  of  the 
court,  or  appealed  from  the  Judgment  therein 
rendered,  as  was  done  in  the  case  of  Sherman 
V.  Droubay;  and  without  deciding  what  effect, 
if  any,  the  repeal  of  section  2933  had  on 
the  question  of  Jurisdiction  or  place  of  trial 
generally,  it  Is  safflcent  to  obserre  that  the 
defendants  in  the  foreclosure  proceedings  of 
the  Pike  mortgage,  having  failed  to  avail 
themselves  of  Its  provisions,  or  to  otherwise 
challenge  tbe  Jurisdiction  of  the  court, 
waived  it,  and  cannot  now  be  permitted  to 
successfully  assail  the  Judgment  collaterally. 
The  provisions  of  the  Minnesota  statute  re- 
lating to  tbe  place  of  trial  of  dvil  actions 
are  substantially  the  same  as  the  statute  of 
this  state ;  and  in  the  case  of  Gill  v.  Bradley, 
21  Minn.  15,  which  was  an  action  involving 
an  Interest  In  real  estate  which  was  situated 
In  McLeod  county,  the  action  was  brought 
In  Hennepin  county.  Tbe  defendant  demur- 
red to  tbe  complaint,  on  tbe  ground  that  tbe 
court  had  no  Jurisdiction  of  the  subject  of 
the  action,  and  cited  section  38  of  the 
Minnesota  statute  (Gen.  St  1866,  c.  66  [Gen. 
St.  18^,  S  5182]),  which  U  tbe  same  as 
section  29^  of  ou'r  own  statute.  The  court 
says:  "This  being  an  action  for  tbe  deter- 
mination of  a  right  or  interest  in  real  estate, 
McLeod  was  the  pfoper  place  of  trial;  but, 
by  section  42  it  is  provided  that,  If  the 
county  designated  for  the  place  of  trial  in 
tlie  complaint  is  not  the  proper  county,  the 
action  may,  notwithstanding,  be  tried  there- 
in, unless  tbe  defendant,  before  the  time 
for  answering  expires,  demands  in  writing 
that  the  trial  be  had  in  the  proper  county. 
•  •  *  This  provision  shows  two  things: 
That  the  district  court  of  the  designated 
county  has  Jurisdiction  In  a  case  like  this 
at  bar,  unless  a  written  demand  for  trial 
In  the  proper  county  is  made  before  the  time 
of  answering  expires."  Tbe  Supreme  Court 
of  South  Carolina,  in  Trapier  v.  Waldo,  16 
S.  C.  276,  a  case  in  which  this  same  question 
was  Involved,  said,  in  construing  a  statute 
of  that  state  relating  to  the  "place  of  trial," 
tbe  provisions  of  which  are  almost  identical 
with  the  sections  of  tbe  statute  under  con- 
sideration :  "It  would  seem  that  these  regu- 
lations were  prescribed  exclusively  for  the 
benefit  of  the  parties  to  the  suit  and  that 
parties  outside  of  the  record  have  no  rights 
in  tbe  matter,  as  cases  of  all  kinds  are  al- 
lowed to  be  tried  in  any  county  by  consent 
of  the  parties,  or  by  the  order  of  the  court. 
In  the  case  before  us  no  demand  In  writing 
was  made  that  the  trial  should  be  had  in 


Georgetown  county  [where  the  mortgaged 
premises  were  situated].  Indeed,  all  the  de- 
fendants who  were  in  the  state  resided  in 
Charleston  [county],  and  doubtless,  it  was 
more  convenient  for  both  clients  and  lawyers 
that  the  case  should  be  there  beard."  The 
court,  in  that  case,  held  that  the  county  in 
which  an  action  was  brought  had  Jurisdiction 
to  try  the  case,  no  demand  for  a  change 
of  place  of  trial  having  been  made — Citing 
Marsh  v.  Lowry,  26  Barb.  197 ;  Woodward  v. 
nanchett,  52  Wis.  482,  9  N.  W.  468. 

I  am  of  tbe  opinion  that  the  district  court 
of  Utah  county  had  Jurisdiction  to  foreclose 
the  Pike  mortgage,  and  that  the  trial  court 
In  this  case  erred  in  holding  otherwise.  In 
conclusion,  I  might  add  that  the  result  ar- 
rived at  in  this  case,  namely,  that  the  dis- 
trict court  of  Utah  county  had  Jurisdiction 
to  foreclose  the  mortgage,  is  in  accord  with 
all  the  decisions  of  this  court  in  which 
section  5,  art  8,  Const,  has  heretofore  been 
construed. 

The  Judgment  Is  reversed,  with  directions 
to  the  district  court  to  set  aside  that  portion 
of  its  findings  and  decree  holding  that  the 
court  was  without  Jurisdiction  and  quieting 
tbe  title  to  the  mining  claims  in  controversy 
in  Snyder,  and  enter  Judgment  In  favor  of 
W.  R.  Pike  quieting  and  confirming  the 
title  in  him  as  against  Snyder.  Costs  to  be 
taxed  against  resitondent 

BARTCH,  C.  J.,  concurs  in  the  result 
MORSE,  District  Judge,  concurs. 


KBUGER  V.  ST.  JOB  LUMBER  CO.  et  al. 

(Supreme  Court  of  Idaho,  Nov.  29,  1905.    On 
Rehearing,  Dec.  31,  1905.) 

1.  Actions— Joinder  of  Causes. 

Under  the  provisions  of  section  4169,  Rev. 
St.  1887,  the  plaintiff  may  unite  several  causes 
of  action  in  the  same  complaint,  when  such 
causes  belong  to  one  only  of  the  classes  enumer- 
ated in  said  section. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Action,  |f  378-347.] 

2.  Same. 

Such  causes  of  action  must  affect  all  of  the 
parties  to  the  action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent  Dig.  Actions,  i  511.] 

3.  Pleading— Skpabate  Causes  of  Action. 

Each  of  said  causes  of  action  must  be 
separately  stated. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Pleading,  i  113.] 

4.  Same — Sevebat,  Defendants. 

Where   several   persons   are   made   defend- 
ants,   tbe   complaint   must   contain   allegations 
sufficient  to  charge  them  jointly. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Kootenai 
County;  R.  T.  Morgan,  Judge. 

Action  by  Paul  C.  Kmger  against  tbe 
St  Joe  Lumber  Company  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
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Edwin  McBee,  for  appellant  A.  A.  Crane, 
for  respondents. 

SULLIVAN,  J.  This  Is  an  appeal  from  a 
Judgment  In  favor  of  the  defendants,  who 
are  respondents  here,  dismissing  an  action 
bronght  to  recover  damages  for  Injuries  to 
the  person  and  property  of  the  appellant 
An  injunction  was  prayed  for  enjoining  the 
respondents  from  trespassing  upon  certain 
lands  of  appellant  described  in  the  complaint 
and  from  cutting  and  removing  timber  from 
said  lauds,  and  from  using  a  private  road  of 
plaintiff,  and  a  logging  chute  thereon,  and 
from  obstructing  a  boat  lauding  on  said  land 
fronting  on  the  Coeur  d  'Alene  Lake.  A 
demurrer  to  the  complaint  was  sustained. 
The  grounds  of  the  demurrer  were  (1)  that 
there  was  a  defect  and  misjoinder  of  parties 
defendant;  (2)  that  several  causes  of  action 
against  different  individuals  have  been  Im- 
properly Joined;  (3)  that  the  complaint  was 
ambiguous,  unlutelllgible,  and  uncertain;  (4) 
that  the  complaint  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  The 
plaintlfT  thereafter  declined  to  amend,  and 
stood  on  his  complaint  and  the  court  en- 
tered Judgment  dismissing  said  action.  This 
appeal  is  from  the  Judgment 

The  complaint  contains  but  one  count  and 
the  several  causes  of  action  attempted  to  be 
plead  are  not  separately  stated  therein. 
Appellant  seeks  to  recover  damages  as  fol- 
lows: (1)  For  stimapage  value  of  logs  cut 
on  plaintiff's  land,  $270;  (2)  for  Injury  and 
damages  to  crops  and  private  road  way,  $20; 
(3)  for  injury  and  damage  to  plaintiff's  land 
by  tree  tops  left  thereon,  $50;  (4)  for  injury 
and  damage  to  plaintiff  by  reason  of  an  as- 
sault $250;  (5)  for  Injury  and  damage  suf- 
fered by  plaintiff  resulting  from  blockading 
said  landing,  and  preventing  the  plaintiff 
from  using  the  same  and  from  obtaining 
a  market  for  his  timber  and  logs,  and  by 
loss  of  time  caused  by  reason  of  the  obstruc- 
tion of  said  landing,  $1,250;  (6)  for  loss  of 
time  of  plaintiff  for  one  year  by  reason  of  the 
destruction  of  timber  which  could  have  been 
marketed,  had  the  landing  been  unobstructed, 
$350;  (7)  for  loss  of  time  to  plaintiff  result- 
ing from  inability  to  use  said  landing,  $150 — 
and  prays  for  a  permanent  Injunction  and 
for  damages  aggregating  $2,525,  and  for 
costs  of  suit.  It  will  be  observed  that  the 
appellant  seeks  in  this  action  to  recover 
damages  for  waste  committed  on  appellant's 
land,  damages  for  personal  injuries,  damage 
for  injuries  to  bis  property,  and  damage  for 
loss  of  time,  etc. 

The  Legislature  has  provided  what  causes 
of  action  may  be  united  in  the  same  com- 
plaint by  the  provisions  of  section  4169,  Rev. 
St  1887,  which  section  Is  as  follows:  "The 
plaintiff  may  unite  several  causes  of  action 
in  the  same  complaint,  where  they  all  arise 
out  of:  (1)  Contracts,  express  or  ImpUed: 
(2)  claims  to  recover  specific  real  property, 
with  or  without  damages  for  the  withhold- 


ing thereof,  or  for  waste  committed  thereon, 
and  the  rents  and  profits  of  the  same;  (3) 
claims  to  recover  specific  personal  property, 
with  or  without  damages  for  the  withholding 
thereof;  (4)  claims  against  a  trustee  by  vir- 
tue of  a  contract  or  by  operation  of  law; 
(5)  injuries  to  character;  (6)  injuries  to  per- 
son; (7)  injuries  to  property.  The  causes 
ot  action  so  united  must  all  belong  to  one 
only  of  these  classes,  and  must  affect  all 
the  parties  to  the  action  and  not  require 
different  places  of  trial,  and  must  be  sep- 
arately stated;  but  an  action  for  malicious 
arrest  and  prosecution,  or  either  of  them, 
may  be  united  with  an  action  for  either  an 
injury  to  the  character  or  to  the  person." 
The  provisions  of  that  section  are  too  plain 
to  require  construction  or  interpretation. 
Under  Its  provisions  the  plaintiff  may  unite 
several  causes  of  action  in  the  same  com- 
plaint where  all  of  such  causes  belong  to 
either  one  of  the  seven  classes  therein  men- 
tioned, and  is  prohibited  from  uniting  in 
the  same  complaint  causes  of  action  arising 
under  different  classes  or  not  coming  within 
any  one  of  said  classes. 

The  several  causes  of  action  mentioned  In 
the  complaint  come  or  fall  within  the  second, 
^xth,  and  seventh  classes  mentioned  in  said 
section,  to  wit:  (2)  Claims  for  waste  com- 
mitted on  real  property;  (6)  injuries  to  per- 
son; (7)  Injuries  to  property.  In  the  com- 
plaint before  us  (1)  damages  are  demanded 
for  an  assault  upon  the  appellant;  (2)  for  in- 
Jury  to  growing  crops;  (3)  for  trespass  In 
cutting  appellant's  timber;  (4)  for  injury  to 
appellant's  land;  (5)  for  obstructing  appel- 
lant's boat  landing;  (7)  for  loss  of  dead  tim- 
ber, and  time,  etc  Under  the  provisions  of 
said  section  an  action  for  waste  on  real 
property  cannot  be  united  with  an  action 
for  damages  for  an  assault;  and  an  action 
for  Injuries  to  property  cannot  be  united  In 
the  same  complaint  for  damages  for  injuries 
to  the  person.  Said  section  provides  that 
causes  of  action  united  In  the  same  complaint 
must  all  belong  to  only  one  of  said  seven 
classes,  and  must  affect  all  of  the  parties 
to  the  action,  and  must  be  separately  stated. 
As  said  causes  of  action  belong  to  different 
classes,  they  cannot  be  tmlted  In  the  same 
complaint,  and,  as  each  of  said  causes  of 
action  are  not  stated  separately,  the  com- 
plaint fails  to  comply  with  the  requirements 
of  said  section.  Whatever  may  be  the  lib- 
erality claimed  for  our  present  practice  act, 
it  certainly  cannot  be  extended  to  such  a 
misjoinder  of  causes  of  action  as  this  com- 
plaint contains;  and  the  allegations  of  the 
complaint  fall  to  allege  or  show  the  rela- 
tions of  the  defendants  to  each  other  in  the 
commission  of  the  acts  complained  of. 

The  Judgment  of  the  lower  court  is  af- 
firmed, with  costs  In  favor  of  the  respond- 
ents. 

STOCKSLAQER,  C.  J.,  and  AILSHIE, 
J.,  concur.  ^ 
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On   Rehearing. 

PER  CURIAM.  Plaintiff  has  filed  a  peti- 
tion for  a  rehearing  in  this  case  which  we 
have  examined  with  care,  but  we  do  not 
find  that  it  contains  any  question  not  con- 
sidered by  the  court  In  rendering  the  orig- 
inal opinion  herein,  and  the  petition  will 
therefore  be  denied;  and  it  is  so  ordered. 


STATE  V.  MILES. 
(Supreme    Court    of    Idaho.    Jan.    30,    1906.) 

1.  Cbiujnal  Law  —  Appeal  —  Dismissal  — 
Servtce   of   Brief  and   Manuscbiit. 

Where  it  is  shown  that  the  transcript  and 
brief  of  appellant  has  not  been  served  on  the 
adverse  party  or  his  attorney,  as  required  by 
the  rules  of  this  court,  the  appeal  will  be  dis- 
missed on  motion. 

2.  Same— Sebvicb  on  Attorney  Gbnebai^ 

On  an  appeal  by  the  defendant  in  a  crimi- 
nal case,  the  state  is  an  adverse  party,  and 
the  Attorney  General  of  the  state  is  the  attor- 
ney for  the  state  on  said  appeal,  and  the  brief 
of  appellant  and  transcript  of  the  record  must 
be  served  on  him,  as  required  by  the  rules  of 
this  court. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bannodi 
County ;  Alfred  Budge,  Judge. 

Dan  Miles  was  convicted  of  burglary,  and 
appeals.  Motion  to  dismiss  for  failure  to 
serve  copy  of  transcript  and  brief  on  Attor- 
ney General.    Appeal  dismissed. 

Wllllnm  H.  Puckett,  for  appellant  J.  J. 
Guheen,  Atty.  Gen.,  and  Edwin  Snow,  for  the 
State.  Hawley,  Puckett  &  Hawley,  amicus 
curlte. 

SULLIVAN,  J.  The  appellant  in  this  ease 
was  convicted  of  the  crime  of  burglary,  and 
sentenced  to  a  term  of  five  years  in  the  state 
penitentiary. 

The  Attorney  General  moved  to  dismiss 
the  appeal  (1)  on  the  ground  that  no  copy  of 
the  transcript  of  the  record  was  ever  served 
upon  the  respondent  or  its  attorney  and  no 
written  evidence  of  such  service  bad  been 
filed,  as  provided  in  paragraph  9  of  rule  27 
of  the  rules  of  this  court  (32  Pac.  xl).  As  to 
that  ground  of  said  motion,  paragraph  9  of 
rule  27  of  the  rules  of  this  court  provides 
that  In  all  cases  where  an  appeal  Is  perfected 
transcripts  of  the  record  (showing  the  date 
of  filing  and  the  undertaking  on  appeal)  must 
be  served  upon  the  adverse  party  and  filed 
In  this  court  within  60  days  after  the  appeal 
Is  perfected,  and  written  evidence  of  the  ser- 
vice of  the  transcript  upon  the  adverse  party 
must  be  filed  therewith.  The  appellant  fail- 
ed to  comply  with  the  provisions  of  that  rule. 

The  second  ground  of  the  motion  is  that 
no  copy  of  the  transcript  after  the  same  had 
been  printed  was  ever  served  upon  the  re- 
siiondent  or  Its  attorney,  as  provided  by 
paragraph  10  of  rule  27  of  said  rules.  Para- 
graph 10  of  rule  27  provides  that  after  the 
transcript  is  printed  a  copy  thereof  shall  be 


served  upon  the  adverse  party  or  his  attorney. 
That  rule  has  not  been  compiled  with  by 
the  appellant 

The  third  ground  of  the  motion  is  that 
no  copy  of  the  brief  of  appellant  has  ever 
been  served  upon  the  respondent  or  Its  at- 
torney as  provided  by  paragraph  3  of  rule 
6  of  said  rules  (32  Pac.  vli).  Paragraph  3 
of  rule  6  of  this  court  provides  that  the  brief 
of  appellant,  in  both  civil  and  criminal  cases, 
must  be  served  within  10  days  after  the  filing 
of  the  transcript,  which  was  not  done  In  the 
case  at  bar. 

In  the  case  at  bar  a  printed  transcript  was 
prepared  by  the  attorney  of  the  appellant, 
and  it  was  the  duty  of  the  appellant  or  his 
counsel  to  serve  both  the  transcript  and  his 
brief  on  the  Attorney  General  at  the  time 
and  in  the  manner  required  by  the  rules  of 
this  court.  Paragraph  3  of  rule  6  has  been 
amended  since  this  appeal  was  taken  and 
requires  the  appellant  In  criminal  casss  to 
serve  his  brief  both  on  the  county  attorney 
and  the  Attorney  General.  Counsel  for  de- 
fendants In  criminal  cases  on  taking  an  ap- 
peal should  see  to  It  that  the  rules  of  this 
court  are  complied  with  In  regard  to  the  ser- 
vice of  both  transcript  and  brief.  The  Attor- 
ney General  is  by  law  charged  with  the  duty 
of  representing  the  people  of  the  state  in  cases 
in  this  court  in  which  the  state  or  the 
people  is  a  party.  Subdivision  1  of  section 
250,  Rev.  St.  1887,  as  amended  by  Laws  of 
1901,  p.  163.  provides:  "It  is  the  duty  of  the 
Attorney  General:  1.  To  attend  the  Supreme 
Court  and  prosecute  or  defend  all  causes  to 
which  the  state  or  any  officer  thereof,  in  his 
official  capacity.  Is  a  party;  and  all  causes 
to  which  any  county  may  be  a  party,  unless 
the  interest  of  the  county  Is  adverse  to  the 
state  or  some  officer  thereof  acting  In  his 
official  capacity.  •  •  •"  It  has  been  re- 
peatedly held  In  other  states  under  statutory 
provisions  similar  to  the  one  above  quoted 
that  the  Attorney  General,  or  some  one  act- 
ing by  his  authority,  is  the  sole  and  exclusive 
representative  of  the  people  in  the  Supreme 
Court.  People  v.  Pacheeo,  29  Cal.  210;  Stew- 
art V.  State,  24  Ind.  142;  State  v.  Fleming, 
13  Iowa,  443 ;  People  v.  Swift,  59  Mich.  529, 
26  N.  W.  (599;  People  v.  Burt  (Mich.)  16  N.  W. 
378 ;  People  v.  Navarre,  22  Mich.  1. 

In  a  criminal  case  in  which  the  defendant 
appeals,  the  state  Is  the  adverse  partj-,  and 
the  Attorney  General  Is  the  attorney  for  the 
state  In  all  such  appeals,  and  Is  charged 
with  the  duty  of  looking  after  and  attending 
to  the  state's  Interests,  and  a  copy  of  the 
transcript  and  brief  of  the  appellant  must 
be  served  on  him,  as  required  by  the  rules 
of  this  court.  In  this  ease  there  has  been 
such  an  utter  violation  of  the  rules  of  this 
court  In  that  regard  that  the  motion  to  dis- 
miss the  appeal  must  be  granted,  and  it  is 
so   ordered. 

ST0CKSLA6ER,  C.  J.,  and  AILSHIB,  J., 
«»»«^'  Digitized  by  V^OOgle 
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WHITE    ▼.   BANK   OP   HANFOKD   et   al. 

(Sac.  1,251.) 
(Supreme  Court  of  California.    Jan.  27,  1906.) 

1.  Vendor  and  Pubchaseb — Contbacts — Op- 
tions. 

An  instrument  reciting  that  plaintiff  has 
an  option  to  purchase  certain  land  with  all 
growing  crops  for  $10,200,  to  be  paid  $250  cash 
and  the  balance  on  or  before  August  15,  1908, 
Otherwise  the  cash  payment  was  to  be  forfeited, 
and  declaring  that  the  $250  was  a  part  pay- 
ment on  the  land,  etc.,  constituted  a  mere 
option  to  purchase;  there  bein^  no  mutuality 
of  obligation  on  the  part  of  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser,  §  3723.] 

2.  EscKOws — ^AcnOH  againbt  Depositoby. 

Plaintiff  had  an  option  to  purchase  certain 
land  for  a  price  specified,  to  be  paid  on  or  be- 
fore August  15,  1903.  On  July  28th  plaintiff 
entered  into  a  formal  agreement  with  8.  for 
the  purchase  of  the  land;  he  paying  the 
( earnest  money  which  had  been  paid  by  plaintiff 
for  the  option  and  agreeing  to  pay  the  re- 
mainder on  or  before  the  date  specified.  On 
July  29th  the  grantors  of  the  option  deposited 
a  deed  with  defendant  banic  in  escrow,  to  be 
delivered  on  terms  strictly  complying  with  the 
option ;  but  neither  plaintiff  nor  8.  ever  tender- 
ed the  balance  of  the  purchase  price  of  the  land. 
Hdd,  that  plaintiff,  being  in  default,  was  not 
entitled  to  enforce  a  delivery  of  the  deed,  either 
against  the  bank  or  the  vendors. 

Department  2.  Appeal  from  Superior 
Court  Kings  County;  M.  L.  Sbort,  Judge. 

Action  by  S.  J.  White  against  the  Bank 
of  Hanford  and  others.  From  a  Judgment 
in  favor  of  defendants,  plaintiff  appeals. 
AtHrmed. 

F.  B.  Brown  and  Dixon  L.  Phillips,  for 
appellant  Frank  McGowan  and  E.  West- 
lake,  for  respondents. 

HEXSHAW,  J.  Defendants  Johannsen  and 
Battenfeldt  entered  Into  an  agreement 
with  plaintiff.  White,  In  the  following  lan- 
guage: "Armona,  July  24,  1903.  This  Is  to 
certify  that  Sandy  J,  White  has  an  option  of 
purchase  of  our  half  section  of  land,  being  the 
south  half  of  section  29,  township  19  south, 
of  range  21,  containing  320  acres,  together 
with  all  the  growing  crops  of  every  kind,  for 
the  sum  of  $10,200  to  be  paid  as  follows,  to 
wit:  $250  cash  down,  the  balance  of  $9,950 
to  be  paid  on  or  before  August  the  15th,  1903, 
and  If  said  sum  Is  not  paid  at  said  date  then 
tbe  above  sum  to  be  forfeited.  We  agree  to 
pay  S.  J.  White  $1,000  as  his  commission, 
and  when  sale  Is  made  said  White  is  to  buy 
one  stack  of  bay  at  $175,  said  $175  to  be 
taken  oat  of  said  commission.  We  agree 
to  give  an  abstract  of  title  and  also  to  give 
possession  within  thirty  days  from  date  if 
sale  is  made.  Said  $250  Is  receipted  as  part 
payment  upon  said  land,  also  one  and  one- 
lialf  share  of  McCrary  Side  Dltcb  stock  to 
go  with  said  place  when  said  sale  is  com- 
pleted." That  this  agreement  amounted  to 
an  option  to  purchase,  and  no  more,  tbe  sim- 
ple reading  of  it  demonstrates.  Two  hundred 
and  fifty  dollars  was  tbe  consideration  for 
tbe  option,  which  was  to  be  forfeited  in  case 


a  purchase  was  not  made,  but  which  was  to 
be  applied  as  part  of  the  purchase  price  In 
case  of  sale.  Commission  in  tbe  sum  of  $!,• 
000  was  provided  for,  as  in  the  ordinary  real 
estate  broker's  contract  There  was  no  mu- 
tuality of  obligation,  in  that  the  agreement 
nowhere  Imposed  any  liability  upon  Wlilte  to 
make  tbe  purchase.  The  rights  of  White  un- 
der this  contract  are  precisely  as  appear  upon 
the  face  of  it — ^tbe  right  to  complete  the  pur- 
chase and  compel  the  execution  of  a  deed  by 
Johannsen  and  Battenfeldt  upon  perform- 
ance of  the  terms  of  the  agreement,  with- 
in the  time  limited  by  it.  Upon  tbe  other 
band,  tbe  correlative  duties  of  Johannsen 
and  Battenfeldt  were  no  other  than  appear 
upon  tbe  face  of  tbe  agreement — to  make  tbe 
deed  upon  demand  of  White  and  a  tender  by 
bim  within  tbe  time  specified  In  the  contract 
Duffy  V.  Hobson,  40  Cal.  240,  6  Am.  Rep.  617; 
Treat  t.  De  Cells,  41  CaL  202;  Armstrong 
V.  liowe^  76  Oal.  616,  18  Pac.  758;  Grant  v. 
Ede,  85  Cal.  418,  24  Pac  890,  20  Am.  St  Rep. 
237. 

Uiion  the  28th  of  July  of  the  same  year 
plaintiff.  White,  entered  Into  a  formal  agree- 
ment with  defendant  W.  A.  Sage  for  the 
purchase  and  sale  of  tbe  Johannsen  and 
Battenfeldt  land;  Sage  paying  $250.  and 
agreeing  to  pay  tbe  remainder  of  tbe  pur- 
chase price  on  or  before  August  15th,  the  same 
date  fixed  for  performance  in  White's  agree- 
ment with  Johannsen  and  Battenfeldt.  Tbe 
contract  provided  that  in  the  event  of  Sage's 
failure  to  comply  with  tbe  terms  of  bis  agree- 
ment. White  was  released  from  all  obliga- 
tions to  convey  the  property,  and  Sage  for- 
feited all  right  thereto.  This  agreement,  as 
has  been  said,  was  entered  Into  between 
Sage  and  White.  It  was  not  pretended  that 
this  contract  was  executed  in  the  name  of, 
or  on  behalf  of,  Johannsen  and  Battenfeldt. 
Johannsen  and  Battenfeldt,  on  tbe  29tb  of 
July,  made  their  deed  of  grant  bargain,  and 
sale  to  W.  A.  Sage  and  J.  W.  Sage,  grantees, 
conveying  tbe  property  covered  by  the  agree- 
ment, and  deposited  tbe  deed  with  the  de- 
fendant tbe  National  Bank  of  Hanford,  with 
written  instructions  as  follows:  "Herewith 
we  band  you  deed  from  ourselves  to  J.  W. 
Sage  and  A.  W.  Sage  of  Humboldt  County, 
California,  for  all  of  tbe  south  half  of  sec- 
tion 29,  Tp.  19  S.,  range  21  E.,  Mt  D.  B.  &  M.. 
and  a  bill  of  sale  of  tbe  live  stock,  and  other 
personal  property  now  on  tbe  premises. 
Upon  the  payment  to  you  of  the  sum  of  $14. 
175.00  in  cash  and  tbe  assumption  of  tbe 
mortgage  held  by  you  of  $9,000.00  on  or  be- 
fore the  15tb  day  of  August,  1903,  and  not 
otherwise,  and  the  said  cash  payment  to  be 
made  for  our  account,  you  are  hereby  au- 
thorized to  deliver  all  such  papers  to  S.  J. 
White  or  order."  It  will  be  noticed  by  tbe 
terms  of  these  instructions  that  tbe  escrovr 
papers  were  to  be  delivered  to  •  plaintiff. 
White,  and  it  is  not  disputed  that  the  terms 
of    delivery    prescribed    by    JohanuRen    and 

Battenfeldt    in    their    written    infUJKliQ98 
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to  the  bank  vrtre  strictly  conformable  to  their 
agreement  with  White.  At  this  point  the 
proceedings  seem  to  have  lagged.  Sage  did 
not  tender  the  money  to  White,  nor  demand 
the  deed,  and  White,  ui)on  the  other  band, 
never  tendered  the  pnrchase  price  of  the  land 
to  Jobaniisen  and  Battenfeldt,  and  is  Ir- 
remediably in  default  In  that  regard. 

In  Ms  complaint  plalntlfT  sets  up  all  these 
matters,  and  conceives  that  he  Is  entitled 
to  the  following  relief,  which  he  prays  for: 
"That  the  defendant  First  National  Bank  of 
Hanford  be  enjoined  and  required  to  deliver 
nnto  said  W.  A.  Sage  the  said  bill  of  sale^ 
the  said  deed,  and  the  said  release  of  mort- 
gage, and  that  at  the  same  time  the  said 
W.  A.  Sage  be  enjoined  and  required  to  pay 
unto  the  said  First  National  Bank  of  Han- 
ford the  sum  of  $28,550,  together  with  Interest 
thereon  at  the  rate  of  7  per  cent,  per  annum, 
from  the  15th  day  of  August,  1903,  until 
Judgment  and  decree  is  duly  had  and  render- 
ed herein  for  and  on  behalf  of  this  plaintiff, 
the  said  Bank  of  Hanford,  the  said  L.  L. 
Jobannsen,  and  W.  B.  Battenfeldt;  and  the 
said  First  National  Bank  of  Hanford,  upon 
the  payment  of  said  last-mentioned  sum  do 
pay  Immediately  out  of  said  fund  imto  this 
plaintiff  the  sum  of  $6,875,  and  Interest 
thereon  from  the  15th  day  of  August  1903, 
at  the  rate  of  7  per  cent  per  annum,  the 
said  Bank  of  Hanford  the  sum  of  $9,000, 
and  the  remainder  unto  said  L.  L.  Jobannsen 
and  W.  H.  Battenfeldt"  The  court  sus- 
tained a  demurrer  to  this  complaint,  and 
plaintiff  declining  to  amend.  Judgment  passed 
for   defendants,    and   this    appeal   is   taken. 

The  mere  statement  of  the  case,  as  above 
given,  proves  the  soundness  of  the  court's 
ruling.  Plaintiff  being  In  default,  under 
the  terms  of  bis  argument  with  Johannsen 
and  Battenfeldt,  which  agreement,  as  we 
have  seen,  gave  him  a  mere  option  of  pur- 
chase until  August  15th,  had  no  right  or 
claim  of  any  kind  whatsoever  against  defend- 
ants Jobannsen  and  Battenfeldt  As  plain- 
tiff had  no  right  to  compel  a  conveyance  of 
the  land  by  Johannsen  and  Battenfeldt  be 
had  equiJlly  no  right  In  equity  to  compel 
Sage  to  pay  money  for  land  to  which  Sage 
never  could  get  title.  If  plaintiff  has  In  any 
way  been  Injured  by  any  default  of  Sage 
(a  matter  which  in  no  sense  do  we  decide), 
there  Is  open  to  him  a  legal  action  for  dam- 
ages. 

The  Jndgment  appealed  from  Is  aflBrmed. 

We  concur:   McFARLAND,  J. ;  LORIG  AN,  J. 
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STEWART  V.  DOUGLASS  et  al. 

(L.  A.  1,485.) 

(Supreme  Court  of  California.    Jan.  19,  1906.) 

1.  PLEADINO     —     StrSTAININO     Demubreb    — 
AMBNDMENT— DiSCKETION. 

When  a  demurrer  is  sustained  to  a  com- 
plaint, it  is  within  the  discretion  of  the  trial 
court  either  to  allow  an  amended  complaint 


fo  be  filed,  or  to  give  Judgment  forthwith  In 
favor  of  the  defendant 

[Ed.  Note. — For  cases  in  point,  see  vol.  89, 
Cent  Dig.  Pleading,  §§  575-i>83.] 

2.  Afpbal  —  Pleading  —  Ahenduent  — Dib- 
CBETioN — Review. 

An  order  denying  plaintiff's  motion  for 
leave  to  amend  his  complaint  after  the  sustain- 
ing of  a  demurrer  thereto  will  not  be  interfered 
with  on  appeal,  unless  an  abuse  of  discretion 
is  shown  by  the  record. 

3.  Pleading— Amendment  as  or  Right. 

The  right  to  amend  after  the  filing  of  a 
demarrer  is  absolute  only  when  it  is  exercised 
hefore  the  demurrer  is  argued  and  submitted 
to  the  court  for  decision,  as  provided  by  Code 
Civ.  Proc.  S  472. 

[Ed.  Note. — For  cases  in  point  see  voL  39, 
Cent  Dig.  Pleading,  f  656.] 

4.  TbuSTS  —  CONSTBUOnVB     T«TJ8T  —  MlNIKG 

Claims— Location. 

Where  plaintiff  by  his  own  labor  and  ex- 
pense discovered  a  mine,  bat  before  making  a 
location  thereon  under  the  mining  laws  dis- 
closed the  location  to  defendant  in  considera- 
tion of  and  reliance  on  an  agreement  or  under- 
standing between  them  that  the  mine,  when 
located,  should  be  their  joint  property,  and 
defendant  In  pursuance  of  such  understand- 
ing and  the  agreement  to  locate  the  mine  in 
the  joint  names  of  plaintiff  and  himself,  sub- 
sequently located  it  m  his  own  name  and  that 
of  another  without  plaintiff's  consent  such 
facts  were  sufficient  to  raise  a  resulting  trust 
in  favor  of  plaintiff  with  respect  to  a  half  in- 
terest in  the  mine. 
B.  Sauk— Erfobcement— Pleading. 

In  an  action  to  enforce  an  alleged  result- 
ing trust  of  a  half  Interest  in  mining  claims, 
the  complaint  alleged  that  in  an  interview 
plaintiff  said  that  if  the  claims  were  taken 
up,  plaintiff  would  be  entitled  to  a  half  Inter- 
est therein,  to  which  defendant  agreed,  and 
that  plaintiff  relied  on  sncb  statements  and 
representations,  and  in  consequence  of  such 
reliance  conducted  defendant  to  the  mines, 
showed  him  their  situation,  and  in  pursuance 
thereof  defendant  wrongfully  located  the  mines 
in  the  name  of  himself  and  another,  and  re- 
fused to  allow  plaintiff  tiny  interest  therein. 
Held,  that  the  complaint  sufficiently  alleged 
that  the  disclosure  of  the  mines  was  procured 
by  means  of  a  previous  agreement  to  which 
defendant  was  a  party,  to  the  effect  that  if 
the  mines  were  located,  they  should  be  so  lo- 
cated that  plaintiff  should  be  entitled  to  a  half 
interest  therein. 

Department  1.  Appeal  from  Superior 
Court,  San  Diego  County;  B.  S.  Torrance. 
Judge. 

Action  by  John  Stewart  against  Nelson  G. 
Douglass  and  others.  From  a  Judgment  In 
favor  of  defendants,  plaintiff  appeals.  Re- 
versed. 

E.  Edgar  Galbreth  and  Barstow  &  Variel, 
for  appellant  Titus  &  Shaw,  Valentine  & 
Newby,  Patterson  Sprlgg,  and  Henderson, 
Wright  &  Schoonover,  for  respondents. 

SHAW,  J.  Th«  court  below  sustained  a 
demurrer  to  the  fourth  amended  complaint 
denied  the  application  of  the  plaintiff  to  file 
a  fifth  amended  complaint  and  thereupon 
rendered  Judgment  dismissing  the  action. 
From   this   Judgment   the   plaintiff   appeals. 

It  was  not  error  for  the  court  to  refuse  to 
allow  further  amendments  to  the  complaint 
When  a  demurrer  Is  sustained  to  a  complaint, 
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It  Is  within  the  discretion  of  the  court  either 
to  allow  an  amended  complaint  to  be  filed,  or 
to  give  Judgment  forthwith  in  favor  of  the 
defendant  The  appellate  court  will  in  every 
such  case  sustain  the  action  of  the  court  l>e- 
low,  whatever  course  It  may  take,  unless  it  is 
made  to  appear  by  the  record  that  there  has 
been  an  abuse  of  discretion.  The  plalntlfl 
merely  asked  leave  to  file  an  amended  com- 
plaint, and,  so  far  as  the  record  discloses,  did 
not  show  that  there  were  any  allegations  of 
fact  omitted  from  the  complaint  to  which 
the  demurrer  had  been  sustained,  which,  if 
Inserted  therein,  would  in  any  respect  change 
its  legal  effect,  nor  make  any  statement  what- 
ever of  the  grounds  or  reasons  for  making' 
the  appllcatlcm  for  leave  to  amend.  There 
was  clearly  no  abuse  of  discretion  shown. 
Klelnclause  v.  Ihitard  (Cal.  Sup.)  81  Pac. 
516,  518.  The  right  to  amend  after  the  filing 
of  a  demurrer  is  absolute  only  when  It  Is  ex- 
ercised before  the  demurrer  Is  argued  and 
submitted  to  the  court  for  decision.  Code 
Civ,  Proc.  i  472, 

The  principal  question  in  the  case  is  the 
sufficiency  of  the  facts  stated  in  the  fourth 
amended  complaint  to  constitute  a  cause  of 
action  to  enforce  a  resulting  or  constructive 
trust  Hie  plaintiff,  by  his  own  exertions 
and  explorations,  discovered,  upon  vacant 
government  land  in  the  county  of  San  Diego, 
a  valuable  mine  of  certain  mineral  known  as 
"lepldollte,"  a  variety  of  mica,  and  sent 
samples  thereof  to  a  glass  manufacturing 
company  In  New  Jersey  to  be  tested.  The  de- 
fendant Douglass  was  the  secretary  of  said 
company,  and,  so  far  as  appears,  a  stranger 
to  the  plaintiff.  He  immediately  wrote  to 
plaintiff,  saying  that  he  expected  to  be  in 
California  in  the  then  ensuing  month  of  Feb- 
ruary, 1898,  asking  plaintiff  to  be  silent  about 
the  discovery  vmtil  he,  Douglass,  could  get  to 
California,  and  stating  that  there  might  be 
something  to  their  mutual  advantage  In  said 
mineral  deposits.  In  April,  1898,  Douglass 
called  on  plaintiff  in  Los  Angeles,  and  plain- 
tiff then  informed  him  of  the  discovery  and  of 
the  nature  and  extent  but  not  the  location,  of 
said  deposits.  Douglass  said  that,  If  the  min- 
eral proved  valuable  for  glass  manufacture, 
his  company  would  build  a  glass  plant  In  Los 
Angeles,  but  that  "It  would  be  better  for 
plaintiff  and  Douglass  If  they  would  retain 
the  ownership  of  the  mines  themselves  and 
sell  the  mineral  to  the  glass  company."  The 
circumstances  which  It  is  claimed  are  suf- 
ficient to  create  the  trust  In  favor  of  plain- 
tiff are  then  alleged  as  follows :  "That  said 
defendant  was  Informed  at  said  time,  that  be 
(plaintiff)  had  a  stone  location  on  a  part  of 
said  mineral  property,  being  the  property 
known  as  the  'Mission'  claim,  but  plaintiff 
stated  to  said  defendant  that.  If  the  claims 
vi&ee  taken  up  as  mining  claims,  that  he 
(plaintiff)  would  be  entitled  to  an  undivided 
half  Interest  therein,  and  to  this  the  defend- 
ant then  agreed,  and  stated  that  he  under- 
stood that,  and  that  that  was  satisfactory  to 


him.  The  plaintiff  believed  the  statements 
and  representations  made  to  him  by  said  de- 
fendant Douglass,  and  relied  on  said  state- 
ments and  representations  and  had  full  con- 
fidence in  said  Douglass  and  his  said  rep- 
resentations, and  in  consequence  of  such 
reliance  he  (plaintiff),  on  April  6,  1898,  toM 
said  defendant  of,  and  went  with  Iiim  to,  and 
showed  to  him,  said  defendant  said  ledges  or 
lodes  of  l^idollte  mineral  herein  described, 
and  it  was  then  and  there  concluded,  under- 
stood, and  agreed  by  and  between  said  de- 
fendant Douglass  and  plaintiff,  in  considera- 
tion of  the  premises,  and  in  accordance  there- 
with, and  of  the  consent  of  plaintiff  that 
given  thereto,  that  said  defendant  Douglass 
would  without  unnecessary  delay,  locate,  or 
cause  to  be  located,  both  of  said  ledges  or 
lodes  of  lepldolite  mineral  as  mining  locations 
or  mining  claims,  in  the  names  of  plaintiff 
and  said  defendant,  Douglass" — so  tliat  plain- 
tiff would  appear  to  be  the  owner  of  an  un- 
divided half  thereof.  It  Is  further  alleged 
that  Douglass  did  locate  the  deposits  as  min- 
ing daims,  but  that  Instead  of  locating  them 
In  their  Joint  names  as  he  agreed  to  do,  he 
located  one  in  his  own  name  and  the  other  in 
the  name  of  the  defendant  Rosalind  O.  But- 
terfleld,  who  it  is  averred,  had  full  knowledge 
of  the  agreement  Defendants  realized  some 
$30,000  from  the  proceeds  of  minerals  mined 
therefrom,  and  upon  due  demand  have  re- 
fused to  convey  to  plaintiff  any  interest  in  the 
mining  claims,  or  to  account  for  the  moneys 
received.  It  is  not  alleged  that  the  plaintiff 
furnished  any  money  or  paid  any  of  the  ex- 
penses of  surveying  the  claims,  marking  the 
boundaries,  making  the  locations,  or  of  work- 
ing the  mines,  nor  that  be  in  any  way  wliat- 
ever  assisted  therein. 

We  are  of  the  opinion  that  where  one  who 
has,  by  his  own  labor  and  at  his  own  expense, 
discovered  a  mine,  but  has  not  made  a  loca- 
tion thereof  under  the  mining  laws,  after- 
wards discloses  to  another  the  location  of 
such  mine,  in  consideration  of,  and  in  re- 
liance upon,  an  agreement  or  understanding 
l)etween  them  to  the  effect  that  the  mine, 
when  located,  shall  be  the  Joint  property  of 
both,  and  where,  in  pursuance  of  such  under- 
standing, the  further  agreement  is  then  made 
that  the  latter  will  locate  the  mine  in  their 
Joint  names,  or  for  the  I>eneflt  of  both,  so 
that  each  shall  appear  to  be  a  half  owner 
thereof,  the  subsequent  location  of  such  mine 
by  the  latter  in  the  name  of  himself  alone, 
without  the  consent  of  the  discoverer,  will 
raise  a  resulting  trust  in  favor  of  the  dis- 
coverer, with  respect  to  the  half  interest 
which  was  to  belong  to  him,  under  the  agree- 
ment. The  time  and  labor  expended  in  mak- 
ing the  discovery,  coupled  with  the  informa- 
tion given  as  to  the  situation  of  the  mine, 
would  be  a  sufficient  consideration  to  sup- 
port the  agreement  to  make  the  location  in 
their  Joint  names,  and  to  satisfy  the  demands 
of  equity  that  there  shall  be  an  adequate 
and   substantial   consideration   in_  order   to 
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raise  a  resulting  trast  Tbe  manner  of  the 
pleading  In  the  present  case,  It  must  be  ad- 
mitted. Is  crude  and  informal,  but  we  think 
In  substance  It  meets  the  propositions  we  have 
Jtist  stated.  It  is  not  expressly  alleged  that 
the  plaintiff  was  Induced  to  show  the  location 
of  the  mine  by  the  promise  oi^  the  defendant 
that,  if  he  would  do  so,  the  defendant  would 
make  the  location  for  plaintiff's  benefit 
This,  howerer,  is  substantially  stated.  The 
arerment  that  the  plaintiff  said  that,  if  the 
dalms  were  taken  up,  the  plaintiff  would  be 
entitled  to  a  half  .Interest  therein,  that  de- 
fendant afced  to  this,'  sfiid  he  understood 
It,  and  that  it  w^s  satlsfactoty  to  him,  must 
be  vndenrtood  to  mean  that  it  was  agreed 
that,  U  either  party  wade  the  location,  tbe 
plalntifl  was  to  bare  a  half  interest  In  the 
claims.  On  the  principle  that  the  greater  in- 
cludes the  least.  this  would  be,  in  effect,  an 
agreement  by  defendant  that,  if  he  located  the 
mines,  the  plaintiff  ehonld  have  a  half  inter- 
est therein.  The  allegatUHi  followiog  tills, 
to  the  effect  that  the  plaintiff  "relied  on  said 
statements  and  repiesentatlpas/'  and  "in  con- 
seauence  of  such  reliance"  conducted  the  de- 
Csndant  to  the  mines  and  showed  him  their 
situation,  may  reasonably  be  imderstood,  and. 
In  riew  of  the  immediate  context  and  other 
general  averments,  sliould  tie  construed  as  the 
equivalent  of  an  allegation  that  the  diaclo- 
sore  thus  made  to  the  defendant  was  made 
bfy  the  plaintiff  on  the  faith  of,  and  in  conse- 
quence of,  the  agreement  previously  stated 
to  the  effect  that.  If  either  party  located  It, 
plaintiff  was  to  be  a  half  owner  therein. 
The  words  "statements  and  representations" 
are  not  technically  the  same  as  the  word  i 
"agreement,"  but,  in  view  of  the  connection 
in  which  the  words  appear  and  the  previous 
and  subsequent  allegations  of  the  complaint 
we  think  it  is  clear  that  they  were  intended 
to  refer  to  the  previously  alleged  agreement, 
and  that  they  should  be  so  understood.  The 
complaint  therefore,  sufficiently  shows  that 
the  disclosure  was  made  and  procured  by 
means  of  the  previous  agreement,  to  which 
the  defendant  was  a  party,  to  the  effect  that, 
if  he  located  the  mines,  they  should  be  so  locat- 
ed that  the  plaintiff  should  have  a  half  inter- 
est therein.  It  Is  then  alleged  that  at  this 
Juncture  the  parties  made  a  formal  agree- 
ment that  the  defendant  should  locate  the 
mines  in  the  names  of  both,  and  in  such  a 
manner  that  the  plalntifl  should  appear  of 
record  to  be  a  half  owner  thereof,  but  that, 
instead  of  doing  so,  he  located  them  in  tbe 
name  of  himself  and  another,  and  afterwards 
repudiated  all  interest  of  the  plaintiff  therein. 
Upon  these  facts  a  resulting  trust  would  be 
created  in  favor  of  the  plaintiff  against  the 
defendant  Douglass  and  any  third  person 
taking  with  notice  of  plaintiff's  rights,  and 
such  parties  would  be  declared  in  equity  to  be 
trustees  for  the  plaintiff,  and  would  be  com- 
pelled to  hold  such  half  Interest  in  trust  for 
htm  and  for  his  benefit. 
Upon  the  construction  we  liave  thus  given 


to  the  language  of  Oie  complaint,  It  Is  suf- 
ficiently certain  with  respect  to  the  terms 
of  tbe  trust  and  tbe  description  of  the  prop- 
erty. The  consideration  is  substantial  and 
adequate.  It  is  not  claimed  that  the  com- 
plaint Is  defective  in  other  respects.  Not- 
withstanding the  informal  character  of  the 
pleading,  we  think  the  complaint  states  a 
cause  of  action  to  enforce  a  resulting  trust 
and  for  an  accounting  of  the  proceeds  of  the 
property  embraced  in  the  trust  and  that  tbe 
demurrer  should  have  been  overruled. 
Tbe  Judgment  is  reversed. 

.  We  concur:    ANGBILLOTTI,  J.;  McFAK- 
LAND,,  J. 


148  Cal.  521 
McDOUGAL  et  al.  v.  FCIXER  et  al.  (L.  A. 

1.447). 
(Supreme  Court  of  California.    .Tan.  24,  1S06.)' 

L    ASBIGnllENTS   FOR   BENEFIT  OF    CaEDITOBS 

Deed  of  Tkusi^-Mod^-icatior  bt  Coubt— 

BrrfDiNO  Effect  on  Creditors. 

A  complaint,  in  a  suit  by  trustees  in  a 
deed  for  the  benefit  of  creditors  to  settle  their 
final  accounts,  wiiich  alleged  that  the  conditions 
of  the  deed  were  duly  modified  by  decree  made 
in  the  superior  court  in  a  certain  action,  showed 
that  the  creditors  wore  parties  to  such  action; 
for  the  conditions  of  the  deed  could  not  be 
changed  unless  they  were  parties,  and  the  modi- 
fications must  bind  them. 

2.  Same  —  Claims  —  Patment  —  Peopob- 

TIONAL    ShABE    of    ASSETS. 

A  deed  to  trustees  for  the  benefit  of  cred- 
itors provided  that  all  claims  against  the  gran- 
tor not  bearing  intprest  by  agreement  should 
bear  7  per  cent  interest  from  a  specified  date, 
and  all  claims  bearing  interest  by  agreement 
shonld  continue  to  bear  the  interest  agre^  on. 
The  principal  of  each  claim  was  paid  in  full. 
The  amount  remaining  was  insufficient  to  pay 
all  the  accmed  interest  Held,  that  each  cred- 
itor was  entitled  to  his  share  of  the  amount  re- 
maining, ascertained  by  determining  the  amount 
of  interest  due  each  under  the  agreement 

[Ed.  Note. — For  cases  in  point,  see  vol.  4, 
Cent  Dig.  Assignments  for  Benefit  of  Cred- 
itors, i  927.1 

3.  Samk  —  Compensation  of  Trttstees  —  Atr- 
THORiTT  OF  CouBT — ^Tebms  IN  Tbust  DBan>— 
Effect. 

A  deed  to  trustees  for  the  benefit  of  cred- 
itors authorized  the  trustees  to  sell  the  property 
on  it  being  found  impracticable  to  use  it  at  a 
profit,  and  directed  that  tbe  proceeds  should  be 
devoted  "to  the  expenses  of  executing  this  trust, 
if  anjT  portion  of  the  expenses  may  then  remain 
unpaid,  including  reasonable  counsel  fees  and 
also  the  sum  of  $500  to  the  trustees  collectively 
in  full  for  all  services,"  etc.  The  services 
rendered  by  the  trustees  were  different  in  extent 
and  character  from  the  services  contemplated 
at  the  execution  of  the  deed.  Held,  that  the 
provision  for  the  compensation  of  the  trustees 
did  not  prevent  the  court  from  allowing  a 
greater  compensation  for  tlieir  services. 

[Eld.  Note. — For  cases  in  point,  see  vol.  4, 
Cent.  Dig.  Assignments  for  Benefit  of  Creditors, 
S§  1153,  1157.] 

4.  Same— Judgment— SKCTLiwa  Accounts  of 
Tbtjbtees — Form. 

The  court   in   settling   the   final   accounts 

of  trustees  in  a  deed  of  trust  for  tbe  benefit 

of  grantors  has  authority  tfi  make  an^ 
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to  the  trustees  for  further  expenses  In  comply- 
ing with  the  Jadgment 

[Ed.   Note. — For  cases  in  point,  see  toL  4, 
Cent  Dig.  Assignmeuta  for  Benefit  of  Creditors, 
U  1153,  1157.] 
6.  Sauk  —  Setting  Asidb  Fikai.  SErruEUBnT 

— EbBOB — SUiilClENCT. 

An  error  in  the  settlement  of  the  accounts 
of  trustees  in  a  deed  for  the  benefit  of  creditors, 
whereby  a  creditor  is  deprived  of  less  than  $12, 
is  not  sufficient  to  set  aside  the  judgment,  where 
the  trustees  had  received  and  disbursed  over 
9500.000  among  many  creditors. 

Department  1.  Appeal  from  Superior 
Court,  Loa  Angeles  County;  D.  K.  Trask, 
Judge. 

Action  by  William  McDougal,  as  successor 
to  James  Spiers,  deceased,  and  others,  against 
Thomas  S.  Fuller  and  others.  From  a  Judg- 
ment for  plaintiffs,  defendant  Thomas  John- 
son appeals.    Affirmed. 

KeDdrick  ft  Knott,  for  appellant  A.  H^- 
nemann,  W.  J.  Hunsaker,  and  Oraves,  O'Mel- 
veny  ft  Shankland,  for  respondents. 

ANGELLOTTI,  J.  Thla  action  was 
brought  by  plaintiffs  to  obtain  a  decree  set- 
tling their  final  accounts  aa  trustees  for 
the  benefit  of  the  creditors  of  the  Golden 
Cross  Mining  &  Milling  Company,  a  corpora- 
tion, awarding  them  compensation  for  their 
services,  and  distributing  the  trust  property 
to  those  entitled  thereto.  The  defendants 
are  the  many  creditors  of  said  corporation. 
The  lower  court  made  the  desired  decree, 
distributing  the  residue  of  property,  con- 
sisting of  $37,785.78  in  money,  to  the  parties 
deemed  entitled  thereto.  This  Is  an  appeal 
from  the  judgment  upon  the  judgment  roll; 
defendant  Johnson  being  the  sole  appellant. 
Johnson  filed  bis  written  appearance  In  the 
court  below,  and  therein  stated  that  he  sub- 
mitted "to  the  court,  without  further  answer, 
all  questions  relating  to  the  allowance  of  the 
account  of  the  plaintiffs,  all  questions  relat- 
ing to  the  allowance  of  attorney's  fees,  and 
all  questions  relating  to  the  compensation 
of  the  trustees."  He  denied  none  of  the 
allegations  of  the  complaint  and  set  up  no 
new  matter,  resting  entirely  upon  the  al- 
legations of  the  complaint  As  to  him, 
therefore,  the  only  question  la  as  to  whether 
the  complaint  warrants  the  decree,  so  far 
as  It  affects  him. 

From  the  complaint  the  following  facts 
substantially  appear,  vis.:  On  January  4 
and  9,  1896,  the  corporation  made  deeds  of 
its  mining  property  to  the  trustees.  In  trust 
for  the  benefit  of  all  its  creditors,  both  those 
named  In  a  schedule  annexed  thereto  and 
such  others  as  might  be  fonnd  to  be  creditors 
and  whose  claims  were  duly  approved.  Un- 
der the  terms  of  the  deeds  of  trust  the  trus- 
tees were  to  superintend  the  working  of  the 
property  receive  all  money  accruing  from 
the  same,  and  pay  all  expenses,  and  from 
the  net  proceeds  make  equal  pro  rata  dis- 
tributions to  the  claimants.  By  the  terms  of 
ttM  deeds  ttM  trust  was  to  omtiniu  tor  IS 


months,  unless  the  claims  were  paid  In  full 
before,  or  the  profitable  working  of  the  mine 
found  to  be  Impracticable.  If,  at  the  end 
of  16  months,  any  part  of  the  indebtedness 
remained  unpaid,  or  sooner,  if  it  was  found 
impracticable  to  work  the  mine  at  a  profit 
the  trustees  were  empowered  to  sell  the  prop- 
erty at  public  auction,  after  notice,  and  de- 
vote the  proceeds,  first,  to  "the  expenses 
of  executing  this  trust  If  any  portion  of 
the  expense  may  then  remain  unpaid,  Indod- 
Ing  reasonable  counsel  fees,  and  also,  the  sum 
of  five  hundred  dollars  to  the  trustees  col- 
lectively, in  full  for  all  servicos";  seoood, 
the  remaining  Indebtedness;  and,  third,  tbs 
surplus  to  the  grantor.  It  was  provided  that 
all  claims  against  the  corporation  not  bearing 
Interest  by  agreement  should  bear  Interest 
from  April  1,  1898,  at  the  rate  of  7  per  ceat 
per  annum,  "and  all  claims  and  demands  se- 
cured hereby  that  bear  Interest  by  agreement 
shall  continue  to  bear  the  same  rate  of  In- 
terest aa  may  have  been  agreed  upon  by  the 
grantor."  Upon  the  execution  of  these 
deeds  the  trustees  entered  Into  possession 
and  operation  of  said  mining  property,  and 
continued  therein  until  they  were  compelled 
to  deliver  such  possession  to  a  receiver  ap- 
pointed by  the  superior  court  of  San  Diego 
county,  in  an  action  brought  by  the  Free  Gold 
Mining  Company  against  them  and  others; 
the  names  of  the  persons  other  than  the 
trustees,  who  were  parties  defendant  not 
appearing  In  the  action.  It  Is  allied  In  the 
complaint  herein  "that  numerous  clauses, 
terms,  conditions  and  provisions  of  the  sevM^ 
trust  deeds  hereinbefore  set  forth  were  modi- 
fied, snperseded,  and  in  whole  or  In  part 
abrogated  in  and  by  those  certain  orders, 
judgments,  or  decrees,  duly  given  and  made 
in  and  by  the  superior  court  of  the  county 
of  San  Diego,  state  of  California,  In  an  tiC- 
tlon  pending  therein,  entitled  tio.  10,215, 
Free  Gold  Mining  Company,  Plaintiff,  t. 
James  Spiers  et  al.,  Defendants,'  of  date 
November  2S,  1897,  and  also  the  13th  day  of 
April,  1898,  of  which  the  following  are  copies, 
respectively,  to  wit"  Then  follow  copies  of 
the  stipulations  and  orders  referred  to. 

This  allegation  must,  of  course,  be  here 
taken  as  admitted,  and  it  must  be  assumed 
in  support  thereof  that  the  creditors  were 
parties  defendants  In  that  action;  such  as- 
sumption being  the  only  one  consistent  with 
the  allegation,  and  there  being  absolutely 
nothing  in  the  record  inconsistent  there- 
with. Terms,  conditions,  and  provisions  of 
the  trust  deeds  affecting  the  rights  of  the 
creditors  among  themselves  and  against  the 
trustees  could  not  be  changed  In  an  action  to 
which  the  creditors  were  not  parties,  and  tbe 
allegation  that  such  terms,  etc.,  were  changed 
In  certain  respects  by  orders,  etc.,  duly  given 
and  made  In  a  certain  proceeding,  necessarily 
implies  a  proceeding  In  which  such  chansea 
could  be  made,  viz.,  one  to  which  they  were 
parties,  where  there  is  nothing  to  Indicate 
that  they  were  not  parties.  Asmaiant^  m»- 
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Bomptlon  that  the  creditors  were  not  parties 
to  the  San  Diego  action  finds  absolutely  no 
support  In  tbe  complaint,  upon  which  alone 
the  questions  here  must  be  determined.  So 
far,  therefore,  as  the  stipulations  and  orders 
purport  to  change  the  conditions  and  provl- 
Blons  of  the  trust  deeds  as  to  the  relative 
rights  of  the  creditors  as  against  the  trus- 
tees and  among  themselves,  such  stipulations 
and  orders  must  here  be  taken  as  binding  on 
the  creditors.  The  exact  nature  of  the  San 
Diego  action  Is  not  shown,  except  so  far  as 
it  appears  that  It  was  effectual  to  prevent  the 
further  working  of  the  mine  by  the  trus- 
tees, and  the  receipt  of  any  proceeds  there- 
from for  the  benefit  of  the  creditors  of  their 
grantor,  except  to  such  extent  as  allowance 
might  be  made  therefor  by  the  courts  In  that 
action. 

It  Is  apparent  that  the  trustees  claimed  in 
such  action  that  the  rights  of  such  creditors 
were  paramount  to  those  of  the  plaintiff  In 
that  action,  and  that,  as  a  result  of  their  efforts, 
there  was  ordered  to  be  paid  by  the  receiver  from 
the  proceeds  of  the  mine  obtained  by  him  sncb 
amounts  as  would.  In  the  judgment  of  the 
court,  pay  the  creditors  in  full;  the  amount 
of  such  total  Indebtedness  being  determined, 
for  the  purposes  of  that  action,  by  the  court 
In  tliat  action.  Under  the  authorization  of 
the  superior  court  large  amounts  of  money 
were  paid  by  the  receiver  to  the  trustees,  and 
by  them  distributed  to  the  creditors,  until,  at 
the  commencement  of  this  action,  the  great 
bulk  of  the  creditors  had  received  the  full 
face  amounts  of  their  claims,  exclusive  of  in- 
terest, and  the  remainder  had  received  80 
per  cent  of  their  claims,  exclusive  of  Interest 
Over  $500,000  had  been  received  and  disburs- 
ed by  the  trustees.  At  that  time  the  trustees 
had  on  hand  certain  money  and  a  claim 
against  the  receiver  adjudged  by  the  superior 
court  In  the  hereinbefore  referred  to  action  to 
amount  to  $19,800,  which  was  subsequently 
paid,  the  two  aggregating  $37,785.73,  and  this 
constituted  all  of  the  trust  property. 

Defendant  Johnson  was  one  of  the  credit- 
ors of  the  corporation,  holding  its  note  for 
$7,000,  dated  June  18,  1894,  bearing  Interest 
at  the  rate  of  8  per  cent  per  annum  from 
February  15,  1894,  on  which  there  bad  been 
paid,  prior  to  the  execution  of  the  deed  of 
trust,  tbe  sum  of  $2,785,  leaving  a  balance  of 
$4,215,  bearing  Interest  The  company  was 
further  indebted  to  him  in  the  sum  of  $75  on 
an  open  account  At  the  time  of  the  com- 
mencement of  this  action  be  bad  been  paid 
tbe  full  amount  of  bis  claims,  exclusive  of 
any  Interest  Tbe  complaint  showed  that 
the  trustees  had  been  Involved  In  much  ex- 
pensive litigation  presenting  questions  as  to 
the  validity  of  the  trust,  and  their  right  to 
tbe  property  for  tbe  benefit  of  creditors. 
Tbere  can  be  no  question  that  tbe  showing 
made  was  sufiSdent  to  warrant  such  allow- 
ance of  compensation  as  was  made  to  them 
tor  their  senrlcea^  imleas  tbe  court  was  limit- 


ed to  an  aggregate  of  $500  by  tbe  terms  of 
the  trust  deed.  The  trial  court,  by  its  de. 
cree,  adjudged  that  tbe  $37,785.73  remaining 
be  distributed  as  follows,  viz:  (1)  $4,9CS 
to  tbe  trustees  as  and  for  their  compensation. 
(2)  $4,638.09  to  the  creditors  who  had  re- 
ceived only  80  per  cent  of  their  claim;  the 
same  being  the  remaining  20  per  cent,  ex- 
clusive of  any  Interest  Compliance  with 
this  provision  would  satisfy  every  claim  so 
far  as  principal  is  concerned,  leaving  due  to 
each  claimant  the  interest  to  which  he  was 
entitled.  (3)  The  amount  remaining  being 
Insufficient  to  pay  the  Interest  in  full  to 
each  creditor,  a  sum  equal  to  14  per  cent  of 
the  original  face  amount  of  his  claim,  ex- 
clusive of  Interest,  by  way  of  Interest  there- 
on. (4)  The  balance,  $604.25,  was  allowed 
to  plaintiffs  to  cover  the  further  expenses 
and  disbursements  to  be  incurred  In  com- 
plying with  the  Judgment 

Appellant  Insists  that  he  was  entitled  to  a 
larger  portion  of  the  amount  available  to 
creditors  than  was  awarded  to  him;  and  in 
one  respect  his  claim  is  Justified  by  the  rec- 
ord. The  allowance  of  14  per  cent  of  the 
principal  of  his  claim  put  blm,  as  far  as  in- 
terest was  concerned,  on  the  same  footing 
with  all  the  other  creditors;  while,  under 
the  terms  of  the  trust  deeds,  he  was  entitled 
to  a  higher  rate  of  Interest  than  the  great 
bulk  of  tbe  creditors.  We  have  already  set 
forth  the  provision  of  the  deeds  in  this  re- 
gard, and  as  to  this  provision  no  change  or 
modification  was  attempted  to  be  made  by 
the  superior  court  in  the  Free  Gold  Mining 
Case.  The  allegations  of  tbe  complaint  show 
that  all  of  the  Indebtedness,  except  $43,546.40^ 
which  was  less  than  one-sixth  of  the  total 
indebtedness,  bore  not  exceeding  7  per  cent 
interest  and  a  small  portion  only  6  per  cent ; 
and  that  tbe  $43,546.40  bore  Interest  at 
the  rate  of  8  per  cent,  and  the  remainder 
bore  interest  at  7  and  6  per  cent,  was  recog- 
nized and  stated  In  the  stipulations  and  or- 
ders filed  and  made  In  such  action.  What- 
ever amount  of  assets  was  available  for  the 
payment  of  creditors,  each  creditor  was  en- 
titled to  the  same  proportion  of  the  exact 
amount  due  bim.  This  proportion  could  be 
ascertained  only  by  determining  the  amount 
of  Interest  due  him  under  the  terms  of  the 
agreement  The  sum  total  of  the  amount 
due  all  the  creditors  would  show  the  total 
remaining  Indebtedness,  and  this  divided  by 
the  amount  available  for  the  creditors  would 
give  the  amount  of  dividend.  Each  creditor 
would  thus  receive  his  proportionate  share. 
This  appears  too  plain  to  require  further 
discussion.  If,  as  to  all  the  claims,  interest 
commenced  at  tbe  same  date,  the  method 
followed  In  the  lower  court  would  have  been 
correct  If  all  tbe  claims  bore  tbe  same  rate 
of  interest,  but  as  they  did  not  It  was  In  dis- 
regard of  the  terms  of  the  agreement  and 
in  view  of  tbe  comparatively  small  number 
of  creditors  entitled  to  8  per  cent  Intereat 
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operated  to  deprive  sneh  creditors  of  aome 
portion  of  the  assets  to  which  they  were  en- 
titled. 

There  Is  nothing  In  the  contention  that  un- 
der the  allegations  of  the  complaint  appel- 
lant was  entitled  to  only  7  per  cent  Interest 
A  mere  addition  of  the  amounts  of  the 
claims  specified  as  carrying  8  per  cent  In- 
terest will  demonstrate  that  the  amount  of 
the  note  was  iQcluded  in  the  $43,546.40  al- 
leged to  bear  Interest  at  the  rate  of  8  per 
cent  per  annum,  and  In  the  specific  allega- 
tion as  to  the  note  it  Is  declared  to  bear  in- 
terest at  the  rate  of  8  per  cent  The  allega- 
tion as  to  7  per  cent  manifestly  has  refer- 
ence only  to  the  balance  due  on  the  open  ac- 
count, $75.  This  Is  the  only  respect  in  which 
appellant  was  not  awarded  the  proper  pro- 
portion of  the  available  residue.  Under  the 
stipulations  and  orders  in  the  San  Diego  ac- 
tion. Interest  on  various  claims  was  to  be 
paid  to  the  creditors  only  from  November  1, 
1897.  On  the  record  before  us  this  must  be 
held  conclusive,  so  that,  whatever  may  have 
been  the  original  agreement  as  to  interest, 
all  creditors  were  thereby  placed  in  the  same 
position  as  to  the  time  from  which  interest 
should  be  paid. 

As  to  the  other  points  made  by  appellant, 
we  find  no  error  in  the  action  of  the  lower 
court  The  services  rendered  by  tiie  trustees 
were  entirely  different,  both  in  extent  and 
character,  from  the  services  contemplated 
by  the  parties  at  the  time  of  the  execution 
of  the  trust  deeds,  and  there  is  no  such  ex- 
plicit provision  In  such  deeds  as  would  make 
the  stipulation  as  to  |500  compensation  con- 
clusive under  the  changed  conditions.  Un- 
der the  circumstances  here  appearing  we 
have  no  doubt  as  to  the  power  of  a  court 
of  equity  to  grant  such  compensation  as 
would  be  reasonable.  We  cannot  say  that 
the  amount  allowed  was  at  all  excessive. 

In  passing,  it  may  be  said  that  the  com- 
plaint alleged  that  5  per  cent  upon  the  full 
amount  accounted  for  by  the  trustees,  which 
would  give  them  more  than  five  times  the 


amount  allowed,  would  be  a  reasonable  al- 
lowance, and  expressly  asked  that  the  conrt 
fix  the  compensation,  and  the  appellant  no- 
where objected  to  this  being  done,  or  contest- 
ed the  claim  of  plaintiffs  in  this  respect  Nor 
was  it  improper  for  the  court  to  make  sncb 
allowance  as  was  necessary  for  sudi  farther 
expenses  and  disbursements  as  might  be  in- 
curred in  closing  the  trust,  by  complying 
with  the  terms  of  the  judgment  Such  an 
allowance  was  a  necessary  incident  of  the 
settlement  of  the  account  and  the  closing  of 
the  trust,  and  was  fully  authorized  by  the  al- 
legations of  the  complaint  We  cannot  say, 
upon  the  record  before  us,  that  the  allow- 
ance was  excessive. 

Appellant  sets  forth  a  long  list  of  persons, 
firms,  and  corporations,  to  whom,  as  credit- 
ors, portions  of  the  residue  were  ordered 
paid  by  the  decree,  who,  he  urges,  were  not 
specified  in  the  statement  of  claimants  con- 
tained in  the  complaint  Many  of  these 
apparently  claimed  under  and  as  a  part  of 
the  claim  of  one  W.  W.  Stewart,  receiver, 
for  $10,576.63,  which  daim,  the  complaint 
shows,  was  a  part  of  the  indebtedness  se- 
cured. Others  will  be  found  specified  in  the 
list  of  claimants  for  the  exact  amount  stated 
in  the  decree.  We  have  examined  the  list, 
and  find  no  warrant  for  holding  that  the 
complaint  did  not  Justify  the  inclusion  of 
all  the  specified  parties.  There  is  no  other 
point  requiring  notice. 

The  amount  of  which  appellant  was  Im- 
properly deprived  by  reason  of  the  failure  to 
fix  his  dividend  upon  the  basis  of  8  p«  cent 
interest,  instead  of  7  per  cent  interest,  could 
not  exceed  the  sum  of  $12.  This  amount  Is 
altogether  too  small  to  Justify  the  reopen- 
ing of  the  matter  of  the  distribution  of 
this  fund  among  the  very  many  creditors 
affected,  and  we  are  satisfied  that  under  the 
circumstances  the  de  minimis  rule  should 
be  held  to  apply. 

The  Judgment  Is  afiSrmed. 

We  concur:    SHAW,  J.;  McFARIiAND,  J. 
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COUNTT   BANK  OF  SAN  LUIS  OBISPO 
V.  JACK.    (I*  A.  1,521.) 

(Supreme  Court  of  California.    Jan.  10^  1908.) 

1.  afpkal — Tjia  or  Taking. 

Where  a  judsment  was  entered  in  tbe  trial 
court  on  June  2S,  1903,  and  the  notice  of  a^ 
peal  therefrom  was  not  served  and  filed  until 
December  23,  1803,  the  appeal  was  not  taken 
within  six  months,  and  was  ineffectual. 

2.  SajU    —    SUFFICIENCT    Or     COICPLAINX    OB 

FiNDiHos — Review. 

The  anfficiencT  of  the  complaint  or  finA- 
incs  to  support  the  judgment  cannot  be  con- 
^ered  on  plaintiff's  appeal  from  an  order  de- 
nying its  motion  for  a  new  trial,  where  the 
judgment  was  for  the  defendant  after  trial  on 
the  merits,  and  the  defendant  insists  that  the 
Judgment  should  b«  affirmed  because  the  com^ 
plaint  states  no  cause  of  action. 

8.    SAUE— AMENDMENT. 

An  erroneous  judgment  in  favor  of  defend- 
ant will  not  be  sustained,  on  plaintiff's  appeal 
from  an  order  denying  its  motion  for  a  new 
trial,  because  the  complaint  did  not  state  a 
cause  of  action,  where  the  alleged  defect  waa 
merely  technical,  and  could  be  remedied,  if 
necessary,  by  amendment. 

4.  JUDOUENT  — COIXaTKBAI.    AlTAOK— SXBV" 
lOB. 

Where  a  Judgment  recited  that  it  appeared 
to  the  court's  satisfaction  that  defendants  had 
been  duly  summoned,  etc,  and  had  made  de- 
fault, it  would  be  presumed,  on  collateral  at- 
tack, that  proof  of  valid  service  was  regularly 
made,  apart  from  an  allied  defective  affida- 
vit of  servica. 

6.  Sauk.  _         .  . 

Where  there  was  no  affirmative  state- 
ment, in  an  affidavit  of  service  on  two  defend- 
ants, that  but  one  copv  of  the  complaint  and 
summons  was  deliverea  to  the  two,  it  would 
be  presumed,  on  a  collateral  attack  on  a  judg- 
ment reciting  that  proof  of  a  valid  service  bad 
been  made,  that  a  copy  was  properly  delivered 
to  each  of  the  defendants. 
&  Taxation  —  Tax  Dkeob  —  Rkcitalb  — 
bvidxnck. 

Pol.  Code,  }  3897,  provides  that  whenever 
the  state  has  become  the  owner  of  any  proper- 
ty sold  for  taxes,  and  the  deed  to  the  state 
has  been  filed  with  the  controller,  he  may 
thereuiwn  authorize  the  tax  collector  to  sell 
the  property,  etc,  and  section  3898  declares 
that  on  receiving  the  amennt  of  the  sale  the 
collector  may  execute  a  deed  to  the  purchase 
reciting  the  "facts  necessary  to  authorize  such 
sale  and  conveyance,"  which  deed  shall  convey 
0  all  the  interest  of  the  state  in  the  property, 
and  shall  be  prima  facie  evidence  of  all  the 
facta  recited  therein.  Held,  that  the  require- 
ment that  the  deed  shall  recite  the  facta  neces- 
sary to  authorize  the  sale  does  not  authorize 
a  recital  of  the  chain  of  title  or  of  the  facts 
and  proceedings  by  which  the  state  obtained 
title  to  the  property,  and  hence  a  deed  from 
the  state,  reciting  a  conveyance  of  the  land  in 
question  to  the  state,  was  insufficient  to  show 
the  vesting  of  the  title  of  the  original  owner 
In  the  state  and  a  conveyance  of  such  title  to 
the  state's  grantee. 

Department  1.  Appeal  from  Snperior  Conrt, 
Kern  County;  J.  W.  Mahon,  Judge. 

Action  by  the  County  Bank  of  San  Luis 
Obispo  against  J.  F.  Jack.  From  a  Judgment 
In  favor  of  defendant,  and  from  an  order 
denying  plaintifTs  motion  for  a  new  trial. 
It  appeals.    Reversed. 

Smith  ft  Allen,  for  appellant    Stearns  & 
Sweet,  for  respondent. 
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SHAW,  T.  The  record  purports  to  pre- 
sent appeals  from  the  judgment  and  from 
the  order  denying  the  plaintiffs  motion  for 
a  new  trlaL  The  judgment  was  entered  In 
the  court  below  on  June  20,  1903,  and  the 
notice  of  appeal  from  the  judgment  was 
served  and  filed  on  December  23,  1903,  which 
was  more  than  six  months  after  the  entry 
of  the  judgment,  and  consequently  after  the 
time  within  which  such  appeal  could  be  taken 
had  expired.  This  court,  therefore,  has  no 
jurisdiction  of  that  appeal,  and  the  questions 
arising  upon  the  judgment  roll  cannot  be 
considered.  The  objection  of  the  respondent, 
that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  Is  no 
answer  to  an  appeal  by  the  plaintiff  from 
an  order  denying  a  motion  for  a  new  trial, 
and  cannot  be  considered.  Hall  v.  Sussklnd, 
120  Cal.  559,  63  Pac.  46 ;  Tompkins  t.  Mont- 
gomery, 123  Cal.  219,  55  Pac.  997;  Swift  t. 
Occidental  Co.,  141  Cal.  185,  74  Pac.  700; 
Duncan  v.  Ramlsh,  142  Cal.  686,  76  Pac. 
661.  These  cases  all  go  to  the  point  that 
the  suflficlency  of  the  complaint  or  findings 
to  support  the  judgment  cannot  be  considered 
upon  an  appeal  by  the  defendant  from  an 
order  denying  his  motion  for  a  new  trial. 
The  principle,  however,  Is  equally  applicable 
upon  an  appeal  of  the  plaintiff  from  an 
order  denying  plain  tlflTs  motion  for  a  new 
trial,  where  the  judgment  below  was  for 
the  defendant  after  a  trial  upon  the  merits, 
and  the  defendant  claims  that  the  judgment 
should  be  aflSrmed  because  the  complaint 
states  no  cause  of  action.  At  all  events, 
this  Is  true  in  cases  like  the  present,  where 
the  alleged  defect  In  the  complaint  Is  merely 
technical,  and  can  be  remedied  by  an  amend- 
ment, if  necessary.  Pacific  Paving  Co.  v. 
Vlzellch,   141   Cal.   4,   10,  74  Pac.   852. 

The  complaint  states  a  cause  of  action  to 
quiet  title.  Both  parties  claim  title  to  the 
land  in  controversy  under  one  Henry  J.  Sy- 
monds,  the  plaintiff  by  virtue  of  a  foreclosure 
sale,  the  defendant  by  a  sale  for  taxes  to  the 
state,  and  a  subsequent  sale  from  the  state  to 
the  defendant.  The  defendant  claims  that  the 
evidence  of  plaintiff  was  Insufficient  to  show 
a  valid  transfer  under  the  foreclosure  sale; 
the  objection  thereto  being  that  the  judgment 
of  foreclosure  under  which  the  plaintiff 
claims  Is  void  for  lack  of  jurisdiction  over 
the  persons  of  the  defendants.  The  mort- 
gage was  executed  by  Henry  J.  Symonds 
and  bis  wife,  Eliza  Symonds.  The  foreclos- 
ure judgment  was  rendered  on  default.  The 
first  objection  Is  that  the  proof  of  service 
of  summons  In  the  judgment  roll  In  the 
action  was  made  by  affidavit,  and  that  the 
afladavlt  Is  defective  because  no  venue  is 
stated  therein.  The  other  objection  Is  that 
the  proof  does  not  show  a  legal  service. 

We  are  of  the  opinion  that  neither  of 
the  objections  can  be  sustained  upon  the 
record,  upon  a  collateral  attack  such  as  that 
here  made  upon  the  validity  of  the  judgment 
The  afadavlt  la  not  tlw  onljr  evidence  In 
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the  record  In  regard  to  tbe  aerrice  of  aBm- 
mona.  The  Judgment  recites  that,  the  court 
having  beard  all  the  evidence  and  proofs. 
It  appeared  therefrom  to  tbe  aatlsfactlon  of 
tbe  court  "that  Henry  Symons  and  Eliza 
Symons,  bis  wife,  the  above  named  defend- 
ants, have  been  duly  and  regularly  sum- 
moned to  answer  unto  tbe  plalntiffB  com- 
plaint herein,  and  that  the  default  of  each 
defendant  for  not  appearing  and  answering 
unto  plaintifT's  complaint  has  been  duly  and 
regularly  entered  herein."  Tbe  case  comes 
within  tbe  rule  that  In  ail  particulars  where- 
in tbe  record  Is  silent  or  noncommittal  the 
presumption  is  in  favor  of  the  validity  and 
regularity  of  tlie  action  of  the  court;  that 
unless  tbe  record  shows  afBrmatlvely  that 
something  necessary  to  the  jurisdiction  of 
tbe  court  was  not  done,  or  that  something 
which  was  required  was  done  in  a  manner 
so  Irregular  as  to  make  it  void,  the  pre- 
sumption is  that  the  tiling  concerning  which 
tbe  record  does  not  speak,  was  properly  done. 
Thus  in  Drake  v.  Duvenick,  45  Cal.  465, 
it  is  said:  "The  record  falls  to  show  by 
direct  assertion  that  tbe  copy  of  tbe  sum- 
mons was  delivered  to  Dorland,  but  as  it 
falls  to  show  the  contrary,  and  as  tbe  court 
must  have  found  from  tbe  return  or  other 
evidence  before  it  that  it  was  so  delivered 
—for  upon  that  Its  jurisdiction  depended, 
and  it  necessarily  decided  that  it  liad  Juris- 
diction, as  the  first  point  In  the  case — ^we 
think  it  one  of  tbe  cases  where  presumption 
will  now  come  to  the  aid  of  the  Judgment." 
With  regard  to  tbe  venue,  the  affidavit  does 
not  affirmatively  show  that  the  oath  of  tbe 
person  making  tbe  affidavit  of  service  was 
administered  by  tbe  notary  public  in  tbe 
county  for  which  he  was  appointed  as  such 
notary,  but  neither  does  It  sliow  that  it  was 
not  adboilnistered  within  that  county.  It  is 
silent  as  to  the  place  where  the  oath  was 
taken.  The  court  affirmatively  finds  from 
the  evidence  that  tbe  defendants  were  duly 
and  regularly  summoned.  This  it  may  have 
found  either  from  evidence  that  tbe  oath 
was  administered  in  tbe  proper  county,  or 
from  other  evidence  of  service  which  Is  not 
in  tbe  record.  Tbe  alleged  defect  in  the 
proof,  as  set  forth  In  tbe  affidavit,  is  that 
the  affiant  therein  states  that  he  personally 
served  tbe  summons  on  tbe  defendants  "by  de- 
livering to  and  leaving  with  said  Henry 
Symons  and  Eliza  Symons,  said  defendants, 
personally,  a  copy  of  said  summons  attached 
to  a  copy  of  tbe  complaint  In  said  action," 
and  that  this  statement  does  not  show  that 
be  delivered  to  each  of  tbe  defendants  a 
copy  of  tbe  complaint  and  summons,  but  that, 
for  aught  that  appears  therefrom,  be  may 
have  delivered  but  one  copy  to  tbe  two  of 
tbem  for  their  Joint  behoof,  and  that  this 
latter  form  of  service  would  not  be  a  legal 
service.  It  must  be  admitted  that  the  affi- 
davit of  service  Is  ambiguous  on  this  point 
But  here  again  there  is  no  affirmative  state- 
ment that  but  one  copy  was  delivered  to 


tbe  two  defendants,  and  proof  that  each 
received  a  separate-  copy  would  not  be  con- 
tradictory of  the  affidavit,  but  would  be  In 
harmony  therewith.  The  recital  in  tbe  Judg- 
ment and'  the  presumption  of  law  come  to 
tbe  aid  of  tbe  specific  proof  appearing  in 
the  record,  and  it  is  to  be  presumed  from 
the  recital  and  from  other  evidence  satis- 
factory to  the  court  that  it  appeared  that 
each  of  tbe  defendants  at  the  time  of  the 
service  received  a  copy  of  the  summons  and 
complaint  Sacramento  Bank  v.  Montgom- 
ery, 146  Cal.  751.  81  Paa  138;  People  v. 
Davis,  143  CaL  678,  77  Pac.  651;  Freeman 
on  Judgments,  ^  130.  It  may  be  added  that 
in  Reavls  v.  Cowell,  56  Cal.  588,  it  was  held 
tliat  a  statement  of  the  venue  therein  is 
not  necessary  to  the  validity  of  an  affidavit. 
The  citation  of  autliority  holding  that  the 
sufficiency  of  such  proof  of  service  may  be 
Inquired  into  upon  a  direct  appeal  from  the 
Judgment  does  not  detract  from  tbe  force 
of  tbe  principles  above  stated.  Tbey  have 
no  application  to  cases  wlmre  the  attack  Is 
collateral. 

Tbe  next  question  is  whether  or  not  tbe 
deed  to  the  defendant  from  the  state  of 
California  is  valid  and  sufficient  to  show  the 
vesting  of  Symond's  title  in  the  defendant 
There  was  no  other  evidence  tending  to  show 
that  tbe  title  of  Symonds  liad  been  trans- 
ferred to  the  defendant,  no  deed  to  tbe  state 
Iiaving  been  Introduced,  and  the  sufficiency 
of  this  deed  as  evidence  of  such  transfer 
must  depend  on  tbe  sufficiency  of  tbe  recitals 
in  tbe  deed  to  prove  a  previous  transfer  of 
tlie  title  from  Symonds  to  the  state.  Tbe 
deed  introduced  did  not  purport  to  transfer 
title  from  Symonds  to  the  state.  Its  pur- 
port and  its  only  efficacy  as  a  conveyance 
was  to  transfer  the  title  of  the  state,  such 
as  It  had,  to  the  defendant  It  contained  a 
great  many  recitals  of  matters  of  fact  and 
among  other  things  stated  that  in  the  year 
1894  tbe  land  was  tbe  property  of  Symonds, 
and  was  regularly  assessed  to  him  for  tbe 
taxes  of  that  year,  which  be  failed  to  pay 
when  due;  that  tbe  land  was  then  advertised  ^ 
and  sold  for  tbe  payment  of  such  taxes, 
then  delinquent  on  July  3,  1895,  and  was  on 
that  day  in  pursuance  of  said  proceedings 
sold  to  tbe  state  of  California  for  the  non- 
payment of  said  taxes ;  and  that  afterwards, 
on  August  1,  1901,  in  pursuance  of  said  sale, 
there  having  been  no  redemption  therefrom, 
the  tax  collector  of  tbe  county  duly  executed 
a  deed  conveying  to  the  state  all  the  said 
property,  which  deed  was  duly  recorded  and 
thereupon  filed  In  the  office  of  tl>e  state 
controller.  BMrther  recitals  were  made  to 
the  effect  that  the  controller  thereafter 
authorized  tbe  tax  collector  of  Kern  county 
to  sell  said  land  at  public  auction,  in  tbe 
manner  provided  by  law;  that  the  tax  col- 
lector had  accordingly  advertised  it  for  sale, 
and,  tbe  defendant  being  tbe  highest  bidder, 
had  sold  it  to  him  for  tbe  sum  of  $12.    Tbe 


Digitized  by  VjOOQ  IC 


Gal.) 


PBOFiifi  T.  gray; 


707 


intention  of  the'  rfes^ndent  Is  tbattbeto 
recitals,  contained  in  the  deed  from  the  tax 
collector  to  the  defendant,  are  anfiSclent  evi- 
dence of  the  previoTU  sale  of  the  Interest 
qf  Sjymonds  to  the  state  at  the  sale  for 
delinquent  taxes,  and  of  the  deed  of  the  tax 
collector  to  the  state  in  pursuance  thereof. 
This  claim  cannot  be  sustained.  The  only 
authority  for  such  a. proposition  Is  found  in 
sections  3897  and  3898  of  the  PoUtlcal  Code. 
Section  3897  provides  that  whenever  the  state 
has  become  the  owner  of  any  property  sold 
for  taxes,  and  the  deed  to  the  state  has  been 
filed  with  tbe  controller,  as  provided  in 
section  3786,  tbe  controller  may  thereupon  In 
writing  authorise  the  tax  collector  of  the 
county  to  sell  the  proi>erty  or  any  part 
thereof,  as  he  may  deem  advisable,  at  public 
auction,  for  cash  after  certain  prescribed 
notice  of  the  sale,  and  that  the  tax  collector 
may  thereupon  sell  the  same  in  the  manner 
prescribed.  Section  3888  provides  what  shall 
be  done  with  the  money  received  at  such 
sale,  and  thereupon  proceeds  as  follows: 
"On  receiving  the  amount  bid,  as  prescribed 
by  the  preceding  section,  the  tax  collector 
must  execute  a  deed  to  the  purchaser,  re- 
citing the  facts  necessary  to  authorize  sucb 
sale  and  conveyance,  which  deed  shall  con- 
vey all  the  Interest  of  the  state  in  and  to 
such  property,  and  shall  be  prima  facie  evi- 
dence of  all  the  facts  recited  therein."  This 
does  not  go  so  far  as  tbe  respondent  contends. 
It  cannot  be  allowed  to  have  the  effect  of 
operating  as  proof  of  the  execution  of  a 
previous  deed  whereby  the  title  of  the  tax- 
payer had  been  transfeired  from  him  to  the 
state.  It  would  be  most  extraordinary  If  it 
bad  been  intended  to  provide  that  proof  of 
such  divestiture  of  title  to  property  could 
be  made  by  the  mere  ex  parte  recital  of  an 
executive  officer  set  forth  in  a  subsequent 
conveyance  to  which  the  owner  was  not  a 
party.  No  such  purpose  was  contemplated 
by  the  Legislature.  The  statement  that  the 
deed  should  be  prima  facie  evidence  of  all 
facts  recited  therein  cannot  enlarge  the  office 
•  of  such  recitals  so  as  to  make  them  evidence 
of  facts  not  required  to  be  recited  therein. 
The  requirement  that  the  deed  shall  recite 
the  facts  necessary  to  authorize  the  sale  and 
conveyance  refers  only  to  the  facts  necessary 
to  authorize  the  tax  collector  to  sell  the  title 
of  the  state,  the  title  which  the  state  had 
previously  acquired.  It  does  not  authorize 
or  require  tbe  recital  of  the  chain  of  title, 
or  of  the  facts  and  proceedings  whereby  the 
state  obtained  title  to  the  property.  Evi- 
dence of  those  facts  is  provided  for  by  sec- 
tion 3787,  referring  to  the  deed  of  the  tax 
collector  to  tbe  state  when  the  tax  sale  la 
not  redeemed.  It  declares  such  deed  to  be 
"conclusive  evidence  of  the  regularity  of  all 
other  proceedings  from  tbe  assessment  by  the 
assessor,  inclusive,  up  to  the  execution  of 
the  deed."  The  recitals  required  by  the  pro- 
visions of  section  3898,  above  quoted,  refer 


to  the  authorization  of  the  sale  by  the  con- 
troller, and  the  proceedings  for  the  sale  made 
in  pursuance  of  such  authority,  and,  perhaps. 
of  tbe  fact  of  the  filing  of  the  deed  In  the 
office  of  the  controller,  those  being  acts  oc- 
curring subsequent  to  the  ve.stlng  of  title 
in  the  state,  and  the  latter  being  necessary 
to  give  the  controller  authority  to  act  in 
the  matter.  So  far  as  it  recites  other  mat- 
ters. It  Is  Ineffectual  as  evidence,  and  the 
proof  of  the  defendant  was  therefore  not 
sufficient  to  show  that  he  bad  acquired  the 
title  of  the  original  owner,  Symonds. 

Other  questions  are  presented  and  argued 
which  are  not  necessary  to  tbe  decision  of 
this  appeal,  but  which  may  arise  upon  a 
new  trial  in  the  lower  court  As  we  cannot 
perceive  with  certainty  precisely  what  ques- 
tions will  arise,  nor  the  particular  phase 
of  them  that  may  be  presented,  we  cannot 
discuss  them  intelligently,  and  we  therefore 
refrain  from  expressing  any  opinion  thereon. 
Tbe  findings  that  the  defendant  is  the  owner 
of  the  land  and  that  the  plaintiff  is  not  the 
owner  thereof  are  not  sustained  by  the  evi- 
dence and  the  motion  for  a  new  trial  should 
have  been  granted. 

The  order  denying  a  new  trtal  is  reversed. 


We  concur: 
LAND,  J. 


ANGELLOTTI,  J.;  McFAK 


148  Cal.  SC 
PEOPLE  V.  GRAY.    (Cr,  1,289.) 
(Supreme  Court  of  California.    Jan.  18,  1906.) 

1.  Witnessed  —  Iicpkaoiiuert  —  Inconsist- 
ent Statements. 

In  homicide,  where  a  witness  testified  to 
a  vague  description  given  by  deceased  of  his 
assailant,  evidence  of  the  arrest  of  another  per- 
son, prior  to  defendant's  arrest,  on  the  descrip- 
tion given  to  the  authorities  by  the  witness, 
was  not  admissible  to  impeach  the  witness,  in 
the  absence  of  a  showing  that  the  person  pre- 
viously arrested  did  not  answer  the  vague  de- 
scription testified  to  by  the  witness  as  well  as 
did  defendant. 

2.  Cbiuinal  Law  —  Evidence  —  Abbest  ov 
Other  Pebsons. 

The  previous  arrest  of  another  person  than 
defendant  on  suspicion  of  having  committed 
the  crime  is  Inadmissible  on  the  issue  of  de- 
fendant's gnilt 

3.  Same— Opinions— Pebsonai.  Identitt. 

In  homicide,  the  opinion  of  a  witness  as 
to  whether  another  person  arrested  prior  to 
defendant's  arrest  answered  the  description 
given  by  deceased  of  his  assailant  was  incom- 
petent. 

[Ed,  Note. — For  cases  In  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  J  1043.] 

4.  Witnesses  —  Impeachment  —  Inconsist- 
ent Statements — Foundation. 

Under  the  express  provisions  of  Code  Civ. 
Proc.  S  2052,  a  witness  cannot  be  impeached 
by  evidence  of  statements  made  by  him  until 
the  statements  are  related  to  him,  with  the 
circumstances  of  time,  place,  and  persons  pres- 
ent, and  he  is  asked  whether  he  made  the  state- 
ments, and,  if  so,  he  must  be  allowed  to  ex- 
plain them, 

[Ed.  Note. — For  cases  In  point,  see  voU  50, 
Cent  Dig.  Witnesses.  SS  1233-1242.] 
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5.  Homicids-'Etiiikroi  — DESOBiFTioira   or 

Assailant. 

In  homicide,  a  description  of  the  assailant 
given  to  the  authorities  by  a  witness  as  the 
description  given  the  witness  by  deceased  was 
inadmissible  for  any  purpose  other  than  in 
impeachment  of  the  witness. 

6.  WiTNKBSBO— Cboss-Bxamihatioh. 

In  homicide,  an  attempt  to  prove  that  a 
person  arrested  before  defendant  for  the  crime 
wore  clothes  answering  the  description  given 
to  witness  by  deceased,  as  testified  to  by  the 
witness,  was  not  proper  cross-examination  of 
the  witness. 

7.  SaMB— iKPEACHVENr— ASBEST   FOB   DBTTHK- 

ENIVESS 

Under  Code  Civ.  Proc.  {  2051,  providing 
that  a  witness  may  be  impeached  by  contra- 
dictory evidence  or  by  evidence  of  bad  reputa- 
tion for  honesty,  but  not  by  evidence  of  particu- 
lar wrongful  acts,  except  that  it  may  be  shown 
that  he  has  been  convicted  of  a  lelony,  evi- 
dence that  a  witness  has  been  arrested  for 
being  drunk  is  not  admissible  in  impeachment 
of  the  witness. 

•  [Ed.  Note. — For  cases  in  point.:  sea  ToU  60, 
Gent.  Dig.  Witnesses,  §§  1117,  1126.] 

In  Bank.  Appeal  from  Superior  Court, 
Sacramento  County ;  E.  C.  Hart,  Judge. 

W.  M.  Gray  was  convicted  of  murder,  and 
appeals.    Affirmed. 

CbarleB  B.  Harris  and  J.  It.  Copeland, 
Jor  appellant  U.  S.  Webb,  Atty.  Gen.,  and 
C;  N.  Post,  Aest  Atty.  Gen.,  for  tbe  People. 

ANGELLOTTI,  J.  The  defendant  was 
convicted  of  murder  In  tbe  first  degree  In 
the  superior  court  of  Sacramento  county, 
upon  an  Information  filed  by  the  district 
attorney  of  that  county,  charging  him  with 
tbe  killing  of  Wong  Koung,  a  Chinaman. 
His  motion  for  a  new  trial  was  denied, 
and  he  was  sentenced  to  suffer  the  penalty 
of  death.  From  the  Judgment  and  from 
an  order  denying  his  motion  for  a  new  trial 
tbe  defendant  prosecutes  this  appeal. 

Tbe  killing  of  deceased  was  done  in  the 
perpetration  of  the  crime  of  robbery.  There 
was  no  claim  that  the  evidence  was  Insuf- 
ficient to  justify  the  verdict  The  only 
points  made  in  behalf  of  tbe  defendant  on 
this  appeal  are  as  to  alleged  errors  In  tbe 
rulings  of  tbe  trial  court  In  reference  to  tbe 
admission  and  rejection  of  evidence.  There 
was  no  eyewitness  of  tbe  commission  of  tbe 
crime  which  resulted  In  the  death  of  the 
deceased.  Tbe  deceased,  under  a  sense  of 
impending  death,  gave  to  bis  friend.  Chin 
Coy,  and  another  Chinaman,  a  partial  de- 
scription of  bis  assailant  which,  as  testified 
to  by  Cbln  Coy,  was  as  follows,  viz.:  A 
"nigger"  man,  big  like  Chin  Coy,  with  a 
light  hat  and  light  sweater,  a  vest  and  no 
coat.  This  was  tbe  extent  of  tbe  descrip- 
tion given  by  deceased,  as  testified  to  by 
Chin  Coy,  and  Chin  Coy  had  no  other  knowl- 
edge as  to  the  description  or  identity  of  the 
assailant  Tbe  defendant  is  a  negro,  and 
there  is  nothing  in  tbe  record  showing  bow 
he,  in  other  respects,  answered  tbe  descrip- 
tion testified  to. 


1.  It  was  attempted  bj  defendant  to 
show  that  upon  the  description  given  by 
Chin  Coy  to  tbe  authorities,  another  negro 
was  arrested  prior  to  defendant's  arrest,  on 
suspicion  of  having  conunitted  this  murder. 
Tbe  court  refused  to  admit  this  evidence. 
In  this  there  was  no  error.  There  was  no 
pretense  that  tbe  negro  so  arrested  did  not 
answer  the  vague  and  imcertain  description 
testified  to  by  Chin  Coy  as  well  as  did  tbe 
defendant  so  that  even  if  a  proper  founda- 
tion for  tbe  impeachment  of  Chin  Coy  bad 
been  laid,  which  was  not  tbe  case,  die  pro- 
posed testimony  could  not  have  tended  to 
show,  so  far  as  appears,  anything  inconsist- 
ent with  the  testimony  of  Cbln  Coy  In  regard 
to  tbe  description  given  by  tbe  deceased. 
We  can  conceive  of  no  other  ground  upon 
which  such  evldenco  would  have  been  ad- 
missible. Certainly,  It  cannot  be  held  that 
tbe  mere  arrest  of  one  i»erson  on  suspicion  of 
having  committed  a  crime  is  material  upon 
the  question  as  to  whether  or  not  another 
person  committed  that  crime. 

2.  Defendaat  sought  to  show  by  cross- 
examination  of  Chin  Coy  that  in  his  opinion 
another  negro,  arrested  prior  to  defendant's 
arrest,  answered  tbe  description  given  by 
deceased,  and  also,  by  such  negro,  thet 
Chin  Coy  stated  that  he  (said  negro)  an- 
swered tbe  description  given  by  the  deceased. 
It  is  apparent  that  tbe  opinion  of  Chin  Coy 
as  to  whether  tbe  man  arrested  measured 
up  to  tbe  description  testified  by  him  to 
have  been  given  by  tbe  deceased  was  im- 
material and  Incompetent  An  opinion  as 
to  tbe  identity  of  a  person,  based  solely 
upon  the  statement  of  another,  is  not  ad- 
missible to  prove  Identity.  Such  an  opinion, 
to  be  admissible,  must  be  based  upon  per- 
sonal knowledge  of  tbe  person  identified, 
and  be  the  result  of  tbe  witness'  recollection 
of  the  person  and  tbe  facts  connected  with 
bis  seeing  or  hearing  him,  and  not  be  entire- 
ly the  result  of  Information  derived  from 
others.  Lawson  on  Expert  and  Opinion 
Evidence,  pp.  323, 324.  Where  tbe  opinion  of 
the  witness  is  based  solely  on  a  description 
given  by  another,  that  description  being 
given,  all  persons  are  as  able  to  judge  as  to 
whether  one  answers  the  description  as  is 
tbe  witness  himself,  and  opinion  evidence 
upon  tbe  proposition  is  not  admissible. 
(See  Wlgmore  on  Ev.  {  557 ;  and  Whittler  v. 
Town,  46  N.  H.  23,  88  Am.  Dec.  185,  for 
discussion  of  rule.)  Any  prior  statement 
by  Chin  Coy  to  another,  to  the  effect  that 
another  than  defendant  answered  the  de- 
scription given  by  deceased,  could  there- 
fore be  admissible  only  for  the  purpose  of 
impeaching  him  in  the  matter  of  the  evidence 
given  by  blm  as  to  the  description  furnished 
him  by  deceased.  It  be  bad  previously 
stated  that  another,  who  did  not  in  fact  an- 
swer tbe  description  testified  to,  did  answer 
tbe  description  given  by  deceased,  it  would 
be  a  statement  inconsistent  with  his  testl- 
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mony  as  to  the  description  given  by  de- 
ceased. As  already  said,  however,  tfaere  was 
no  claim  that  the  other  negro  arrested  did 
not  answer  the  description  testified  to  as 
fully  as  did  the  defendant,  and  the  evi- 
dence was  not  offered  for  the  purposes  of 
impeachment,  but  simply  to  show  the  opinion 
of  Chin  Coy  as  to  Identity.  No  foundation 
for  any  such  Impeachment  was  laid,  or 
sought  to  be  laid,  upon  the  cross-examina- 
tion of  Chin  Coy,  which  was  an  essential 
prerequisite  to  the  proof  of  Inconsistent 
statements  by  him.  Code  Civ.  Proc.  i  2052. 
3.  A  police  officer  was  asked  by  de- 
ant  to  detail  the  description  of  the  assail- 
ant given  to  him  by  Chin  Coy,  as  the  de> 
scriptlon  given  by  the  deceased;  and  an 
objection  to  the  question  was  sustained. 
Such  evidence  could  have  been  admissible 
only  by  way  of  impeachment  of  Chin  Coy, 
and,  no  foundation  for  any  such  Impeach- 
ment having  been  laid,  the  objection  made 
on  that  ground  was  properly  sustained.  It 
is  proiwr  to  say  that  defendant's  counsel 
expressly  disavowed  any  purpose  of  Impeach- 
ment 

.  4.  We  cannot  see  that  the  attempt  to 
prove,  on  the  cross-examination  of  Chin  Coy, 
that  the  other  person  arrested  wore  clothes 
answering  the  description  given  by  the  de- 
ceased, as  testifled  by  bini,  was  legitimate 
cross-examination.  The  objection  on  that 
ground  was  properly  sustained. 

5.  The  court  properly  sustained  an  objec- 
tion to  a  question  asked  a  witness,  as  to 
whether  be  knew  that  the  witness  Mrs. 
Wilkes,  or  Chick  Dorsey,  as  she  was  called, 
had  been  arrested  for  being  drunk.  The 
qnestion  Involved  in  the  case  was  as  to  her 
character  for  truth,  honesty,  and  Integrity, 
and  the  proposed  evidence  did  not  go  to  any 
of  these  traits,  nor  could  she  be  impeached 
by  evidence  of  particular  wrongful  acts  not 
amounting  to  a  felony.  Code  Civ.  Proc.  § 
2051.  Under  the  provisions  of  our  Code,  a 
person  cannot  be  Impeached  by  evidence  of 
particular  wrongful  acts,  except  that  it  can 
be  shown  that  he  has  been  convicted  of  a 
felony.  People  v.  Sllva,  121  Cal.  6«8,  64  Pac. 
14f.;  People  V.  Warren,  134  Cal.  202,  06  Pac. 
212;  People  v.  White,  142  Cal.  292,  75  Pac.  828. 

6.  The  witness  Plunkett,  called  for  the 
defense  for  the  purpose  of  impeaching  the 
witnesses  Mrs.  Wilkes  and  Grubbs,  was 
asked  on  cross-examination  concerning  his 
feelings  towards  the  members  of  the  police 
force  and  the  administration  of  police  af- 
fairs of  the  city  of  Sacramento.  As  to  this. 
It  is  sufficient  to  say  that  there  was  nothing 
In  the  answers  given  that  was  In  any  way 
prejndicial  to  the  defendant.  This  disposes 
of  all  the  points  made  for  reversal. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  McFARI..AXD.  J,;  SHAW,  J.; 
HEXSHAW,  J.;  LORIGAX,  J. 


TERRITORY  ex  rel.  OVERHOLSER  et  al.  v. 

BAXTER,  Auditor. 
(Supreme  Court  of  Oklahoma.    Oct  6,  1005.) 

1.  CouNTiKS  —  Erection  of  Jail  —  Pubchask 
OF  Site — Issue  of  Bonds. 

The  express  power  to  erect  a  jail  and  issue 
bonds  in  payment  therefor  includes  the  implied 
power  to  purchase  a  site  on  which  to  erect  such 
Jail   and   to  issue  bonds   in   payment  therefor. 

2.  SxilK — COUBTIIOUSE — FIXTURES. 

The  power  to  erect  a  courthouse  and  issue 
Irands  in  payment  therefor  includes  the  neces- 
sary and  mdispensable  power  to  purchase  fix- 
tures and  permanent  furnishings  for  the  com- 
pletion of  such  courthouse,  to  place  the  same  in 
fit  condition  to  be  used  for  the  transaction  of 
public  business,  and  to  issue  bonds  in  payment 
therefor.  , 

(Syllabus  by  the  Court) 

Application  by  the  territory,  on  the  re- 
lation of  Ed  Overbolser  and  others,  for  a 
writ  of  mandamus  to  L.  W.  Baxter,  Auditor 
of  the  Territory  of  Oklahoma.    Writ  granted. 

This  is  an  original  proceeding  in  manda- 
mus, to  retiuire  the  auditor  of  this  territory 
to  register  certain  bonds  Issued  by  the  board 
of  county  commissioners  of  Oklahoma  county. 
The 'case  Is  submitted  to  this  court  upon  the 
following  agreed  statement  of  facts:  "It  is 
mutually  agreed  by  and  between  the  parties 
above  named  that,  whereas  a  controversy 
has  arisen  as  to  the  legality  of  the  issue  of 
certain  bonds  by  the  county  of  Oklahoma, 
and  whereas  a  doubt  exists  as  to  whether 
such  bonds  should  be  registered  by  the  de- 
fendant. It  is  mutually  agreed  by  and  be- 
tween the  plaintiff  and  defendant  as  an 
agreed  case  to  be  submitted  to  this  court 
with  the  following  facts  In  relation  thereto: 
That  on  the  12th  day  of  June,  A.  D.  1905,  at 
a  regular  meeting  of  the  board  of  county  com- 
missioners of  Oklahoma  county,  Oklahoma 
Territory,  the  above-named  plaintiffs,  con- 
stituting said  board,  there  was  presented  to 
said  board  a  iietitlon  requesting  the  said 
board  to  submit  the  following  propositions 
to  the  voters  of  said  county  at  a  special  elec- 
tion to  be  held  for  that  purpose,  said  petition 
being  signed  by  more  than  one-sixth  of  the 
taxpayers  and  qualified  electors  of  said 
Oklahoma  county,  Oklahoma  territory; 
that  the  question  requested  to  be  submitted 
by  said  petition  was  as  follows:  That  an 
elK'tion  be  called  for  voting  upon  the  prop- 
osition of  issuing  $30,000  of  bonds  of  the 
county  of  Oklahoma,  Oklahoma  territory,  for 
the  purchasing  of  a  site  in  block  No.  3  of 
Main  Street  addition  to  the  city  of  Oklalioum 
City,  and  the  erection  of  a  countj-  Jail  there- 
on, and  also  upon  the  pro|>osltlon  of  issuing 
$10,(»()0of  bonds  of  the  county  of  Oklahoma, 
Oklahoma  Territory,  for  the  wMupletiiig  of  the 
lirescnt  conrtliouse  now  under  construction 
by  purchasing  permanent  furnisliings  and 
fixtures  for  the  same.  That  by  an  order 
made  on  said  day  said  propositions  were  or- 
dered to  be  submitted  to  the  electors  of  said 
county,  at  a  special  election  to  be  held  on 
the  1st  day  of  August,  10O5.    That  on  the 
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Ist  day  of  August,  1905,  said  propositions 
were  (ie[)nrately  voted  upon  and  tbe  returns 
of  said  election  were  returned  to  the  board 
of  county  commissioners,  as  required  by 
law,  and  a  canvass  duly  made  thereof  on 
tbe  4tb  day  of  August,  1005,  at  a  meeting  of 
the  board  for  said  purpose,  and  said  proposi- 
tions were  both  carried  and  so  declared  by 
tbe  board  of  county  commissioners,  and  said 
bonds  ordered  to  be  Issued  as  directed  by 
said  special  election.  That  tbe  ballots  voted 
at  said  election  contained  tbe  following  prop- 
ositions: First  question.  Shall  tbe  board 
of  county  commissioners  of  Oklahoma  county, 
Oklahoma  territory,  be  authorized  to  Issue 
bonds  of  said  county  in  the  sum  of  $30,000, 
bearing  interest  not  to  exceed  4%  per  cent, 
per  annum,  proceeds  from  the  sale  of  which 
are  to  be  expended  in  the  purchasing  of  a 
Bite  In  block  No.  3  in  Main  Street  addition  to 
Oklahoma  City  and  the  erection  of  a  county 
jail  thereon?  On  proposition  No.  2  the  bal- 
lot was  as  follows:  Second  question.  Shall 
the  board  of  county  commissioners  of  Okla- 
homa county,  territory  of  Oklahoma,  be  au- 
thorized to  issue  bonds  of  said  county  in  tbe 
sum  of  110,000,  bearing  interest  not  to  ex- 
ceed 4%  per  cent  per  annum,  the  proceeds 
of  the  sale  of  which  are  to  be  expended  in  the 
furnishing  of  the  present  courthouse  by  pur- 
chasing of  permanent  furnishings  and  fix- 
tures therefor.  That  afterwards  the  board 
of  county  commissioners  of  Oklahoma  county, 
Oklahoma  territory,  adopted  a  form  of  bond 
as  required  by  section  5,  of  chapter  12,  p. 
113,  of  the  Laws  of  1897,  territory  of  Okla- 
homa; said  bonds  being  issued  under  the  pro- 
visions of  said  chapter  12,  p.  ill.  Laws  1897. 
That  all  of  the  conditions  and  terms  of  said 
act  were  duly  complied  with  before  said  elec- 
tion and  before  calling  the  same,  and  that 
said  bonds  were  In  no  wise  In  excess  of  the 
amount  of  bonds  allowed  to  he  Issued  by  said 
county  under  any  of  the  laws  of  the  terri- 
tory of  Oklahoma,  or  of  the  United  States." 

R.  G.  Hay,  Co.  Atty.,  for  plaintiffs.  P. 
C.  Simons.  Atty.  Gen.,  for  defendant 

HAINER.  J.  (after  stating  the  facts). 
tJpou  tile  agreed  statement  of  facts,  two 
questions  are  submitted  to  this  court  for  de- 
termination. They  are  (1)  whether  bonds 
can  be  issued,  under  the  provisions  of  chap- 
ter 12,  p.  Ill,  of  the  Statutes  of  1897,  for 
pxirchasing  a  site  for  the  erection  of  a  Jail; 
and  (2)  whether  bonds  can  be  Issued  under 
the  provisions  of  said  act,  and  the  proceeds 
expended  for  the  purpose  of  purchasing  per- 
manent furnishings  and  fixtures  for  the  com- 
pletion of  the  courthouse  and  placing  the 
same  In  condition  to  be  used  for  the  trans- 
action of  the  business  of  said  county.  Sec- 
tion 1  of  article  1  of  chapter  12,  p.  Ill,  of 
the  Session  Laws  of  Oklahoma  of  1897,  pro- 
vides as  follows:  "Whenever  the  board  of 
county  commissioners  of  an.v  county  In  the 
territory  of  Oklahoma  considers  It  to  be  to 


the  t)est  interest  of  the  county  to  purchase  or 
erect  a  courthouse  or  jail,  they  shall  have 
power  to  contract  for  the  purchase  or  erec- 
tion of  same,  and  to  issue  bonds  in  payment 
therefor." 

The  qtie.stion  here  presented  is:  Does  the 
power  to  erect  a  courthouse  or  Jail  include 
the  Implied  power  to  purchase  a  site  upon 
which  to  erect  a  jail,  and  to  issue  bonds  In 
payment  therefor?  It  seems  to  us  that  the 
answer  to  this  question  is  obvious.  The  pow- 
er to  erect  a  courthouse  or  jail  Implies  the 
incidental  power  to  purchase  a  site  for  such 
purpose.  This  implied  power  is  essential 
and  indispensiible  for  the  purpose  of  carrying 
into  effect  the  express  power  conferred  by  the 
statute.  To  hold  otherwise  would  seem  to 
us  to  defeat  the  object  and  purpose  of  the 
statute.  In  De  Witt  v.  San  Francisco,  2 
Cal.  289,  It  was  held  that  the  authority  by 
act  of  the  Legislature  to  erect  a  courthouse 
and  jail,  would  necessarily  embrace  the  power 
to  purchase  tbe  land  on  which  to  erect  them. 
In  passing  upon  this  question,  the  Supreme 
Court  of  California  uses  the  following  lan- 
guage: "Indeed  it  cannot  seriously  be  doubt- 
ed that,  if  the  power  to  purchase  any  prop- 
erty had  not  been  given  In  express  words, 
yet  that  the  authority  to  erect  a  courthouse 
or  jali  would  necessarily  embrace  the  power 
to  purchase  tbe  land  on  which  to  erect  It; 
tbe  land  whereon  to  build  it  ttetng  no  less 
essential  than  tbe  stone  and  material  to 
build  it  with."  In  Shledley  et  al.  v.  Lynch 
et  al.,  8  S.  W.  434,  the  Supreme  Court  of 
Missouri  held  that  the  act  of  the  Legisla- 
ture granting  authority  to  the  county  court 
to  erect  courthouses  confers  as  a  neces- 
sary incident  the  power  to  purchase  land  for 
the  erection  of  such  courtbouses  if  necessary. 
Hence,  we  think  the  power  conferred  upon 
the  board  of  county  commissioners  to  erect 
a  jail,  and  to  Issue  bonds  in  payment  there- 
for, carries  with  it  tbe  implied  and  inciden- 
tal power  to  purchase  a  site  therefor;  and 
this  brings  ua  to  the  second  question:  Does 
the  power  to  erect  a  courthouse  and  Jail 
imply  the  i)ower  to  purchase  permanent 
furnishings  and  fixtures  for  the  completion 
of  the  courthouse  or  Jail,  to  place  them  in 
condition  to  be  used  for  the  purpose  for  which 
tlieV  were  erected?  It  seems  to  us  that  the 
same  reasoning  applies  to  tbis  question  as 
to  the  otlier  question.  The  power  to  erect 
a  courthouse  includes  the  power  to  purchase 
permanent  furnishings  and  fixtures  for  tbe 
purpose  of  placing  the  courthouse  in  fit  con- 
dltiou  to  be  used  for  the  purpose  for  which 
it  was  intended.  We  therefore  hold  that 
the  express  power  to  erect  a  jail  and  Issue 
bonds  in  payment  tberefor  includes  the  im- 
plied power  to  purchase  a  site  on  which  to 
erect  such  jail  and  to  issue  bonds  In  pay- 
ment therefor,  and  that  the  power  to  erect 
a  courthouse  and  Issue  bonds  in  payment 
therefor  Includes  the  necessary  and  Indls- 
liensable  power  to  purchase  fixtures  and  per- 
manent furnishings  for  the  comx^letlon  ^ 


Okl.) 


GRBELEY  y.  GBBELET. 


7U 


such  courtboose,  to  place  the  same  in  fit  con- 
dition to  be  used  for  the  transaction  of  pub- 
lic business,  and  to  Issue  bonds  In  payment 
tlierefor. 

Both  questions  must  be  answered  in  the 
afflrraative,  and  a  peremptory  writ  of  man- 
damus will  therefore  issue.  All  the  Jus- 
tices concurring. 


GREELEY  et  al.  t.  GREELET. 
(Supreme  Court  of  Olclahoma.    Sept  8,  1905.) 

1.  ArpEAi/— Review— Weight  of  Evidence. 

Where  the  evidence  reasonably  supports  the 
jadjnnent,  it  will  not  be  weiffbed  by  the  court 
for  the  purpose  of  determining  if  the  preponder- 
ance thereof  was  not  with  the  other  party. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.   Dig.  Appeal  and  Error,  i{  382&-3934.] 

2.  Same — Waiver  of  Ebbobs. 

All  errors  committed  in  a  ca.se  in  the  pro- 
bate court  are  waived   by  refiling  the  case  by 
agreement  in  the  district  court,  after  the  papers 
have  been  certified  to  such  court. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Noble  County; 
before  Justice  Bayard  T.  Halner. 

Action  by  Luclnda  Greeley  ftgalnst  Tib 
Greeley  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

S.  H.  Harris,  for  plaintiffs  in  error.  H.  B. 
Martin,  for  defendant  in  error. 

BURWELL,  J.  All  of  the  parties  to  this 
action  were  formerly  residents  of  Iowa.  Tib 
Greeley  came  to  Oklahoma  and  purchased  the 
land  In  controversy,  viz.,  the  S.  W.  %  of  sec- 
tion 26,  In  township  22  N.  of  range  1.  W. 
of  the  Indian  meridian,  in  Xoble  county. 
Okl.,  as  be  claims,  under  an  agreement 
with  the  appellee,  Luclnda  Greeley,  to  the 
effect  that  she  should  furnish  the  money 
with  which  to  purchase  a  farm  in  this  ter- 
ritory; that  she  was  to  make  her  home  with 
him  and  his  wife,  and  In  the  event  that 
she  became  dissatisfied  on  the  farm,  and 
wished  to  live  somewhere  else,  then  be  was 
to  pay  her  7  per  cent,  per  annum  on  the 
amount  of  money  she  had  Invested  In  the 
land;  that  in  consideration  of  furnishing 
her  a  home  or  paying  her  7  per  cent  on 
her  Investment  the  land  was  to  be  the  proiJ- 
erty  of  Tib  Greeley.  And  he  Insists  that  he 
went  Into  possession  of  the  land  under  such 
agreement,  all  of  which  Is  denied  by  the  ap- 
pellee, who  contends  that  she  furnished  the 
money  with  which  to  pay  for  the  land,  and 
took  the  title  In  her  own  name  because  It 
was  hers,  and  that  she  simply  permitted  the 
appellants  to  live  on  the  land  as  tenants  at 
will,  until  a  certain  date,  when  she  notified 


them  that,  if  they  remained  on  the  land 
longer,  they  would  have  to  pay  rent.  They 
continued  to  occupy  the  laud  after  such 
notice,  and  after  demand  duly  made  for 
such  rent  and  refused  by  appellants  she 
brought  suit  therefor  In  the  probate  court, 
which  was  finally  certified  to  the  district 
court.  Other  actions  were  commenced  in 
the  different  courts,  but  finally  it  was  agreed 
between  the  different  parties  that  they  would 
waive  a  jury  and  submit  all  of  their  differ- 
ences In  one  trial  to  the  district  court,  re- 
serving the  right  to  amend  the  pleadings  to 
conform  to  the  evidence.  On  this  trial  was 
litigated  tlie  ownership  of  the  land,  as  to 
whether  or  not  the  contract  contended  for 
by  appellants  was  entered  Into,  the  right 
of  possession  of  the  land,  and  also  the  ques- 
tion of  rents  and  damages.  All  of  these 
issues  were  determined  in  favor  of  Luclnda 
Greeley,  and  the  court  rendered  judgment 
decreeing  her  to  be  the  owner  of  the  land, 
and  entitled  to  the  possession  thereof,  and  that 
she  recover  from  appellants  $150  for  rents  due, 
together  wltb  the  further  sum  of  $200  as 
damages  for  the  unlawful  detention  and 
occupancy  of  the  land,  and  for  costs. 

The  appellants  have  cited  many  authorities 
to  the  effect  that  a  contract  such  as  they 
claim  to  have  made  with  the  appellee  (they 
having  gone  into  possession  under  it)  is  bind- 
ing, and  that  they  are  entitled  to  a  specific 
performance  of  the  same.  But  after  a  care- 
ful examination  of  the  record  we  deem  it 
unnecessary  to  discuss  these  cases,  or  the 
correctness  or  the  incorrectness  of  the  rule 
contended  for.  The  court,  from  the  evidence, 
found  that  no  such  contract  was  entered  into, 
and  further  found  generally  for  the  appellee, 
rendering  judgment  as  stated  above.  The 
only  question  which  this  record  presents  is 
as  to  whether  or  not  the  evidence  justifies 
the  judgment,  and  this  point  must  be  deter- 
mined against  the  appellants.  It  Is  true  that 
certain  questions  of  practice  are  argued, 
such  as  allowing  the  plaintiff  (appellee)  to 
amend  her  pleadings  after  a  demurrer  had 
been  sustained  to  her  evidence  on  a  former 
trial  In  the  probate  court  But  these  matters 
were  all  waived  by  the  agreement  entered 
into  when  the  parties  consolidated  all  their 
cases  and  agreed  to  litigate  before  the  dis- 
trict court  in  one  trial  all  of  their  differ- 
ences, and  by  refiling  the  case  in  the  district 
court  at  the  time  of  the  agreement  refer- 
red to. 

We  find  no  error  In  the  record.  The  judg- 
ment Is  hereby  affirmed,  at  the  cost  of  ap- 
pellants. All  of  the  Justices  concurring,  ex- 
cept HAINER,  J.,  who  presided  at  the  trial 
below,  not  sitting. 
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SPARKS  T.  TERRITORY. 
(Supreme  Court  of  Oklahoma.    Sept.  7,  1903.) 

1.  CamiNAx  Law — Apfeal — Evidence. 

In  a  criminal  case,  when  the  jury  have 
found  a  defendant  guilty,  this  court  will  not 
reverse  the  judgment  for  want  of  evidence, 
unless  such  evidence  fails  to  reasonably  support 
the  verdict. 

2.  Same  —  Objections  to  Evidence  —  Haru- 
LEss  Errob. 

An  objection  to  the  admission  of  evidence, 
although  erroneous,  which  does  not  affect  the 
substantial  rights  of  an  appellant,  will  be  dis- 
regarded by  this  court. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent.  Dig.  Criminal  Law,  §  3137.] 

3.  Same — Scope  of  Objection. 

Under  the  authority  of  Enid  &  Anadarko 
Railroad  Company  v.  Wiley  et  al.,  78  Pac.  00, 
14  Okl.  310,  an  objection  on  the  ground  of 
Incompetency  and  immateriality,  without  specif- 
ically; stating  the  ground  upon  which  the  objec- 
tion is  founded,  is  too  indefinite  to  present  any 
question  of  law,  and  will  be  disregarded. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  J  ItttS:  vol.  15, 
Cent.  Dig.  Criminal  Law,  g|  2639,  2054.] 

4.  Same — Objections   to   Instructions — ^Ne- 
CESSITT  of  Exception. 

Though  an  instruction  be  erroneous,  the  case 

in  which  it  was  given  will  not  be  reversed  unless 

an  exception  was  saved  to  the  giving  thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 

Cent.   Dig.  Criminal  Law,  {  2008.] 

5.  Same — Estoppel  to  Object. 

Where  a  defendant's  counsel  requested  an 
instruction  to  be  given,  the  defendant  cannot 
complain,  notwithstanding  it  incorrectly  stated 
the  law  to  his  (possible)  prejudice. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent.  Dig.  Criminal  Law,  {  3009.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Woodward 
County;  before  Justice  James  K.  Beaucbamp. 

Arthur  G.  Sparks  was  convicted  of  larceny, 
and  appeals.    Affirmed. 

Rehearing  denied  November  14,  1005. 

Charles  Swindall  and  Boyle  &  Guthrie,  for 
appellant  P.  C.  Simons,  Atty.  Gen.,  and  Don 
C.  Smith,  Asst  Atty.  Gen.,  for  the  Territory. 

BURWELL,  J.  The  defendant,  A.  G. 
Sparks,  was  convicted  and  sentenced  to  a 
term  of  five  years  in  the  territorial  peni- 
tentiary for  the  stealing  of  32  cattle.  He 
appealed  to  this  court 

We  hare  considered  the  record  In  Its  most 
favorable  light  to  the  defendant  but  find 
no  error  upon  which  a  new  trial  should  be 
granted.  The  evidence  was  sufficient  to  up- 
hold a  conviction,  and,  while  the  defendant 
offered  evidence  tending  to  show  that  he  pur- 
chased the  cnttle  from  a  man  by  the  name 
of  F.  R.  Read,  the  jury  found  against  him; 
and  when  the  entire  evidence  Is  examined 
there  are  a  number  of  very  suspicious  cir- 
cumstances. Read,  according  to  the  defend- 
ant's own  testimony,  was  driving  the  cattle 
along  the  public  highway  to  Woodward  for 
the  purpose  of  shipping  them,  and  he  pur- 
chased them  from  Read  without  asking  him 
where  be  lived,  from  whom  or  where  be  got 


the  cattle,  whether  or  not  tbey  were  Incum- 
bered, and,  in  fact,  without  making  any 
inquiry  atwut  either  the  cattle  or  Read.  He 
never  saw  or  heard  of  Read  before  the  trans- 
action, and  has  never  heard  from  him  or 
as  to  his  whereabouts  since;  and,  notwith- 
standing the  trouble  in  which  tlie  defendant 
was  involved  by  reason  of  the  cattle  having 
been  found  in  his  possession,  he  made  practi- 
cally no  effort  to  locate  Read.  He  never 
reported  the  matter  to  the  county  attorney 
or  sberiflt.  He  insists  that  he  paid  Read 
f2.T0  In  cash,  but  the  only  corrotwrating 
evidence  of  this  was  the  testimony  of  his 
brother-in-law  that  he  borrowed  $100  from 
Iiim  for  that  purpose.  But  although  neither 
the  defendant  or  the  brother-in-law,  Mr. 
Thomas  Doran,  knew  Read,  and  the  cattle 
were  left  in  Dorau's  pasture  for  two  days, 
they  bad  no  conversation  whatever  about 
Read,  or  where  the  cattle  came  from,  further 
than  the  statements  which  Sparks  claims 
that  he  made  to  the  effect  that  he  had  pur- 
chased them  from  a  man  by  the  name  of 
Read.  Sparlu  also  insists  that  he  gave  Read 
a  draft  for  $710  on  Ben  Welch  &  Co.,  of 
Kansas  City,  Mo.  The  cattle  were  shipped 
to  Ben  Welch  Live  Stock  Commission  Com- 
pany on  August  27,  1902,  which  was  two 
days  after  the  draft  purports  to  hare  been 
executed.  It  is  clear  from  the  record  that 
Ben  Welch  &  Co.  and  the  Ben  Welch  Live 
Stock  Commission  Company  are  one  and  the 
same  firm.  This  draft  was  not  placed  in  a 
local  bank  for  collection  or  sent  to  some 
Kansas  City  bank  for  that  purpose,  but  was 
sent  direct  to  Ben  Welch  Commission  Com- 
pany, with  a  letter  signed  "F.  E.  Read,"  re- 
questing that  the  amount  be  sent  to  the 
Woods  County  Bank,  at  Alva,  Okl.,  to  be 
placed  to  Read's  cre<llt  Although  the  letter 
transmitting  the  draft  is  dated  August  2.5, 
1902,  it  was  not  received  by  Welch  &  Co. 
until  the  29th  or  30th  of  the  same  month. 
Meanwhile,  the  owner  of  the  cattle  having 
located  them  and  wired  parties  at  Kansas 
Citj-  in  relation  thereto,  payment  of  the  draft 
was  stopped,  and  it  has  never  been  paid. 
Sp.nrks  claimed  that  his  business  was  that  of 
buying  cattle,  and  he  admitted  on  the  witness 
stand  that  he  had  served  for  2i^  years  on 
the  city  detective  force  in  Kansas  City.  He 
was  at  the  time  a  man  of  experience  in 
business  and  familiar  with  the  subtleties  of 
those  who  commit  crimes,  and  ordinarily  such 
a  man  would  have  used  some  precaution  to 
avoid  loss,  if  he  was  acting  in  good  faith 
in  the  transaction. 

The  territory  seeks  to  make  a  point  on 
the  fact  that  the  draft  was  not  Indorsed  by 
Read,  but  there  can  be  no  Inference  of  guilt 
on  the  part  of  Sparks  by  reason  of  such 
failure,  as  a  letter  accompanied  the  draft 
which  took  the  place  of  an  indorsement  on 
the  back  of  it,  if  such  an  indorsement  were 
necessary,  and  the  absence  of  such  Indorse- 
ment does  not  indicate  that  the  draft  was 
sent  to  Welch  &  Cf9,„ijby  Sparks,  ,6)tf^|t^ 
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sending  ot  tbe  draft  direct  to  tbe  payor  Is 
a  circumstance  which  might  be  considered 
against  blm;  that  Is,  the  Jury  might  take 
that  fact  into  consideration  in  determining 
as  to  whether  Sparks  himself  sent  the  draft 
to  Welch  &  Co.,  and  used  the  name  of  Read 
as  a  subterfuge  and  a  blind. 

The  county  attorney  sought  to  prove  by 
a  witness  that  the  defendant  bad  admitted 
on  the  former  trial  that  be  and  Tom  Doran 
and  Ben  Walfort  were  bunting  In  Walfort's 
pasture  a  short  time  prior  to  the  date  on 
which  the  cattle  were  stolen.  Counsel  for 
the  defendant  objected  on  the  ground  of 
Incompetency  and  immateriality.  The  ob- 
jection was  OTemiled,  and  an  exception 
saved.  It  is  now  Insisted  that  the  stenogra- 
pher's notes  were  the  best  evidence.  This 
Is  undoubtedly  correct;  but  It  was  held  la 
the  case  of  the  Enid  &  Anadarko  Railway 
Co.  v.  Wiley  et  aL,  14  Okl.  810,  78  Pac.  96, 
that  "an  objection  that  evidence  offered  Is 
Incompetent,  without  specifically  stating  the 
ground  upon  which  the  objection  Is  founded, 
is  too  indefinite  to  present  any  question,  and 
will  be  dlsi-egarded."  In  that  case  the  trial 
court  bad  admitted  the  record  of  a  patent 
without  a  showing  first  that  the  patent  had 
been  lost  or  was  beyond  the  control  of  the 
party.  But  independent  of  this  rule,  the  de- 
fendant was  not  prejudiced  by  such  evidence, 
because  be  admitted  the  same  facts  on  this 
trial  wbicta  the  witness  testified  that  he  bad 
sworn  to  on  the  former  trial. 

The  defendant  complains  of  the  Instruc- 
tions of  the  court;  and  we  frankly  admit 
that  they  do  not  all  conform  to  our  view 
of  the  law.  But  conceding,  for  the  sake  of 
argument,  that  the  instructions  were  incor- 
rect, no  exceptions  were  saved  to  those  given, 
and  the  one  most  likely  to  prejudice  defend- 
ant's rights  was  requested  by  bis  counsel, 
and  therefore,  as  to  it,  he  cannot  complain. 
The  defendant  has  been  ably  represented  In 
this  court  Every  possible  error  has  been 
urged  here,  and  the  fact  that  mistakes  which 
may  have  been  made  on  the  trial  cannot  be 
taken  advantage  of  in  this  court  is  no  fault 
of  the  attorneys  who  represented  him  In 
his  appeal,  as  they  did  not  participate  in 
the  trial  In  the  court  below. 

The  Judgment  of  the  lower  court  is  hereby 
afhrmed,  at  the  cost  of  the  appellant.  All 
the  Justices  concurring,  except  BEAU- 
CIIAMP,  J.,  who  presided  in  the  court  below, 
not  sitting. 


McCARTHX   V.  BEKTLEY, 

(Supreme  Court  of  OUaboma.    Sept  8,  1905.) 

1.  Appeal  —  Bill  op  Exceptions  —  Case- 
Made. 

Motions  presented  in  the  trial  court,  the 
rulings  thereon,  and  exceptions  are  not  proper- 
ly part  of  the  record,  and  can  only  be  presented 
and  preserved  for  review  on  appeal  to  the  Su- 


preme Court  bv  incorporating  the  same  into 
a  bill  of  exceptions  or  case-made. 

[EM.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  ff  2359-2366.} 

2.  Same— Objections  not  Raised  Below. 

The  record  in  this  case  discloses  no  error 
which  can  be  reviewed  by  this  court 
(Syllabus  by  the  Court) 

Error  from  Probate  Court,  Caddo  County; 
M.  N.  Glsh,  Judge. 

Action  by  D.  Bentley  against  J.  B.  Mc- 
Carthy. Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

F.  E.  Riddle,  for  plaintiff  in  error.  A.  J. 
Morris,  for  defendant  In  error. 

BEAUCHAMP,  J.  On  the  8d  day  of  Oc- 
tober, 1903,  the  defendant  in  error,  D.  Bent- 
ley,  filed  his  petition  in  the  probate  court 
of  Caddo  county,  praying  Judgment  upon  an 
attachment  bond  executed  by  the  WllUamson- 
Halsell-^FrasIer  Company  and  the  plaintiff 
in  error,  J.  B.  McCarthy,  for  the  sum  of 
$236  for  damages  for  wrongfully  causing  an 
an  attachment  to  be  levied  upon  certain  per- 
sonal property  belonging  to  defendant  In 
error.  Answer  was  filed  by  the  WiHIamson- 
Halsell-FraBleif  Compajiy  and  McCarthy.  The 
case  came  regularly  on  for  trial  on  the 
25th  day  of  January,  1904.  Bentley  appeared 
in  person  and  by  his  attorney;  McCarthy 
and  hia  codefendant  the  Willlamson-Halsell- 
Frasier  Company  not  appearing.  Trial  was 
bad  resulting  in  a  Judgment  against  Bentley 
and  the  Wllllarason-Halsell-Frasier  Company, 
and  on  the  28th  day  of  January,  1904,  F. 
B.  Riddle,  as  attorney  for  the  defendants, 
made  application  for  a  new  trial  on  behalf 
of  the  Williamson-HalseU-Fraeler  Company, 
which  was  by  the  .court  granted,  and  the 
cause  as  between  Bentley  and  the  Wllliam- 
son-Halsell-Frasler  Company  was  set  for 
trial  on  the  9th  day  of  February,  1004,  and 
on  that  day  Bentley  appeared  by  his  attorney 
and  the  Willlamson-Halsell-Frasier  Company 
by  its  attorney,  and  the  Wlliiamson-Halsell- 
Frasier  Company  and  McCarthy  moved  the 
court  to  correct  the  Journal  entry  made  ou 
the  28th  day  of  January,  1004,  upon  the  mo- 
tion for  a  new  trial,  for  the  reason  that 
said  motion  for  a  new  trial  was  made  on 
t>ehalf  of  both  defendants  (Wllllamson-Hal- 
sell-Frasler  Company  and  McCarthy),  that 
defendants  were  both  represented  by  the 
same  attorney  of  record,  and  that  said  at- 
torney presented  said  motion  on  behalf  of 
both  defendants,  which  motion  was  by  the 
court  heard  and  overruled.  Thereupon  the 
WilUamson-HalSell-FrnsIer  Company  answer- 
ed ready  for  trial,  and  the  plaintiff  dismissed 
ns  to  It,  leaving  the  Judgment  standing, 
against  the  plaintiff  in  error,  McCarthy.  So 
far  as  the.  record  In  this  case  disclosesj 
no  exceptions  were  saved  by  McCarthy,  by 
bin  of  exceptions  or  otherwise.  The  case  Is 
brought  here  by  McCarthy  by  petition  In 
error,  and  what  purports  to  be  a  transcript 
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of  the  record  and  of  the  fliea  and  proceed- 
ings In  the  probate  court. 

The  petition  in  error  contains  five  assign- 
ments of  error:  "(1)  That  said  court  erred 
In  entering  up  a  judgment  on  bla  docket 
showing  that  a  new  trial  had  been  granted 
as  to  the  Willianison-Halsell-Frasier  Com- 
pany, principal  on  said  bond,  and  leaving 
the  judgment  still  In  force  against  this  plain- 
tiff in  error,  as  surety  on  said  bond.  (2) 
The  court  erred  In  refusing  to  correct  the 
journal  entry,  in  order  that  It  might  show 
that  a  new  trial  was  granted  as  to  both 
defendants.  (3)  The  court  erred  in  not 
setting  the  judgment  aside  as  to  this  plain- 
tiff In  error,  the  surety  on  said  bond,  after 
the  said  WiUiamson-Halsell-Frasler  Com- 
pany, principal  on  said  bond,  bad  been  re- 
leased from  any  liability.  (4)  The  court 
erred  in  its  refusal  to  grant  a  new  trial 
as  to  this  plaintiff  In  error.  (5)  The  court 
erred  In  overruling  the  motion  of  plaintiff 
In  error  for  a  new  trial,  and  in  attempting 
to  enforce  a  judgment  against  him  as  surety 
on  said  bond,  after  the  principal,  the  Wil- 
liamson-Halseil-Fraaler  Company,  had  been 
released." 

The  first,  second,  fourth,  and  fifth  assign- 
ments in  error  relate  only  to  alleged  errors 
of  the  court  In  its  rulings  upon  the  motions, 
none  of  which  are  a  part  of  the  record 
proper,  and  this  court  has  repeatedly  held 
that  such  matters  are  not  a  part  of  the  rec- 
ord without  a  case-made  or  bill  of  exceptions. 
McMechan  t.  Christy,  3  Okl.  301,  41  Pac. 
382;  Lookabaugh  t.  La  Vance,  6  Okl.  358, 
40  Pac.  65:  City  of  Kingfisher  v.  Pratt,  4 
Okl.  284.  43  Pac.  1068;  Menten  v.  Shutlee 
et  al.,  11  Okl.  381,  67  Pac.  478.  None  of 
the  matters  contained  in  these  assignments 
of  error  being  a  part  of  the  judgment  roll, 
and  exceptions  to  the  rulings  complained  of 
not  having  been  saved  by  bill  of  exceptions 
or  case-made,  as  provided  by  the  statutes 
of  this  territory,  we  cannot  consider  the 
alleged  errors  complained  of. 

As  to  the  third  assignment  of  error,  the 
record  does  not  disclose  that  any  application 
has  ever  been  made  to  the  probate  court 
seeking  to  set  aside  the  judgment  as  to  Mc- 
Carthy since  the  action  was  dismissed  as 
to  Willlamson-Halsell-Frasier  Company,  nor 
that  the  court  has  ever  passed  upon  that 
question.  In  fact,  it  is  not  shown  by  the 
record  that  any  application  to  vacate  and 
set  aside  the  judgment  against  McCarthy 
was  ever  made  at  any  time.  The  application 
to  set  aside  the  judgment  rendered  in  the 
first  instance  against  the  Wlliiamson-Halsell- 
Frasier  Company  and  McCarthy,  which  Judg- 
ment was  against  them  jointly  and  severally, 
■Wan  made  on  the  part  of  the  WiUlamson- 
Halsell-Frasler   Company   alone.    The   only 


application  of  that  nature  on  the  part  of 
McCarthy  was  an  application  that  was  made 
to  the  court  after  a  new  trial  was  granted 
to  the  Wllliamson-Halsell-Frasler  Company 
to  correct  the  journal  entry  so  as  to  show 
a  new  trial  was  granted  to  both.  It  Is  not 
questioned  but  that  the  judgment  was  proper 
at  the  time  it  was  entered  in  the  first  in- 
stance; the  only  claim  being  that  the  coart 
erred  in  not  setting  aside  the  Judgment  as 
to  the  plaintiff  in  error  after  Williamson- 
Halsell-Frasier  Company  had  been  released 
from  any  liability,  and  this  the  court  has 
never  been  asked  to  do. 

The  record  discloses  no  error  which  can 
be  reviewed  by  this  court  It  might  be  well 
to  remark  that,  while  the  record  does  not 
disclose  the  facts,  in  the  brief  of  counsel 
for  defendant  In  error  it  is  stated  that 
injunction  proceedings  were  commenced  In 
the  district  court  of  Caddo  county  by  the 
plaintiff  in  error  to  enjoin  the  collection 
of  this  judgment  against  blm  for  the  reason, 
among  others;  ttiat  the  dismissal  of  ttie 
action  as  to  the  Williamson-Halsell-Frasier 
Company  was  a  dismissal  of  the  action  as 
to  blm,  and  in  which  action  it  was  alleged 
and  contended  by  the  defendant  in  error  that 
the  recital  In  the  journal  entry  "that  the 
defendant  in  error  releases  any  cause  of 
action  against  the  WlUiamson-IIalsell-Fras- 
ier  Company  on  the  bond  sued  on,  and  that 
the  Judgment  should  be  construed  as  a  bar 
on  any  action  against  the  WUliauison-Hal- 
sell-Frasier  Company  on  said  bond,"  was  in- 
serted by  counsel  for  plaintiff  In  error,  and 
that  counsel  for  defendant  in  error  was 
Induced  to  and  did  sign  and  O.  K.  said 
journal  entry  upon  the  fraudulent  representa- 
tions and  promises  of  the  attorney  for  plain- 
tiff in  error  and  the  WUlianisou-Halsell- 
Frasier  Company  that,  If  he  would  approve 
the  said  journal  entry,  the  judgment  would 
be  at  once  paid  and  satisfied;  that  a  trial 
was  had  before  the  district  court  and  a 
referee,  and  after  hearing  the  evidence  the 
referee  found,  and  the  court  approved  the 
finding,  that  the  contention  of  the  defendant 
was  true ;  and  that  the  action  In  the  probate 
court  was  dismissed  as  to  the  WllUamson- 
Halsell-Frasler  Company  without  prejudice 
to  a  future  action.  The  court  approved  the 
report  and  finding  of  the  referee,  and  denied 
the  injimetion,  which  judgment  of  the  dis- 
trict court  has  never  been  appealed  from. 
So  that  this  court  is  asked  to  do  the  very 
thing  the  district  court  after  a  full  hearing 
upon   the   facts  refused. 

There  being  no  error  in  the  record  that 
can  be  properly  considered  by  this  court, 
the  petition  in  error  Is  dismissed,  at  the 
costs  of  the  plaintiff  in  error.  All  the  Jus- 
tices concurring. 
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DUNN  V.  OVERTON  et  al. 
(Supreme  Ck>urt  of  Oklahoma.    Sept.  6,  1005.) 

Replevin    —   Attacuuent   —   Fbaudui.ent 

Transfeb. 

In  replevin  by  A.  against  an  officer  who 
justifies  under  a  writ  of  attaobmeut  against 
the  property  of  B.,  on  the  groundii  of  a  fraudu- 
lent transfer  of  tiie  property  by  B.  to  A.  to 
defeat  the  creditors  ot  B.,  it  is  a  material  ele- 
ment of  such  defense  that  the  relation  of  debtor 
and  creditor  exists  between  the  attachment 
plaintiffs  and  B.,  and  the  question  as  to  wheth- 
er such  transfer  was  fraudulent  is  immaterial, 
until  the  officer  has  shown  that  he  represents 
creditors. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Greer  County; 
before  Jostice  James  K.  Beauchamp. 

Action  by  Mary  J.  Dunn  against  Jobn  B. 
Overton  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

Sbartel,  Keaton  &  Wells,  for  plaintiff  In  er- 
ror. Garrett  &  Garrett,  for  defendants  In 
error. 


PER  CURIAM.  This  was  an  action  In  re- 
plevin brought  by  tbe  plaintiff  in  error  to 
recover  certain  live  stock  levied  upon  by 
the  defendant  In  error,  sheriff  of  Greer 
county,  under  a  writ  of  attachment.  Tbe 
writ  of  attachment  was  issued  out  of  tbe 
probate  court  of  Greer  county  in  an  action 
there  brought  by  Gllliand  &  Co.  against  J. 
F.  Dunn,  husband  of  tbe  plaintiff  in  this 
case.  Dunn  was  sued  by  Gllliand  &  Co.  In 
tbe  probate  court  for  debt  Tbe  plaintiff 
brought  this  action  to  recover  possession  of 
tbe  property  levied  upon,  alleging  that  it 
belonged  to  ber.  The  defendants,  answer- 
ing, charged  that  be  held  the  property  by 
virtue  of  tbe  writ  of  attachment  Issued  as 
above  stated,  and  alleged  title  to  tbe  prop- 
erty in  plaintiff's  husband,  and  further 
charged  that  plaintiff's  title  thereto.  If  any 
she  had,  was  fraudulent  as  to  Dunn's  cred- 
itors, and  that  Gllliand  was  one  of  such 
creditors.  The  cause  was  tried  in  tbe  court 
btiow,  and  tbe  evidence  offered  was  ad-, 
dressed  exclusively  to  tbe  question  of  own- 
ership of  tbe  property,  no  evidence  being  in- 
troduced tending  to  show  any  indebtedness 
of  J.  F.  Dtmn  to  Gllliand  &  Co.  J.  F.  Dunn 
is  not  a  party  to  this  action,  and  Mrs.  Dunn 
was  not  a  party  to  tbe  action  in  tbe  probate 
court  Tbe  verdict  and  judgment  was  In 
favor  of  tbe  defendants.  Motion  for  a  new 
trial  was  overruled,  and  the  cause  comes  to 
this  court  upon  error. 

The  right  of  tbe  defendants  in  error  to 
recover  in  tbe  court  below  was  dependent 
upon  tbe  existence  of  an  Indebtedness  from 
J.  F.  Dunn  to  Gllliand  &  Co.,  without  which 
tliere  was  no  right  of  action  against  Dunn, 
and  no  rightful  levy  of  an  attachment  upon 
bis  property.  Tbe  failure  in  this  case  to 
make  proof  of  such  indebtedness  brings  tbe 
case  within  tbe  conclusions  reached  by  this 
court  In  Morrinan  &  Bros.  t.  Uaunab  F. 


Knigbt.  7  OkU  419,  54  Pac.  650,  which  hold» 
that  under  such  circumstances  a  recovery 
cannot  be  bad  by  tbe  defendants  in  error. 

The  judgment  of  the  district  court  of  Greer 
county  is  reversed,  and  the  cause  remanded, 
with  instructions  to  tbe  trial  court  to  sus- 
tain the  motion  for  a  new  trial. 


LEE  et  al.  v.  ELLIS. 
(Supreme  Court  of  Oklahoma.    Sept.  6,  1003.) 

PuBuc  Lands — Homestead  Entry — Vaudity. 
One  who  was  w^itliin  the  Chilocco  reserva- 
tion before  the  hour  of  12  o'clock  noon,  central 
standard  time,  of  September  16,  ISiKi,  and  made 
the  race  from  s\ich  reservation  into  that  part 
of  the  Cherokee  Outlet  which  was  opened  to  set- 
tlement on  that  day,  is  not,  by  reason  thereof, 
disqualified  from  settling  upon  and  filing  a 
homestead  entry  upon  a  portion  of  said  land. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Kay  County; 
before  Justice  B.  T.  Ilainer. 

Action  between  Sam  Lee  and  George  P. 
Endicott  and  Herbert  E.  Ellis.  Judgment 
for  Ellis,  and  I>ee  and  E'ndicott  bring  error. 
Affirmed. 

S.  H.  Harris,  for  plaintiffs  in  error.  W.  S. 
Cliue  and  Claude  Duval,  for  defendant  in 
error. 

BEAUCHAMP,  .T.  This  case  involves  the 
question  as  to  whether  one  who  made  the 
race  into  tbe  Cliorokee  Outlet  on  Septeinl>er 
16,  1803,  from  the  Chilocco  Indian  School 
reservation,  is  a  sooner,  and  fherefore  dis- 
qualified to  make  homestead  entry  on  any  of 
tbe  lands  thrown  open  for  settlement  by  the 
President's  proclamation  opening  tbe  Cher- 
okee Outlet  to  settlement.  Herbert  E.  Ellis, 
tbe  defendant  in  error,  made  the  run  into 
tbe  Cherokee  Outlet  the  doy  of  tbe  opening, 
and  made  homestead  entry  on  the  land  in 
controversy,  which  is  the  S.  W.  %  of  sec- 
tion 15,  township  28,  N.  of  range  2  E.  of  the 
Indian  meridian,  In  Kay  county.  Tbe  inden- 
tlcal  questions  involved  in  this  case  have 
been  decided  by  this  court  in  tbe  case  of  Mc- 
Calla  V.  Acker,  filed  September  3,  1904,  re- 
ported in  78  Pac.  223.  Upon  tbe  authority 
of  that  case,  and  tbe  authorities  there  cited, 
the  judgment  of  the  district  court  of  Kay 
county  is  afflmied,  with  costs  to  plaintiff 
In  error.  All  the  Justices  concurring,  except 
HAINER,  J.,  who  tried  the  case  below,  not 
sitting. 


TERWILLIGER  v.  GEORGE  O.  RICHARD- 
SON MACH.  CO. 
(Supreme  Court  of  Oklahoma.    Sept  6,  1905.) 

Bills  and  Note.s — Consideratiok — PAiLtniE. 
The  George  O.  Richardson  Machine  Com- 
pany sold  one  Pease  certain  thresliing  ma- 
chinery on  time  payment,  receiving  as  collateral 
security  the  note  of  one  Terwilliger,  which  was 
executed  and  delivered  to  said  machine  com- 
pany   apon    tbe   verbal    promise   of   Pease  .to 


716 


83  PACIFIC  REPOBTER. 


(Okl. 


thresh  (rrain  for  him  in  an  amount  equal  to  the 
value  of  the  note.  Pease  failed  to  thresh  Ter- 
williger's  i^rain,  and  made  default  in  bis  pay- 
ipent  to  the  company.  Held,  that  Terwilliger 
cannot,  because  of  Pease's  default  to  him,  es- 
cape his  liability  to  the  company. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Grant  County; 
before  Justice  James  K.  Beauchamp. 

Action  by  the  George  O.  Richardson  Ma- 
chine Company  against  Mabel  Terwilliger, 
administratrix  of  the  estate  of  F.  A.  Terwil- 
liger. Judgment  for  plaintiff,  and  defendant 
brings  error.      Affirmed. 

J.  A.  Bnmette,  for  plaintiff  in  error.  Cbas. 
L.  Purves  and  Cbas.  O.  Yankey,  for  defendant 
in  error. 

GILLETTE,  J.  This  is  an  action  by  the 
defendant  In  error  to  recover  from  the  plain- 
tiff in  error  upon  a  promissory  note;  the 
action  being  brought  in  the  district  court 
of  Grant  county.  The  case  was  tried  to  the 
court  upon  the  following  agreed  statement 
of  facts: 

«-  "It  is  hereby  stipulated  and  agreed  by  and 
between  the  plaintiff  and  defendant  that  the 
following  shall  be  considered  by  the  court 
as  the  facts  In  the  said  case,  and  Judgment 
shall  be  rendered  by  the  court  with  like  effect 
as  if  the  evidence  in  tne  said  case  had  been 
submitted  to  it  for  its  consideration  and  Judg- 
ment; Jury  being  waived:  First  That  the 
plaintiff  herein,  George  O.  Richardson  Ma- 
chine Company  is  a  corporation  duly  organ- 
ized and  existing  under  the  laws  of  the 
state  of  Missouri,  and  has  complied  with 
all  the  laws  of  the  territory  of  Oklahoma 
governing  and  concerning  foreign  corpora- 
tions. Second.  That  during  the  year  1902 
J.  R.  Swartzel  was  the  agent  of  the  plain- 
tiff at  the  city  of  Caldwell,  Kan.,  for  the 
purpose  of  selling  threshing  machinery  and 
other  agricultural  implements  at  the  city  of 
Caldwell  and  adjacent  territory  of  Sumner 
county,  Kan.,  and  Grant  county,  Okl. 
Third.  That  in  the  spring  or  early  summer 
of  1902  the  said  J.  R.  Swartzel,  agent 
of  the  plaintiff,  sold  a  complete  threshing 
outfit  to  one  James  Pease,  and  to  secure 
the  purchase  price  of  said  machinery, 
and  as  collateral  to  the  notes  of  said  Pease 
to  the  plaintiff,  the  said  James  Pease  secur- 
ed notes  from  various  farmers  in  the  vicinity 
of  Caldwell,  which  were  to  be  paid  by  such 
persons  to  the  said  Pease  when  be  should 
do  their  threshing  in  the  year  1902;  amonji 
tbem  being  the  not*  sued  on  herein.  Fourth. 
At  no  time  was  the  said  F.  A.  Terwilliger, 
deceased.  Indebted  to  the  said  J.  R.  Swartzel 
or  the  George  O.  Richardson  Machine  Compa- 
ny, In  any  amount  whatsoever,  prior  to  the 
execution  of  the  note  sued  on  herein.  Fifth. 
That  the  sole  and  only  consideration  of  the 
note  sued  on  herein  was  the  promise  of  James 
Pease  that  he  would  do  the  threshing  for  the 
said  F.  A.  Terwilliger  for  the  season  of  1902; 
that  the  promise  of  the  said  Pease  to  do 


this  threshing  for  the  said  F.  A.  Terwilliger. 
was  verbal  only.  Sixth.  That  the  farmers' 
notes,  among  such  notes  being  the  one  sued 
herein,  were  procured  by  the  said  James 
Pease  and  J.  R.  Swartzel,  not  only  with  the 
knowledge  of  the  plaintiff  company,  but 
such  a  procedure  was  a  part  of  its  general 
requirements  and  directions.  Seventli.  On 
or  about  the  4th  day  of  August,  1902,  after 
having  received  and  started  his  threshing 
outfit,  the  said  James  Pease  abandoned  it 
and  left  the  country,  and  wholly  failed  to  do 
the  threshing  of  F.  A.  Terwilliger  for  the 
year  1902.  Eighth.  Immediately  after  the 
4th  day  of  August  1902,  the  plaintiff,  through 
agent,  W.  B.  Rice,  and  local  agent  J.  R. 
Swartzel,  took  possession  of  the  said  thresh- 
ing machine,  and  foreclosed  its  chattel  mort- 
gage on  the  same,  and  sold  the  said  machine 
to  Conklin  Bros.,  who  continued  to  operate 
the  said  machine  during  the  balance  of  the 
season  of  1902.  Ninth.  That  the  notes  of 
James  Pease  to  the  plaintiff,  to  which  tills 
note  is  and  was  collateral,  have  never  been 
paid  by  the  said  James  Pease  or  any  one 
else  for  him.  Tenth.  That  the  said  F.  A.  Ter- 
williger repeatedly  requested  and  demanded 
of  the  plaintiffs,  its  agents  and  servants,  and 
of  the  Conklin  Bros.,  who  were  operating  the 
said  machine,  to  do  his  threshing  in  the 
season  of  1902,  but  the  plaintiffs,  its  agents, 
servants,  and  said  Conklin  Bros.,  wholly  fail- 
ed, neglected,  and  refused  to  do  the  said 
threshing,  and  the  said  F.  A.  Terwilliger 
employed  another  machine  and  outfit  to  do 
said  threshing,  and  paid  for  the  same. 
Eleventh.  That  the  note  sued  upon  herein 
was  one  of  the  series  which  the  plaintiff 
required  of  Pease  as  collateral  security  to 
the  notes  due  from  the  said  Pease  to  the 
said  plaintiff.  While  said  note  was  taken 
in  the  name  of  the  said  J.  R.  Swartzel,  it 
was  In  fact  intended  to  be  payable  to  James 
Pease,  and  to  be  as  collateral  security  to 
the  notes  of  the  said  James  Pease  to  the 
plaintiff.  The  plaintiff,  when  it  accepted 
the  note  sued  on,  knew  that  the  considera- 
tion thereof  was  that  Pease  should  do  Terwll- 
llger's  threshing  in  the  year  1902.  Twelfth. 
That  the  contract  of  Pease  to  do  the  thresh- 
ing for  those  who  had  made  collateral  notes 
was  to  apply  to  this  note  the  same  as  to 
the  other  collateral  notes  given  by  the 
various  farmers,  and  the  conslueration  was 
that  the  said  Pease  was  to  do  the  threshing 
of  the  said  F.  A.  Terwilliger  In  the  season 
of  1902.  Thirteenth.  That  la  March,  1903, 
the  said  F.  A.  Terwilliger  died  intestate,  and 
the  defendant,  the  said  Mabel  Terwilliger, 
Is  the  duly  appointed,  qualified,  and  acting 
administratrix  of  the  estate  of  the  said 
F.  A.  Terwilliger,  deceased,  and  that  due 
legal  demand  has  been  made  by  the  plaintiff 
upon  the  administratrix  of  the  said  estate 
for  the  allowance  and  payment  of  said  note; 
that  the  same  was  refused  prior  to  the 
filing    of   thU   sult^Fov^^i^^^ggt^ 


OW.) 


TERWILLIGEB  ▼.  OBOBGB  O.  RICHARDSON  MACH.  CO. 


717 


Baid  original  note  Is  attached  hereto  and 
marked  'Exhibit  A,'  and  made  a  part  hereot 
That  the  said  note  or  any  part  of  it  has 
never  been  paid,  and,  If  the  court  shall 
decide  that  the  defendant  herein  is  liable 
on  the  said  note,  that  there  Is  due  the  sum 
of  $97  to  this  plaintiff.  Fifteenth.  That 
after  the  execution  of  the  said  note,  and 
before  the  maturity  thereof,  and  on  or  about 
the  20th  day  of  June,  1902,  the  said  J.  R. 
Swartzel  placed  his  written  signature  upon 
the  back  of  the  said  note,  and  delivered  the 
same  to  the  plaintiff  herein,  who  has  been 
the  legal   holder  of  the   same  ever  since." 

Exhibit  A,  attached  to  said  stipulation,  is 
as  follows: 

"?75.00.    Caldwell,  Kansas,  5/5,  1902.   For 

value  received  In  I  promise  to  pay 

J.  R.  Swartzel,  dealer  In  implements,  etc., 
or  order,  at  Caldwell,  Kansas,  Seventy-Five 
DollarB,  with  interest  at  the  rate  of  eight 
per  cent,  per  annum  from  maturity.  The 
title,  ownership,  and  right  of  possession  of 

the  said for  which  this  note  Is  given 

shall  not  pass  from  payee  until  this  note. 
Including  interest,  shall  have  been  paid,  and 
the   tiolder  may   at   any   time   declare  this 

note  due,  take  possession  of  said ,  and, 

having  given  ten  days'  notice  of  the  time 
and  place  of  sale,  sell  the  same  at  public 
auction,  and  Indorse  the  proceeds,  less  ex- 
penses and  costs,  on  this  note.    D.  A.  Terwll- 

llger.    Witness    1,823.    Post    office, 

Caldwell.    County    .    State,     Kansas. 

Lives miles  north,  lives miles 

east,  lives  miles  south,  lives  

miles    west    Taken    by    ,    Agent" 

Judgment  In  the  court  below  for  the  plain- 
tfir,  and  defendant  brings  the  case  to  this 
court,  alleging  error. 

It  is  urged  by  counsel  for  plaintiffs  In 
error  that  the  consideration  for  which  the 
note  sued  on  having  wholly  failed,  and  the 
company  having  received  the  same  with 
knowledge  of  what  the  consideration  was, 
It  was  not  an  Innocent  purchaser  for  value. 


and  was  not,  therefore,  entitled  to  recover 
in  this  action.  This  contention  cannot  be 
sustained.  The  note  sued  on  was  given  by 
Terwllliger  without  condition  expressed  In 
the  note.  It  was  a  plain  note  of  hand  for 
value  received,  due  September  1st  after  its 
date.  May  5th.  The  company  demanded 
security  for  a  time  sale  of  certain  threshing 
machinery  sold  to  Pease,  the  purchaser,  and 
Pease  gave  the  security  demanded,  which 
was  in  part  the  note  in  question.  Terwll- 
liger executed  it  with  full  knowledge  that 
It  was  delivered  to  the  company  as  collateral 
security  for  the  sale  of  the  machinery  alK>ut 
to  be  made  to  Pease.  To  that  extent  Terwll- 
liger was  a  party  to  and  induced  the  sale. 
The  company  may  have  known  what  con- 
sideration was  moving  from  Pease  to  Terwll- 
liger, and  that  the  note  was  only  a  promise 
for  a  promise.  The  company,  however,  was 
not  a  party  to  any  agreement  between  Terwll- 
liger and  Pease,  except  to  that  extent  that  in 
consideration  of  the  execution  and  delivery 
of  TerwiUiger's  note  as  collateral,  ttie  ma- 
chinery would  be  sold  to  Pease.  This  con- 
sideration was  fully  carried  out  by  the 
company,  and,  when  carried  out  Mr.  Terwll- 
liger was  thereafter  liable  upon  bis  contract 
The  company  not  being  actually  or  impliedly 
a  guarantor  that  Pease  would  perform  bis 
verbal  agreement  with  Terwllliger,  It  can- 
not be  held  liable  for  his  (Pease's)  failure 
to  perform  such  agreement  Under  the 
agreed  statement  of  facts  in  this  case, 
Terwllliger  was,  in  effect,  the  guarantor  of 
Pease's  contract  with  the  company  to  the 
extent  of  the  note  in  question,  in  considera- 
tion of  the  sale  of  the  machinery,  and  can- 
not, because  of  Pease's  default  In  tiis  promise 
to  him,  withdraw  from  his  liability  as  such 
guarantor. 

The  Judgment  of  the  court  below  Is  af- 
firmed at  the  costs  of  the  plaintiff  in  error. 
All  the  Justices  concurring,  except  BEAU- 
CHAMP,  J.,  who  presided  In  the  court  below, 
not  sitting. 
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WILLIAMSON  y.   WILLIAMSON. 

(Supreme  Court  of  Oklahoma.    Sept.  6,  1905.) 

1.  Afpeai.   and    Erbob—Case-Madb— Index- 
ing. 

The  rules  of  the  Supreme  Court  do  not  re- 
quire that  a  case-made  shall  be  indexed,  but 
only  that  counsel  for  the  plaintiff  in  error 
shall  number  the  pa^es  of  the  petition  in  error 
and  record  before  tiling  the  same. 

[Ed.  Note. — For  cases  in  jxtint,  see  vol.  3. 
Cent.  Dig.  Appeal  and  Error,  {{  2500,  2604.] 

2.  Same— Necessity  of  Casb-Made. 

The  statutes  of  this  territory  provide  for 
two  methods  for  bringing  a  case  to  the  Supreme 
Court.  There  must  be  filed  with  the  petition 
in  error  a  transcript  of  the  proceedings  in  the 
court  below  or  a  case-made. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §  2022.] 

3.  Same  —  Review  —  Ruling   on   Demurrer. 

The  record  in  this  case  examined,  and 
found  that  exceptions  to  the  ruling  of  the  trial 
court  in  sustaining  the  demurrer  to  the  peti- 
tion were  suflSciently  saved  to  present  the  er- 
rors complained  of  to  this  court. 

4.  Judgment  —  Setting   Aside— New   Trial. 

Section  4760,  Wilson's  Rev.  &  Ann.  St 
1903,  authorizes  the  district  courts  to  vacate 
their  judgments  and  to  grant  a  new  trial,  where 
fraud  is  practiced  by  the  successful  party  in 
obtaining  the  judgment  sought  to  be  vacated, 
and  where  a  party  is  sued  in  the  district  court, 
waives  service  of  summons,  and  has  had  full 
opportunity  to  make  any  proper  defense  in  the 
action  and  is  not  prevented  therefrom  by  any 
fraud  practiced  by  the  plaintiff,  but  neglects 
to  appear  and  defend  in  such  action,  such  neg- 
ligence is  no  ground  for  setting  aside  a  judg- 
ment or  for  granting  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Canadian  Coun- 
ty ;  before  Justice  C.  F.  Irwin. 

Action  by  Nellie  Williamson  against  R.  J. 
Williamson.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

O.  S.  Pearl  and  Baldwin  &  Marsh,  for 
plaintiff  in  error.  Joseph  G.  Lowe,  for  de- 
fendant In  error. 


BEAUCHAMP,  J.  This  action  was  com- 
menced by  the  plaintiff  in  error  against  the 
defendant  In  error  In  the  district  court  of 
Canadian  county,  by  petition  under  the  pro- 
vision of  section  4700.  Wilson's  Rev.  ft  Ann. 
St.  1903,  to  vacate  a  decree  of  divorce  previ- 
ously entered  in  that  court,  divorcing  the  de- 
fendant from  the  plaintiff,  and  for  a  new 
trial  on  the  grounds  of  fraud  practiced  by 
defendant  In  obtaining  the  decree.  The  de- 
fendant demiu'red  to  the  petition,  which  was 
by  the  court  sustained,  and  judgment  giren 
for  the  defendant  for  costs.  Exceptions 
were  saved  by  plaintiff,  and  she  brings  the 
case  here  by  petition  In  error  and  case-made 
for  review. 

It  Is  contended  by  the  defendant  that  the 
petition  in  error  should  be  dismissed  for  the 
reason  that  the  case-made  is  not  Indexed  as 
required  by  the  rules  of  this  court.  The 
pages  of  the  petition  in  error  and  the  record 
are  numbered,  and  that  is  all  that  is  re- 
quired or  necessary  in  that  respect. 


Again,  it  is  contended  tliat  the  record  is 
not  properly  authenticated,  and  this  proceed- 
ing should  be  dismissed  for  that  reason,  and 
it  Is  argued  "that  the  clerk,  not  tlie  judge, 
is  the  custodian  of  the  records.  The  clerk 
alone  can  certify  as  to  what  the  record  con- 
tains. The  judge  cannot  do  it  The  clerk 
does  not  certify  that  the  record  attached  to 
the  petition  in  error  is  correct,  and  a  full  and 
complete  transcript"  The  record  filed  with 
the  petition  in  error  does  not  puri)ort  to  be  a 
trans<-rlpt  of  the  record  of  the  proceedings 
uad  in  the  case,  but  a  ca.se-made,  and  our 
attention  is  not  directed  to  any  defect  in  the 
record  as  a  case-made;  and  ui>on  examina- 
tion we  And  that  it  was  served,  settled,  cer- 
tified, and  signed  by  the  judge  as  true  and 
correct,  and  attested  and  filed  by  the  clerk, 
all  in  due  time  and  attached  to  and  filed 
with  the  petition  In  error  In  this  court,  as 
provided  by  sections  4443  and  4444,  St.  1S!>3. 
Our  statutes  provide  for  two  methods  for 
bringing  a  case  to  this  court.  There  must 
l>e  filed  with  the  petition  in  error  a  tran- 
script of  the  proceedings  In  the  court  below, 
or  a  case-made.  Wade  v.  Mitchell,  14  Okl. 
108,  79  Pac.  95. 

And  again  it  is  contended  by  the  defend- 
ant in  error  "that  no  exception  was  saved 
to  the  ruling  of  the  court  sustaining  the  de- 
murrer to  the  petition,  and  that  therefore 
there  is  nothing  in  the  record  for  this  court 
to  pass  upon."  In  this  we  find  that  counsel 
is  mistaken.  The  journal  entry  as  disclosed 
by  the  record  recites  "that  to  the  order  and 
ruling  of  the  court  and  sustaining  said  de- 
murrer the  said  plaintiff  at  the  time  ex- 
cepted." 

Having  disposed  of  all  of  the  preliminary 
questions  raised  by  counsel,  we  will  now 
proceed  to  dispose  of  the  case  upon  the 
merits.  Does  the  petition  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  and 
to  justify  the  relief  demanded  by  plaintiff? 
The  petition  alleges  that  the  judgment  was 
obtained  by  fraud  practiced  upon  her  by  de- 
fendant through  bis  attorney,  George  E. 
Bingham,  in  this,  to  wit:  that  Bingham, 
"after  the  allowance  by  the  court  of  alimony 
pendente  lite  was  made,  went  to  Amarillo, 
Tex.,  where  plaintiff  was  then  engaged  at 
work  in  a  hotel  to  support  herself,  and  told 
plaintiff,  and  represented  to  her,  that  the 
allegations  of  the  i>etltlon  then  on  file  for  a 
divorce  from  her  w«e  such  that  she  could 
not  procure  any  of  the  property,  money,  or 
effects  that  belonged  to  her  and  defendant, 
and  that  she  could  not  afford  to  appear  and 
resist  said  action  for  a  divorce,  but  that, 
out  of  the  'goodness  of  Ills  heart,'  defmdant 
was  wiUit.'S  to  'give'  her  the  sum  of  f200, 
and  that  defendant  refused  said  sum.  Tliat 
Bingham,  as  the  attorney  for  defendant  and 
acting  for  him  in  the  premises,  by  divers 
statements,  suggestions,  and  hints  worked 
upon  the  fears  and  loneliness  of  plaintiff, 
and,  by  assuring  her  that  she  could  only  get 
|150  alimony  all  told,  induced  her^ 
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$300,  and  sign  a  waiver  of  appearance,  and 
Induced  berto  sign  letters  addressed  to  the 
clerk."  The  record  does  not  disclose  when 
ttie  waiver  of  service  of  summons  was  signed 
by  plaintiff,  but  the  Judgment  was  rendered 
November  22,  1902.  As  will  be  seai,  the 
only  allegation  of  fraud  Is  of  misrepresenta- 
tion by  defendant's  attorn^  as  to  the 
amount  of  alimony  that  she  could  recover, 
and  by  which  she  was  Induced  to  make  set- 
tlement of  the  property  rights,  and  to  sign 
a  waiver  of  service  of  summons;  there  is 
no  allegation  that  the  defendant  or  his  at- 
torney practiced  any  fraud  In  obtaining  the 
decree  of  divorce.  The  plaintiff  bad  notice 
of  the  action  against  her,  and  If  she  had  any 
defense  she  had  full  opporttmity  to  present 
It  The  waiver  of  the  service  of  summons  in 
no  way  prevented  her  from  appearing  In 
the  case,  and  making  any  defense  that  she 
bad.  Negligence  of  a  party  is  no  ground 
for  setting  aside  a  judgment  or  for  granting 
a  new  trial.  The  statutes  under  which  this 
action  was  commenced  authorize  the  court 
to  vacate  the- Judgment  and  to  grant  a  new 
trial,  where  fraud  is  practiced  by  the  suc- 
cessful party  In  obtaining  the  Judgment 
sought  to  be  vacated;  and,  as  the  petition 
contains  no  allegation  of  fraud  In  obtain- 
ing the  Judgment,  the  order  of  the  trial  court 
sustaining  the  demurrer  to  the  petition  wae 
right,  and  the  Judgment  for  costs  necessari- 
ly followed. 

The  Judgment  of  the  trial  court  is  there- 
fore affirmed,  with  costs  to  plaintiff  In  error. 

IRWIN,  J.,  who  tried  the  case  below,  not 
sitting.    All  of  the  other  Justices  concurring. 


REES  V.  GRAY  et  al.V  . 
{Supreme  Court  of  Oklahoma.  Sept  5,  1905.) 
AppeaI/— Review— Evidence  not  in  Recobd. 
Where  the  record  proper  affirmatively  shows 
that  all  the  evidence  taken  on  the  trial  Is  not 
incorporated  therein,  and  the  only  attempt  to 
cure  omissions  in  the  record  is  by  statements  in 
the  petition  In  error,  this  court,  following  prec- 
edent, will  decline  to  pass  upon  assignments  of 
«rror  arising  whollv  on  the  evidence. 
(SylUbns  by  the  Court) 

Error  from  District  Court,  Custer  County ; 
before  Justice  C.  P.  Irwin. 

Action  by  J.  G.  Rees  against  W.  A.  Gray 
and  Laura  L.  Gray.  Judgment  for  defend- 
ants,  and  plaintiff   brings  error.    Affirmed. 

H.  P.  Bailey  and  Rutherford  Brett  fo* 
plaintiff  in  error.  W.  D.  Cardwell,  for  de- 
fendants in  error. 

PANOOASri  J.  Plaintiff  In  error  brought 
an  action  to  recover  Judgment  against  de- 
fendants In  error  for  breacb  of  warranty 
of  title  to  real  estate.  At  the  time  of  com- 
mencement of  the  action  he  sought  aid  by 
attachment  upon  affidavit  setting  forth  vari- 
ous   grounds   tberefor.     Shortly    thereafter 


he  Bled  an  amended  petition,  to  which  de- 
fendants below  demurred.  The  demurrer 
was  overruled,  and  the  defendants  In  error 
filed  their  answer,  and  moved,  also,  to  dis- 
solve the  attachment  Plaintiff  replied,  and 
upon  these  pleadings  trial  was  bad.  The 
court  found  "that  the  allegations  of  plain- 
tlfTs  petition  are  not  supported  by  the  evi- 
dence," dissolved  the  attachment,  and  ren- 
dered Judgment  for  defendants  below  for 
costs.  Upon  the  dissolution  of  the  attach- 
ment and  the  finding  of  the  court  against 
plaintiff  upon  the  evidence,  error  is  predi- 
cated. 

The  record  before  us  Is  Imperfect  The 
death  of  the  stenographer  who  took  the 
evidence,  and  the  inability  of  plaintiff  In  er- 
ror to  procure  a  transcript  of  the  evidence 
taken  on  the  trial,  are  facts  suggested  In 
the  petition  In  error,  and  an  attempt  Is 
made  to  embrace  in  the  case-made  a  state- 
ment or  abstract  of  the  testimony  given 
below.  Aside  from  a  recital  in  the  peti- 
tion In  error  that  all  the  evidence  In  the 
case  is  preserved  In  the  abstract  thereof 
attached  to  the  record,  there  Is  nowhere 
in  the  record  Itself  a  statement  that  all  the 
evidence  is  incorporated  therein.  In  fact 
the  record  Itself  affirmatively  shows  that 
so  much  of  the  testimony  given  on  the 
trial  as  was  applicable  to  the  question  of 
fact  raised  by  the  verified  denial  of  the  cor-  ' 
rectness  of  the  grounds  for  attachment  is  not ' 
here.  A  statement  In  the  petition  in  error 
that  all  the  evidence  is  preserved  in  the 
record  Is  not  sufficient  to  cure  the  omission 
of  a  recitation  to  that  effect  in  the  case- 
made  proper;  and,  in  the  absence  of  evi- 
dence vital  to  a  consideration  of  the  assign- 
ment of  error.  It  is  Impossible  for  this  court 
to  decide  disputed  questions  arising  thereon, 
and,  following  precedent  we  must  decline 
to  do  so. 

The  Judgment  of  the  trial  court  is  there- 
fore affirmed. 

IRWIN,  J.,  who  tried  the  case  below,  not 
sitting.    All  the  other  Justices  concurring. 


AULTMAN  TAYLOR  MACHINERY  CO.  T 

BURCHBTT,  Sheriff,  et  al. 
(Supreme  Court  of  Oklahoma.    Sept  6,  1905.) 

1.  Officebs — Official  Bond. 

Ordinarily  the  duration  of  the  sureties' 
liability  on  the  official  bond  of  a  public  officer 
is  coextensive  with  the  officer's  official  tenure 
of  office,  and  ceases  when  the  term  expires  by 
operation  of  law. 

[Ed.  Note. — ^For  cases  in  point  see  voL  37, 
Cent  Dig.  Officers,  {  235.] 

2.  Evidence — JuMCiAt  Notice.  ' " 

The  courts  of  this  territory  will  take  Judi- 
cial notice  of  the  terms  of  office  of  public  of- 
ficers, where  fixed  by  the  statates  of  the  terri- 
tory. 

[Ed.  Note. — For  cases  In  point,  see  vol.  20, 

Cent  Dig.  Evidence,  H  66,  67.1  ^^^ ,  ^ 
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8.  Officxbs — Actions  oy  Offtciai.  Bonds. 

To  entitle  the  plaintiff  to  recorer  in  an 
action  upon  the  official  bond  of  a  public  officer, 
it  is  necessary  for  the  plaintiff  to  allege  and 
to  show  in  bis  petition  defaults  which  are 
covered  by  and  included  within  the  conditions 
of  the  bond  sued  on. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Kingfisher 
County;  before  Justice  C.  F.  Irwln. 

Action  by  the  Aultman  Taylor  Machinery 
Company  against  B.  W.  Burebett,  as  Sher- 
iff, and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

Stevens  &  Miller,  for  plalntitC  in  error. 

BEATJCELAMP,  J.  This  action  >vas  com- 
menced by  the  plaintiff  in  error  in  the  dis- 
trict court  of  Kingfisher  county  against  the 
defendants  in  error  to  recover  upon  the  of- 
ficial bond  of  B.  W.  Burchett,  as  sheriff. 
The  defendants  demurred  to  the  petition  of 
the  plaintiff,  for  the  reason  that  the  petition 
does  not  state  facts  sufficient  to.  constitute  a 
cause  of  action  in  favor  of  plaintiff  and 
against  defendants.  The  trial  court  sus- 
tained the  demurrers.  The  plaintiff  electing 
to  stand  upon  its  petition  and  refusing  to 
further  plead,  the  court  rendered  judgment 
for  the  defendants  for  costs,  exceptions  were 
saved  by  plaintiff  in  error,  and  plaintiff  in 
error  brings  the  case  here  by  petition  In  error 
and  case  made  for  review. 

The  material  allegations  of  the  plaintiff's 
petition,  so  far  as  necessary  to  an  under- 
standing of  the  question  raised,  are:  "That 
prior  to  the  20th  day  of  June,  1900,  the  de- 
fendant Burchett,  as  sheriff,  did  wrongfully 
and  unlawfully  take  into  his  possession  and 
sell  and  dispose  of  certain  property  of  the 
plaintiff.  That  on  the  21st  day  of  June,  lOOO, 
the  plaintiff  recovered  a  Judgment  In  the 
district  court  for  the  sum  of  $242.00,  with 
Interest  and  costs,  against  the  defendant 
Burchett,  as  sheriff.  That  execution  bad 
Issued  and  was  returned  unsatisfled  for  want 
of  property  upon  which  to  levy.  That  on  the 
8th  day  of  August,  1896,  Burchett,  as  prin- 
cipal, and  Washburn,  Winkler,  and  Grimes, 
as  sureties,  made  and  executed  an  official 
bond  for  Burchett  as  sheriff,  whiA  was  ap- 
proved on   the  12th  day  of  August,  1896. 


Copies  of  the  Judgment  and  bond  are  attach- 
ed to  the  petition  as  exhibits.  That  the 
plaintiff  has  demanded  payment  of  the  Judg- 
ment from  the  defendants  and  each  of  them, 
which  they  have  refused." 
.  There  is  no  allegation  In  the  petition  from 
which  the  court  can  possibly  determine  when 
the  acts  complained  of,  for  which  Judgment 
was  rendered  against  Burchett,  were  com- 
mitted, or  In  any  way  connecting  the  Judg- 
ment with  defaults  committed  or  connected 
with  the  term  of  office  covered  by  the  bond, 
and  for  which  the  bond  would  be  liable;  the 
only  allegation  being  that  the  acts  were  com- 
mitted prior  to  Jiuie  20,  1900.  The  acta  may 
have  been  committed  before  the  commence- 
ment of  the  term  of  office  for  which  the  bond 
was  given  to  cover,  or  subsequent,  or  for 
matters  for  which  the  bond  could  In  no  case 
be  held  liable,  so  far  as  the  petition  dis- 
closes. Ordinarily  the  duration  of  the  sure- 
ties' liability  Is  coextensive  with  the  officer's 
official  tenure  of  office,  and  ceases  when  the 
term  expires  by  operation  of  law.  A.  &  E. 
Ency. .  of  Law, ,  vol.  26,  p.  725.  The  courts 
will  take  Judicial  notice  of  the  terms  of  of- 
fice of  public  officers  fixed  by  the  statutes 
of  the  territory.  A.  & .  E.  Ency.  of  Law,  vol. 
17,  p.  918.  As  before  stated,  the  petition  al- 
leges and  shows  that  the  .bond  was  given 
August  8,  1896,  and  by  the  exhibit  is  shown 
to  be  an  "additional  official  bond."  The  term 
of  office  of  sheriffs  under  the  statutes  of  this 
territory  is  two  years,  so  that  the  bond  was 
given  about  four  years  before  the  date  of  the 
Judgment  against  Burchett,  and  the  fact  that 
the  Judgment  Is  against  him  as  sheriff  Is 
no  evidence  that  it  was  for  defaults  covered 
by  the  bond  sued  on.  To  entitle  the  plaintiff 
to  recover  upon  the  official  bond  of  a  public 
officer,  it  is  Incumbent  upon  him  to  allege 
and  show  in  his  petition  defaults  which  are 
covered  by  and  Included  in  the  conditions  of 
the  bond  sued  on. 

Tills  being  an  action  upon  the  official  bond, 
the  order  and  Judgment  of  the  court  sustain- 
ing the  demurrer  as  to  all  of  the  defendants. 
Including  Burchett,  and  for  costs,  was  right, 
and  Is  therefore  affirmed,  with  costs  to  plain- 
tiff in  error.  All  of  the  Justices  concurring, 
except  lUWIN,  J.,  who  tried  the  case  in 
the  district  court,  not  sitting. 
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BACK)N  V.  liOCJKB!,  Constable. 

(Supreme    Court    of    Washin^on.    March    9, 
1806.) 

1.  Hawkebs  and  Peddlebs— Licensks— Uhi- 
FOBMiTT— Constitutional  Law. 

Laws  1905,  pp.  372,  373,  provide  that  every 
person,  firm,  or  corporation  who  peddles  out, 
or,  "after  shipment  to  the  state,^  canvasses 
and  sells  by  sample  any  carriage  or  wagon,  and 
certain  other  articles,  shall  pay  in  advance  a 
license  tax  ot  $200  for  each  calendar  year,  or 
portion  thereof,  to  be  paid  in  each  county  in 
which  the  occupation  is  pursued.  Held,  that 
such  provision  was  void  for  nonuniformity  re- 
quired by  State  Const  art.  1,  I  12. 

2.  CONSTITITTIONAL  LAW— PeIVILEGES  OF  CIT- 
IZENS— Licenses. 

Laws  1905,  pp.  372,  373,  providing  that 
every  person  who,  after  shipment  to_  the  state, 
canvasses  and  sells  by  sample  certain  articles, 
shall  pay  a  license  tax  of  $200  for  each  calen- 
dar year,  or  portion  thereof.  In  each  county_  in 
which  the  occupation  is  pursued,  are  unconstitu- 
tional, as  impairing  the  privileges  and  immuni- 
ties of  citizens  of  the  several  states,  guarantied 
by  Const.  U.  S.  art  4,  |  2. 

3.  Hawkers  and  Peddlebs— Licenses— Stat- 
utes—Constkvctios. 

Laws  1905,  pp.  372,  378,  provide  that  every 
person,  firm,  or  corpoiartion  who  peddles  out, 
or,  after  shipment  to  the  state,  canvasses  and 
sells  by  sample  any  articles  described,  shall 
pay  a  certain  license  tax,  etc.    Held,  that  the 

Ehrase  "after  shipment  to  the  state"  could  not 
B  construed  as  referring  to  "persons,"  and 
not  to  the  property  designated,  nor  as  ex- 
empting from  the  operation  of  the  act  nonresi- 
dents sending  agents  into  the  state  merely  to 
canvass  to  take  orders  for  their  principals,  for 
the  purpose  of  sustaining  the  validity  of  the 
act. 

Appeal  from  Superior  Court,  Whatcom 
County;  Jeremiah  Neterer,  Judge. 

Application  by  George  T.  Bacon  for  writ 
of  habeas  corpus  to  obtain  his  release  from 
the  custody  of  respondent,  W.  F.  Loclfe,  con- 
stable. From  an  order  denying  the  applica- 
tion, petitioner  appeals.     Reversed. 

Rose  &  Craven,  for  appellant  Virgil  Per- 
inger,  for  respondent. 

ROOT,  J.  Appellant  was  arrested  upon  a 
complaint  charging  him  with  the  crime  of 
peddling  and  canvassing  without  a  license. 
In  violation  of  au  act  of  the  Legislature  ap- 
proved March  14,  1905,  and  found  at  pages 
372,  373  of  the  publldied  Laws  of  1905.  He 
filed  a  petition  for  his  release  upon  a  writ 
of  habeas  corpus,  which  petition  and  applica- 
tion was  by  the  honorable  superior  court 
denied-  From  this  order  and  Judgment  he 
appeals  to  this  court 

It  is  bis  contention  that  the  statute  in  ques- 
tion is  in  conflict  with  certain  provisions  of 
the  Constitutions  of  the  United  States  and 
of  this  state.  That  portion  of  the  statute 
inrolred  herein  reads  as  follows:  "That 
every  person,  firm  or  corporation  who  ped- 
dles out.  or,  after  shipment  to  the  state,  can- 
vasses and  sells,  by  sample  to  users  or  con- 
sumers, clocks,  agricultural  implements,  or 
machinery,  stores,  ranges,  windmills,  light- 
ning rods,  wagons,  buggies,  carriages,  sur- 
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reys,  and  other  similar  Tebkles.  washing 
machines,  sewing  machines,  chums,  or  gro- 
ceries sliall  pay  in  advance  a  license  tax  of 
two  hundred  ($200.00)  dollars  for  each  cal- 
endar year,  or  portion  thereof,  to  he  paid 
In  each  county  in  which  said  occupation  Is 
pursued."  Appellant  was  agent  of  the 
Spaulding  Manufacturing  Company,  whose 
factory  Is  located  at  Grlnnell  In  the  state  of 
^owa.  On  the  M  of  July,  1905,  he  sold  to 
Julius  Shields  in  Whatcom  county,  as  per 
sample  then  exbdbited,  ■&  carriage  or  wagon, 
taking  his  order  for  the  same,  and  after- 
wards on  the  5th  of  July  delivering  the  wag- 
on thus  sold;  said  wagon  being  taken  from 
liie  warehouse  of  the  Spaulding  company  in 
said  connty,  where  it  had  a  car  load  lot  of 
carriages  or  wagons  stored.  It  is  urged  by 
appellant  that  this  statute  discriminates 
against  goods  manufactured  in  other  states, 
and  consequently  against  the  owners  of  said 
goods  and  their  agents.  Section  8,  art.  1, 
of  the  United  States  Constitution  contains 
the  following;  "The  Congress  shall  have 
power  *  •  •  to  regulate  commerce  with 
foreign  natlcms  and  among  the  several  states 
and  with  Indian  tribes."  Section  2  of  article 
4  contains  the  following:  "The  citizens  of 
each  state  shall  be  entitled  to  all  privileges 
and  ImmuuitieB  of  citizens  in  the  several 
states."  Section  1  of  the  fourteenth  amend- 
ment reads  as  follows:  "All  persons  born  or 
naturalised  in  the  United  States  and  subject 
to  the  Jurisdiction  thereof,  are  citizens  of 
the  United  States  and  of  the  state  wherein 
they  reside.  No  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges 
or  Immunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law,  nor  deny  to  any  person  with- 
in its  Jurisdiction  the  equal  protection  of 
the  laws."  Section  12  of  article  1  of  the 
state  Constitution  reads  as  follows:  "No 
law  shall  be  passed  granting  to  any  citizen, 
class  of  citizens,  or  corporation  other  than 
municipal,  privileges  or  immunities  which 
upon  the  same  terms  shall  not  equally  I>e- 
long  to  all  citizens  or  corporations." 

We  tl>lnk  appellant's  contention  must  be 
upheld.  The  clause  "after  shipment  to  the 
state"  has  the  eCTect  of  discriminating  be- 
tween goods  manufactured  in  this  state  and 
those  shipped  here  from  a  sister  common- 
wealth. To  avoid  this  was  one  of  the  prime 
purposes  of  the  constitutional  provisions 
hereinbefore  quoted;  and  the  decisions  ot 
the  United  States  Supreme  Court,  as  we 
understand  them,  have  announced  princi- 
ples which,  applied  to  this  statute,  would 
render  it  clearly  obnoxious  to  the  federal 
Constitution.  Webber  v.  Virginia,  103  U.  S. 
344,  20  L.  Ed.  505;  Brenaan  v.  Tltusvllie, 
153  U.  S.  283,  14  Sup.  Ct.  829,  38  L.  Ed.  710; 
Woodrutr  v.  Parham,  75  U.  S.  140,  Ifr  L,  Ed. 
382;  Welton  v.  Missouri,  91  U.  S.  275,  23  L. 
EJd.  347;  Brown  v.  Maryland,  12  Wheat  446, 
6  L.  Ed.  678;  Ex  parte  Deeds  (Arka^87  SL  W. 
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1030;  Bfown  r.  Hotiston,  114  TJ.  S.  622,  5 
Sup.  Ct.  1091,  29  L.  Ed.  257;  Howe  Machine 
Co.  V.  Gage,  100  U.  S.  676,  25  L.  Ed.  754; 
Emert  v.  Missouri,  156  U.  S.  296,  15  Sup.  Ct 
367,  39  L.  Ed.  430;  Walling  v.  Michigan, 
116  U.  S.  446,  6  Sup.  Ct.  454,  29  L.  Ed.  691 ; 
Ward  V.  Maryland,  79  U.  S.  418,  20  L.  Ed. 
449;  Robbins  v.  Taxing  Dist.  Shelby  Co.,  120 
U.  S.  489,  7  Sup.  Ct.  592,  30  L.  Ed.  694. 

In  the  case  of  Webber  v.  Virginia,  103  U. 
S.  350,  26  Ii.  Ed.  567,  the  Supreme  Court, 
speaking  through  Mr.  Justice  Field,  said: 
"By  these  sections,  read  together,  we  have 
this  result:  The  agent  of  the  sale  of  articles 
manufactured  In  other  states  must  first  ob- 
tain a  license  to  sell,  for  which  he  Is  required 
to  pay  a  specific  tax  for  each  county  In  which 
be  sells  or  offers  to  sell  them ;  while  the  agent 
for  the  sale  of  articles  manufactured  in  the 
state.  If  acting  for  the  manufacturer.  Is  not 
required  to  obtain  a  license  or  pay  any 
license  tax.  Here  there  Is  a  clear  discrimi- 
nation In  favor  of  home  manufacturers  and 
against  the  manufacturers  of  other  states. 
Sales  by  manufacturers  are  chlefiy  effected 
through  agents.  A  tax  upon  their  agents 
when  thus  engaged  is  therefore  a  tax  upon 
them,  and  if  this  is  made  to  depend  upon  the 
foreign  character  of  the  articles,  that  Is,  upon 
their  having  been  manufactured  without 
the  state.  It  is  to  that  extent  a  regulation  of 
commerce  In  the  articles  between  the  states. 
It  matters  not  whether  the  tax  be  laid  direct- 
ly upon  the  articles  sold  or  in  the  form  of 
licenses  for  their  sale.  If  by  reason  of 
their  foreign  character  the  state  can  Impose 
a  tax  upon  them  or  upon  the  person  through 
whom  the  sales  are  effected,  the  amount  of 
the  tax  will  be  a  matter  resting  in  her  dis- 
cretion. She  may  place  the  tax  at  so  high 
a  figure  as  to  exclude  the  introduction  of  the 
foreign  article  and  prevent  competition  with 
the  home  product.  It  was  against  legisla- 
tion of  this  discriminating  kind  that  the 
framers  of  the  Constitution  Intended  to 
guard  when  they  vested  in  Congress  the 
power  to  regulate  commerce  among  the 
several  states.  *  •  «  Commerce  among 
the  states  In  any  commodity  can  only  be  free 
when  the  commodity  is  exempted  from  all 
discriminating  regulations  and  burdens  im- 
posed by  local  authority  by  reason  of  its 
foreign  growth  or  manufacture."  In  Robbins 
V.  Shelby  Taxing  Dist.,  120  TJ.  S.  497,  7  Sup. 
Ct.  596,  30  L.  Ed.  694,  the  Supreme  Court, 
speaking  by  Mr.  Justice  Bradley,  employs 
this  language:  "When  goods  are  sent  from 
one  state  to  another  for  sale,  or  In  consequence 
of  a  sale,  they  become  part  of  Its  general 
property,  and  amenable  to  its  laws;  provided 
that  no  discrimination  be  made  against  them 
as  goods  from  another  state,  and  that  they 
be  not  taxed  by  reason  of  being  brought 
from  another  state,  but  only  taxed  In  the 
usual  way  as  other  goods  are.  Brown  v. 
Houston,  114  V.  S.  622,  5  Sup.  Ct.  1091,  29 
L.  Ed.  257;  Machine  Co.  v.  Gage,  100  U.  S. 
676,  25  L.  Ed.  754.    But  to  tax  the  sale  of 


'  such  goods,  or  the  offer  to  sell  them,  before 
they  are  brought  into  the. state,  is  a  very 
different  thing,  and  seems  to  us  clearly  a 
tax  on  interstate  commerce  Inself."  In  the 
case  of  Brennan  v.  Tltusvllle,  153  U.  S.  302. 
14  Sup.  Ct.  832,  38  L.  Ed.  719,  the  court 
speaking  by  Mr.  Justice  Brewer,  announced 
the  following:  "It  la  undoubtedly  true  that 
there  are  many  police  regulations  which 
do  not  affect  Interstate  commerce,  but  which 
have  been  and  will  be  sustained  as  clearly 
within  the  power  of  the  state;  but  we  think 
it  must  be  considered,  in  view  of  a  long  line 
of  decisions,  that  it  Is  settled  that  nothing 
which  is  a  direct  burden  upon  interstate 
commerce  can  be  Imposed  by  the  state  with- 
out the  assent  of  Congress,  and  that  the 
silence  of  Congress  in  respect  to  any  matter 
of  Interstate  commerce  is  equivalent  to  a 
declaration  on  its  part  that  it  should  be 
absolutely  free.  That  this  license  tax  la  a 
direct  burden  on  Interstate  commerce  is  not 
open  to  question.  In  the  early  and  leading 
case  of  Brown  v.  Maryland,  12  Wheat  419, 
444,  6  L.  Ed.  678.  in  which  a  state  law,  re- 
quiring an  Importer  to  take  out  a  license  and 
pay  $50  before  he  should  be  permitted  to 
sell  a  package  of  Imported  goods,  was  ad- 
judged In  conflict  with  the  commerce  clause 
In  the  national  Constitution.  Chief  Justice 
Marshall  said:  'But,  should  it  be  proved 
that  a  duty  on  the  article  itself  would  be  re- 
pugnant to  the  Constitution,  it  is  still  argued 
that  this  is  not  a  tax  upon  the  article,  but  on 
the  person.  The  state,  it  is  said,  may  tax 
occupations,  and  this  is  nothing  more.  It  is 
Impossible  to  conceal  from  ourselves  that 
this  Is  varying  the  form  without  varying 
the  substance.  It  is  treating  a  prohibition 
which  is  general  as  if  it  were  confined  to  a 
particular  mode  of  doing  the  forbidden  thing. 
All  must  perceive  that  a  tax  on  the  sale  of 
an  article,  imported  only  for  sale,  is  a  tax 
on  the  article  Itself.'"  In  the  ease  of 
Machine  Company  v.  Gage,  100  TJ.  S.  678. 
25  L.  Ed.  755,  the  court,  through  Mr.  Justice 
Swayne,  spoke  as  follows:  "A  law  which 
requires  a  license  to  be  taken  out  by  peddlers 
who  sell  articles  not  produced  in  the  state, 
and  requires  no  such  license  with  respect 
to  those  who  sell  In  the  same  way  articles 
which  are  produced  In  the  state.  Is  In  conflict 
with  the  power  of  Congress  to  regulate  com- 
merce with  foreign  nations  and  among  the 
several  states.**  It  would  seem  that  the  cita- 
tion just  made  Is  so  applicable  to  the  case 
at  bar  as  to  render  It  absolutely  conclusive 
of  the  question  Involved.  In  Welton  v. 
Missouri,  91  U.  S.  278,  23  L.  Ed.  349,  the 
Supreme  Court  used  this  language:  "Where 
the  business  or  occupation  consists  in  the  sale 
of  goods,  the  license  tax  required  for  its  pur- 
suit is  In  effect  a  tax  upon  the  goods  them- 
selves. If  such  a  tax  be  within  the  power  of 
the  state  to  levy.  It  matters  not  whether  It  be 
raised  directly  from  the  goods,  or  indirectly 
from  them  through  the  license  to  the  dealer; 
but,  if  such  tax  conflict  with  as 
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<>d  In  CoDgress  by  the  Constitution  of  the 
Dnited  States,  it  will  not  be  any  the  leas  In- 
valid because  enforced  tbrougU  the  form  of 
a  personal  license."  In  an  elaborate  note  to 
People  V.  Wempie,  27  Am.  St  Rep.  54i, 
561,  Mr.  Freeman  lays  down  the  rule  as  fol- 
lows: "A  state  may  exact  a  license  fee  from 
persons  carrying  on  business  within  its  terri- 
tory, without  rendering  its  action  in  so  doing 
subject  to  the  objection  that  it  is  attempt- 
ing to  regulate  interstate  or  foreign  com- 
merce; provided  it  does  not  discriminate  In 
favor  of  its  people,  products,  or  manufac- 
tures, nor  charge  persons  importing  articles 
of  commerce  within  the  state  for  the  privi- 
lege of  there  disposing  of  them." 

Respondent  contends  with  much  ability 
and  ingenuity  tliat  the  language  of  this 
statute  may  be  so  construed  as  to  avoid  con- 
stitutional objections.  He  contends  that  the 
phrase  "after  shipment  to  the  state"  refers 
to  persons  and  not  to  property;  and  also  that 
it  is  susceptible  of  the  construction  that 
would  express  an  Intention  that  nonresidents, 
who  send  their  agents  into  this  state  simply 
to  canvass  and  t&ke  orders  for  their  princi- 
pals, are  excepted  from  the  requirements 
of  the  statute,  and  that  no  others  are  except- 
ed. We  are  unable  to  recognize  force  In 
these  contentions.  The  language  is  not  ob- 
scure or  ambiguous,  and  we  cannot  give  to 
it  a  sigalticance  strained  and  unnatural. 
Sutherland,  Stat  Constr.  U  235,  237,  238; 
McClusljy  V.  Cromwell,  11  N.  Y.  593.  The 
effect  of  the  usual  and  ordinary  meaning  of 
the  language  employed  in  the  statute  being 
to  require  of  a  canvasser  a  license  when  sell- 
ing goods  8bipi)ed  from  a  sister  state  to  this, 
but  not  imposing  a  lilce  obligation  upon  one 
cauvassing  for  goods  manufactured  in  this 
state,  we  are  constrained  to  hold  the  statute 
inhibited  by  the  federal  Constitution. 

The  judgment  of  the  honorable  superior 
court  is  reversed,  and  the  cause  remanded, 
with  instructions  to  grant  the  writ  and  re- 
lease the  appellant 

MOUNT,  C.  J.,  and  CROW,  RUDKIN, 
FULLERTON,  HADLKT,  and  DUNBAE, 
JJ..  concur. 


PURDIN   et   ux.   v.    WASHINGTON   NAT. 

BLDG.,  LOAN  &  INV.  ASS'N. 
(Supreme  Court  of  Wasbinfcton.    Jan.  9,  1906.) 

Dbains— Ibbigation  DisTBicTS— Establish- 
ment— Proceedings — Collateral  Attack. 
The  vnlidity  of  proceedings  for  tiie  estab- 
lishment of  an  irrigation  district  cannot  be  at- 
tacked collaterally  in  a  suit  to  recover  posses- 
sion of  land  sold  for  nonpayment  of  irrigation 
taxes. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Big.  Drains,  §  ,54.] 

Appeal  from  Superior  Court,  Kittitas  Coun- 
ty; Frank  H.  Rudkin.  Judge. 

Action  by  R.  Lee  Purdin  and  wife  against 
the  Washington  National  Building,  Loan  & 


Investment  Association.  From  a  decree  in 
favor  of  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Kanffman  &  Frost,  for  appellant 

ROOT.  J.  Respondents  commenced  this  ac- 
tion to  recover  possession  of  certain  real 
property,  to  which  they  claim  title  under  a 
sale  for  delinquent  district  taxes  levied  by 
the  Middle  Kittitas  irrigation  district  or- 
ganized under  the  act  of  March  20,  1890 
(Laws  1889-90,  p.  071).  The  defendant 
claims  title  to  said  property,  with  right  of 
possession,  as  successor  in  interest  to  the 
persons  owning  said  property  at  the  time  of 
the  creation  of  said  irrigating  district  there 
being  upon  said  property  at  that  time  a  mort- 
gage which  was  subsequently  paid  and  satis- 
fied by  the  onrers  making  a  deed  of  convey- 
ance of  said  property  to  the  mortgagee,  this 
defendant  who  accepted  the  same  in  satis- 
faction of  said  mortgage  without  any  fore- 
closure proceedings  being  had.  Appellant 
Interposed  two  affirmative  defenses:  (1)  That 
its  interest  in  said  land  attached  prior  to, 
and  is  paramount  to,  the  title  obtained  by  the 
sale  for  delinquent  district  taxes;  (2)  that 
the  irrigation  district  was  not  legally  organ- 
ized because  the  petition  for  its  organization 
did  not  carry  tbe  number  of  signatures  which 
the  law  requires.  No  question  is  made  of 
the  regularity  of  the  tax  proceedings  which 
culminated  in  the  deed  to  respondents'  gran- 
tor. In  the  lower  court  judgment  went  In 
favor  of  the  plaintiffs,  from  which  judgment 
defendant  appeals. 

Appellant  contends  that  tbe  taxes  levied 
by  the  irrigating  district  could  In  no  manner 
have  preference  over  the  mortgage  lien  which 
was  upon  the  property  at  the  time  of  tbe 
creation  of  the  district,  and  that  there  is 
nothing  In  tbe  statute  authorizing  tbe  crea- 
tion of  such  districts  which  give  taxes  levied 
thereby  a  preference  over  prior  liens.  It 
is  not  necessary  to  determine  this  last  con- 
tention at  this  time.  The  mortgage  upon 
the  premises  was  never  foreclosed;  conse- 
quently the  Interest  acquired  by  respondents 
and  their  grantors  was  never  decreed  to  be 
subordinate  to  said  mortgage  lien,  or  in  any 
manner  foreclosed  by  the  owner  of  said  mort- 
gage. Appellant  claims  that  tbe  district  was 
not  created  until  August  3,  1891,  on  which 
day  the  commissioners  of  the  county  made 
and  entered  the  order  creating  an  Irrigating 
district  The  mortgage  was  given  on  July 
27,  1891.  The  date  of  transfer  from  the 
mortgagor  to  the  mortgagee  does  not  appear. 
We  cau  find  nothing  In  the  record  showing 
appellant's  title  to  be  equal,  or  paramount 
to  that  of  respondents. 

As  to  the  contention  that  the  district  was 
not  legally  organized,  we  do  not  think  that 
appellant  can  raise  that  question  in  this  pro- 
ceeding. Such  an  attack  cannot  be  made 
collaterally.  In  the  case  of  Miller  v.  Ferris 
Irrigation  District  (C.  C.)  85  Fed.  693,  the 
United  States  circuit  court  for  the  southern 
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district  of  California,  In  a  case  involving 
questions  very  similar  to  this  before  us, 
among  other  things  said:  "The  rule  sus- 
tained by  the  overwhelming  current  of  au- 
thorities, and  based  on  consideration  of 
public  policy  Is  that,  where  a  reputed 
corporation  is  acting  under  forms  of  law,  un- 
challenged by  the  state,  the  validity  of  Its 
organization  cannot  be  drawn  In  question  by 
private  parties.  Ooriwrate  franchises  are 
grants  of  sovereignty  only,  and  If  the  state 
acquiesces  In  their  usurpation,  Individuals 
will  not  be  heard  to  complain.  Neither  the 
nature  nor  extent  of  an  illegality  in  its  or- 
ganization can  affect  the  existence  of  a  re- 
puted corporation  If  the  requisites  Just  stated 
are  prest-nt;  that  Is,  If  such  corporation  be 
acting  under  color  of  law,  and  the  state  makes 
no  complaint.  Where  these  requisites  con- 
cur, there  Is  a  de  facto  corporation.  Such 
corporation  may  legally  perform  every  act 
which  the  same  entity  could  perform  were 
it  a  corporation  de  jure.  People  v.  La  Rue, 
«7  Cal.  52(1,  8  Pac.  84."  The  principle  laid 
down  In  the  case  just  cited  seems  to  be  the 
one  generally  accepted  and  followed  by  the 
courts  in  cases  of  this  kind.  Dean  v.  Davis, 
51  Cal.  406 ;  Quint  v.  Hoffman,  103  Cal.  50(5. 
37  Puc.  514  ;  Norton  v.  Shelby  County,  118 
U.  S.  420,  6  Sup.  Ct.  1121.  .SO  L.  Ed.  178; 
Rothchlld  V.  Rolllnger,  32  Wash.  307,  73  Pac 
367. 

We  think  that  the  judgment  of  the  superior 
court  was  correct,  and  It  Is  therefore  affirmed. 

MOUNT,    C.    J.,    and    CROW,    DUNBAR, 
FULLKRTON,    and   HADLEY.   JJ.,   concur. 


BALDWIN  V.  DALT  et  al. 
(Supreme  Court  of  Washington.    Jan.   10, 

looe.) 

1.  Compromise  and  Settlement— Part  Pay- 
ment BT  Surety— Discharge  from  Bal- 
ance— Consideration. 

An  immediate  payment  by  a  surety  of  a 
part  of  the  notes,  all  of  which  are  not  due,  ia 
a  sufficient  consideration  for  an  agreement  by 
the  payee  to  release  the  surety  from  his  obli- 
gation to  pay  the  balance. 

2.  Bills  and  Notes— Discharge  ov  Surett 
— Parol  Agreement— Validity. 

Under  Negotiable  Instruments  Act  (Laws 
1809.  p.  361)  i  122,  authorizing  the  holder  of  a 
negotiable  instrument  to  "renounce  bis  rights 
against  any  party  to  the  instrument,"  and  pro- 
viding that  a  "renunciation  must  be  in  writing." 
the  release  of  a  surety  on  a  note  cannot  be 
shown  by  parol ;  the  word  "renunciation"  being 
used  in  the  sense  of  "release." 

Appeal  from  Superior  Court,  King  County; 
B.   B.  Albertson,  Judge. 

Action  by  A.  L.  Baldwin  against  George 
A.  Daly  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Reaves,  Thorp  &  Wheeler,  for  appellants. 
Sauter  &  Sheldon,  for  respondent. 

FULLERTOX,  J.  This  action  was  brought 
In  April,  1001,  by  the  respondent  against  the 


appellants  to  recover  ap<m  a  promissory  not4 
for  $724.95,  dated  February  19,  1903.  and 
due  12  months  after  date.  In  his  complaint 
the  respondent  set  forth  the  note  in  word.-i. 
showing  its  execution  as  principals  by  botiv 
of  the  appellants,  alleged  that  a  payment  of 
$84.95  had  been  paid  thereon  prior  to  lts> 
maturity,  and  that  the  balance  was  overdue, 
and  demanded  Judgment  for  such  balance. 
The  appellants  answered  separately.  Tha 
appellant  Daly  answered  to  the  effect  that 
prior  to  the  maturity  of  the  note  the  respond- 
ent and  appellants  entered  Into  an  agreement 
by  which  the  respondent,  for  a  valuable  con- 
sideration, extended  the  time  of  the  payment 
of  the  note  until  June  1,  1904,  and  that  the 
action  was  prematurely  brought.  The  ap- 
pellant Peter  set  up  the  same  defense,  and 
the  further  defense  that  the  respondent  had 
released  blm  from  his  obligation  to  pay 
the  note.  He  alleged  that  this  note,  with 
three  certain  other  notes,  had  been  given  as 
part  of  the  purchase  price  of  a  sawmill  sold 
by  the  respondent  to  the  appellant  Daly  and 
one  Furr;  that  he  had  no  interest  In  the 
purchase  of  the  mill,  but  signed  the  same  as 
an  accommodation  maker  for  Daly  and  Furr, 
all  of  which  the  respondent  well  knew;  that, 
when  the  first  of  the  notes  given  as  the  pur- 
chase price  of  the  sawmill  matured,  it  was 
paid  by  Daly  and  Furr,  but.  when  the  second 
and  third  of  the  notes  matured,  neither  Daly 
nor  Furr  was  able  to  pay  the  same,  and  the 
respondent  called  upon  him  for  payment; 
that  he  absolutely  refused  to  pay  the  notes 
until  the  respondent  should  foreclose  a  chat- 
tel mortgage  given  by  Daly  and  Furr  to 
secure  their  payment  and  obtain  all  he 
could  from  the  sale  of  such  property,  and 
that  the  matter  was  then  taken  up  by  all 
of  the  parties  and  an  agreement  entered  in- 
to by  the  terms  of  which  the  respondent 
agreed.  In  consideration  of  the  sum  of  $1,400, 
which  would  pay  the  second  and  third  notes, 
then  due.  In  full,  and  the  interest  and  $84.95 
on  the  principal  of  the  fourth  note  (the  one 
here  In  suit),  to  give  to  the  appellant  Daly 
until  June  1,  1904,  to  pay  the  balance  owing 
on  fourth  note,  and  to  release  the  answering 
appellant  entirely  from  any  further  liability 
thereon,  and  to  look  solely  to  the  chattel 
mortgage  and  appellant  Daly  for  payment 
of  the  same.  It  is  then  alleged  that  in  con- 
sideration thereof,  and  for  the  sole  purpose 
of  being  released  from  the  further  payment 
of  the  note  sued  on,  he  did  pay  the  respond- 
ent the  sum  of  $1,400,  which  sum  was  applied 
by  the  respondent  in  the  manner  agreed 
upon  between  the  parties.  A  reply  was  filed 
denying  the  affirmative  allegations  of  the 
answers.  At  the  trial,  which  was  bad  be- 
fore the  court  without  a  Jury,  the  appellant 
Peter  offered  oral  evidence  tending  to  show 
that  he  was  only  surety  upon  the  note  sued 
upon,  and  that  he  was  released  from  his 
liability  theieon  as  alleged  in  his  answer. 
This  evidence  the  court  rejected,  holding 
that  oral   evidence   was  not  compeJ 
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prove  either  that  tbe  appellant  was  only 
snrety  on  tbe  note,  or  that  he  had  been  re- 
leased from  liability  thereon.  The  trial  then 
proceeded  on  the  Issue  of  extension  of  time, 
at  the  conclusion  of  which  the  court  held  tbe 
allegations  not  proven,  and  entered  Judg- 
ment for  the  respondent  for  the  sum  shown 
to  be  due  on  tbe  note.  This  appeal  is  from 
the  Judgment  so  entered. 

The  ruling  of  the  trial  court,  to  the  effect 
that  It  Is  Incompetent  for  one  of  two  or  more 
makers  of  a  Joint  and  several  promissory 
note  to  show  by  parol  that  he  Is  in  fact  only 
a  surety,  and  that  he  was  known  to  be  such 
by  the  payee  named  In  the  note  when  the 
note  was  taken,  is  contrary  to  the  ruling  of 
this  court  in  Culbertson  v.  Wilcox,  11  Wash. 
522,  3»  Pac.  954,  and  Bank  of  British  Colum- 
bia V.  Jeffs.  16  Wash.  230,  46  Pac.  247. 
It  is  apparent,  however,  that  this  question 
is  not  a  material  one  here,  unless  it  is  to  be 
held  that  the  appellant  Peter  was  entitled 
to  show  that  the  respondent  had  released 
him  from  liability  on  the  note.  On  this 
question  the  appellant  suggests  two  considera- 
tlouR,  either  of  which  he  contends  is  fatal 
to  the  api)ellants'  claim:  First,  that  no  con- 
sideration for  the  alleged  release  was  plead- 
ed; and,  second,  tliat  a  release  cannot  be 
shown  by  parol. 

As  to  tbe  first  point.  It  was  alleged  that 
for  an  immediate  payment  of  a  part  of  the 
debt,  all  of  which  was  not  then  due,  the  re- 
spondent agreed  to  release  the  appellant, 
who  was  only  a  surety,  from  his  obligation 
to  pay  the  remainder.  And  while  it  is  true 
that  courts  have  disagreed  on  the  question 
whether  the  payment  of  a  part  of  a  debt  Is 
a  sufficient  consideration  to  support  an  agree- 
ment for  tbe  release  of  the  whole,  this 
court  has  taken  part  with  the  courts  holding 
such  contracts  to  be  founded  on  a  sufficient 
consideration,  and  we  think  tbe  pleading 
sufficient  in  that  respect.  See  Brown  v. 
Kern,  21  Wash.  211,  57  Pac.  708. 

We  are  constrained  to  hold,  however,  that 
the  second  contention  must  be  sustained. 
Section  122  of  the  negotiable  instruments 
act  (Laws  1809,  p.  301)  reads  as  follows: 
"The  holder  may  expressly  renounce  his 
rights  against  any  party  to  the  Instrument, 
before,  at,  or  after  its  maturity.  An  ab- 
solute and  unconditional  renunciation  of 
his  rights  against  the  principal  debtor  made 
at  or  after  the  maturity  of  the  instrument 
discharges  tbe  instrument  But  a  renuncia- 
tion does  not  affect  tbe  rights  of  a  holder 
in  due  course  without  notice.  A  renundetion 
must  be  in  writing,  unless  tbe  instrument  is 
delivered  up  to  the  person  primarily  liable 
thereon."  Tbis  plainly  provides  that  the 
renunciation  of  a  debt  must  be  in  writing 
where  the  debt  is  evidenced  by  a  negotiable 
instrument,  and,  If  "renunciation"  is  used 
therein  in  tbe  sense  of  "release,"  there  can 
be  no  question  that  the  appellant  must  show 
a  written  renunciation  in  order  to  prove  the 
allegations  of  bis  answer.    Counsel  for  the 


appellant  argues  that  the  word  is  used  in  a 
sense  different  from  that  of  release,  and  that, 
while  a  renunciation  must  be  by  a  writing, 
a  release  may  be  proved  by  parol.  But  we 
cannot  think  the  statute  permits  of  tbis  distinc- 
tion. The  words  "the  holder  may  expressly 
renounce  his  rights  against  any  party  to 
the  instrument"  must  refer  to  tbe  release 
and  discbarge  of  a  party  to  tbe  instrument 
from  his  obligation  to  pay  it,  else  they  can 
have  no  legitimate  meaning. 

Tbe  remaining  question  is  tbe  sufficiency  of 
the  evidence  to  establish  an  extension  of 
time  of  payment  of  the  note,  but  without 
entering  into  an  analysis  of  the  evidence 
It  is  sufficient  to  say  that  we  find  no  cause 
to  reverse  tbe  case  on  this  ground. 

The  Judgment  is  affirmed. 

MOUNT,  C.  J.,  and  HADLEY,  RUDKIN. 
ROOT,  CROW,  and  DUNBAB,  JJ.,  ccmcur. 


TRUDEAU  V.  AMERICAN  MILL  CO. 
(Supreme  Court  of  Washington.    Jan.  19,  1906.) 

1.  Master  anh  Sebvant  —  AsstrMprioN  of 
Risk— Defective  Appliances— Pbomise  to 
Repaib. 

Though  a  master,  on  complaint  of  the  serv- 
ant, has  promised  to  repair  a  defective  appliance, 
the  servant  must  exercise  reasonable  care  com- 
mensurate with  tbe  danger  in  the  use  of  the 
appliance. 

[EM.  Note. — ^For  cases  in  jMlnt,  see  vol.  34, 
Ont.  Dig.  Master  and  Servant,  {§  641-647, 
084-686.] 

2.  Same — Contsibutobt  Neolioencb— 
Knowledge  of  Defect. 

A  servant  was  attempting  to  dump  a  wagon, 
so  arranged  by  shafting  and  a  chain  that  the 
box  could  be  dumped,  when  the  shafting  whirled 
rapidly  around,  carrying  with  it  a  wrench 
that  he  had  used,  and  tbe  wrench  flew  off  and 
struck  him.  Held  that,  though  he  had  been 
unable  to  remove  the  wrench  while  dumping 
the  wagon,  owing  to  the  defective  condition 
of  the  shafting,  tiaving  known  of  the  defect, 
he  was  gnilty  of  contributory  negligence  in 
keeping  the  wrench  on  the  shafting  until  the 
load  began  to  dump,  and  in  standing  where  the 
wrench  could  strike  him. 

lEd.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant.  f§  706,  707.] 

Appeal  from  Superior  Court,  Cbeballs 
County. 

Action  by  Edward  Trudeau  against  the 
American  Mill  Company.  From  a  Judgment 
in  favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

Ck>vnor  Teats,  for  appellant  J.  B.  Bridges, 
for  respondent 


RUDKIN,  J.  The  complaint  In  this  action 
alleges  substantially  the  following  facts: 
The  plaintiff  was  In  the  employ  of  the  de- 
fendant as  a  teamster,  engaged  in  hauling 
and  delivering  wood  from  the  defendant's  mill 
in  the  city  of  Aberdeen.  The  wagons  used 
by  the  plaintiff  in  this  work  were  furnished 
with  n  platform  about  even  with  the  top 
of  the  wheels,  on  the  top  of  whlck,^wfls  ji 
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large,  cmnbersome  box  In  which  the  wood 
was  placed.  This  box  was  moved  back  and 
forth  on  the  platform  by  means  of  an  end- 
less chain  and  shafting  for  the  purpose  of 
unloading.  The  shafting  extended  to  the  side 
of  the  platform  box,  about  the  center  thereof, 
and  the  box  was  moved  back  and  forth  by 
the  teamster  by  means  of  a  large  wrench 
placed  on  the  shafting.  At  the  time  the 
plaintiff  entered  the  employ  of  the  defendant, 
on  the  18th  day  of  December,  1904,  the 
shafting  on  one  of  the  wagons  was  bent 
so  that  it  was  difficult  to  remove  the  wrench 
from  the  shafting  when  the  load  began  to 
dump.  This  wagon  was  only  used  a  portion 
of  the  time.  On  or  about  the  10th  day  of 
January,  1903,  the  plaintiff  complained  to 
the  superintendent  of  the  mill  of  the  defect- 
ive condition  of  this  shafting,  but  nothing 
appears  to  have  been  done  In  regard  thereto. 
On  or  about  January  18th  the  plaintiff  com- 
plained to  the  blacksmith  In  the  defendant's 
employ,  but  was  by  him  Informed  that  he 
had  no  authority  to  make  repairs  unless 
directed  so  to  do  by  the  millwright  The 
plaintiff  thereupon  sought  the  millwright 
and  they  went  together  to  the  blacksmith. 
They  found  the  latter  busy,  but  the  mill- 
wright and  blacksmith  promised  to  make  the 
necessary  repairs  at  the  first  opportunity. 
Soon  thereafter  the  mill  closed  down,  and 
when  the  plaintiff  returned  to  work,  on  or 
about  the  22A  day  of  February,  he  discovered 
that  the  shafting  bad  not  been  repaired. 
lie  again  sought  out  the  blacksmith,  and 
the  latter  again  promised  to  make  the  re- 
pairs within  a  few  days.  The  plaintiff  con- 
tinued at  work,  and,  on  the  25th  day  of  Feb- 
ruary, 1905,  was  delivering  a  load  of  wood, 
and  "when  undertaking  to  dump  the  said  load 
of  wood,  and  when  the  said  box  had  reached 
about  the  point  of  the  equilibrium,  and 
at  the  point  of  dumping,  he  undertook 
to  remove  the  said  wrench,  as  was  necessary 
for  him  to  do,  from  the  said  shafting,  but, 
due  and  owing  to  the  said  defective  condi- 
tion of  the  same,  be  was  unable  to  do  so, 
the  box  fell  to  the  ground,  the  shafting 
suddenly  and  with  great  force  was  whirled 
around,  carrying  with  it  the  said  wrench, 
which  struck  the  plaintiff  upon  the  left 
temple  and  side  of  the  bead,"  etc.  To  this 
complaint  a  demurrer  was  sustained  for  want 
of  sufficient  facts.  The  plaintiff  elected  to 
stand  on  his  complaint,  and  refused  to  plead 
further.  A  Judgment  of  dismissal  was  there- 
upon entered,  from  which  this  appeal  is 
taken. 

The  defect  in  the  shafting  in  question 
was  open  and  apparent,  the  api>ellant  had 
full  knowledge  thereof  and  of  the  dangers 
incident  to  its  use,  and,  had  be  received 
the  Injuries  coniplnined  of  at  any  time  be- 
fore the  promise  to  repair  was  given,  the 
defense  of  assumption  of  risk  or  contributory 
negligence  would  necessarily  have  barred  a 
recovery.  If  we  concede  that  the  appellant 
did  not  assume  the  risk  arising  from  the 


use  of  the  defective  appliance  after  com- 
plaint was  made,  by  reason  of  the  promise 
to  repair,  yet  he  was  in  duty  bound  to  ex- 
ercise reasonable  care  and  caution  in  view 
of  the  defective  condition  of  the  appliance 
which  he  was  handling.  His  care  must  be 
commensurate  with  the  danger.  In  other 
words,  he  must  exercise  due  and  reasonable 
care  under  the  particular  circumstances. 
Crooker  v.  Pacific  Lounge  &  Mattress  Co.. 
34  Wash.  191,  75  Pac.  632;  Indianapolis  A 
St  L.  R.  Co.  v.  Watson,  114  Ind.  20,  14 
N.  E.  721,  15  N.  E.  824,  5  Am.  St  Rep.  57& 
It  is  true,  as  contended  by  the  ai^iellant, 
that  the  facts  are  admitted  by  the  demurrer ; 
but  the  court  is  not  bound  to  accept  every 
inference  the  pleader  may  draw  from  these 
facts.  For  instance,  it  is  apparent  from  the 
complaint  that  it  was  not  necessary  for  the 
appellant  to  keep  the  wrench  on  the  shaft- 
ing until  the  load  began  to  dump.  The 
wrench  might  readily  have  been  removed 
before  the  load  reached  the  dumping  point. 
The  rest  could  have  been  accomplished  In 
entire  safety  by  a  lift  on  the  front  or  by 
pulling  down  on  tbe  load  from  behind.  Again, 
it  Is  not  apparent  to  tbe  court  why  the  ap- 
pellant should  assiune  a  position  where  the 
wrench  would  strike  him  In  tbe  event  that 
he  continued  tbe  use  of  the  wrench  until 
the  load  commenced  to  dump.  In  view  of 
all  tbe  circumstances,  we  are  of  opinion 
that  the  appellant  was  guilty  of  contributory 
negligence,  which  was  tbe  direct  and  proxi- 
mate cause  of  bis   injury. 

The  demurrer  was  properly  sustained,  and 
the  Judgment  is  affirmed. 

MOU^^^.  C.  J.,  and  ROOT,  DUNBAR, 
CROW,  FULLERTON,  and  HADLKY,  JJ., 
concur. 


STATE    ex.    rel.    LOWART    v.    SUPERIOR 

COURT  OF  LINCOLN   COUNTY  et  al. 
(Supreme  Court  of  Washington.    Jan.  19,  1906.) 

1.  Appeal— DisMissAi.   of   Gbounds — Cessa- 
tion OP  Controversy. 

The  Supreme  Court  will  not  dismiss  a 
case  because  of  a  cessation  of  tbe  controversy 
between  the  parties,  unless  such  cessation  is 
shown  to  exist  by  clear  and  statutory  proof. 

2.  Review — Time  of  Application. 

An  application  for  a  writ  to  review  an  or- 
der appointing  a  guardian  for  an  alleged  incom- 
petent, and  a  subsequent  order  refusing  to  va- 
cate the  appointment,  will  be  entertained,  al- 
though not  made  until  over  a  year  from  the  date 
of  the  former  order,  and  almost  a  year  from 
the  date  of  the  latter,  where  it  appears  from 
the  application  that  relator  is  in  ill  health, 
was  deprived  of  her  property  by  the  order  com- 
plained of,  and  conseniiently  without  means 
to  give  bond  or  employ  counsel  to  prosecute 
an  appeal,  and  it  is  charged  and  found  that  re- 
lator is  in  fact  mentally  incompetent  to  manage 
her  property. 

3.  Insane  Persons— Appointment  of  Guabd- 
lANs— Notice. 

Under  the  statute  requiring  notice  of  ap- 
plication for  the  appointment  of  a  gnardiao 
for  an  incompetent  person  to  be  served  on  tlie 
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incompeteiit  person  and  on  the  person  having 
control  of  such  incompetent  person,  and  provid- 
ing that  the  incompetent  person  muRt  be  pres- 
ent at  the  bearing  if  able  to  attend,  the  service 
of  the  required  notice  is  jurisdictional,  and 
the  record  must  show  that  such  notice  was 
nerved  on  the  person  having  control  of  the 
incompetent  person,  or  that  there  was  no  per- 
son upon  whom  such  service  could  be  made, 
and  that  the  incompetent  himself  was  present 
at  the  hearing  or  was  unable  to  attend. 

Writ  of  review  by  the  state,  on  the  re- 
lation of  Addle  V.  Lowary,  against  the  su- 
perior court  of  Lincoln  county  and  another. 
Judgment  reversed. 

Mendenhall,  Rhodes  &  Pence,  for  relator. 
H.  A.  P.  Myers,  for  respondents. 

RUDKIN,  J.  On  the  23d  day  of  July. 
1004,  A.  D.  Strout  filed  a  petition  In  the 
superior  court  of  Lincoln  county  praying  for 
the  appointment  of  himself,  or  some  fit  and 
proper  person,  as  guardian  of  the  person 
and  estate  of  his  daughter,  Addle  V.  Lowary, 
on  the  groimd  that  she  was  mentally  incom- 
petent to  manage  her  property  and  that  she 
had  property  needing  care  and  attention. 
The  petition  averred  that  said  Addle  V. 
Lowary  was  a  resident  of  said  Lincoln  coun- 
ty and  had  no  relatives  residing  therein  ex- 
cept the  petitioner  and  his  wife,  but  did  not 
set  forth  who.  If  any  person,  had  the  care, 
custody,  and  control  of  said  Addle  V. 
Lowary.  August  3,  1904,  was  fixed  as  the 
date  for  the  hearing  of  aald  application,  and 
on  the  23d  day  of  July  preceding,  notice 
of  such  hearing  was  x>er80nally  served  on 
said  Addle  V.  Lowary  by  the  sherifT  of  Lincoln 
county.  The  matter  was  continued  until  the 
16th  day  of  August,  1904,  and  on  the  latter 
date  a  hearing  was  bad  and  an  order  made, 
appointing  the  petitioner  guardian  as  prayed. 
At  such  hearing  said  Addle  V.  Lowary  did 
not  appear  in  person,  but  one  Mulligan  and 
the  prosecuting  attorney  of  Lincoln  county 
appeared  In  her  behalf.  On  the  30th  day  of 
September,  1904,  said  Addle  V.  Lowary  filed 
a  petition  for  the  vacation  of  the  order  ap- 
pointing the  guardian  on  numerous  grounds, 
among  others,  that  she  was  not  a  resident 
of  Lincoln  county  at  the  time  said  applica- 
tion was  made  and  had  not  resided  in  said 
coimly  for  more  than  one  year  pri**  tliereto. 
On  the  18th  day  of  October,  1904,  the  petition 
to  vacate  was  denied.  On  the  2d  day  of 
October,  1905,  application  was  made  to  this 
court  for  a  writ  of  review,  to  review  the  or- 
der appointing  the  guardian  and  the  order 
refusing  to  vacate  the  appointment.  The 
writ  was  allowed  and  the  matter  is  now  be- 
fore us  for  final  •  determination.  On  the  2d 
day  of  December,  1905,  the  respondent  filed 
in  this  court  a  statement,  signed  by  the  re- 
lator, reciting  that  the  matter  In  dispute 
has  been  satisfactorily  adjusted  and  praying 
that  this  proceeding  be  dismissed.  In  op- 
position to  this  motion  there  have  been  filed 
affidavits  of  the  relator  and  her  hustMind  to 
the  effect  that,  if  any  such  statement  was 
signed  by  relator,  it  was  signed  through  mis* 


take  and  obtained  trough  fraud.  This 
court  will  not  dismiss  a  case  because  of  a 
cessation  of  the  controversy,  unless  such 
cessation  Is  shown  by  clear  and  satisfactory 
proof.  No  such  showing  Is  made  in  this  case, 
and  the  motion  to  dismiss  Is  accordingly 
denied.  It  was  further  contended  by  the  re- 
spondent that  the  writ  was  not  applied  for 
within  the  time  limited  by  law.  The  statute 
does  not  fix  the  time  within  which  such  ap- 
plications must  be  made,  but  the  courts  by 
analogy  apply  the  limitation  fixed  by  law  toe 
the  prosecution  of  an  appeal.  Ordinarily 
this  court  will  not  entertain  Jurisdiction  of 
an  application  of  this  kind  after  the  time 
limited  by  law  for  prosecuting  an  appeal  has 
expired;  but  it  appears  from  the  application 
before  us  that  the  relator  was  in  ill  health, 
and  was  deprived  of  her  property  by  the 
order  complained  of,  and  was  thus  without 
means  to  give  bond  or  employ  counsel  to  pros- 
ecute an  appeal.  In  addition  to  this,  the 
respondent  charged  and  the  court  found  that 
she  was  incompetent  to  manage  her  affairs, 
and  the  respondent  who  preferred  the  charge 
will  not  now  be  heard  to  gainsay  it.  This 
court  will  therefore  assume,  for  the  purpose 
of  protecting  her  rights,  that  the  relator  was 
In  fact  Incompetent,  and  in  view  of  these 
facts  we  ate  of  the  <4>inion  that  the  appli- 
cation was  timely  made. 

On  the  merits  of  the  case  llttie  need  be 
said.  It  clearly  appears  that  both  the  order 
appointing  the  guardian  and  the  order  refus- 
ing to  vacate  the  appointment  are  erroneous. 
Hie  statute  provides  that  notice  of  applica- 
tions of  this  kind  must  be  served  on  the 
minor  or  Incompetent  person  and  on  the  per- 
son having  the  care,  custody,  and  control  of 
such  minor  or  incompetent  person,  and  that  the 
person  for  whom  a  guardian  is  sought  must 
be  present  at  the  hearing  If  able  to  attend. 
The  former  of  these  requirements  at  least 
is  Jurisdictional.  A  proceeding  for  the  ap- 
pointment of  a  guardian  Is  statutory,  and  the 
requirement  that  notice  shall  be  given  is 
mandatory.  Ordinarily  the  notice  to  be  serv- 
ed on  the  minor  or  incompetent  person  Is  of 
far  less  importance  than  the  notice  required 
to  be  served  on  the  person  having  the  care, 
custody,  and  control.  The  minor  may  be  of 
such  tender  years,  or  the  Incompetent  person 
so  far  bereft  of  reason  that  the  notice  served 
upon  them  is  little  more  than  a  formality; 
whereas,  the  law  presumes  that  those  hav- 
ing the  care,  custody,  and  control  of  such 
persons  have  at  least  sufBclent  interest  in 
their  welfare  to  see  that  their  legal  rights 
are  protected.  The  record  should  therefore 
show  that  the  required  notice  was  served, 
or  that  there  was  no  person  upon  whom  serv- 
ice could  be  made,  and  that  the  person  for 
whom  the  guardian  Is  sought  was  present  at 
the  hearing  or  was  unable  to  attend.  The 
record  before  us  not  only  falls  to  show  these 
facts,  but  It  was  made  manifest  to  the  couit, 
on  the  petition  to  vacate  the  order  of  ap- 
pointment, that  the  relator  W4 
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custody,  and  control  of  certain  persona  at  the 
time  of  the  application,  and  that  no  notice 
of  the  application  was  served  upon  them; 
that  the  relator  was  able  to  attend  at  the 
hearing  and  did  not,  and.  In  addition  to  all 
this,  that  the  relator  waa  not  a  resident  of 
Lincoln  county  at  the  time  of  the  application, 
and  had  not  been  for  more  than  one  year 
prior  thereto.  The  court  Tras  theref<»«  with- 
out Jurisdiction,  and  Its  Judgment  is  a  nullity. 
The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  vacate  the  or- 
der appointing  the  guardian  and  require  the 
respondent  to  account  for  all  moneys  or 
property  received  by  virtue  of  his  appoint- 
ment. 

MOUNT,  C.  J.,  and  FULLERTON,  HAD- 
LEY,  CROW,  ROOT,  and  DUNBAR,  JJ.,  con- 
cur. 


K.   P.   MIN.   CO.   T.   JACOBSON. 
(Supreme  Court  of  Utah.    Jan.  25,   1906.) 

1.  VenDOB    and    PuBCUABEB — SUHBENDEB    OF 

Option. 

There  is  a  surrender  of  an  option  to  pur- 
chase a  mine,  where  the  purchaser  signifies  bis 
intention  to  surrender  it  and  forfeit  his  rights 
and  tlie  vendor  thereupon  talsea  possession  and 
continues  therein. 

2.  Saue— Evidence. 

Evidence,  in  an  action  for  breach  of  a  con- 
tract containing  an  option  for  purchase  of  a 
mine,  held  insufficient  to  sustain  a  finding  that 
there  was  not  a  surrender  by  the  pardiaser  and 
an  acceptance  thereof  by  the  vendor. 

3.  Same  —  Dauases  —  Limitatiok  by  Con- 

TEACT. 

An  option  for  purchase  of  a  mine,  provid- 
ing for  certain  payments  and  certain  work  at 
certain  times  by  the  purchaser,  and  that  if 
the  purchaser  shall  fail  to  pay  any  of  the  in- 
stallments of  tlie  purchase  price,  or  shall  fail 
to  comply  with  any  of  the  covenants  or  condi- 
tions, the  contract  shall  terminate  and  all  in- 
stallments, or  other  sums  which  may  have 
been  paid  by  the  purchaser,  shall  be  forfeited 
and  become  liquidated  damages,  limits  the 
damages,  where  the  contract  is  forfeited,  to 
work  done  and  payments  made. 

Appeal  from  District  Court,  Salt  Lake 
County;   C.  W.  Morse,  Judge. 

Action  by  the  K.  P.  Mining  Company 
against  Tony  Jacobson.  Judgment  for  plain- 
tlfr.    Defendant  appeals.    Reversed. 

This  la  an  action  to  recover  for  an  alleged 
breach  of  a  certain  contract  made  between 
plaintiff  and  defendant  August  28,  1903.  The 
contract  contained  an  option  giving  the  de- 
fendant the  right  to  purchase  from  the  plain- 
tiff certain  mining  claims  known  as  the  Na- 
tive Copper  No.  1,  No.  2,  and  No.  8  lode  mining 
claims,  situated  in  Little  Cottonwood  mining 
district.  Salt  Lake  county,  Utah.  The  con- 
tract, so  far  as  material  here,  recites  that  the 
agreed  purchase  price  for  all  the  claims  men- 
tioned is  $40,000,  payable  as  follows:  $5,000 
on  or  before  February  28,  1904;  $10,000  on 
or  before  August  28,  1904;  $25,000  on  or 
before  August  28,  190.5.  Tliat  the  second 
party  shail^  on  or  before  February  28,  190^ 


or  Immediately  thereafter,  make  application 
and  proceed  to  procure  a  patent  from  the 
government  of  the  United  States  in  the  name 
of  the  first  party,  and  that  said  application 
shall  be  prosecuted  with  diligence  to  final 
entry,  and  all  sums  of  money  required  for  the 
procuring  of  said  patent  shall  be  advanced 
by  the  second  party.  "Time  Is  the  essence  of 
this  contract  and  in  the  event  the  second 
party  shall  fail  to  pay  any  one  of  said  install- 
ments within  the  time  provided  therefor  or  In 
the  event  said  second  party  shall  fall  to 
comply  with  the  covenants  and  conditions 
herein  Imposed  upon  him  or  any  one  of  the 
same  then  this  contract  shall  terminate  and 
be  of  no  force  and  effect  and  all  installments 
or  other  stuns  which  may  have  been  paid  by 
the  second  party  under  this  contract  or  by 
reason  thereof  shall  be  forfeited  by  the  said 
second  party  and  become  the  projierty  of  the 
first  party  as  liquidated  damages  and  as 
additional  compensation  for  the  use  of  the 
property  under  said  contract,  and  the  said 
first  party  shall  be  relieved  from  all  liability 
existing  hereunder.  The  second  party  shall 
take  possession  of  said  mining  claims  at 
once  and  commence  work  upon  the.  same 
within  fifteen  days  after  the  date  of  this 
lease  and  shall  cause  to  be  performed  upon 
said  property  not  less  than  120  shifts  (one 
man  working  one  day  constituting  one  shift) 
of  mining  labor  each  and  every  month  of  the 
term  of  this  lease.  And  It  Is  further  under- 
stood and  agreed  that  In  the  event  the  second 
party  shall  fall  to  comply  with  each  and  all 
of  the  covenants,  conditions,  and  agreements 
assumed  and  imposed  upon  him  under  this 
contract,  then  the  party  of  the  first  part  may 
at  his  option,  terminate  this  lease  by  giving 
a  written  notice  of  his  option,  so  to  do  to  the 
second  party  and  in  such  event  this  lease 
shall  become  null  and  void  and  of  no  effect 
and  thereupon  the  contract  of  sale  and  pur- 
chase hereinabove  set  forth  shall  immediate- 
ly terminate  and  be  of  no  force  or  effect  and 
all  payments  or  installments  made  by  the 
second  party  under  the  contract  of  sale  and 
purchase  and  under  this  lease  shall  be  for- 
feited by  the  second  party  and  become  the 
property  of  the  first  party  as  liquidated 
damages  and  as  additional  compensation  for 
the  use  of  said  property  under  this  contract 
and  the  said  first  party  in  such  event  shall 
be  relieved  of  all  liability  otherwise  existing 
hereunder." 

.  Defendant  went  into  poassession  of  the 
mining  claims,  and,  during  the  month  of 
September,  1903,  caused  to  be  performed 
thereon  35  shifts  of  labor.  On  October  5, 
1903,  he  informed  William  Kiesllug  who 
was  manager  and  also  a  director  of  plaintiff 
company,  that  he  (the  defendant)  guessed 
he  would  have  to  surrender  the  property. 
Klesling  was  called  as  a  witness  for  the 
plaintiff,  and  testified  on  this  point  in  part 
as  follows:  "Well,  he  says  [referring  to  de- 
fendant]: 'I  don't  know  if  we  can  do  any- 
thing with  it,'  he  soys :    'I  guess  I  will  have 
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to  give  It  back  to  yoa*  *  *  •  I  said  to 
him:  'If  you  bad  thought  of  that  a  month 
ago,  why  didn't  you  tell  U8?  Tou  ought  to 
have  told  us  that  a  month  ago.'  And  be 
Bald:  'Well,  I  guess  I  will  have  to  give  It 
back  to  you.'  And  I  said:  'We  will  see 
what  we  can  do.'  "  On  this  point  defend- 
ant testified  and  he  is  corroborated  by  two 
other  witnesses,  that  be  stated  he  could  not 
do  anything  with  the  property  and  would 
have  to  give  it  up,  and  Klesling,  answered: 
"All  right  I  am  glad  of  It."  On  October  15, 
1903,  10  days  after  the  foregoing  conversa- 
tion, plaintiff,  without  notice  to  or  consulting 
defendant,  went  upon  the  property  referred 
to  and  had  it  surveyed  by  a  United  States 
deputy  mineral  surveyor  for  the  purpose  ot 
obtaining  a  patent  therefor,  and  In  due  time 
made  application  for  patent  On  February 
4, 1904,  plaintiff  commenced  this  action  to  re- 
covCT  from  defendant  $1,500,  because  of 
defendant's  failure  to  perform,  during  each 
and  every  month  since  the  28th  day  of  Au- 
gust, 1903,  120  shifts. of  labor  on  the  mining 
claims  referred  to.  The  case  was  tried  by 
the  court  without  a  Jury,  and  after  hearing 
the  evidence  the  court,  among  other  things 
found  "that  said  defendant  did  not,  on  or  be- 
fore the  Ist  day  of  October,  1903,  or  at  any 
time,  or  at  all,  surrender  to  the  plaintiff  all 
or  any  rights  under  said  contract  option  and 
lease,  and  did  not  then  and  there,  or  at  any 
time,  or  at  all,  surrender  and  deliver  to  the 
plaintiff  the  possession  of  said  premises,  or  any 
part  thereof,  «  •  *  and  said  plaintiff  did  not 
then  and  there,  or  at  any  other  time,  or  at 
all,  prior  to  the  28th  day  of  February,  1904, 
enter  Into  possession  of  said  premises,  or  any 
part  or  portion  thereof,  and  that  said  plain- 
tiff was  not,  at  any  time  between  the  28th 
day  of  August,  1903,  and  the  28th  day  of 
February,  1904,  in  possession  of  said  prem- 
ises, or  any  part  thereof." 

Judgment  was  entered  in  favor  of  plaintiff 
for  $1,410.    Defendant  appeals. 

Cannon,  Irwin  &  Snow,  for  appellant. 
Frlck'  &  Edwards,  for  resjwndent. 

Mccarty,  J.,  after  stating  the  facts, 
delivered  the  opinion  of  the  court 

Appellant  contends  that  the  finding  made 
by  the  court  wherein  it  Is  held  that  he  did 
not  surrender  his  option  on  October  5,  1903, 
and  that  the  plaintiff  did  not  take  posses- 
sion of  the  property  on  the  15th  day  of  the 
same  month,  is  contrary  to,  and  not  support- 
ed by,  the  evidence.  While  there  is  soine 
conflict  In  the  evidence  respecting  the  lan- 
guage used  by  appellant  when  he  claims  to 
have  notified  Klesling,  who  was  the  manager 
of  respondent  company  and  one  of  the  di- 
rectors, that  he  wanted  to  forfeit  the  option 
he  had  under  the  contract  to  purchase  and 
surrender  the  property,  yet,  when  considered 
in  connection  with  the  admitted  fact  that 
the  company,  on  the  15th  day  of  October, 
went  into  possession  of  the  property  for  the 
purpose  of  making  a  survey  for  patent,  and. 


for  aught  that  appears  In  the  record,  has 
ever  since  continued  in  possession  thereof, 
and  performed  work  and  incurred  expenses 
which  tne  contract  expressly  provided  should 
be  performed  and  borne  by  appellant,  shows 
that,  whatever  the  exact  language  used  by 
appellant  may  have  been  when  he  signified 
his  intention  to  surrender  his  option  and 
forfeit  his  rights  under  the  contract  the 
company,  by  Its  acta  in  taking  and  con- 
tinuing in  possession  of  the  property,  accept- 
ed and  treated  the  statements  and  conduct 
of  appellant  as  a  surrender  by  him  of  the 
property  and  a  forfeiture  of  his  rights  under 
the  contract.  "An  actual  and  continued 
change  of  possession  by  the  mutual  consent 
of  the  parties  will  operate  as  a  surrender 
by  operation  of  law,  though  there  was  no  ex- 
press agreement  of  the  parties  that  it  should 
so  operate."  18  Am.  &  Eng.  Enc.  U  362. 
The  finding  of  the  court  on  this  point  is  not 
only  unsupported  by,  but  is  contrary  to,  the 
evidence. 

There  is  another  reason  why  respondent 
cannot  recover  In  this  action.  The  contract 
Itself  provides  for  liquidated  damages;  that 
is,  the  parties  have  stipulated  therein  what 
the  damages  shall  be  in  case  of  a  breach  by 
appellant  of  any  of  its  covenants.  And  the 
general  rule  is  that  when  parties  to  a  contract 
of  this  kind,  where  the  damages  resulting 
from  a  breach  thereof  are  uncertain  in 
amount,  have  stipulated  what  sucn  damages 
shall  be,  no  other  or  greater  damages  than 
those  agreed  upon  can  be  recovered.  In  8 
Am.  &  Eng.  Enc.  L>.  (2d  Ed.)  636,  the  doctrine 
is  stated  as  follows:  "If  the  parties  to  a 
contract  themselves  limit  the  damages  by 
stipulation  in  the  contract  Itself,  the  measure 
of  damages  will  be  thereby  controlled  and 
determined.  Tbus<  in  an  action  on  a  written 
contract  for  a  stipulated  amount,  the  con- 
tract itself  furnishes  the  measure  of  dam- 
ages." In  13  Cyc.  90,  it  Is  said:  The  con- 
tract Is  to  govern,  and  the  true  question  is: 
What  was  the  contract?  Whether  It  was 
folly  or  wisdom  for  the  contracting  parties 
thus  to  bind  themselves  la  of  no  consequence, 
if  the  Intention  Is  clear.  If  there  be  no 
fraud,  circvunventlon,  or  illegality  in  the  case, 
the  court  Is  bound  to  enforce  the  agreement" 
In  Page  on  Contracts,  3  1171,  the  author,  in 
stating  this  general  doctrine,  says:  "If  the 
actual  damages  exceed  those  contracted  for, 
the  Injured  party  is  bound  by  the  stipulation 
of  the  contract  and  cannot  recover  the  actual 
amount  of  damages."  1  Sutherland  on 
Damages  (3d  Ed.)  {  279;  Hennessy  v.  Aletz- 
ger,  152  111.  50v>.  38  N.  £.  1058,  43  Am.  St. 
R^.  267;  Jackson  v.  Hunt  (Vt)  56  Atl.  1010. 
This  doctrine  is  so  well  settled  that  we 
deem  a  further  discussion  and  citation  of 
authorities  unnecessary. 

The  contract  under  consideration  in  part 
provides  that  in  case  appellant  shall  fall 
to  pay  'any  one  of  the  Installments  of  the 
purchase  price  thefeta  mentioned,  "or  shall 
fail  to  comply  with  the  irovenauts  and^^adi- 
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tloiis  therein  Imposed  npon  him  or  anj  one 
of  the  same  then  this  contract  shall  terminate 
*  *  *  and  all  Installments  or  otiier  sums 
which  may  have  been  paid  by  the  second 
party  [appellantj  shall  be  forfeited  by  the 
said  second  party  and  become  liquidated 
damages,"  etc.  It  will  thus  be  observed 
that  the  contract  by  Its  terms  clearly  pro- 
vides what  the  damages  shall  be  In  case 
of  a  breach  of  any  of  Its  provisions  by  appel- 
lant: First,  he  shall  forfeit  whatever  Install- 
ments of  the  purchase  price  he  may  have 
paid,  and,  second,  "other  sums  which  may 
have  been  paid  by  him."  Now,  the  term 
"other  sums"  undoubtedly  includes  the  money 
paid  by  appellant  for  work  done  on  the 
mining  claims  referred  to,  and  which  Is  one 
of  the  forfeitures  therein  mentioned.  If  re- 
spondent could  recover  for  the  price  of  unper^ 
formed  labor  sued  for  In  this  case,  he  would 
be  entitled  to  recover  the  amount  of  the 
first  installment,  $5,000,  of  the  purchase  price 
of  the  property,  and  It  appears  to  be  conced- 
ed that  an  action  would  not  He  for  the  breach 
of  this  covenant. 

The  Judgment  Is  reversed,  and  as  It  Is 
plain  that  respondent,  by  the  terms  of  the 
contract  Itself,  Is  precluded  from  recovering 
damages  In  any  sum,  the  trial  court  is  di- 
rected to  dismiss  the  case;  the  costs  of  this 
appeal  to  be  taxed  agamst  respondent 

BAIITOH,  GL  J.,  and  STBADP,  Jn  concur. 


(30  Utah.  122) 

HBLSTHOM  v.  RODBS, 
(Supreme  Court  of  Utah.    Jan.  13,  1000.) 

1.  Trusts— MiNiwo  Claims— Location. 

Plaintiff's  husband  and  another  located  a 
mining  claim,  a  portion  of  which  they  sold  to 
J.,  who  conveyed  to  defendant.  The  assess- 
ment work  not  having  been  performed,  plain- 
tiff relocated  the  claim,  and  obtained  a  patent 
from  the  United  States  therefor.  Held  that, 
in  the  absence  of  any  evidence  that  plaintill 
relocated  the  claim  for  the  benefit  of  any  one 
but  herself,  a  finding  that  she  held  a  portion  of 
the  claim  in  trust  for  defendant  was  erroneous. 
SL  PuBuo  Lands  —  Occupanot  —  Ihpbovb- 

KENT. 

Mere  occupancy  of  public  land,  with  the 
construction  of  improvements  thereon,  vests  no 
right  in  the  occupier  as  against  the  United 
States  or  a  patentee  from  it. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Public  Lands,  {{  61-53.] 

8.  Sams  —  Ocouptino  Claimants  —  Coic- 

FENSATION  FOB  ImFBOVEMENTS. 

One  who  makes  improvements  on  public 
land  knowing  that  it  is  open  to  exploration  and 
sale  for  its  minerals,  and  who  takes  no  steps 
to  secure  title  or  right  to  possession  under  the 
laws  or  the  local  mics  and  customs  of  miners, 
has  no  valid  claim  of  possession  or  of  compen- 
sation for  improvements  as  an  adverse  holder 
in  good  faith,  as  against  a  patentee  from  the 
United  Sutes. 

Appeal  from  District  Court,  Third  District; 
M.  L.  Bltcble,  Judge. 

Action  by  Mary  Helstrom  against  Isaac 
Bodes.  Trom  a  decree  In  favor  of  defendant; 
plaintiff  appeals.    BeversedU 


X  Ingebretzen  and  3.  D.  Pardee,  for  ap- 
pellant   McGurrln  ft  Gnsten,  for  respondent 

STRAUP,  J.  This  is  an  action  in  eject- 
ment The  findings  show:  That  In  1896 
Helstrom,  then  tbe  husband  of  plaintiff,  and 
Jensen,  being  the  locators,  and  as  sncta  tbe 
owners,  of  a  mining  claim  called  the  "Lily 
Lode,"  sold  a  portion  of  It  to  Johnson,  who 
thereafter  erected  a  dwelling  house  thereon, 
and  was  in  possession  thereof  nntll  1903, 
when  be  sold  and  convegred  it  to  tbe  defend- 
ant The  annual  assessment  work  for  180S 
not  having  been  done  on  the  claim,  in  Janu- 
ary, 1899,  the  plaintiff,  at  tbe  request  and 
for  the  benefit  of  her  husband  and  his  suc- 
cessors in  interest,  relocated  tbe  claim  as 
the  Julia  lode.  That  the  plaintiff  resided  on 
said  claim  since  1896,  and  was  a  co-tenant 
with  the  defendant  and  his  predecessors.  Id 
July,  1902,  plaintiff  obtained  a  patent  from 
the  United  States  to  tbe  Julia  lode,  wbldi 
embraces  the  premises  claimed  and  occupied 
by  the  defendant  The  court  decreed  that 
she  held  snch  portion  of  the  claim  in  trust 
for  the  defendant,  and  directed  that  she  ex- 
ecute a  deed  of  conveyance  conveying  it  to 
him.  She  appeals,  attacking  tbe  findings 
and  claiming  that  they  have  no  support  trom 
the  evidence. 

The  contention  is  well  founded.  There  la 
a  total  want  of  evidence  to  support  the  find- 
ings that  plaintiff  located  the  Julia  claim  at 
the  request  of  her  husband  or  of  any  one. 
or  that  she  made  the  location  for  his  benefit 
or  for  the  benefit  of  his  successors  in  inter- 
est or  for  the  benefit  of  any  one  other  than 
herself,  or  that  she  is,  or  ever  was,  a  co- 
tenant  with  the  defendant  or  his  predeces- 
sors in  Interest  To  the  contrary,  tbe  evi- 
dence shows  that  the  plaintiff  located  the 
Julia  claim  alone  for  herself,  and  not  for 
the  benefit  of  any  one  else.  Nor  does  the 
court  find,  when  plaintiff  applied  for  patent 
that  there  was  any  agreement  between  her 
and  the  defendant,  or  his  grantor,  to  con- 
vey any  part  of  said  claim  to  them  or  either 
of  them.  Hence  tbe  cases  cited  by  the  de- 
fendant, to  the  effect  that  where  one  co- 
tenant  of  a  mining  claim,  who,  on  the  annual 
assessment  thereon  not  being  done,  relocates 
It,  or  where  a  patent  to  a  mining  claim  was 
Issued  to  one  who,  by  previous  agreement 
with  the  original  locators  or  their  assigns, 
was  to  convey  a  portion  of  it  or  an  interest 
therein  to  them,  or  where  a  party  wrongfully 
obtains  the  legal  title  to  land  which  right- 
fully belongs  to  another,  and  holds  it  in 
trust  for  such  other,  have  here  no  application. 
The  case  falls  within  the  rule  that  an  oc- 
cupant of  the  public  land,  without  title,  and 
without  any  attempt  being  made  to  secure 
title,  cannot  resist  the  enforcement  of  the 
patent  of  the  United  States  on  the  ground 
of  such  occupancy.  Mere  occupancy  of  the 
public  land  and  improvements  thereon  arr 
no  vested  right  therein  aa  against  the  United 
States^  and  oonseuuently  not  agalnat  uof  pur- 
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chaser  from  It.  A  person  who  makes  Im-  i 
provements  upon  public  land,  knowing  that 
It  Is  open  to  exploration  and  sale  for  Ita 
minerals,  and  makes  no  effort  to  secure  the 
title  to  it  as  such  land  under  the  laws  of 
Congress,  or  the  right  of  possession  under 
the  local  rules  and  customs  of  miners,  has 
no  valid  claim  of  possession  or  of  compensa- 
tion for  his  Improvements  as  an  adverse  hold- 
er in  good  faith,  when  such  sale  is  made  to 
another,  and  the  title  is  passed  to  bim  by  a 
patent  of  the  United  States.  Sparks  T. 
Pierce.  115  U.  S,  408,  6  Sup.  Ct  102,  29  L. 
Ed.  428 ;  Deffeback  v.  Hawke,  115  U.  S.  392, 
6  Sup.  Ct.  95,  29  L.  Ed.  423;  Collins  v. 
Bartlett  44  Cal.  371;  McKlernan  v.  Hesse, 
51  Cal.  594;  Treadway  v.  Sharon,  7  Nev.  37; 
1  Snyder  on  Mines,  {  582. 

It  is  not  alleged  in  the  answer,  nor  found 
by  the  court,  that  in  locating  the  claim  or 
obtaining  the  patent  plaintiff,  or  the  owners 
of  the  Lily  lode,  were  guilty  of  any  fraud  or 
wrong,  or  that  any  act  or  thing  was  done  by 
them  to  defeat  any  right  of  the  defendant 
or  bis  grantor;  nor  does  the  evidence  show 
any  such  facts.  Nor  was  the  defendant  with- 
out knowledge  of  the  defect  of  bis  grantor's 
title.  His  grantor,  a  witness  in  bis  behalf, 
testified,  and  It  Is  not  denied  by  the  defend- 
ant: "When  I  got  ready  to  sell  it,  I  asked 
Mrs  Helstrom  If  she  wouldn't  sign  a  quit- 
claim deed  for  It.  She  never  did  sign  a 
deed  Cor  it.  When  I  sold  to  Rodes,  I  talked 
with  him  about  the  title  to  the  ground,  and 
told  him  that  I  didn't  have  a  patent  for 
the  ground.  I  told  him  that  the  title  to  the 
ground  was  in  Mrs.  Helstrom.  We  talked 
about  It  in  the  presence  of  Mr.  Quinn,  and 
Mr.  Quinn  told  him  that  he  should  get  Mrs. 
Helstrom  to  sign  a  quitclaim  deed,  but  she 
never  signed  it.  Then  I  afterwards  went 
with  Mr.  Rodes  to  Mr.  Lee,  Justice  Lee, 
and  I  heard  Lee  tell  Rodes  that  he  didn't 
need  to  have  Mrs.  Helstrom  sign  a  quit- 
claim deed."  Notwithstanding  the  notice 
given  him  by  bis  grantor,  and  notwithstand- 
ing be  knew  plaintiff  bad  located  the  prop- 
erty and  bad  obtained  a  patent  for  It,  the 
defendant  had  no  transaction  or  conversation 
with  her,  made  no  effort  to  obtain  her  grant 
or  release,  but  contented  himself  with  tbe 
conv^ance  made  by  bis  grantor,  who  had 
neither  record  nor  actual  title.  True,  his 
grantor  had  title  from  the  locators  of  the 
Lily  lode,  but,  in  order  that  It  may  be  of 
worth.  It  was  necessary  to  show  that  the 
Julia  lode  was  located  by  the  plaintiff  for 
tbe  benefit  of  the  locators  of  the  Lily  lode, 
or  for  the  benefit  of  their  assigns,  or  that, 
through  fraud,  the  Lily  lode  was  abandoned 
and  the  Julia  lode  located  to  defeat  tbe  con- 
veyance made  to  tbe  defendant's  grantor,  or 
some  farts  showing  that  the  plaintiff  held 
the  disputed  ground  In  trust  for  the  defend- 
ant, and  in  equity  and  good  conscience  ought 
to  convey  It  to  blm.  This  the  evidence  fails 
to  show. 


The  Judgment  of  the  court  below  is  set 
aside,  and  a  new  trial  is  granted.  The  costs 
on  appeal  are  to  be  taxed  against  tbe  re- 
spondent 

BARTCH,  C.  J.,  and  McCARTT,  J.,  concur. 


CORPORATION     OF     MEMBERS     OF 

CHURCH  OF  JESUS  CHRIST  OF 

LATTER-DAY  SAINTS  v. 

WATSON. 

(Supreme  Court  of  Utah.    Jan.  13,  1906.) 

1.  Deeds— Mental  Capacitt. 

The  test  of  capacity  to  make  a  deed  Is 
whether  the  grantor  at  the  time  fully  under- 
stood, realized,  and  appreciated  the  probable 
results  and  coasequences  of  tbe  transaction.* 
[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Deeds,  {§  149,  151.] 

2.  Continuance  —  Absence  or  Witnebs  — 

DiLIOENCE. 

Rev.  St  1898,  |  3133,  requiring  for  a  con- 
tinuance,  because  of  absence  of  evidence,  a 
showing  that  "due  diligence  has  been  used  to 
procure  it,"  is  not  satisfied  where  a  subpoena 
for  the  absent  witness  was  not  placed  in  the 
hands  of  an  officer  for  service  till  the  morning 
the  case  was  called  tor  trial,  though  it  had  been 
set  for  several  weeks,  and  the  witness  had  tes- 
tified on  a  former  trial. 

[Ed.  Note. — ^For  cases  in  noint  ■«•  voL  10, 
Gent  IMg.  Continuance,  {  80.] 

3.  APFBAii — Law  of  the  Case. 

The  role  of  the  law  of  the  case  does  not 
require  a  deed  held  void  on  appeal  to  be  so 
held  on  a  second  appeal ;  a  different  state  of 
facts  being  presenteil.t 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  {  4361.] 

Appeal  from  District  Court,  Third  District; 
W.  C.  Hall,  Judge. 

Action  by  the  Corporation  of  the  members 
of  the  Church  of  Jesus  Christ  of  Latter-Day 
Saints,  residing  in  the  Fifteenth  EXwleslastic- 
al  Ward  of  Salt  Lake  Stake  of  Zion,  against 
Helen  Watson.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

D.  S.  Truman,  for  appellant.  F.  S.  Rich- 
ards and  J.  T.  Richards,  for  respondent 

Mccarty,  J.  TWa  is  an  action  by  plain- 
tiff in  ejectment  to  recover  possession  of 
tbe  N.  %  of  lot  4,  m  block  81,  plat  A,  Salt 
Lake  City  survey,  and  known  as  No.  21  South 
Fourth  West  street.  In  Salt  Lake  City,  Utah. 
The  defendant  answered  denying  plaintiff's 
title,  upon  the  ground  that  tbe  deed  under 
which  It  claimed  title  was  executed  by  the 
grantor  while  mentally  incapacitated,  and 
that  It  was  procured  by  undue  Influence. 
Upon  the  trial  a  decree  was  entered  for  the 
plaintiff.    On  appeal  to  this  court  the  case 

'Cliadd  V.  Hoser,  71  Pac.  870,  2S  XTtah,  3S9;  Strins* 
fellow  T.  Hanson,  71  Pac.  1062.  26  Utah,  480. 

tVenard  v.  Qreen,  U  Pac.  337,  4  Utah,  468;  Brim 
T.  Jonea,  45  Pac.  4«.  352,  13  Utah,  440;  National 
Bank  v.  Levis.  46  Pac.  890,  13  Utah,  U7;  SUva 
T.  Pickard,  47  Pac.  144,  14  UUh,  24B;  Societe  Oea 
Mines  d'Argent  et  Fonderles  da  Bingham  v.  MacUa- 
tch.  M  P»c  669.  7  Utah.  ^^^^  by  ^GOglC 
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was  reversed.  25  Utab,  45,  68  Fac.  531. 
A  retrial  resulted  In  faror  of  plaintiff,  which 
was  reversed  upon  api>eal  to  this  court  27 
Utah,  538,  70  Pac.  706.  The  case  was  tried 
aKain,  and  la  now  on  an  appeal  taken  by  de- 
fendant from  a  decree  entered  In  favor  of 
plaintiff. 

The  facts  in  the  case  are  as  follows:  On 
August  4,  188C  George  Cbatfleld  died  in- 
testate, leaving  surviving  him  as  his  only 
heir  at  law  bis  wife,  Martha  S.  Cbatfleld,  to 
whom  be  was  married  about  seven  months 
prior  to  the  time  of  bis  deatb.  At  the  time 
of  said  marriage  Cbatfleld  was  the  owner 
and  In  possession  of  tlie  property  In  contro- 
versy, and,  with  bis  wife,  continued  to  reside 
upon  It  until  bis  deatb,  August  6,  1886.  The 
defendant  herein,  who  was  the  daughter  of 
Mrs.  Cbatfleld  by  her  former  husband,  a  Mr. 
Sandal,  resided  with  her  mother  on  the  prem- 
ises in  question  until  the  latter's  death  ia 
1889,  and  has  since  continued  to  reside  there- 
on. It  Is  alleged  In  defendant's  answer,  and 
admitted  In  plaintiff's  reply  tliereto:  "That 
for  a  long  time  prior  to  bis  death  Cbatfleld 
was  a  believer  In  the  tenets  and  faith  of  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints 
and  a  member  of  that  denomination,  •  »  • 
and  that  Martha  S.  Cbatfleld  was  an  aged 
person,  being  about  60  years  of  age."  For 
about  five  months  before  his  deatb  Cbatfleld 
bad  been  In  poor  health,  and  for  the  greater 
part  of  the  last  three  weeks  prior  to  bis  death 
was  confined  to  his  bed.  He  bad  time  and 
again,  before  his  illness,  expressed  his  In- 
tention of  deeding  the  premises  in  question 
to  the  "Church,"  plaintiff  herein,  and  the 
record  shows  that  be  bad  so  expressed  him- 
self, prior  to  bis  marriage  hereinbefore  re- 
ferred to,  and,  on  the  day  before  bis  death, 
made  and  executed  a  deed  conveying  the 
property  to  said  church. 

Defendant  Introduced  some  evidence  which 
tended  to  show  that  for  several  weeks  prior 
to  the  time  the  deed  was  executed  Cbatfleld 
was  very  sick,  and  on  the  day  of  the  trans- 
action was  much  of  tbe  time  in  a  stupor  and 
unable  to  recognize  those  with  whom  he  was 
surrounded  and  who  were  waiting  upon  him. 
Tbe  great  preponderance  of  the  evidence, 
however,  shows  that,  notwithstanding  be  was 
weak  and  at  times  in  great  pain,  be  was  per- 
fectly rational  and  knew  what  be  was  doing 
when  be  signed  the  deed,  and  fully  appreciat- 
ed the  effect  and  consequences  of  bis  act. 
George  M.  Cannon,  before  whom  Ohatfield 
signed  and  acknowledged  the  deed,  testified 
in  part  as  follows:  "I  read  tbe  deed  to  bim 
in  the  presence  of  tbe  other  people  who  were 
there  and  explained  exactly  what  the  deed 
meant  *  *  *  I  told  him  if  he  signed 
that  deed  it  would  convey  the  property  to  the 
grantee,  and  be  stated  be  wished  to  sign  it 
♦  ♦  •  G.  W.  Price,  an  old  gentleman  who 
lived  there  neighbor  to  him,  and  also  Mrs. 
Cbatfleld,  the  wife  of  the  grantor — he  re- 
quested those  people  to  witness  It  That 
was  done.    *    *    *    I  asked  bim  if  he  ac- 


knowledged it  of  bis  own  free  will  and  cboica, 
and  he  stated  that  be  did — that  that  was  his 
purpose.  •  •  •  I  found  him  [referring  to 
bis  mental  condition]  just  as  I  bad  always 
found  bim,  about  tbe  same  as  he  bad  been 
during  all  my  acquaintance  with  bim.  Q. 
Was  that  of  sound  mind?  A.  Yes,  sir;  that 
was  of  sound  mind.  •  •  •  Q.  What  was 
bis  condition  or  talk  with  reference  to  being 
at  all  incoherent  or  unintelligible?  A.  His 
language  was  perfectly  clear  and  lucid  as  I 
ever  knew  It  to  be."  Other  witnesses  for 
plaintiff  gave  testimony  which  tended  to 
corroborate  the  foregoing  evidence  of  George 
M.  Cannon.  It  Is  alleged  In  defendant's  an- 
swer, and  admitted  by  plaintiff  in  its  reply, 
that  subsequent  to  Cbatfleld's  deatb.  May  13, 
1889,  plaintiff  signed  and  executed  a  lease 
to  Mrs.  Cbatfleld  of  tbe  premises  in  question 
at  the  nornml  rental  for  the  natural  term 
of  her  life,  and  that  plaintiff  collected  an 
annual  rental  of  ?1  per  year  from  said 
Martha  S.  Cbatfleld  for  tbe  years  1892  and 
1893. 

Among  other  things  the  court  found: 
"That  for  about  two  weeks  prior  to  his  death, 
the  said  George  Cbatfleld  was  weak  in  body, 
but  his  mind  was  not  Impaired,  and  at  tbe 
time  mentioned  In  defendant's  answer  (August 
3,  1880)  he  was  wholly  competent  to  tiaiasact 
business,  and  at  none  of  said  times  was 
wholly  or  at  all  Incompetent  by  reason  of 
disease,  or  mental  weakness,  or  bodily  In- 
flrmlty,  or  otherwise  to  transact  any  business." 
On  tbe  question  and  issue  of  undue  Influence 
having  been  used  to  Induce  Cbatfleld  to  exe- 
cute the  deed  mentioned,  the  court  fonnd: 
"That  at  the  times  alleged  in  tbe  defendant's 
answer,  tbe  said  George  Cbatfleld  was 
about  07  years  of  age,  that  it  does  not  appear 
from  the  evidence  that  said  George  Cbatfleld 
has  been,  for  any  time  prior  to  his  deatb, 
suffering  from  such  a  complication  of  diseases 
and  mental  weakness  that  be  was  easily  in- 
duced, lead,  or  Influenced  by  his  religious  be- 
liefs or  tbe  acts  of  his  spiritual  adviser. 
Joseph  Pollard,  or  any  other  person;  but  at 
tbe  time  of  the  execution  of  said  deed,  the 
said  George  Cbatfleld  was  of  sound  mind,  not 
acting  under  any  undue  influence,  and  the 
said  deed  was  big  voluntary  act." 

In  her  assignments  of  error  appellant  al- 
leges that  these  findings  are  not  supported 
by,  but  are  contrary  to,  tbe  evidence.  There 
Is  no  evidence  in  the  record,  whatever, 
which  shows  or  tends  to  show,  or  from  which 
It  can  be  Inferred,  that  an  ulterior  influence 
of  any  kind  was  used  to  induce  Cbatfleld 
to  make  tbe  deed  in  question;  but  on  tbe 
contrary,  there  Is  evidence  which  shows  af- 
firmatively that  he  executed  tbe  instru- 
ment of  his  own  free  will  and  choice.  And 
the  evidence  further  sho^vs  that  lie  bad  de- 
cided to  deed  this  proi>erty  to  respondent 
long  prior  to  tbe  time  of  his  marriage  to 
defendant's  mother.  Not  only  Is  tbe  record 
barren  of  facts  tending  .to  sliow  undue  In- 


fluence, but  there  is  also  an  e»Urf\&^^i 
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proof  that  Chatfield  at  the  time  he  made  the 
deed  was  Incompetent  to  transact  business. 
True,  the  evidence  shows  that  he  was  en- 
feebled by  old  age  and  bodily  Infirmities, 
In  fact  was  yery  aide,  but  it  does  not  nec- 
essarily follow  from  this  that  he  was  men- 
tally incapacitated  from  executing  the  deed. 
The  test  Is,  as  declared  by  the  great  weight 
of  authority,  and  as  held  by  this  court  In 
the  case  of  Chadd  t.  Moser,  25  Utah,  368, 
71  Pac.  870,  and  Strlngfellow  v.  Hanson,  25 
Utah,  480,  71  Pac.  1052,  did  Chatfield,  at  the 
time,  fully  understand,  realize,  and  ap- 
preciate the  probable  results  and  conse- 
quences of  the  transaction?  For  a  more  ex- 
tended discusalon  of  this  question  see  au- 
thorities cited  In  those  eases.  We  think  the 
testimony  hereinbefore  set  out,  and  other 
evidence  referred  to,  afilrmatlvely  shows 
that  Chatfield  was  of  sound  mind  and  knew 
and  understood  perfectly  well  what  he  was 
doing  when  be  made  the  conveyance  under 
consideration.  This  is  In  accordance  with 
the  opinion  of  this  court  on  a  former  ap- 
peal of  this  case,  wherein  the  facts  found 
were  substantially  as  here  stated.  25  Utah, 
45,  69  Pac.  531. 

When  the  trial  was  nearly  concluded  In 
the  lower  court,  defendant  moved  for  a  con- 
tinuance supported  by  affidavit,  in  which 
it  was  alleged  that  one  K.  V.  Jones  was  a 
material  and  necessary  witness  on  behalf 
Of  defendant  The  affidavit  recites,  so  far 
as  material  here,  that:  "On  October  1,  1904, 
defendant,  by  and  through  her  attorney, 
D.  8.  Truman,  caused  a  snbpaena  to  t>e  is- 
sued out  of  said  court  for  the  purpose  of 
serving  the  same  upon  said  N.  Y.  Jones, 
but  *  •  *  by  reason  of  press  of  busi- 
ness and  some  oversight  which  was  occa- 
sioned by  the  above-mentioned  engagements 
and  business  (which  it  is  unnecessary  here 
to  enumerate)  said  attorney  forgot  to  give 
said  subpoena  to  the  sheriff  for  service,  but 
did  give  the  same  to  him  for  service  early 
Monday  morning,  October  3d  (the  day  on 
which  the  case  came  on  for  trial).  That 
said  sheriff  tried  to  serve  tlie  same  upon 
said  N.  V.  Jones,  hot  found  he  had  tempo- 
rarily left  the  city  and  county  for  a  short 
time."  In  addition  to  the  facts  set  forth  In 
the  affidavit  the  attorney  for  appellant  made 
the  following  explanation  to  the  trial  court 
why  the  subpoena  was  not  served  on  the 
absent  witness,  which  explanation  he  has 
Incorporated  into  and  made  a  part  of  the 
record  on  this  appeal:  "The  only  or  the 
principal  reason  that  he  (Jones)  wasn't 
served  Saturday  was  that  I  was  in  court 
all  morning  and  put  the  subpoena  in  my 
pocket  and  forgot  it  for  the  time  being  to 
leave  it  at  the  office  when  I  went  up,  and 
in  the  afternoon  I  was  busy  all  the  time  un- 
til I  went  home  to  dinner  after  working 
hours."  The  court  held  that  the  affidavit 
and  explanation  made  were  not  sufficient 
to  entitle  defendant  to  a  continuance   and 


denied  the  motion,  to  which  ruling  defendant 
excepted  and  now  assigns  the  same  as  error. 

The  granting  or  refusing  of  a  continuance 
is  a  matter  largely  within  the  discretion 
of  the  trial  court,  and,  unless  it  is  made  to 
appear  that  the  discretion  has  been  abused, 
this  court  will  not  disturb  the  order  grant- 
ing or  denying  a  continuance.  Life  Ins. 
Co.  V.  GIsborne,  5  Utah,  319,  15  Pac.  253;  1 
Spelling,  New  Tr.  App.  Pra.  124.  In  this 
case  the  showing  made  does  not  meet  the 
requirements  of  section  3133,  Rev.  St.  Utah 
1896,  which  .provides  that,  in  order  to  en- 
title a  party  to  a  continuance  t)ecause  of 
the  absence  of  evidence,  it  must  first  be 
shown  by  affidavit  that  "due  diligence  has 
been  used  to  procure  it."  The  affidavit 
shows  on  its  face  that  a  subpa-ua  for  the 
absent  witness  was  not  placed  in  the  hands 
of  an  officer  for  service  until  the  morning  the 
case  was  called  for  trial,  notwithstanding 
the  record  shows  the  case  was  set  for  trial 
several  weeks  before  It  was  called.  It  was 
known  to  appellant  and  her  counsel  long 
before  the  case  was  called  for  trial  what 
facts  X.  V.  Jones  would  testify  to,  as  the 
record  shows  he  was  a  witness  and  testi- 
fied in  a  former  trial  of  this  case  to  sub- 
stantially the  same  facts  set  out  in  the  af- 
fidavit, which  It  Is  unnecessary  to  repro- 
duce here.  Therefore  appellant  and  her 
counsel  showed  a  lack  of  diligence  which 
was  wholly  inexcusable.  The  motion  was 
properly  denied.  1  Spelling,  New  Tr.  App. 
Pr.  137;    4  Enc.  PI.  &  Pr.  835;    9  Cyc.  109. 

Appellant  insists  that,  the  deed  having 
in  effect  been  declared  void  by  a  former  de- 
cision rendered  by  this  court  in  the  same 
case  (25  Utah,  45,  69  Pac.  531),  such  deci- 
sion t>ecame  and  is  the  law  of  the  case,  anu 
that  the  trial  court  erred  in  not  declnring 
the  deed  a  nullity  on  the  retrial  of  the  case. 
We  recognized  the  rule  to  be  as  repeatedly 
declared  by  this  court,  and  which  is  in  har- 
mony with  the  great  weight  of  authority, 
viz.:  When  a  question  or  point  of  law  in 
a  case  is  determined  by  an  appellate  court, 
its  decision  will  be  followed  and  adhered 
to  in  all  subsequent  api)eals  in  the  same 
case.  Venard  v.  Green,  4  Utah,  458,  11  Pac. 
337;  Brim  v.  Jones,  13  Utah,  440,  45  Pac. 
46,  352;  National  Bank  v.  Lewis,  13  Utah, 
507,  45  Pac.  890;  Silva  T.  Pickard,  14  Utah, 
245,  47  Pac.  144.  But  this  rule  only  obtains 
when  the  record  on  the  second  api>eal  pre- 
sents the  same,  or  substantially  the  same, 
matters  of  fact  or  questions  of  law  upon 
which  the  first  decision  is  founded.  For  the 
doctrine  is  equally  well  established  that, 
where  other  and  different  questions  arise 
on  a  subsequent  appeal,  or  a  different  state 
of  facts  Is  presented,  the  former  dec-islou 
is  not  controlling.  3  Cyc.  309;  2  Enc.  PI.  & 
Pr.  370;  Spelling  New  Tr.  App.  Pr.  691; 
Soclete  des  Mines  d'Argent  et  Fonderles 
de  Bingham  v.  Mackintosh.  7  Utah,  35,  24 
Pac.  669;  note  and  brief,  34  L.  R.  A.  321, 
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where  numerous  cases  upholding  this  same 
doctrine  are  cited. 

Now,  by  an  examination  of  the  first  de- 
cision rendered  by  this  court  In  the  case  un- 
der consideration  and  the  facts  as  presented 
by  the  record  on  that  appeal,  it  will  be  seen 
that  there  was  evidence  before  the  court 
which  tended  to  show  that  a  part  of  the 
consideration  for  the  conveyance  was  that 
Mrs.  Chatfleld  should  have  a  life  estate  In 
the  property,  but,  when  the  deed  was  drawn, 
because  of  some  oversigrht  or  mistake,  no 
such  provision  was  Inserted  or  reservation 
made  therein.  And  It  was  because  of  this 
that  the  deed  was  declared  to  be  void.  The 
court,  speaking  through  Justice  Miner,  said. 
"The  contract,  being  executed  for  the  bene- 
fit of  one  party,  should  also  have  been  exe- 
cuted for  the  benefit  of  the  other  party  In 
conformity  with  the  agreement."  The  case 
was  therefore  remanded  for  a  new  trial. 
And  on  a  second  appeal  (27  Utah,  538, 
76  Pac.  706),  it  was  held  that,  a  new  trial 
having  been  granted  without  any  restric- 
tions or  limitations.  It  was  the  duty  of  the 
trial  court  to  retry  the  case  on  ail  the  issues 
presented  by  the  pleadings,  which  was  done. 
At  the  last  trial  no  evidence  was  introduced 
which  In  the  remotest  degree  tended  to  show 
that  there  was  any  agreement  or  understand- 
ing of  any  kind  between  Chatfleld  and  the 
representative  of  respondent,  Bishop  Pol- 
lard, that  Mrs.  Chatfleld  was  to  have  a  life 
estate  In  the  property.  Therefore  the  record 
on  this  appeal  does  not  present  the  same 
facts  as  were  before  the  court  on  the  first 
appeal.  In  other  words,  the  case  was  de- 
cided by  the  lower  court  at  the  last  trial 
upon  a  different  state  of  facts  from  those 
produced  at  the  first  trial.  Under  these 
circumstances  the  rule  sought  to  be  in- 
voked does  not  apply  to  this  case. 

The  Judgment  of  the  lower  court  Is  af- 
firmed. 

BARTCH,  C.  J.,  and  STRAUP,  J.,  concur. 


A   BOOTH  &  CO.  V.  WEIGAXD. 
(Supreme  Court  of  Utah.    Jan.  3,  1906.) 

1.  Corporations  —  Foreign   Corporations— 
Doing  Bitsiness  Within  State. 

The  doing  of  a  single  act  or  tlie  making  of 
a  single  contract  l)y  a  foreign  cori>oration  in 
the  line  of  its  businoKfi  witliin  the  state,  without 
having  complied  with  ttie  statutes  regulating 
foreign  corporations,  does  not  cons'ltute  "do- 
ing business"  within  tlie  state,  within  Const. 
art.  12,  §  9,  prohibiting  corporations  from  doing 
business  in  the  state  witiiout  having  a  place  of 
business,  witli  an  agent  on  whom  process  may  be 
served,  and  without  first  filing  a  certified  copy 
of  articles  of  incorporation  with  the  Secretary 
of  State. 

[Ed.  Note. — For  cases  in    point,  see  vol.  12, 
Cent.  Dig.  Corporations,  §S  2520-2.")25.] 

2.  Same—  Assignments  — Executed      Coh- 
tbacts— Rigut  to  Sue. 

Const,  art.  12,  |  9,  prohibits  corporations 
from  doing  business  within  the  state  without 


having  a  place  of  basiness,  with  an  agent  on 
whom  process  may  be  served,  and  without  first 
filing  a  certified  copy  of  articles  of  incorpora- 
tion with  the  Secretary  of  State.  Rev.  St.  lSi)8, 
i  351,  requires  foreign  corporations  to  file  a 
certified  copy  of  their  articles  with  the  Secre- 
tary of  State,  etc.,  and  section  3.'>2  provides 
that  foreign  corporations  failing  to  comply  shall 
not  be  entitled  to  the  benefits  of  the  corporation 
laws  of  the  state.  Held,  that  the  term  'Tjene- 
Sts"  did  not  include  the  right  to  sne,  and  that 
a  foreign  corporation,  not  having  complied 
with  such  sections,  was  not  thereby  precluded 
from  maintaining  a  suit  against  a  citizen  on  a 
contract  made  in  Utah  and  executed  on  the 
part  of  the  corporation,  which  was  not  illegal  in 
Itself,  and  on  claims  of  others  assigned  to  it  not 
in  the  ordinary  course  of  its  business. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  H  2527,  2542-2544, 
2563-2.m] 

Bartch,  C.  J.,  dissenting. 

On  rehearing.    Former  decision  annulled. 
Judgment  affirmed. 
For  former  opinion,  see  79  Pac  570. 

STRAUP,  J.  1.  The  respondent,  plaintiff 
below,  la  a  corporation  organized  nnder  tbe 
laws  of  tbe  state  of  IlUnola.  It  brought  an 
action  against  appellant,  defendant  below, 
on  three  counts  or  causes  of  action — the  first 
for  goods  sold  and  delivered  by  It  to  the  ap- 
pellant; the  second  and  third  on  assigned 
claims  for  goods  sold  and  delivered  to  ap- 
pellant by  the  Cudatay  Packing  Company,  a 
corporation,  and  by  E.  Q.  Hlnes,  doing  busi- 
ness as  Hlnes  Mercantile  &  Commission  Com- 
pany. The  defendant  answered,  alleging 
that  tbe  plaintiff  had  not  legal  capacity  to  sue 
on  any  of  tbe  causes  of  action,  on  the  ground 
that  It  was  a  foreign  corporation  and  had 
nut  complied  with  the  laws  of  this  state  per- 
mitting foreign  corporations  to  do  business 
within  its  borders,  and  that  it  was  conduct- 
ing at  Salt  Lake  City  a  general  mercantile 
business  of  buying  and  selling  at  retail  flsh, 
game,  and  poultry,  and  there  maintained  an 
office  and  principal  place  of  business.  AS 
a  further  defense  to  the  first  cause  of  action 
it  was  allef^ed  that  the  goods  were  sold  and 
delivered  whilst  It  was  engaged  in  such  busi- 
ness. As  a  further  defense  to  the  second 
and  third  cau.<!e8  it  was  alleged  that  at  the 
time  of  the  assignments  by  the  Cudahy  Pack- 
ing Company  and  by  Hines  of  their  claims  to 
plaintiff  it  was,  unlawfully  and  in  violation 
of  the  statutory  and  constitutional  provisions 
of  the  state  permitting  foreign  corporations 
to  do  business,  engaged  In  said  fish,  game, 
and  poultry  business;  but  it  was  not  alleged 
that  the  claims  or  tbe  assignments  thereof 
were  In  any  manner  connected  with  said 
business,  or  in  anywise  grew  out  of  the  same, 
or  were  at  all  related  thereto;  nor  was  It  al- 
leged that  the  business  conducted  by  the  said 
assignors  was  in  any  particular  unlawful  or 
wrongful,  or  that  either  of  the  assignors  had 
violated  any  provision  of  law.  The  lawful 
status  of  the  assignors  and  of  their  business 
is  unquestioned.  PlaintifTs  demurrer  to  this 
answer  being  sustained,  and  the  defendant 
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declining  to  farther  answer,  Judgment  waa 
enterea  for  plaintiff. 

The  defendant  appealed  therefrom,  and  at 
the  October  term,  1904,  this  court  decided 
that  none  of  the  said  contracts  could  be  en- 
forced In  the  courts  of  this  state  by  the  plain- 
tiff because  of  its  noncompliance  with  the 
following  constitutional  and  statutory  pro- 
Tisions:  Article  12,  |  9:  "No  corporation 
shall  do  business  in  this  state,  without  hav- 
ing one  or  more  places  of  business,  with  an 
authorized  agent,  or  agents,  upon  whom  pro- 
cess may  be  served;  nor  without  first  filing  a 
certified  copy  of  its  articles  of  incorporation 
with  the  Secretary  of  State."  Section  351, 
Rev.  St.  1898:  "All  corporations,  not  organ- 
ized under  the  laws  of  this  state,  before  do- 
ing business  within  the  state,  shall  file  with 
the  Secretary  of  State,"  etc.,  "a  certified  copy 
of  their  articles  of  agreement  a  certificate  of 
Incorporation,  and  by-laws,  etc.,  and  shall  also, 
before  doing  business  within  the  state,  by 
resolution,  etc.,  accept  the  provisions  of  the 
Constitution  of  this  state,  and  designate 
some  person  residing  In  the  county  in  which 
its  principal  place  of  business  in  the  state  is 
situated  upon  whom  process,  etc.,  may  be 
served."  Section  352,  Rev.  St  1898:  "Any 
such  cori)oration  failing  to  comply  with  the 
provisions  of  the  foregoing  section  shall  not 
be  entitled  to  the  benefits  of  the  laws  of  this 
state  relating  to  corporations;  and  any  person 
acting  as  agent  of  a  foreign  cori)oration  which 
shall  neglect  or  refuse  to  comply  with  the 
foregoing  provisions,  shall  be  deemed  guilty 
of  a  misdemeanor  and  shall  be  personally  lia- 
ble on  any  and  all  contracts  made  in  this 
Vtate  by  him  for  and  In  behalf  of  such  com- 
pany during  the  time  that  it  shall  remain  so 
in  default"  etc.  The  following  constitution- 
al provisions  were  also  referred  to:  Article 
12,  {  1:  "All  corporations  doing  business  in 
this  state,  may.  as  to  such  business,  be  regu- 
lated, limited  or  restrained  by  law."  Sec- 
tion 4:  "All  corporations  shall  have  the 
right  to  sue,  and  shall  be  subject  to  be  sued. 
In  all  courts.  In  like  cases  as  natural  per- 
sons." The  case  Is  reported  In  28  Utah,  372, 
70  Pac.  570. 

A  petition  for  rehearing  having  been  grant- 
ed, the  matter  Is  again  before  us  for  review. 
We  are  persuaded  that  the  former  decision  is 
erroneous,  and  is  against  the  weight  of  au- 
thority, especially  as  to  the  second  and  third 
causes. 

2.  It  Is  well  first  to  notice  the  principal  cases 
cited  In  support  of  the  former  decision: 

Paul  V.  Virginia,  8  Wall.  168,  19  L.  Ed. 
857,  is  dted  and  quoted  from.  In  that  case, 
Paul,  a  resident  of  Virginia,  and  an  agent 
of  a  New  Yoilc  Insurance  company,  was 
convicted  in  the  state  court  for  engaging 
In  the  insurance  business  without  a  deposit 
bond  as  required  by  the  statute.  He  ap- 
pealed to  the  Supreme  Court  of  the  United 
States,  attacking  the  validity  of  the  statute, 
and  denying  ttie  power  of  tlis  state  to  pan 
■neb  a  law. 


The  case  of  Pembina  Mln.  Co.  t.  Pennsyl- 
vania, 125  U.  S.  181,  8  Sup.  Ct  737,  31  Ia  Ed. 
650,  cited,  was  one  where  a  mining  company, 
a  corporation  under  the  laws  of  Colorado, 
and  there  having  its  principal  office,  was 
assessed  a  tax  for  "office  license"  in  the  state 
of  Pennsylvania.  The  validity  of  the  act 
authorizing  the  state  to  make  such  assess- 
ment was  assailed  and  claimed  to  be  uncon- 
stitutional. It  is  readily  perceived  that  these 
cases  presented  altogether  different  questions 
from  the  one  here  under  consideration.  In- 
asmuch as  the  right  of  the  state  to  Impose 
conditions  upon  which  foreign  corporations 
may  do  business  within  its  borders  is  con- 
ceded In  this  case,  and  the  validity  of  neither 
the  constitutional  not  statutory  provisions  is 
questioned,  these  cases  are  of  no  importance 
In  the  determination  of  the  real  question  be- 
fore us,  which  is,  as  to  the  second  and  third 
causes:  Does  our  Constitution  or  statute  In 
effect  declare  that  a  contract  Is  void,  or  non- 
enforceable  by  a  foreign  noncomplying  cor- 
poration, when  made  by  it  within  the  state, 
and  when  relating  to  single  or  Isolated  trans- 
actions, and,  as  to  the  first  cause.  Is  such  a 
contract  void  or  nonenforceable  by  it  when 
relating  to  and  growing  out  of  general  bosl. 
ness  transacted  by  it  within  the  stateT 

Barse  Live  Stodc  Co.  r.  Range  Vall^ 
Cattle  Co.,  16  UUh,  60,  50  Pac.  630, 
cited.  Is  a  case  vrben  plaintiff,  a  foreign 
corporation,  brought  an  action  against  appel- 
lants to  compel  them  to  transfer  to  it  on  the 
books  certain  stock  claimed  to  have  l)een  as- 
signed, and  to  recover  dividends  that  had 
been  paid  thereon.  Its  right  to  maintain 
the  action  was  questioned  because  of  Its  non- 
compliance with  the  enabling  statute,  but 
the  claim  was  held  untenable.  Confined  to 
the  actual  point  decided  and  before  the  court 
the  decision  Is  an  authority  here  for  the  re- 
spondent on  the  second  and  third  causes,  and 
is  not  an  authority  against  it  on  the  first,  be- 
cause the  question  Involved  was  not  before 
the  court. 

In  the  case  of  Railroad  v.  Telluride  Power 
Co.,  23  Utah,  22,  63  Pac.  995,  cited,  the  claim 
was  made  that  the  power  company,  a  Col- 
orado corporation,  was  not  organized  in  com- 
pliance with  the  laws  of  that  state,  and  had 
not  conferred  upon  it  the  power  to  acquire 
and  hold  the  subject-matter  of  the  litigation*, 
and  the  question  decided  vms  that  "a  cor- 
poration of  Colorado  coming  Into  this  state 
cannot  bring  with  it  powers  with  which  it 
Is  not  endowed  In  Colorada  It  can  only 
have  an  existence  under  the  express  laws  of 
the  state  where  It  Is  created,  and  can  exercise 
no  power  which  Is  not  granted  by  Its  charter 
or  some  legislative  act" 

The  case  of  Miller  ▼.  Ammon,  145  U.  8. 
421,  12  Sup.  Ct  884,  86  L.  Bd.  759,  cited.  In- 
volved the  validity  of  an  ordinance  and  the 
right  to  recover  for  liquor  sold  In  violation 
of  Its  terms.  But  as  was  well  said  In  that 
case,  "the  Uquor  traffic  Is  freighted  with  per 
U  to  the  goieral  waUareb  sad  the  necessity 
Digitized  by  VjOOQ  IC 
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of  careful  regulation  Is  universally  conceded." 
There  the  business  Itself  was  injurious  to 
health,  and  affected  morals  and  society,  and, 
because  of  those  evils,  it  was  legislated 
against  and  restricted.  Here  the  business 
was  not  only  Innocent,  but  was  in  aid  of  the 
necessities  of  life.  This  distinction,  well  rec- 
ognized In  most  cases,  has  In  some  not  been 
fully  observed,  and  may  account  for  some  of 
the  diversity  of  opinion  upon  this  question. 

The  case  of  Electric,  etc.,  Co.  v.  Perry  (C. 
C.)  75  Fed.  898,  cited,  is  somewhat  similar, 
for  there  the  corporation  brought  an  action 
against  the  chief  of  i)olice  and  constables  to 
restrain  them  from  interfering  with  its  busi- 
ness of  pool  selling  in  violation  of  law. 

The  case  of  Crefeld  Mills  v.  Goddard  (C.  C.) 
(59  Fed.  141,  cited,  was  upon  a  statute  which 
expressly  provided  that  any  foreign  corpora- 
tion doing  business  in  the  state  (New  Yorlc) 
without  complying  with  the  statute  "shall 
maintain  no  action  in  this  state  upon  any 
contract  made  by  it  in  this  state."  The 
difference  between  that  statute  and  ours 
is  readily  perceived.  Whenever  the  statute 
has  expressly  declared  that  the  contract  Is 
unenforceable,  that,  of  course,  is  the  end  of 
the  controversy.  Such  a  statute  is  self-con- 
struing, and  the  court  has  no  other  duty  than 
to  give  it  effect. 

The  case  of  Cooper  Mfg.  Co.  t.  Ferguson, 
113  U.  S.  727,  5  Sup.  Ct.  739,  28  L.  Ed.  1137, 
cited,  is  an  authority  for  the  respondent  so 
far  as  it  goes.  There,  the  noncomplylng 
foreign  corporation  made  a  contract  In  the 
state  of  Colorado  and  there  brought  an  ac- 
tion upon  the  contract.  Upon  the  questions 
being  raised  that  the  corporation  had  not 
the  right  to  maintain  the  action,  and  that 
its  contract  was  void  because  of  its  non- 
compliance with  the  enabling  statute,  it  was 
held  that  the  ccMitract  was  valid,  and  that  the 
corporation  had  the  right  to  maintain  Its 
action  thereon. 

The  cases  of  Cincinnati,  etc.,  Co.  v.  Rosen- 
thal, 55  III  85,  8  Am.  Rep.  626,  and  Thornc 
v.  Travelers'  Ins.  Co.,  80  Pa.  15,  21  Am.  Rep. 
89,  are  also  cited.  They  may  be  said  to 
support  the  decision,  especially  as  applied  to 
the  first  cause  of  action;  and  yet  there  are 
dissimilarities  when  the  difference  between 
executory  and  executed  contracts  and  statu- 
tory restrictions  of  a  particular  kind  of  busi- 
ness or  specified  things  are  considered.  In 
the  first  case  the  statute  provided  that  it 
should  not  be  lawful  for  any  agent  of  a 
foreign  Insurance  company  "to  directly  or  In- 
directly take  risks,  or  to  do  or  transact  any 
basiness  of  insurance  in  this  state"'  with- 
out first  procuring  a  certificate,  etc.  With- 
out complying  with  the  statute  the  agent  In- 
sured a  citizen  of  Illinois,  who  gave  his  prom- 
issory note  In  payment  of  premiums.  In  an 
action  on  the  note  by  the  company  It  was 
held  that  the  contract  was  void,  because  of 
the  doncompHance  with  the  statute.  The 
statute  was  directed  against  a  particular  kind 
of  business,  and  the  doing  of  specific  acts  and 


things  was  made  unlawful.  The  giving  of 
the  note  was  with  respect  to  these  specific 
things  denounced  by  the  statute.  It  will 
also  be  observed  that  there  the  contract  was 
executory  on  the  part  of  the  company  seek- 
ing to  enforce  It  Here  the  contract  was  ful- 
ly executed  on  the  part  of  the  plaintiff,  and 
the  consideration  thereof  accepted  and  re- 
tained by  the  defendant  Much  to  the  same 
effect  is  the  cited  Pennsylvania  case. 

The  cases  cited  from  Alabama  support  the 
decision;  but  these  cases  have  been  criticised. 
In  speaking  of  them,  and  other  like  cases, 
Mr.  Thompson,  In  his  Commentaries  on  the 
Law  of  Corporations  (volume  6,  {  7953),  says: 
"It  cannot  escape  attention  that  these  deci- 
sions ignore  the  distinction,  often  taken  by 
enlightened  courts  la  respect  to  the  validity 
of  contracts,  between  contracts  which  are 
merely  malum  prohibitum  and  contracts 
which  are  malum  in  se.  Such  decisions  put 
the  contracts  under  consideration,  although 
perfectly  innocent  and  meritorious  In  them- 
selves, on  the  footing  of  contracts  which  are 
essentially  criminal,  corrupt,  or  fraught  with 
moral  turpitude,  or  otherwise  opposed  to 
the  public  policy  of  the  state.  In  leveling 
such  contracts  to  this  ground,  and  in  allow- 
ing their  own  citizens  to  repudiate  them 
on  such  a  plea  while  keeping  the  ctmsidera- 
tlon,  the  courts  degrade  the  commercial 
morals  of  the  people,  encourage  general  dis- 
honesty, expel  capital  from  the  state,  and 
bring  Its  judiciary  Into  deserved  disrepute." 

8.  It  of  course  Is  conceded  that  there  Is  a 
conflict  of  authorities  upon  this  question,  and 
that  there  are  authorities  which  support  the 
decision,  especially  as  to  the  first  cause  of 
action.  There  are,  however,  certain  recog- 
nized principles  underlying  most  of  the  de- 
cisions. They  are:  That  by  the  law  of 
comity  among  nations  a  corporation  created 
by  one  sovereignty  is  permitted  to  make 
contracts  in  another  and  to  sue  in  its  courts, 
and  the  same  law  of  comity  prevails  among 
the  several  states  of  the  Unimi.  That  the 
state  may  prescribe  the  terms  and  condi- 
tions upon  which  a  foreign  corporation  may 
be  permitted  to  carry  on  its  business  within 
Its  borders.  When,  by  express  terms,  it  has 
been  declared  by  the  state,  or  where  such 
an  Intention  is  clearly  manifest  from  tlie 
language  used,  that  contracts,  made  within 
the  state  by  a  foreign  corporation  in  the 
course  of  businesB  within  the  meaning  of 
constitutional  and  statutory  provisions  with- 
out complying  therewith,  are  void  or  un- 
enforceable, and  no  action  can  be  maintained 
thereon  by  the  noncomplylng  corporation,  at 
least  so  long  as  such  nonoompliance  exists. 
Tliat  in  each  case  it  is  the  intention  of 
the  Legislature,  rather  than  the  letter  of 
the  statute,  which  controls.  The  question 
before  us  is  therefore  to  be  detennined  by 
ascertaining  the  meaning  of  the  statute  and 
the  Constitution,  and  by  determining  whether 
it  was  the  Intention  of  the  lawmakers  in 
effect  to  declare  void  contracts  made  in  the 
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state  by  foreign  noncomplying  coiporatlons. 
As  to  the  contracts  of  the  second  and  third 
causes  of  action,  the  solution  Is  not  difficult ; 
for  the  taking  of  the  assignments  or  the 
bringing  of  an  action  on  the  assigned  claims 
was  not  "doing  business"  within  the  meaning 
of  the  constitutional  or  statutory  provisions. 
Tlie  business  conducted  by  respondent,  as 
alleged  in  the  answer,  was  that  of  buying, 
selling,  and  retnlllug  fish,  game,  and  poultry. 
It  is  not  alleged  that  tlie  claims  or  the 
assignments  had  any  connection  therewith. 
So  far  as  made  to  appear,  they  were  wholly 
Independent  thereof.  Of  course.  If  respondent 
had  been  engaged  in  the  business  of  buying 
claims,  or  In  the  collection  business,  and 
the  assignments  were  had  In  pursuance  there- 
of. It  would  be  dlfTerent.  The  words  "doing 
business,"  as  used  In  these  provisions,  refer 
to  a  general  transaction  of  business,  and 
not  to  an  Isolated  transaction,  or  to  single, 
or  wholly  collateral  acts.  The  statute  ob- 
viously relates  to  some  regular  or  customary 
business.  Barse  Lire  Stock  Co.  v.  Range 
Valley  Stock  Co.,  16  Utah,  50,  50  Pac.  630; 
Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727, 
6  Sup.  Ct  739,  28  L.  Ed.  1137;  Colo.  Iron 
VTks.  V.  Sierra  Grande  Min.  Co.,  15  Colo. 
499,  25  Pac.  325,  22  Am.  St.  Rep.  433;  Flors- 
helni  Bros.  Dry  Gds.  Co.  v.  Lester,  60  Ark. 
120,  29  S.  W.  34,  27  L.  R.  A.  605,  46  Am. 
St.  Rep.  162;  Gilchrist  ▼.  Helena,  etc.,  Co. 
(C.  C.)  47  Fed.  .593;  Elliott,  Prlv.  Corp. 
(3d  Ed.)  p.  271,  and  cases.  Note  to  Cone 
Export  &  Comml.sslon  Co.  t.  Poole,  24  L. 
R.  A.  280.  The  taking  of  the  assignments 
and  the  bringing  suit  thereon  by  the  re- 
spondent, being  wholly  '  Independent  of  Its 
business,  renders  the  transaction  the  same 
as  though  a  foreign  corporation  had  acquired 
claims  by  assignment  without  the  state  and 
brought  suit  thereon,  or  as  of  any  uoncom- 
plylng  foreign  corporation's  making  a  con- 
tract within  the  state  Involving  Isolated  trans- 
actions or  single  acts,  and  maintaining  an 
action  thereon.  As  to  such  matter,  the  fore- 
going authorities  demonstrate  that  it  is  not 
"doing  business"  within  the  meaning  of  like 
statutes. 

Whether  the  contract  relating  to  the  first 
cause  of  action  Is  void  or  unenforceable  by 
respondent  presents  a  qnestion  which  is  more 
difficult ;  but  the  decided  weight  of  authority 
and  the  trend  of  later  cases  are  to  the  efTect 
"that  the  failure  of  the  foreign  corporation 
to  comply  vrith  the  domestic  statutes  pre- 
scribing the  conditions  upon  which  It  shall 
be  permitted  to  do  bnainess  within  the  state 
does  not  render  Its  contracts  made  therein 
Told  and  nonenforoeable.  or  prevent  It  from 
maintaining  an  action  against  the  domestic 
citizen  thereon,  unless  the  statute  so  states  in 
express  language."  6  Thomp.  Com.  L.  of  Corp. 
t  7057.  and  cases.  Unless  such  an  intention 
Is  clearly  expressed  In  the  statute  the  courts 
win  not  bold  such  contracts  void  or  nonen- 
forceable.  They  will  not  do  so  by  implica- 
tion from  loose  and  Indefinite  language.  The 
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primary  object  and  evident  purpose  of  the 
statute  are  to  subject  foreign  corporations 
to  the  jurisdiction  of  our  courts,  to  the  in- 
spection and  supervision  of  the  officers  of 
our  state,  and  to  acquaint  them  and  the 
citizens  dealing  with  the  corporation  of  its 
nature  and  powers.  They  are  not  to  Invali- 
date acts  or  contracts  of  such  noncomplylng 
coriwrations,  nor  to  afford  the  citizen  of  the 
state  an  opportunity  to  avoid  his  contracts 
made  with  it,  nor  is  the  nulliflcatlon  of  his 
contract  or  of  acts  done  in  pursuance  thereof 
the  remedy  for  the  violation  of  the  statute. 
The  state  Is  authorized  to  enforce  the  statute, 
and  may  do  so  by  proper  proceedings  on 
its  behalf.  Sections  3610  and  3611,  Rev.  St. 
1898.  That,  together  with  the  penalty  im- 
posed for  Its  violation,  no  doubt  was  'deemed 
sufficient  by  the  Legislature  to  accomplish 
the  purpose  of  the  statute,  and  it  is  not 
for  the  judiciary  at  the  Instance  or  for  the 
benefit  of  private  parties  to  inflict  the  ad- 
ditional and  harsh  penalty  of  forfeiture  by 
striking  down  contracts  and  acts  not  evil 
In  themselves,  eRi»eclally  when,  as  here,  the 
contract  had  been  fully  executed  on  the  part 
of  the  corporation,  and  the  consideration 
thereof  accepted  and  retained  by  the  cltlwn. 
The  following  authorities  fully  sustain  us: 
2  Morawetz,  Prlv.  Corp.  (2d  Bd.)  §  665;  6 
Thomp.  Coin.  L.  of  Corp.  7957 ;  Taylor,  Prlv. 
Corp.  (3d  Ed.)  S  401;  Elliott,  Prlv.  Corp. 
(M  Bd.)  SS  2(!8.  269;  Nat.  Bank  v.  Matthews, 
98  U.  S.  621,  25  L.  Ed.  188;  Frltts  v.  Palmer, 
132  tr.  8.  282,  10  Sup.  Ct.  93,  S3  L.  Bd. 
317;  Bedford  v.  Eastern,  etc..  Loan  Ass'n, 
181  tl.  8.  227.  21  Sup.  Ct  597,  45  L.  Bd. 
8.34:  Blodgett  v.  Lanyon  Zinc  Co.,  120  Fed. 
89.3,  58  C.  C.  A.  79;  Caesar  v.  Capell   (C.  C.) 

83  Fed.  403;  Washburn  Mill  Co.  v.  Bartlett,  3 
N.  D.  138.  54  N.  W.  544;  Klndel  v.  Litho- 
graphing Co.,  1»  Colo.  810,  85  Pac.  538,  24 
L.  R.  A.  311;  Wright  v.  Lee,  4  S.  D.  237, 
.55  N.  W.  931 ;  Toledo  Tie  &  Lumber  Co.  v. 
Thomas,  33  W.  Va.  506,  11  S.  B.  37.  25  Am. 
St.  Rep.  025;  Dearborn  Foundry  Co.  v.  Au- 
gustine, 5  Wash.  67.  31  Pac.  327 ;  Fire  Engine 
Co.  V.  Town  of  Mt.  Vernon,  9  Wash.  142, 
.37  Pac.  287.  38  Pac.  80;  Tabor  et  al.  v. 
Goss  &  Phillips  Mfg.  Co.,  11  Colo.  419,  18 
Pac.  .537;  Tolerton  &  Stetson  Co.  v.  Barck, 

84  Minn.  497,  88  N.  W.  19;  Larned  v.  An- 
drews, 106  Mass.  435,  8  Am.  Rep.  .346;  Hart- 
ford Ins.  Co.  V.  Mathews,  102  Mass.  221 ; 
Vermont  Loan  &  Trust  Co.  v.  Hoffman,  5 
Idaho,  370.  40  P.ic.  314,  37  L.  R.  A.  509, 
95  Am.  St.  Rep.  186;  Mandlebnum  v.  Grego- 
vlch,  17  Nev.  87,  28  Pac.  121,  45  Am.  Rep. 
433. 

In  view  of  the  foregoing  authorities  it 
is  not  reasonable  to  presume  that  the  Legis- 
lature IntendiKl  to  make  void  and  unenforce- 
able contracts  like,  these  under  considera- 
tion. It  is  claimed,  however,  that  the  re- 
spondent was  procluded  from  et  all  contract- 
ing In  this  state,  whether  on  a  single  trans- 
action or  In  course  .of  Its  general  business, 
and  was  forbidden  from  suing  on  such  a  con- 
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tract  becaoM  of  th«  pPOTlslon,  "Any  such 
corpoTEtlon  failing  to  comply  wltb  tbe  pro- 
▼lalons  of  the  foregoing  section  shall  not 
be  entitled  to  tbe  benefits  of  the  laws  of 
this  state  relating  to  corporations."  We 
hare  already  abowa,  aa  to  the  second  and 
third  causes  of  action,  the  matter  alleged 
did  not  constitute  "doing  business,"  within 
the  meaning  of  the  statute,  hence  they  are 
not  affected  by  the  clause  referred  to.  To 
say  that  the  clause  rendered  the  contract 
of  the  first  cause  of  action  Toid,  and  for- 
bade respondent's  suing  thereon,  we  are 
obliged  to  do  so  by  implication  from  loose 
and  uncertain  language.  Because  of  its  non- 
compliance with  tbe  statute,  to  say  that 
tbe  respondent  sliall  not  have  the  "bene- 
fit" to  make  a  contract,  or  to  sue  in  the 
courts  of  this  state,  is  a  meaningless  expres- 
sion. These  things  are  not  "benefits."  The 
making  of  a  contract  involres  power  and 
capacity;  suing  thereon,  a  right  Unless 
a  very  unsatisfactory  and  loose  definition 
Is  given  the  word  "benefits,"  these  things  can- 
not be  embraced  within  it  Whether  the  re- 
spondent had  the  power  and  capacity  to 
contract  is  dependent  upon  its  charter  or 
the  legislatiye  act  creating  It  To  construe 
this  clause  to  mean  that  a  noncomplylng 
foreign  corporation  cannot  sne  in  our  courts 
Is  to  deny  such  right  to  all  such  corpora- 
tions, whether  the  contract  was  made  here 
or  elsewhere;  in  this  case,  whether  the 
goods  were  sold  without  the  state  or  sold 
within  it  Surely  such  consequences  were 
not  contemplated  by  the  Legrlslature,  and, 
if  so,  it  would  have  been  against  the  express 
provisions  of  the  Constitution  giving  the 
right  to  all  corporations,  withont  condition 
or  limitation,  to  sue  in  our  courts.  It  is 
somewhat  difficult  to  understand  Just  wliat 
the  Legislature  intended  by  the  said  clause, 
but  it  is  quite  clear  no  such  consequences 
as  these  were  Intended. 

Beference  to  the  history  of  legislation 
upon  this  subject  will,  to  some  extent  ac- 
count for  tbe  use  of  the  term  "benefits" 
In  tbe  statute.  The  territorial  law  (section 
2293,  Comp.  Laws  1888)  was:  "Any  such 
corporation  failing  to  comply  with  the  pro- 
visions of  this  section,  shall  not  be  entitled 
to  the  benefits  of  the  laws  of  this  territory, 
limiting  the  time  for  the  commencement  of 
civil  actions."  In  this  connection  the  use  of 
the  word  "benefits"  was  appropriate  and 
expressed  sense.  After  statehood  (Sees. 
Laws  1890,  p.  308,  c.  87),  this  particular 
Clause  was  amended  by  changing  the  expres- 
sion "of  tbe  laws  of  this  territory  limiting 
tbe  time  for  the  commencement  in  civil  ac- 
tions" to  that  "of  tbe  laws  of  the  state  relat- 
ing to  corporations."  When  nsed  in  this 
connection  the  word  "l)eneflts"  renders  tbe 
meaning  incongruous  and  obscure.  Wltb 
such  amendment  the  law  waa  inserted  in  the 
Bevlsed  Statutes  of  1898.  Looking  at  the 
statute  relating  to  corporations  we  find  a 


chapter  on  general  Incoiporatloa,  prescribing 
the  nature  of  articles  of  agreement  powers 
of  tbe  corporation,  including  those  to  contract 
and  to  sue  and  be  sued,  powers  and  duties  of 
oflJcers  relating  to  stock,  stodcholders,  and 
meetings,  amendments,  etc.,  corporations  not 
for  jKcunlary  profit  the  sections  relating 
to  foreign  corporations  above  quoted;  a 
chapter  on  assessments;  one  on  banking 
corporations  and  banks;  one  on  building 
and  loan  associations;  one  on  loan,  trust 
and  guaranty  associations ;  and  one  on  raYl- 
road  corporations.  Ail  these  relate  to  tbe 
manner  of  incorporating,  to  prescribing  pow- 
ers and  duties,  and  imposing  conditions  and 
restrictions  and  the  like;  but  nowhere  ia 
there  found  anything  with  reference  to  bene- 
fits, unless  It  can  be  said  the  whole  and 
every  part  of  tbe  title  is  embraced  and  meant 
to  l>e  within  the  term.  To  give  It  such  a 
meaning  leads  to  the  conclusion  that  a  for- 
eign corporation  cannot  sue  a  citizen  of  this 
state  in  our  courts  on  a  contract  made  or 
obligation  Incurred  wholly  without  the  state 
without  first  complying  with  the  enabling 
statute.  To  say  It  may  maintain  such  an 
action,  but  may  not  maintain  an  action 
on  a  contract  made  by  It  within  the 
state,  is  to  make  a  distinction  not  made  by 
the  statute,  if  the  word  "benefits"  is  to  be 
given  the  meaning  contended  for.  If  suing 
is  a  "benefit"  and  the  right  to  sue  at  all 
Is  denied  to  ail  noncomplying  foreign  cor- 
porations, why  say  they  may  sue  on  a  con- 
tract made  or  obligation  incurred  wholly 
without  the  state,  but  may  not  do  so  if  it  is 
made  or  incurred  within  the  state?  To  say 
It  does  not  mean  to  restrict  the  right  to  sue, 
but  does  mean  that  such  a  corporation  can- 
not make  a  valid  contract  within  the  state, 
why  single  that  out  from  all  the  many 
other  provisions  of  the  title,  or  why  exclude 
the  one  relating  to  "sue  and  be  sued?"  The 
difficulty  is,  we  are  dealing  with  a  common 
term,  "tieneflts,"  which  does  not  properly 
descrll>e  or  embrace  the  things  being  con- 
sidered, the  power  of  contracting  and  the 
right  of  suing,  and  thus  we  are  whirled 
Into  obscurity. 

If  the  Legislature  Intended  to  deny  non- 
complying  foreign  corporations  tbe  power 
or  capacity  to  contract  in  this  state,  or  to 
deny  them  the  right  to  maintain  an  action 
In  our  courts  upon  contracta  growing  out 
of  business  conducted  by  them  In  this  state, 
it  well  could  have  said  so  in  terms  of  no 
imcertaln  meaning,  and  should  not  have 
left  it  to  conjecture  and  speculation.  Until 
the  Legislature  has  expressed  such  an  inten- 
tion in  clear  and  express  terms,  or  until 
snch  an  intention  is  otherwise  clearly  mani- 
fested, we  may  well  presume  no  snch  con- 
sequences were  Intended;  and  we  are  neither 
authorized  nor  disposed  to  Ingraft  them  upon 
a  statute  of  snch  doubtfnl  language  and 
elastic  meaning  as  is  the  clause  referred  toi 
TiM  authorities  all  recognise  tliat  the  pur- 
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pose  of  these  constituHonal  and  statutory 
provisions  Is  not  designed  or  Intended  as  a 
prohibition  upon  foreign  corporations  to 
contract  in  the  state,  to  the  extent  of  de- 
claring such  contracts  void  and  nonenforce- 
able.  Until  the  Legislature  shall  do  so,  we 
are  unwilling  to  give  the  citizen  the  right  to 
discharge  an  Innocent  contract  made  by  blm 
with  a  noncomplying  corporation  and  to 
avoid  his  obligation  thereon  or  to  prohibit 
Its  enforcement,  esi)eclally  when,  as  here, 
the  contract  on  the  part  of  the  corporation 
Is  fully  executed  and  the  citizen  has  received 
and  retained  the  consideration  thereof,  mere- 
ly upon  the  ground  that  the  corporati<m 
failed  to  perform  "a  duty  that  it  owed  to 
the  state  at  large,  but  the  nonperformance 
of  which  In  no  manner  prejudiced  him." 
Washburn  Mill  Co.  t.  Bartiett,  supra. 

It  has  been  said,  and  Is  often  expressed 
In  the  cases,  that  a  contract  made  in  viola- 
tion of  law,  or  made  to  do  an  act  express- 
ly forbidden  by  a  statute.  Is  void,  and  can- 
not be  enforced.  This  Is  true,  whether  the 
act  is  forbidden  because  of  an  attached 
penalty,  or  because  otherwise  forbidden  by 
clear  terms  of  the  statute.  These  principles 
of  law  are  conceded,  "but  In  determining 
the  purpose  of  the  enactment  courts  consid- 
er the  nature  of  the  forbidden  act,  for  the 
very  obvious  reason  that  when  such  act  Is 
Immoral  or  criminal  In  Its  nature,  or  danger- 
ous to  life,  health,  or  property,  the  presump- 
tion must  prevail  that  legislative  wisdom 
Intended  to  stamp  It  out;  while,  if  the  act 
be  innocent  in  itself  and  In  Its  consequences, 
no  such  presumption  necessarily  arises."  Wash- 
burn Mill  Co.  V.  Bartiett,  supra.  Notwithstand- 
ing these  general  principles,  it  Is  also  true 
"that  If  It  Is  manifest  from  the  language  of 
the  statute,  or  from  its  subject-matter  and  the 
plain  Intent  of  It,  that  the  act  was  not  to 
be  made  void,  but  only  to  punish  the  person 
doing  It  with  the  penalty  prescribed,  It  Is 
equally  clear  that  the  courts  would  readily 
construe  the  statute  in  accordance  with  Its 
language  and  its  plain  intent.  We  are,  there- 
fore, brought  to  the  true  test,  which  Is  that 
while,  as  a  general  rule,  a  penalty  implies 
a  prohibition,  yet  the  courts  will  always 
look  to  the  language  of  the  statute,  the 
subject-matter  of  it,  tbe  wrong  or  evil  which 
It  seelcs  to  remedy  or  prevent,  and  the  pur- 
pose sought  to  be  accomplished  in  its  enact- 
ment; and  if,  from  all  these.  It  is  manifest 
that  it  was  not  intended  to  imply  a  pro- 
hibition or  to  render  the  prohibited  act  void, 
the  courts  will  so  hold  and  construe  the 
statute  accordingly."  Pangborn  v.  Westlake, 
36  Iowa,  54(5. 

Considering  the  purpose  and  object  of  the 
enactment  of  the  statute  as  heretofore  ob- 
served. It  Is  quite  clear  that  the  Legislature 
did  not  Intend  to  render  void  and  unenforce- 
able the  contracts  under  consideration. 
Where,  as  here,  the  contract  itself  being  in- 
nocent and  concerning  a  subject-matter  It- 
self harmless  and  lawful,  and  being  fully 


■  executed  upon  the  part  of  tlie  corporation, 
and  the  consideration  thereof  retained  by 
the  citizen,  he  will  not  now  be  heard  to 
defend  against  Its  enforcement,  and  be  per- 
mitted to  nullify  his  just  obligation  with 
respect  to  It,  solely  upon  the  plea  of  the  non- 
compliance of  the  corporation  with  the  en- 
abling statute.  No  court  has  gone  to  any 
greater  extent  than  have  the  courts  of 
Alabama  in  holding  contracts  of  noncomply- 
ing corporations  void,  yet  that  court  re- 
fused to  entertain  the  defense  when  the  con- 
tract was  fully  executed  upon  the  part  of  the 
corporation.  It  was  said:  "If  the  contract 
were  executory,  and  it  were  shown  the  com- 
pany had  failed  to  comply  with  the  require- 
ments of  the  section  of  the  Code  above  re- 
ferred to,  there  could  be  no  question  but 
that,  under  our  adjudications,  there  could  be 
no  recovery  on  the  notes.  But  plaintiff,  how- 
ever, testified  to  a  state  of  facts  which.  If 
true,  takes  these  notes  out  from  the  Influence 
of  those  decisions,  and  places  them  \m- 
der  the  influence  of  others  which  hold  that, 
where  the  contract  has  been  executed,  there 
can  be  no  relief  granted,  because  the  trans- 
action originated  with  a  foreign  company. 
Which  had  not  complied  with  our  laws." 
Russell  V.  Jones,  101  Ala.  261,  13  South.  145. 
When  due  regard  was  given  to  the  distinction 
between  executory  and  executed  contracts, 
and  to  the  difference  between  contracts  when 
relating  to  things  or  acts  themselves  unlaw- 
ful, or  Immoral,  or  opposed  to  public  iwlicy, 
or  to  a  particular  kind  of  business,  or  to 
specific  things  or  acts  restricted  or  forbid- 
den by  statute,  and  when  relating  to  things 
or  acts  Innocent  and  lawful  within  them- 
selves, much  of  the  apparent  conflict  among 
the  decisions  disappears. 

Our  conclusion,  therefore,  is  that  the  court 
below  properly  sustained  the  demurrer;  that 
the  order  of  this  court,  made  in  the  former 
opinion,  reversing  the  judgment  below,  is 
vacated;  and  that  the  judgment  of  the  court 
below  should  be,  and  hereby  is,  affirmed, 
with  costs. 

Mccarty,  J.,  concurs. 

BARTCH,  C.  J.  (dissenting).  I  cannot 
concur  with  the  majority  In  overruling  the 
former  decision  of  this  court  on  the  rehear- 
ing. After  further  careful  consideration  oi. 
this  sul)ject  I  am  convinced  that  the  princi- 
ples adopted  and  announced  In  the  former 
opinion  are  not  only  strictly  In  harmony  with 
the  mandatory  and  prohibitory  character  of 
our  constitutional  and  statutory  provisions, 
but  also  in  strict  conformity  with  the  policy 
of  our  laws,  which  is  that  foreign  corpora- 
tions shall  not  be  permitted  "to  transact 
business  within  the  state  on  conditions  more 
favorable  than  those  prescribed  by  law  for 
similar  corporations  organized  under  the 
laws  of  this  state."  Const,  art.  12,  $  6. 
Under  this  opinion  of  the  majority,  it  is 
manifest  that  foreign  corporations,  or  Individ- 
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nalB  through  foreign  corporations,  hare  ad- 
vantages In  the  state  which  domestic  corpo- 
rations, or  citizens  desiring  to  transact  busi- 
ness through  domestic  corporations,  do  not 
possess.  For  Instance,  suppose  an  aggrega- 
tion of  individuals,  citizens  of  this  state, 
desiring  to  conduct  and  transact  a  certain  line 
of  business  within  our  borders^  and  for  that 
purpose,  would  enter  into  and  adopt  articles 
of  agreement  and  by-laws,  and  form  an 
organization,  but  would  not  file  In  the  proper 
offices  any  copy  of  such  articles  of  agreement 
and  by-laws,  or  obtain  any  certificate  of 
incorporation  from  the  proper  officer,  and 
would  not  pay  to  such  officer  any  of  the  fees 
exacted  by  the  state  as  a  condition  precedent 
to. authorization  for.  the  transaction  of  corpo- 
rate business;  could  It  be  contended  for  a 
moment  that  such  an  association  of  individ- 
uals would  have  constituted  itself  a  legal 
entity  entitled  to .  the  benefits  of  our  laws 
relating  to  corporations?  Would  not  such  an 
entity,  In  an  attempt  to  enforce  its  contracts 
in  the  courts,  be  regarded  as  at  most  but  a 
partnership,  without  any  rights  and  privi- 
leges as  a  corporate  body?  Surely  the  courts 
could  not  recognize  such  an  association  as  a 
corporation,  so  long  as  it  persisted  In  violat- 
ing the  laws,  nor  until  it  bad  compiled  with 
the  corporate  laws.  And  yet,  under  the  de- 
cision on  this  rehearing,  if  the  same  numlier 
of  individuals  come  to  this  state,  styled  a 
foreign  corporation,  they  in  effect  at  once 
become  a  corporate  entity,  endowed  with 
all  the  rights  and  privileges  of  a  corpora- 
tion, and  entitled  to  the  benefits  of  our  cor- 
porate laws,  and  can  open  up  a  regular 
place  of  business  and  carry  on  business  with- 
out filing  any  evidence  of  existence  as  a 
legal  entity  in  any  office  in  this  state,  or 
designating  any  person  on  whom  process  can 
be  served,  and  without  paying  any  fees  Im- 
posed by  the  state  as  a  condition  precedent 
to  the  conducting  and  carrying  on  of  business 
— such  fees  as  are  required  to  be  paid  by 
corporations  to  aid  in  defraying  the  expenses 
of  the  government,  whose  protection  both 
classes  of  corporations  alike  invoke  while 
engaged  in  business  here.  It  is  clear,  there- 
fore, that  a  foreign  corporation  can  obtain 
benefits  and  advantages  over  domestic  corpo- 
rations by  a  violation  of  our  laws,  and  thus 
can  establish  and  transact  business  on  more 
favorable  terms  than  can  corporations  which 
are  organized  under  and  comply  with  the 
laws  of  this  state.  This  places  persons  who 
violate  the  law  upon  more  favorable  footing 
than  those  who  obey  its  mandates.  Such  is 
the  sequence  from  the  strange  and  strained 
construction  of  the  majority  placed  upon  the 
perspicuous  language  employ^JU  by  our  law- 
makers. 

Notwithstanding  that  in  the  majority 
opinion  much  space  is  devoted  in  an  effort 
to  render  meaningless,  loose,  and  uncertain 
the  statutory  provision,  "any  such  corpora- 
tion falling  to  comply  with  the  provisions 
of  the  foregoing  section  shall  not  be  entitled 


to  the  benefits  of  the  laws  of  this  state  re- 
lating to  corporations"  (section  352,  Bev.  St 
1808),  it  does  not  seem  difficult  to  compre- 
hend its  meaning.  It  is  clear  in  thought 
and  to  the  understanding.  The  words  em- 
ployed are  plain  and  simple,  and  in  inter- 
pretation, under  familiar  rules  of  construc- 
tion, ought  to  be  given  the  sense  In  which 
they  are  ordinarily  used  and  understood  in 
common  parlance,  and  not  be  made  to  apply 
to,  or  be  confused  with,  a  state  of  things  to 
which  they  have  no  reference,  and  which  was 
manifestly  not  In  the  mind  of  the  Legislature 
at  the  time  of  the  enactment  Nor  does  it 
seem  difficult  to  comprehend  the  meaning  of 
the  word  "benefits,"  as  used  in  the  quotation. 
I  apprehend  that  ordinarily,  when  we  speak 
of  benefits  to  us,  we  mean  and  refer  to  what 
Is  advantageous  to  us — whatever  promotes 
our  prosperity, .  happiness,  or  enhances  the 
value  of  our  property,  or  property  rights, 
or  rights  as  citizens,  as  contradistinguished 
from  what  is  injurious.  So,  when  we  speak 
of  "benefits,"  with  reference  to  laws  relating 
to  corporations,  we  mean  the  advantages 
which  accrue  from  the  right  to  Invoke  and 
enforce,  through  proper  tribunals,  such  laws 
as  a  means  to  promote  the  prosperity  of 
corporations.  Kow,  certainly,  the  right  to 
sue  in  our  courts  Is  a  benefit  or  advantage 
to  a  corporation  doing  business  within  our 
borders,  the  opinion  of  the  majority  to  the 
contrary  notwithstanding,  because  it  enables 
It  to  enforce  Its  contracts  and  Is  thus  con- 
ducive to  Its  prosperity.  So,  likewise,  is  the 
right  to  make  contracts  within  the  state 
which  may  be  enforced  here.  These  are 
instances  of  benefits  or  advantages,  and  are 
unquestionably,  as  Is  apparent  from  the  con- 
text of  the  statute,  included  within  the  mean- 
ing of  the  term  "benefits"  as  employed  in 
the  statute;  but  a  foreign  corporation  has 
no  inherent  right  to  them,  for,  in  the  very 
nature  of  things,  no  state  Is  compelled  to  con- 
fer benefits  upon  a  creature  of  a  foreign 
state  or  country,  and  hence,  If  another  state 
confers  benefits  upon  such  a  creature,  it 
may  do  so  upon  such  terms  and  conditions 
as  it  chooses.  When,  therefore,  the  state, 
through  its  Constitution  and  statutes,  says 
that  no  foreign  corporation  shall  be  entitled 
to  the  benefits  of  our  corporate  laws  if  such 
corporation  has  failed  to  comply  with  certain 
specific  provisions  of  our  laws,  It  means  that 
it  shall  not  be  entitled,  among  other  things, 
to  sue  in  our  courts  upon  its  contracts  made 
in  opposition  to  law,  or  contracts  made  while 
carrying  on  business  within  the  state  with- 
out a  compliance  with  certain  prescribed 
preoetlent  conditions,  and  In  violation  of  our 
laws. 

This  is  a  logical  sequence  from  the  Con- 
stitution Itself,  which.  In  article  12,  {  9. 
says:  "'So  corporation  shall  do  business  in 
this  state,  without  having  one  or  more  places 
of  business,  with  an  authorized  agent  or 
agents,  upon  whom  process  may  be  served; 
nor  without  first  filing  a  certified  copy  of  its 
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articles  of  Incorporation  with  the  Secretary 
of  State."  These  proTlsiona  are  mandatory 
and  prohibitory,  not  only  in  form  but  by  ex- 
press provision  of  the  same  Instrument, 
where,  in  article  1.  f  26,  It  declares:  "The 
provisions  of  this  Constitution  are  manda- 
tory and  prohibitory,  unless  by  express  words 
they  are  declared  to  be  otherwise."  The  pro- 
visions under  consideration  are  not  declared 
to  be  othei-wiaek  So,  the  legislative  enact- 
ments in  question  are  mandatory  and  pro- 
hibitory In  form  and  as  apiiears  from  the 
context  When  the  statutory  provision 
above  quoted  is  read  in  connection  with  the 
preceding  section  (section  351,  Rev.  St.  1808), 
and  other  provisions  of  the  laws,  constitu- 
tional and  statutory,  upon  this  subject,  there 
will  readily  be  perceived  an  obvious  Inten- 
tion on  the  part  of  the  Constitution  and  law 
nialcers  to  compel  a  compliance  with  our  laws 
by  foreign  corporations,  the  same  as  is  re- 
quired by  domestic  corporations,  before  estab- 
lishing and  conducting  any  kind  of  a  busi- 
ness within  this  state  In  a  cori>orate  cai)acity. 
It  is  useless,  therefore,  to  obscure  and  con- 
fuse this  case,  where  the  foreign  corporation 
had  in  fact  located  within  our  borders,  secur- 
ed a  place  of  business,  had  established  and 
was  actually  conducting  its  business,  when, 
in  the  regular  course  of  Its  business,  the 
transactions  in  controversy  tool£  place,  with 
a  case  of  a  single  transaction,  or  a  number 
of  single  transactions,  by  a  foreign  corpora- 
tion which  never  located  here,  never  estab- 
lished a  place  of  business  here,  and  never 
conducted  any  continuing  business  here.  No 
one  contends  that  a  single  transaction  made 
by  a  citizen  of  this  state  with  a  foreign  cor- 
poration through  its  foreign  ofBce  or  place  of 
business  is  not  binding  upon  the  partlos 
without  the  corporation  previously  filing  its 
articles  here  and  paying  the  fees.  Such  a 
transaction,  if  otherwise  valid,  would  be  en- 
forced by  the  comity  of  the  state.  This,  how- 
ever, is  not  a  question  of  a  single  transaction, 
and  therefore,  In  disposing  of  this  case,  an 
argument  based  on  the  case  of  a  single  trans- 
action or  a  number  of  single  transactions 
serves,  lilce  the  wandering  meteor,  but  to 
mystify  and  mislead. 

Nor  is  it  material  that  several  of  the  trans- 
actions In  controversy  consisted  of  assign- 
ments of  claims,  since  such  assignments  were 
made  In  tlie  course  of  tlie  business  which 
was  being  conducted  in  violation  of  law.  In 
the  present  prevailing  opinion  it  is  said; 
"The  state  is  authorized  to  enforce  the  stat- 
ute, and  may  do  so  by  proper  proceedings  on 
Its  behalf.  Sections  .3010  and  3G11,  Rev. 
St.  IS.'W."  But  no  "proper  proceedings"  for 
the  state  to  pursue  are  pointed  out,  sections 
3C10  and  3611,  cited  by  the  majority,  ap- 
plying only  to  corporations  orpantzed  un- 
der the  laws  of  this  state,  and  the 
remedy  or  penalty  prescribed  by  statute 
against  the  offending  foreign  corporation  is 
.that.  If  it  fails  to  comply  with  the  condi- 
tions precedent  to  Its  doing  bU8ine«s  here,  it 
shall  not  be  entitled  to  the  benefits  of  our 


corporate  laws.  But  this  court  now  In  effect 
says  that  notwithstanding  such  a  corpora- 
tion carries  on  and  transacts  business  In 
violation  of  our  laws,  it  shall  be  entitled  to 
the  benefits  of  our  corporate  laws.  How, 
then,  can  the  state  enforce  the  statute?  The 
other  penalties  of  the  statute  are  prescribed 
simply  against  the  j)erson  acting  as  agent  In 
the  unlawful  conduct  of  business,  and  do 
not  affect  the  corporation  Itself.  The  fact 
Is  that  this  decision  appears  to  me  much  more 
Indicative  of  concern  about  the  promotion 
of  the  material  interests  of  a  foreign  law- 
defying  institution  than  about  equal  Justice 
to  a  domestic  corporation,  or  to  our  own 
citizens,  who  are  thereby  left  practically 
Without  a  remedy  to  enforce.  In  our  own 
courts,  their  claims  against  such  a  corpora- 
tion while  thus  unlawfully  transacting  busi- 
ness in  competition  with  those  who  obey  the 
laws,  and  while  receiving  the  protection  of 
the  state  goverment  without  contributing 
to  Its  burdens;  for,  under  the  decision,  such 
■a  corporation,  It  seems.  Is  not  even  required 
to  aitpoint  an  agent  in  this  state  ntmn  whom 
process  can  be  ser\-ed.  Every  principle  of 
Justice  and  fair  dealing  demands  that  the 
laws  of  the  state  be  obeyed  alike  by  foreign 
and  domestic  corporations,  and  this  I  con- 
ceive to  b6  embraced  within  the  mandates  of 
onr  Constitution  and  statutes. 
.  My  Brethren  have  attempted  to  distin- 
guish the  cases  cited  in  the  former  opinion 
of  this  court,  but  in  doing  eo  they  have  lost 
Bight  of  the  mandatory  and  prohibitory  char- 
acter of  our  laws,  as  compared  with  the  laws 
of  the  states  uix>n  whose  decisions  they  rely, 
and  also  of  the  distinction,  in  this  class  of  stat- 
utes, between  provisions  which  are  merely 
disabling,  and  those  which  are  prohibitory 
and  mandatory,  as  are  ours.  On  this  point 
Mr.  Si)elling,  in  bis  valuable  work  on  Private 
Corporations  (section  89),  says:  "The  effect 
of  statutes  imposing  conditions  precedent 
upon  tlie  contracts  of  foreign  corporations 
made  without  compliance  with  the  conditions 
imposed  Is  a  question  ui)on  which  litigation 
frequently  arises.  There  is  a  distinction 
In  this  respect  between  disabling  and  pro- 
hibitory provisions.  In  the  case  of  the  form- 
er the  validity  of  their  acts  and  contracts 
cannot  be  collaterally  attacked.  The  state 
alone  can  object.  If,  however,  the  language 
of  the  constitutional  provision  or  statute  be 
clearly  prohibitory,  or  If  it  impose  a  penalty 
for  violations,  then  contracts  made  without 
previous  compliance  with  the  conditions  im- 
posed are  void  and  unenforceable  by  the  cor- 
poration, whether  expressly  declared  to  be 
so  or  not  "It  is  well  settled  that  the  cor- 
poration cannot  itself  take  advantage  of  its 
noncompliance  with  such  conditions."  This 
statement  of  the  law,  by  the  learned  author, 
has  the  support  of  an  abundance  of  the  high- 
est authority,  as  may  be  observed  from  an 
examination  of  the  cases  cited  in  support  of 
it  Nor,  In  order  to  enforce  a  compliance 
with  the  laws,  is  It  necessary  for  the  Legis- 
lature to  say  In  express  terms  that  contracts 
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made  in  violation  of  law  are  void  and  unen- 
torcenble  by  the  offeudlng  corporation.  The 
IcgiKlatlve  prohibition  itself  renders  tbeui  so. 
"Where  a  statute  expressly  declares  that  cer- 
tain kinds  of  contracts  shall  be  void,  there  Is 
then  no  doubt  of  the  legislative  Intention,  and 
an  agreement  of  the  kind  voided  by  statute 
is  unlawful.  The  same  is  true  where  the 
contract  is  in  violation  of  a  statute,  although 
not  therein  expressly  declared  to  be  void.  It 
is  immaterial  vrbether  the  thing  forbidden 
is  malum  in  se  or  merely  malum  prohibitum. 
A  statute  prohibiting  the  making  of  contracts 
except  In  a  certain  manner  Ipso  facto  makes 
them  void  if  made  in  any  other  way."  9 
Cyc.  475. 

The  Supreme  Court  of  Wisconsin,  In 
JGtna  Insurance  Co.  v.  Harvey,  11  Wis.  394, 
upon  this  point  said:  "It  was  claimed  for 
the  plantUC  in  error  that,  inasmuch  as  the 
statute  does  not  say  that  any  policy  issued 
or  note  taken  In  violation  of  its  provisions 
should  be  void,  therefore  they  should  not  be 
so  held,  and  that  the  only  efFect  of  the  law 
would  be  to  render  the  agent  liable  to  pro- 
secution for  violating  it,  or  to  an  action  for 
damages.  But  we  do  not  see  how  this  prop- 
osition can  be  sustained,  in  view  of  the  well- 
established  rule  of  law  that  a  contract  made 
In  violation  of  a  statute  is  void  and  that 
courts  will  never  lend  aid  to  its  enforcement 
•  •  •  It  [the  law]  says  the  companies 
shall  not  transact  any  business  in  this  state 
without  they  possess  the  requisite  amount  of 
capital,  etc.  And  the  only  evidence  It  provides 
for  showing  this  is  the  sworn  statement  of 
Its  ofBcers,  on  filing  which  its  ascnts  are  au- 
thorized to  do  business.  And  when  we  con- 
sider this  prohibition,  and  the  fact  that  a 
foreign  corporation  could  not  act  in  this  state 
except  by  Its  agents,  and  that  the  agents  are 
expressly  prohibited,  there  seems  no  room 
to  doubt  that  the  Intention  of  the  statute  was 
to  entirely  prohibit  the  transaction  of  any 
Insurance  business  in  this  state  until  the  pro- 
visions of  the  act  had  been  compiled  with; 
and,  this  being  so,  tlie  Issuing  of  the  policy 
and  taking  the  note  sued  on  was  a  violation 
of  the  law,  and  the  company  cannot  sustain 
the  action.  It  Is  not  necessary  that  the  law 
should  expressly  say  that  a  contract  in  vio- 
lation of  It  shall  be  void.  It  Is  sufficient  for 
it  to  prohibit  It,  and  Its  invalidity  follows 
as  a  legal  consequence."  So  in  Bartlett  v. 
Vlnor,  Carth.  2.51,  Lord  Holt  said:  "Every 
contract  made  for  or  about  any  matter  or 
thing  which  Is  prohibited  and  made  unlawful 
by  any  statute  is  a  void  contract,  though  the 
statute  itself  doth  not  mention  that  it  shall 
be  so,  but  only  inflicts  a  penalty  on  the  of- 
fender, because  a  penalty  implies  a  prohibi- 
tion, though  there  are  no  prohibitory  words 
In  the  statute."  9  Cyc.  475-48,5,  and  cases 
cited;  Chattanooga  B.,  etc.,  Ass'n  v.  Pen- 
son,  180  U.  S.  408,  23  Sup.  Ct.  630,  47  U 
Ed.  870. 

My  conviction  Is  that  the  former  decision 
of  this  court  was  not  only  supported  by  the 
authorities  dted  In  that  opinion,  but  was  in 


line  with  practically  all  the  decisions  made 
under  mandatory  and  prohibitory  laws  sim- 
ilar to  those  of  this  state  u|ion  this  subject 
For  a  futher  presfntatlon  of  my  views  upon 
this  imjmrtant  question,  I  refer  to  that  opin- 
ion, reported  In  28  Utah,  380.  79  Pac.  .570. 
et  scq.  I  cannot  give  my  judicial  sanction 
to  on  Interpretation  of  laws  which.  In  my 
judgment,  does  violence,  not  only  to  the  man- 
dates of  the  Constitution  and  stntntos.  hut 
to  the  hitherto  established  policy  of  this  state, 
and  therefore  dissent. 


FAYTER  V.  NORTH  et  aL 
(Supreme  Court  of  Utah.    Jan.  4,  1906.) 

1.  Evidence— WanrKif   Instbumbnts— Deeds 
— Explanation  by  Faboi.. 

Where  a  deed  to  certain  land  conveyed,  in 
addition,  "all  tenements,  hereditaments,  privi- 
le!;ps,  and  appurtenances  thereunto  belonging  or 
therewith  used  and  enjoyed,"  and  it  was  admit- 
ted that  the  right  to  water  from  a  certain  ditch 
to  irrigate  the  land  passed  with  the  same,  and 
the  grantee  claimed  that  be  was  also  entitled 
to  water  flowing  in  another  ditch  in  addition, 
parol  evidence  of  acts  and  declarations  of  thr 
grantor  with  reference  to  such  additional  ditch, 
both  prior  and  subsequent  to  the  conveyanre. 
was  admissible  to  explain  what  was  intended 
by  the  parties  to  pass  under  the  terms  "privi- 
leges and  appurtenances,"  and  was  not  objec- 
tionable as  contradicting  the  deed.* 

2.  Deed — Constbuction— Ditches— Apptjbtb- 

NASCES. 

Plaintiff's  grantor  while  the  owner  of  an  en- 
tire tract,  including  land  subseqnently  conveyed 
to  plaintiff,  constructed  an  open  ditch,  in  which 
water  continually  flowed  which  was  of  benefit, 
not  only  to  the  land  conveyed,  but  to  that  re- 
tained by  the  grantor.  At  the  time  of  the  sale 
the  drain  ditch  was  pointed  out  to  plaintiff,  and 
he  was  charged  $2.5  per  acre  additional  for  land 
purchased  as  a  consideration  for  the  right  to 
use  the  water  in  such  ditch  to  irrigate  the  land, 
in  addition  to  water  in  another  ditch  also  con- 
veyed. Held,  that  the  right  to  maintain  such 
drainage  ditch  was  a  quasi  easement,  which 
passpd  to  plaintiff  under  his  deed  conveying 
"privilogps  and  appurtenances"  to  the  land 
conveyed. 

Straup,  J.,  dissenting. 

Appeal  from  District  Court,  Third  Dis- 
trict;  W.  C.  Hail,  Judge. 

Suit  by  Jjonla  Fayter  against  Marian  K. 
North  and  others.  From  a  decree  in  favor 
of  plaintiff,  defendants  appeal.    Affirmed. 

Tills  1b  a  suit  In  equity  to  restrain  the  de- 
fendants from  interfering  with  a  certain 
ditch  which  the  plalntiCt  claims  to  own  and 
use  for  Irrigation,  domestic  and  culinary  pur- 
poses, and  to  water  live  stock,  to  require  the 
defendants  Enos  N.  Jacklln,  Melinda  H.  But- 
terworth,  and  Clarence  North  to  show  what 
right  or  title  they  have  to  the  ditch  or  the 
waters  thereof,  to  quiet  title  to  the  ditch,  and 
the  water  flowing  therein.  In  the  plaintiff 
against  the  defendants,  and  to  recover  dam- 
ages against  the  defendants  Marian  K. 
North,  John  R.  North,  and  James  North  for 
obstructing  the  ditch.  From  the  record anl 
the  evidence  it  appears  that  liCvl  North,  for 
many  years  prior  to  1891,  was  the  owner  of 

•Bartles  v.  Brain,  13  Utah,  182,  44  Pac.  nS:  Har- 
rlngtoo  V.  Chambers,  3  Utah,  94,  J.  Fac.  3S2;  Alba 
T.  Smyth,  31  Utah,  UB,  U  Fac.  7K. 
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a  tract  of  land  In  Salt  Lake  county,  Tcbicb 
tract  Included  the  land  Involved  in  this  suit 
The  land  was  patented  to  his  son  A.  C. 
North,  who  retained  the  legal  title,  while  his 
father  was  the  beneficial  owner  and  bad  the 
possession  and  use  of  the  property.  In  June, 
1891,  Levi  North  sold,  by  oral  agreement,  2.29 
acres  thereof  to  the  plaintiff  for  $250  per 
acre,  and  on  June  13,  1893,  a  deed  was  ex- 
ecuted therefor  by  the  bolder  of  the  legal 
title  and  delivered  to  the  purchaser.  Just 
previous  to  the  purchase  by  plaintiff  the  de- 
fendant Jacklin  bought  adjoining  land  of  the 
same  quality  from  Mr.  North  for  $200  per 
acre.  The  land  sold  to  the  plaintiff  was  lo- 
cated in  the  southwest  comer  of  the  tract, 
and  there  Is  evidence  showing  that  for  many 
years  previous  to  and  at  the  time  of  the  sale 
of  this  land  there  was  a  drain  ditch  on  the 
tract,  which  Is  the  ditch  over  which  this 
controversy  arose.  It  entered  the  land  sold 
to  plaintiff  from  the  northeast,  and  carried 
percolating  and  spring  waters,  which,  after 
leaving  the  plaintiff's  land,  flowed  into  a 
slongh  to  the  west  According  to  some  of 
the  witnesses,  the  ditch  originally  was  but 
a  plow  furrow  made  for  the  purpose  of  carry- 
ing off  the  waste  water,  but  others  claim  It 
was  about  a  foot  deep  and  a  foot  wide  and 
drained  the  land  lying  north  of  that  owned 
by  plaintiff.  That  the  ditch  was  larger  than 
a  plow  furrow,  at  the  time  of  plaintiff's  pur- 
chase, is  shown  clearly  by  the  evidence.  In 
March,  1802,  after  the  oral  agreement  of  sale 
bad  been  made,  the  ditch  was  made  two  and 
a  half  feet  deep.  As  to  this,  the  plaintiff  In 
bis  testimony  said  he  agreed  with  his  vendor 
to  "dig  this  ditch;  he  was  to  pay  me  one- 
half,  which  he  did,  for  the  time  I  put  on  It, 
and  I  was  to  put  In  my  half  of  the  latter  for 
the  Increase  In  the  flow  of  the  steam.  I 
deepened  the  ditch  about  18  Inches,  to  a  total 
depth  of  about  2%  feet"  There  Is  no  direct 
evidence  that  the  water  which  flowed  in  this 
ditch  was  actually  used  to  irrigate  the  land 
sold  prior  to  the  oral  contract  of  sale,  but 
there  Is  testimony  to  the  effect  that  the  ven- 
dor did,  after  the  making  of  that  agreement. 
In  1891,  use  this  water  upon  the  land  to  Irri- 
gate his  crops,  which  he  had  reserved  from 
sale,  and  that  at  the  same  time,  the  plaintiff 
having  taken  possession  of  the  land,  his  work- 
men used  water  from  this  ditch  during  the 
erection  of  bis  house,  and  ever  since,  until 
this  controversy  arose,  the  water  from  the 
drain  ditch  was  used  to  irrigate  crops  and  for 
domestic  purposes.  There  is  also  evidence 
showing  that  the  water  flowing  in  the  drain 
ditch  Is  necessary  to  enable  the  plaintiff  to 
properly  irrigate  his  crops,  although  as  an 
appurtenant  to  the  land  purchased  he  ad- 
mittedly acquired  a  right  to  water  from  an- 
other ditch  to  irrigate  two  acres  of  land  for 
ordinary  crops.  It  is  apparent  from  the  evi- 
dence that  the  waters  thus  admitted  to  he 
appurtenant  to  the  land  and  those  flowing  In 
the  drain  ditch  are  all  reasonably  necessary 
to  irrigate  the  land  suitably  for  market  gar- 


dening, the.  use  to  which  the  property  has 
been  put  by  the  plaintiff  and  for  which  he 
purchased  it  The  deed  which  conveyed  the 
land  makes  no  specific  mention  of  any  ditch 
or  of  water,  or  water  rights,  but  it  does  con- 
vey "all  tenements,  hereditaments,  privileges 
and  appurtenances  thereunto  belonging,  or 
therewith  used  and  enjoyed,"  and,  as  above 
stated,  it  is  admitted  that  the  right  to  water 
from  another  ditch  for  two  acres  did  pass 
with  the  land.  At  the  time  the  contract  was 
made  the  drain  ditch,  with  water  flowing 
therein,  was  upon  the  land.  It  was  open  and 
visible,  and  the  acts,  conduct,  and  repre- 
sentations of  the  vendor,  at  that  time  and 
thereafter,  indicate  that  the  water  had  been 
used  on  the  land  for  irrigation  purposes  and 
domestic  use  before  the  time  of  the  sale. 
Respecting  this  ditch,  and  as  to  what  oc- 
cured  between  the  parties  on  the  day  the 
property  was  orally  bargained  for,  the  court, 
for  the  pturpose  of  showing  the  Intention  of 
the  contracting  parties,  and  what  was  the 
subject-matter  of  sale,  permitted  the  plain- 
tiff, over  the  objection  of  the  defendants  that 
it  was  an  attempt  to  vary  the  terms  of  a 
written  Instrument  to  testify,  as  follows: 
"North  showed  me  the  water  and  how  he 
used  It  on  the  land.  He  called  It  bis  little  In- 
dependent stream,  and  no  person  had  any 
right  to  it.  We  went  on  the  land  together.  I 
told  bim  I  wanted  land  where  I  could  have 
some  water  whenever  I  pleased.  He  said, 
'Come  on  down  the  fleld,  then.'  We  went 
down  and  followed  this  drain  ditch  to  the 
land  I  purchased.  He  had  sold  Ave  acres 
for  $200  per  acre,  and  I  offered  him  the  same 
price.  He  said  he  considered  this  stream  of 
water  worth  $25  a  year  to  any  one  who  used 
the  land,  and  he  charged  me  $250  per  acre 
for  the  two  acres,  with  the  water.  There 
was  no  difference  in  the  quality  of  this  land 
and  that  he  sold  for  $200.  For  the  $250  an 
acre  he  said  I  was  to  have  this  small  stream  of 
water.  He  said  the  water  ran  all  the  year 
round.  He  reserved  the  crop  for  that  season, 
and  irrigated  it  with  this  water.  I  paid  him 
$140  on  account  that  same  day.  •  •  • 
Water  right  In  the  canal  is  for  two  acres,  but 
it  will  not  irrigate  more  than  half  that  quanti- 
ty of  land.  The  water  right  from  the  canal 
came  wltb  the  land  and  also  the  spring 
water.  I  thought  I  had.  In  addition  to  both 
these  water  rights,  a  water  right  from  the 
drain  ditch  as  well,  which  is  tlie  principal  one. 
From  the  drain  ditch  I  can  irrigate  all  the 
land  lying  west  of  it  a  little  less  than  an 
acre.  When  I  talked  with  Mr.  North,  he  said 
the  water  right  went  with  the  land,  this 
spring  water,  two  acres  of  canal  water,  and 
the  drain  water.  Have  tised  this  canal  water 
every  year  on  my  land,  tbe  full  quantity  I 
was  entitled  to,  and  the  spring  water  when 
I  could  get  it  North  told  me  that  this  drain 
water  was  his  Independent  stream;  that  I 
was  to  have  It;  It  was  to  go  with  the  land : 
that  It  ran  all  the  y^r.^UM^^^f^g^ 
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spring  water."  The  witness  also  stated: 
"Levi  North  lived  three  years  after  I  bougbt 
the  land,  and  for  the  first  two  years  was 
around  the  fields  almost  every  day  and  saw 
me  use  this  water."  The  witness  Green,  re- 
ferring to  a  conversation  he  had  with  Levi 
North  in  August,  1891,  testified  that  he 
"asked  the  old  gentleman  why  it  was  that 
Fayter  had  come  down  there  and  bought  his 
property,  and  he  said  it  was  because  the 
water  that  was  there  he  expected  to  use  for 
bis  small  fruit  The  water  referred  to  was 
that  we  were  using  for  building  purposes." 
The  witness  Gaboon  testified  that,  when  he 
was  on  the  land  surveying  "In  1891,  he  no- 
ticed that  the  land  was  sloping  to  the  south- 
west toward  Fayter's  land  and  in  the  di- 
rection of  drain  ditch.  That  the  Fayter  land 
was  then  being  cultivated.  The  water  from 
the  drain  ditch  runs  south  and  west  to  the 
Fayter  land  and  was  then  running  on  it"  The 
witness  Pike  testified  that  in  the  "spring  or 
summer  of  1891  the  drain  ditch  water  was 
used  on  this  land  of  Mr.  Fayter  by  Mr. 
North."  There  Is  also  evidence  showing  that 
the  grantee  wanted  to  have  this  stream  of 
water  mentioned  in  the  deed,  but  the  draftf>- 
man  and  the  grantor  informed  him  It  would 
pass  with  the  land  as  an  appurtenance. 
There  is  much  other  testimony  of  similar 
Import  in  the  record.  The  evidence  shows 
that  from  the  time  the  plaintifC  moved  onto 
the  land,  In  1881,  up  to  April,  1903,  when  the 
defendants  obstructed  the  ditch,  and  commit- 
ted the  acts  which  resulted  in  this  suit,  he 
used  the  water  flowing  in.  the  ditch  for  irri- 
gation and  domestic  purposes  upon  the  land, 
without  Interruption.  At  the  trial  the  court 
found  in  favor  of  the  plaintlfT,  and  entered  a 
decree  in  accordance  with  the  prayer  of  his 
complaint.  The  defendants  thereupon  ap- 
pealed. 

Sutherland,  Van  Cott  &  Allison,  for  appel- 
lants. 3.  H.  Moyle  and  Ray  Van  Cott,  for 
respondent. 

BAUTCH,  O.  J.,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court 

The  appellant  insists,  among  other  things, 
that  the  court  erred  In  permitting  the  intro- 
duction of  evidence  respecting  the  conver- 
sations between  the  vendor  and  the  vendee 
and  admissions  of  the  vendor  had  and  made, 
at  the  time  the  bargain  of  sale  was  made  and 
when  the  deed  was  executed,  concerning  the 
drain  ditch  and  use  of  the  water  flowing 
therein,  because,  as  Is  urged,  such  evidence 
was  Inadmissible  as  varying  the  terms  of  a 
written  conveyance.  This  objection  to  the 
admission  of  the  testimony  referred  to  Is, 
under  the  circumstances,  not  well  founded. 
We  recognize  the  general  rule,  declared  by 
many  of  the  authorities  cited  by  the  appel- 
lants, that  where  contracting  parties  have  re- 
duced their  agreement  to  writing,  the  terms 
expressed  cannot  be  varied  by  parol;  the 
writing  itself  being  the  evidence  of  the  agree- 


ment The  testimony  covered  by  the  ob- 
jection in  this  case,  however,  was  introduced 
for  no  such  purpose.  It  was  Introduced,  not 
to  vary  the  terms  of  the  deed,  but  to  explain 
a  latent  ambiguity,  and  to  show  what  was  in 
the  minds  of  the  contracting  parties — ^what 
was  intended  should  pass  under  the  terms 
"privileges  and  appurtenances"  employed  in 
the  instrument.  The  testimony  was  not  only 
admissible  for  such  purpose,  but  as  evidence 
of  the  condition  of  the  property  when  the  bar- 
gain of  sale  was  made,  and  to  show  how  the 
parties  themselves  construed  and  applied  the 
contract  to  the  subject-matter.  The  trouble 
here  is  not  that  the  terms  employed  are  insen- 
sible, having  no  settled  meaning,  but  that  they 
are  admissible  of  several  interpretations  with 
reference  to  the  subject-matter  in  contempla- 
tion at  the  time  of  the  making  of  the  contract 
The  terms  employed  may  or  may  not  include 
the  right  to  the  water  flowing  in  the  ditch  In 
question  as  a  part  of  the  subject  of  sale.  It 
Is  admitted,  however,  that  water  rights  In 
another  ditch  did  pass  under  and  by  virtue  of 
the  same  terms,  without  specific  mention  in 
the  Instrument,  and,  such  being  the  case.  It 
became  properly  a  matter  for  investigation 
dehors  the  instrument  to  determine  whether 
the  disputed  rights  In  the  drain  ditch  did  not 
also  pass.  That  such  rights  may  pass  with 
the  land  by  conveyance  was  recognized  by 
our  statute  (section  2783,  Comp.  Laws  1888). 
When,  therefore,  the  appellants  claim  that 
the  right  to  the  use  of  water  from  one  ditch 
Is  not  embraced  in  those  terms,  and  at  the 
same  time  admit  that  such  a  right  in  another 
ditch  is  embraced  in  them,  both  ditches  being 
upon  the  same  land  and  equally  obvious  to 
the  parties  while  making  the  contract  of  sale, 
and  neither  one  of  the  ditches  being  men- 
tioned specifically  In  the  conveyance,  they 
themselves  attach  one  meaning  to  the  terms 
In  the  one  Instance  and  a  different  meaning  to 
them  in  the  other,  and  thereby  admit  that  the 
terms  as  employed  are  susceptible  of  dlfFerent 
meanings,  and  hence  that  there  exists  a  latent 
ambiguity.  Such  being  the  case,  how,  or  by 
what  means,  is  the  court  to  interpret  those 
terms?  How  is  It  to  ascertain  what  was  in 
the  minds  of  the  contracting  parties  at  the 
time  of  the  sale — ^what  things  they  intended 
to  Include  In  the  conveyance  by  the  use  of  the 
terms  in  question?  The  Instrument  itself  af- 
fords no  means  whereby  to  ascertain  the 
meaning  of  the  parties ;  no  specific  reference 
to  any  ditch  or  water  right  being  contained 
therein.  Clearly,  therefore,  evidence  dehors 
the  Instrument  was  not  only  admissible,  but 
necessary  to  place  the  court  In  the  light  of  the 
surrounding  circumstances  existing  at  the 
time  of  the  transaction,  so  as  to  enable  It  to 
perceive  what  was  in  fact  included  In  the  gea- 
eral  terms  employed  in  the  writing.  When- 
ever the  terms  of  a  written  Instrument  are  sus- 
ceptible of  more  than  one  interpretation,  or  a 
latent  ambiguity  arises,  or  the  extent  and  ob- 
ject of  the  instrument  cannot  he  ascertained 
from  the  language  employed,  parol  evidence 
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Is  admissible  to  show  the  sense  which  the 
contracting  parties  attached  to  the  terms  or 
language  employed  in  the  Instrument;  and 
for  this  purpose  the  acts  and  conversations  of 
the  parties,  at  or  about  and  subsequent  to  the 
time  of  the  transaction,  relating  to  the  sub- 
ject-matter, constitute  proper  evidence.  "In 
the  light  of  what  was  said  and  done  at  the 
time  of  a  transaction,  of  the  conduct  of  the 
parties  thereafter,  and  of  the  Interpretation 
which  they  themselves  have  placed  upon  it, 
a  court  is  more  likely  to  arrive  at  the  real 
meaning  and  intent  of  the  parties  when  the 
terms  employed  in  an  instrument  are  in- 
definite or  ambiguous.  Such  evidence  is  not 
received  to  vary  tlie  language  of  the  writing, 
but  to  explain  what  was  meant  by  Its  use. 
It  serves  to  explain  the  subject-matter,  and 
enables  the  court  to  determine  what  the  in- 
strument referred  to  and  embraced.  Its  ob- 
ject is  to  elucidate  the  meaning  of  the  par- 
ties." Brown  v.  Markland,  16  Utah,  360,  52 
Pac.  597.  67  Am.  St.  Rep.  629. 

In  Wood's  Practice  Evidence,  {  25,  the 
author  says :  "The  rule  that  parol  evidence 
Is  admissible  to  explain  and  apply  a  writing, 
where  it  does  not  contradict  or  vary  it,  is 
universal  in  its  application,  and  is  in  ac- 
cordance with  another  rule  which  is  weli 
recognized,  that  a  writing  may  be  read  in 
the  light  of  surrounding  circumstances  in  or- 
der that  the  true  intent  and  meaning  of  the 
parties  may  be  arrived  at,  and  that  Inde- 
pendent and  collateral  facts,  about  whlcb  the 
contract  Is  silent,  may  be  shown  by  parol. 
The  surrounding  circumstances,  and  subse- 
quent conduct  and  acts  of  the  parties,  are 
material  and  competent  to  show  the  inter- 
pretation which  they  put  on  an  agreement, 
and  what  conditions  they  have  waived.  It 
is  allowable  also,  in  many  instances,  to  show 
In  evidence  pre-existing  and  contemporane- 
ous facts  and  circumstances  attending  the 
negotiations  of  the  parties  in  making  the 
contract,  as  such  facts  often  throw  light  upon 
the  disputed  contract  itself."  And  In  section 
26  he  says:  "Parol  evidence  may  be  admit- 
ted to  prove  a  collateral  agreement  connected 
with  stipulations  In  a  deed,  and  in  no  re- 
spect repugnant  to  it"  So  in  Taylor  on 
Evidence,  §  1194,  vol.  2,  It  is  said :  "It  may 
be  laid  down  as  a  broad  and  distinct  rule 
of  law  that  extrinsic  evidence  of  every  ma- 
terial fact,  which  will  enable  the  court  to 
ascertain  the  nature  and  qualities  of  the 
subject-matter  of  the  instrument,  or,  in  other 
words,  to  identify  the  persons  and  things  to 
which  the  Instrument  refers,  must  of  neces- 
sity be  received.  Whatever  the  nature  of 
the  dociunent  under  review,  the  object  is  to 
discover  the  Intention  of  the  writer  as  evi- 
denced by  the  words  he  has  used;  and,  in 
order  to  do  this,  the  judge  must  put  himself 
in  the  writer's  place,  and  then  see  how  the 
terms  of  the  instrument  affect  the  property 
or  subject-matter."  In  Browne,  Par.  Kv.  i 
54,  speaking  of  written  contracts,  the  author 
says:    "The  conversations  and  acts  of  the 


parties,  at  and  about  the  time  of  the  making 
of  the  contract,  as  well  as  subsequent  to 
the  making  of  the  contract,  are  admissible 
in  evidence  to  show  what  sense  the  parties 
attached  to  any  term  or  phrase  used  in  the 
contract,  which  is  in  itself  susceptible  ot 
more  than  one  interpretation,  or  which,  view- 
ed in  the  light  of  the  evidence  explanatory 
of  the  subject-matter,  the  relations  of  the 
parties,  and  the  circumstances,  may  reason- 
ably be  susceptible  of  more  than  one  inter- 
pretation." 

In  Ganson  v.  Madigan,  15  Wis.  158,  82 
Am.  Dec.  6.j9,  Mr.  Chief  Justice  Dixon,  speak- 
ing of  written  contracts,  said:    "If  evidence 

'  of  surrounding  facts  and  circumstances  Is  ad- 

j  mltted  to   exiilaln   the   sense   In   which  the 

j  words  were  u.'sed.  certainly  proof  of  the 
declarations  of  the  parties,  made  at  the  time 

j  of  their  understanding  of  them,  ought  not  to 
be  excluded.    And  so  it  was  held  in  several 

I  of  the  cases  above  cited.    2  C,  M.  &  R.  422; 

I  [Emery  v.  Webster]  42  Me.  204  [66  Am.  Dec. 

1 274;   Waterman  v.   John.son).    13  Pick.   261. 

i  Such  declarations.  If  satisfactorily  establish- 
ed, would  seem  to  be  stronger  and  more  con- 

I  elusive  evidence  of  the  intention  of  the  par- 
ties than  proof  of  facts  and  circumstances, 
since  they  come  more  nearly  to  direct  evi- 
dence than  any  to  be  obtained,  whilst  the 
other  Is  but  circumstantial."  So  In  Shore  t. 
Wilson,  9  Clark  &  F.  566,  Lord  Chief  Justice 
Ttndal,  after  stating  the  general  rule  appli- 
cable to  written  Instruments,  said:  "The 
true  Interpretation,  however,  of  every  instru- 
ment being  manifestly  that  which  will  make 
the  Instrument  speak  the  Intention  of  the 
party  at  the  time  It  was  made,  it  has  always 
been  considered  as  an  exception,  or,  perhaps, 
to  speak  more  precisely,  not  so  much  an 
exception  from,  as  a  corollary  to,  the  gener- 
al rule  above  stated,  that  where  any  doubt 
arises  upon  the  true  sense  and  meaning  of 
the  words  themselves,  or  any  difficulty  as 
to  their  application  under  the  surrounding 
circumstances,  the  sense  and  meaning  of  the 
language  may  be  Investigated  and  ascertain- 
ed by  evidence  dehors  the  Instrument  Itself; 
for  both  reason  and  common  sense  agree  that 
by  no  other  means  can  the  language  of  the 
Instrument  be  made  to  speak  the  real  mind 
of  the  party."  Likewise  In  Reed  v.  Insurance 
Co.,  95  U.  S.  23,  24  L.  Ed.  348,  Mr.  Justice 
Bradley,  delivering  the  opinion  of  the  court, 
said :  "Although  a  written  agreement  cannot 
be  varied  (by  addition  or  subtraction)  by 
proof  of  the  circumstances  out  of  which  It 
grew  and  which  surrounded  Its  adoption,  yet 
.such  circumstances  are  constantly  resorted  to 
for  the  purijose  of  ascertaining  the  subject- 
matter  and  the  standpoint  of  the  parties  in 
relation  thereto.  Without  some  knowledge 
derived  from  such  evidence,  It  would  be  im- 
possible to  comprehend  the  meaning  of  an 
instrument,  or  the  effect  to  be  given  to  the 
words  of  which  it  Is  composed.  This  pre- 
liminary knowledge  Is  as  indispensable  as 
that  of  the  language  In  which  the  lu^pim^t. 
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Is  jvrttten.  A  reference  to  the  actual  condi- 
tion, of  things  at  the  time,  as  they  apiMJared 
to  the  parties  themselves,  Is  often  necessary 
to  prevent  the  court,  In  construing  their  lan- 
guage, from  falling  into  mistakes  and  even 
absurdities."  2  Taylor,  Ev.  {  1198;  Wood, 
Pr.  Ev.  f§  15,  26;  Hall  v.  Davis,  36  N.  H.  509; 
Bartels  v.  Brain,  13  Utah,  102,  44  Pac.  715; 
In  re  Curtis  (Conn.)  30  Atl.  709;  Harrington 
v.  Chaml)ers,  3  Utah,  94,  1  Pac.  362;  Abba  v. 
Smj-th,  21  Utah,  109,  59  Pac.  750;  Macdon- 
ald  V.  Longbottom,  1  E.  &  E.  978;  Thorlng- 
ton  V.  Smith,  8  Wall.  1,  19  L.  Ed.  361. 

From  the  foregoing  considerations,  we  are 
of  the  opinion  that  the  testimony  in  question 
was  projierly  admitted  for  the  purposes  In- 
dicated. 

The  api>ellant8  further  complain  that  the 
court  erred  In  finding  that  the  plaintiff  pur- 
chased the  tract  of  land  together  with  the 
drain  ditch  and  stream  of  spring  and  seepage 
water  flowing  therein,  and  that  the  ditch, 
with  right  of  way  and  stream,  was  conveyed 
to  him  with  the  land  by  deed.  They  insist 
that  such  finding  Is  contrary  to  the  evidence, 
and  that  the  finding  and  decree  ought  to 
have  been  In  their  favor.  This  presents  the 
decisive  question  in  this  case,  which  is  wheth- 
er the  right  to  the  water  and  ditch  passed 
by  the  deed  as  an  appurtenance  to  the  land. 
As  has  already  been  noticed,  the  deed  does 
not  In  express  terms  convey  the  ditch  or 
water  therein  flowing,  but  It  does  convey  the 
"privileges  and  appurtenances"  belonging  to 
the  land.  Were,  then,  the  ditch  and  water 
appurtenances  attached  to  the  land  which 
passed  with  it  by  the  conveyance?  To  de- 
termine this,  we  must  look  Into  the  evidence 
to  see  what  the  conditions  of  the  premises, 
with  respect  to  the  ditch  and  water,  were 
at  the  time  of  sale.  The  evidence  shows 
that  the  entire  tract  of  land,  of  which  that 
In  dispute  formed  a  part,  was  owned  by  the 
grantor  and  had  been  owned  by  him  for  many 
years;  that  the  ditch  had  been  constructed 
by  the  owner  upon  the  tract  many  years 
prior  to  the  bargaining  for  the  sale  with  the 
respondent;  that  at  the  time  of  sale  the 
ditch,  with  water  flowing  therein,  was  open 
and  visible  to  the  contracting  parties  as  a 
condition  of  the  land;  that  the  ditch  was 
a  benefit  to  land  retained  by  the  grantor 
because  It  drained  it  of  spring  and  seepage 
water,  and  a  benefit  to  the  land  sold,  in  that 
it  furnished  It  with  water  for  irrigation 
and  domestic  use;  that  the  grantee  Informed 
the  grantor  that  he  wanted  to  purchase  a 
piece  of  land  with  water  rights  that  would 
entitle  him  to  use  the  water  whenever  he  saw 
fit  to  do  so;  and  that  the  grantor,  while  upon 
the  land  that  was  being  bargained  for, 
pointed  to  the  drain  ditch  and  showed  the 
grantee  how  he  himself  used  it  upon  the  land, 
Informing  him  that  he  considered  that  stream 
of  water  worth  ^25  per  year  for  such  use, 
and  charged  the  grantee  $50  per  acre  more 
than  he  had  charged  another  purchaser  for 
adjoining  land  of  the  same  quality,  but  which 


had  not  the  benefit  of  this  stream.  It  Is 
evident  that  the  spring  and  seepage  or  per- 
colating waters  were  natural  qualities  of  that 
portion  of  the  tract  retained  by  the  owner, 
and,  so  long  as  he  had  dominion  over  the 
entire  tract,  he  had  the  undoubted  right  to 
make  such  dlsixisition  of  those  qualities  as 
he  chose.  He  had  the  right  to  construct  the 
drain  ditch  and  carry  the  water  to  any  por- 
tion of  his  land,  apply  It  to  any  beneficial 
use  he  saw  fit,  and  thereby  change  the  rela- 
tive value  of  the  parts  affected;  for  he  had 
a  right  to  make  one  portion  of  his  land  sub- 
servient to  another,  and,  so  long  as  be  had 
the  unity  of  ownership,  he  had  the  same 
right  to  change  the  ditch  to  another  tract, 
or  obstruct  the  ditch  and  retain  the  water 
where  It  was  wont  to  be,  or  do  with  It  what 
the  appellants  have  done — change  the  ditch 
and  convey  the  water  Into  a  slough  where  it 
would  benefit  none  of  his  land. 

But  after  having  constructed  the  ditch  and 
carried  the  water  upon  a  particular  portion 
and  applied  it  there,  and  having  thus  added 
an  advantage  to  the  land  and  enhanced  its 
value  by  artificial  means,  could  he  In  his 
lifetime,  after  selling  that  portion  with  the 
benefits  and  advantages  pointed  out  and 
openly  visible  to  the  purchaser,  or  can  his 
grantee  of  another  portion  of  the  tract  to 
which  the  water  had  never  been  carried  or 
applied,  now  that  the  grantor  is  dead,  destroy 
the  ditch,  or  can  his  legal  representatives 
now.  after  the  grantor  is  gone,  destroy  the 
ditch,  deprive  that  portion  of  the  land  of 
those  benefits  and  advantages,  materially 
diminish  the  value  of  the  part  sold,  and  so 
change  the  ditch  and  dispose  of  the  water  as 
not  even  to  benefit  the  land  which  the  gran- 
tor retained?  The  mere  statement  of  such 
a  proi)osition  would  seem  sufflflent  to  refute 
it.  It  Is  insisted,  however,  for  the  appellants, 
that  the  owner  could  not  create  an  easement 
in  his  own  land,  and  that,  so  long  as  the 
grantor  owned  what  are  now  claimed  to  be 
the  servient  estate  and  the  dominant  estate, 
his  use  of  one  for  the  benefit  of  the  other  was 
a  mere  exercise  of  a  right  of  projierty  over 
his  own  land,  and  in  no  sense  an  easement 
Whether  or  not  the  artificial  arrangement  of 
the  material  properties  of  his  estate  by  the 
owner,  constituted  a  technical  easement  is, 
under  the  facts  and  circumstances  of  this 
case,  immaterial.  It  clearly  created  a  con- 
dition to  the  land  sold  partaking  of  the  char- 
acter of  an  easement,  constituting  at  least  a 
quasi  easement,  visible  to  the  purchaser,  and 
one  of  the  things  in  the  minds  of  the  parties 
when  the  bargain  of  sale  was  made.  The 
contract  of  sale  was  made  with  reference  to 
it  as  a  part  of  the  subject-matter,  and  was 
thus  treated  as,  and  In  fact  became,  quasi 
appendant  to  the  land  sold,  and  the  vendor 
could  not  thereafter  derogate  from  his  own 
grant  The  presumption  of  law  Is  that  the 
parties  contracted  with  a  view  to  the  condi- 
tion of  the  property  as  it  actually  was  at 
the    time    of    the    ^aiisagtjoi^^^^^ 
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sale  neither  one  bad  a  right,  without  the 
consent  of  the  other,  to  change  that  condition, 
which  openly  and  visibly  existed,  to  the 
detriment  of  the  other.  The  deed  conveyed 
the  land  with  all  the  benefits  and  burdens 
appendant  or  quasi  appendant  thereto,  and 
the  vendee  could  neither  shake  off  the  bur- 
dens nor  could  the  vendor  take  away  the 
benefits  that  were  open  and  visible  at  the 
time  of  sale.  "The  rule  of  the  common  law 
on  this  subject  Is  well  settled.  The  principle 
Is  that  where  the  owner  of  two  tenements 
sells  one  of  them,  or  the  owner  of  an  entire 
estate  sells  a  portion,  the  purchaser  takes 
the  tenement,  or  portion  sold,  with  all  the 
benefits  and  burdens  which  appear,  at  the 
time  of  the  sale,  to  belong  to  It,  as  between 
It  and  the  property  which  the  vendor  retains. 
This  Is  one  of  the  recognized  modes  by  which 
an  easement  or  servitude  is  created.  No 
easement  exists,  so  long  as  there  Is  a  unity 
of  ownership,  because  the  owner  of  the  whole 
may,  at  any  time,  rearrange  the  qualities  of 
the  several  parts;  but  the  moment  a  severance 
occurs,  by  the  sale  of  a  part,  the  right  of 
the  owner  to  redistribute  the  properties  of 
the  respective  portions  ceases,  and  easements 
or  servitudes  are  created,  corresponding  to 
the  benefits  and  burdens  mutually  existing 
at  the  time  of  the  sale.  This  Is  not  a  rule 
for  the  benefit  of  purchasers  only,  but  it  Is 
entirely  reciprocal.  Hence,  if,  Instead  of  a 
benefit  conferred,  a  burden  has  been  Imposed 
upon  the  portion  sold,  the  purchaser,  pro- 
vided the  marks  of  the  burden  are  open  and 
visible,  takes  the  property  with  the  servi- 
tude upon  It.  The  parties  are  presumed  to 
contract  in  reference  to  the  condition  of  the 
property  at  the  time  of  the  sale,  and  neither 
has  a  right,  by  altering  arrangements  then 
openly  existing,  to  change  materially  the 
relative  value  of  the  respective  parts." 
Lampman  v.  Milks,  21  N.  Y.  505. 

But  it  is  insisted,  for  the  appellants,  that 
the  right  to  the  ditch  and  water  In  this  case 
did  not  pass  as  an  easement  nor  as  a  quasi 
easement,  because,  it  is  urged.  It  was  not  con- 
tinuous, but  was  discontinuous  in  Its  character, 
and  not  strictly  a  necessity  to  tlie  enjoyment 
of  the  estate  granted.  This  contention,  It 
must  be  conceded,  presents  a  question  upon 
which  the  authorities  do  not  all  appear  to  be 
harmonious.  The  distinction  between  ease- 
ments continuous  and  discontinuous  is  found 
In  the  cavil  Code  of  France,  where  ease- 
ments, or  servitudes,  are  divided  into  con- 
tinuous and  discontinuous,  and  are  defined: 
"Continuous  are  those  of  which  the  enjoy- 
ment is  or  may  be  continued,  without  the 
necessity  of  any  actual  interference  by  man, 
as  a  waterspout  or  a  right  of  light  or  air. 
Discontinuous  are  those  the  enjoyment  of 
which  can  be  bad  only  by  the  interference  of 
man,  aa  rights  of  way,  or  a  right  to  draw 
water."  Washburn  on  Easements  and  Servi- 
tudes (4th  Ed.)  21.  The  same  Code,  It  seems, 
also  divides  servitudes  into  "apparent"  and 
"nonapparent,"  and  the  analog}-  between  the 


French  Code  and  the  common  law  in  this 
regard  would  seem  to  indicate,  as  suggested 
by  Gale  &  Whatley,  In  their  work  on  the 
Law  of  Easements  (page  40),  a  common 
origin.  In  many  common-law  cases  the  sub- 
stance of  these  classifications  can  be  dis- 
tinctly traced,  and  the  distinction  is  frequent- 
ly recognized  in  American  cases.  Mr.  Wash- 
burn, in  bis  work  above  referred  to  (page 
107),  which  has  been  cited  by  the  appellants, 
says  the  general  rule  is  that  such  easements 
as  are  noncontlnuous  will  not  pass  by  an  im- 
plied grant;  and  of  these,  he  says,  the  most 
Important  are  rights  of  way.  The  same 
author  says  that  continuous  and  apparent 
easements,  such  as  rights  of  drainage,  of 
aqueducts,  of  air  and  light,  of  conduits,  will 
pass  by  implied  grant,  when,  as  generally 
held,  they  are  "necessary  to  the  reasonable 
use  and  enjoyment  of  the  granted  premises." 
Then,  after  explaining  these  rules,  the  author 
says:  "A  noted  exception  to  the  general 
rules  above  stated  Is  found  in  the  decisions 
of  the  courts  in  Maine  and  Massachusetts. 
It  Is  held  by  them  that  no  easement,  whether 
continuous  or  noncontlnuous,  apparent  or 
nonapparent,  will  pass  by  implied  grant  or 
reservation,  unless  It  is  one  of  strict  neces- 
sity. If  the  grantee  can  procure  the  enjoy- 
ment of  a  similar  easement,  no  matter  bow 
great  the  cost,  or  if  the  easement  is  not 
absolutely  necessary  to  the  enjoyment  of  the 
granted  property.  It  will  not  pass."  The 
exception  thus  pointed  out  by  the  eminent 
author  serves  to  explain  the  cases  cited,  by 
appellants,  as  to  the  rule.  Insisted  upon  by 
them,  of  strict  necessity,  whether  the  ease- 
ment be  continuous  or  noncontlnuous,  ap- 
parent or  nonapparent  In  the  same  work, 
however,  after  a  further  discussion  of  this 
question  and  dltTerent  lines  of  authorities, 
the  author  (on  page  110)  says:  "To  return 
to  the  general  subject,  the  courts  In  the 
United  States  have  generally  adopted  the 
English  rule,  that  simultaneous  sales  oi 
descents  of  two  adjoining  lots  belonging  to 
the  same  owner  impress  upon  each  lot  the 
apparent  and  continuous  servitudes  which 
are  in  use  over  It  at  the  time  of  the  sale. 
Those  states  in  which  such  easements,  to 
pass  by  Implied  grant,  must  of  strict 
necessity  apply  the  same  limitations  here; 
while  in  those  states  in  which  the  easements 
need  only  be  reasonably  necessary  to  the  use 
of  the  granted  premises  such  reasonable 
necessity  is  sufficient." 

Tested  by  the  rule  of  reasonable  necessity, 
which  commends  itself  as  alike  Just  and 
equitable,  and  In  consonance  with  fair  deal- 
ing, the  right  to  the  ditch  and  water.  Id 
this  case,  clearly  passed  by  the  conveyance 
of  the  premises,  as  an  appendant  or  qua^ 
appendant  thereto.  We  fully  recognize  the 
fact  that  the  owner  of  a  tract  of  land  may 
u.se  one  part  thereof  for  the  benefit  of  an- 
other, or  each  part  for  the  benefit  of  the  other 
In  any  manner  be  may  choose,  or  in  such  a 
way  that,  If  he  sold  one  of  them,  he  would 
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not  desire  to  continue  the  nse,  and  tlict  so 
long  as  he  owns  the  unity  be  may  change 
the  use  at  his  will,  or  discontinue  it  alto- 
gether, and  thereby  restore  to  each  part  Its 
natural  properties  or  qualities;  but.  If  the 
use  be  so  obvious  and  of  such  character  as 
to  Induce  In  the  public  a  reasonable  belief 
that  It  has  been  permanently  established  as 
an  Incident  to  each  part,  then  justice  and 
common  fairness  require  that,  if  he  contem- 
plates a  change  in  the  use  or  state  of  the 
premises,  he  must  make  It  anterior  to  a 
sale  of  one  of  the  portions,  or  reserve  the 
right  in  his  deed  or  grant,  else  be  bound  by 
the  servitude  as  to  the  land  he  retains. 
Where  a  conveyance  is  made  by  deed,  the 
"property  conveyed  passes,  with  all  the  inci- 
dents then  rightfully  belonging  to  It,  or  actu- 
ally and  usually  enjoyed  with  it  at  the  time 
of  the  conveyance,  so  far  as  they  are  necessa- 
ry to  the  full  benefit  and  perfect  enjoyment  of 
the  property,  without  any  specification  of 
them,  and  without  the  usual  phrase,  'with  all 
the  privileges  and  appurtenances  to  the  same 
belonging.'"  Duniclee  v.  Wilton  R.  Co.,  24 
N.  H.  489.  "If  the  owner  of  land,"  says  Mr. 
Famham  in  his  worlc  on  Water  and  Water 
Rights  (volume  3,  §  831),  "has  artificially 
created  upon  the  property  a  condition  which 
is  favorable  to  one  portion  of  his  property, 
and  then  sells  that  portion,  the  grantee  will 
talte  it  with  the  right  to  have  the  favorable 
condition  continued.  Therefore,  where  the 
owner  of  land  across  which  a  stream 
flows  has  diverted  It  through  an  artiflda) 
channel,  so  as  to  relieve  a  portion  of  It 
formerly  overflowed,  which  he  then  conveys, 
neither  he  nor  his  grantees  of  the  residue  can 
return  the  stream  to  Its  ancient  bed,  to  the 
injury  of  the  first  grantee."  Gale  &  What- 
ley,  in  their  work  on  the  taw  of  Easements 
(page  40),  say:  "It  is  true  tbirt,  strictly 
speaking,  a  man  cannot  subject  one  part 
of  his  property  to  another  by  an  easement, 
for  no  man  can  have  an  easement  iu  his  own 
prc4)erty,  but  he  obtains  the  same  object  by 
the  exercise  of  another  right,  the  general  right 
oi  property,  but  he  has  not  the  less  there- 
by permanently  altered  the  quality  of  the 
two  parts  of  his  heritage;  and  if,  after  the 
annexation  of  peculiar  qualities,  he  alien 
one  part  of  his  heritage,  it  seems  but  rea- 
sonable, if  the  alterations  thus  made  are 
palpable  and  manifest,  that  a  purchaser 
should  take  the  land  burthened  or  benefited, 
as  the  case  may  be,  by  the  qualities  which 
the  previous  owner  had  undoubtedly  the 
right  to  attach  to  it."  In  Ctould  on  Waters 
(3d  Ed.)  S  354,  it  is  said:  "The  general 
rules  relating  to  severance  of  tenements  are 
that  a  grant  by  the  owner  of  a  tenement  or 
part  of  that  tenement,  as  It  is  then  used 
and  enjoyed,  passes  to  the  grantee  by  im- 
plication, and  without  the  use  of  the  word 
'appurtenances,'  or  similar  words,  all  those 
easements  which  the  grantor  can  convey, 
which  are  necessary  to  the  reasonable  enjoy- 
ment of  the  granted  property,  and  have  been, 


and  are  at  the  time  of  the  grant,  nsed  by  the 
owners  of  the  entirety  for  the  benefit  of 
the  granted  tenement."  In  Curtis  v.  Ayr- 
ault,  43  N.  Y.  73,  where,  as  here,  the  contro- 
versy was  over  a  drain  ditch  which  was 
deepened  from  time  to  time,  and  which  had 
been  constructed  to  carry  water,  accumulat- 
ing on  one  parcel  of  land,  over  another, 
while  there  was  a  unity  of  ownership,  and 
where,  in  disposing  of  the  case,  the  essen- 
tial question  of  fact  was  stated  to  l>e  whether 
the  purchaser  of  the  parcel,  across  which  the 
water  flowed  by  means  of  the  ditch,  in  arriv- 
ing at  the  price  be  would  pay,  did  consider 
and  had  a  right  to  consider,  as  an  element  of 
value,  the  ditch  across  the  tract  giving  a 
supply  of  water  through  it,  the  court,  after 
stating  that  neither  the  grantor  nor  the 
grantee  had  the  right  after  sale  to  change 
the  relative  condition  of  one  parcel  to  the 
injury  of  another,  observed:  "Some  stress 
is  laid  upon  the  purpose  which  Newbold 
had  in  making  the  ditch,  and  it  is  claimed 
that  it  was  naught  else  than  to  drain  his 
lands.  But  the  application  of  the  rule  does 
not  depend  solely  upon  the  purpose  for 
which  the  changes  have  been  made  in  the 
tenement  by  the  owner.  It  is  the  open  and 
visible  effect  upon  the  parts  which  the  execu- 
tion of  the  purpose  has  wrought  which  pre- 
sented to  the  view  of  the  purchaser  is  pre- 
sumed to  Infiuence  his  mind,  and  to  move 
him  to  his  bargaining." 

The  leading  case,  one  of  approved  authori- 
ty, which  has  uniformly  been  regarded  as 
settling  the  law  on  this  subject,  is  Nicholas 
V.  Chamberlain,  Cro.  Jac.  121,  where,  using 
the  language  of  Coke:  "It  is  held  by  all  the 
court  uiwn  demurrer  that  if  one  erect  a  house, 
and  build  a  conduit  thereto  in  another  part 
of  his  land,  and  convey  water  by  pipes  to 
the  bouse,  with  the  appurtenances,  except- 
ing the  land,  or  sell  the  land  to  another,  re- 
serving to  himself  the  house,  the  conduit 
and  pipes  pass  with  the  house,  because  It 
Is  nccessar}',  et  quasi,  appendant  thereto,  and 
he  shall  have  liberty  by  law  to  dig  in  the 
land  for  amending  the  pipes,  or  making 
them  new,  as  the  case  may  require."  In 
Baker  v.  Rice,  56  Ohio  St  463,  47  X.  E.  GSi, 
with  reference  to  continuous  and  discon- 
tinuous easements,  It  was  said:  "But  It 
is  claimed  that  only  such  easements  as  are 
termed  'continuous'  will  pass  by  Implicatiou 
In  a  grant,  and  that  such  as  are  tenued  'dis- 
continuous' will  not.  This  is  a  distinction 
of  the  civil  law,  and  has  been  incorporated 
in  the  law  of  some  of  the  states,  particular- 
ly Maine  and  Massachusetts.  The  former 
are  such  as  operate  without  the  intervention 
of  man,  such  as  drains  and  sewers;  the 
latter  require  the  Intervention  of  man  In 
their  use,  such  as  ways.  The  distinction 
Is  somewhat  arbitrary  and  is  not  uniformly 
adopted,  as  will  appear  from  the  cases  cit- 
ed. The  better  rule,  and  the  one  now  gen- 
erally adopted,  is  not  to  consider  the  partic- 
ular kind  of  easement,   but  whether  It  la 
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apparent,  designed  to  be  permanent,  and  ts 
reasonably  necessary  to  the  use  of  the  prem- 
ises grauted."  So,  in  Janes  t.  Jenkins,  ^ 
Md.  1,  6  Am.  Rep.  300,  after  a  statement  of 
the  principle  that,  when  one  owns  an  entire 
heritage  and  grants  a  part  thereof,  there  will 
pafis  to  the  grantee  all  such  continuous  and 
apparent  easements  as  may  be.  at  the  timo 
of  the  grant,  in  use  for  the  beneficial  en- 
joyment of  the  parcel  granted,  by  implication, 
unless  words  are  used  in  the  grant  manifest- 
ing an  intent  to  exclude  them,  It  was  said: 
"Whenever,  therefore,  an  owner  has  created 
and  annexed  peculiar  qualities  and  incidents 
to  different  parts  of  his  estate  (and  It  mat- 
ters not  whether  it  be  done  by  himself,  or 
bis  tenant  by  his  authority),  so  that  one  por- 
tion of  his  land  becomes  visibly  dependent 
uiM>n  another  for  the  supply  or  escape  of 
water,  or  tbe  supply  of  light  and  air,  or 
for  means  of  access,  or  for  the  beneficial  use 
and  occupation,  and  he  grants  the  part  to 
which  such  incidents  are  annexed,  those  in- 
cidents thus  plainly  attached  to  tbe  part 
granted,  and  to  which  another  part  is  made 
servient,  will  pass  to  the  grantee,  as  acces- 
sorial to  the  beneficial  use  and  enjoyment 
of  the  land."  In  Ingals  v.  Plamondon,  75 
111.  lis,  a  case  cited  by  the  appellants,  it 
was  said:  "Tbe  rule  of  tbe  common  law  up- 
on the  subject  Is  tliat  where  the  owner  of 
two  heritages,  or  of  one  heritage,  consisting 
of  several  parts,  has  arranged  and  adapted 
these  so  that  one  derives  a  benefit  or  ad- 
vantage from  the  other  of  a  continuous  and 
obvious  character,  and  he  sells  one  of  them 
without  making  mention  of  these  incidental 
advantages  or  burdens  of  one  in  respect 
to  tbe  other,  there  Is,  in  the  silence  of  the 
parties,  an  Implied  understanding  and  agree- 
ment that  those  advantages  and  burdens, 
resi)octively,  shall  continue  as  before  the 
separation  of  the  title."  3  Far.  Water  & 
Water  Rights,  §|  831-8.33;  Gale  &  Whatley 
on  Easements,  pp.  38-41;  Gould  on  Waters 
(3d  Ed.)  §5  318,  319,  3.V1;  Washl)urn's  Ease- 
ments &  Servitudes  (4th  Ed.)  105-111;  Elia- 
Bon  V.  Grove,  85  Md.  215,  .30  Atl.  844;  Paine 
V.  Chandler.  134  X.  T.  3.S5,  32  X.  E.  18,  19 
I>.  R.  A.  99;  Cave  v.  Crafts,  53  Cal.  135; 
Lanipman  v.  Milks,  21  X.  T,  505;  Kieffer  v. 
Imhoff,  20  Pa.  438;  Robbins  v.  Barnes,  Hob. 
131;  Liford's  Case.  11  Co.  52;  Farmer  v. 
t'kiah  Water  Co.,  5C  Cal.  11;  Cihak  v.  Klekr, 
117  111.  043,  7  X.  E.  Ill;  Xewell  v.  Sass  (111.) 
31  X.  E.  177;  Jackson  v.  Trullinger,  0  Or. 
.TO3;  Coolldge  v.  Hager,  43  Vt.  9,  5  Am.  Rep. 
250;  Cannon  v.  Boj-d,  73  Pa.  179;  United 
States  V.  Appleton,  1  Sumn.  492,  Fed.  Cas. 
No.  14.463. 

While  the  evidence  does  not  In  direct  terms 
show  that  the  water  was  actually  used  upon 
the  land  for  Irrigation  prior  to  the  sale, 
it  does  show  expressly  that  the  ditch  had 
been  constructed  over  the  land  and  that  water 
flowed  therein  for  many  years  prior  to  that 
time,  and  it  is  also  shown  that  immediate- 
ly after  the  sale  the  vendor  himself  did  In 


fact  use  tbe  water  to  Irrigate  bis  reserved 
crops,  and  that  the  vendee,  with  the  knowl- 
edge of  and  without  objection  from  tbe  vend- 
or, continued  its  use  for  irrigation  and 
domestic  puiTX)see,  until  tbe  latter's  death, 
and  during  all  tiie  years  following  until  the 
interruption  by  the  appellants,  which  result- 
ed In  this  controversy.  It  further  appears 
from  the  evidence  that  the  water  riglit  from 
another  ditch  which  admittedly  did  pass,  as 
an  appurtenant  to  the  land,  is  not  sufficient 
to  irrigate  all  tbe  land  for  the  purposes  for 
which  it  was  sold,  and  that  tbe  ditch  and 
water  in  question  constituted  rights,  inci- 
dents, or  conditions  which,  at  the  time  of 
sale,  were  not  only  apparent  and  continuous, 
but  obviously  necessary  to  the  reasonable 
enjoyment  of  the  thing  sold;  and  the  court's 
finding  that  they  were  necessary  to  such  en- 
joyment has  ample  support  in  the  evidence. 
These  things  do  not  only  appear  from  the 
testimony,  but  it  Is  a  matter  of  common  knowl- 
edge, of  which  no  proof  is  necessary,  that.  In 
this  arid  region,  land  is  practically  worth- 
less in  the  absence  of  sufficient  water  for 
irrigation.  Under  such  facts  and  clrcnm- 
stauces,  as  are  here  presented,  and  In  the 
light  of  the  principles  and  authorities  here- 
inbefore considered,  we  have  no  hesitancy 
in  holding  that  the  ditch,  and  water  flowing 
therein,  passed  as  appurtenances  with  the 
grant.  And  when  the  permanency  of  the 
ditch  and  the  fact  that  the  servitude  was  per- 
fectly obvious  and  apparent,  at  the  time  of  the 
conveyance,  was  of  material  benefit  and  nec- 
essary to  the  reasonable  enjoyment  bf  the 
premises,  when  all  these  things  are  consider- 
ed in  connection  with  the  conversations, 
acts,  and  conduct  of  tbe  parties,  while  on  the 
land  sold  at  the  time  of  bargaining,  and 
thereafter  during  the  lifetime  of  the  vendor. 
It  would  seem  that,  trader  practically  all  tbe 
authorities,  the  ditch  and  water  passed  by 
the  deed. 

We  do  not  deem  It  important  to  discuss 
any  other  point  presented. 

The  Judgment  Is  affirmed,  with  costs. 

Mccarty,  J.,  concurs. 

STRADP,  J.  (dl.ssenting).  I  dissent,  not 
from  the  principles  of  law  as  stated  in  the 
cases  cited  in  the  prevailing  opinion,  but 
from  the  application  made  of  them  to  the 
facts  of  this  case.  In  brief,  the  case  is  this: 
In  1891,  and  prior  thereto,  I>evl  Xorth  was 
the  owner  of  a  certain  tract  of  land.  The 
north  and  middle  portion  of  it  was  too  wet 
for  farming,  and  so  a  plow  furrow,  various- 
ly estimated  as  being  8  to  12  inches  deep  and 
spoken  of  by  the  witnesses  as  a  drain  or 
waste  ditch,  was  run  partially  through  the 
tract,  northerly  and  southerly,  to  drain  It. 
In  June,  1891,  North  sold  to  plaintiff,  Fay- 
ter,  2.29  acres  off  the  southerly  portion  of 
the  tract,  at  which  time  plaintiff  made  a 
partial  payment  on  the  purchase  price  and 
took  possession  of  tbe  land.  The  deed,wa8  |n9t 
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made  and  deliTered  until  June,  1883.  Origin- 
ally the  drain  ditcli  ran  to  the  north  lx>und- 
ary  o(  the  land  purchased  by  plaintiff,  and 
thence  coursed  westerly  to  a  slough  lying  to 
the  north  of  the  land  purchased  by  plaintiff. 
The  water  flowing  In  the  drain  or  waste 
ditch  was  seepage  water  percolating  through 
the  soil  of  the  land  lying  to  the  north  of  that 
sold  to  plaintiff.  In  July  and  August,  1891, 
and  after  he  had  taken  possession,  plaintiff 
built  a  house  on  the  land  purchased  by  him, 
and  in  1892  widened  and  deepened  portions 
of  the  drain  ditch,  as  be  says,  to  drain  a  por- 
tion of  his  own  land,  to  obtain  an  increase<l 
water  supply,  and  because  North  agreed  to 
pay  him  one-half  of  the  expense  of  enlarg- 
ing the  ditch.  The  defendants  say  plaintiff's 
widening  and  deepening  the  ditch  was  all  done 
for  hire.  Plaintiff  used  water  from  the 
drain  ditch  in  building  his  house,  and  later, 
and  up  to  1903,  used  it  for  irrigating  portions 
of  his  land  and  for  culinary  purposes.  There 
was  also  a  water  right  sufficient  to  Irrigate 
two  acres,  which  belonged  to  the  land  and  ad- 
mittedly was  conveyed  to  plaintiff  by  his  deed 
of  conveyance  as  an  appurtenance,  and  is  not 
here  in  controversy.  Levy  North  died  three 
years  after  his  conveyance  to  plaintiff.  The 
defendants  North  are  bis  heirs,  and  the  oth- 
er defendents  are  his  grantees,  who  succeeiled 
to  the  ownership  of  the  land  lying  to  the  north 
of  that  sold  to  plaintiff,  and  who  acquired 
their  title  subsequent  to  plaintiff  acquiring 
his.  Plaintiff's  deed  described  bis  land,  and 
"together  with  all  tenements,  hereditaments, 
privileges  and  appurtenances  thereunto  be- 
longing or  therewith  used  and  enjoyed."  In 
1903  the  defendants,  in  order  to  better  and 
more  effectively  drain  their  land,  by  means 
of  a  pipeline  about  141  feet  north  of  the  place 
where  the  drain  ditch  enters  plaintiff's  land 
and  where  he  had  theretofore  taken  the  water 
from  It,  diverted  the  water  in  a  westerly 
course,  but  on  their  own  land,  to  the  slough. 
Because  of  this  diversion  the  plaintiff  brought 
this  suit  to  enjoin  the  defendants  from  so  do- 
ing, and  from  interfering  with  the  water 
coursing  down  the  drain  ditch  to  his  land,  con- 
tending that  the  water  in  the  drain  ditch  be- 
longed to  him  because  (tirst)  conveyed  to 
bim  by  the  deed  of  conveyance  as  an  appur- 
tenance to  the  land,  (second)  because  of  his 
possession  and  adverse  user,  and  (third)  be- 
cause of  an  estoppel.  The  trial  court,  find- 
ing and  concluding  with  the  plaintiff  on  the 
contentions  of  an  adverse  user  and  of  an 
estoppel,  adjudged  plaintiff  to  be  the  owner 
of  the  said  ditch  and  water,  enjoined  the  de- 
fendants from  in  any  way  diverting  or  at  all 
Interfering  with  it,  directed  that  they  permit 
the  water  to  flo-.v  down  the  ditch  as  thereto- 
fore, and  assessed  damages  aRiiinst  them. 
No  finding  was  made  by  the  court  as  to  tlie 
drain  ditch  being  an  appurtenance,  or  that  it 
was  constructed  or  maintained  or  that 
the  water  coursing  in  it  was  for  the  use  or 
benefit  of  the  land  conveyed  to  plaintiff,  or 
that  the  water  was  necessary  for  the  use  or 


enjoyment  of  the  property  as  it  existed  when 
severed  and  sold. 

1.  The  majority  court  has  affirmed  the  Judg- 
ment, not  on  the  theories  as  found  by  the  court, 
but  on  the  theory  that  the  drain  ditch  and  the 
water  coursing  in  it  were  appurtenances  to 
the  land  conveyed  to  plaintiff.  This  is  prin- 
cipally done  because  of  the  conversations  i>e- 
tween  the  parties  and  of  statements  made  by 
North  at  the  time  of  the  sale,  and  because  of 
acts  and  conduct  with  respect  to  the  water 
thereafter.  To  support  this  theory,  texts  and 
cases  are  cited  to  the  effect,  first,  tliat  where, 
during  the  unity  of  title,  an  apparently  per- 
manent and  obvious  servitude  is  Imposed  on 
one  part  of  an  estate  in  favor  of  another, 
which,  at  the  time  of  the  severance,  is  in  use 
and  is  reasonably  necessary  for  the  fair  en- 
joyment of  the  other,  then,  upon  a  severance 
of  such  ownership,  by  voluntary  alienation, 
there  arises,  by  implication  of  law,  a  grant  of 
the  right  to  continue  such  use.  In  such  case 
the  law  implies  that  with  the  grant  of  the 
one  an  easement  is  also  granted  or  reserved, 
as  the  case  may  be,  in  the  other,  subjecting 
it  to  the  burden  of  all  such  visible  uses  and 
incidents  as  are  reasonably  necessary  to  the 
enjoyment  of  the  dominant  heritage,  in  sul>- 
stantially  the  same  condition  in  which  it  ap- 
peared and  was  used  when  the  grant  was 
made.  And,  second,  that  parol  evidence  is  ad- 
missible to  explain  and  apply  a  writing, 
where  it  does  not  contradict  or  vary  It,  to  as- 
certain the  nature  and  qualities  of  tlie  sub- 
ject-matter of  the  instrument,  to  identify  the 
persons  and  things  to  which  the  instrument 
refers,  and  that  the  writing  may  be  read  in 
the  light  of  surrounding  circumstances,  in 
order  that  the  true  intent  and  meaning  of  the 
parties  may  be  ascertained  as  evidenced  by 
the  language  used  in  the  instrument.  These 
elementary  principles  of  law  are  readily  con- 
ceded. But  in  considering  and  applying  the 
fli-st,  we  are  met  with  the  proposition  that 
there  is  no  finding,  nor  is  there  any  evidence, 
as  is  conceded  by  the  majority  court,  showing 
that  at  the  time  of  the  purchase  of  the  land 
by  plaintiff  and  his  taking  possession,  or  at 
any  time  prior  thereto,  any  water  from  the 
drain  ditch  was  used  or  had  been  used  on  the 
land  purchased  by  him.  To  the  contrary,  the 
evidence  is  abundant  and  very  pointed  that 
such  water  had  not  been  used  on  the  land 
prior  thereto.  The  evidence,  without  con- 
flict, shows  that  the  drain  ditch  was  con- 
structed and  used  to  drain  the  land  lying  to 
the  north  of  that  purchased  by  plaintiff  and 
to  carry  the  percolating  and  waste  water 
therefrom  to  the  slough,  and  that  it  was  not 
constructed,  maintained,  or  Intended  to  carry 
water  for  use  on  the  land  purchased  by  plain- 
tiff, and  that  the  water  coursing  in  it  had  not 
been  used  on  the  land  prior  to  the  sale,  and 
had  not  coursed  in  the  ditch  for  its  use  or 
benefit  True  there  is  evidence  showing 
that  after  plaintiff  took  possession  of  the 
land  he  used  this  water  for  Irrigating  It  and 
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for  culinary  purposes;  and  there  Is  some  evi- 
dence showing  that  Levi  North  himself,  late 
in  the  summer  or  fall  of  1891,  but  after  the 
sale  and  possession  by  plaintiff,  used  water 
on  said  land  out  of  the  drain  ditch  to  mature 
the  crop  reserved  by  him,  but  whether  it  was 
drain  or  canal  water  the  witnesses  testifying 
thereto  did  not  know.  Whether  this  water 
was  an  appurtenance  passing  with  the  deed 
of  conveyance  is  to  be  determined,  however, 
from  what  use  was  being  made  or  had  been 
made  of  It  at  the  time  of  and  prior  to  the  sale 
and  plaintiff's  taking  iKwsession,  and  as  to 
whether  Its  use  on  the  land  was  then  of  a 
permanent  character.  In  other  words,  It  must 
have  been  an  existing  appurtenance  at  the 
time  of  the  sale.  An  appurtenance  is  defined 
to  be  a  thing  belonging  to  another  thing  as 
principal  and  which  passes  as  Incident  to  the 
principal  thing,  and  hence,  to  be  an  appurte- 
nance passing  with  the  deed,  this  water  must 
have  belonged  and  been  appendant  to  the  land 
at  the  time  it  was  sold.  1  Words  &  Phrases, 
4T7;  3  Cyc.  565;  2  Am.  &  Eng.  Enc.  I*  523. 
It,  of  course,  must  be  conceded  that  during 
the  unity  of  title  In  North,  he,  as  owner, 
could  subject  adjoining  parcels  of  land  to 
such  uses  with  respect  to  one  another  as 
suited  his  convenience  without  creating  an 
easement  in  or  an  appurtenance  to  such 
parcels.  Such  mere  convenience  does  not 
create  the  kind  of  easement  here  in  question. 
Where,  however,  during  the  unity  of  title, 
an  obvious  or  apparent  permanent  servitude 
has  been  imposed  on  one  portion  of  an  estate 
in  favor  of  and  for  the  benefit  and  enjoy- 
ment of  another,  which  exists  at  the  time 
of  the  severance  of  the  ownership,  there 
arises,  by  implication,  a  grant  to  the  right 
to  continue  such  use.  To  these  propositions 
are  the  texts  and  the  cases  cited  by  the  ma- 
jority court  However,  these  and  other  au- 
thorities recognize  the  principle  that  "to 
Justify  such  construction  it  must  appear 
from  the  disposition,  arrangement,  and  use 
01  the  several  parts  that  it  was  the  owner's 
purpose  in  adopting  the  existing  arrange- 
ment to  create  a  permanent  and  common  use 
In  the  one  part  for  the  benefit  of  the  other 
or  for  the  mutual  benefit  of  both,  and  it 
must  be  reasonably  inferrable  from  the 
existing  disposition  and  use  that  it  was  in- 
tended to  be  continuous,  notwithstanding  the 
severance  of  ownership.  •  *  •  A  mere 
temporary  or  provisional  arrangement,  how- 
ever, which  may  have  been  adopted  by  the 
owner  for  the  more  convenient  enjoyment 
of  the  estate  cannot  constitute  the  degree  of 
necessity  or  permanency  which  would  au- 
thorize the  engrafting  upon  a  deed  by  con- 
struction of  a  right  to  the  enjoyment  of  some- 
thing not  within  the  lines  described."  Ban- 
cock  Mut.  Life  Ins.  Co.  v.  Patterson,  103 
Ind.  582,  2  N.  E.  188,  53  Am.  Rep.  550. 

Three  things  are  essential  to  the  creation 
of  an  easement  In  this  way :  First,  a  sep- 
aration of  title;  second,  that  before  the 
separation  takes  place  the  use  which  gives 


rise  to  the  easement  shall  then  exist  and 
shall  have  been  so  long  continued  and  so 
obvious  as  to  show  that  it  was  meant  to 
be  permanent;  and,  third,  that  the  easement 
shall  be  necessary  to  the  beneficial  enjoyment 
of  the  land  granted  or  retained.  So  the 
fact  that  the  plaintiff  used  the  water  from 
the  drain  ditch  on  the  land  after  he  pur- 
chased it  and  went  into  possession  Is  not 
here  of  controlling  force,  for  it  is  essential 
that  such  an  easement  should  have  In  fact 
been  used  by  North  during  the  unity  of 
the  tenements  and  was  existing  at  the 
time  of  the  severance  of  owneriahip,  designed 
by  blm  to  have  been  permanent  and  for  the 
use  and  benefit  of  the  land  conveyed  by 
him  to  the  plaintiff,  and  that  its  use  was 
necessary  for  the  enjoyment  of  the  property. 
Kelly  V.  Dunning,  43  N.  J.  Eq.  62,  10  Atl. 
276;  Ingals  v.  Flamondon,  76  111.  118;  Whit- 
ing V.  Gaylord,  66  Conn.  337,  34  Atl.  86. 
50  Am.  St  Rep.  87;  Root  t.  Wadbams,  107 
N.  T.  384,  14  N.  E.  281 ;  Brakely  v.  Sharp, 
9  N.  J.  Eq.  9,  and  cases  cited  In  the  pre- 
vailing opinion;  Providence  Tool  Co.  v.  Cor- 
liss, 9  R.  I.  5C4 ;  Evans  v.  Dana,  7  R.  I.  306. 
It  is  not  necessary  here  to  determine  wheth- 
er such  an  easement  to  be  an  appurtenance 
and  pass  with  the  land  shall  not  only  be 
apparent,  designed  to  be  permanent  and 
whether  It  shall,  also,  be  strictly  necessary, 
as  some  authorities  say,  or  only  reasonably 
necessary  or  a  mere  beneficial  and  valuable 
convenience,  as  others  say,  for  the  evidence 
lacks  the  required  proof  that  the  water  coiu-s- 
Ing  In  the  drain  ditch  was  at  all  used 
upon  the  land  or  belonged  to  It  at  the  time 
of  the  purchase  and  sale,  or  that  the  drain 
ditch  was  at  all  constructed  or  maintained 
for  the  use  and  benefit  of  the  land  pur- 
chased by  plaintiff.  It  is  said  that  while 
the  canal  and  spring  water  was  stifllclent 
to  Irrigate  plaintiff's  land  for  ordinary  crops 
It  was  not  sufficient  for  gardening,  the  use 
to  which  be  put  the  land,  and  therefore  the 
drain  water  became  necessary  for  Its  bene- 
ficial use  and  enjoyment  Equally  well  might 
plaintiff  make  such  a  claim  had  he  desired 
to  maintain  a  fish  pond  on  his  land,  and 
be  heard  to  assert  by  parol  evidence  that 
North  gave  him  not  only  the  drain  water, 
but  all  water  rights  owned  by  him.  "The 
degree  of  necessity  which  must  exist  to  give 
rise  to  an  easement  by  implied  grant  is  such 
merely  as  renders  the  easement  necessary 
for  the  convenient  and  comfortable  enjoyment 
of  the  property  as  It  existed  when  the  sev- 
erance was  made"  (Kelly  v.  Dunning,  supra ; 
Hancock  Mut.  Life  Ins,  Co.  v.  Patterson, 
supra),  and  not  to  what  use  it  may  have 
been  put  thereafter.  The  evidence  Is  want- 
ing that  prior  to  the  severance  North  used 
any  drain  water  on  the  land  sold  to  plaintiff, 
or  that  he  used  or  enjoyed  the  property 
in  any  such  manner  as  did  the  plaintiff. 
To  the  contrary,  the  evidence  shows  that 
plaintiff  completely  changed  the  condition 
of  the  property  by  erecting  buildings,  plant- 
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log  trees,  yines  and  shrnbs,  and  doing  garden- 
ing, and  thereby  created  a  necessity  for  more 
water.  So,  when  the  authorities  say  that  the 
easement,  such  as  here,  shall  be  necessary 
to  the  beneficial  enjoyment  of  the  land,  they 
mean  "as  it  existed  when  the  severance  was 
made,"  and  not  as  it  may  thereafter  be 
changed  or  adapted  to  different  uses.  The 
fact.  If  It  be  a  fact,  that  Levi  North,  after 
the  sale  and  possession  of  the  plaintiff,  used 
water  out  of  the  drain  ditch  on  the  land 
to  mature  the  crop  reserved  by  him,  affords 
no  presumption  that  he  had  done  so  before 
the  sale  and  plaintiff's  possession.  Lawson's 
Presumptive  Ev.  230,  238.  Even  if  it  afforded 
any  such  prestuaptlou.  It,  however,  could  not 
prevail  against  the  direct  and  positive  evi- 
dence that  the  water  had  not  been  used 
on  the  land  prior  thereto. 

It  Is  also  said  that  the  situation  and  sur- 
rounding conditions  should  be  considered  as 
they  were  at  the  time  when  the  deed  was 
actually  made  and  delivered,  In  June,  1893. 
1  think  not.  The  conditions  and  situation 
are  to  be  considered  as  they  were  at  the  tlm« 
when  the  parties  bargained,,  purchased,  and 
sold,  in  June,  1891,  and  at  which  time  the 
plaintiff  also  took  possession.  The  deed 
when  made  and  delivered,  as  between  the 
parties,  by  relation,  took  effect  as  of  the  time 
of  tbe  sale.  Schneider  v.  Botsch,  90  111.  577; 
Sutherland  y.  Ooodnow,  108  111.  528,  48  Am. 
Rep.  560.  It  Is,  however,  said  that  it  was 
competent  to  admit  in  evidence,  as  was  done 
over  defendants'  objection,  tbe  statements 
made  by  North  to  plaintiff,  and  the  conversa- 
tions had  between  the  parties  before  and  at 
the  time  of  the  purchase,  to  the  effect  that  the 
drain  ditch  was  an  independent  stream  and 
was  to  go  with  the  land,  and  for  that  reason 
plaintiff  paid  $250  per  acre,  while  other  land 
of  like  character  had  sold  for  only  $200,  and 
the  reason  why  the  drain  ditch  was  not  men- 
tioned in  the  deed  was  because  North  said 
It  would  go  with  the  land.  I  am  clearly  of 
the  opinion  that  this  evidence  was  Inadmis- 
sible. Not  an  authority  cited  in  the  prevail- 
ing opinion  holds  that  it  is  admissible  In  this 
kind  of  an  action.  It  is  true,  as  stated  by 
the  cited  authorities,  that  parol  evidence  Is 
admissible  to  explain  and  apply  a  writing, 
where  It  does  not  contradict  or  vary  It,  to 
show  the  subject-matter  of  the  instrument, 
to  Identify  the  persons  and  thing  to  which 
the  Instrument  refers,  so  that  the  writing 
may  be  read  In  the  light  of  the  surrounding 
circumstances  in  order  that  the  true  Intent 
and  meaning  of  the  parties  may  be  ascertain- 
ed as  evidence  by  the  language  used  In  the 
instrument.  Applying  It  here,  it  was  com- 
petent to  admit  parol  evidence  to  show  the 
nature  and  the  character  of  the  drain  ditch  as 
it  existed  at  the  time  the  land  was  purchas- 
ed, what  use  had  been  made  of  It,  and  what 
purpose  it  subserved  and  the  like,  the  situa- 
tion of  the  premises,  and  ail  the  surrounding 
facts  and  circnnistances  then  existing,  to  en- 
able the  court  to  determine  whether  at  tlie 
time  of  the  sale  the  drain  ditoh  was  au  ap- 


purtenance to  tbe  land;  but  what  authority 
has  ever  declared  that  It  Is  competent  by 
parol  to  create  an  easement  or  an  appurte- 
nance, or  to  permit  the  grantee,  as  here,  to 
assert  by  parol  that  a  certain  thing  should  be 
included  within  his  deed  as  an  appurte- 
nance which  the  evidence  falls  to  show  was  an 
appurtenance  at  the  time  of  his  purchase? 
While  it  was  competent  to  show  by  parol 
what  were  the  existing  appurtenances  (and 
that  is  all  the  cited  cases  hold).  It  was  not 
competent  to  show  that  the  grantor  said,  or 
that  the  parties  orally  agreed,  that  a  certain 
thing  "goes  or  should  go  with  the  land."  As 
well  might  the  plaintiff  be  heard  to  say  that 
North  led  him  to  a  knoll  and  showed  bim 
all  tbe  ditches  and  the  water  coursing  in 
them  on  all  the  surrounding  land  owned  by 
North,  and  that  he  said,  "they  all  go."  The 
doctrine  announced  In  this  case  is  a  most 
dangerous  one,  and  violates  the  fundamental 
principles  of  evidence. 

I  find  no  authority  holding  this  evidence 
admissible.  To  the, contrary,  the  authorities 
are  numerous  holding  It  Inadmissible.  "Tbe 
evidence  does  not  prove  that  the  way  in  ques- 
tion was  such  an  easement  or  privilege  In 
the  defendant's  land  appurtenant  to  tbe 
granted  premises  as  would  pass  with  the  deed 
of  those  premises.  •  •  •  The  evidence 
failing  to  prove  the  way  claimed  to  have  ex- 
isted and  been  used  by  the  owner  of  the  sev- 
ered heritage  for  the  benefit  of  that  part  of 
the  estate  severed  prior  to  the  severance,  no 
parol  evidence  of  an  ag^reement  concerning 
such  way  for  the  purpose  of  showing  that  it 
passed  by  the  deed,  the  deed  being  silent 
respecting  It,  is  competent  or  admissible.  A 
deed  of  land,  or  of  any  interest  in  land,  must 
be  explained  by  Its  own  terms  as  to  what 
passes  by  It,  except  as  to  the  condition  of  the 
premises  at  the  time  of  the  purchase  —  what 
easements  then  existed  as  appurtenant,  or  had 
been  annexed  to  or  used  In  connection  with 
or  for  the  benefit  of  the  premises  so  convey- 
ed prior  to  the  severance.  This  rule  of  law 
excludes  all  evidence  of  any  parol  agree- 
ment concerning  this  right  of  way."  Provi- 
dence Tool  Co.  V.  Corliss,  supra.  "It  is  too 
clear  to  admit  of  any  doubt  that  parol  evi- 
dence could  not  be  received  to  vary  the  terms 
of  the  deed.  The  situation  of  tbe  subject- 
matter  of  the  conveyance  may.  Indeed,  be 
shown  by  parol,  to  aid  In  the  construction  of 
the  Instrument;  but  evidence  that  it  was 
verbally  agreed  that  certain  things  should 
or  should  not  be  included  in  the  conveyance 
would  not  be  admissible."  Proctor  v.  Gil- 
son,  49  N.  H.  62.  "Parol  evidence  Is  Inad- 
missible to  Ingraft  on  a  deed  an  agreement 
that  the  grantee  shall  have  a  right  of  way 
from  his  lot  to  tbe  street  over  the  grantor's 
land.''-  Kruegel  v.  Nltschmann  (Tex.)  40  S. 
W.  68.  "When  the  languages  of  a  written 
agreement  is  susceptible  of  more  than  one 
Interpretation  —  that  Is  to  say.  Is  on  its  face 
ambiguous  —  It  has  been  held  that  the  courts 
will  look  at  the  surrounding  circumstances 
existing,   ;vhcn  the  contract  was  made,  at 
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the  situation  of  the  parties  and  the  subject- 
matter  of  the  contract,  and  will  Bometlmes 
even  call  In  aid  the  acts  done  by  the  parties 
under  It  as  affording  a  clue  to  the  Intention 
of  the  parties;  but  the  court  nerer  resorts 
In  such  a  case  to  the  verbal  declarations  of 
the  parties  either  before  at  the  time  or  after 
the  execution  of  the  contract  to  aid  it  In  giv- 
ing a  construction  to  its  language."  CrisUp, 
etc.,  v.  Cain,  19  W.  Va.  438.  To  the  same 
effect  are  the  following  cases:  TJlhleln  v. 
Matthews  (N.  Y.)  64  N.  E.  702;  Van  Husen 
T.  Ry.  Co.,  118  Iowa,  300,  92  N.  W.  47;  Shav- 
er v.  Edgell,  48  W.  Va.  502,  37  S.  B.  CM; 
Canal  Co.  v.  Ryersou,  27  N.  J.  Law,  4.''»7; 
City  of  Kansas  City  v.  Banks  (Kan.  App.) 
61  Pac.  333;  Armstrong  v.  Lake  Champlain 
Granite  Co.,  147  N.  Y.  405,  42  N.  E.  180,  49 
Am.  St.  Rep.  683;  Evans  v.  Dana,  7  R.  I.  300. 
If  this  were  an  action  properly  brought  to  re- 
form the  deed,  it  may  be  that  some  of  this 
testimony  would  be  admissible.  But  we  have 
no  such  case  before  us. 

2.  As  to  the  adverse  user  and  possession: 
The  undisputed  evidence  shows  that  the 
water  in  the  drain  ditch  was  seepage  water 
coming  from  percolations  through  the  soil 
of  the  land  lying  to  the  north  of  that  pur- 
chased by  the  plaintiff,  and,  being  therefore 
a  part  and  parcel  of  the  soil  in  which  it  was 
found,  was  not  subject  to  appropriation  and 
could  not  be  acquired  by  adverse  user.  Wil- 
low Creek  Irr.  Co.  v.  Mlchaelson,  21  Utah,  248, 
60  Pac.  943,  51  L.  R.  A.  280,  81  Am.  St  Rep. 
887;  Crescent  Min.  Co.  v.  Min.  Co.,  17  Utah, 
444,  54  Pac.  244,  70  Am.  St.  Rep.  810;  So. 
Pac.  By.  Co.  v.  Dufour,  05  Cal.  615,  30  Pac. 
783,  19  L.  R.  A.    92. 

3.  As  to  an  estoppel:  The  plaintiff  claims 
that  the  defendants  saw  him  build  his  house, 
plant  trees  and  shrubs,  deepen  and  widen 
the  drain  ditch,  made  no  objection,  did  not 
deny  blm  the  right  to  the  use  of  the  water, 
and  did  not  themselves  assert  title  to  it; 
therefore  they  should  now  be  estopped  from 
asserting  title  to  the  water  or  from  in  any- 
way Interfering  with  its  flow.  The  mere 
statement  of  tlie  essential  elements  of  an 
equitable  estoppel  shows  that  tijis  contentlou 
cannot  prevail.  "In  order  to  constitute  an 
equitable  estoppel,  there  must  exist  a  false 
representation  or  concealment  of  material 
facts.  It  must  have  been  made  with  know^l- 
edge,  actual  or  constructive,  of  the  facts. 
The  party  to  whom  It  was  made  must  have 
been  without  knowledge  or  the  means  of 
knowledge  of  the  real  facts.  It  must  have 
been  made  with  the  Intention  that  It  should 
be  acted  upon,  and  the  party  to  whom  it  was 
made  must  have  relied  on  or  acted  upon  it 
to  his  prejudice."  16  Cyc.  720;  Trust  Co.  v. 
Wagener,  12  Utah,  1,  40  Pac.  704;  Smyth  v. 
Neal,  31  Or.  105,  40  Pac.  830;  Boggs  v.  Merc- 
ed Min.  Co.,  14  Cal.  270.  Tested  by  these 
principles,  the  facts  are  far  from  showing 
an  estoppel.  The  plaintiff  had  the  undoubt- 
ed right  to  build  a  house  on  his  own  land 
and  to  improve  it  by  planting  trees  and 
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shrubs  and  the  like.  Against  these  acts  the 
defendants  were  not  In  duty  bound  to  speak, 
and  could  not  properly  have  objected  thereto 
had  they  desired  to  do  so.  The  use  that 
the  plaintiff  made  of  the  water  was  a  mere 
permissive  one.  To  constitute  an  equitable 
estoppel  the  authorities  say  there  must  be 
some  degree  of  turpitude  In  the  conduct  of 
the  party  before  a  court  of  equity  will  estop 
him  from  the  assertion  of  his  title.  The 
acts  claimed  to  work  an  estoppel  did  not  In- 
volve such  false  representations  or  conceal- 
ment of  facts,  or  such  things  done  with  in- 
tention to  have  been  acted  upon  within  the 
meaning  of  the  adjudicated  cases. 

4.  The  decree  adjudged  the  plaintiff  not 
only  to  have  the  right  to  take  the  water  out 
of  the  ditch,  but  adjudged  him  to  be  the 
absolute  owner  of  the  water  Itself  and  of  the 
ditch,  quieted  the  title  thereto  in  him,  ad- 
judged that  the  defendants  had  no  claim  or 
title  whatever  to  either  the  water  or  the 
ditch,  directed  that  they  permit  the  water  to 
flow  down  the  ditch  as  It  did  when  It  was 
diverted  by  them,  and  enjoined  and  restrain- 
ed them  from  in  any  manner  interfering 
with  such  waters  or  said  ditch.  Thus  the 
plaintiff  was  granted,  not  only  an  easement 
In  and  to  the  defendants'  land,  but  also  an 
estate  therein,  for  the  percolating  waters 
were  and  are  part  and  jmrcel  of  the  soil 
of  their  land,  and,  both  by  necessary  Im- 
plication and  by  the  prohibiting  and  re- 
straining provisions  of  the  Judgment,  their 
right  and  power  to  use  their  own  land  in 
any  manner  which  ti'in  result  in  diminishing 
the  flow  of  the  ditch  or  impair  plaintiff's 
title  to  or  use  of  the  water  or  ditch,  or 
which  will  result  in  any  Interference  there- 
with, have  been  completely  destroyed.  It 
substantially  obligates  the  defendants  to 
maintain  their  lands  as  a  reservoir  for  the 
collection  and  discharge  of  percolating  wa- 
ters found  within  and  belonging  to  It,  for 
the  use  of  plaintiff.  If  the  plaintiff,  when 
he  purchased  the  land.  Intended  to  purchase 
and  thought  he  was  purchasing  this  so-called 
water  right  from  the  drain  ditch,  it  was 
incumbent  upon  him  to  show  that  it  was 
then  an  existing  appurtenance  belonging  to 
the  land  purchased  by  him,  and  was  thus  in- 
cluded in  the  granting  and  descriptive  clauses 
of  his  deed  as  an  appurtenance.  If  it  did 
not  belong  to  the  land  as  an  appurtenance, 
but  was  a  stream  of  water  Independent  of 
it,  he  should  have  had  it  expressed  in  his 
deed.  Having  failed  on  both  propositions, 
he  cannot  now  be  heard  to  say  by  parol  that 
it  was  intende<l  to  be  conveyed  to  him,  and 
because  of  the  contemiKiraneous  verbal 
agreement,  or  under  the  guise  of  an  equi- 
table estoppel,  call  on  the  chancellor,  in  ef- 
fect, to  reform  his  deed,  and  Ingraft  In  it 
whatever  plaintiff  by  parol  may  choose  to 
say  was  Intended. 

For  these  reasons,  I  think  the  Judgment 

ought  to  be  reversed.  r->,r^nir> 
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ROGERS  ▼.  OGPEN  BLDG.  &  SAV.  ASS'N. 
DRIVER  T.  SAME  (GROSSMAN  et  al. 

Interreners). 
(Supreme  Court  of  Utah.    Dec.  2,  1905.) 

1.  Appeal  —  Review —EISTOPPEL  to  Alleoe 
Error. 

Parties  who  admit  a  fact  in  their  plead- 
iDgs  cannot  question  such  fact  on  appeal. 

[Eld.  Note. — For  cases  in  point,  see  toI.  2, 
Cent.  Dig.  Appeal  and  Error,  {  1066.] 

2.  Building  and  Loan  Associations— Rela- 
tion TO  Members— Holders  of  Matured 
Stock. 

Where  a  building  and  loan  association  issued 
its  stock  in  separate  and  consecutive  series, 
agreeing  with  the  stockholders  to  purchase  the 
stock  of  each  series  as  it  matured,  and  in  pur- 
suance of  its  agreement  and  of  the  uniform  cus- 
tom and  course  of  dealing  between  it  and  its 
stockholders,  which  was  to  pay  off  matured 
stock  of  one  series  in  preference  to  matured 
stock  of  a  subsequent  series,  purchased  the 
stock  of  a  certain  stockholder  on  its  maturity, 
and  began  paying  therefor  in  installments  and 
continued  such  payments  for  several  years, 
with  the  knowledge  and  acquiescence  of  pur- 
chasers and  holders  of  subsequent  issues  of 
stock,  the  holder  of  the  matured  stock  would  be 
regarded  as  a  creditor  of  the  association  to  the 
extent  of  the  payments  due  him  on  his  stock, 
or  at  least  as  having  equities  superior  to  those 
of  the  subsequent  purchasers  and  holders  of 
stock. 

3.  Same— Evidence  —  Fbescuftions  —  Sol- 
vency. 

Solvency  will  be  presumed,  in  the  absence  of 
evidence  of  insolvency. 

4.  Same— What  Constitutes  Insolvenct. 
Insolvency  denotes  the  insufficiency  of  the  en- 
tire property  and  assets  of  an  individual  to 
pay  his  debts,  and  is  to  be  determined  from  a. 
comparison  of  all  assets  and  resources  with  his 
liabilities,  and  not  alone  from  the  amount  of' 
money  on  hand  or  coming  in,  or  from  the  ab- 
sence of  money  on  hand. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insolvency,  §  29.] 

5.  Same— Sales  op  Stock— Evidence  —  Pos- 
session or  Seller. 

Where  a  holder  of  matured  stock  in  a 
building  and  loan  association  agreed  to  surren- 
der the  same  and  sell  it  to  the  association,  and 
in  pursuance  of  such  agreement  the  association 
began  to  pay  him  therefor  in  installments,  bis 
continued  retention  of  possession  of  the  stock, 
while  evidentiary  of  ownership  in  him,  was  not 
conclusive,  and.  in  view  of  the  fact  that  the 
stock  was  being  paid  for  in  installments  by  the 
association,  was  not  inconsistent  with  the  exis- 
tence of  a  consummated  sale  to  the  association. 

6.  Same— Interest— When    Allowed. 

A  stockholder  in  a  building  and  loan  asso- 
ciation, who,  on  the  maturity  of  his  stock,  sold 
it  to  the  association  according  to  agreement  in 
the  usual  course  of  business  of  the  association, 
was  entitled,  on  the  failure  of  the  association  to 
pay  for  the  stock,  to  recover,  not  only  the 
.tmount  of  his  claim  at  the  time  it  was  due,  but 
interest  thereon  from  that  time.* 
McCarty,  J.,   dissenting. 

Appeal  from  District  Court,  Weber  County ; 
Chas.  H.  Hart,  Judge. 

Actions  by  L.  R.  Rogers  and  by  Jesse  J. 
Driver  against  the  Ogden  Building  &  Sav- 
ings Association.  In  the  latter  action  W. 
W.  Crossman  and  L.  R.  Rogers  intervened, 
after  which  the  actions  were  consolidated 

•Qodbe  T.  Toung,  1  Utah,  5S. 


and  tried  together.  From  a  Judgment  ren- 
dered In  favor  of  Rogers,  Driver  and  Cross- 
man  appealed.    Affirmed. 

A.  6.  Horn,  for  appellants.  John  A.  Street. 
for  respondent. 

STBAUP,  J.  1.  The  Ogden  Building  & 
Savings  Association  wag  a  corporation  or- 
ganized In  1893  under  the  general  incorpora- 
tion act  of  the  then  territory  of  Utah,  and, 
while  not  technically  known  as  a  building 
and  loan  association,  to  some  extent  it  par- 
took of  the  nature  of  such  associations.  The 
purpose  of  this  organization,  as  stated  In  its 
articles  of  Incorporation,  was  "the  accumu- 
lation of  a  fund  by  the  savings  of  the  mem- 
bers thereof  sufficient  to  enable  each  share- 
holder to  invest  his  savings  safely  and  speed- 
ily, and  to  purchase  real  estate,  or  to  Invest 
the  same  as  may  be  deemed  by  him  most 
profitable,  and  that  each  shareholder  may 
have  the  benefit  of  the  aggregate  capital 
which  co-operation  produces,  and  loaning 
money  to  shareholders  for  the  purpose  of 
enabling  them  to  erect  buildings,  and  other- 
wise loaning  and  investing  money,  and  the 
purchasing  and  holding  real  estate  for  the 
ptUTposes  and  benefits  of  the  association." 
It  was  also  provided  by  Its  constitution  and 
by-laws  that  "each  and  every  shareholder,  for 
each  and  every  share  of  stock  that  he  had  sub- 
scribed for,  paid  the  sum  of  fifty  cents  sub- 
scription fee,  and  the  sum  of  one  dollar  each 
and  every  month  thereafter,  until  the  value 
of  the  stock  in  which  the  series  to  which 
the  subscription  was  made  became  sufficient 
to  divide  to  each  share  of  the  said  stock  the 
sum  of  one  hundred  dollars."  It  was  also 
shown  that  the  association  had  separate, 
distinct,  and  consecutive  series  of  stock  num- 
bered from  1  to  37.  Subscribers  purchased 
of  said  corporation  shares  of  Its  capital 
stock,  paying  therefor  In  monthly  install- 
ments until  the  amount  paid,  as  aforesaid, 
together  with  the  natural  earnings  of  said 
association,  equaled  the  sum  of  $100  or 
more  per  share,  when,  as  Is  conceded  by  all 
parties,  and  as  Is  alleged  In  their  pleadings 
by  the  appellants,  "the  said  shares  of  stock 
should  be  fully  matured,  and  the  association 
agreed  to  and  with  such  stockholders  to  then 
and  there  pay  them  In  lawful  money  of  the 
United  States  the  amount  at  which  said 
shares  of  stock  had  matured."  About  the 
year  1890  respondent  Rogers  took  out  and 
was  the  holder  of  35  shares  of  what  is 
known  as  the  "Fifteenth  Series"  of  said 
capital  stock,  and  from  thence  on  continu- 
ously made  monthly  payments  thereon  un- 
til the  30th  day  of  September,  1898,  when 
said  stock  was  fully  paid  and  matured.  All 
previous  series  having  been  theretofore  ma- 
tured and  paid  for  by  the  association  and 
retired,  the  association,  on  the  day  last  afore- 
said, by  resolution  of  Its  board  of  directors 
in  a  regular  meeting,  declared  the  said  35 

shares  of  stock  matured  and  then  and  there 
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payable  to  the  said  Rogers  at  $102  per 
share,  amounting  la  the  aggregate  to  $3,570. 
Thereafter  the  association  made  partial  pay- 
ments thereon,  leaving  on  June  26,  1003,  a 
balance  due  and  unpaid  of  about  $2,700. 
Upon  repeated  demands  made  by  respondent 
Rogers  for  his  money,  and  upon  failure  of 
the  association  to  pay  it,  on  October  3,  1903, 
be  commenced  bis  suit  against  said  aat- 
soclatlon  for  the  collection  of  the  same.  The 
defendant  association  appeared  and  de- 
murred to  the  complaint,  and.  Its  demurrer 
being  overruled,  on  November  19,  1903,  It 
answered.  In  the  meantime,  and  on  the  2d 
day  of  November,  1903,  the  appellant  Driver 
commenced  an  action  against  the  defendant 
association,  alleging  its  Insolvency,  and  aslced 
for  the  appointment  of  a  receiver.  On  the 
same  day  the  defendant  association,  through 
appellant  Grossman,  Its  president,  filed  an 
answer  admitting  all  the  allegations  of  Driv- 
er's said  complaint,  appeared  in  court,  and 
consented  to  the  appointment  of  a  receiver, 
and  on  said  day  last  named  one  Kelly  was 
appointed  receiver  for  said  association.  On 
November  9,  1903,  respondent  Rogers  was 
given  leave  to  file  a  complaint  In  interven- 
tion in  said  suit,  which  was  done  by  him. 
LAter  appellant  Crossmau,  who  was  a  stoci^- 
bolder  in  a  series  subsequent  to  the  fifteenth, 
for  himself,  and  on  assigned  claims  to  him 
of  stockholders  also  in  series  subsequent  to 
the  fifteenth,  except  one  Tracey,  who  was 
of  the  fifteenth  series,  also  filed  a  com- 
plaint in  Intervention  In  the  said  action. 
The  actions  were  consolidated  and  brought 
on  for  trial  before  the  court.  It  appears 
from  the  record  that,  in  the  filing  of  the 
various  pleadings  In  said  causes,  the  de- 
fendant association,  the  plaintiff  Driver  pray- 
ing for  the  appointment  of  a  receiver,  the 
Intervener  Grossman,  and  the  receiver  him- 
self were  all  represented  by  one  and  the 
same  counsel.  The  principal  contest  at  the 
trial  was  as  to  whether  respondent  Rogers 
was  a  creditor  or  mere  stockholder  of  the 
association,  and  as  to  whether,  by  reason 
of  the  premises,  his  claim  should  be  pre- 
ferred, and  therefore  should  be  paid  out 
of  the  assets  of  the  association  before  pay- 
ing members  In  aeries  subsequent  to  the 
fifteenth.  There  were  no  so-called  general  or 
outside  creditors.  The  constitution  and  the 
by-laws  of  the  association  were  put  In  evl- 
dence,  and  evidence  was  also  given  with  re- 
spect to  its  series  of  stock,  and  as  to  the 
manner  In  which  prior  series  were  treated 
and  preferred  by  the  association  and  its 
members  over  subsequent  series. 

Among  other  things  the  court  found  as  fol- 
lows: 

"(3)  The  court  further  finds  that  from 
the  inception  of  the  business  of  said  de- 
fendant association  its  uniform,  exclusive, 
and  continuous  course  of  business  and  rule 
of  corporate  action,  to  which  all  of  its  share- 
holders have  at  all  times  assented,  and  un- 
der which  they   have  subscribed  for  their 


stock  in  the  corporation,  was  that  It  divided 
Its  subs<>rIption  to  Us  stock  every  six  months 
into  separate,  distinct,  and  consecutive  series, 
subscriptions  being  contlnuou.sly  solicited, 
and  the  subscribers  in  each  semiannual 
period  In  which  sufficient  shares  were  sub- 
scribed being  classed  together  as  share- 
holders of  a  'series'  numbered  from  1  upward 
to  37.  commencing  with  the  earliest  sub- 
scriptions, and  the  subscribers  to  each  sep- 
arate series  being  treated  alike  in  respect  to 
the  maturity  and  payment  of  their  shares 
in  said  series,  and  separate  from  all  other 
series;  that  up  to  the  time  the  fifteenth 
series  matured,  as  hereinafter  found,  the 
stockholders  In  each  successive  series  of  the 
14  previous  series  of  stock,  at  the  time  the 
said  stock  in  any  such  series  became  of  $100 
or  more  in  value  per  share  by  reason  of  the 
payments  and  profit.  If  any,  theretofore 
made  uiwn  such  stock,  were  treated  by  the 
association  as  sellers  of  their  stock  to  the 
association,  and  as  being  creditors  of  the 
association  who  were  entitled  to  have  the 
matured  value  of  their  shares  paid  to  them 
in  money  or  by  credit  upon  loans  made  by 
the  association  to  any  of  the  borrowing 
stockholders  in  snch  matured  series;  that  the 
association  paid  off  each  successive  matured 
series  in  preference  to  any  claims  of  its 
members  In  the  subsequent  or  junior  series 
(except  tliat  stock,  withdrawn  in  accordance 
with  the  constitution  and  by-laws,  upon 
notice  of  withdrawal  given  prior  to  the  ma- 
turity of  any  series,  was  paid  In  preference 
to  stock  of  an  earlier  series  maturing  after 
such  withdrawn  stock  became  payable  un- 
der the  rules  of  said  company);  and  that 
after  payment  in  full,  as  far  as  the  shares 
in  the  matured  series  were  concerned,  the 
holders  ceased  to  be  either  stockholders  or 
creditors,  while  all  the  stockholders  in  all 
the  unmatured  series  carried  on  the  business 
of  the  association,  and  that  on  a  number 
of  occasions  the  association  borrowed  money 
to  pay  off  the  mature  price  of  stock  in  ma- 
tured scries." 

"(7)  The  court  further  finds  that  from 
the  inception  of  Its  business  the  said  asso- 
ciation held  out  to  Its  shareholders  that,  when 
the  stock  in  a  series  matured,  the  association 
would  purchase  the  said  stock  at  the  ma- 
tured prices,  and  that  the  debt  or  obligation 
to  pay  for  said  stock  in  such  matured  series 
would  have  a  preferred  lien  and  preferred 
right  of  payment  in  cash  or  by  credit  on 
loans  of  any  claims  whatsoever  of  the  stock 
In  any  subsequent  or  Junior  series,  except 
stock  withdrawn  prior  to  maturity  of  an 
earlier  series,  and  that  this  was  the  basis 
upon  which  L.  R.  Rogers  subscribed  and 
paid  for  his  stock,  and  it  was  the  condition 
under  which  all  the  shareholders  in  the  as- 
sociation, including  all  the  persons  repre- 
sented in  this  suit,  including  assignors  of 
AV.  W.  Grossman  intervener,  subscribed  for 
and  made  payments  upon  their  stock,  and 
that  after  the  maturity  of  the  stock  on  the 
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said  L.  R.  Rogers  and  said  S.  H.  Tracey  In 
the  fifteenth  series,  as  hereinbefore  found, 
the  association,  with  the  full  knowledge  of 
all  its  existing  stockholders,  first  paid  cer- 
tain balances  due  upon  the  fourteenth  series 
of  stock  as  a  preferred  claim  and  lien,  and 
then  commenced,  and  continued  for  several 
years  up  to  the  2Gth  day  of  June,  1903,  the 
making  partial  payments  upon  said  matured 
stock  of  L.  R.  Rogers  and  said  S.  H.  Tracey 
as  claims  having  a  preferred  lien  and  pre- 
ferred right  of  payment  ahead  of  any  claims 
of  the  remaining  stockholders  of  said  asso- 
ciation, Including  all  persons  Interested  in 
this  suit;  and  the  court  further  finds  that 
each  and  all  of  the  said  remaining  stock- 
holders were,  during  the  time  that  said  pay- 
ments were  being  made  on  said  fifteenth  se- 
ries, oflicers  and  directors  of  the  said  defend- 
ant association,  and  authorized  the  said  pay- 
ments upon  the  matured  stock  of  said  fifteenth 
series  as  preferred  claims;  that  said  as- 
sociation continuously  dealt  with  said  L.  R. 
Rogers,  after  maturing  bis  said  stock,  as  a 
creditor  having  a  preferred  lien  uiwn  the 
assets  of  the  association,  and  a  preferred 
right  of  payment  for  the  amount  due  bim, 
and  during  the  month  of  March,  1903,  made 
a  statement  to  him  as  a  creditor  who  was 
then  pressing  his  claim  for  payment,  repre- 
senting that  the  association  was  solvent  and 
had  a  surplus  profit  of  over  $3,700." 

The  court  also  found  that  on  the  30th  day 
of  September,  1898,  Rogers  had  paid  upon 
said  stock  the  sum  of  $102  per  share  in  cash, 
exclusive  of  any  Interest  on  payments,  or 
any  profits  of  the  association,  of  which  none 
had  been  paid  or  allowed  or  credited  to  said 
stock,  and  that  on  said  day  the  association, 
by  resolution  of  Its  board  of  directors  In 
regular  meeting,  declared  the  said  35  shares 
of  the  said  Rogers  fully  matured  and  then 
and  there  payable  to  him  at  the  sum  of 
$102  per  share,  amounting.  In  the  aggregate, 
to  the  sum  of  $3,570,  and  that  the  asso<>ia- 
tion  thereafter  made  payments  on  said  stock 
from  August,  1901,  until  June,  1903,  at  which 
time  the  last  payment  was  made,  leaving  a 
balance  due  Rogers  of  about  the  sum  of 
$2,700.  The  court  also  found  that  there  was 
due  the  assignor  Tracey  the  sum  of  about 
$(KX),  and  that  he  was  also  In  said  fifteenth 
series,  and  was  similarly  situated  to  Rogers. 
The  court  also  found  the  amount  of  moneys 
paid  in  by  members  In  the  series  subsequent 
to  the  fifteenth,  who  had  made  assignments 
to  appellant  Grossman.  The  court  also 
found  that  the  commencement  of  the  suit 
by  Driver,  seeking  the  apiwintment  of  a 
receiver,  and  all  the  proceedings  had  in  the 
action  with  resi)ect  thereto,  were  collusive 
and  for  the  puri'ose  of  preventing  resiwndent 
Rogers  from  securing  the  preference  of  pay- 
ment claimed  by  him.  As  conclusions  from 
the  findings,  the  court  held  that  resiwndent 
Rogers  and  assignor,  Tracey,  were  entitled 
to  Interest  on  their  restwctive  claims  from 
the  time  they  became  due  and  ought  to  have 


been  paid,  and  that  their  claims  were  en- 
titled to  priority  over  claims  of  those  in 
series  subsequent  to  the  fifteenth,  and  by 
the  decree  Rogers  and  Tracey  were  given 
priority  accordingly.  Crossman  and  Driver 
api)eal  and  assign  error  as  to  iwrtlons  of  find- 
ing Xo.  7,  and  as  to  the  court  giving  Rogers 
and  Tracey  interest  on  and  priority  of  their 
claims. 

2.  It  is  not  claimed  that  finding  No.  3  is  un- 
supfwrted  by  the  evidence,  nor  Is  any  error 
asiilgned  with  respect  to  It,  nor  is  it  In  any 
manner  assailed.  Error  with  resi)ect  to  finding 
No.  7  is  assigned  because  of  a  want  of  evi- 
dence to  sustain  that  portion  of  the  finding 
wherein  it  is  fonnd  that  the  association 
agreed  to  purchase  the  stock  at  its  maturity, 
and  that  the  debt  or  obligation  of  a  prior 
series  was  entitled  to  preference  over  a  sub- 
sequent one.  In  regard  to  the  agreement 
made  by  the  association  with  its  stoeklwlders 
to  purchase  the  stock  at  its  maturity,  we 
have  but  to  look  at  the  complaint  in  inter- 
vention of  api)ellant  Grossman,  where  he  al- 
leges as  follows:  "And  one  of  its  objects 
was  to  have  its  stockholders  purchase  of  Its 
shares  of  its  capital  stock,  paying  therefor 
monthly  Installments  nntil  the  amount  paid, 
together  with  the  net  earnings  of  the  asso- 
ciation, should  equal  the  sum  of  $100  or  more 
per  share.  Then  the  said  shares  of  stock 
should  be  fully  matured,  and  the  association 
agreed  to  and  with  such  stockholders  to  then 
and  there  pay  them  In  lawful  money  of  the 
United  States  the  amount  of  which  said 
shares  of  stock  had  matiu-ed."  In  the  com- 
plaint of  appeilaut  Driver,  after  stating  the 
general  purpose  and  business  of  the  associ- 
ation. It  is  alleged:  "And  that  in  that  con- 
nection said  defendant's  business  was  to  have 
the  stockholders  purchase  of  said  defendant's 
shares  of  its  capital  stock,  paying  therefor 
in  monthly  instnllments  until  the  amount 
paid,  together  with  the  net  earnings  of  said 
association,  siiould  equal  the  sum  of  $100 
each  or  more  per  share,  when  the  said  shares 
of  stock  should  be  fully  matured,  and  the 
association  agreed  with  such  shareholders 
to  then  and  there  pay  him  in  lawful  money 
of  the  United  States  the  amount  at  which 
said  shares  of  stock  had  matured."  Having 
thus  admitted  by  their  pleadings  that  there 
was  such  an  agreement,  appellants  are  not 
now  In  position  to  question  such  fact  With 
resjwct  to  a  preference  of  a  prior  series  over 
a  subsequent  one,  Kelly,  who  was  secretary 
of  the  as.9ocIation  from  1S95  to  the  time  of 
his  appointment  as  receiver,  and  who  was 
a  witness  for  appellants,  testified:  "Since 
1895  the  earlier  series  of  matured  stock  was 
paid  In  preference  to  the  later  series,  and  in 
the  order  In  which  tliey  matured.  We  opened 
a  new  series  every  six  months,  which  were 
unlimited  in  amount,  to  be  subscribed  for." 
Respondent  Rogers  testified:  "Stock  was 
treated  separate  as  to  Its  maturity.  The 
stock  in  the  series  previous  to  the  fifteenth 
were  matured  and  paid  off.  I  have  no 
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knowledge  of  any  stockholder  acting  as  such 
after  his  stock  matured,  unless  be  bad  stock 
In  Junior  series.  The  later  series  of  stock 
continued  the  business.  During  all  the  time 
I  was  director  or  president  the  company 
treated  matured  stockholders  as  creditors, 
and  borrowed  money  to  pay  them  off.  This 
was  done  from  the  Utah  Loan  &  Trust  Com- 
pany. Each  series  of  stock  was  treated  In- 
dei)endently  of  the  other.  I  paid  in  the 
amount  that  my  stock  matured  at"  We  then 
have  flnding  No.  3  confessed,  because  In  no 
manner  assailed;  and  wherein  flnding  No.  T 
Is  assailed,  because  of  a  want  of  evidence, 
It  is  fully  Bupix)rted  by  evidence.  Upon 
these  facts  we  think  the  court  was  warrant- 
ed in  his  conclusions  that  respondent  Rogers 
and  Tracey  were  creditors,  and  were  there- 
fore entitled  to  be  paid  out  of  the  assets  of 
the  defendant  association  before  payment 
to  those  in  subsequent  series.  Api>ellunta 
bare  cited  numerous  cases  holding  that,  in 
the  absence  of  any  provision  in  the  consti- 
tution or  the  by-laws,  giving  one  series  or 
class  of  stock  preference  over  others,  mere 
holders  of  matured  stock  in  a  building  and 
loan  association  are  not  creditors,  but,  in 
case  of  insolvency  and  winding  up  of  the 
association,  tiiey  can  only  share  pro  rata 
with  the  holders  of  unmatured  stock,  and 
that,  where  such  association  was  Insolvent 
when  notices  of  withdrawal  were  given, 
the  shareholders  giving  such  notices  were  not 
creditors  with  claims  entitled  to  be  paid  in 
full  the  amounts  by  them  paid  to  the  loan 
fund,  before  other  stockholders  were  entitled 
to  anything,  but  were  on  a  parity  with  other 
stockholders.  Rabbltt  v.  Wllcoxen,  103  Iowa, 
35,  72  N.  \V.  306,  38  L.  R.  A.  183,  C4  Am.  St. 
Rep.  152;  Coltrane  v.  Baltimore,  etc..  Loan 
Ass'n  (C.  C.)  110  Fed.  272;  Towle  v.  Ameri- 
can, etc..  Loan  Ass'n  (C.  C.)  75  Fed.  938; 
Ilohenshell  v.  Savings  lA>an  Ass'n,  140  Mo. 
50C,  41  S.  Vr.  048;  Leahy  v.  National,  etc., 
Loan  Ass'n,  100  Wis.  5.55,  70  N.  W.  625,  69 
Am.  St.  Hop.  5M5;  Gibson  v.  Safety,  etc., 
Ass'n,  170  III.  44,  48  N.  E.  580,  30  L.  R.  A. 
202;  Crlswell's  Appeal,  100  I'a.  488;  Chris- 
tian's Ai)peal,  102  Pa.  184 ;  Endllch  on  Bldg. 
Ass'ns,  §  514. 

These  principles  of  law,  as  applied  to  the 
facts  In  those  cases,  are  all  conceded.  The 
findings  of  the  court,  however,  here  discloses 
a  state  of  facts  essentially  different  from 
those  existing  In  the  cited  cases.  Here  It 
is  found  by  the  court  that  there  were  sep- 
arate, distinct,  and  consecutive  series;  that 
the  association  agreed  with  Its  stockholders 
to  purchase  the  stock  of  each  series  as  It 
matured;  that  It,  In  effect,  purchased  from 
respondent  Rogers,  and  he  sold  to  It  bis  stock 
In  1808,  when  it  matured,  and,  in  recognition 
thereof,  the  association  began  paying  there- 
for, and  for  several  j-ears  thereafter  made 
payments  thereon  In  preference  to  other  ma- 
tured stock  of  any  subsequent  series;  that 
It  was  the  uniform  custom  of  the  as.soclatlon, 
and  It  was  Its  course  of  dealing  with  its 


members,  that  as  a  series  matured,  it  was 
paid  off  in  preference  to  any  claim  of  mem- 
bers in  Junior  or  subsequent  series;  that 
from  its  Inception  the  association  held  out 
to  Its  shareholders  that,  when  their  stock 
in  a  series  matured,  the  association  would 
not  only  buy  the  stock  at  its  matured  value, 
but  olso  that  the  debt  or  obligation  In  such 
series  would  have  a  preferred  right  of  pay- 
ment over  all  and  any  claims  of  stock  in  a 
junior  or  subse<iuent  one ;  and  that  upon  this 
condition  and  understanding  appellants  and 
their  assignors  subscribed  for  stock  of  series 
subsequeut  to  Rogers,  and  acquiesced  In  the 
association  paying  him  and  others,  having 
matured  stock  of  prior  series,  in  preference 
to  any  claim  of  a  subsequent  one.  Because 
of  all  these  matters  and  conditions,  as  found 
by  the  court  and  more  especially  appearing 
in  findings  No.  3  and  No.  7,  we  think  the 
court  was  authorized  In  drawing  the  con- 
clusion that  the  relation  of  respondent  Rogers 
to  the  association,  at  the  maturity  of  hla 
stock  and  the  purchase  thereof  by  it  from 
him  in  1898,  became  and  was  that  of  a  cred- 
itor, or  at  least  gave  bim  equities  superior 
to  appellants.  U.  S.  v.  Union  Pnc.  R.  Co., 
91  U.  S.  85.  23  L.  Ed.  234. 

Mr.  Rndllch  In  his  work  on  Building  Asso- 
ciations at  section  514,  speaking  of  disso- 
lutions and  effects  of  dissolutions,  among 
other  things,  says :  "To  permit  one  member, 
or  one  set  of  members,  to  t»e  paid  in  full 
at  the  expense  of  others  who  get  less,  is 
not  to  carry  out  that  scheme  or  agreement 
(mutuality,  equality,  and  equal  burdens)  un- 
less there  is  something  which  gives  the  for- 
mer an  equity  superior  to  the  latter,  whereby 
they  have  a  better  and  stronger  claim  upon 
the  property  of  the  association.  Where  one 
has  subscribed  to  and  paid  up  stock  upon 
a  distinct  understanding  that  it  is  to  be 
preferred  over  that  of  others  who  have 
paid  less,  there  is  such  a  superior  equity." 
Where,  as  here,  each  series  of  stock  has 
been  treated  by  the  association  and  all  its 
members  as  distinct  and  separate,  the  rights 
of  members  in  a  particular  series,  and  their 
obligations  to  the  association,  or  to  members 
In  other  series,  must  be  ascertained  as  of 
the  date  of  the  maturity  of  the  stock  of 
that  series.  Thompson,  Bldg.  Ass'ns  (2d 
E^d.)  742.  It  Is  quite  apparent  to  us  that 
from  the  time  when  his  stock  matured,  his 
claim  liquidated  in  1808,  and  then  promised 
by  the  association  to  be  paid,  Rogers  was 
no  longer.  In  fact  or  In  law,  a  stockholder 
of  the  association,  and  could  not  rightfully, 
as  such,  have  any  roice  in  the  management 
or  conduct  of  Its  affairs:  neither  as  a  stock- 
holder was  he  entitled  to  share  In  the  profits 
of  the  association  made  thereafter  no  matter 
how  great.  All  that  he  could  exact  was 
the  payment  of  his  claim,  together  with 
Interest  thereon  from  1808.  There  Is  noth- 
ing In  the  constitution  or  by-laws  of  the 
association  precluding  it  from  making  an 
agreement  to  purchase  its  stock  from  Its 
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members,  and  where  such  an  agreement  is 
made,  and  such  a  course  of  dealing  trans- 
acted, witl)  ttie  assent  of  its  stockholders, 
we  see  no  reason  why  the  stock  cannot  so  be 
purchased  by  the  association,  if  creditors 
are  paid.  1  Cook  on  Corp.  (4th  Ed.)  Ii  3 
and  311,  and  cases ;  Blalock  t.  Mfg.  Co.,  110 
N.  C.  99,  14  S.  E.  501;  Schilling,  etc.,  Co. 
V.  Schneider,  110  Mo.  83,  19  S.  W.  67.  Such 
authority  is  not  here  questioned.  The  very 
business  and  pursuit  of  this  association  con- 
templates the  purchase  of  its  stock  Issued 
to  its  members  at  the  maturity  of  the  stock 
or  upon  notice  of  its  withdrawal. 

3.  Furthermore,  this  case  does  not  fall 
within  the  principles  of  the  cited  cases,  for 
the  reason  that  there  is  no  finding  by  the 
court  of  insolvency  of  the  association ;  nor 
do  api^ellauts  at  all  complain  because  a  find- 
ing thereon  was  not  made,  nor  is  any  assign- 
ment made  with  respect  thereto.  It  is,  bow- 
ever,  argued  by  appellants  In  their  brief 
that  the  association  was  Insolvent  at  all 
times  since  the  year  1893.  Upon  a  review 
of  the  evidence  we  are  not  satisfied  that  it 
80  greatly  preponderates  In  favor  of  a  find- 
ing of  insolvency  as  to  preclude  a  contrary 
finding.  In  fact  we  are  satisfied  that  the 
preponderance  of  the  evidence  is  In  favor 
of  solvency.  It  will  l>e  presumed  that  the 
association  was  solvent  until  there  Is  some 
evidence  tending  to  show  that  It  was  in- 
solvent. The  only  witness  speaking  on  the 
subject,  and  who  says  that  the  association 
was  Insolvent,  was  the  receiver,  who  at  the 
time  of  his  appointment  was,  and  since  189S 
bad  been,  tlie  secretary  of  the  association. 
But  the  testimony  of  this  witness  was  con- 
tradicted by  the  ofiBclal  reports  and  records 
of  the  association  made  by  himself,  especially 
as  made  and  reported  by  him  In  March, 
1903,  wherein  he  asserted  that  the  associa- 
tion was  solvent  In  that  year  In  his  official 
reports  he  stated  that  the  resources  of  the 
association,  consisting  of  bills  receivable,  fix- 
tures, cash  In  the  treasury,  and  real  estate, 
amounted  to  $9,162.72;  and  that  the  liabilities, 
consisting  of  the  15th,  19th,  21st,  2Cth,  28th, 
29th,  32d,  33d,  and  37th  series  (all  others 
having  either  matured  or  been  withdrawn,  and 
paid),  amounted  to $5,426,  leaving  an  undivid- 
ed profit  of  $3,728.72.  While  It  was  shown  that 
in  1893.  owing  to  defalcations  of  some  of 
its  officers,  the  liabilities  of  the  association 
exceeded  Its  resources,  yet  In  189S,  the  asso- 
ciation bad  retrieved  itself,  at  which  time 
Its  resources  over  its  liabilities,  and  Its  un- 
divided profits,  were  the  sum  of  $3,834.61; 
in  1896,  $2,415.18;  in  1897,  $3,384.42;  In  1898 
(When  Rogers'  stock  matured).  $1,817.64;  in 
1900,  $3,878.96;  In  1903.  $3,878.96.  What  the 
conditions  of  the  association  were  In  1901  and 
1902  does  not  appear.  Tliese  reports  were 
certified  to,  approved,  and  submitted  by  the 
president,  secretary,  and  auditor  of  the  asso- 
ciation. When  his  attention  was  called  to 
his  official  reports,  the  receiver  attempted  to 
reconcile  bis  oral  testimony  therewith  by  the 


statement  that  the  valuations  of  real  estate, 
as  reported  by  him  and  other  officers  of  the 
association,  were  unreal  and  not  true.  It 
may  be  that  the  trier  of  the  fact,  having  be- 
fore him  the  appearance  and  demeanor  of 
the  witness,  or  some  corroborating  circum- 
stance, may  be  persuaded  that  the  truth  of 
the  fact  Is  as  was  orally  testified  to  by  the 
witness  on  the  stand,  and  not  as  appears  from 
his  official  declarations  and  conduct  cover- 
ing a  period  of  eight  years;  but  as  the  rec- 
ord Is  made  to  appear  to  us,  were  we  to  weigh 
this  testimony  and  determine  the  fact,  we 
would  be  disposed  to  take  the  official  declara- 
tions and  conduct  of  the  witness  with  respect 
to  solvency  of  the  association  in  preference 
to  his  testimony  of  Insolvency  on  the  stand 
at  a  time  when  purpose  and  motive  may  have 
prompted  him  to  have  the  facts  different  from 
those  disclosed  by  his  official  records  and  books. 
When  we  find  the  defendant  association, 
the  plaintiff  Driver,  asking  the  appointment 
of  a  receiver,  the  receiver  himself,  and  the 
intervener  Crossman,  who  as  president  repre- 
sented the  company,  and  also  as  assignee 
represented  claimants  In  different  and  con- 
filctlng  series  of  stock,  all  represented  by  one 
and  the  same  counsel,  and  also  find  appel- 
lants testifying  that  upon  a  discussion  of 
the  matter  they  had  concluded  "that  It  would 
be  better  for  the  association  If  all  the  mem- 
bers clubbed  together  and  try  and  stand  off 
Rogers'  suit,"  and  the  finding  of  the  court  that 
the  application  for  a  receiver  and  all  the  pro- 
ceedings had  with  respect  thereto  were  col- 
lusive to  defeat  the  claim  of  resi)ondent 
Rogers,  we  are  not  at  all  lmi)resRed  with  the 
equities  of  appellants,  nor  with  the  oral  testi- 
mony of  their  witness.  Appellant  Crossman 
Is  in  this  position:  lie,  as  president  of  the 
association.  In  the  suit  brought  by  Driver 
against  the  association  for  the  appointment 
of  a  receiver,  filed  an  answer  admitting  all 
the  allegations  contained  in  the  complaint, 
went  Into  court  and  consented  tliat  Kelly  be 
appointed  receiver,  and,  upon  such  appoint- 
ments being  made,  thereafter  filed  a  com- 
plaint in  Intervention  In  the  same  suit,  and, 
among  other  things,  alleged  that  the  said  ac- 
tion brought  by  Driver  was  not  brought  or 
maintained  by  him  In  good  faith,  and  "is  a 
fraud  upon  the  jurisdiction  of  the  court"  and 
then  comes  to  this  court  and  complains  be- 
cause the  trial  court  found  that  said  action 
was  not  brought  in  good  faith. 

It  is,  however,  said  that  the  earnest  and 
rei)eated  demands  of  respondent  Rogers  on 
the  association  for  the  payment  of  his  claim, 
its  reply  that  It  had  not  sufficient  money  on 
hand  with  which  to,  and  for  that  reason 
could  not,  pay  It,  are  of  themselves  sufficient 
evidence  of  the  Insolvent  condition  of  the 
association.  It  must  be  borne  In  mind  that 
the  stock,  as  It  matured,  was  not  payable 
out  of  any  special  or  particular  fund,  as 
was  the  fact  In  some  of  the  cited  cases;  but 
here  the  agreement  to  pay  was  absolute  and 
unconditional.    The  mere  fact,  therefore,  that 
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tbe  association  had  not  on  band  money  in 
its  treasury  is  not  at  all  determinative  of 
its  Insolvent  condition.  Insolvency  Is  not 
alone  determined  from  the  amount  of  money 
<m  hand  or  cash  coming  in,  bnt  from  a  com- 
parison of  assets  and  resources,  including  all 
kinds  of  property,  real  and  personal,  with 
liabilities.  The  term  "insolvency"  denotes 
tlie  insufficiency  of  the  entire  property  and 
assets  of  an  individual  to  pay  bis  debts.  16 
A.  &  K  Ene.  L.  637.  Here  It  was  shown 
that  when  stock  prior  to  tbe  fifteenth  series 
matured,  and  the  association  bad  no  money 
on  hand  with  which  to  pay  it,  it  borrowed 
money  for  that  purpose.  In  this  instance, 
although  tbe  claim  of  Rogers  became  due 
and  payable  In  the  year  1898,  and  although 
be  made  repeated  demands  for  payment,  and 
the  association  often  acknowledged  its  in- 
debtedness to  him  and  made  repeated  prom- 
Ises  to  pay  him,  nevertheless,  so  far  as  it 
appears  from  the  record,  no  attempt  was 
made  to  borrow  money  with  which  to  pay  It; 
nor  wag  there  any  inability  on  tbe  part  of 
tbe  association  to  obtain  a  loan  at  all  shown. 
It  is  in  effect  argued  that  notwithstanding 
the  agreement  of  tbe  association  to  purchase 
tbe  stock,  and  the  liquidation  of  Rogers' 
claim  in  1888,  tbe  association,  as  matter  of 
fact,  did  not  purchase  the  stock  because 
Rogers  did  not  Indorse  nor  surrender  it  to 
tbe  association,  but  retained  possession  of  it, 
and  therefore  be  still  remained  and  was  a 
mere  stockholder.  While  bis  retention  and 
possession  of  the  stock  was  evidentiary  of 
ownership  in  him,  yet  it  was  not  conclusive. 
Under  tbe  circumstances,  his  retention  of  the 
stock  was  not  at  all  inconsistent  with  the 
fact  of  its  sale  to  the  association,  for  it 
was  the  most  natural  thing  for  blm  to  retain 
it  until  it  was  paid  for. 

Rogers,  however.  In  1902  offered  to  sur- 
render his  stock  to  the  association  upon  its 
executing  to  him  a  secured  note  for  its  in- 
debtedness to  him;  but  this  tbe  association 
declined  to  do,  not  because  of  any  claim 
that  said  indebtedness  was  not  due  and  owing 
to  blm,  but  because,  as  stated  by  it  "It 
would  tie  up  the  property  and  make  a  great 
detriment  to  tbe  handling  of  the  same  when  It 
came  to  selling  it,"  and,  further,  because  It 
"would  make  all  efforts,  consistent  with  the 
condition  of  things,  to  pay  your  indebted- 
ness," and  that  it  was  willing  to  pay  him 
as  fast  as  tbe  money  came  in.  But,  as  be- 
fore observed,  tbe  demand  of  Rogers  was 
payable,  not  out  of  a  particular  fund,  or  out 
of  a  percentage  of  receipts  or  funds  coming 
in,  bnt  bis  demand  was  payable  without 
quallflcatlon  or  condition.  Rogers,  in  May, 
1903,  wrote  to  tbe  association :  "I  have  wait- 
ed now  for  this  payment  nearly  five  years, 
and  respectfully  say  to  you  that  I  will  not 
wait  any  longer.  You  have  property  which 
yon  can  sell  and  pay  me  tbe  proceeds  of  such 
sale,  which  I  insist  that  you  do  at  once; 
otherwise,  I  shall  take  such  action  In  the 
matter  as  will,  in  my  opinion,  speedily  pro- 


cure me  my  money.  I'  trust  you  will  not 
drive  me  to  this  step."  Again,  in  Septem- 
ber, 1903,  be  wrote  that  he  was  not  disposed 
to  wait  longer,  and  to  advise  him  what  the 
association  proposed  to  do.  The  record 
shows  similar  demands  were  made  by  blm 
every  year  from  1898  to  the  commencement 
of  his  action.  In  the  correnpondence  between 
tbe  parties  both  Rogers  and  the  association 
treated  the  matter  as  an  Indebtedness  of  the 
association  owing  by  it  to  him.  It  Is  conced- 
ed by  all  parties  that  the  money  due  Rogers 
on  this  Indebtedness  was  payable  to  him 
more  than  five  years  prior  to  the  commence- 
ment of  bis  action.  After  patiently  waiting 
all  this  time  for  bis  money  on  an  indebted- 
ness acknowledged  by  tbe  association  and  ail 
parties  concerned  to  be  due  him,  and  upon 
the  failure  of  the  association  to  pay  it,  when 
Rogers  brings  suit  to  collect  it,  the  associa- 
tion and  appellants  together  colluded  to 
throw  the  association  into  the  hands  of  a  re- 
ceiver, in  order,  as  they  themselves  said,  "to 
stand  off  Rogers'  suit"  Bqnlty  grants  re- 
lief to  blm  who  does  equity,  not  to  blm  who 
comes  into  court  and  self-confesses  that  be 
was  a  party  to  an  action,  which  was,  in  his 
own  language,  "a  fraud  upon  tbe  Jurisdiction 
of  tbe  court"  Appellants  come  within  tbe 
maxim,  "He  that  hath  committed  Inequity 
shall  not  have  equity." 

4.  Having  reached  the  conclusion  that  Rog- 
ers became  a  creditor  in  1898,  and  that  his 
claim  then  was  due  and  payable,  and  tbe  as- 
sociation having  failed  to  pay  It,  we  see  no 
reason  why  he  Is  not  entitled  to  interest;  and 
tbe  ruling  of  the  trial  court  in  this  respect 
allowing  him  Interest,  is  correct.  Godbe  v. 
Young,  1  Utah,  55;  Young  v.  Godbe,  15  Wall. 
562,  21  L.  Ed.  250;  16  A.  &  B.  Bnc.  L.  1004- 
1006. 

Our  conclusion,  therefore,  la  that  the  Judg- 
ment of  tbe  trial  court  ought  to  be,  and  it 
hereby  Is,  affirmed,  with  costs. 

BARTCH,  C.  J.,  concurs. 

McOARTY,  J.  (dissenting.)  I  am  not  only 
unable  to  agree  with  my  Brethren  resi)ect- 
tng  some  of  the  propositions  of  law  an- 
nounced in  the  foregoing  opinion,  but  differ 
with  them  as  to  what  the  record  shows  some 
of  tbe  material  facts  to  be  in  tbe  case.  The 
record  shows  that  in  1893  tbe  association  sus- 
tained severe  losses.  Its  books  were  de- 
stroyed by  Are,  and  it  was  uncertain  as  to 
what  the  financial  condition  of  the  company 
was  at  that  time.  An  auditing  committee 
was  appointed  to  investigate  the  affairs  of 
tbe  company  and  report  on  Its  condition. 
Tbe  report  which  is  In  evidence,  shows  that 
the  liabilities  of  the  association  exceeded  Its 
assets  by  nearly  $10,000.  As  a  result  all  of 
the  stock  was  assessed  15  per  cent,  of  tbe 
amount  paid  thereon  by  tlie  stockholders. 
About  this  time  Rogers,  tne  plaintiff  herein, 
was  made  president  of  tbe  association  for  the 
purpose  of  retrieving  some  losses  sustained 
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by  tbe  associatton,  wblcb  position  be  held 
nnti)  March,  1899.  Notwithstanding  efforts 
were  made  to  place  tbe  association  npon  a 
more  solid  flnancial  basis,  it  continued  to 
grow  weaker  in  this  respect,  and  after  the 
losses  referred  to  were  sustained  no  stock 
matured  for  a  greater  amount  than  that  paid 
In  by  the  stockholders  as  subscription  fees 
and  the  regular  monthly  payments. 

It  appears  from  tbe  uncontradicted  tes- 
timony that  long  before  Rogers'  stock  ma- 
tured, and  while  be  was  president,  the  policy 
was  to  carry  on  the  business  until  the  associ- 
ation could  realize  on  its  assets  and  wind  up 
its  affairs  in  such  manner  as  would  be  least 
harmful  to  Its  stockholders.  Tbe  auditor's 
report  of  March,  1897,  showing  the  flnancial 
condition  of  the  association,  concludes  as  fol- 
lows :  "Should  we  be  able  to  obtain  new 
stockholders  to  offset  the  decrease  by  matur- 
ing stock,  we  win  be  in  a  position  to  continue. 
If  not,  the  best  thing  to  do  to  protect  all 
stockholders  Is  to  have  a  receiver  apiwinted 
and  close  up  our  affairs."  To  the  same  effect 
is  tbe  auditor's  report  of  July,  1897,  wherein 
be  states:  "We  must  increase  our  subscrip- 
tions or  close  up  tbe  business,  which  we  are 
now  gradually  doing."  One  of  tbe  stock- 
holders testified  on  this  point  as  follows,  and 
his  testimony  is  not  disputed :  "At  different 
times  previous  to  1898,  the  question  of  carry- 
ing the  association  along  was  discussed  at 
meetings  at  which  Mr.  Rogers  was  president, 
and  the  question  was  discussed  that,  if  we 
would  go  on  and  carry  the  association  along, 
that  there  was  a  possibility  of  It  paying  out 
the  money  put  in  by  realising  upon  our  assets. 
If  not,  the  general  opinion  was  that  we 
would  not  get  out  even  the  money  we  put  in. 
That  was  universally  expressed  by  tbe  stock- 
holders as  early  as  1893  or  1894,  and  tbe 
policy  agreed  was  to  carry  on  the  business 
with  that  end  in  view.  We  often  discussed 
about  winding  up  the  company,  and  it  was 
stated  that  a  big  loss  would  result  to  the 
stockliolders  If  we  attempted  to  wind  up  its 
affairs,  but  by  carrying  It  on  we  would  get 
our  money  out  by  an  advance  In  the  prices  of 
real  estate,  and  we  held  on  for  that  puriMse." 
Another  witness  testified  on  this  branch  of 
the  case,  in  part  as  follows:  "I  attended 
meetings,  after  Mr.  Rogers  became  president, 
at  which  the  flnancial  condition  of  tbe  com- 
pany was  discussed.  We  came  to  the  con- 
clnsion  that  tbe  company's  affairs  were  such 
that,  if  any  one  ai»plled  for  a  receiver,  we 
would  go  to  tbe  wall  and  be  unable  to  meet 
our  liabilities  in  full."  Since  1885  tbe  sub- 
acrlbo's  for  stock,  with  a  few  exceptions,  as 
sbown  by  tbe  undisputed  evidence  in  the  case, 
were  old  members  of  tbe  company,  who  took 
stock  to  qualify  them  to  serve  as  directors. 
For  several  years  prior  to  the  bringing  of 
this  action  there  were  not  suffldent  number 
of  stockholders  to  make  a  full  board  of  di- 
rectors. The  by-laws  provided  for  thirteen 
directors,  whereas  the  numl>er  did  not  ex- 
ceed seven  or  eight.    Prior  and  up   to  tbe 


maturity  of  the  stock  of  the  twelfth  series, 
when  tbe  stock  in  a  series  matured  and  there 
were  not  sufildeut  funds  In  tbe  treasury  to 
redeem  or  pay  It  off,  the  company,  on  many 
occasions,  borrowed  money  for  that  purpose. 
The  record  shows  that  the  last  money  bor- 
rowed by  the  association  was  used  to  pay  off 
the  twelfth  series  of  stock,  which  matured 
in  1897,  and  the  evidence  further  shows  that 
the  company  has  not  loaned  any  money 
since  October  of  tbe  same  year. 

It  Is  not  charged  that  there  has  been  fraud 
or  mismanagement  in  the  affairs  of  the  com- 
pany since  the  losses  referred  to  occurred  in 
1893.  In  fact  the  record  shows  aflirmatlvely 
that  tbe  otfloers  in  charge  since  said  date 
have  managed  and  conducted  the  business 
in  an  honest,  straightforward  manner,  and 
have  honestly  endeavored  to  ke^  It  a  going 
concern  until  tbe  assets  were  sufficient  to 
pay  each  stockholder  the  full  amount  of  hia 
investment.  And  notwithstanding  they  made 
every  reasonable  effort,  as  shown  by  the  rec- 
ord, to  pay  off  tbe  different  series  as  they 
matured,  no  payments  were  made  on  tbe 
fifteenth  series  until  September  6,  1901,  three 
years  after  tbe  stock  matured,  and  thereafter 
all  money  collected  by  or  paid  Into  the  asso- 
ciation, less  the  running  expenses,  was  applied 
to  the  payment  of  this  series  of  stock.  The 
different  payments  made  to  Rogers  on  bis 
stock  in  tbe  series  up  to  June  26,  1908.  when 
tbe  last  payment  was  made,  aggregated  $2,142. 
When  the  fifteenth  series  of  stock  matured 
(September  15,  1898),  there  was  due  and  un- 
paid on  matured  stock  of  the  thirteenth  and 
fourteenth  series,  and  on  stock  which  had 
been  withdrawn,  $1,090.  This  is  shown  by 
the  auditor's  report  bearing  date  of  Septem- 
ber 15,  1898,  introduced  in  evidence  by  re- 
si)ondent  And  tbe  president's  report  of  the 
financial  condition  of  the  association,  bearing 
date  of  March  21,  1900  (2%  years  after  the 
fifteenth  series  matured),  which  report  was 
also  put  in  evidence  by  respondent,  shows 
that  there  was  then  due  and  unpaid  on  the 
fourteenth  series  $4,000.  While  the  books  of 
tbe  association  showed  that  at  the  time  the 
Rogers  stock  matured  It  was  solvent,  and 
there  were  undivided  profits,  yet  the  undis- 
puted evidence  In  the  case  shows  there  were 
in  fact  no  profits,  and  that  profits  were  made 
to  appear  on  tbe  books  because  of  tbe  over- 
valuations of  real  estate  owned  by  tbe  asso- 
ciation. Plaintiff  Rogers  understood  this,  be- 
cause the  record  shows  that,  during  the  time 
he  was  insisting  upon  and  demanding  pay- 
ment of  his  matured  stock,  he  stated  to  the 
secretary  of  tbe  company  that  tbe  real  es- 
tate held  by  the  association  was  not  worth 
more  than  one-half  of  its  appraised  value. 
And,  again,  in  answer  to  a  communication 
from  the  secretary,  bearing  date  of  June  16, 
1903,  in  which  he  was  furnished  a  copy  of 
the  company's  flnancial  report  which  con- 
tained a  list  of  the  real  estate  owned  by  the 
association,  and  the  value  of  each  separate 
parcel  as  fixed  by  a  committee  appointed 
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for  that  purpose,  he  says:  "I  hare  had  the 
property  therein  referred  to  appraised,  and 
from  said  appraisement  I  wouid  not  take 
any  of  them  at  anything  lilie  the  associa- 
tion's value."  In  fact  the  evidence,  which 
la  not  denied  or  attempted  to  be  denied, 
shows  that  after  Rogers'  stoclc  matured  the 
sales  of  real  property  made  by  the  associa- 
tion showed  a  net  loss,  according  to  its 
book  valuations,  of  $3,747.39.  The  record 
further  shows  that  another  piece  of  real  es- 
tate, known  as  the  "Bates  Farm,"  which  cost 
the  association  $2,330.92,  and  carried  on  its 
book  at  $2,000,  would  not  bring  on  the  mar- 
ket more  than  $400  or  $500.  And  it  Is  fur- 
ther shown  by  the  undlspnted  evidence 
in  the  case  that  the  association  has  carried 
on  its  books  several  other  pieces  of  real  es- 
tate at  prices  far  in  excess  of  their  true 
market  value.  The  trial  court  did  not  find 
there  were  in  fact  any  profits  at  the  time 
Rogers'  stock  matured,  but  did  find  as  follows : 
"That  at  the  time  the  said  fifteenth  series 
matured,  •  •  •  the  books  of  the  asso- 
ciation, which  carried  real  estate  of  the 
association  at  the  prices  the  same  were  taken 
in  at,  and  not  the  true  market  value  there- 
of, showed  a  profit  on  Its  business  of  more 
than  $5,000."  Now  this  finding,  as  far  as  it 
goes,  Is  in  harmony  with  all  the  testimony 
given  at  the  trial  on  this  point.  For  the  evi- 
dence conclusively  shows  that  the  "book 
values"  represented  the  cost  of  the  different 
properties  to  the  association.  Besides,  the  re- 
port made  to  the  court  by  the  receiver,  which 
beai-8  dates  of  November  14,  1903,  shows 
that  the  entire  resources  of  the  association 
consist  of  the  following  assets:  Cash  and 
other  personal  property,  $300;  six  pieces  of 
real  estate,  sold  under  contracts  on  the  In- 
stallment plan,  the  title  of  which  is  still  in 
the  association,  $3,682.50;  and  six  pieces  of 
real  estate  unsold,  the  aggregate  value  of 
which  the  undisputed  evidence  shows  Is  not 
more  than  $1,390 — making  the  total  resources 
but  $5,372.50,  whereas,  according  to  the 
amounts  due  respondent  and  the  other  stock- 
holders, as  found  by  the  trial  court,  the  lia- 
bilities   of    the    association    exceed    $7,000. 

Appellant's  fir.st  contention  is  that  Ilogers 
cannot  recover  on  his  action  at  law  for  the 
value  of  his  stock.  The  authorities  all 
agree — In  fact  the  doctrine  is  elementary — 
that  In  a  corjwratlon  of  this  kind  a  stock- 
holder holding  paid-up  or  matured  stock  can- 
not maintain  an  action  at  law  for  the  value 
of  his  stock,  hut  this  rule  cannot  be  Invoked 
In  this  case,  becauKo  Rogers  Intervened  In  the 
e«iuitable  action  brought  by  J.  J.  Driver,  on 
whose  petition  the  receiver  was  appointed. 
The  court,  therefore,  had  Jurl.sdlction  to  en- 
ter the  decree  from  which  this  appeal  is  tak- 
en. 

The  next  question  presented  Is,  did  the 
court  err  in  allowing  interest  on  the  claims 
for  matured  stock  from  the  dates  when  the 
association  declared  such  stock  to  be  ma- 
tured?   I  recognize  the  general  rule  to  be 


that  when  the  constitution  or  by-laws  of  a 
corporation  of  this  kind  provide  that  claims 
represented  by  matured  stock  shall  be  paid 
out  of  a  special  fund  created  for  that  pur- 
pose, or  provide  that  a  certain  per  cent  of 
the  receipts  and  income,  or  a  specified  pro- 
portion of  the  cash  on  hand,  shall  be  used  to 
liquidate  this  class  of  claims,  the  bolder  of 
matured  stock  Is  not  entitled  to  Interest  on 
his  claim  until  the  association  has  the  neces- 
sary funds  on  hand  with  which  to  pay  the 
claim  In  the  order  provided  by  Its  constitu- 
tion and  by-laws,  and  payment  has  been  de- 
manded and  refused.  Neither  in  the  consti- 
tution nor  by-laws  of  the  association  under 
consideration  Is  there  any  provision  limiting 
i>ayment  of  claims  represented  by  matured 
stock  to  any  particular  fund  or  certain  i>cr 
cent,  of  the  receipts  and  Income.  The  rec- 
ord, however,  shows  that  it  was  the  uniform 
and  continuous  policy  and  custom  of  the  as- 
sociation, prior  and  up  to  the  maturity  of 
the  fifteenth  series,  to  pay  oft  this  class  of 
claims  at  the  time  of  the  maturity  of  the 
stock  or  within  a  reasonable  time  thereafter, 
and,  when  there  was  not  sufficient  funds  in 
the  treasury  to  pay  these  claims,  the  associa- 
tion, on  several  occasions,  borrowed  money 
for  that  purpose.  In  other  words,  the.'ie 
claims  were  held  by  the  association  to  be 
due  and  payable  from  the  time  the  sto<-k 
was  declared  to  be  matured.  Not  only  did 
the  association  so  hold,  but,  as  stated.  It  ad- 
hered to  and  followed  this  custom  through 
its  whole  course  of  Its  business  and  deuDngs 
with  the  holders  of  stock.  And  failure  to 
pay  off  the  claims  represented  by  the  fifteenth 
and  subsequent  series  of  stock  was  not  be- 
cause of  any  change  in  the  policy  of  the  as- 
Bociatlon  in  this  respect,  but  was  due  to  the 
fact  tlmt  the  money  coming  into  the  treas- 
ury was  not  sufficient  for  that  purpose. 
From  the  time  the  stock  of  the  fifteenth 
series  was  declared  matured  by  the  associa- 
tion, the  claims  of  fixed  and  definite  amounts 
represented  by  this  series  of  stock  have  been 
regarded  by  the  association,  and  in  fact 
continually  acknowledged  by  It,  to  be  due 
and  payable  out  of  the  general  fund  without 
any  conditions  or  restrictions,  with  the  ex- 
ception that  stock  withdrawn  before  maturi- 
ty, as  provided  by  the  articles  of  incorpora- 
tion, was  paid  off  In  preference  to  matured 
stock.  For  five  years  prior  to  the  commeuce- 
ment  of  this  action  the  association  had  the 
use  and  benefit  of  the  money  paid  by  resitond- 
ent  on  his  stock.  And  under  certain  provi- 
sions of  tile  constitution  and  by-laws,  here- 
inafter referred  to,  the  holders  of  stock  with- 
drawn before  maturity  were  entitled  to  and 
presumably  did  receive  C  per  oeut.  interest 
on  the  aniouutM  paid  on  their  stock  ;  and  that, 
too,  since  the  time  when  tliere  ceased  to  be 
any  accumulation  of  profits.  Under  these 
circumstances  and  conditions,  according  to 
every  rule  of  equity  and  fair  dealing,  I 
think  that  the  holders  of  claims  rei>i-esent- 
ed  by  matured  stock  are  entiUed-y^^er- 
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fst  tbereon  from  maturity.  Endl.  on  Bldg. 
Assn's,  119;  Appeal  of  Mecbnnlcs'  &  Work- 
Ingiflen's  Bldg.  Ass'n  (Pa.)  7  Atl.  728. 

WTille  the  trial  court  failed  to  find  on  the 
question  of  insolvency,  I  think  it  is  conclu- 
sively shown  by  the  record  and  the  evidence 
hereinbefore  referred  to  that  at  the  time 
respondent  commenced  bis  suit  the  associa- 
tion was  insolvent  And  the  authorities  uni- 
formly hold  that  in  case  of  insolvency  of  an 
association  of  this  kind,  and  in  the  absence 
of  any  provision  in  the  constitution  or  the 
by-laws  giving  one  series  of  stock  preference 
over  otbers,  all  classes  of  stockholders  shall 
share  alike  in  the  distribution  of  the  assets, 
and  neither  is  entitled  to  priority  over  the 
otbers,  but  each  shareholder  shall  be  entitled 
to  receive  bis  pro  rata  shore  of  what  is  left 
after  paying  the  expenses  of  winding  up  the 
concern,  provided,  as  in  this  case,  there  are 
no  outside  creditors  or  other  preferred  claim- 
ants. In  Endl.  Bldg.  Ass'ns,  514.  515,  the 
rule  is  stated  as  follows:  "It  is  but  a  logi- 
cal carrying  out  of  this  principle  that  in 
cases  of  insolvency  of  associations,  in  which 
a  question  of  distribution  can  arise  between 
holders  of  matured  and  holders  of  unmatured 
stock — e.  g..  In  a  serial  association — no  prefer- 
ence is  to  be  accorded  to  the  former,  but 
both  classes  are  to  share  pro  rata  in  what 
is  left  after  satisfying  outside  creditors: 
other  preferred  claimants  being  out  of  the 
way.  In  short  the  order  prescribed  by  the 
by-laws  of  a  building  association  for  the  pay- 
ment of  money  out  of  its  treasury  to  differ- 
ent classes  of  holders  of  ordinary  stock  in 
the  regular  course  of  its  business  does  not 
apply  to  the  distribution  of  Its  assets  when 
insolvent,  and  neither  would  that  order  ap- 
ply, in  such  cases,  to  the  payment  of  differ- 
ent individuals  in  the  same  class  of  preferred 
stock.  The  basis  of  distribution  in  such  cases 
Is  not  the  rule  of  the  association  expres.sed 
by  its  by-laws  standing  alone,  but  the  su- 
preme rule  of  equality  and  mutuality;  and 
the  controlling  inquiry  Is  the  amount  paid 
by  the  member,  not  the  date  of  tlie  Issue  of 
his  stock,  nor  that  of  Its  maturity,  or  any 
notice  to  withdraw."  "Whenever,  therefore,  a 
member  appears  as  a  claimant  upon  the  es- 
tate of  nn  insolvent  building  association,  up- 
on the  ground  of  bis  stock  interest,  he  Is  to 
be  treated  as  a  member,  and  not  as  a  credit- 
or."   G  Cyc.  10.5. 

The  cases  cite<i  by  .Tustlce  STItAUP  In  the 
l)revalilng  opinion  declare  this  same  rule. 
In  fact  it  is  conceded  that  such  is  the  law. 
But  respondent  insists  and  the  opinion  In 
effect  holds  that  when  his  stock  matured  he 
ceased  to  be  a  stockholder,  and  his  relation 
to  the  association  was  that  of  a  mere  credit- 
or only,  and.  as  such  creditor,  is  entitled  to 
all  the  rights  and  preferences  that  the  law 
gives  to  general  creditors  of  an  insolvent 
association  of  this  kind.  When  his  stock 
matured  and  was  so  declared  by  the  associa- 
tion, Rogers  maintained  a  dual  relation  to 
the  association  of  both  stockholder  and  credit- 


or. Endl.  Bldg.  Ass'ns,  142;  Tliomp.  Bldg. 
Ass'ns,  282;  Criswell's  Appeal.  100  Pa.  488. 
And  at  no  time  did  he  cease  to  be  a  sto<'k- 
bolder,  and  the  record  conclusively  shows 
that  at  no  time  did  the  association  iHH-ome 
the  purchaser  of  his  stock,  as  contended  by 
bis  counsel  in  his  oral  and  printed  arguments. 
On  March  19,  1902,  Rogers  wrote  to  the  sec- 
retary of  the  association  resiiecting  bis  claim, 
in  part  as  follows:  "I  request  that  you  lay 
before  the  board  of  directors  that  I  Insist  up- 
on, either  payment  at  this  time  of  my  matur- 
ed ftock  in  the  fifteenth  series,  or  that  the 
stock  be  taken  n|i,  and  that  I  be  given  the 
secured  note  of  tlie  association.  As  I  have 
explained  to  you  orally,  this  stock  Is  almost 
valueless  to  me,  because  it  cannot  be  used  or 
negotiated  as  collateral,  and  I  want  some- 
thing which  I  can  use."  On  March  2(j,  1902, 
the  association,  speaking  through  its  secre- 
tary, replied  to  the  foregoing  letter  as  fol- 
lows: "At  the  last  meeting  of  the  board  of 
directors  of  the  Ogden  Building  &  Savings 
Association,  I  presented  your  matter  to  them 
in  the  matter  of  securing  the  payment  of  your 
unpaid  balance  on  your  matured  stock  In  the 
fifteenth  series,  and  this  they  refused  to  do, 
for  tlie  reason  that  they  never  have  done  such 
a  thing,  and,  if  they  had  to  secure  the  amount 
due  when  the  stock  matured,  it  would  tie  up 
the  property,  so  that  it  would  work  a  great 
detriment  to  the  handling  of  the  proi)erty  on 
the  same  when  it  came  to  selling  it.  "They 
directed  me  to  say  that  tliey  would  make  all 
efforts  consistent  with  the  condition  of  things 
to  pay  your  Indebte<1ness.  and  anything  fur- 
ther than  that  they  would  be  unable  to  do." 
And,  again,  on  August  20,  1902,  the  secretary 
wrote  bim  as  follows:  "At  a  regular  meeting 
of  the  board  of  directors  of  the  Ogden  Build- 
ing &  Savings  As.soclatlon  as  of  this  date.  I 
brought  up  the  matter  before  them  concerning 
the  execution  of  the  association's  note  to  you 
for  the  unpaid  balance  due  on  the  fifteenth 
series,  and  the  directors  declined  to  execute 
the  note.  They  say  they  have  never  done 
that  before,  and  they  can  see  no  reason  why 
they  should  do  it  now.  They  desire  to  treat 
you  as  well  as  any  one  else,  and  that  they 
are  doing  the  best  they  can;  that  they  are 
willing  to  pay  you  as  fast  as  the  money 
comes  in,  and  that  is  absolutely  all  they  can 
do." 

From  the  foregoing  porresiwndence.  which 
was  introduced  in  evidence  by  Rogers,  re- 
spondent herein,  it  clearly  appears  that 
there  was  neither  sale  nor  transfer  of  any 
kind,  by  him,  of  his  stodc  to  the  association. 
The  certlfic-ates  of  his  stock  themselves, 
which  are  In  evidence,  bear  no  mark  or  in- 
dorsement showing  a  sale  or  transfer,  and 
were  never  offered  or  delivered  to  the  associa- 
tion, but  were  held  b.v  Rogers  as  bis  own  in- 
dividual proiierty.  That  Rogers  neither  be- 
lieved nor  acted  upon  the  theory  that  he  had 
sold  and  disposed  of  his  stock  to  the  associa- 
tion, and  thereby  ceased  to  be  a  stockholder, 
is  evident  from  the  fact  that  he  does  not  base 
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his  rlRht  of  recovery  upon  that  ground.  The 
allegation  upon  which  he  bases  his  right  to 
recover,  so  far  as  material  here,  Is  as  follows: 
"That  on  said  day  [September  30,  18981 
•  •  •  defendant,  by  a  duly  passed  and 
adopted  resolution  of  Its  board  of  directors, 
In  a  regular  meeting  thereof  then  and  there 
duly  held,  declared  said  thlrty-flve  (35)  shares 
of  stock  fully  matured  and  then  and  there 
payable  to  plaintiff  at  the  sum  of  one  hundred 
and  two  dollars  i)er  share.  •  •  •  That 
defendant  has  failed  to  pay  said  amount,  etc." 
Nowhere  in  his  original  complaint,  nor  In  his 
complaint  In  Intervention,  does  he  allege  a 
state  of  facts  from  which  a  sale  can  be  In- 
ferred of  his  8to<^  to  the  association.  In 
fact  the  court  did  not  And  that  the  association 
purchased  respondent's  stock,  or  that  he  at 
any  time  ceased  to  be  a  stockholder,  and 
there  is  absolutely  no  evidence  In  the  record 
which  shows  or  tends  to  show  that  such  a 
sale  took  place  or  was  ever  contemplated  by 
the  parties.  Nor  is  there  any  provision  in  the 
constitution  or  by-laws  of  the  association 
which  gives  the  matured  stock  of  one  series 
preferred  right  of  payment  over  the  matured 
stock  of  another  and  subsequent  series. 

The  only  provisions  of  the  constitution  and 
by-laws  which  in  any  way  relate  to  the 
time  and  order  of  payment  of  matured  stock 
and  stock  withdrawn  before  maturity  are  the 
following: 

"Section  1.  Each  and  every  shareholder, 
for  each  and  every  share  of  stock  that  he 
may  hold  In  this  association,  shall  pay  the 
sum  of  $1.00  on  or  before  the  first  Tuesday 
in  each  and  every  month  thereafter,  until 
the  value  of  the  whole  stock  shall  be  suffl- 
clent  to  divide  to  each  share  of  stock  the 
sum  of  1100.00. 

"Sec.  2.  When  each  and  every  share- 
holder, for  each  and  every  share  of  stock, 
shall  have  received  the  sum  of  $100.00,  or 
property  to  that  amount,  this  association 
ehRll    close." 

"Sec.  5.  Stockholders  wishing  to  with- 
draw from  the  association  after  the  lapse 
of  one  year  shall  be  entitled  to  receive,  atter 
one  month's  notice,  the  full  amount  of  the 
money  they  have  paid  in,  with  six  per  cent, 
interest,  first  deducting  their  pro  rata  share 
for  expenses  and  losses:  Provided,  however, 
that.  If  more  shares  shall  be  ordered  with- 
drawn than  the  amoimt  of  money  in  the 
treasury  at  such  time  may  be  sufficient  to 
pay.  then  the  applicants  for  withdrawal 
shall  receive  the  amounts  due  them  In  the 
order  in  which  the  notices  required  have  been 
filed  with  the  secretary." 

It  will  be  observed  that  the  foregoing  pro- 
visions of  the  constitution  and  by-laws  make 
no  distinction  whatever  respecting  the  order 
in  which  matured  stock  of  the  same  or  dif- 
ferent series  shall  be  paid,  but  section  5 
fixes  the  priorities  and  order  of  payment  of 
claims  held  for  stock  that  has  been  with- 
drawn before  maturity.  It  would  seem  from 
this  section  that,  if  it  were  intended  to  give 


any  preference  or  priority  in  time  of  pay- 
ment to  one  set  or  class  of  stockholders  over 
the  others,  such  preference  is  In  favor  of  the 
stockholders  holding  withdrawn  stock.  Now 
the  record  shows  that  during  the  time  Rogers 
was  president  of  the  association,  and  sub- 
sequent thereto,  it  was  the  continuous  and 
uniform  custom  and  course  of  business  of  the 
association  to  pay  off  claims  for  withdrawn 
stock  in  preference  to  those  held  for  ma- 
tured stock,  when  there  were  not  suffljslent 
funds  in  the  treasury  to  fully  meet  the 
demands  made  on  it  for  these  purposes;  and 
that,  too,  regardless  of  the  time  when  the 
paid-up  stock  matured,  whether  before  or 
after  the  notice  of  withdrawal  was  given. 
Rogers  understood  and  acted  upon  this 
custom,  because  the  uncontroverted  evidence 
in  the  case  shows  that  long  after  the  fif- 
teenth series  matured,  and  was  so  declared 
by  the  association,  he  availed  himself  of  this 
business  rule  of  the  corporation  and  received 
payment  for  stock  held  by  him  in  the 
seventeenth  and  twentieth  series,  which  he 
had  withdrawn  before  maturity.  These 
claims  were  paid  by  the  association  in 
preference  to  the  unpaid  balances  then  due 
on  matured  stock  of  the  earlier  series. 
Therefore,  even  though  we  should  follow,  in- 
stead of  the  law  as  I  understand  it  to  be 
declared  by  the  text-writers  and  adjudicated 
cases,  the  "uniform,  exclusive,  and  continu- 
ous course  of  business  and  rale  of  corporate 
action  to  which  all  of  its  stockholders  [in- 
cluding respondent]  have  at  all  times  as- 
sented," as  found  by  the  trial  court  in 
determining  the  equities  in  this  case,  re- 
spondent is  clearly  not  entitled  to  any 
priorities  In  the  payment  of  his  claim  over 
other  stockholders.  First,  he  would  not  be 
entitled  to  Interest  on  bis  claim,  because  the 
record  shows  that  the  association  never  at 
any  time  paid  interest  on  claims  for  matured 
stock,  notwithstanding  Interest  was  often 
demanded,  while  Rogers  was  president,  and 
shareholders  on  some  occasions  were  com- 
pelled to  wait  more  than  two  years  for  their 
money  after  their  stock  had  matured.  This 
was  the  case  with  holders  of  stock  in  the 
fourteenth  series,  which  matured  more  than 
a  year  prior  to  the  time  Rogers  ceased  to  be 
a  director  and  oflicer  of  the  association. 
Second,  a  portion  of  the  stock  held  by  appel- 
lants matured  more  than  two  years  before 
this  suit  was  commenced,  and  the  balance 
was  withdrawn  long  before,  and  some  im- 
mediately after,  the  bringing  of  the  action. 
Now,  it  was  the  uniform  "course  of  business 
and  rule  of  corporate  action"  on  the  part  of 
the  association,  when  stock  was  withdrawn, 
to  give  It  the  preference  In  time  of  payment 
to  matured  stock,  regardless  of  the  time 
when  the  withdrawal  was  made.  That 
Rogers  was  familiar  with  this  rule  is  evi- 
dent from  the  fact  that  he,  as  hereinbefore 
stated,  took  advantage  of  it.  And,  third,  if, 
as  held  by  the  trial  court  and  affirmed  by 
this  court  m  the  opinloii^^i5.^1t^^(5glf^ 
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STRAUP,  Rogere,  when  hla  stock  matured, 
ceased  to  be  a  stockbolder,  and  bia  relation  to 
the  association  from  that  time  on  was  only 
that  of  a  creditor,  then,  in  that  erent.  J.  J. 
Driver  and  Emma  3.  Hlndley,  wliose  stock 
matured  long  t>efore  the  suit  was  com- 
menced, stand  in  the  same  relation  to  the 
association  as  Rogers,  and  are  creditors  only, 
and  are  entitled  to  the  same  treatment  in  the 
distribution  of  the  funds.  Therefore,  as 
heretofore  stated,  it  matters  not  whether  we 
follow  the  law  as  I  understand  it  to  be  laid 
down  by  all  the  authorities,  or  use  as  a 
guide  the  conrse  of  business  and  rule  of 
corporate  action  of  the  association  in  dealing 
with  Its  stockholders,  Rogers  is  not  entitled 
to  any  preferences  or  priorities  in  the  pay- 
ment of  bis  claim  over  the  other  stock- 
holders. 

After  a  careful  review  of  the  record  in  this 
case,  and  examination  of  the  authorities 
bearing  upon  the  questions  presented,  I  am 
forced  totbe  codcluslon  that  the  case  should 
be  remanded,  with  directions  to  the  trial 
court  to  modify  its  findings  and  judgment, 
and  enter  a  decree  permittins  all  the  stock- 
holders to  share  equally  In  the  distribution 
of  the  fund  according  to  their  resi)ectlve  In^, 
terests,  an  asked  for  by  all  the  parties  to  the 
action  except  respondent. 


BECKSTEAD  v.  GRIFFITH,  Sheriff,  et  al. 
(Supreme  Court  of   Idaho.    Feb.  2,   1000.) 

1.  AORICULTUEE  —  FASU     LaBOBEBS'     LIEN  — 

Extent. 

Any  one  performing  labor  or  rendering 
service  in  the  production  of  a  crop  may  have 
a  lien  for  his  labor  and  services  on  the  entire 
crop  produced. 

[Ed.  Note. — For  cases  in   point,  see  vol.  2, 
Cent.  Dig.  Agriculture.  §§  20-22.J 

2.  Same— Description  of  Chop. 

A  description  in  the  lieu  that  it  is  intended 
to  cover  the  entire  crop  of  hay  produced  for 
the  year  is  not  void  for  uncertainty. 

[Ed.   Note. — For  cases  in  point,   see  vol.  2, 
Cent.  Dig.  Agriculture,  §  40.] 

8.  Same— Enforcement— Complaint. 

A  complaint  that  alleges  that  plaintiff  and 
his  assignors  performed  lal>or  and  rendered 
services  in  the  production  of  seven  stacks  of 
hay  on  a  ranch,  describing  it,  is  not  subject 
to  a  general  demurrer  that  the  complaint  "does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,"  even  though  the  lien  includes  other 
hay  raised  on  the  same  premises  and  harvested 
and  stacked  by  others  under  a  different  con- 
tract. 
4.  Attachment  —  Claims  of  Tiiibd  Parties 

— Justification  by  Officer. 

An  officer,  to  justify  his  seizure  by  virtue 
of  a  writ  of  attachment  and  his  possession 
thereunder,  must  allege  all  the  jurisdictional 
facts  by  which  he  justifies  his  right  of  posses- 
sion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sheriffs  and  Constables,  8  285.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court.  Bannock  Coun- 
ty ;  Alfred  Budge,  Judge. 
Action  by   Alexander   Beckstead  against 


George  Griffith,  sheriff  of  Bannock  county, 
and  others.  Judgment  for  plaintiff,  and  de- 
fendant Griffith  appeals.    Alfimied. 

S.  C.  Winters,  for  appellant.  Standrod 
&  Terrell,  Hayes  &  Witty,  and  11.  W.  Lock- 
hnrt,  for  respondent. 

STOCKSLAGER,  O.  J.  This  is  an  action 
commenced  for  the  purpose  of  foreclosing  cer- 
tain farm  laborers'  Hens  filed  uiwn  a  croji  of 
hay.  Defendant  Griffith  filed  a  general  de- 
murrer to  the  complaint,  which  was  overruled. 
He  then  answered,  and  the  facts  were  stipu- 
lated. The  other  defendants  defaulted.  The 
facts,  as  stated  by  counsel  for  appellant  and 
conceced  In  the  main  to  be  correct  by  counsel 
for  respondent,  are:  That  one  T.  F.  Scott 
leased  a  ranch  of  about  1,(>00  acres  from  H. 
0-  llarkness.  That  said  T.  F.  Scott  sub- 
leased the  same  to  one  William  F.  Scott,  his 
son,  and  was  to  receive  one-half  of  the  hay 
raised  upon  said  ranch.  In  the  stack,  for  his 
rental.  In  the  year  1904  said  sublessee.  Wil- 
liam F.  Scott,  commenced  to  harvest  and  put 
up  the  hay  by  hiring  men  and  teams  to  as- 
sist him.  This  work  commenced  the  latter 
part  of  June  or  the  1st  of  July,  1004,  and 
ended  on  or  alwut  tlie  7th  day  of  September, 
1904,  when  about  seven  stacks  of  hay  had 
been  cut  and  stacked  on  the  premises.  That 
on  or  about  the  7th  day  of  September,  1904, 
the  said  William  F.  Scott  let  a  contract  to 
one  W.  F.  Ilardwlck  to  put  up  and  harvest 
the  remainder  of  the  hay,  which  turned  out 
to  be  about  14  stacks,  and  that  was  also 
stacked  upon  the  premises  in  different  parts 
of  the  ranch,  the  same  as  tliat  put  up  by 
Scott.  That  all  of  the  said  Hens  were  filed 
for  record  about  the  time  Ilardwlck  com- 
pleted his  contract  for  harvesting  and  put- 
ting up  said  hay.  The  whole  ranch  is  strict- 
ly a  hay  ranch,  and  nothing  else  is  attempt- 
ed to  be  raised  thereon  in  the  way  of  agricul- 
tural products.  It  is  shown  by  the  com- 
plaint that  defendant  Grlltltb  was,  at  the 
time  of  the  comuiencenient  of  the  action  and 
prior  thereto,  the  slieriff  of  Bannock  county. 
The  fact  that  he  had  served  an  attachment 
on  all  or  some  of  the  property  in  dispute  as 
such  sheriff,  seems  to  be  the  reason  for  mak- 
ing him  a  defendant.  The  complaint  alleges 
that  an  undivided  one-half  interest  of  the 
hay  belongs  to  W.  F.  Scott,  8ul)ject  to  the 
Hens  of  plaintiff  and  his  assignors,  and  to 
the  lien  of  other  claimants  for  like  services 
as  were  performed  by  plaintiff  and  bis  as- 
signors. Exhil>lts  A  to  J,  inclusive,  purport 
to  be  Hens  for  labor  and  services  rendered 
Scott,  all  of  which  were  filed  and  recorded 
and  assigned  to  plaintiff  before  commencing 
the  action. 

Defendant  Griffith  demurred  to  the  com- 
plaint on  the  ground  that  it  does  not  state 
facts  suUicieut  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  overruled.  He 
then  answered,  putting  in  issue  the  material 
allegations  of  the  complaint,  and  inaplslne^ 
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bis  posseaslon  of  the  iHwperty  by  virtue  of  a 
-writ  of  attachment  issued  by  the  district 
court  of  Bannock  county,  and  placed  In  his 
hands  as  sheriff  of  Bannock  county,  and 
levied  upon  the  property  in  dispute,  as  the 
property  of  William  Scott.  The  other  de- 
fendants defaulted.  The  facts  are  stipulated 
as  follows: 

"For  the  purpose  of  avoiding  the  costs  of 
procuring  evidence,  and  for  the  mutual  con- 
venience of  the  parties,  it  Is  hereby  stipulat- 
ed by  and  between  Standrod  &  Terrell,  as 
attorneys  for  the  plaintiff,  and  8.  C.  Winters, 
as  attorney  for  tlie  defendant  George  Griffith, 
as  sheriff  of  Bannock  county,  as  follows: 
(1)  That  all  of  the  allegations  of  each  of  the 
causes  of  action  stated  in  the  plaintiff's 
complaint  are  true,  except  the  allegation  as 
to  a  reasonable  attorney's  fee,  and  it  is  here- 
by agreed  that,  if  the  plaintiff  is  entitled  to 
recover  in  this  action,  the  sum  of  $100  is  a 
reasonable  attorney's  fee,  and  may  be  al- 
lowed to  the  plaintiff  for  the  prosecution  of 
said  action.  <2)  It  is  further  agreed  that 
on  or  about  the  30th  day  of  August,  1004,  | 
the  defendant'  George  Griffith,  as  sheriff  of  j 
]}annock  county,  received  a  writ  of  attach-  i 
ment  issued  out  of  the  above-entitled  dis-  | 
trlct  court,  and  that  upon  said  writ  of  at-  | 
tachment  he  made  the  following  return,  to 
wit:  'I  hereby  certify  that  I  received  the 
within  writ  of  attachment  on  the  20th  day 
of  August,  1904,  and  served  the  same  on  the 
30th  day  of  August,  1904,  by  levying,  attach- 
ing, and  taking  into  my  possession  the  follow- 
ing described  personal  property  belonging  to 
the  defendant  W.  F.  Scott,  to  wit :  An  un- 
divided one-half  interest  in  and  to  10  stacks 
of  hay;  one  mountain  spring  wagon;  two 
bull  rakes;  one  Cooper  wagon  and  box;  one 
hay  rack;  an  undivided  half  interest  In  and 
to  all  growing  crops,  pasture,  and  pasture 
rights.  All  the  above  property  is  on  the 
ranch  known  as  the  "Catherine  Harkness 
Ranch"  near  the  town  of  Oxford,  Bannock 
county,  Idaho,  now  operated  and  controlled 
by  the  defendant  W.  F.  Scott  [Signed] 
George  Griffith,  SheriJT,  by  Wm.  H.  Edgley, 
Deputy.'  (3)  That  the  said  ranch,  known 
as  the  'Catherine  Harkness  Ranch,'  is  a  hay 
ranch,  and  a  crop  of  hay  grew  thereon  dur- 
ing the  year  and  season  of  1904,  of  which 
crop  of  hay  about  7  or  8  stacks  of  hay  had 
been  cut,  harvested,  and  stacked  when  the 
said  sheriff  made  or  attempted  to  make  his 
said  levy  thereon,  and  the  whole  of  remain- 
der of  said  crc^  was  then  standing  in  the 
field,  uncut  and  unstacked,  and  which  was 
afterward  cut  and  stacked  by  one  W.  F. 
Hardwiek,  imder  a  contract  thereafter  made 
with  W.  F.  Scott ;  that  said  Hardwiek  there- 
after cut,  stacked,  and  harvested  the  remain- 
der of  said  crop  of  hay,  which  amounted  to 
about  12  or  14  additional  stacks  of  hay; 
that  the  work,  labor,  and  assistance  rendered 
and  performed  by  the  plaintiff's  several  as- 
signors was  rendered  and  performed  in  the 
cutting  and  harvestiug  of  the  7  or  8  stacks 


of  hay  of  said  crop  cut  and  harvested  prior 
to  the  7th  day  of  September,  1904,  that  being 
the  date  when  said  Hardwiek  began  work 
under  his  said  contract  It  la  further  agreed 
that  the  whole  of  the  800  tons  of  hay,  stack- 
ed in  about  21  stacks,  mentioned  in  the  plain- 
tiff's complaint  and  the  respective  exhibits 
thereto,  is  one  crop  of  bay  grown  upon  the 
ranch  above  mentioned  during  the  year  1904, 
and  the  only  crop  cut,  harvested,  or  grown 
upon  said  ranch  during  said  year,  the  said 
800  tons,  stacked  iia  about  21  stacks,  being 
the  whole  of  said  crop  of  hay  harvested 
and  grown  upon  said  ranch  during  the  year 
1904,  and  the  only  crop  of  any  kind  that  was 
grown  or  harvested  thereon  or  therefrom- 
dturing  said  year;  that  said  ranch  contains 
about  1,600  acres.  Inclosed  by  one  fence, 
and  all  planted  to  hay ;  that  said  hay  raised 
upon  said  ranch  Is  produced  without  irriga- 
tion, but  is  watered  by  seepage,  and  no  labor 
is  required  to  irrigate  same. 

"Amended  stipulation :  For  the  purpose  of 
making  clear  facts  Intended  to  be  covered 
by  the  original  stipulation  oa  &Ie  herein,  and 
as  supplemental  thereto.  It  is  hereby  stipulat- 
ed and  agreed  by  and  between  counsel  for 
the  plaintiff  and  counsel  for  the  defendant 
George  Griffith  as  foliowa:  That  this  plain- 
tiff's assignors  personally  rendered  and  per- 
formed the  services  and  assistance  mention- 
ed In  the  complaint  on  file  herein,  in  harvest- 
ing about  seven  or  eight  stacks  of  hay  on  the 
premises  mentioned  in  the  complaint  be- 
tween the  15th  day  of  June,  1904,  and  the 
7th  day  of  September,  1904,  the  said  stacks 
of  hay  so  harvested  being  the  first  part  of 
said  crop  that  was  harvested,  and  which  was 
so  cut  and  harvested  by  the  plaintiff's  as- 
signors prior  to  the  7th  day  of  September, 
1904,  and  thereafter  one  William  F.  Hard- 
wiek cut  harvested,  and  put  up  the  remain- 
der of  said  crop  of  hay  under  a  contract  with 
William  F.  Scott,  which  is  the  subject  of  liti- 
gation between  said  parties  in  this  court  in 
another  suit  and  that  the  hay  above  men- 
tioned, which  was  harvested  by  the  assignors 
of  this  plaintiff,  was  all  cut  and  harvested 
prior  to  the  levy  upon  said  hay  by  the  de- 
fendant George  Griffith,  sheriff,  and  was  a 
part  and  parcel  of  the  crop  of  hay  grown  up- 
on said  ranch  during  said  year  under  the 
lease  held  by  said  William  F.  Scott." 

Appellant  submits  three  reasons  why  the 
Judgment  should  be  reversed:  (1)  Tliat  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  (2)  that  the 
Hens  and  each  of  them,  as  filed,  are  void 
for  uncertainty;  (3)  that  the  facts  as  stip- 
ulated are  not  sufficient  upon  which  to  enter 
a  Judgment  or  decree  foreclosing  the  liens. 
That  the  remedy  sought  to  be  iuvoked  In 
this  action  is  purely  statutory  is  not  disputed 
by  respondent  and,  if  his  Judgment  is  to 
be  upheld.  It  must  be  apparent  from  the 
record  that  there  has  been  a  substantial  com- 
pliance with  the  statutory  provisions  relative 
to  the  filing  of  the  liens  sought  to  be^ofpr 
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If  the  Hens  were  not  filed  within  the  stat- 
utory time,  or  If  the  description  of  the  prop- 
erty as  described  in  the  liens  fails  short  of 
the  requirements  of  the  statute,  then  respond- 
ent was  not  entitled  to  his  judgment  of 
foreclosure  and  decree  ordering  the  sale  of 
the  hay  In  dispute  to  satisfy  the  Judgment. 
Counsel  for  respondent  earnestly  Insists 
that  the  liens  themselves,  as  well  as  the  stip- 
ulations, fall  short  of  the  requirements  of 
section  7,  c.  2,  p.  151,  Sess.  Laws  1899,  to  wit: 
"Every  person  within  sixty  days  after  the 
close  of  the  rendition  of  the  services,  or  after 
the  close  of  the  work  or  labor  mentioned  in 
sections  1  and  2  of  this  chapter,  claiming  the 
benefit  hereof  must  file  for  record  with  the 
county  recorder  of  the  county  in  which  such 
saw  logs,  spars,  etc.,  •  •  •  notice  of  claim 
containing  statement  of  his  demand,  and  the 
amount  thereof,  after  deducting  as  near  as 
possible,  all  just  credits  and  offsets,  with  the 
name  of  the  person  by  whom  he  was  employed. 
The  notice  of  claim  shall  state  what  such 
service,  work  or  labor  Is  reasonably  worth; 
and  it  shall  also  contain  a  description  of  the 
property  to  be  charged  with  the  lien  sufll- 
clent  for  identification  with  reasonable  cer- 
tainty. •  •  *"  Section  1,  c.  8,  p.  153. 
Sess.  Laws  1899,  provides:  "Any  person  who 
does  any  labor  on  a  farm  or  land  in  tilling 
the  same,  or  in  cultivating,  harvesting,  or 
housing  any  crop  or  crops  raised  thereon  has 
a  lien  on  all  such  crop  or  crops  for  such  labor, 
and  such  Hen  shall  be  a  preferred  and  prior 
lien  thereon  to  any  crop  or  chattel  mortgage 
placed  thereon,  and  all  chattel  or  crop  mort- 
gages of  any  crop  or  crops,  upon  which  any 
person  shall  perform  lalKir  in  cultivating, 
harvesting,  or  housing  the  said  crop,  shall 
take  such  mortgage  subject  to,  and  said  mort- 
gage shall  be  a  subsequent  lien.  •  •  •" 
Section  2,  c.  5,  p.  155,  Sess,  Laws  1899,  relat- 
ing to  the  subject  of  Hens,  says:  "This  act  es- 
tablishes the  law  of  this  state  respecting  the 
subject  to  which  It  relates,  and  its  provisions 
and  all  proceedings  under  it  are  to  be  liberal- 
ly construed  with  a  view  to  effect  this  object." 
The  Inst  legislation  we  have  on  the  subject  of 
farm  Inborei-s'  liens  may  be  found  on  page  94, 
Sess.  Laws  1903,  and  is  as  follows:  "Any  per- 
son who  does  any  labor  on  a  farm  or  land  In 
tilling  the  same,  or  in  cultivating,  harvesting, 
threshing,  or  housing  any  crop  or  crops 
raised  thereon  has  a  Hen  on  such  crop  or 
crops  for  such  labor,  and  such  lien  shall  be  a 
preferred  and  prior  Hen  thereon  to  any  crop 
or  chattel  mortgage  i)Iaoed  thereon,  and  any 
mortgagee  taking  chattel  or  crop  mortgage 
on  any  crop  or  crops,  upon  which  any  person 
shall  perform  labor  In  cultivating,  harvesting, 
threshing,  or  housing  said  crop,  shall  take 
such  mortgage  subject  to,  and  such  mortgage 
shall  be  a  subsetiupnt  Hen  to  that  of  the  per- 
son or  persons  performing  such  labor  as  to  a 
reasonable  compensation  for  such  labor; 
provided,  that  the  Interest  in  any  crop  of 
any  lessor  or  lessors  of  land  where  the  prem- 
ises are  leased  In  consideration  of  a  share 


in  the  crops  raised  thereon  Is  not  subject  to 
such  Hens."  It  appears,  from  the  foregoing 
section  of  the  statute,  that  It  was  the  inten- 
tion of  the  Legislature  to  protect  the  man 
who  performs  labor  in  producing  a  crop  of  hay 
or  other  agricultural  crop  in  reasonable  wages 
due  him  for  such  labor  or  services  rendered  In 
raising  the  crop,  harvesting,  or  threshing  it; 
In  fact,  it  seems  to  ns  that  he  is  entitled  to 
his  Hen  no  matter  what  the  work,  labor,  or 
services  may  have  been,  so  long  as  it  Is  shown 
It  was  for  a  useful  purpose,  the  charges  rea- 
sonable, and  that  he  has  not  been  paid,  and 
that  his  Hen  takes  precedence  over  all  other 
liens,  no  difference  of  what  nature  or  charac- 
ter. 

In  support  of  bis  contention  that  the  de- 
scription of  the  property  contained  in  this 
Hen  is  insufficient  and  void  for  uncertainty, 
counsel  for  appellant  cites  Mohr  v.  Clark 
et  al.,  19  Pac.  28.  The  facts  in  that  case 
differ  from  the  one  at  bar  in  one  very  impor- 
tant particular.  In  stating  the  facts,  Mr. 
Justice  Allen  says:  "A  finding  of  facts  is 
stipulated  for  a  decision  herein  upon  the 
question  'whether  a  man  is  entitled  to  a  lien 
for  such  work  done  by  his  servants,  teams, 
etc.,  and  not  by  his  personal  labor';  it  being 
further  stipulated  'that  said  intervener  was 
actually  present  during  said  threshing,  and 
directed  the  same,  and  assisted  therein,  but 
never  claimed  or  filed  any  lien  for  his  per- 
sonal services.' "  Speaking  of  the  farm 
laborers'  lien  law  In  that  territory  (now 
state)  of  Washington,  the  court  said:  "It 
was  intended  to  secure  and  protect  personal 
earnings  of  laborers,  beyond  question,  and 
whether  a  man,  because  he  may  be  doing 
labor,  yet  in  the  same  labor  Is  employing 
other  laborers,  and  Is  thus  also  an  employer 
or  contractor,  can  come  within  the  scope  of 
this  act  is  a  very  important  question.  So 
far  as  he  may  actually  labor,  he  may  come 
within  the  benefldent  provisions  of  this  law, 
but  so  far  as  his  labor  consists  in  looking 
after  his  lal>orer8  and  supervising  his  con- 
tract, this  comes  rather  in  the  line  of  a  busi- 
ness, employment,  or  speculation,  than  that 
of  personal  \ahor.  There  Is  a  clearly  defined 
line  between  the  contractor,  the  employer, 
and  the  laborer,  and,  although  each  may 
labor  in  his  own  way,  the  class  to  which  the 
'laborer'  belongs  is  plain,  and  the  contractor 
or  employer  certainly  does  not  come  within 
it."  It  will  readily  be  seen  that  the  ques- 
tion discussed  and  passed  upon  by  the  Wash- 
ington court  was  the  right  of  the  contractor 
to  obtain  the  benefit  of  the  lalwrers'  Hen  law 
(which  Is  very  similar  to  ours)  by  claiming 
in  his  own  name  for  the  labor  of  others. 
The  last  sentence  of  the  opinion  says:  "He 
relies  squarely  upon  his  right  as  an  employer 
to  claim  a  lien  covering  his  employ^'  labor. 
This  he  cannot  do."  We  think  a  correct 
construction  of  the  law  was  announced  In 
this  case,  and  were  the  facts  the  same  in  the 
case  at  bar,  we  would  perhaps  follow  It  with- 
out hesitancy.  oornr> 
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Again,  it  is  urged  T>y  counsel  for  appellant 
that  the  demurrer  to  the  complaint  should 
bare  been  sustained,  for  the  reason  that  it 
does  not  comply  with  the  provisions  of 
the  statute  providing  for  laborers'  liens, 
in  that  "it  does  not  state  that  he  performed 
labor  in  caring  for  the  crops  to  any  amount 
or  price,  or  that  the  labor  performed  was 
reasonably  worth  any  amount  or  sum.  It 
does  not  descril>e  the  property  to  be  charged 
with  any  certainty  whatever,  nor  could  it  be 
ascertained  from  the  description.  An  officer 
could  not  find  It  to  sell  It  under  the  decree." 
He  says  the  liens  are  in  the  same  condition. 
The  third  paragraph  of  the  complaint  says: 
"That  between  the  30th  day  of  June  and 
the  7th  day  of  September,  1904,  at  the  special 
instance  and  request  of  defendant  William 
Scott,  William  Pilgrim  rendered  and  perform- 
ed labor  and  services  and  assistance  to  said 
defendant  William  F.  Scott  In  harvesting 
said  crop  of  hay  growing  and  grown  upon 
said  ranch  during  the  said  year  1904,  to  the 
amount  and  value  of  $16.87,  which  said  serv- 
ices were  then  and  now  are  reasonably  worth 
the  said  sum  of  $16.87,  and  under  the  terms 
and  conditions  of  such  employment  on  or 
about  the  7th  day  of  September.  1904,  the 
said  defendant  and  the  said  William  Pilgrim 
bad  a  settlement,  and  the  balance  then  found 
to  be  due  to  the  said  William  Pilgrim  was 
determined,  ascertained,  and  agreed  upon, 
and  found  to  be  the  sum  of  $16.87,  which  said 
Bum  said  defendant  agreed  and  promised  to 
pay."  This  paragraph  is  reiterated  in  each 
cause  of  action  stated  in  the  complaint  with 
reference  to  the  various  assigned  liens  to 
plaintiff.  This  statement  'is  a  substantial 
compliance  with  the  statutes.  It  not  only 
says  that  the  services  were  reasonably  worth 
the  amount  stated  to  be  due,  but  also  says 
that  on  settlement  with  defendant  William 
F.  Scott  the  amount  claimed  in  the  license 
was  settled  and  agreed  upon  by  said  Scott, 
for  whom  the  service  was  rendered,  and  tlie 
claimant,  and  tliat  the  same  has  not  been 
paid.  There  was  no  error  in  overruling  the 
general  demurrer. 

It  is  also  urged  that  the  description  of  the 
property  described  in  the  liens  is  too  indefi- 
nite, in  that  "the  liens,  and  each  of  them,  cover 
21  staclcs  of  hay,  being  about  800  tons,  14 
of  which  were  harvested  and  cared  for  some 
time  after  the  llenholders  in  this  action  had 
ceased  to  labor,  and  was  harvested  and  cared 
for  by  one  Hardwick  under  contract."  It  is 
shown  by  the  agreed  statement  of  facts  that 
the  ranch  from  which  the  hay  was  cut  con- 
sists of  about  1,600  acres,  all  under  one  fence, 
and  that  no  crop  was  harvested  from  this 
ranch  excepting  the  21  staclis  of  hay,  which 
was  harvested  and  staclced  during  the  sum- 
mer and  fall  months  of  1904.  So  far  as  the 
record  discloses,  we  are  unable  to  ascertain 
whether  the  bay  was  stacked  promiscuously 
over  the  acreage  of  the  entire  ranch,  or 
whetlier  in  a  stack  yard  or  yards.  It  is  stip- 
ulated, however,  that  the  7  stacks  harvested. 


upon  which  plaintiff  and  Jils  assignors  con- 
tributed tlieir  labor  and  services,  were  In 
the  stack  prior  to  the  levy  of  the  attachment 
by  defendant  as  sheriff.  Appellant  asks: 
"What  stack  or  stacks  of  hay  did  either  of 
these  llenholders  perform  labor  upon?  The 
ones  stacked  in  June,  the  ones  stacked  in 
July,  the  ones  stacked  in  August,  the  ones 
stacked  in  September,  or  the  ones  stacked  in 
October?  On  whot  part  of  tiie  1,G00  acres 
of  land  is  the  hay  stacked  upon  which  they 
or  either  of  them  worked?"  We  think  sec- 
tion 1,  c.  3,  p.  153,  Sess.  Laws  1899,  answers 
all  these  questions.  It  says  the  laborer  shall 
have  a  preferred  Hen  on  all  the  crops  produ- 
ced. Complying  with  this  provision  of  our 
statute,  respondent  and  his  assignors  filed 
their  liens  on  all  the  bay  produced  on  the 
Harkness  ranch  in  the  year  1904.  The  word 
"all,"  as  used  in  this  provision  of  our  law, 
has  but  one  common  and  accepted  meaning; 
It  means  the  entire  quantity,  the  whole 
amount,  and  when  It  says  the  lalKirer  shall  have 
a  lien  on  all  the  crop  produced,  it  does  not 
mean  that  be  shall  file  his  Hen  on  any  par- 
ticular or  specified  portion  of  the  crop.  He 
is  not  required  to  designate  any  particular 
stack  or  stacks  of  hay  produced,  or  on  what 
particular  portion  of  the  land  the  crop  was 
produced  or  in  what  month  it  was  harvested. 
If  such  had  been  the  intent  of  the  Legisla- 
ture, tlie  language  would  have  been :  "The 
laborer  shall  have  his  lien  on  such  portion 
of  the  crop  produced  as  his  labor  contributed 
to  produce  or  harvest,  and  his  said  lien  shall 
describe  with  sufficient  particularity  such 
portion,"  etc.  Either  this  language  or  lan- 
guage of  similar  import  would  have  been 
employed. 

Another  question  arises  as  to  the  sufficiency 
of  the  answer  filed  by  defendant  sheriff  to 
raise  a  number  of  the  questions  urged  by 
counsel  for  appellant.  It  will  be  observed 
that,  both  in  the  answer  and  the  stipulated 
facts,  he  does  not  pretend  to  inform  the  court 
the  nature  of  the  claim  sued  upon,  and  upon 
which  the  attachment  was  issued.  The  lower 
court  and  this  court  are  only  informed  that  he 
levied  upon  the  hay  by  virtue  of  an  attachment 
issued  out  of  the  district  court  of  Bannock 
county.  The  allegation  in  the  answer  is  as 
follows:  "Further  answering,  defendant  al- 
leges that  on  or  about  the  3d  day  of  Septem- 
ber, 1904,  the  said  defendant,  as  sheriff  of 
Bannock  county,  and  by  virtue  of  a  writ  of 
attachment  is  sued  out  of  this  the  said  dis- 
trict court  and  directed  to  him  as  such  sher- 
iff, levied  upon  the  hay  mentioned  in  said 
complaint  to  the  amount  of  about  8  stacks, 
together  with  other  property;  that  at  that 
time  and  up  to  about  the  7th  day  of  Septem- 
her,  1904,  defendant  Is  informed  and  believes 
that  there  were  only  about  8  stacks  of  hay 
cut  and  harvested  upon  the  premises  mention- 
ed in  the  complaint;  that  thereafter,  and  up 
to  about  the  15th  day  of  October,  1904,  there 
were  atiout  13  stacks  of  hay,  additional,  har- 
vested and  stacked  by  one  F.  W.  Hnrdwick 
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and  his  employ^  under  a  contract  with  the 
defendant  William  F.  Scott,  and  that  neither 
the  plaintiff  nor  either  of  his  assignors  were 
a  party  to  said  contract  or  had  any  interest 
therein  or  performed  any  labor  thereunder 
whatever;  and  that  what  particular  part  of 
the  said  crop  of  hay  raised  and  harvested 
upon  said  premises  the  plaintiff  or  his  as- 
signors or  either  of  them  performed  any  la- 
bor or  services  upon  Is  unknown  to  the  de- 
fendant, and  It  cannot  be  ascertained  by  an 
Inspection  of  the  claim  of  liens  filed  by  the' 
sheriff  and  his  assignors,  or  from  the  com- 
plaint In  this  action.  He  therefore  says  that 
each  and  every  of  said  claims  of  Hens  is  ab- 
solutely void  for  uncertainty."  The  stip- 
ulated facts  add  no  additional  force  to  the 
answer.  Thus  we  have  the  defendant  sheriff, 
who  is  merely  brought  into  this  action  by 
reason  of  being  sheriff  of  Bannock  county  and 
required  to  set  up  and  present  to  the  court 
whatever  right  or  claim  he  may  have  to  the 
property  in  controversy  In  his  answer,  chal- 
lenging the  sufficiency  of  the  liens  and  every 
material  allegation  of  the  complaint.  This 
he  may  not  do  until  he  has  first  shown  all 
the  jurisdictional  facts.  He  does  not  show 
that  he  has  any  Interest  In  the  property  other 
than  that  he  levied  an  attachment  on  a  por- 
tion of  the  property  in  controversy.  He  does 
not  even  Inform  the  respondent  who  the  at- 
taching creditor  Is,  the  amount  due  on  the 
debt,  or  who  the  debtor  Is.  It  Is  not  apparent 
that  the  attachment  Is  against  the  property 
of  any  of  the  parties  to  the  action  at  bar. 
All  this  being  true,  how  could  respondent 
prepare  himself  to  meet  the  issues  appellant 
tenders  or  attempts  to  tender?  We  think 
the  rule  Is  well  settled  that  an  officer  who 
seeks  to  Justify  a  seizure  of  chattel  property 
under  a  writ  of  attachment  must  show  a 
valid  writ,  and  the  existence  of  all  the  Juris- 
dictional facts  that  must  exist  before  the 
writ  can  issue,  and.  In  Sears  v.  Lydon,  49 
Pac.  122,  this  court  said :  "He  must  do  this 
by  the  record,  or  a  duly  authorised  copy 
thereof,  of  the  attachment  suit." 

In  Fisher  v.  Kelly,  Sheriff,  4C  Pac.  140,  In 
an  opinion  by  Chief  Justice  Moore  of  the 
Supreme  Court  of  Oregon,  in  discussing  the 
question  of  the  sufficiency  of  the  answer  of 
an  officer  who  attempts  to  Justify  his  ix>sses- 
slon  and  right  thereof  by  virtue  of  a  seizure 
and  levy  under  a  writ  of  attachment,  at  page 
148,  he  says:  "And  tlie  officer  who  acts  for 
such  creditor,  In  Justifying  an  attachment 
of  the  property  and  his  right  to  hold  the  i)os- 
sessiou  thereof,  must  allege  and  show  a  debt 
due  to  his  principal  from  the  dofondnnt  In  the 
writ  Panion  v.  Brjant,  2  Pick.  411.  The 
rule  is  universal  that  an  officer.  In  justifying 
his  riglit  to  hold  the  possession  of  attached 
proi)erty  claimed  by  a  stranger,  must  allege 
and  prove  all  the  facts  necessary  to  supiiort 
the  writ,  and  also  that  a  debt  existed  in  fa- 
vor of  the  attaching  plaintiff  against  the  de- 
fendant therein;  and  having  thus  established 
the  fact  that  the  person  for  whom  he  acted 


is  a  creditor  of  such  defendant,  and  by  bis 
lien  upon  the  property  had  become  In  privity 
with  It,  he  may  then  attack  the  title  of  the 
person  claiming  the  property  so  attached." 
In  support  of  this  conclusion  he  cites :  Man- 
ufacturing Co.  V.  Wlggln,  14  N.  H.  441,  40 
Am.  Dec.  198;  Thornbnrgh  v.  Hand,  7  Cal. 
554;  Noble  v.  Holmes,  5  Hill,  194;  Newton  v. 
Brown,  2  Utah,  126;  Trowbridge  v.  Bullard 
(ailch.)  45  N.  W.  1013;  Glazer  v.  Cllft,  10 
Cal.  303;  Braley  v.  ^mes.  20  Minn.  435 
(Gil.  389);  Howard  v.  Manderfleld,  31  Minn. 
33T,  17  N.  W.  946.  Many  other  authorities 
might  be  cited  supporting  this  rule,  but  we 
deem  It  unnecessary.  Ttie  reasons  for  It  are 
80  obvious  and  the  Justice  so  apparent  that 
further  citations  or  further  discussion  seems 
unwarranted. 

We  conclude  that  neither  the  answer  of  de- 
fendant Griffith  nor  the  stipulated  facts  as 
shown  by  the  record  are  sufficient  to  enable 
bim  to  question  the  validity  of  the  Hens  of 
plaintiff  and  bis  assignors;  and  hence  the 
Judgment  must  be  affirmed,  and  It  is  so  or- 
dered.   Costs  to  respondent. 

AILSHIB,  3^  concurs.  SULLIVAN,  J., 
concurs  In  the  conclaslon  that  the  Judgment 
must  be  affirmed  on  the  facta  of  this  case. 


HARDWICK   T.  GRIFFITH,   Sheriff,   et  aU 
(Supreme  Court  of  Idaho.    Feb.  6,  1906.) 

Appeal  from  District  Court,  Bannock  Coun- 
ty ;  James  M.  Stevens,  Judge. 

Action  by  William  T.  Ilardwick  against 
George  Griffith,  sheriff  of  Bannock  county, 
and  others.  Judgment  for  plaintiff,  and  de- 
fendant Griffith  appeals.    Dismissed. 

S.  C.  Winters,  for  appellant  Standrod  A 
Terrell,  for  respondent 

STOCKSLAGER,  C.  J.  By  stipulation 
filed  In  this  court  on  the  9th  day  of  Decem- 
ber, 1005,  this  appeal  is  to  follow  the  final  de- 
termination of  tlie  case  of  Alexander  Beck- 
stead,  Respondent,  v.  Geo.  Griffith,  Sheriff, 
Appellant,  and  Wm.  F.  Swtt.  T.  F.  Scott,  and 
Katie  Scott,  Defendants,  83  Pac.  764;  the 
stipulation  providing  that  if  the  Judgment  in 
the  above-entitled  canse  shall  be  affirmed 
this  case  shall  be  dismissed,  and  If  the  judg- 
ment should  be  reversed  this  judgment  should 
likewise  be  reversed.  This  aiipeal  is  dis- 
missed, in  compliance  with  such  stipulation. 
Costs  to  respondent 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 


HI'BER  et  al.  v.  ST.  JOSEPH'S  HOSPITAL. 

(Supreme  Court  of  Idaho.    Dec.  28.  1005.    On 
Rehearing.  Jan.  23,  190C.) 

1.  CowTHACT— Erection  of  BtriLDiNO -Con- 
BTBUcTio?;— Delay— LiAniUTiES. 

In  a  building  contract,  where  it  in  stipu- 
lated that  no  alIo\Vauce  Cor  delay 
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ptetion  of  tlie  bniMing  shall  be  made  nnless  a 
claim  therefor  is  presented  in  -writing  within 
24  hours  after  the  occurrence  of  such  delay, 
where  all  delays  are  occasioned  by  the  architect, 
who  is  the  agent  of  the  owner,  and  he  leads 
the  contractoTB  to  believe  that  the  required  ex- 
tension of  time  will  be  given  without  an  appli- 
cation in  writing  therefor,  held,  tliat  the  ap- 
plication in  writing  is  waived,  and  the  owner 
IS  not  entitled  to  any  deductions  from  the  con- 
tract price  because  of  such  delays. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Gent.  Dig.  Contracts,  |  1378.] 

2.  Saui^-Waiveb  of  Conditioks. 

It  was  error  for  the  court  to  reject  any 
testimony  offered  showing  that  the  owner  by 
her  own  acts  or  the  acts  of  lier  agent  had 
waived  the  stipulation  in  the  contract  requir- 
ing a  written  application  for  an  extension  of 
time. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  J|  1383,  138(5.] 

8.  Same— ABCHiTEcT'a  Certificate— Conclu- 
siveness. 

Under  the  contracts  in  question,  the  final 
certificate  or  estimate  of  the  architect  was  not 
conclusive  on  the  appellants. 
4,  Same— Void   Pbovisions— Public   Policy. 

Under  the  provisions  of  section  3220,  Rev. 
St..  the  stipulation  in  a  contract  by  which  any 
imrty  thereto  is  restricted  from  enforcing  his 
right  under  the  contract  by  the  usual  proceed- 
ings in  the  ordinary  tribunals  of  the  state  is 
void. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  S  611.] 

(Syllabus  by  the  Court.) 

Appeal  from  Dlstrtct  Court,  Nez  Perce 
County;  E.  C.  Steele,  Judg& 

Action  by  Jacob  M.  Huber  and  otbers 
against  the  St  Joseplfs  Hospital.  Judgment 
for  plaintiffs  for  less  than  the  amount  claim- 
ed, and  they  appeal.    Reversed. 

Geo.  W.  Tannahlll,  for  api)ellants.  Chas. 
li.  McDonald,  for  respondent. 

SULLIVAN,  J.  This  action  was  brought 
to  foreclose  two  liens  for  a  balance  of  about 
$2,000  claimed  to  be  due  for  the  erection  of 
a  hospital  and  power  house  in  connection 
therewith  at  the  city  of  Lewiston.  It  ap- 
pears from  the  record  that  on  May  6,  1902, 
the  appellants  entered  Into  a  contract  where- 
by they  agreed,  for  the  consideration  of  a 
certain  sum  therein  mentioned,  to  furnish 
certain  of  the  materials  for  and  erect,  ac- 
cording to  the  plans  and  specifications  fur- 
nished by  the  architect,  said  hospital  build- 
ing, and  agreed  to  fully  complete  and  have 
the  same  ready  for  occupancy  by  October 
1,  1002;  that  another  contract  was  entered 
Into  by  the  appellants  on  the  14th  of  October. 
1902,  whereby  they  agreed  to  erect  a  build- 
ing to  be  used  as  a  power  house  in  connec- 
tion with  said  hospital  building,  which  build- 
ing they  agreed  to  fully  complete  and  have 
ready  for  occupancy  by  December  25,  1902. 
Said  contracts  are  set  forth  In  the  record. 
A  stated  sum  Is  fixed  as  liquidated  damages 
for  the  noneompletlon  of  the  buildings  with- 
in the  time  provided  for  In  the  contract.  On 
the  hospital  building  f  10  per  day.  and  on  the 
power  house  $15  per  day,  were  the  sums 
83  P. 


agreed  upon  as  liquidated  damages,  tt  is 
also  stipulated  that  the  work  should  be  done 
under  the  direction  and  superintendency  of 
the  architect,  who  was  the  agent  of  the  own- 
er, and  that  all  payments  must  be  certified 
by  him,  and  that  the  time  for  the  completion 
of  the  worlc  was  to  be  extended  only  when 
written  application  for  such  extentlon  was 
made  to  the  architect  within  24  hours  after 
the  happening  of  the  event  which  would  war- 
rant the  demand  for  such  extentlon.  All 
extensions  were  to  be  certified  by  the  archi- 
tect. Said  contracts  olso  provide  that  In 
the  event  of  disagreement  between  the  archi- 
tect and  the  contractors  as  to  the  extentlon 
of  the  time  for  the  completion  of  the  work, 
or  the  amount  to  be  allowed  for  extra  work, 
the  matter  was  to  be  submitted  to  arbitra- 
tion In  the  manner  prescribed  in  the  contract. 
The  appellants  allege  In  their  complaint  a 
full  compliance  with  all  the  terms  and  con- 
ditions of  the  contract  on  their  part  They 
also  allege  that  they  did  not  complete  either 
structure  within  the  time  provided  In  the  con- 
tract, but  that  they  applied  to  defendants 
and  to  defendants'  architect  for  an  exten- 
I  slon  of  time  under  the  terms  of  said  con- 
I  tract  and  that  defendants  and  said  architect 
I  extended  the  time  for  the  completion  of 
j  said  buildings  under  the  terms  and  conditions 
I  of  the  contract  Appellants  allege  the  per- 
formance of  extra  work,  and  claim  compensa- 
tion for  the  same.  Liens  were  filed  by  ap- 
pellants on  both  buildings,  and  this  action 
was  brought  to  foreclose  them.  Judgment 
is  prayed  for  in  a  sum  aggregating  $1,900, 
together  with  interests,  costs,  and  attorney's 
fee.  Respondents  in  their  answer  admit  the 
execution  of  the  contracts  and  the  allegations 
that  the  buildings  were  not  completed  with- 
in the  time  provided  therein,  but  deny  that 
the  time  for  the  completion  of  the  building 
was  ever  extended  under  the  terms  of  the 
contract  or  otherwise,  and  claim  as  an  off- 
set or  counterclaim  the  amount  as  provided 
for  in  the  contract  as  liquidated  damages. 
Upon  the  Issues  thus  made  the  action  was 
tried  by  the  court  without  a  jury.  The  court 
found  that  there  was  due  to  the  plaintiffs 
the  sum  of  $257.83,  with  interest  thereon 
from  February  9,  1903,  and  an  attorney's 
fee  of  $100  and  costs  of  suit,  and  ordered  the 
foreclosure  of  said  liens  for  that  amount.  A 
motion  was  made  for  a  new  trial  by  the 
plaintiffs,  and  denied.  This  ap|)eal  is  from 
the  judgment  and  the  order  denying  a  new 
trial.  Numerous  errors  are  assigned,  and  a 
reversal  of  said  order  and  Judgment  Is  de- 
manded. 

Many  of  the  errors  assljined  go  to  the  re- 
jection of  certain  testinsony  offered  by  the 
ai>i>ellant8,  which  testimony  showed  that  the 
architect,  who  was  the  agent  of  the  owner, 
made  frequent  changes  in  the  plans  of  the 
hospital  building,  which  changes  occasioned 
all  of  the  delays  In  the  completion  of  that 
building  at  the  time  specified  for  its  com- 
pletion in  the  contract  The  trial  court  evl- 
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dently  rejected  tbis  testimony  on  tbe  theory 
that  tbe  appellants  were  not  entitled  to  any 
extension  of  time  unless  they  made  applica- 
tion for  it  In  writing  within  24  hours  after 
It  was  known  that  an  extension  would  be 
required.  The  architect  changed  his  plans 
many  times,  and  ordered  changes  made  In 
the  building  to  conform  thereto.  He  stated 
to  tbe  appellants  in  the  presence  of  others 
that  the  matter  would  be  made  right,  giving 
tbem  to  understand  that,  when  cbanges  were 
made  by  him  which  delayed  the  completion 
of  the  building,  proper  extensions  of  time 
would  be  made.  Under  tbe  contract  the  hos- 
pital building  was  to  have  been  completed 
by  tbe  Ist  of  October,  and  it  is  shown  that 
it  was  not  completed  or  was  not  accepted 
until  the  9th  day  of  February  following. 
The  time  between  and  including  those  two 
dates  would  make  132  days,  and  it  Is  shown 
that  the  combined  delays  occasioned  by  the 
owner  and  architect  amounted  to  more  than 
that  number  of  days.  One  delay  of  six 
weeks  was  caused  by  reason  of  tbe  failure 
of  tbe  owner  to  pay  the  fourth  estimate,  as 
provided  by  the  contract  Another  delay  was 
occasioned  by  reason  of  the  owner's  failure 
to  furnish  the  hardware  which  she  was  to 
furnish;  another  by  failure  of  the  owner  to 
have  the  tioiler  set  In  the  power  bouse;  an- 
other by  a  change  in  tbe  elevator  shaft;  a 
change  in  steam  fitting;  contractors  waiting 
under  the  order  of  the  architect  for  the 
plastering  to  dry,  and  for  certain  painting 
to  l>e  done;  a  change  in  the  floor,  a  drop 
in  the  platform,  additional  shelving,  cutting 
certain  holes  in  tbe  walls  of  the  basement 
and  putting  In  ventilators;  cutting  through 
floors  of  basement  for  pipes,  and  tbe  exca- 
vation of  the  basement  for  foundation  two 
or  three  feet  lower  than  was  called  for  by 
tbe  original  plans.  All  of  those  changes, 
which  were  occasioned  and  directed  to  be 
made  by  the  architect,  delayed  the  comple- 
tion of  the  building.  The  delays  amounted 
in  all  to  132  days,  from  and  including  the 
1st  day  of  October  to  the  9th  day  of  Feb- 
ruary following,  when  the  building  was  ac- 
cepted. The  architect  claims  ttiat  he  gave 
the  contractors  an  extension  of  time  of  66 
days,  but  he  must  have  been  mistaken  in 
this,  as  according  to  one  of  bis  estimates  he 
has  charged  up  to  the  contractors  30  days' 
delay  at  $15  per  day  on  the  power  house, 
and  106  days'  delay  at  $10  per  day  on  the 
hospital  building,  making  a  total  of  136  days, 
amounting  to  $1,510,  for  delays.  It  Is  clear 
to  us  from  the  testimony  that  the  architect 
did  not  do  his  duty  in  the  matter,  and  has 
not  acted  fairly  with  the  contractors.  Coun- 
sel for  the  appellants  testified  that  he  saw 
the  architect  and  talked  with  him  about  the 
matter,  and  tbe  architect  said,  among  other 
things:  "Yes,  they  [tbe  contractors]  have 
got  a  splendid  building  and  it  is  all  right, 
and  they  ought  to  have  tbeir  money,  every 
cent  of  it.  They  are  entitled  to  it,  and  they 
should  have  it;  but  the  owner  is  stubborn, 


and  she  won't  permit  me  to  settle  a  cent 
of  it,  and  I  am  going  to  abide  by  her  or- 
ders and  will  do  what  she  says."  And  again 
the  witness  testified  he  asked  the  architect, 
"Why  don't  you  settle  this  and  give  the  boys 
their  money?'  and  he  answ^ed,  "I  would 
like  to,  but  tbe  owner  is  headstrong  and 
won't  do  anything  of  the  kind."  The  archi- 
tect testified  on  the  trial  and  daiied  none  of 
that  testimony.  When  we  take  into  consider- 
ation all  of  the  evidence  offered,  rejected, 
and  admitted,  and  that  provision  of  tbe  con- 
tract whereby  the  owner  agrees  to  provide 
all  labor  and  material  for  tbe  construction 
\>t  the  building  not  included  in  tbe  contract 
in  such  manner  as  not  to  delay  the  progress 
of  tbe  building,  and  that  all  delays  were 
occasioned  by  changes  made  by  the  owner's 
architect  in  bis  plans,  and  by  the  failure  of 
the  owner  to  comply  with  her  part  of  the 
contract,  I  conclude  that  the  court  erred  in 
not  admitting  all  evidence  offered  tending 
to  establish  the  fact  that  the  owner  bad 
waived  that  provision  of  the  contract  re- 
quiring tbe  contractors  to  make  application 
in  writing  for  an  extention  of  time.  As  be- 
fore stated,  the  evidence  offered  and  that  in- 
troduced clearly  shows  that  there  was  a 
waiver  of  that  provision  of  the  contract  re- 
quiring the  contractors  to  present  their  ap- 
plication In  writing  for  an  extension  of 
time.  And  under  the  facts  it  would  l>e  un- 
just to  permit  the  owner  to  take  advantage 
of  the  acts  of  her  agent  by  leading  tbe  con- 
tractors to  believe  that  an  application  in 
writing  for  an  extension  of  time  would  not 
be  required,  and  thus  be  relieved  of  an  obli- 
gation to  pay  more  than  $1,500,  which  sbe 
would  have  been  required  to  pay  under  tbe 
contract  if  the  application  for  extensions 
of  time  bad  been  made  In  writing. 

The  contract  referred  to  contains  a  pro- 
vision that  in  case  of  a  disagreement  in  re- 
gard to  the  valuation  of  the  work  added  or 
omitted,  or  in  case  of  a  disagreement  as  to 
the  extension  of  time,  or  as  to  the  amount  of 
loss  or  damage  to  either  party,  such  matters 
"shall  be  referred  to  three  disinterested  ar- 
bitrators, one  to  be  appointed  by  each  of  tlie 
parties  to  tbis  contract,  and  tbe  third  by  the 
two  thus  chosen;  the  decision  of  any  two  of 
whom  shall  be  final  and  binding.  •  •  •  " 
It  is  contended  by  counsel  for  respondents  that 
in  the  matters  referred  to  and  agreed  to  be 
submitted  to  arbitration  tbe  right  of  action 
did  not  accrue  until  after  a  submission  of 
such  matters  to  arbitrators,  as  provided  In 
said  contract,  and  that  this  action  was  pre- 
maturely brought,  as  such  matters  bad  not 
been  submitted  to  arbitration.  It  will  be  ob- 
served from  the  stipulation  of  the  contract 
above  quoted  that  it  is  agreed  that  the  parties 
thereto  shall  submit  their  questions  of  dif- 
ference to  arbitrators,  and  that  tbe  arbitra- 
tors' decision  shall  be  final.  That  provision 
of  the  contract  is  In  direct  conflict  with  the 
provisions  of  section  3229  of  the  Revised 
Statutes  of  Idaho  of  1887.    Said  section  is 
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as  follows:  "Every  stipulation  or  condition 
In  a  contract,  by  whicb  any  party  thereto  la 
restricted  from  enforcing  bis  rlgbts  under 
tbe  contract  by  the  usual  proceedings  in  the 
ordinary  tribunals,  or  which  limits  the  time 
within  which  be  may  thus  enforce  his  rights, 
is  void."  We  are  aware  that  it  has  been  held 
In  many  states  that  a  stipulation  in  a  contract 
to  submit  differences  arising  thereunder  to  ar- 
bitration is  valid,  and  tliat  neither  party  can 
appeal  to  the  court  without  previous  tender  of 
arbitration  and  a  refusal  by  the  other.  But 
those  cases,  as  we  understand  them,  are  not  ap- 
plicable to  the  case  under  consideration.  In 
this  case  they  have  stipulated  to  submit  cer- 
tain matters  to  arbitration,  and  have  also  stip- 
ulated that  the  decision  of  such  arbitrators 
should  be  final,  which  they  could  not  legally  do 
under  the  provisions  of  the  said  section  3229. 
Taking  those  provisions  of  the  contract  to- 
gether, they  are  repugnant  to  tbe  provisions 
of  said  section  8229,  and  we  are  not  prepared 
to  say  tliat  the  parties  would  have  agreed  to 
arbitrate  said  matters  provided  tbe  last  clause 
of  said  stipulation  had  been  left  out,  to  wit: 
"Tbe  decision  of  any  two  of  whom  [arbitra- 
tors]  shall  be  final  and  binding."  We  here 
pass  upon  that  stipulation  as  it  appears  in 
Uie  contract  We  do  not  hold  that  a  valid 
contract  to  arbitrate  conld  not  be  made,  but 
that  such  stipulation  cannot  malce  the  award 
of  tbe  arbitrators  final.  From  the  entire  rec- 
ord, we  conclude  that  the  respondents  are 
not  entitled  to  any  deduction  from  the  con- 
tract price  of  the  said  buildings,  because  of 
the  failure  to  have  them  c<Hnpleted  within  the 
time  specified  in  tbe  contracts,  as  the  delays 
were  occasioned  by  the  owner  and  her  agent, 
and  by  tbeir  acta  they  waived  the  application 
in  writing  for  an  extension  of  time,  and  the 
appellants  are  entitled  to  recover  tbe  reason- 
able value  of  extra  work  done  by  them,  oc- 
casioned by  the  change  of  the  plans  of  said 
buildings,  and  done  under  tbe  direction  of 
tbe  architect. 

The  judgment  is  reversed,  and  a  new  trial 
granted,  or,  if  either  party  does  not  care  to 
introduce  other  testimony,  the  court  may 
make  findings  of  fact,  conclusions  of  law,  and 
mtee  Judgment  in  accordance  with  the  views 
herein  expressed.  Costs  are  awarded  to  ap- 
pellant 

STOCKSLAGER,  C  J.,  and  AILSHIE,  J, 
concur. 

On  Petition  for  Rehearing. 

AILSHIE,  J.  Tbe  petition  for  rehearing 
urges  that  the  opinion  of  the  court  amounts 
to  a  holding  that  "where  delays  are  oc- 
casioned by  reason  of  extra  work  ordered 
done  by  the  owner  or  architect,  this  of  Itself 
waives  the  provision  in  the  contract  fixing  the 
time  for  tbe  completion  of  tbe  building." 
Such  Is  not  the  holding  of  the  court,  and 
we  fall  to  find  anything  in  tbe  opinion  that 
leaves  it  open  to  tbe  construction  respondent 
suggesta.    W«  hold  that  the  facta  of  this  cas* 


show  that  the  owner  and  Its  agent  have  by 
their  actions  and  conduct  In  these  transac- 
tions waived  the  requirement  that  applica- 
tions for  extensions  be  made  in  writing  with- 
in 24  hours  after  the  happening  of  the  event 
which  demands  the  extension.  We  also  bold 
that  evidence  tending  to  establish  the  fact  of 
waiver  was  admissible.  Delays  in  construc- 
tion of  a  building  caused  by  the  owner  or 
architect  do  not  necessarily,  of  themselves, 
constitute  a  waiver  of  any  part  of  the  con^ 
tract  to  be  complied  with  by  tlie  contractor. 
They  may  subject  the  owner  to  liabilities  for  a 
breach  of  the  contract,  and  under  the  peculiar 
circumstances  of  the  particular  case,  such  as 
the  one  at  bar,  tend  to  establish  the  fact  of 
a  waiver. 

The  petition  for  a  rehearing  will  be  denied, 
and  it  is  so  ordered. 

STOCKSLAGER,  C.  J.,  and  SULLiyAN,  J., 
concur. 


(U  Idaho,  »i) 
GUMAER  et  nx.  v.  WHITE  PINE  LUMBER 
CO.,  Limited. 
(Supreme  Court  of  Idaho.    Dec.  23,  1905.) 

1.  FBAuns,    Statuttx    or   —    Pubohasx    o> 
Rkaltt. 

Contracts  to  purchase  real  estate  must  be 
in  writing,  and  only  convey  such  rights  as  are 
shown  by  the  contract 

[Ed.  Note. — For  cases  in  point  see  vol.  23, 
Cent  Dig.  Frauds,  Statute  of,  U  113-139.] 

2.  YENnOB  AND  POBOHASEa— SAIJE  OT  RSAIiTT 
— CONTEACT— CONSTEUCTION. 

A  party,  accepting  a  contract  to  purchase 
real  estate  that  provides  that  no  timber  shall 
be  cut  or  removed  from  the  ^ound  until  the 
contract  has  been  complied  with  In  its  entire- 
ty, has  no  power  or  right  to  sell  tbe  timber 
growing  on  the  land,  with  permission  to  re- 
move the  same,  until  the  contract  is  fully  com- 
pleted. 

3.  Appeal  — RsviKW  —  SxnmciENOT  or  Evi- 
dence. 

Where  the  evidence  is  sufficient  to  support 
the  verdict  or  there  is  a  material  or  substan- 
tial conflict  in  the  evidence,  the  judgment  will 
not  be  reversed. 

[Ed.  Note. — For  cases  in  point  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  {{  3928-3937.] 

4.  Same— iNSTBOCTioNS. 

Wliere  it  is  shown  that  the  trial  court  re- 
fused to  give  requests  to  charge  the  jury  on 
certain  issues,  and  the  record  does  not  show 
tbe  Instructions  given  by  the  court  on  its  own 
motion,  this  court  cannot  determine  whether 
there  was  error  in  such  refusal,  as  it  Is  pre- 
sumed the  court  fuliv  and  fairly  instructs  on 
all  tbe  issues  involved. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Kootenai 
County;  R.  T.  Morgan,  Judge. 

Action  by  Howard  S.  Gumaer  and  wife 
against  the  White  Pine  Lumber  Company, 
Limited.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

Charles  L.  Heitman,  for  appellant  Edwin 
McBee  Robertson  and  Miller  ft  Boaenhaupt, 
for  cespondenta.  ■ 
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8TOCKSLA6EB,  C.  J.  This  complaint 
alleges  tbat  the  plaintiffs  (respondents)  are 
tmsbaud  and  wife;  tbat  defendant  (appel- 
lant) is  a  private  coriwration  under  authority 
of  the  state  of  Washington;  that  plaintiCrs 
are  the  owners  of  certain  lands  In  Kootenai 
county,  which  is  community  proi^erty,  and 
that  they  are  in  possession  of  such  lends; 
that  the  defendant  at  divers  and  sundry  times 
within  the  past  twelve  months,  wrongfully, 
unlawfully,  and  willfully,  without  any  title 
or  authority  so  to  do,  entered  upon  said 
lands  above  described,  cut  and  removed  there- 
from and  off  of  said  lands  quantities  of  valu- 
able timber  then  and  there  growing  upon  said 
lands,  and  belonging  to  and  b<elng  .the  prop- 
erty of  the  plaintiffs,  with  full  knowledge 
of  the  ownership  of  said  lands  and  timber 
by  plaintiffs,  and  full  knowledge  of  the  fact 
that  defendant  had  no  right  or  title  to  said 
iaqds  or  timber  or  any  authority  to  enter  ;up- 
on  said  lands  or  cut  or  remove  any  of  said 
timber  therefrom.  Then  follows  an  esti- 
mate of  the  kind,  quantity,  and  quality,  and 
value-  of  such  timber  alleged  to  have  been 
cut  and  removed  from- said  lands  to  the  said 
mill  of  appellant,  and  there  sawed  said  timber 
into  lumber  and  converted  the  same  to  its 
own  use.  Another  allegation  Is  that  defend- 
ant at  the  same  time  and  times  of  cutting  and 
removing,  said  timber  from  plaintiffs'  lands, 
destro,red  and  converted  to  Its  own  use, 
80  rods  of  rail  fencing  on  said  lands  belong- 
ing to  plaintiffs,  which  fencing  was  at  the 
time  of  said  conversion  and  destruction  of 
the  value  of  $100;  also  at  the  same  time  and 
times  defendant  took,  destroyed,  and  con- 
verted to  its  own  use  2,000  seedling  apple 
trees,  the  same  then  and  there  being  In  a  j 
nursery  on  plaintiffs'  land,  the  value  of  which 
Is  alleged  to  be  $500.  Plaintiffs  pray  for 
Judgment  as  follows:  For  the  timber,  $5,- 
527.25;  fence,  $100;  apple  trees,  $500. 

The  answer  admits  that  respondents  are 
husband  and  wife,  and  that  the  defendant  is 
a  private  corporation  as  alleged  In  the  com- 
plaint. All  tbe  otber  allegations  are  denied. 
As  aflSrmatlve  defense,  the  defendant  avers 
that  at  a  time  long  prior  to  the  dates  men- 
tioned in  plaintiffs'  complaint,  and  at  a  time 
prior  to  plaintiffs  becoming  possessed  of  any 
right,  title,  claim,  or  interest  in  or  to  said 
lands,  to  wit,  November  12,  1001,  and  for 
a  long  time  prior  thereto,  the  North  Idaho 
Land  Company,  Limited,  a  corporation,  was 
tbe  sole  and  exclusive  owner  and  holder  of  a 
contract  for  the  purchase  of  tbe  premises 
described  In  plaintiffs'  complaint,  including 
all  timber  growing  or  being  upon  said  prem- 
ises from  the  Northern  Pacific  Railway  Com- 
pany, a  corporation,  being  then  the  owner  In 
fee  of  tbe  whole  of  said  premises,  and  tbe 
said  North  Idaho  Land  Company,  Limited, 
was  upon  said  date  and  for  a  long  time  prior 
thereto,  had  been  In  full,  complete,  and  ab- 
solute possession  of  said  premises;  and  that  1 
on  said  date,  November  12,  'lOOl,  said  North 
Idaho  Land  Company,  Limited,  for  a  valuable 


consideration,  sold,  assigned,  transferred,  and 
delivered,  by  good  and  sufficient  bill  of  sale 
to  the  White  Pine  Lumber  Company,  a  corpo- 
ration, all  its  right,  title,  claim,  and  interest, 
in  and  to  all  the  growing,  standing,  or  down 
timber  upon  said  lauds  suitable  for  sawing 
purposes,  down  to  the  size  of  10  inches  in  diam- 
eter, 16  feet  from  the  ground,  together  with 
the  privilege  and  right  to  go  upon  and  across 
said  premises  for  the  pnriiose  of  cutting  aud 
removing  said  timber  therefrom,  which  bill 
of  sale  is  annexed  to  this  answer,  marked 
"Exhibit  A."  and  made  a  part,  etc.^  and  the 
said  defendant  then  and  there  entered  into 
the  possession  and  occupancy  of  said  l^nds 
for  the  purpose  of  cutting  and  removing  said 
tlmtter  therefrom,  and  thereafter  continued 
In  the  sole  and  exclusive  possession  and  oc- 
cupancy of  said  lands  at  all  times  prior  to  the 
1st  day  of  Septci^ber,  1003;  and  defendant 
alleges  tbat  said  Howard  B.  Gumaer  was  on 
the  12th  day  of  November,  1001,  and  for  a, 
long  time  prior  thereto  had  been  and  Is  now, 
an  oSicer,  to  wit,  a  trustee,  of  the  North 
Idaho  Land  Company,  Limited,  and  tbat 
the  said  sale  and  delivery  of  said  timber  to 
defendant,  as  hereinbefore  alleged,  was  made 
with'  the  full  knowledge  and  consent,  and  tbe 
acquiescence  and  approval  of  tbe  said  Gu- 
maer and  his  wife;  and  defendant  alleges 
that  whatever  right,  title  or  Interest  said 
plaintiffs,  or  either  of  them,  have  or  claim  to 
have  in  said  premises  was  acquired  with 
full  knowledge  and  information  concerning 
this  defendant's  right,  title,  and  interest  in 
and  to  tbe  timber  growing,  and  being  tliereon; 
and  defendant  alleges  that  said  plaintiffs,  and 
each  of  them,  have  repeatedly,  both  before 
and  after  they  began  to  claim  and  assert  that 
tliey  had  acquired  some  right,  title,  claim, 
or  interest  In  or  to  said  premises,  or  some 
portion  or  part  thereof,  recognized  aud  con- 
fessed to  this  defendant  by  word  and  action 
that  this  defendant  was  the  owner  and  enti- 
tled to  cut  and  remove  all  timber  from  said 
lands  measuring  in  diameter  over  and  above 
10  inches  at  a  distance  of  16  feet  from  the 
ground;  and  defendant  alleges  that  said 
North  Idaho  Land  Company,  Limited,  con- 
tinned  during  all  the  time  hereinbefore  men- 
tioned, from  the  15th  day  of  December,  1902, 
to  be  the  sole  and  exclusive  owner  and  holder 
of  said  contract  for  the  purchase  of  said 
lands,  and  the  whole  thereof  from  the  Nor- 
thern Pacific  Railway  Company,  save  aud  ex- 
cept the  timber  standing,  growing  and  being 
on  said  lands  above  10  inches  in  diameter, 
16  feet  from  the  ground  theretofore  sold  and 
assigned  to  the  White  Pine  Lumber  Company 
as  above  alleged,  on  the  12th  day  of  No- 
vember, 1901;  and  defendant  alleges  that 
on  the  15th  day  of  December,  1902.  said 
North  Idaho  Land  Company  sold,  assigned. 
transferred,  and  delivered,  the  said  contract 
for  the  purchase  of  said  lands  and  tbe  whole 
thereof  to  Lucy  J.  Gumaer,  save  and  except, 
however,  the  timber  standing,  growing,  aud 
being  thereon,  theretofore  sold  and  assigned 
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to  the  White  Pine  Lumber  Company  as  above 
alleged;  and  defendant  alleges  that  said 
plaintiff  Lucy  J.  Gumaer  purchased,  took, 
and  received  said  contract  for  the  purchase  of 
said  lands  with  full  and  complete  notice  and 
knowledge  of  the  fact  that  the  said  North 
Idaho  Land  Company,  Limited,  a  corporation, 
bad  theretofore,  by  good  and  sufficient  bill 
of  sale  and  transfer  of  possession,  for  a  valu- 
able consideration,  sold  and  assigned  to  the 
White  Pine  Lumber  Company  all  the  right, 
claim,  and  interest  in  and  to  the  timber  stand- 
ing, growing,  and  being  on  said  lands  of  the 
size  above  10  inches  and  could  not  there- 
tore  transfer  or  assign  any  Interest  In  or  to 
said  described  timber  or  any  portion  thereof 
to  said  plaintiff  Lucy  J.  Gumaer;  and  de- 
fwdant  alleges  that  whatever  right,  title, 
claim,  or  Interest  in  and  to  said  lands,  or  any 
portion  thereof  which  plaintiffs  or  either 
of  them  may  have  or  claim  to  have,  is  derived 
through  the  above-described  contract  for  the 
purchase  of  said  lands,  and  was  acquired 
with  full  knowledge,  notice,  and  recognition 
of  the  defendant's  claim,  interest  in,  and 
title  to,  the  timber  growing  thereon;  that 
whatever  right,  title,  claim,  or  interest  in  or 
to  said  premises,  or  any  portion  or  part  there- 
of, which  said  parties,  or  either  of  them, 
may  have,  is  secondary,  subservient,  inferior, 
and  subject  to  defendant's  right  and  title  to 
said  destTlbed  timber  growing,  and  being  up- 
on said  lands.  The  bill  of  sale  attached  to 
and  made  a  part  of  the  afflrmfetive  answer  as 
Kxhibit  A  la  In  the  usual  form,  and  purport 
to  convey  "all  of  the  growing,  standing,  and 
down  timber  suitable  for  sawing  or  milling 
purposes,  down  to  a  size  of  10  inches  In 
diameter,  16  feet  from  the  ground;  all  otber 
timber  to  be  left  and  remain  on  the  lands." 
The  consideration  named  is  $350. 

On  these  Issues  the  case  was  tried  with  a 
Jury,  and  a  verdict  for  $1,000  dama^'es  was 
returned  In  favor  of  the  plaintiffs,  and  judg- 
ment ordered  entered  In  compliance  with  the 
verdict  A  motion  for  a  new  trial  was  flle<l, 
statement  settled,  and  motion  overruled. 
The  appeal  is  from  the  order  overruling  the 
motion  for  a  new  trial.  The  record  con- 
tains 11  assignments  of  error  occurring  at 
the  trial,  and  specifies  6  reasons  why  the  evi- 
dence is  insufficient  to  justify  the  verdict 
Tlie  first  6  assignments  of  alleged  error  oc- 
curring at  the  trial  relate  to  the  admission 
and  rejection  of  evidence,  and  may  be  dis- 
posed of  later  if  considered  necessary  to  a 
final  disposition  of  the  case  in  this  court 
The  seventh  assignment  is  based  ou  the 
refusal  of  the  court  to  sustain  a  motion  for 
nonsuit.  It  is  shown  by  the  record  that  on 
the  trial  before  any  evidence  was  taken, 
plaintiffs  waived  claim  for  treble  damages, 
and  there  does  not  appear  to  have  been  any 
objection  to  such  waiver  on  behalf  of  appel- 
lant 

The  motion  for  nonsuit  is  as  follows: 
"Now  comes  the  defendant  In  the  above- 
'■tntitled  cause,  and  moves  the  court  for  a 


nonsuit  for  the  following  reasons,  to  wit: 
(1)  That  the  complaint  of  the  plaintiffs  herein 
is  based  upon  section  4531  of  the  B«vi8ed 
Statutes  of  Idabo  of  1887,  which  is  a  penal 
statute,  and  this  action  being  brought  upon 
said  statute,  a  purely  statutory  remedy  Is 
sought  to  be  enforced.  (2)  That  plaintiffs  in 
open  court  have  express^  waived  their  right 
to  rely  upon  this  statutory  remedy,  and 
by  waiving  that  remedy,  their  complaint 
does  not  state  a  cause  of  action,  and  there 
is  no  longer  any  issue  of  law  or  fact  to 
be  determined  by  the  eonrt  or  Jury."  The 
section  of  the  statute  above  referred  to 
la  as  follows:  "Any  person  who  cuts  down 
or  carries  off  any  wood  or  underwood,  tree, 
or  timber,  or  girdles,  or'  otherwise  Injures 
any  trees  or  timber  on  the  land  of  another 
person,  or  on  the  street  or  highway  in  front 
of  any  person's  house,  village,  or  city  lot,  or 
cultivated  ground ;  or  on  the  common  or  pub- 
lic grounds  of  or  In  any  city  or  town;  or  on 
the  street  or  highway  In  front  thereof,  with- 
out lawfal  authority,  is  liable  to  the  owner 
of  such  land,  or  to  such  city  or  town,  for 
treble  the  amount  of  damages  which  may  be 
assessed  therefor.  In  a  civil  action,  in  any 
court  having  jurisdiction." 

Counsel  for  appellant  insists  that  this  mo- 
tion should  have  been  sustained.  He  calls 
attention  to  McDonald  et  al.  v.  Montana 
Wood  Company  (Mont)  35  Pac.  668,  40  Am. 
St  Rep.  616,  in  support  of  his  contention; 
but  we  do  not  think  this  decision  is  comfort- 
ing to  appellant  The  jury  returned  a  ver- 
dict for  plaintiffs  for  $549.63,  which,  being 
trebled,  amounted  to  $1,648.49,  for  which 
amount  Judnrment  was  entered.  Appeal  was 
prosecuted  in  the  Supreme  Court,  and  there 
it  was  held  that :  "The  evidence  In  the  case 
does  not  support  the  contention  that  there 
was  any  willfullness,  wantonness,  or  ma- 
liciousness in  the  acts  or  conduct  of  the  de- 
fendant. We  therefore  think  that  the  evi- 
dence did  not  justify  the  rendering  of  judg- 
ment for  treble  damages  against  defendant 
In  this  case.  It  is  ordered  that  the  Judg- 
ment of  the  court  I>elow  be  modified,  by  ren- 
dering judgment  In  favor  of  plaintUf  and 
against  defendant  for  the  amount  of  actual 
damages  found  by  the  jury,  and  In  other  re- 
spects the  Judgment  is  affirmed  as  modified." 
In  the  case  at  bar,  the  question  of  treble 
damages  is  not  before  us  for  modification  of 
the  judgment;  that  question  having  been 
disposed  of  by  waiver  of  any  claim  for  treble 
damages  by  plaintiffs  before  any  evidence 
was  introduced. 

Counsel  for  appellant  In  his  brief  states: 
"The  complaint  being  in  express  language, 
based  upon  a  penal  statute,  the  fact  that 
plaintiffs  at  the  opening  of  the  trial  waived 
treble  damages  would  not  entitle  them  to 
judgment  without  amending  their  complaint" 
We  cannot  give  our  assent  to  this  contention. 
The  complaint  informed  the  defendant  of  the 
demand  for  actual  damages,  then  asked  that 
the  amount  so  found  should  be  trebled  under 
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the  stntntes.  Before  the  trial  this  latter  de- 
mand was  waived.  How  could  this  waiver 
i-esnlt  In  Injury  or  In  any  way  prejudice  the 
rights  of  or  mislead  the  defendant  In  the 
trial  of  the  action?  The  complaint  had  been 
accepted  as  sufflclent  by  the  defendant  as  no 
demurrer  seems  to  have  been  filed.  It  met 
the  issue  presented  by  the  plaintiffs  In  their 
complaint  by  denying  title  In  plaintiffs  prej- 
udicial to  the  defendant's  right  to  cut  and 
remove  the  timber  of  a  certain  size  from  the 
land  In  controversy  under  and  by  virtue  of 
the  bill  of  sale  which  is  made  a  part  of  their 
afflnnative  answer.  This  being  true,  and  It 
Is  shown  by  the  record,  the  only  effect  of  the 
waiver  was  lllcely  to  benefit  defendant  The 
same  Issues  were  to  meet  whether  the  judg- 
ment should  be  for  actual  damages  or  wheth- 
er It  were  to  be  trebled  under  the  statute. 
See  sections  422S,  4231,  Rev.  St.  1887:  Kelly  v. 
Clark,  21  Mont.  291, 53  Pac.  959, 42  L.  R.  A.  621, 
69  Am.  Sit.  Rep.  688.  In  Hawkins  v.  Pocatello 
Water  Works  (Idaho)  35  Pac  711,  section 
4281  above  referred  to  l8  construed.  Again, 
If  counsel  for  appellant  believed  that 
the  waiver  of  treble  damages  would  In  any 
way  affect  his- rights  or  prejudice  bim  in  his 
trial  of  the  issue  involved.  It  was  his  duty 
to  notify  the  court  then  and  there  of  that 
fact,  and  ask  for  relief.  Aulbach  v.  Dahler 
et  al.  (Idabo)  43  Pac.  322.  The  motion  for 
'.'onsult  was  properly  denied. 

The  next  question  we  will  consider  is  the 
rights  of  appellant,  if  any,  under  the  bill 
of  sale  from  the  North  Idaho  Land  Com- 
pany, Limited.  It  will  be  remembered  that 
the  Northern  Pacific  Railway  Co.  was  the 
owner  in  fee  of  the  land  In  dispute,  and  on 
the  13th  day  of  May,  18.97,  contracted  to  sell 
the  same  with  certain  restrictions  and  condi- 
tions, to  one  John  Lockhart.  Thereafter, 
and  on  the  Ist  day  of  December.  1899,  said 
Lockhart  by  and  with  the  approval  of  Tljora- 
as  Cooi>er,  who  signs  himself  "Western  Land 
Agent,"  evidently  of  the  Northern  Pacific 
Hallway  Company,  for  a  consideration  of 
$60.10,  assigned  all  of  his  right,  title,  inter- 
est, and  claim  In  and  to  tlie  North  Idaho 
Land  Company,  Limited.  This  assignment 
is  acknowle«lge<l  on  the  11th  day  of  Febru- 
ary, 1902.  The  North  Idaho  Land  Company, 
liimited,  for  a  consideration  of  $300.  assign- 
ed its  contract  of  purchase  of  the  land  in  dis- 
pute to  Lucy  J.  Guuiaer,  with  all  its  rights, 
title,  interest,  and  claim,  to  said  land.  This 
assignment  Is  acknowledged.  Afterward, 
and  on  the  l.^th  day  of  December,  1902,  an 
assignment  from  the  same  party  to  Mrs. 
(xumaer,  same  consideration  and  conditions, 
was  acknowledged,  and  is  a  part  of  the  rec- 
ord before  us. 

This  brings  us  to  the  bill  of  sale,  defend- 
ant's Exhibit  2.  It  is  in  the  usual  form, 
and  purports  to  convey  all  the  right,  title. 
Interest,  and  claim  of  the  North  Idaho  Land 
Company.  Limited,  In  and  to  all  the  grow- 
ing, standing,  or  down  timber,  suitable  for 


sawing  or  milling  purpows  down  to  the  size 
of  10  Inches  In  diameter,  16  feet  from  the 
gi'ound,  all  other  timber  of  smaller  size  to  be 
left  standing  and  remain  on  the  land.  It 
further  provides  that:  ".■VII  of  said  timber 
is  to  he  cut  and  removefl  within  a  reason- 
able time  and  on  or  before  Ave  years  from 
date."  Gives  right  to  enter  on  said  lands 
and  remove  said  timber  at  all  times,  and 
privilege  to  cut  and  build  roads  on  the  land. 
This  bill  of  sale  Is  signed  as  follows: 
"North  Idaho  I^nd  Company,  by  M.  S.  Lind- 
say. Manager.  Signed,  sealed,  and  deliver- 
ed In  presence  of  A.  V.  Bradrick.  Attest: 
E.  A.  Lindsay.  Secretary."  M.  S.  Lindsay 
signs  the  instrument  as  manager,  and  then 
as  notary  public  for  Kootenai  county  takes 
the  acknowledgment  of  E.  A.  Lindsay  as 
secretary  of  the  company,  who  signs  the  In- 
strument as  above  Indicated.  The  original 
contract  between  the  Northern  Pacific  Rail- 
way Company  and  .Tohn  Lockhart  contains, 
among  numerous  others,  the  following  pro- 
vision: "The  party  of  the  second  part  will 
not  cut  and  remove  or  allow  to  be  cat  and 
removed,  any  timber  from  the  said  lands 
without  permission  from  the  western  land 
agent  of  the  party  of  the  first  part  until  the 
land  shall  have  been  paid  for  in  full."  It 
does  not  appear  from  the  record  that  any- 
one ever  had  the  permission  from  the  North- 
em  Pacific  Railway  Company  to  cut  or  re- 
move any  timber  from  this  land.  All  assign- 
ments are  based  on  the  original  contract  of 
Lockhart  to  purchase  the  land  from  the  Nor- 
thern Railway  Company.  By  the  terms 
of  this  contract,  Mr.  Lockhart  was  not  per- 
mitted to  cut  the  timber  until  the  entire 
purchase  price  was  paid.  This  being  true, 
we  are  at  a  loss  to  understand  how  he  could, 
by  assignment,  bill  of  sale,  quitclaim  deed 
or  any  other  conveyance  known  to  the  law. 
convey  a  right  which  his  contract  did  not 
give  or  grant  to  him.  That  is  to  give  a  con- 
veyance that  would  permit  the  timber  to  be 
cut  and  removed  before  the  contract  was 
completed. 

It  Is  urged  by  counsel  for  respondents  that 
the  timber  growing  upon  the  land  In  dis- 
pute was  a  part  of  the  realty;  and  hence 
could  not  be  conveyed  by  bill  of  sale.  This 
Is  perhaps  true,  but  unimportant  to  a  deter- 
mination of  the  Issue  involved.  It  Is  not 
claimed  that  appellant  had  purchased  the 
timber  from  the  Gumaers,  or  either  of  them, 
only  that  they  had  notice  of  such  purchase 
from  the  North  Idaho  Land  Company,  by  ap- 
pellant, of  timber  of  certain  dimensions 
growing  or  being  on  the  land,  Including 
down  timber,  within  certain  dimensions.  It 
is  shown  that  final  payment  was  made  by 
Lucy  J.  Gumaer,  and  that  the  deed  from  the 
railway  company  was  delivered  to  her  un- 
der the  terms  of  the  contract,  by  which  ap- 
pellant claims  the  right  to  cut  and  remove  the 
timber  It  is  expressly  prohibited;  and  whilst 
the  railway  company  through  its  Western 
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agent,  Mr.  CJooper,  approves  the  assignment 
by  liOckhart  to  the  North  Idaho  Land  Com- 
pany, of  all  its  right,  title,  interest,  and 
claim  to  the  land,  it  is  not  shown,  neither 
Is  it  claimed  that  his  sanction  or  approval 
of  the  assignment  carried  with  It  the  right 
to  cut  the  timber.  In  our  view  of  the  case, 
no  one  ever  had  the  right  to  cut  or  remove 
any  of  the  timber  growing  on  this  land  (un- 
less it  be  for  domestic  use,  and  then  only  by 
the  occupant),  until  the  final  payment  was 
made;  and  this  it  is  conceded  to  have  been 
made  by  Mrs.  Gumaer.  If  this  is  true,  no 
one  prior  to  that  time  had  the  right  to 
either  cut  or  In  any  manner  dispose  of  such 
timber,  and  the  bill  of  sale  from  the  North 
Idaho  Land  Cktmpany  to  appellant,  or  any 
other  conveyance  purporting  to  convey  the 
right  to  cut  the  timber  before  final  payment 
was  made  as  provided  for  in  the  contract, 
wag  a  nullity. 

It  is  urged  that  the  verdict  of  the  jury  is 
excessive.  The  plaintlfiFs  asic  for  damages 
In  excess  of  $5,000,  and  the  jury  retume*!  a 
verdict  for  $1,000,  less  than  one-fifth  of  the 
demand.  We  have  no  way  of  ascertaining 
how  the  Jury  reached  its  conclusion.  It  is 
sufficient  to  say  that  evidence  was  Intro- 
duced amply  supporting  the  verdict,  and, 
as  has  been  so  frequently  said  by  tills  court, 
where  there  is  evidence  to  support  the  ver- 
dict or  there  is  a  substantial  conflict,  the 
verdict  of  the  Jury  will  not  be  disturbed. 
We  can  see  no  reason  to  modify  or  change 
the  rule  now. 

Other  assignments  are  urged  by  counsel 
for  appellant  as  to  the  admission  and  re- 
jection of  evidence  and  the  giving  and  refus- 
al to  give  certain  instructions.  We  ar» 
not  furnished  with  all  the  instructions  given 
by  the  court,  and  hence  cannot  determine 
whether  appellant's  requests  should  have 
been  given  or  not.  It  is  presumed  that  the 
court  fully  and  fairly  Instructed  the  Jury  on 
all  the  issues  involved,  and  unless  the  record 
shows  the  instructions  as  given  by  the  court, 
we  cannot  known  whether  error  was  com- 
mitted or  not  If  the  court  gave  tlie  instruc- 
tions covering  all  the  issues,  but  in  difterent 
language,  it  was  not  error  to  refuse  these  re- 
quests. In  80  far  as  the  assignments  of  er- 
ror are  based  upon  the  refusal  of  the  court 
to  permit  certain  questions  to  be  answered, 
in  our  view  of  the  case  they  were  properly 
rejected,  as  the  only  question  to  be  deter- 
mined was:  What,  if  any,  was  the  damage 
sustained  by  the  plaintiffs  In  cutting  and 
removing  the  timber  and  breaking  down  the 
fence  and  permitting  the  destruction  of  the 
apple  trees?  These  questions  were  all  fair- 
ly before  the  Jury,  and  they  determined  the 
questions  by  their  verdict;  and  we  think 
It  is  sustained  by  the  evidence. 

The  Judgment  is  affirmed,  with  costs  to  re- 
(q;>ondent8. 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 


WIIITMER  V.  SCIIENK  (ANGEL,  Inter- 
vener). 
(Supreme  Court  of  Idaho.    Jan.  18,  1906.) 

1.  Trust  —  Resulting  Tbtjbt  —  Option  to 
puhciiase  minino  rbopebty— fobfeitube. 

Where  B.  executes  a  deed  in  favor  of  A. 
for  certain  mining  propertj*,  and  places  it  in 
escrow  to  be  delivered  to  A.  upon  his  payment 
to  the  holder  of  the  escrow  the  purchase  price 
to  the  credit  of  the  grantor  within  a  specified 
time,  and  prior  to  the  expiration  of  the  time 
in  which  such  payment  may  be  made  B.  sells 
and  conveys  the  property  to  S.,  a  third  party, 
who  has  notice  of  the  escrow  to  A,  and  of  the 
terms  and  conditions  thereof,  and  A.  fails  and 
neglects  to  make  the  payment  due  on  the  es- 
crow, and  makes  no  demand  for  the  escrow 
deed,  and  makes  no  offer  of  payment  either  to 
the  grantor  or  holder  of  the  escrow,  and  is 
not  hindered  or  dissuaded  from  so  doing  by 
either  B.  or  S.,  held,  that  A.  forfeited  and  lost 
all  his  rights  under  the  escrow,  and  that  S.  can- 
not be  held  as  trustee  of  a  resulting  trust  for  the 
use  and  benefit  of  A. 

2.  EscBow— Fulfillment    of    Conditions — 

ErFECT. 

Upon  fulfillment  of  the  conditions  of  an 
escrow  agreement  and  the  delivery  of  the  deed 
to  the  grantee,  the  deed  will  relate  back  to  the 
date  of  making  the  escrow  agreement  for  the 
purpose  of  cutting  off  any  intervening  rights 
or  equities  acquired  by  a  third  party,  who  had 
notice  of  the  terms  and  conditions  of  the  es- 
crow. 

[E!d.  Note. — For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Escrows,  §  14.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Blaine  C!ounty; 
Littleton  Price,  Judge. 

Action  by  David  Whltmer  against  J.  A. 
Schenk  to  establish  a  resulting  trust  Mary 
E.  Angel  Intervened  in  the  court  below,  ask- 
ing to  liave  a  resulting  trust  decreed  in  her 
favor  against  the  defendant  Judgment  for 
Intervener,  and  against  plaintiff  and  defend- 
ant.   Defendant  appeals.    Reversed. 

R.  F.  Buller,  for  appellant.  McFadden 
&  Brodhead,  for  respondent  Whltmer.  R. 
M.  Angel,  for  respondent  Angel. 

AILSHIE,  J.  In  December,  1901,  the  plain- 
tiff, David  Whltmer,  and  Texas  Angel,  now 
deceased,  entered  Into  an  agreement  with 
one  W.  C.  Picking,  whereby  they  contracted 
and  agreed  to  sell  him  the  First  and  Sec- 
ond West  Extension  claims  to  the  Queen  of 
the  Hills  lode  mining  claim,  for  the  con- 
sideration of  $35,0(X),  to  be  paid  on  or  before 
December  4, 1903.  Picking  thereafter  assign- 
ed his  Interest  in  this  contract  to  the  Belle- 
vue  Mining  &  Reduction  Company.  At  the 
time  of  this  transaction  the  First  National 
Bank  of  Hailey  owned  an  undivided  one- 
third  interest  in  the  First  West  Extension 
and  a  one-half  Interest  in  the  Second  West 
Extension,  for  which  Angel  had  previously 
secured  a  deed  to  be  executed  by  the  bank 
and  placed  In  escrow  with  E.  E.  Stewart 
Hardware  Company,  of  Hailey,  to  be  deliver- 
ed to  Angel  upon  the  payment  by  him  to  the 
bolder  of  the  escrow,  on  or  before  Decern- 
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ber  4,  1901,  the  sum  of  |2,500  to  the  credit 
of  the  bank.  On  June  27,  1001,  In  con- 
sideration of  the  i>erformance  of  certain  as- 
sessment work,  the  bank  agreed  with  Angel 
to  extend  the  escrow  agreement  to  July  1, 
1902.  On  June  12,  1902.  Angel  paid  the 
bank  the  sum  of  $750  on  this  escrow  agree- 
ment, for  which  the  bank  Issued  Its  receipt. 
In  which  It  was  recited  that  "in  consideration 
of  which  [the  payment  and  assessment  work] 
the  option  heretofore  given  on  such  extension 
Is  hereby  extended  for  one  year,  subject  to 
all  the  conditions  therein  contained."  No 
further  payment  was  ever  made,  offered,  or 
tendered  by  Angel  or  on  his  account  under 
this  agreement  The  Beilerue  Mining  &  Re- 
duction Company  continued  to  work  and  de- 
velop the  property  and  expended  something 
upward  of  $10,000,  and  finally  In  the  month 
of  June,  1903,  quit  work,  abandoned  the 
property,  and  apparently  forfeited  their  op- 
tion. About  this  time  the  appellant,  Schenk, 
who  was  secretary  of  the  Bellevue  Mining  & 
Deduction  Company,  came  to  Idaho,  and  aft- 
er looking  over  the  situation  and  conferring 
with  Whltmer,  and  being  advised  that  the 
company  refused  to  put  up  any  more  money 
for  the  purchase  of  the  property  or  develop- 
ment thereof,  concluded  that  he  would  In- 
dividually negotiate  with  the  bank  with  a 
view  to  the  purchase  of  Its  Interest  In  the 
property.  In  the  hope  that  he  might  eventual- 
ly save  what  he  had  Invested  In  the  enter- 
prise. He  accordingly  engaged  Whltmer  to 
negotiate  with  the  bank,  and  on  the  26th 
day  of  June,  1903,  the  bank  made,  executed, 
and  delivered  a  deed  to  Whltmer  in  favor  of 
Schenk  for  all  its  Interest  in  the  First  and 
Second  West  Extension  claims  for  and  In 
consideration  of  the  sum  of  $1,750. 

This  suit  was  commenced  In  the  lower 
court  by  Whltmer  to  obtain  a  conveyance 
from  Schenk  to  the  plaintiff  of  all  the  In- 
terest conveyed  by  the  bank,  on  the  theory 
that  the  purchase  price  paid  should  have 
been  credited  on  the  option  from  Whltmer 
and  Angel,  and  that  the  title  received  there- 
under should  Inure  to  the  benefit  of  the 
plaintiff.  The  administratrix  of  Angel's  es- 
tate Intervened  and  alleged  that  the  $750 
previously  paid  by  Angel  to  the  bank  on  his 
escrow  agreement  was  a  part  of  the  purchase 
price  paid  for  the  bank's  Interest  in  these 
claims,  and  that  Schenk  should  be  held  as 
a  trustee  for  the  estate  to  the  extent  of 
^'>*/i5«o  Interest  In  the  property.  The  court 
found  against  the  plaintiff,  Whltmer  and  the 
defendant,  Schenk,  and  In  favor  of  the  In- 
tervener, and  decreed  that  defendant  holds 
a  TBo/j5,,  Interest  in  the  property  as  trustee 
for  the  Angel  estate.  It  has  been  artnied 
that  the  last  extension  granted  by  the  bank 
on  Angel's  option  had  expired  at  the  time  the 
bank  deeded  the  property  to  tlie  appellant 
This  extension  was  made  on  June  12,  1003. 
and  recites  that  the  option  Is  "hereby  extend- 
ed for  one  year."  The  appellant  contends 
that  the  one  year  was  to  run  from  June 


12th,  and  Introdoced  considerable  oral  ca- 
dence to  that  effect  In  tact  all  the  evidence 
In  the  case  was  to  that  effect  unietis  It  be 
said  that  the  writing  Itself  contradicts  snob 
evidence.  The  respondent  contends  that 
since  the  option  didn't  expire  until  Jnly  1, 
1902,  and  the  extension  was  granted  for 
<me  year,  that  It  was  Intended  that  the  year 
should  run  from  the  date  on  which  the  option 
would  have  expired  Instead  of  the  date  on 
which  the  extension  was  made.  The  court 
found,  however,  that  the  extension  was  to 
run  one  year  from  July  1,  1902,  and  that  the 
<^tlOH  did  not  expire  until  Jnly  1,  1903.  The 
respondent  contends  in  this  court  that  Angel's 
option  had  not  expired  at  the  time  the  banlc 
deeded  this  property  to  Schenk,  and  that 
therefore  Schenk  must  be  considered  In  law 
to  have  taken  up  the  option  In  the  Interest 
of  and  for  the  use  and  benefit  of  Angel,  and 
that  Angel's  equity  in  the  property  was 
therefore  saved  and  preserved  to  the  extent 
of  $750,  which  he  had  previously  paid  there- 
on. It  is  admitted  that  appellant  had  notice 
of  the  escrow  agreement  which  was  in  the 
liands  of  the  13.  E.  Stewart  Hardware  Com* 
pan},  and  that  any  purchase  be  made  woa 
with  notice  of  the  existence,  terms  and  con- 
ditions thereof.  It  clearly  appears  from 
the  evidence  that  both  the  bank  and  Schenk 
at  least  understood  and  believed  that  the 
option  to  Angel  had  expir<!d  on  the  12th  of 
June  and  prior  to  the  execution  of  the  deed 
to  Schenk.  As  we  view  the  case,  however. 
It  is  unnecessary  for  us  to  consider  or  dis- 
cuss but  one  point  Involved. 

The  question  upon  which  we  rest  our  deci- 
sion and  which  Is  decisive  of  this  case  is 
this:  Angel  allowed  his  option  to  lapse  and 
become  forfeited  without  offering  or  attempt- 
ing to  make  payment  or  comply  with  the 
escrow  agreement  Neither  does  it  appear 
that  he  either  knew  of  or  relied  on  the  con- 
veyance to  Schenk.  He  never  offered  to 
pay  the  holders  of  the  escrow  agreement 
the  balance  due  either  before  or  after  the 
time  it  became  due.  He  was  In  no  wise 
hindered,  dissuaded,  or  deceived  by  the  sale 
to  Schenk  or  the  action  of  the  bank.  Schenk 
had  notice  of  the  option  to  .\ngel,  and  if  it 
did  not  In  fact  expire  until  July  1st  th«i 
Angel  could  not  have  been  in  any  manner  In- 
jured or  prejudiced  by  a  prior  sale  to  a  pur- 
chaser with  notice.  A  payment  to  the  bolder 
of  the  escrow  in  accordance  with  the  re- 
quirements thereof,  and  within  the  time  al- 
lowed would  have  entitled  Angel  to  the  deed, 
and  this  deed,  after  its  delivery,  would  have 
related  bock  to  its  execution  for  the  purpose 
of  cutting  off  any  and  all  Intervening  rights 
acquired  by  a  third  party  with  notice  of  the 
existence  and  terras  of  the  escrow.  McDon- 
ald V.  Huff,  77  Cal.  279,  19  PaC.  489.  Angel 
having  failed  to  comply  or  offer  to  comply 
with  the  terms  of  tlie  option  or  escrow  agree- 
ment, and  tills  without  any  fault  of  the 
grants  or.  the  appellant  herein,  all  bis  rights 
and  privileges  thereunder  laD8ed?^X'?Si?P' 
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pellant  did  not  stand  In  any  relation  of  trust 
or  confidence  toward  Angel,  and  was  under 
no  duty  to  sbare  wltb  blm  In  the  fruits  of 
this  purchase.  The  fact  that  Scbenk  secured 
the  property  from  the  bank  for  a  less  price 
than  Angel  had  agreed  to  pay  for  it  cannot 
affect  either  the  legal  or  equitable  rights  of 
tbe  parties  In  this  suit  Angel's  contract 
was  an  entirety.  He  was  In  no  position 
to  acquire  a  part  interest  to  tbe  bank's  title 
nor  an  equity  thereto  without  making  a  full 
payment.  He  was  not  prevented  from  mak- 
ing full  payment  therefor  either  by  tbe  con- 
duct of  tbe  bank  or  tbe  appellant  to  whom 
tbe  bank  sold,  nor  did  tbe  conduct  of  either 
tbe  bank  or  appellant  make  It  impossible  or 
any  more  dlfBcult  for  him  to  acquire  a  per- 
fect title  thereto. 

Tbe  judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  the  trial  court 
to  make  fliidiugs  and  enter  judgment  In  ac- 
cordance with  the  views  herein  expressed. 
Costs  awarded  to  appellant. 

SULLIVAN,  J.,  concurs.  STOCKSLAG- 
ER,  C.  J.,  sat  at  tbe  hearing  but  took  no  part 
In  tbe  decision. 


COLORADO  &.  S.  RY.  CO.  v.  DAVIS. 
(Supreme  Court  of  Colorado.    Dec  4,  1905.) 

Appeal— Bbiif»— Striking  Out. 

Tbe  fact  that  appellant's  brief  contains 
Improper  remarks  regarding  the  judge  who 
tried  the  case  is  not  necessarily  ground  for 
striking  the  brief  from  the  files  and  dismissing 
the  appeal. 

[Ed.  Note.— For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  {  3102.] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver ;  S.  L.  Carpenter,  Judge. 

Controversy  between  tbe  Colorado  & 
Southern  Railway  Company  and  Calvert 
J.  Davis.  From  tbe  Judgment,  the  railway 
company  appeals.  On  motion  to  strike  ap- 
pellant's brief  from  flies  and  dismiss  the  ap- 
peal.   Motion  denied. 

Dines,  Wbltted  &  Dines,  for  appellant 
Tolles  &  Cobbey,  for  appellee. 

PEIR  CURIAM.  Appellee  moves  to  strike 
brief  of  appellant  from  tbe  files  and  dismiss 
tbe  appeal  because  tbe  brief  contains  im- 
proper remarks  with  respect  to  the  Judge 
who  tried  the  case.  Tbe  brief  Is  certainly 
objectionable  in  the  particulars  mentioned 
In  tbe  motion,  but  not  to  such  an  extent  as 
will  justify  tbe  court  In  striking  it  from  the 
files.  A  proper  respect  and  regard  for  the 
trial  Judge  demands  that  counsel  bringing 
causes  here  for  review  should  not  attack  the 
trial  court,  or  criticise  rulings  disrespectfully, 
although  they  may  be  assigned  as  error. 
Diamond,  etc.,  M.  Co.  v.  Faulkner,  17  Cola 
e,  28  Pac.  472. 

The  motion  is  denied. 

Motion  denied. 


FRAZIER  T.  SHOUP. 
(Supreme  Court  of  Colorado.    Dec.  4,  1905.) 

APPEAIi — SUFFICIEMCT    OF    EVIDENCE. 

Findings  will  not  be  disturbed  on  appealr 
there  being  evidence  to  sustain  either  them  or 
opposite  findings,  according  as  the  testimony  for 
the  one  or  the  other  party  was  believed. 

[Ed.  Note. — For  cases  In  point,  see  vol.  3,- 
Cent.  Dig.  Appeal  and  Error,  (  3983.] 

Appeal  from  District  Court,  Chaffee  Coun- 
ty; M.  S.  Bailey,  Judge. 

Action  by  Margaret  Shoup  against  Kate- 
Frazier.  Decree  for  plaintiff.  Defendant 
appeals.    Afilrmed. 

J.  G.  Taylor  and  Wells.  Tbompson  & 
Chiles,  for  appellant.  Scboolfleld  &  Ctaam- 
berlin  and  A.  R.  Miller,  tor  appellee. 

GUNTER,  J.  This  was  an  action  by  ap- 
pellee, Margaret  Shoup,  to  set  aside  a  deed 
made  by  her  to  appellant,  Kate  Frazier.  Af- 
ter a  trial  to  tbe  court,  and  its  findings  for 
appellee,  a  decree  was  entered  granting  tbe 
relief  prayed,  to  review  which  is  this  appeal. 

Tbe  court  found  that  Margaret  Sboup  was 
tbe  owner  in  fee  of  certain  real  estate ;  that 
while  she  Was  such  owner,  appellant,  "be- 
ing tbe  trusted  and  c6ii'fldentlal  friend  and 
bosiness  agent  and  adviser  of"  appellee,  "in 
violation  of  ber  trust,  and  by  fraud  and  un- 
due influence  and  oppression,  did  unjustly 
and  unlawfully  induce"  appellee  "to  execute 
and  diellver  to  her,  appellant,  a  warranty 
deed"  to  said  real  estate;  that  tbe  purpose 
of  appellant  in  procuring  the  deed  was  to 
cheat  and  defraud  appellee ;  that  appellee  at 
tbe  time  she  was  so  fraudulently  Imposed 
upon  by  appellant  "was  old  and  illiterate,  In- 
flrni  in  mind  and  body,  and  mentally  Incapa- 
ble of  Intelligently  attending  to  business  or 
protecting  h«-  financial  interests."  It  is 
urged  by  appellant  that  the  evidence  was  in- 
sufficient to  sustain  such  findings  and  tbe 
consequent  decree. 

It  would  serve  no  useful  purpose  to  set  out 
tbe  evidence  in  detail.  It  must  suffice  to 
say  that  the  evidence  for  the  appellee,  if  cred- 
ited, sustained  tbe  findings  of  tbe  trial  court, 
while  the  evidence  for  appellant,  if  bellved, 
sustained  her  defense  of  a  traverse  of  tbe 
matters  charged  in  the  complaint,  and  by  tbe 
findings  of  tbe  trial  court  declared  to  be  true. 
This  question  of  credibility  was  for  the  trial 
court.  It  bad  advantages  for  passing  upon 
tbe  evidence  this  court  has  not.  Among  the 
aids  it  pcssessed  was  having  before  it  and 
hearing  tbe  testimony  of  tbe  aged  appellee, 
whom  the  lower  court  found  to  be  "infirm 
in  mind  and  body  and  mentally  Incapable  of 
intelllgeutly  attending  to  business  or  pro- 
tecting her  financial  interests."  It  also  heard 
the  testimony  of  the  appellant  to  tbe  entire 
transaction,  and  at  the  conchision  of  tbe  evi- 
dence in  the  case  found  that  "tbe  purpose 
pf  api)ellant  In  procuring  tbe  deed  wns  to 
cheat  aud  defraud  ai)pellee."  There  was  erl-' 
deuce  to  6upi)ort  the  findings   of  tbe  trial 
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court.  By  these  we  are  botind.  The  findings 
Justified  the  decree. 

We  do  not  understand  that  tt  is  seriously 
contended  that  any  error  was  committed 
la  the  disallowance  of  the  counterclaim  of 
appellee.  There  was  no  error,  however,  in 
such  disallowance,  and  the  Judgment  should 
be  affirmed. 

Affirmed. 

The  CHIEF  JUSTICE  and  MAXWELL,  J., 
concur. 


35  Colo.  142 

VAN  BUSKIRK  T.  STATE  BANK  OP 

ROCKY  FORD. 

(Supreme  Court  of  Colorado.    Dec  4,  1905.) 

1.  Bills  and  Notes— Checks— Wbitten  Ao- 
CKPTANCE— Statutes. 

Under  Negotiable  Instrument  Law  (Laws 
1807,  p.  235,  c.  64)  §  126,  defining  a  bill  of  ex- 
change, section  185,  p.  246,  declaring  that  a 
cheob  is  a  bill  of  exchange  drawn  on  a  bank 
and  subject  to  the  law  applicable  to  a  bill  of 
exchange,  section  143,  p.  238,  providing  that  a 
check  need  not  be  presented  for  acceptance, 
and  section  189,  p.  246,  providing  that  a  bank 
is  not  liable  to  the  holder  until  it  accepts  or 
certifies  it,  a  drawee  of  a  check  is  not  liable 
to  the  holder  until  it  accepts  or  promises  to 
pay  it  in  writing. 

[Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Cent.  Dig.  Bills  and  Notes,  H  20,  21.] 

2.  Fbaud— False   Representation— Fahttbe 
OF  Drawee  to  Pay  Check. 

Where  the  only  claim  of  the  holder  of  a 
check  to  recover  from  the  drawee  is  based  on 
the  drawee's  statement,  in  response  to  an  in- 
quiry whether  the  check  was  good,  that  it  was 
good  as  being  in  legal  effect  a  promise  to  pay 
the  check  on  presentment,  and  there  was  no 
pretense  that  the  information  given  was  false, 
but  it  was  conceded  that  it  was  true,  there 
could  be  no  recovery  from  the  drawee  in  an 
action  for  fraud  on  its  failure  to  pay. 

Appeal  from  Otero  County  Court;  Marlon 
P.  Miller,  Judge. 

Action  by  the  State  Bank  of  Rocky  Ford 
against  H.  Van  Buskirk.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

Fred  A.  Sabla  and  R.  I.  Beall  (Calvin  E. 
Reed,  of  counsel),  for  appellant.  O.  G.  Hess, 
for  appellee. 

CAMPBELL,  J.  The  parties  are  doing  a 
separate  banking  business  in  the  same  town. 
A  check  drawn  on  the  appellant  by  one  of 
its  depositors  was  by  the  payee  presented  for 
payment  to  the  appellee.  Appellee  tele- 
phoned to  appellant,  asking  If  the  check  was 
good,  and  was  informed  that  it  was  "good," 
or  "all  right."  Tills  was  the  extent  of  the 
information  given,  and  there  was  no  promise 
by  appellant  that  it  would  accept  or  pay  the 
checlc,  unless  the  information  given  Is  in 
law  that  promise.  Appellee  then  paid  the 
check  upon  the  strength  of  the  foregoing 
reply  to  its  question,  but  otherwise  would 
not  have  cashed  it.  A  few  minutes  there- 
after the  drawer  appeared  before  the  drawee 
(appellant)  and  stopped  payment,  of  which 
appellant  immediately  advised  the  appellee. 


Afterwards,  and  on  tbe  same  day,  when  ap- 
pellee presented  the  check,  duly  indorsed, 
to  appellant  for  payment,  the  latter  refused 
to  pay  It  because  it  had  been  directed  by  its 
depositor  not  to  do  so,  although  at  the  time, 
the  drawer  had,  and  still  has,  with  appellant 
sufficient  funds  for  such  payment.  Thereupon 
this  action  was  brought  by  appellee  against 
appellant  to  recover  the  amount  of  the  check, 
upon  the  {ground  that  appellant  bad  promised 
to  pay  It.  The  trial  court  submitted  the 
case  to  the  Jury,  upon  the  theory  that  tbe 
cause  of  action  stated  in  the  complaint, 
setting  up  the  foregoing  facts,  was  based 
upon  an  implied  parol  promise  to  pay.  The 
verdict  and  Judgment  were  for  the  plaintiff, 
and  the  defendant  appeals. 

The  two  chief  points  relied  upon  by  de- 
fendant below  (appellant  here)  are  (1)  that 
under  onr  negotiable  Instrument  law  passed 
in  1897  (Sess.  Laws  1897,  p.  210,  c.  64)  an 
action  will  not  He  in  favor  of  the  holder  of  a 
check  against  the  drawee,  unless  and  until 
the  same  is  accepted  or  certified  by  the 
drawee,  which  acceptance  or  certification 
must  be  in  writing;  and  (2)  that,  if  a  parol 
acceptance  or  promise  to  pay  is  binding,  no 
such  promise  was  established  by  tbe  evi- 
dence. 

1.  The  courts  of  England  and  America 
have  often  held  that,  at  the  common  law, 
though  many  of  the  rules  and  principles 
applicable  to  bills  of  exchange  apply  to  bank 
checks,  the  two  kinds  of  instruments  are  not 
Identical.  Regardless  of  the  common-law 
rights  of  the  parties  under  tlie  facts  of  this 
case,  we  think  there  can  be  no  doubt  as  to 
the  correctness  of  appellant's  leading  con- 
tention that,  under  our  negotiable  instru- 
ment law,  the  drawee  of  a  check  Is  not  liable 
to  the  holder,  unless  and  until  he  accepts  or 
promises  to  pay  the  same,  and  such  assent 
to  his  liability  must  be  in  writing.  Section 
126  of  our  act  defines  a  bill  of  exchange  as 
"an  unconditional  order  in  writing  addressed 
by  one  person  to  another,  signed  by  the 
person  giving  It,  requiring  the  person  to 
whom  It  is  addressed  to  pay  on  demand  or 
at  a  fixed  or  determinable  future  time,  a 
sum  certain  in  money  to  order  or  to  bearer." 
Section  185  reads:  "A  check  is  a  bill  of 
exchange  drawn  on  a  bank  payable  on 
demand.  Except  as  herein  otherwise  pro- 
vided, the  provisions  of  this  act  applicable  to 
a  bill  of  exchange  payable  on  demand  apply 
to  a  check."  .4t  the  common  law,  a  bill  of 
exchange  payable  on  demand  need  not  be 
presented  for  acceptance.  Indeed,  strictly 
speaking,  there  is  no  such  thing  as  acceptance 
of  a  check  in  the  ordinary  sense  of  the  term; 
yet,  by  consent  of  the  holder,  the  drawee 
bank  may  enter  Into  an  engagement  quite 
similar  to  that  of  acceptance  by  certifying 
the  check  to  be  good,  instead  of  paying  it 
2  Daniel  on  Negotiable  Instruments  (4tb  Ed.) 
i  1601 :  section  143  of  our  act.  A  check  Is  a 
species  of  bill  of  exchange,  viz.,  that  particu- 
lar kind  of  a  bill  which  is  drawn  on  a  bank 
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anri .  payable  on  demand.  Under  our  act,  It 
need  not  be  presented  for  acceptance,  unless 
It  contains  an  express  stipulation  to  that 
effect.    Section  143. 

Before  the  passage  of  our  negotiable  In- 
strument law,  this  court  bad  ruled,  in  accord- 
ance with  the  weight  of  authority,  that  a 
right  of  action  does  not  eslst  in  faror  of  the 
bolder  of  a  check  against  the  drawee  bank 
where  there  has  been  by  the  latter  no  ac- 
ceptance or  promise  to  pay.  Colo,  Nat. 
Bank  v.  Boettcher,  5  Colo.  185,  40  Am.  Rep; 
142,  reaffirmed  in  Boettcher  v.  Colo.  Nat. 
Bank,  15  Colo.  16,  2i  Pac.  582.  Our  statute 
has  expressly  so  enacted.  Section  189.  The 
same  cases,  at  least  tacitly,  recognized  the 
doctrine  that  such  acceptance  or  Implied 
promise  might,  in  the  absence  of  a  statute  to 
the  contrary,  be  proved  by  parol  testimony, 
but  this  doctrine  is  abrogated  by  our  statute 
as  we  proceed  to  show.  According  to  this 
statute,  though  all  bills  of  exchange  are  not 
checks,  yet,  as  a  cheek  is  therein  expressly 
said  to  be  a  bill  of  exchange  drawn  on  a 
bank,  and  payable  on  demand,  erery  check 
is  a  bill;  that  is,  it  is  a  species  of  a  bill. 
So  that,  though  a  check  need  not  be  pre- 
ftented  for  acceptance  in  order  to  render  th* 
parties  thereto  liable,  still,  as  the  check  it- 
self does  not  operate  as  an  assignment  of 
any  part  of  the  fund  to  the  credit  of  the 
drawer  with  the  bank,  and  the  drawee  bank 
is  not  liable  to  the  holder,  unless  and  until 
it  accepts  or  certifies  the  check  (section  189) 
and  as  (section  185),  except  as  in  the  act 
otherwise  provided,  all  of  its  provisions  ap- 
plicable to  a  bill  of  exchange  payable  on  de- 
mand apply  to  a  check,  and  as  no  contrary 
provision  for  the  acceptance  of  or  promise  to 
pay,  a  check  has  been  made,  the  provision 
applicable  to  a  bill  of  exchange  that  accept- 
ance or  certification,  when  made,  must  be  in 
writing,  applies  also  to  a  checlc  There  be- 
ing no  pretense  In  this  case  that  the  promise 
to  pay,  or  certification,  or  acceptance,  of  the 
cheek  sued  upon  was  In  writing,  the  holder 
was  not  entitled  to  sue  the  bank  upon  it. 
There  are  distinctions  between  an  action 
on  a  bill  or  check  as  an  accepted  bill  and  one 
founded  on  a  breach  of  promise  to  accept. 
Boyce  V.  Edwards,  4  Pet.  Ill,  7  L.  Ed.  790 ; 
Henrietta  Nat  Bank  v.  State  Nat.  Bank,  80 
Te.x.  648,  16  S.  W.  321,  20  Am.  St.  Rep.  773. 
But  we  do  not  consider  that  such  distinctions 
are  important  here.  This  action  was  based 
upon  a  parol  promise  to  pay  the  check.  Ac- 
ceptance of  a  bill  at  common  law,  and  under 
our  statute,  Is  merely  the  signification  by  tlie 
drawee  of  his  assent  to  the  order  of  the 
drawer.  The  legal  meaning  of  an  accept- 
ance is  that  the  acceptor  engages  to  pay  the 
instrument  according  to  the  tenor  of  his  ac- 
ceptance. In  other  words,  it  is  a  promise 
to  pay.  Sess.  Laws  1897.  pp.  223.  230.  c.  04, 
§S  62,  132;  1  Daniel  on  Neg.  Inst.  (4th  Ed.) 
{  475.  This  action  is  one  by  a  holder  of  a 
check   against  the   drawee,   bused   upoa   a 


parol  promise  of  the  latter  to  pay,  and  It 
cannot  be  maintained. 

2.  It  Is  well  to  observe  that  this  is  not  an 
action  to  recover  money  lost  by  the  fraud  or 
wrongdoing  of  another,  and  if  such  were  the 
cause  of  action  pleaded — the  evidence  would 
not  support  it.  The  only  claim  made  by 
plaintiff  is  that  the  information  which  the 
appellant  gave  in  response  to  an  inquiry  was, 
in  legal  effect,  a  promise  to  pay  the  check 
when  the  same  was  presented  for  that  pur- 
pose. There  Is  no  pretense  that  the  informa- 
tion given  was  false ;  it  Is  conceded  that  the 
answer  to  plaintiff's  inquiry,  on  which  the 
promise  rests,  was  true ;  hence  there  is  pres- 
ent hare  no  element  of  an  action  ex  delicto. 
In  thus  disposing  of  the  case,  upon  the 
ground  that  a  promise  such  as  here  relied 
upon  must  be  in  writing,  we  are  relieved  of 
the  necessity  of  considering  whether  the 
mere  oral  statement  by  the  drawee  bank  that 
a  check  drawn  upon  It  is  "good"  or  "all 
right,"  gives  rise  to  an  action  In  favor  of  one 
who  parts  with  money  upon  the  faith  of  it 

The  Judgment  should  be  reversed,  and  the 

cause   remanded,    with   instructions   to  the 

trial  court  to  dismiss  the  action. 

Reversed.  - 

..e.   ^ 

GABBERT,  C.  X,  and  STEELE,  J.,  concur. 


36  Colo.  68 
MOTT  V.  SCOTT. 
(Supreme  <?ourt  of  Colorado.    Dec.  4,  1903.) 

1.  Tbespass  —  Pleadinq  — Vabtancc  —  Ba- 
sis OF  Kecoveby. 

Where  a  complamt  for  damages  caused 
by  the  trespass  of  cattle  bases  the  right  of  re- 
covery solely  on  plaintiff's  ownership  of  the 
premises  on  which  the  trespass  was  committed, 
evidence  of  an  assignment  of  the  cause  of  ac- 
tion for  the  trespass  to  plaintiff  from  an  al- 
leged lessee  of  a  portion  of  the  premises  is  in- 
admissible. 

2.  Animaxs  —  Trespasses  —  Liability  of 
Owner. 

An  owner  of  cattle,  who  makes  a  contract 
with  a  tenant  in  po^ession  of  a  ranch  to  pas- 
ture the  cattle,  and  intrusts  the  possession  and 
control  of  the  cattle  to  such  tenant,  is  not  liable 
to  the  owner  of  the  demised  premises  for  the 
act  of  the  tenant  in  wrongfully  turning  the 
cattle  upon  the  land. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
C!ent  Dig.  Animals,  §f  350^o2.] 

Error  to  Weld  County  Court;  John  T. 
Jacobs,  Judge. 

Action  by  Adonlram  J.  Scott  against 
Henry  Mott.  There  was  a  Judgment  In  fa- 
vor of  plaintiff,  and  defendant  brings  error. 
Reversed. 

H.  M.  Minor,  for  plaintiff  in  error.  T.  W. 
Hoyt,  for  defendant  in  error. 

MAXWELL,  J.  Defendant  In  error,  as 
plaintiff  below,  recovered  Judgment  against 
plaintiff  In  error  for  damages  alleged  to 
have  been  sustained  by  reason  of  the  fact 
that  plaintiff  in  error,  without  permission, 
turned  Into  and  upon  a  ranch,  alleged  to 
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have  been  owned  by  and  In  the  possession 
of  defendant  In  error,  a  herd  of  cattle  which 
destroyed  and  damaged  growing  crops,  pas- 
turage, and  hay  land  to  the  amount  sued  for. 
It  appears  from  the  evidence  that,  January 
2,  1809,  Walter  I.  Scott,  by  A.  J.  Scott  (de- 
fendant in  error) ,  his  agent,  leased  the  ranch 
for  a  term  of  one  year  to  one  Miller;  that 
Scott,  the  agent,  became  dissatisfied  with  the 
manner  in  which  Miller  was  conducting 
operations  upon  the  ranch,  and  sought  to 
have  Miller  surrender  or  release  to  him  a  por- 
tion of  the  ranch  comprising  the  meadow, 
hay,  and  pasturage  lands.  As  to  the  terms 
of  this  arrangement  there  is  an  irreconci- 
lable conflict  in  the  testimony  of  Scott  and 
Miller;  Scott  contending  that  Miller  released 
all  the  land,  except  60  acres  which  he  had 
theretofore  seeded  to  wheat;  Miller  contend- 
ing he  only  released  the  right  to  make  the  hay 
crop,  reserving  the  right  to  the  possession 
of  the  ranch  and  the  pasturage  and  meadow 
land. 

It  ig  undisputed  that  Miller  remained  In 
possession  of  the  ranch  until  after  the  acts 
complained  of,  out  of  which  the  damage  Is 
alleged  to  have  arisen. 

Miller  and  Mott,  plaintiff  in  error,  testified 
that  Mott  delivered  the  herd  of  cattle  to 
Miller  to  pasture,  who  turned  the  cattle  In- 
to and  upon  the  land.  This  testimony  is 
undisputed.  At  or  about  the  time  Scott  at- 
tempted to  secure  from  Miller  a  release  of  a 
portion  of  the  ranch  he  (Scott),  by  a  verbal 
lease,  attempted  to  let  the  hay,  meadow,  and 
pasture  lands  to  one  Waddell.  It  is  not  at 
all  clear  from  the  evidence  just  what  this 
arrangement  with  Waddell  was.  There  is 
no  evidence  whatever  in  the  record  to  show 
that  Waddell  took  or  bad  possession  of  the 
premises,  except  so  far  as  necessary  to  ir- 
rigate the  land  and  make  the  hay  crop. 
Prior  to  the  commencement  of  this  suit 
Waddell  assigned  in  writing  to  Scott  all  his 
right,  title,  and  Interest  In  and  to  any  dam- 
ages due  or  to  become  due  him  from  Mott 
(plaintiff  in  error)  on  account  of  matters  al- 
leged in  the  complaint  The  court  found 
that  Scott  had  no  cause  of  action  under  his 
deed,  and  that  the  only  ca»ise  of  action  he 
had  was  by  virtue  of  the  assignment  from 
Waddell.  The  judgment  against  plaintiff  in 
error  was  for  $40,  to  reverse  which  a  writ 
of  error  was  sued  out  of  the  Court  of  Ap- 
peals.   This  Judgment  cannot  be  sustained. 

1.  The  complaint,  which  is  one  count,  al- 
leged "that  at  all  times  herein  mentioned 
plaintiff  was  the  owner  of  a  certain  farm 
In  said  county  and  state  consisting  of  100 
acres  of  land,  etc."  There  is  no  averment  in 
the  complaint  that  plaintiff  claimed  or  relied 
upon  the  assignment  from  Waddell.  Such 
allegation  was  necessary  to  admit  proof 
thereof.  It  is  a  familiar  rule  that  the  allega- 
tions and  proof  must  correspond,  and  that 
the  defendant  is  not  required  to  meet  and 
overcome   evidence   not  responsive   to   the . 


pleading.  Miller  v.  Hallock,  9  Colo.  6SS,  iS 
Pac.  &il;  Tucker  t.  Parks,  7  Colo.  62-68, 
1  Pac.  427. 

Plaintiff  in  error  objected  to  the  admission 
of  evidence  relating  to  the  assignment  upon 
the  ground  that  it  bad  not  been  plead,  and 
also  moved  a  nonsuit  on  tbe  same  gronnd. 
Leave  to  amend  the  complaint  was  not  re- 
quested. There  was  no  waiver  of  the  vari- 
ance. 

2.  The  undisputed  evidence  showed  that 
plaintiff  In  error  did  not  turn  the  cattle  into 
or  upon  the  ranch ;  that  be  made  a  contract 
with  Miller,  the  tenant  in  possession  of  the 
ranch,  to  pasture  the  cattle ;  and  that  Miller, 
as  bailee  of  plaintiff  in  error,  turned  tbe  cat- 
tle upon  tbe  land,  and  that  he  had  possession 
and  control  of  the  cattle.  "The  liability  for 
tbe  trespass  of  animals  arises,  not  from  own- 
ership, but  from  possession,  for  only  the  per- 
eoa  having  possession  of  the  animals  can  ex- 
ercise control  over  ttaem  and  prevent  them 
from  doing  mischief.  It  follows  that  tbe 
owner  of  animals  in  charge  of  an  agistor  Is 
not  liable  for  their  trespasses."  2  Am.  & 
Eng.  Ency.  10,  and  authorities  there  cited; 
Ward  V.  Brown,  64  111.  807, 16  Am.  Rep.  5G1 ; 
Bossell  V.  Cottom,  31  Pa.  525.  The  com- 
plaint having  been  framed  upon  the  theory 
that  defendant  was  liable  for  damages  and  in- 
juries suffered  by  reason  of  the  fact  that 
he  turned  the  cattle  into  and  upon  the  prem- 
ises, there  being  no  evidence  in  tbe  record 
to  sustain  this  position,  under  tbe  rule  last 
above  stated,  the  defendant  was  not  liable 
for  the  damages  occasioned  by  the  cattle. 

Fw  the  reasons  above  stated,  tbe  Judg- 
ment must  be  reversed. 

Reversed. 

Tbe  CHIEF  JUSTICE  and  GUNTER,  J., 
concur. 


35  Colo.  127 

WILLIAMS  et  al.  v.  ELDORA-ENTER- 

PRISE  GOLD  MINING  CO. 
(Supreme  Court  of  Colorado.    Dec.  4,  1905.) 

1.  Mines  and  Minerals — Lease— Option  to 
PuBCHASG — Validity. 

Though  a  mining  lease,  containing  also 
an  option  to  the  lessee  to  purchase,  was  not 
signed  by  the  lessee,  so  that  the  part  relating 
to  the  sale  was  originally  nudum  pactum,  it 
nevertheless  became,  on  payment  of  part  of 
the  purchase  price,  converted  into  an  enforce- 
able contract  of  sale. 

2.  Same— Liens  fob  Labob  and  Matkbialb. 

Where  there  was  no  requirement,  in  a 
contract  of  sale  contained  in  a  mining  lease 
giving  the  lessee  the  option  to  purchase,  that 
the  proposed  purchaser  should  do  any  work  or 
make  any  improvements  on  the  mine,  and  pos- 
session of  the  mine  was  not  given  thei-eunder, 
but  under  the  contract  of  leasing,  at  a  stipu- 
lated rent  in  the  nature  of  a  royalty,  a  Hen 
for  labor  and  material  could  not  be  enforced 
against  the  vendor  on  the  ground  that  the 
labor  and  material  furnished  were  contracted 
for  by  a  vendee  in  possession  under  a  contract 
of  sale  which  required  him  to  make  improve- 
ments. 


Digitized  by  VjOOQ IC 


Colo.) 


WILLIAMS  y.  ELDOBA-ENTEBPBISB    GOLD  MIKINO  CO. 


781 


8.    SAiTE. 

Where  labor  wag  performed  and  materiel 

fnrniahed  to  one  id  possession  of  and  develop- 
ing mining  property,  wlioee  only  relation  to 
the  property,  so  far  as  Concerned  any  require- 
ment of  work  thereon,  was  that  of  a  mere 
lessee,  no  lien  therefor  could  be  enforced 
against  the  owner  of  the  mine. 

Appeal  from  District  Court,  Boulder  Coun- 
ty ;  Christian  A.  Bennett,  Judge. 

Action  by  C.  L.  WiUiauis  and  others  against 
the  Kldora-Enterprise  Gold  Mininj?  Company, 
Impleaded  with  the  Enterprise  Mining,  Mill- 
ing &  Reduction  Company  and  others.  From 
a  Judgment  In  favor  of  defendants,  plaintiffs 
appeal.    Affirmed. 

Giffln  &  Rowland  and  Young  &  Luetbi.  for 
appellants.  Sylvester  S.  Downer,  for  ap- 
pellees. 

CAMPBELL,  J.  Action  to  enforce  a  me- 
chanic's lien  on  mining  property.  The  de- 
fendant reducticm  company  held  a  bond  and 
lease  on  the  defendant  mining  company's 
mine.  The  consideration  for  the  property, 
tinder  the  option  to  pnrchase,  was  the  pay- 
ment of  certain  sums  at  designated  times 
and  one-half  the  expenses  to  be  incurred  in 
procuring  a  patent  Provision  was  made 
for  possession  of  the  mine  under  the  con- 
tract of  leasing,  which  permitted  the  lessee 
to  mine,  remove,  and  sell  ore  therefrom,  and 
eontained  the  usual  clauses  for  mining  in  a 
workmanlike  nmnuer,  keeping  the  mine  in 
safe  condition,  allowing  the  lessor  to  inspect 
the  mine  and  the  lessee's  books,  and  a  for> 
feitnre  for  failure  by  the  lessee  to  keep  its 
covenants  imder  the  lease.  Tlie  lessee  was 
required  to  commence  work  within  three 
days  from  the  date  of  the  contract,  and 
agreed  to  work  two  shifts  continuously,  wltb 
at  least  five  men  on  each  shift,  except  when 
delayed  by  unavoidable  accidents.  There 
was  reserved  as  rent  a  royalty  of  15  per 
cent,  of  the  net  proceeds  of  ore  mined,  and  this 
royalty  formed  no  part  of  the  purchase  price, 
under  the  option.  There  were  clauses  in  the 
writing  providing  that,  upon  default  in  the 
prescribeil  payments  under  the  option  at  the 
times  specified,  or  for  default  in  keeping  the 
covenants  of  the  lease,  the  reduction  company 
forfeited  previous  payments  if  any,  and  al- 
so the  right  of  possession.  The  reduction 
company  made  one  or  more,  but  not  all,  the 
payments  upon  the  purchase  price,  under  the 
option,  and,  by  failing  fully  to  perform,  for- 
feited its  rights  thereunder.  It  took  pos- 
session of  the  mine  und^r  the  lease.  In 
•working  the  property  certain  material  was 
furnished  to,  and  work  and  labor  done  for, 
the  lessee,  for  which  material  and  work  a 
lien  is  sought  to  be  enforced  on  the  Interest 
of  the  lessor  mining  company,  the  owner  of 
the  mine.  The  district  court  held  that  our 
statute  does  not  give  it  as  against  the  owner, 
and  the  lien  claimants  have  brought  the  case 
here  by  appeal. 

The  Instrument  which  evidenced  the  agree- 
ment of  the  parties  is,  in  form,  the  ordinary 
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mining  lease  In  general  use  in  this  state,  with 
an  option  of  purchase.  Though  there  was 
but  one  writing,  it  concerned  two  entirely 
separate  and  independent  transactions,  the 
one  a  lease  with  rent  reserved  as  royalty,  the 
other  an  option  to  l>uy.  The  writing  was  not 
signed  by  the  reduction  company.  That  part 
of  it  relating  to  the  sale  was  originally 
nudum  pactum  but  upon  the  payment  of  the 
whole,  or  part,  of  the  purchase  price,  became 
an  enforceable  contract  of  sale  against  the 
vendor.  In  Wllkins  v.  Abell,  26  Colo.  462, 
58  Pac.  612,  it  was  decided  that  a  mechanic's 
lien  will  not  attach  to  the  interests  of  an 
owner  of  a  mine  for  work  done  or  material 
furnished  In  woridng  or  developing  the  same, 
where  the  work  is  done  or  material  furnished 
at  the  instance  of,  or  nbder  contract  with, 
one  whose  only  Interest  is  that  of  a  lessee. 
The  claimants  here  say  that  this  case  is  not 
controlled  by  that  decision,  but  fails  within 
the  doctrine  declared  in  Shapleigh  v.  Hull, 
21  Oolo.  419,  41  Pac.  IIOS,  and  Colo.  Iron 
Works  ▼.  Taylor  12  Colo.  App.  451,  55  Pac. 
842.  In  these  two  cases  it  was  held  that 
under  a  contract  of  sale  of  real  estate  which 
requires  the  purchaser  to  make  certain  im- 
provements thereon  as  a  part  of  the  con- 
sideration, the  purchaser  becomes  the  agent 
of  the  vendor  for  that  purpose,  and  both 
the  title  of  the  vendor  and  the  vendee  is  sub- 
ject to  a  lien  for  materials  furnished  and 
labor  performed  in  the  a-ectlon  of  such  Im- 
provements by  the  purchaser.  In  the  subse- 
quent case  of  Antlers  Park  R.  M.  Co.  v. 
Cunningham  et  al.,  29  Colo.  284,  68  Pac.  220, 
it  was  sought  to  extend  this  do<%rine  to  a 
lease  of  mining  property,  where,  as  a  part 
consideration  for  its  execution,  the  lessee  was 
required  to  make  permanen  improvements 
and  erect  buildings  on  the  leased  premises. 
It  was  not  necessary  in  the  last-cited  case  to 
decide  whether  the  doctrine  contended  for 
applied,  because  the  evidence  did  not  show 
what  part,  if  any,  of  the  material  furnished 
or  labor  performed  was  furnished  or  done 
in  the  erection  of  the  improvements  con- 
templated. 

The  case  at  bar  does  not  come  within  the 
principles  of  the  Shapleigh  Case,  supra, 
though  we  concede  that  the  option  was,  by 
payments,  converted  into  an  enforceable  con- 
tract of  sale.  There  was  no  requirement  in 
the  contract  of  sale  that  the  proposed  pur- 
chaser should  do  any  work,  or  make  any  im- 
provements, on  the  mine,  nor  was  possession 
of  the  mine  given  thereunder.  The  posses- 
sion of  the  reduction  company  was  under  the 
contract  of  leasing,  and  was  solely  for  the 
purpose  of  working  and  developing  the  mine, 
under  the  lease,  at  a  stipulated  rent  In  the 
nature  of  royalty.  A  lien,  therefore,  does 
not  exist  as  against  the  vendor  owner,  on 
the  ground  that  the  work  and  matwial  were 
contracted  for  by  a  vendee  in  possession  un- 
der a  contract  of  sale  which  required  tilm  to 
make  Improvements.  Nor  can  a  lien  t>e  as- 
serted as  against  the  lessor  owner  on  the 
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ground  that  the  lessee  bere  occnpied  some 
relation  to  the  mine,  with  respect  to  the  work- 
ing of  it,  other  than  that  of  lessee.  The  con- 
tract of  leasing  did  not  call  for  the  erection 
of  any  permanent  Improvements.  Its  only 
requirement  of  the  lessee  in  respect  to  work 
was  that  It  should  begin  development  work 
within  a  certain  time,  and  continuously  em- 
ploy two  shifts  of  five  men  each.  In  the  na- 
ture of  things,  a  lease  of  a  mine  contemplates 
that  the  lessee  must  do,  at  least,  ordinary 
development  work.  A  mine  Is  valuable 
principally,  if  not  wholly,  on  account  of  the 
ore  it  contains,  and  to  extract  the  same  nec- 
essarily requires  work  to  be  done  upon  it. 
The  work  required  here  was  merely  ordinary 
development  work,  which  brings  the  case 
within  the  holding  in  Wilkins  v.  Abell,  supra. 
In  other  words,  the  labor  performed  and  ma- 
terials furnished  by  the  claimants,  for  which 
a  lien  Is  sought,  were  done  for,  and  furnished 
to,  one  who  was  In  possession  and  develop- 
ing the  same,  whose  only  relation  to  the 
property,  so  far  as  concerns  any  requirement 
of  work  thereon,  was  that  of  a  mere  lessee. 
Other  cases  In  line  with  our  conclusion  are 
Maher  v.  Sbnll,  11  Colo.  App.  322,  S2  Pac. 
1115;  Schweliser  v.  Mansfield,  14  Colo.  App. 
236,  59  Pac.  843;  Little  Valeria  M.  &  M.  Co. 
V.  Ingersoll,  14  Colo.  App.  240,  59  Pac.  970. 
In  Couch  V.  Welsh,  24  Utah,  36,  66  Pac.  600, 
an  '.nstrumott  quite  like  that  under  consider- 
ation was  held  to  be  a  lease  with  an  option 
to  purcbase. 

The  judgment  below  is  right,  and  should 
be  affirmed. 

Affirmed. 

GABBERT.  C.  J.  and  STEELE,  J.,  concur. 


FULLER  et  al.  v.  HAGEB, 
(Supreme  Court  of  Oregon.    Dec.  ^,  1905.) 

1.  Statutes  —  Retboactive  Operation  — 
Curative  Acts. 

The  Legislature  may,  unless  prohibited  by 
the  Constitution,  retroRpeotirely  validate  or 
legalize  judicial  or  execution  sales,  although 
the  defects  or  irregularities  therein  are  such 
as  to  render  such  sales  inoperative,  provided 
it  does  not  undertake  to  infuse  life  into  pro- 
ceedings utterly  void  for  want  of  jurisdiction. 

2.  Guardian  and  Ward  —  Sales  bt  Guar- 
dian—Irregularities— Validation. 

The  failure  of  a  guardian,  in  making  a 
sale  of  bis  ward's  land,  to  take  the  oath  pre- 
scribed by  B.  &  C.  Comp.  §§  5602.  5611,  be- 
fore fixing  the  time  and  place  of  sale,  as  re- 
quired by  such  sections,  did  not  affect  the  juris- 
diction of  the  court  to  license  or  confirm  the 
sale,  or  of  the  guardian  to  make  it,  but  was 
an  irregularity  in  a  matter  of  procedure,  which 
the  Legislature  could  and  did  cure  by  Laws 
1800,  p.  04.  §  3,  validating  guardians'  sales 
made  to  purchasers  in  good  faith  and  confirmed 
or  acquiesceil  in  by  the  county  or  probate  court, 
notwithstanding  irregularitites  in  making  or 
conducting  the  same. 

Appeal  from  Circuit  Court,  Morrow  Coun- 
ty;  W.  L.  Bradshaw,  Judge. 

Action  by  Arthur  T.  Fuller  and  another, 
minors,  by  Kate  A.  Foor,  their  next  friend, 


against  James  M.  Hager.  From  a  Jndgment 
in  favor  of  def«idant,  plalntltFs  appeal.  Af- 
firmed. 

A.  M.  Cannon,  for  appellants.  James  A. 
Fee  and  G.  W.  Phelps,  for  appeUeCL 

BEAN,  J.  This  is  an  action  of  ejectment 
to  recover  the  possession  of  certain  real  prop- 
erty in  Morrow  county.  The  only  question 
raised  Is  as  to  the  validity  of  a  guardian's 
sale  of  plaintiffs'  Interest  in  tbe  land.  The 
sale  was  made  December  14,  1889,  by  tbe 
guardian  to  tbe  defendant  at  public  auction. 
In  pursuance  of  a  license  or  order  of  the  coun- 
ty court,  and  the  purchase  was  made  and  the 
purchase  price  paid  to  tbe  guardian  In  good 
faith.  The  sale  was  reported  to  and  regular- 
ly confirmed  by  the  county  court  on  January 
7,  1890,  a  guardian's  deed  made  to  the  pur- 
chaser on  January  lOtb,  and  he  has  ever  since 
been  in  possession  of  the  property.  The  con- 
tention is  that  the  sale  was  Invalid  because 
the  guardian  did  not  take  the  oath  required 
by  law  before  fixing  tbe  time  and  place  of 
sale,  or  at  all  until  four  days  before  tbe  sale. 
Section  5602,  B.  &  a  Comp.,  provides  that 
the  guardian  shall,  "before  fixing  on  the  time 
and  place  of  sale,  take  and  subscribe  an  oath, 
before  the  county  judge  or  some  other  officer 
competent  to  administer  the  same.  In  sub- 
stance as  follows:  That  in  disposing  of  the 
estate  which  he  Is  licensed  to  sell,  be  will 
use  bis  best  judgment  in  fixing  the  time  and 
place  of  sale,  and  that  be  will  exert  bis  ut- 
most endeavors  to  dispose  of  tbe  same  In  such 
manner  as  will  be  most  for  the  advantage  of 
all  persons  interested  therein."  And  sec- 
tion 5011  declares,  "In  case  of  an  action  re- 
lating to  any  estate  sold  by  a  guardian  under 
the  provisions  of  this  chapter.  In  which  tbe 
ward  or  any  person  claiming  under  blm  shall 
contest  tbe  validity  of  the  sale,  the  same 
shall  not  be  avoided  on  account  of  any  ir- 
regularity In  tbe  proceedings:  Provided,  It 
shall  appear  (1)  that  the  guardian  was  li- 
censed to  make  the  sale  by  a  county  court  of 
competent  jurisdiction;  (2)  that  be  gave  a 
bond  that  was  approved  by  tbe  county  judge ; 
(3)  that  he  took  the  oath  prescribed  in  this 
chapter ;  (4)  that  he  gave  notice  of  the  time 
and  place  of  sale  as  prescribed  by  law ;  and 
(5)  that  the  premises  were  sold  accordingly 
at  public  auction,  and  are  held  by  one  wbo 
purchased  them  in  good  faith." 

The  selection  of  the  time  and  place  of  sale 
by  a  guardian  In  advance  of  taking  the  pre- 
scribed oath  is,  under  tbe  decisions  constru- 
ing similar  statutes,  fatal  to  tbe  purchaser's 
title;  Freeman,  Void  Judicial  Sales,  {  22; 
Gager  v.  Henry,  5  Sawy.  237,  9  Fed.  Ca& 
No.  5,172 :  Blackman  v.  Baumann,  22  Wis.  611 ; 
Wilkinson  v.  FIlby,  24  Wis.  441;  Ryder  v. 
Flanders,  30  Mich.  336;  Bachelor  v.  Kerb, 
58  Neb.  122,  78  N.  W.  485,  76  Am.  St  Rep.  70. 
But  the  defect  or  Irregularity  in  the  pro- 
ceedings complained  of  in  this  ca.se  was,  we 
think,  cured,  and  the  sale  validated,  by  a 
subsequent  curative  act  of  htc  Legislature 
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which  provides:  "All  sales  by  *  •  • 
gu.irdiaus  of  their  wards'  real  property  In 
this  state  to  purchasers  for  a  valuable  con- 
sideration, which  has  been  paid  by  such 
purchasers  to  such  guardians  or  their  suc- 
cessors In  good  faith,  and  such  sales  shall  not 
have  been  set  aside  by  the  county  or  probate 
court,  but  shall  have  been  confirmed  or  ac- 
quiesced In  by  such  county  or  probate  court, 
shall  be  sufflcleut  to  sustain  a  *  *  * 
guardian's  deed  to  such  purchaser  for  such 
real  property ;  •  •  •  and  all  Irregular- 
ities In  obtaining  the  order  of  the  court  for 
such  sale,  and  all  Irregularities  in  making 
or  conducting  the  same  by  such  •  •  • 
guardian,  shall  be  disregarded."  Laws  1899, 
p.  64,  i  3. 

It  is  a  well-recognized  rule  of  law  that  the 
Legislature  may,  unless  prohibited  by  the 
Constitution,  validate  or  legalize,  retrospec- 
tively. Judicial  or  execution  sales,  even  though 
the  defects  or  irregularities  therein  are  of 
so  grave  a  character  as  to  render  them  in- 
operative, so  long  as  It  does  not  undertake 
to  infuse  life  Into  proceedings  utterly  void  for 
want  of  Jurisdiction.  Freeman,  Void  Judi- 
cial Sales,  57 ;  Endllch,  Interpretation  of  Stat- 
utes, i  291 ;  Wilkinson  v.  Leland,  2  Pet.  627, 
7  L.  Ed.  542;  Sohier  v.  Mass.  Gen.  Hospital, 
3  Gush.  483 ;  Sanders  v.  Greenstreet,  23  Kan. 
425;  Smith  v.  Callaghan,  66  Iowa,  .552,  24 
N.  W.  50;  Boyce  v.  Sinclair,  3  Bush,  261. 
Mr.  Cooley  says :  "There  is  no  doubt  of  the 
right  of  the  Legislature  to  pass  statutes  which 
reach  back  to  and  change  or  modify  the  effect 
of  prior  transactions,  provided  retrospective 
laws  are  not  forbidden,  eo  nomine,  by  the 
state  Constitution,  and  provided,  further,  that 
no  other  objection  exists  to  them  than  their 
retrospective  character.  •  •  •  The  rule 
applicable  to  cases  of  this  description  is  sub- 
stantially the  following :  If  the  thing  want- 
ing, or  which  failed  to  be  done,  and  which 
constitutes  the  defect  in  the  proceedings,  is 
something  the  necessity  for  which  the  Legisla- 
ture might  have  dispensed  with  by  prior  stat- 
ute, then  it  Is  not  beyond  the  power  of  the  Leg- 
islature to  dispense  with  It  by  subsequent  stat- 
ute. And  if  the  irregularity  consists  in  doing 
some  act,  or  in  the  mode  or  manner  of  doing 
some  act,  which  the  Legislature  might  have 
made  immaterial  by  prior  law.  It  Is  equally 
competent  to  make  the  same  immaterial  by  a 
subsequent  law."  Cooley,  Constitutional  Llm. 
(6th  Ed.)  455-457;  Id.  (7th  Ed.)  529-531. 
See,  also,  Stanley  t.  Smith,  15  Or.  505,  16 
Pac  174;  Grady  v.  Dundon,  30  Or.  333,  47 
Pae.  915 ;  Nottage  v.  Portland,  35  Or.  539,  58 
Pac.  883.  76  Am.  St  Rep.  513. 

Now,  the  taking  by  a  guardian  of  an  oath 
after  obtaining  a  license  for  the  sale  of  his 
ward's  property,  and  before  fixing  the  time 
and  place  of  sale,  was  a  matter  which  the 
Legislature  might  have  dispensed  with  entire- 
ly in  the  first  instance.  It  did  not  affect  the 
Jurisdiction  of  the  court  to  license  or  con- 
fln«  the  sale,  or  the  guardian  to  make  It, 
but  was  merely  a  matter  of  procedure.     It 


was  therefore  within  the  power  of  the  Legis- 
lature to  validate  by  subsequent  act  a  de- 
parture from  the  prescribed  method.  It 
could  have  authorized  the  sale  in  the  first  In- 
stance without  requiring  the  oath,  and  so 
could  render  a  failure  to  take  it  immaterial 
by  subsequent  law.  This  is  the  effect  and 
construction  given  the  curative  act  now  under 
consideration  by  this  court  in  McCulloch  v. 
Estes,  20  Or.  340,  25  Pac.  724.  That  was  au 
action  by  a  ward  to  recover  lands  sold  by  his 
guardian.  The  objection  to  the  valldl^  of 
the  sale  was  that  the  guardian  did  not  give 
"notice  of  the  time  and  place  of  sale  as  pre- 
scribed by  law" — a  matter  made  as  important 
and  essential  by  section  6611  as  the  taking  of 
the  oath.  The  court  said:  "The  case  be- 
fore us  comes  directly  within  the  purview  of 
this  statute,  which  was  Intended  to  obviate 
or  cure  such  defects  or  irregularities  as  is 
sought  to  be  made  available  in  this  action." 
The  curative  act  of  1899  did  not  attempt  to 
amend,  repeal,  or  modify  the  law  governing 
a  sale  by  a  guardian  of  his  ward's  property, 
but  was  intended  to,  and  did,  cure  such  de> 
fects  in  proceedings  already  had  as  did  not  go 
to  the  question  of  Jurisdiction. 

It  follows  that  the  Judgment  most  be  af- 
firmed, and  It  is  80  ordered. 


STEEL  T.  ISLAND  CITY  MERCANTILE  & 
MILLING  CO. 

(Supreme  Court  of  Oregon.    Jan.  2,  1906.) 

1.  cobpobations  —  stock  —  dividends  —  to 
Whom  Payable. 

A  corporation  paying  a  dividend  on  stock 
to  a  person  appearing  on  its  books  as  owner, 
after  it  has  received  notice  tliat  tlie  stock  has 
Ijeen  transferred  to  a  third  person,  is  liable 
to  the  tliird  person  for  the  amount  of  tlie 
dividend,  though  at  the  time  it  declared  the 
dividend  it  had  no  such  notice,  and  though  it 
passed  the  amount  thereof  to  the  credit  of  the 
stockholder  on  its  books. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  §{  569-580.] 

2.  Same— Rights  ov  Stockholder. 

A  corporation  on  declaring  a  dividend  l>e- 
comes  indebted  to  eacli  stockholder  for  his 
share,  and  each  is  in  the  same  position  as  any 
other  creditor  of  the  corporation,  and  may 
enforce  or  assign  bis  demand  in  like  manner. 
[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  §{  562,  569,  593-595.] 

Appeal  from  Circuit  Court,  Union  Coun- 
ty; Robert  Eakln,  Judge. 

Action  by  Cora  Steel  against  the  Island 
City  Mercantile  &  Milling  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

C.  H.  Finn,  for  appellant.  J.  D.  Slater, 
for  respondent. 

BEAN,  C.  J.  This  is  a  suit  by  a  stock- 
holder against  a  corporation  for  an  account- 
ing for  dividends  declared  on  its  capital 
stock.  On  January  15,  1890,  the  defendant 
issued  and  delivered  to  R.  M.  Steel  100 
shares  of  Its  capital  stock;  the  certUcate 
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thereof  provldliig  that  the  shares  "are  on- 
ly transferable  ui>on  the  books  of  the  com- 
pany, subject  to  the  provisions  of  the  by- 
laws, by  Indorsement  hereon  and  surrender 
of  this  certificate."  On  March  16,  1896, 
Steel  sold  and  transferred  the  stock  and 
certificate  to  the  R.  M.  Steel  Company,  and 
on  the  next  day  the  R.  M.  Steel  Company 
transferred  the  same  as  a  pledge  or  collater- 
al security  to  George  A.  Steel.  The  debt  for 
which  the  stock  was  held  by  George  A. 
Steel  as  security  was  not  paid,  and  on  May  2S, 
1901,  the  stock  was  sold  in  pursuance  of  law 
in  foreclosure  of  such  pledge  to  the  plaintiff 
Con  Steel.  None  of  the  transfers  referred 
to  were  made  on  the  books  of  the  company, 
nor  was  the  corporation  advised  thereof  un- 
til June  14,  1901i  when  the  original  certifl- 
eate,  together  with  the  several  transfers 
attached  thereto,  was  delivered  by  the  plain- 
tiff to  the  company  and  a  new  certificate 
issued  to  her  tn  lieu  thereof.  The  proceeds 
of  the  sale  of  the  stock  on  the  foreclosure 
were  not  sufficient  to  satisfy  the  debt  for 
which  It  was  held  as  security  by  George  A. 
Steel,  and  some  time  after  the  sale  and 
prior  to  January  30,  1903,  Steel  assigned  and 
transferred  his  interest  in  all  dividends  de- 
clared by  the  conipany  after  March  17,  1896, 
to  the  plaintiff,  and  in  February  of  that 
year  she  notified  the  defendant  of  such 
transfer  and  demanded  the  payment  by  it 
of  all  dividends  declared  after  the  date  of 
the  assignment  by  the  B.  M.  Steel  Company 
to  Qeorge  A.  Steel,  but  it  refused  to  make 
^nch  payments,  and  hence  this  suit 

The  plaintiff  alleges  that  a  dividend  of  $25 
a  share  was  declared  by  the  corporation  on 
January  27,  1900,  payable,  one-half  on  June 
Ist,  and  the  remainder  on  September  1st  fol- 
lowing, and  that  she  had  reason  to  believe  and 
did  believe  that  since  that  date  other  and 
different  dividends  had  been  declared,  but 
that  the  officers  of  the  corporation  refused 
to  give  her  any  information  thereof,  and  that 
no  payments  of  any  such  dividends  had  been 
made  to  her,  although  lawfully  demanded. 
Upon  the  coming  In  of  the  answer  and 
proofs,  it  was  shown  and  is  admitted  that  a 
dividend  of  $25  a  share  was  declared  in 
January,  1900,  but  that  no  dividends  had 
been  declared  since  that  time.  The  defense 
is  that  the  dividend  declared  in  January, 
1900,  was  paid  by  the  company  to  the  ad- 
ministrator of  the  estate  of  R.  M.  Steel,  la 
Jivbose  name  the  stock  stood  on  Its  book, 
without  notice  or  knowledge  of  the  several 
transfers,  or  of  any  of  them,  and  before  any 
demand  was  made  therefor  by  the  plaintiff 
or  any  <Mie  else.  The  evidence  shows  that 
at  or  about  the  time  the  dividend  was  de- 
clared the  amount  thereof  Was  passed  to 
the  credit  of  R.  M.  Steel's  estate  on  the 
books  of  the  company,  but  the  money  was 
not  actually  paid  to  the  administrator  of  the 
estate  until  June  6^  1903,  after  the  corpora- 
ition  had  been  notified  of  the  purchase  of  the 
«tock  by  the  plaintiff  and  the  assignment  to 


her  of  George  A.  Steel's  right  to  the  divi- 
dends, and  a  demand  for  the  payment  there- 
of had  been  made.    At  the  time  the  dividend 
was  declared  George  A.  Steel  was  the  bold- 
er of  the  stock  as  pledgee  and  had  a  right 
to  receive  it,  notwithstanding  the  certificate 
on  its  face  stated  that  the  shares  were  only 
transferable  on  the  books  of  the  company, 
and  no  such  transfer  had  been  made,  and 
unless  the  defendant  has  paid  the  amount 
of  such  dividend  to  the  representative  of  the 
person  who  appeared  on  its  books  to  be  the 
owner  thereof,  without  notice  of  the  trans- 
fer, his  assignee,  the  plaintiff,  is  entitled  to 
recover  the  same.    22  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  907.     "Where,  for  the  protection  of 
the  corporation.  It  is  expressly  provided  in 
its  certificates  of  stock,"  say  Messrs.  Clark 
and  Marshall,  "that  the  shares  are  not  trans- 
ferable, except  on  the  books  of  the  corpora- 
tion, the  corporation  Is  not  bound  to  look 
beyond  its  books,  assuming  that  they  have 
been   kept  properly,   to  determine  who  is 
entitled  to  dividends,  but  It  may  safely  pay 
them  to  those  persons  who  appear  on  the 
books  to  be  shareholders,  and  it  will  be  pro- 
tected   in    such    payment,    notwithstanding 
transfers  made  before  the  dividend  was  de- 
clared, but  which  had  not  been  entered  up- 
6n  its  books,  and  of  which  It  had  no  notice. 
It  is  otherwise,  however,  if  it  has  notice  of 
the  transfer.    In  such  a  case,  if  it  pays  the 
dividend   to   the   person    appearing   on   its 
books  as  owner,  it  remains  liable  to  the 
transferee,   whether  the  transfer  was  ab- 
solute or  merely  as  collateral,  notwithstand- 
ing his  omission  to  have  the  transfer  re^ 
istered."    2  Clark  &  M.  Priv.  Corp.  p.  1612. 
\nd,  again,  it  is  said  by  the  same  authors 
(page  1611):    "In  the  absence  of  agreement 
to  the  contrary,  a  pledge  of  shares  of  stock 
as  collateral  security  carries  with  It,  as  an 
Incident  of  the  pledgee's  special  ownership, 
the  right  to  receive  dividends  afterwards  de- 
clared, to  be  applied  on  the  debt,  or  held  In 
trust  for  the  pledgor;  and,  if  the  transfer 
has  been  registered  on  the  books  of  the  cor- 
poration, or,  although  not  so  registered,  if 
the  corporation  has  notice  thereof,  it  will  be 
liable  to  the  pledgee  if  it  pays  such  divi- 
dends to  the  pledgor."    To  the  same  effect 
see  Central  National  Bank  v.  Wilder,  32  Neb. 
454.  49  N.  W.  369;  Farmers'  &  Merchants' 
National  Bank  v.  Mosher,  63  Neb.  130,  88 
N.  W.  552;  Clark  v.  Campbell,  23  Utah,  569. 
65  Pac.  406,  54  L.  R.  A.  508,  90  Am.  St.  Rep. 
716.    National  Bank  v.  Wilder,  supra,  was 
much  like  the  case  at  bar.    The  stock  pledg- 
ed had  been  sold  by  the  pledgee  and  the 
proceeds,  applied  on  the  debt,  leaving  a  bal- 
ance unpaid.   The  pledgee  thereafter  brought 
an  action  to  recover  of  the  corporation  a 
dividend  declared  before  the  sale,  and  while 
the  stock  was  held  by  him  in  pledge,  and  it 
was  decided  that  he  was  entitled  to  recover. 
Unless,  therefore,  the  defendant  corpora- 
tion paid  the  dividend  to  the  administrator 
of  the  estate  of  R.  M.  Steel  before  re-:H?iving 
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notice  of  tbe  assignment  and  transfer  to  the 
plalntitr,  she  Is  entitled  to  recover.  Now, 
the  evidence  shows  that  the  dividend  was 
not  paid,  in  fact,  at  the  time  It  was  declared 
or  until  long  after  the  corporation  bad  re- 
ceived  notice  of  the  plaintiff's  ownership  and 
right  thereto.  The  passing  of  the  amount 
thereof  to  the  credit  of  the  stockholder  on 
the  books  of  the  company  was  a  mere  mat- 
ter of  bookkeeping,  and  In  no  sense  amount- 
ed to  a  pajrment  The  payment  of  a  pecun- 
iary obligation  Is  made  by  the  delivery  of 
money  or  something  which  is  accepted  by 
the  creditor  as  equivalent  thereto.  22  Am.  & 
Eng.  Bnc.  Law  (2d  Eid.)  517;  Tolman  v.  Man- 
ufacturers' Insurance  Co.,  1  Cush.  73;  Seals 
V.  Home  Ins.  Co.,  36  N.  Y.  522.  When  the 
dividend  was  declared,  the  defendant  became 
indebted  to  each  stockholder  for  his  share, 
and  each  was  in  the  saine  position  as  any 
other  creditor  of  the  corporation  and  had  a 
right  to  enforce  or  assign  bis  demand  In  like 
manner.  If  the  corporation,  without  notice 
of  the  transfer  or  assignment  of  the  divi- 
dend, had  paid  the  same  to  the  apparent 
holder  of  the  stock,  it  would  be  discharged, 
but  after  such  notice  It  was  bound  to  pay 
the  true  owner. 
.  The  court  below  will  therefore  be  affirmed. 


BOOTHE  V.  rAKMERS'  &  TRADERS' 

NAT.  BANK  OF  LA  GRANDE. 
(Supreme  Court  of  Oregon.    Jan.  2,  I90&) 

1.  Judgment— CoNFOKMiTY  to  Issues. 

In  an  action  to  recover  specific  deposits 
in  a  bank  In  which  there  was  a  counterclaim 
for  certain  payments  made  by  the  bank  on  be- 
half of  the  plaintiff,  where  the  court  found  that 
the  deposits  sued  on  had  been  paid,  bul  that  the 
bank  owed  the  plaintiff  a  certain  sum  on  other 
deposits,  the  action  being  one  at  law,  the  plain- 
tiff was  not  entitled  to  recover  judgment  for  the 
amount  due  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  80, 
Cent.  Dig.  Judgment,  gg  436,  437.] 

2.  TBIAI/^FIN  DINGS   BY    COUBT. 

Findings  by  the  court  outulde  the  issues 
made  by  the  pleadings  are  mere  nullities,  and 
will  not  sustain  a  judgment. 

[iJd.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  H  935-93aj 

Appeal  from  Circuit  Court,  Union  County; 
Robert  Eakin,  Judge. 

Action  by  S.  S.  Soothe  against  the  Farmers' 
&  Traders'  National  Bank  of  La  Grande. 
From  a  Judgment  In  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

Gustave  Anderson,  for  appellant.  R.  J. 
Slater,  for  respondent. 

BEAN,  C.  J.  This  Is  an  action  at  low  to 
recover  a  balance  alleged  to  be  due  the 
plaintiff  on  certain  dejiosits  made  by  him 
with  the  defendant  bank.  The  complaint  al- 
leges: That  the  plaintiff  deposited  with  the 
defendant  on  October  21.  18!»",  $10,350;  on 
October  2Cth,  $2,540;  on  October  28th,  $070; 
on  November  2,  1808,  ^276;  on  November 
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28th,  $4,626.80;  and  on  April  5,  1890,  $1,050. 
That  it  was  understood  and  agreed  between 
them  that  all  deposits  should  bear  5  per  cent. 
Interest  to  November  28,  1898,  and  4  per  cent 
thereafter.  That  no  part  of  the  money  so  de- 
posited by  plaintiff  with  the  defendant,  or  In- 
terest thereon,  has  been  paid,  except  the  sum 
of  $0,014,  and  Judgment  Is  demanded  for  the 
balance.  The  answer  admits  the  receipt  of 
the  several  amounts  by  the  defendant  sub- 
stantially as  alleged  In  the  complaint,  but 
avers  that  a  portion  of  the  money  so  de- 
posited was  repaid  In  cash  to  the  plaintiff  and 
that  certillcates  of  deixisit  were  issued  to  him 
for  the  remainder,  which  certificates  have 
been  paid  and  canceled  by  it.  By  way  of 
counterclaim  it  is  alleged  that  between  the 
18th  of  November,  1897,  and  May  27,  1903, 
divers  sums  of  money  were  deposited  with  the 
defendant  to  the  credit  of  plaintiff  on  open 
account,  subject  to  his  check,  amounting  in 
the  aggregate  to  $12,441.39,  and  that  It  has 
paid  to  him  on  his  checks  and  orders,  interest 
en  overdrafts,  and  in  satisfaction  of  prom- 
issory notes  held  by  defendant  against  him, 
$12,624.23,  leaving  a  balance  doe  it  of  $182.- 
84,  for  which  It  prays  Judgment.  The  r^ly 
denies  the  allegations  of  the  answer,  and 
affirmatively  alleges  that,  if  the  several  Items 
of  deposit  stated  In  the  answer  to  have  been 
made  with  the  defendant  on  plaintiff's  ac- 
count between  Decemb«-  28,  1898,  and  May 
27,  1903,  were  made  as  therein  alleged,  it 
was  without  the  knowledge  of  the  plaintiff, 
and  was  a  part  of  the  original  fund  men- 
tioned in  the  complaint,  and  that,  if  certifi- 
cates of  deposit  were  Issued  by  the  defendant 
for  any  portion  of  such  fund,  such  cer- 
tificates were  left  with  the  defendant  bank, 
and  have  never  been  assigned.  Indorsed,  or 
transferred  by  him,  or  by  any  one  in  his  be- 
half, or  taken  from  the  bank  but  were  retained 
and  used  by  It.  The  cause  was,  by  agreement 
of  the  parties,  tried  by  the  court  without  the 
Intervention  of  a  Jury,  and  the  court  found: 
That  the  several  sums  allied  In  the  com- 
plaint were  deposited  with  the  defendant  on 
plaintiff's  account,  except  the  Item  of  October 
26,  1897,  was  $1,440  in  place  of  $2,540,  as 
stated  in  the  complaint,  and  that  the  Item 
of  October  28th  for  $670  was  the  amount 
of  a  certificate  of  deposit  Issued  by  it  to  plain- 
tiff for  a  part  of  the  $1,440  item.  That  cer- 
tificates of  deposit  were  issued  by  the  bank 
for  the  several  amounts  so  deposited  at  the 
time  the  deposits  were  made,  except  $800 
of  the  deposit  of  October  26,  1897,  which  was 
paid  to  him  in  cash.  That  on  November  28, 
1808,  plaintiff  and  defendant  bad  a  settlement 
and  accounting,  at  which  time  the  plaintiff 
surrendered  to  defendai'^  for  cancellation  the 
several  certificates  of  deposit  held  by  him, 
and  there  was  issued  In  lieu  thereof  one 
certificate  in  favor  of  McDanlels  for  $150, 
another  In  favor  of  J.  W.  Scrlber  for  $10,625, 
and  three  In  favor  of  the  plaintiff  for  $2,000, 
$1,000,  and  $307.30,  respectively.  That  the 
balance  found  due  the  plaintiff  was  applied. 
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in  payment  of  tats  promlseory  notes  to  the 
bank,  except  $119.17,  which  was  placed  to 
the  credit  of  his  general  account  and  subject 
to  check.  That  on  April  7,  1899,  the  defend- 
ant received  for  and  on  account  of  platntilT 
$1,050,  for  which  It  Issued  to  him  a  certificate 
of  deposit  for  $C46.31,  and  applied  the  balance 
by  bis  permission  on  his  notes,  and  the  cer- 
tiflcate  of  deposit  so  issued  to  him  was  paid 
on  July  19,  1S09.  That  on  December  28, 
1898,  plaintiff  deposited  with  the  defendant 
the  two  certificates  issued  to  him  on  that  day 
for  $a,000  and  $307.30,  respectively,  sub- 
sequently drawing  the  amount  thereof  by 
check.  That  the  certificate  for  $2,000,  Issued  j 
to  plaintiff  on  November  28,  1898,  was  left 
by  him  with  J.  W.  Scrlber,  the  cashier  of  the 
bank,  and  on  July  28,  1899,  Scrlber  indorsed 
plaintiff's  name  thereon,  and  the  same  was 
surrendered  to  and  canceled  by  the  bank. 
That  of  the  amount  due  on  such  certificate 
$468.48  was  deposited  with  the  bank  to  plain- 
tiff's credit,  subject  to  his  check,  and,  as  to 
the  remainder,  the  finding  Is:  "Mr.  Scriber 
claims  this  certificate  was  settled  for  with 
Mr.  Boothe  on  January  26,  1900,  but  bow  It 
was  settled  for  does  not  appear,  and,  as 
Boothe  did  not  Indorse  the  certificate,  no 
presumption  can  arise  against  him,  and  the 
bank  should  be  charged  with  the  amount  of 
the  certificate  and  $80  Interest  for  one  year, 
less  the  deposit  of  $468.48,  viz.,  $1.611.!)2.'' 
That  from  November  16,  1808,  to  August  22, 
1904,  the  defendant  received  on  open  account 
for  plaintiff  $11,898.02,  and  between  such 
dates  paid  to  him,  on  bis  checks  and  orders, 
$12,080.86,  from  which  should  be  deducted 
$419.12  for  errors  In  bookkeeping  and  over- 
charges, which  would  leave  a  balance  of 
$2.SG.28  due  plaintiff  on  his  general  account, 
which,  together  with  $1,611.52  above  referred 
to.  would  make  a  total  balance  due  plaintiff 
from  the  defendant  of  $1,847.80. 

A  judgment  was  rendered  in  favor  of  the 
defendant,  notwithstanding  the  finding  that  It 
was  Indebted  to  the  plaintiff  in  the  sum  of 
$1,847.80,  because  the  action  Is  at  law,  and 
defendant  is  not  liable  on  any  of  the  causes 
of  action  set  out  lu  the  complaint.  In  this 
conclusion  we  are  constrained  to  concur. 
This  is  not  a  suit  for  an  accounting,  but  an 
ordinary  action  at  law  to  recover  on  cer- 
tain specified  Items  of  Indebtedness.  The 
plaintiff  is  bound  to  recover,  if  at  all,  upon 
tiie  causes  of  action  alleged,  and  not  ui)on 
some  separate  and  distinct  cause  of  action 
which  may  be  disclosed  by  the  evidence. 
Hammer  v.  Downing,  39  Or.  504,  64  Pac. 
C51,  65  Pac.  17,  990,  67  Pac  30;  Union  St. 
Ky.  Co.  V.  First  Nat  Bank,  42  Or.  600,  72 
Pac.  586,  73  Pac.  341.  And  a  finding  of 
fact  outside  the  Isues  made  by  the  pleadings 
is  a  mere  nullity,  and  will  not  sustain  a  judg- 
ment. Male  V.  Schaut,  41  Or.  425,  69  Pac. 
1.37;  Gamache  v.  South  School  Dlst,  133  Gal. 
145,  65  Pac.  301.  The  plaintiff  sues  for  the 
recovery  of  certain  specified  items  of  In- 
debtedness.   The  findings  show  that  each  and 


every  one  of  them  has  been  paid  and  diwhar- 
ged  by  the  defendant.  In  addition  to  flndiiii; 
upon  the  issues  made  by  the  pleadings,  tlio 
court  made  a  number  of  findings,  presnniabl.v 
based  upon  the  evidence,  from  which  it  would 
appear  that  the  defendant  Is  Indebted  to  the 
plaintiff  upon  a  certificate  of  deposit  issued 
to  him  on  November  28,  1898,  and  on  over- 
charges for  interest  and  the  like;  but  these 
matters  were  entirely  outside  the  issues,  and 
will  not  support  a  judgment  in  this  cause  In 
plaintiff's  favor.  It  follows,  therefore,  that 
the  judgment  as  rendered  must  be  affirmed, 
but  it  will  be  so  framed  as  not  to  bar  any  sub- 
sequent proceeding  instituted  by  the  plaintiff 
to  recover  whatever  may  be  due  him. 


POPE  V.  POPE. 

(Supreme  Court  of  Oregon.    Jan.  2,  1906.) 

Divorce— Alimost— Amount. 

Where  a  decree  of  divorce  was  granted  on 
the  grounds  of  cruelty  and  adultery  by  the  hus- 
band, who  was  the  owner  of  $4,500  worth  of 
personal  property  and  real  estate  worth  $8,000, 
and  pending  the  suit  it  was  stipulated  that  the 
defendant  would  pay  $200  for  the  expenses  of 
the  suit,  and  $20  a  month  during  its  pendency, 
and  the  final  decree  allowed  plaintiff  $1,000  per- 
manent alimony,  but  no  monthly  payments  were 
made  after  the  decree  of  the  trial  court,  on  ap- 
peal the  permanent  alimony  will  be  increased, 
so  as  to  cover  $20  a  month  from  the  date  of 
the  decree  in  the  court  below  till  the  date  of  the 
final  decree  on  appeal. 

Appeal  from  Glrcuit  Court,  Grant  County ; 
Robert  Aiken,  Judge. 

Suit  by  Mary  Agnes  Pope  against  William 
M.  Pope.  From  a  decree  In  favor  of  plaintiff, 
defendant  appeals.    Affirmed. 

M.  D.  Clifford  and  Errett  Hicks,  for  appel- 
lant   A.  D.  Leedy,  for  respondent 

PER  CURIAM.  This  Is  a  suit  for  a  di- 
vorce. The  complaint  charges  cruelty  and 
unhuman  treatment,  and  the  commission  of 
adultery  by  the  defendant.  The  defendant 
Is  the  owner  of  aljout  $4,500  worth  of  person- 
al property,  and  real  estate  of  the  probable 
value  of  $8,000.  Soon  after  the  commence- 
ment of  the  suit  It  was  stipulated  beween 
the  parties  that  the  defendant  would  pay 
$200  to  enable  the  plaintiff  to  prosecute  her 
suit,  and  $20  a  month  during  the  pendency  of 
the  suit  The  $200  was  paid  as  agreed  upon, 
and  the  alimony  until  the  decree  of  the  court 
below  on  January  15,  1905.  Since  that  time 
no  payment  of  alimony  has  been  made.  The 
court  below  granted  a  decree  In  favor  of  the 
plaintiff,  dissolving  the  bonds  of  matrimony 
existing  between  her  and  the  defendant,  and 
gave  her  $1,000  pennanent  alimony  and  an 
undivided  one-third  Interest  In  the  defend- 
ant's real  estate.  From  this  decree,  the  de- 
fendant appeals.  The  question  for  decision 
is  one  of  fact,  and  It  Is  sufficient  that  from 
an  examination  of  the  testimony  we  concur 
with  the  trial  court  in  the  conclusion  reached. 

The  decree  will  therefore  be  affirmed,  but 
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the  amount  of  tbe  permanent  alimony  will 
be  increased,  so  as  to  rarer  $20  a  uionth  from 
ttie  date  of  tbe  decree  iu  tbe  court  below 
until  tbe  final  decree  bere;  tbe  defendant 
to  pay  tbe  costs  of  tbe  appeal,  but  tbe  decree 
of  tbe  court  below  to  stand  as  to  tbe  costs 
in  tbat  court. 


QUACKENBUSH   et    al.   ▼.    ARTESIAN 

LAND  CO.  et  al. 
(Supreme  Coxat  of  Oregon.    Jan.  9,  1906.) 

Mechanics'  Likrs— Liens  of  Subcontbact- 
OB— Agency  of  Contractob  fob  Owneb. 
B.  &  C.  Comp.  §  5(ViO,  which  declares  every 
contractor  and  subcontractor  having  charge  of 
the  construction  of  any  improyement  the  agent 
of  the  owner  for  the  purpose  of  binding  the 
property  with  a  lien  for  the  reasonable  value 
of  materials  furnislied  or  labor  performed  upon 
the  improvement,  does  not  make  the  contractor 
the  owner's  agent  to  determine  the  value  of  the 
materials  furnished  or  labor  performed;  and 
where  a  subcontractor  sues  the  contractor  and 
owner  to  enforce  a  lien,  and  the  owner  puts  in 
issue  the  amount  and  value  of  the  work  per- 
formed by  the  subcontractor  and  the  validity  of 
his  lien,  an  arbitration  agreement  between  the 
subcontractor  and  the  contractor  to  which  the 
owner  is  not  a  party  is  not  binding  on  the 
latter,  but  he  is  entitled  to  a  trial  of  the  issues 
raised  by  him. 

Appeal  from  Circuit  Court,  Malbeur  Coun- 
ty; Geo.  E.  Davis,  JudRe. 

Suit  by  A.  J.  Quackenbusb  and  another 
against  tbe  Artesian  Springs  Water  &  Land 
Company  and  others.  From  a  decree  for 
plaintiffs,  defendant  named  appeals.  Be- 
versed. 

Oliver  O.  Haga,  for  appellant  McCulloch 
&  Norwood,  for  respondents. 

BEAN,  C.  J.  Tbe  defendant  the  Artesian 
Springs  Water  &  Land  Company  is  tbe  owner 
of  a  ditcb  or  canal  and  water  rigbt  in  Malbeur 
county.  In  1902  it  entered  into  a  contract 
with  the  defendants  Hoskins  &  Harklns  for 
tbe  construction  of  sucb  dItcb  or  canal. 
Hoskins  &  Harklns  sublet  a  portion  of  the 
work  to  plalntlfTs,  and,  falling  to  pay  for 
the  work  done  by  them,  plaintiffs  filed  a  Hen 
upon  tbe  ditch  and  water  rigbt,  and  sub- 
sequently brought  this  suit  to  foreclose  it 
In  tbelr  complaint  they  allege  tbat  they 
were  to  receive  a  certain  rate  per  cubic 
yard  for  removing  earth  and  a  certain  rate 
per  cubic  yard  for  removing  material  that 
could  not  be  removed  without  breaking  or 
blasting;  that  they  removed  a  certain  quanti- 
ty of  dirt  and  a  certain  amount  of  other 
material;  tliat  the  aggregate  value  of  the 
work  so  performed  by  them,  according  to  the 
contract  price,  was  $2,788.fi3,  no  part  of 
which  has  been  paid,  except  the  sum  of 
$915.90.  The  defendant  the  Artesian  Springs 
Water  &  Land  Company  and  the  defendants 
Hoskins  &  Harklns  answered  separately. 
Tbe  water  and  land  company  admitted  mak- 
ing a  contract  with  Hoskins  &  Harklns  for 
the  construction  of  the  ditch,  but  put  iu  is- 


sue tbe  amount  and  value  of  the  work  per- 
formed by  the  pluiutiffs,  and  tbe  validity  oC 
tbelr  alleged  lieu.  Iloskius  &  Harklns  admit- 
ted tbat  the  water  and  laud  company  Is  tbe 
owner  of  tbe  ditch  and  water  right  and  that 
they  entered  into  a  contract  with  tbe  plain- 
tiffs to  perform  a  part  of  the  work,  but  put 
In  issue  tbe  amount  of  work  performed  by 
them,  the  price  to  be  paid  therefor,  the  pay- 
m^ts  made,  tbe  amount  due,  and  tbe  valid- 
ity of  tbelr  lien.  Issue  was  joined  on  the 
answers  by  replies,  and  tbe  cause  referred 
for  the  purpose  of  talking  testimony.  Before 
any  testimony  was  taken  a  stipulation  was 
entered  into  between  tbe  plalutiCfs  and  tbe 
defendants  Hoskins  &  Harklns  whereby  it 
was  agreed  that  the  question  in  dispute,  as 
to  the  amount  character,  and  classification  of 
the  work  performed,  should  be  submitted  to 
an  arbitrator,  who  should  by  measurement  on 
the  ground  ascertain  and  estimate  the  cost 
of  the  work  done  by  the  plaintiffs  at  a  cer- 
tain price  agreed  upon  by  tbe  parties;  that 
the  amount  so  found  by  tbe  arbitrator  should 
be  a  final  and  conclusive  determination  of 
the  amount  due  from  tbe  defendants  to 
plaintiffs,  for  which  they  should  have  a  Hen 
upon  the  ditch  and  water  right;  and  that 
such  lien  should  be  foreclosed  and  the  prop- 
erty sold  to  satisfy  tbe  same.  The  report 
of  the  arbitrator  was  unsatisfactory  to  the 
plaintiffs,  and  upon  their  motion  it  was 
amended  by  the  court  and  a  decree  rendei-ed 
in  tlielr  favor,  adjudging  that  they  bad  a 
valid  lien  on  the  ditch  and  water  right  of 
the  water  and  land  company  for  the  amount 
appearing  to  be  due  them  from  the  report 
as  so  amended,  and  foreclosing  the  same. 
From  this  decree  tbe  water  and  land  com- 
pany appeals,  on  the  ground  that  it  was  not 
a  party  to  the  stipulation  and  agreement  for 
arbitration  or  bound  by  the  report  of  the 
arbitrator,  and  tbat  such  report  formed  no 
basis  for  a  decree  for  the  sale  of  Its  property. 
The  decree  against  tbe  water  and  land 
company  was,  in  our  opinion,  erroneous.  It 
is  admittedly  the  owner  of  the  property  or- 
dered to  be  sold  to  satisfy  tbe  plaintiffs' 
claim.  It  had  by  its  answer  put  in  issue  tbe 
amount  and  character  of  the  work  done  by 
the  plaintiffs,  tbe  value  thereof,  and  tbe 
validity  of  plaintiffs'  lien.  Upon  these  ques- 
tions it  had  a  rigbt  to  be  heard,  and  was  not 
bound  by  tbe  stipulation  entered  into  be- 
tween tbe  plaintiffs  and  the  defendants  Hos- 
Idns  &  Harklns.  The  stipulation  on  its  face 
recites  tbat  it  is  entered  into  between  "the 
plaintiffs  by  themselves  and  J.  W.  McCul- 
loch, their  attorney,  and  the  defendants  Hos- 
kins &  Harklns  by  ttiemselves  and  by  Sollss 
and  Bryan,  their  attorneys."  It  does  not  pur- 
port to  have  been  made  on  behalf  of  the 
water  and  land  company,  and  it  was  not 
iMund  thereby,  although  it  was  represented 
in  the  suit  by  tbe  same  attorneys  who  ap- 
peared for  its  codefendants  and  signed  the 
stipulation  as  such.  The  statute  makes 
every  contractor  and  subcontractor  having 
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charge  of  the  constrnctlon  of  any  building, 
wharf,  bridge,  ditch,  etc.,  the  agent  of  the 
owner  for  the  purpose  of  binding  the  prop- 
erty with  a  lien  for  the  reasonable  value  of 
materials  furnished  to  be  used  In  or  labor 
performed  upon  such  Improvement  at  the 
request  of  the  farmer.  B.  &  C.  Conip.  S  5040; 
Fitch  V.  Hewitt,  32  Or.  390,  52  Pac.  192; 
Cooper  Mfg.  Co.  v.  Delahunt,  36  Or.  402, 
51  Pac.  649,  00  Pac.  1.  But  It  does  not  make 
him  an  agent  of  the  owner  with  power  to 
determine  the  value  of  the  materials  fur- 
nished or  labor  performed.  XIpon  this  ques- 
tion the  owner  is  entitled  to  be  heard  when 
It  is  sought  to  enforce  a  lien  against  his 
property. 

For  these  reasons,  the  Judgment  will  be 
reversed,  and  the  cause  remanded  to  the 
court  below  for  such  further  proceedings  as 
may  be  proper,  not  inconsistent  with  tbia 
opinion 


METZ  T.  TIBRNBY. 

(Supreme  Court  of  New  Mexico.    Jan.  31. 
190G.) 

Adjoining  Landowners  —  Injunction  — 
Erection  of  Fence— Malice— Bvidknce. 
The    record    in    this    case    examined,    and 
found  to  contain  no  evidence  of  malice  in  the 
erection  of  a  fence  which  obstructed  the  light 
and  air  from  appellant's  buildinK,  and  conHe- 
quently  no  relief  could  be  granted,  even  under 
appellant's  view  of  the  law. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bernalillo 
County;  before  Justice  Ira  A.  Abbott 

Action  by  Nick  Metz  against  Martin  S. 
Tierney.  Judgment  for  plaintiff  and  defend- 
ant appeals.    Affirmed. 

B.  F.  Adams,  for  appellant  Summers 
Burkliart,  for  appellee. 

PARKER,  J.  This  was  a  bill  for  Injunction 
by  appellant  to  restrain  appellee  from  erect- 
ing a  fence  along  the  line  between  their  ad- 
Joining  property.  Appellant  alleged  that 
such  fence  overlapped  on  his  land  and  was 
of  no  beneficial  use  to  appellee,  but  was  erect- 
ed for  malicious  purposes  and  to  obstruct 
apiiellant's  light  and  air  and  to  be  a  menace 
to  his  building  from  Are  and  other  causes. 
Ap])ellee  answered,  and  denied  that  he  was 
ei-ecting  the  fence  for  malicious  purposes, 
and  averred  that  he  was  erecting  the  same 
for  the  purpose  of  securing  the  privacy  of 
his  own  premises,  where  he  resided  with  his 
family,  from  the  observation  of  the  occupants 
of  the  second  story  of  appellant's  building. 
Appellant  replied  that  the  fence  at  the  height 
It  bad  reached  at  the  time  of  service  of  the 
writ  of  Injunction  prevented  any  occupant 
of  his  building  from  overlooking  appellee's 
yard,  and  that  appellee  proposed  to  erect  the 
same  five  feet  higher,  which  was  unnecessary 
and   was   proposed  to   be   done   maliciously. 

Appellant  proved  the  erection  of  the  fence 
by  the  placing  of  a  frame  of  timbers  on  appel- 


lee's land  and  by  nailing  thereon  planks  com- 
mencing at  a  point  14  feet  from  the  ground 
and  on  a  level  with  the  bottom  of  the  second- 
story  windows  of  appellant's  building  and  ex- 
tending upward  for  a  distance  of  3  feet  and 
7  Inches;  that  the  fence  at  this  point  was 
sufficiently  high  to  obstruct  all  view  of  ap- 
pellee's premises  from  appellant's  building, 
except  a  small  portion  of  the  roof  of  appel- 
lee's bouse;  that  the  prosecution  of  the  work 
to  a  still  greater  height  was  engaged  In  by 
appellee  when  served  with  a  writ  of  injunc- 
tion, to  the  still  greater  obstruction  of  the 
light  and  air  from  appellant's  building;  that 
said  fence  greatly  increased  the  danger  of  fire 
to  appellant's  building.  Appellee  offered  no 
evidence,  and  moved  for  dissolution  of  the 
injunction  and  dismissal  of  the  bill,  which 
was  done.  The  transcript  does  not  contain 
the  testimony  of  the  witnesses,  but  merely  a 
statement  of  the  substance  of  the  same,  agreed 
to  by  both  parties. 

It  Is  not  contended  by  appellant  that  ap- 
pellee did  not  have  the  right  to  protect  his 
own  privacy  by  a  structure  of  the  kind  erect- 
ed. His  clalni  Is,  however,  that  the  fence 
was  about  to  be  erected  to  an  unnecessary 
height  for  that  purpose,  and  be  relies  upon 
that  fact  alone  to  show  malicious  intent  to 
Injure  his  property.  It  Is  to  be  noticed  that 
no  direct  evidence  of  motive  was  submitted. 
The  framework  of  the  fence  was  21  feet  high, 
and  planks  had  been  nailed  to  it,  beginning 
14  feet  from  the  ground,  and  extending  up- 
ward 3  feet  and  7  Indies,  leaving  3  feet  and 
5  Inches  as  the  utmost  additional  height  to 
which  the  fence  could  be  extended,  and 
against  which  appellant  sought  restraint 
It  is  to  the  fact  of  the  lack  of  necessity  of 
this  additional  height  of  the  fence  and  the 
additional  injury  to  his  property  that  ap- 
pellant looks  for  proof  of  bad  motive  oa 
the  part  of  appellee.  Appellee  alleged  In  hla 
answer  that  the  second  story  of  the  build- 
ing was  to  be  used  as  a  rooming  house,  and 
the  allegation  was  not  denied  in  the  r^ly. 
It  may  be  that  a  structure  of  this  kind  might 
under  some  drcumstanoes,  be  so  grossly  un- 
sulted  or  disproportionate  to  the  uses  claimed 
for  It  as  to  amount  to  proof  of  malice,  but  we 
cannot  determine  that  this  one  was  such  a 
structure.  Under  the  facts  we  fail  to  see 
how  malice  has  been  established  by  the  evi- 
dence, and  the  court  below,  in  finding  the 
facts  In  favor  of  the  defendant,  appellee 
here,  found  there  was  none. 

We  understand  the  position  of  appellant 
to  be  that  the  erection  of  a  structure  of  thla 
kind  may  be  restrained  only  when  the  same 
serves  no  useful  purpose,  and  is  with  intent 
to  maliciously  Injure  the  property,  of  anoth- 
er. We  do  not  understand  him  to  claim  that, 
in  the  absence  of  either  one  of  the  foregoing 
characteristics,  a  court  of  equity  will  Inter- 
fere. This  being  so.  It  is  clear  that  he  can 
have  no  relief  in  his  court  and  tliat  the  Judg- 
ment below  was  correct  This  conclnsloa 
renders  it  unnecessary  to  consider  whether 
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In  this  Jnrlsaictlon,  and  In  the  absence  of 
statute,  there  Is  any  right,  under  any  cir- 
cumstances, to  restrain  the  erection  on  one's 
own  property  of  structures  which  cut  off 
light  and  air  from  adjoining  owners.  See  12 
Am.  &  Eng.  Ency.  of  Law  (2d.  Ed.)  1058, 
where  the  cases  are  collected. 

There  being  no  error  In  the  decree  of  the 
court  below,  It  will  be  affirmed;  and  It  Is  so 
ordered. 

MILLS,  C.  J.,  and  POPE,  MANN,  and 
McPIE,  JX,  concur.  ABBOTT,  J.,  having 
tried  the  case  below,  did  not  participate  in 

this  decision. 


CUNNINGHAM  et  al.  v.  FISKE. 

(Supreme  Court  of  New  Mexico.    Jan.  26, 
1900.) 

1.  Kewards— Actions— Pleadings— Amend- 
ment—DisoBETioN  OF  COUBT. 

The  power  of  tlie  district  courts  to  permit 
amendments  of  the  pleadings  is  discretionary, 
except  as  limited  by  statute,  and  ft  was  not  an 
abuse  of  discretion  to  overrule  a  motion  to 
amend  the  complaint  in  the  case  at  bar  under 
the  circumstances  stated  in  the  opinion. 

2.  LijnTATiON    OF   Actions  —  Rewabd  —  Ac- 
tion TO  Recoveb. 

An  allegation  in  the  complaint  that  ttie 
plaintiffs  on  June  1,  1893,  "discovered"  the 
murderers  for  the  "discovery"  of  whom  the  re- 
ward was  offered  which  they  seek  to  recover  in 
this  action,  fixed  the  time  at  which  thdr  cause 
of  action  accrued. 

3.  Same— Reward— Contract  in    Wbitinq.. 

An  offer  of  a  reward,  by  publication,  for  the 
"discovery  of  all  or  any  one  of  the  parties  con- 
cerned in"  a  certain  murder,  becomes  a  valid 
contract  between  the  offerers  and  those  who  ac- 
cept it  by  performance  upon  the  discovery  re- 
quired ;  but  it  does  not  become  a  "contract  in 
writing"  within  the  meaning  of  those  words  in 
section  2915  of  the  Compiled  Laws  of  1897. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Limitation  of  Actions,  §  113.] 

(Syllabus  by  the  Court.) 

Error  to  District  Court,  Santa  F6  County; 
before  Justice  John  R.  McFle. 

Action  by  William  P.  Cunningham  and  oth- 
ers against  Eugene  A.  Flske.  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

A.  B.  Renehan,  for  plaintiffs  In  error.  Eu- 
gene A.  Flake,  pro  se. 

ABBOTT,  J.  This  Is  an  action  In  which 
the  plaintiffs  In  error  seek  to  recover  from 
the  defendant  in  error  a  portion  of  a  reward 
which  he,  with  others,  offered,  through  a 
l^bllsbed  notice,  "for  the  discovery  of  all 
or  any  one  of  the  parties  concerned  In  the 
murder  of  Francisco  Chaves,  In  the  city  of 
Santa  P6,  on  the  night  of  May  29,  1892." 
The  offer  was  made  over  the  names  of  those 
who  joined  In  it,  and  was  of  the  sums  set 
against  their  respective  names.  The  com- 
plaint alleged  that  the  plaintiffs  on  June  1, 
1893,  "discovered"  certain  persons,  "one  or 
all  of  them  to  have  been  the  murderers  of  the 
said  Francisco  Chaves,"  and  that  on  May  29, 


1895,  those  persons  were  tried  and  convicted 
of  said  murder,  and  were  duly  executed 
April  2, 1897.  May  28, 1898,  the  suit  In  ques- 
tion was  begun.  About  five  years  later, 
and  about  a  year  after  the  answer  had  been 
filed,  which,  with  other  defenses,  set  up  the 
statute  of  limitations,  the  plaintiffs  asked 
leave  to  so  amend  their  complaint  that  It 
should  in  effect  allege  the  discovery  on  or 
about  June  1,  1883,  of  "evidence  which  led 
them  to  believe"  certain  persons  were  the 
murderers  of  said  Chaves,  and  that  said 
persons  were  on  May  29,  1895,  determined 
by  verdict  and  Judgment  of  court  to  have 
been  such  munlerers.  The  court  below  le- 
fused  to  permit  amendment  as  requested, 
and  that  refusal  is  claimed  by  the  plaintiffs 
to  have  been  an  abuse  of  the  discretionary 
power  over  amendments,  which  it  is  not 
denied  the  court  had  at  that  stage  of  the 
case. 

We  are  unable  to  perceive  how  the  re- 
fusal to  allow  an  amendment  offered  at  so 
late  a  day,  at  such  a  stage  of  the  proceedings, 
and  for  the  purpose  stated  in  the  motion 
to  amend,  was  an  abuse  of  discretion.  Ob- 
viously, It  was  intended  by  the  proposed 
amendment  to  leave  it  open  to  the  plain- 
tiffs to  claim  that  they  "discovered"  the 
murderers  of  Chaves  only  when  they  were 
convicted  May  28,  1895,  and  thus  carry  for- 
ward the  accruing  of  their  cause  of  action  to 
a  time  within  four  years  of  the  date  when 
they  brought  suit.  But  the  offer  of  the  re- 
ward was  not  for  the  discovery  of  evidence 
or  information  which  should  lead  to  the  con- 
viction of  the  murderers,  but  for  the  dis- 
covery of  the  murderers  themselves.  The 
use  of  such  language  may  have  been  Inad- 
vertent, or  it  may  well  have  been  that  those 
who  offered  the  reward  did  not  wish  to  Im- 
pose a  condition  so  difficult  of  performance 
as  conviction  often  Is.  The  language  of  the 
offer  would  Justify  the  Inference  that  thej 
were  willing  upon  the  "discovery"  of  the 
murderers  of  the  sheriff  of  the  county  to 
assume  the  burden  of  securing  their  punish- 
ment in  some  way.  At  all  events,  a  convic- 
tion was  not,  we  think,  essential  to  accept- 
ance of  and  compliance  with  the  terms  of 
their  offer.  That  the  plaintiffs  had  "dis- 
covered" the  murderers  might  have  been 
proved  without  evidence  of  a  conviction,  and 
even  against  evidence  of  a  failure  to  convict, 
since  that  might  result  from  causes  entirely 
Independent  of  the  fact  that  the  actual  mur- 
derers were  discovered  and  tried.  The  cause 
of  action,  therefore,  accrued  when  the  mur- 
derers were  discovered,  and  that  time  the 
complaint  alleges  was  June  1,  1893. 

The  plaintiffs  further  allege  that  the  offer 
of  the  reward  and  its  acceptance  by  their 
action  made  It  a  contract  in  writing,  so  that 
they  had  the  right  to  bring  suit  at  any  time 
within  six  years  from  the  time  when  the 
cause  of  action  accrued.  That  proposition, 
we  think,  is  not  sustained  by  the  authoMtles, 
and  is  not  sound  In  principle.  The  plaintiffs 
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cite  in  support  of  it,  Ryer  t.  Stockwell,  14 
Cal.  134,  73  Am.  Dec.  634,  whicb  does  adopt 
that  view,  basing  its  decision,  liowever,  on 
cases  which  do  not  sustain  it,  but  only  bold 
that  the  acceptance  of  such  an  offer  by  per- 
formance according  to  its  terms  creates  a 
valid  contract,  which  unquestionably  is  the 
case.  The  opposite,  and,  as  we  bold,  the 
the  true  view  of  the  law,  is  well  expressed  by 
Worden,  J.,  in  Board  of  Commissioners  of 
Marlon  County  y.  Shipley,  77  Ind.  653:  "A 
contract  cannot  be  said  to  be  in  writing 
*  *  *  so  as  to  ran  20  years,  unless  the 
parties  thereto,  as  well  as  its  entire  terms 
and  stipalatlonB,  can  be  gathered  from  the 
instrument  Itself  or  from  some  other  written 
Instrument  referred  to  therein,  without  the 
aid  of  parol  evidence  to  ascertain  either.  If 
parol  evidence  has  to  be  resorted  to  in  order 
to  ascertain  the  parties  to  a  contract  or  its 
terms,  the  reason  for  extending  the  period 
of  limitation  for  20  years  falls;  and,  though 
the  contract  be  partly  in  writing,  yet,  as  it 
rests  partly  in  parol,  the  6-year  period  of 
limitations  applies  as  well  as  if  the  contract 
bad  rested  entirely  in  parol."  That  case, 
which  explicitly  overruled  a  former  deci- 
sion of  the  same  court,  lias  since  been  fol- 
lowed in  that  state  in  several  cases  which 
•re  referred  to  in  Hackleman  v.  Board  of 
Co.  Commissioners,  etc.,  94  Ind.  36.  See, 
also,  Hulbert  v.  Atherton,  59  Iowa,  91,  12  N. 
W.  780;  IxHTlng  t.  City  of  Boston,  T  Mete. 
(Mass.)  412. 
Judgment  of  the  district  court  affirmed. 

MILLS,  O.  J.,  and  PABKER  and  MANN, 

JJ.,  concur.  McFIB,  J.,  having  decided  this 
case,  and  POPK,  J.,  having  been  of  coimsel, 
took  no  part  in  this  decision. 


as  Okl.  E$4> 

LITZ  V.  EXCHANGE  BANK  OF  ALVA 
(Supreme  Court  of  Oklahoma.    Sept.  6,  1005.) 

1.  CnATTEL  MOBTOAOE — LjBN. 

A  mortgage  does  not  convey  title  to  the 
mortgaged  property,  but  only  creates  a  lien 
thereon. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent.  Dig.  Chattel  Mortgages,  f  216.] 

2.  Same— Patuknt. 

A  mortgagor  has  the  right  to  pay  the  in- 
debtedness secured  by  the  mortgage  and  ex- 
tinguish the  lien  at  any  time  l>efore  the  property 
Is  sold  by  the  mortgagee. 

8.  EZECnTORS  AND  ADinNISTSATOBS— Pebsor- 

Ai.  Pbopebtt— Possession. 

Personal  property  of  one  who  dies  intestate 
passes  to  the  heirs  of  such  intestate,  subject 
to  the  control  of  the  probate  court  and  to  the 
possession  of  any  administrator  appointed  by 
the  court  for  the  purjjoses  of  administration. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22. 
Cent.  Dig.  Executors  and  Administrators,  i 
270.] 

4.  Same— DivEKSioN  o»  Assets— Action   bt 
Administkator. 

Where  a  person  or  corporation,  before  the 
granting  of  letters  of  administration,  sells  or 
alienatM  any  of  the  property  of  a  decedent 
whicb  Is  covered  by  a  chattel  mortgage^  he,  or 


it,  is  cfaareeable  therewith,  and  liable  to  as 
action  by  the  administrator  of  the  estate  for 
double  the  value  of  the  pr(H>erty  so  sold  or  alienated. 

(Syllabus  b;  the  Court.) 

Error  from  District  Court.  Woods  0>nnt7; 
before  Justice  J.  L.  Pancoast. 

Action  by  James  R.  Litz,  administrator  of 
John  B.  0>vey,  against  the  Exchange  Bank 
of  Alva.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

On  April  15,  1896,  John  B.  Corey  sxecnted 
and  delivered  his  promissory  note  to  the 
Exchange  Bank  of  Alva  in  the  sum  of  |1,451- 
.40  due  90  days  after  date,  and  to  secure  the 
payment  thereof  executed  a  chattel  mortgage 
to  said  bank  upon  147  head  of  cattle.  On 
May  14,  1805,  said  John  R.  Covey  was  killed. 
On  May  15,  1896,  the  bank  proceeded  to  take 
possession  of  the  cattle  covered  by  said  mort- 
gage. On  the  17th  or  18th  of  May,  1806.  the 
bank  gave  the  statutory  notice  of  the  fore- 
closure of  its  mortgage,  and  on  the  28th  of 
May,  1896,  the  cattle  covered  by  said  mort- 
gage were  sold  to  one  J.  W.  Maxey  for 
$632.10,  being  $4.30  per  head.  On  May  29, 
1895,  there  was  a  special  administrator  ap- 
iwinted  by  the  probate  court  of  Woods  coun- 
ty. The  decedent,  John  B.  0)vey,  died  in- 
testate. This  action  was  instituted  against 
the  Exchange  Bank  of  Alva  by  the  adminis- 
trator of  the  estate  of  John  B.  Covey  to  re- 
cover doable  the  value  of  the  property  sold 
and  alienated  by  the  bank,  the  bolder  of  said 
chattel  mortgage,  after  the  death  of  said 
Covey,  and  before  a  special  or  general  ad- 
ministrator was  appointed.  The  issues  bar- 
ing been  Joined,  the  cause  was  submitted  to 
the  cotirt  without  a  Jtvy  upon  the  following 
agreed  statement  of  facta: 

"Agreed  Statement  of  Facts.  It  is  hereby 
stipulated  and  agreed  by  and  between  the 
parties  to  this  action,  by  their  respective 
attorneys,  that  the  facts  relevant  to  the 
issues  herein  are  as  follows:  That  one  John 
R.  Covey,  of  Woods  county,  Okl.  T.,  did  on 
April  16,  1806,  execute  and  deliver  his  cer- 
tain chattel  mortgage  to  the  Exchange  Bank 
of  Alva,  Okl.,  a  corporation,  upon  117  bead 
of  native  yearling  steers  branded  ^  on 
left  hip,  and  35  head  of  native  yearling 
steers  branded  vV-  oi>  '^'t  side,  to  secure 
the  payment  of  a  promissory  note  of  even 
date  therewith  for  $1,451.40,  due  00  days 
after  date  of  said  note;  and  that  said  note 
was  made  payable  to  the  order  of  said  the 
Exchange  Bank  of  Alva.  That  John  R.  0>v- 
ey  was  then  the  said  owner  of  said  cattle. 
That  afterwards,  on  tbe  14th  day  of  May, 
1805,  the  said  John  R.  Covey  was  killed. 
That  on  the  succeeding  day  the  cattle  were 
scattered,  and  no  person  was  in  charge  of 
them;  and  that  at  that  time  the  conditions 
in  the  neighborhood,  and  in  tbe  locality  In 
which  the  cattle  described  in  said  mortgage 
were  then  being  held,  were  such  as  furnished 
reasonable  grounds  In  the  minds  of  the  offi- 
cers of  the  said  the  Exchange  Bank  of  Alva 
that  its  security  was  liable  to  be,  and  was 
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being,  Impaired,  and  that  there  actually  was 
danger  of  tbe  security  being  Impaired  by  the 
loss  of  the  property,  or  a  part  thereof,  de- 
scribed In  said  mortgage.  That  on  the  said 
t5th  day  of  May,  18i>o,  the  said  Exchange 
Bank  of  Alva  took  charge  of  all  of  said  cattle 
that  could  then  be  found,  and  began  active 
work  to  get  all  of  the  same  together,  and 
and  succeeded  during  the  following  two  weeks 
In  finding  147  head  of  said  cattle.  That  all 
the  said  cattle  were  taken  possession  of  by 
tbe  said  the  Alva  Exchange  Bank  under  and 
by  virtue  of  the  chattel  mortgage  heretofore 
mentioned,  a  copy  of  which  is  attached  to 
the  plaintifTs  petition  and  also  to  defend- 
ant's answer,  each  being  marked  'Exhibit 
A,'  and  that  such  copy  Is  hereby  made  a  part 
of  this  agreed  statement  of  facts  as  fully 
as  If  hereto  attached  and  made  a  part  here- 
of. That  tbe  defendant,  the  Exchange  Bank 
of  Alva,  at  the  time  of  taking  possession  of 
tbe  property  described  herein,  had  a  valid 
and  subsisting  mortgage  thereon,  and  that 
the  amount  of  money  for  which  it  was  given 
to  secure  was  wholly  unpaid;  and,  by  reason 
of  the  conditions  herein  mentioned,  the  said 
defendant,  the  Exchange  Bank  of  Alva,  had 
reasonable  grounds  to  believe,  and  did  believe 
in  good  faith,  that  Its  security  was  impaired 
and  was  In  great  danger  of  depreciation  in  tbe 
loss  and  removal  of  cattle  therein  described, 
unless  It  immediately  took  possession  of  said 
property.  That  afterwards,  on  the  17th  or 
18th  day  of  May,  1895,  tbe  said  defendant, 
the  Exchange  Bank  of  Alva,  gave  notice  by 
posting  notices  of  tbe  sale  of  aald  cattle 
under  said  chattel  mortgage  in  five  public 
places  in  the  county  where  the  property  was 
to  be  sold,  which  said  notices  contained  the 
names  of  the  mortgagor  and  mortgagee,  the 
date  of  the  mortgage,  tbe  nature  of  the  de- 
fault, and  the  amount  claimed  to  be  due 
thereon  at  the  date  of  the  notice,  a  descrip- 
tion of  tlie  mortgaged  property  conforming 
substantially  to  that  contained  In  the  mort- 
gage, the  time  and  place  of  the  sale,  and 
tbe  name  of  the  agent  and  attorney  fore- 
closing such  mortgage,  as  provided  by  the 
laws  of  the  territory  of  Oklahoma  for  the 
foreclosure  of  the  chattel  mortgages  by 
advertisements;  and  that  said  notices  were 
posted,  as  above  set  forth,  10  days  before 
the  time  specified  therein  for  such  sale. 
That  notices  of  the  sale  of  said  cattle  at  pub- 
lic auction  were  posted;  one  on  the  front  and 
north  of  the  United  States  Land  Office  on 
the  public  square  in  Alva,  Okl.  T.;  one  on 
tbe  north  and  west  end  of  Carter's  Uvery 
bam  on  the  east  side  of  the  public  square  in 
Alva;  one  on  the  south  bridge  crossing  Eagle- 
chief,  south  of  Alva;  one  on  the  north  bridge 
crossing  tbe  north  fork  of  E^aglecblef,  south 
of  Alva;  and  one  notice  on  the  front  of  the 
building  used  as  the  post  office  in  the  city 
of  Alva,  Okl.;  and  that  each  of  said  notices 
were  duly  posted  more  than  10  days  prior 
to  tbe  date  of  the  sale  named  therein.  That 
on  the  28th  day  of  May,  1805.  the  147  bead 


of  said  cattle  heretofore  described  were  sold 
at  public  sale  by  George  T.  Parry,  the  duly 
authorized  agent  of  the  defendant,  the  Ex- 
change Bank  of  Alva,  under  and  by  virtue 
of  the  Bald  chattel  mortgage,  to  tbe  highest 
and  best  bidder  therefor,  and  at  the  time 
and  place  mentioned  In  tbe  notices  posted 
of  said  sale.  That  the  said  147  bead  of  cat- 
tle heretofore  mentioned  were  sold  to  <Hie  J. 
W.  Maxey  for  the  sum  of  |4.30  per  head, 
and  for  the  total  sum  of  (632.10,  be  the  said 
J.  W.  Maxey  being  the  highest  and  best 
bidder  therefor;  and  that  the  possession  of 
said  cattle  was  then  and  there  delivered  to 
tbe  purchaser,  and  that  the  cattle  were  im- 
mediately moved  by  the  purchaser  from 
Woods  county,  Okl.  T.,  to  Barber  county, 
Kan.,  and  have  not  since  come  into  posses- 
sion of  the  said  estate  or  its  administrator. 
Ttiat  on  the  29tb  day  of  May,  1895,  there 
was  appointed  by  the  probate  court  of 
Woods  county.  Ok],  T.,  a  special  administra- 
tor for  said  estate,  one  James  R.  Litz,  tbe 
plaintiff  herein,  who  immediately,  on  said 
29tb  day  of  May,  1806,  duly  qualified  as 
such  special  administrator  by  taking  tbe 
oath  of  office  and  giving  the  bond  required 
therefor.  The  said  administrator,  James  R. 
Litz,  did  on  the  29th  day  of  May,  1895,  de- 
mand possession  of  tbe  said  cattle  from  tbe 
said  purchaser,  J.  W.  Maxey,  which  said  de- 
mand was  then  and  there  refused.  That  nei- 
ther the  special  administrator  of  said  es- 
tate nor  the  general  administrator  therefor, 
afterwards  appointed  on  the  27th  day  of 
July,  1895,  ever  received  possession  of  said 
cattle.  That  the  plaintiff  herein,  James  R. 
Litz,  was  and  is  the  duly  appointed  admin- 
istrator of  the  estate  of  John  R.  Covey,  de- 
ceased, and  has  been  such  administrator  at 
all  times  since  the  27th  day  of  July,  1805. 
That  It  Is  further  agreed  that  the  deposition 
of  George  T.  Parry,  now  on  file  in  the  office 
of  the  clerk  of  the  district  court  of  Woods 
county,  may  be  read.  In  so  far  as  It  relates 
to  the  foreclosure  and  sale  of  the  property 
described  in  the  mortgage  from  John  R. 
Covey,  deceased,  to  the  Exchange  Bank  of 
Alva,  and  the  conditions  then  surrounding 
the  property  described  in  said  mortgage,  tbe 
same  as  if  the  statements  therein  made  were 
fully  written  and  embodied  in  this  stipula- 
tion. That  no  administrator  of  said  estate, 
either  special  or  general,  was  appointed 
prior  to  May  20,  1895;  and  that  the  plaintiff 
herein,  James  R.  Litz,  held  his  trust  as  spe- 
cial admlnlBtrator  until  his  appointment  as 
general  administrator  on  July  27,  1895. 
That  the  decedent,  John  E.  Covey,  died  In- 
testate. That  the  value  of  tbe  147  head  of 
cattle  hereinbefore  mentioned  at  the  time 
and  place  where  sold  was  $12  per  head." 

The  court  found  the  issues  in  favor  of  tbe 
defendant,  and  against  the  plaintiff.  Motion 
for  new  trial  was  duly  filed  and  overruled,  and 
exceptions  saved;  and  the  plaintiff  brings 
the  case  here,  on  case-made^  for 
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H.  A.  Noah,  for  plaintiff  in  error.  T.  J. 
Womack  and  Strang  &  Devereux,  for  defend- 
ant In  error. 

HAINER,  J.  (after  stating  the  facts).  The 
question  presented  to  this  court  is  whether 
or  not  the  bolder  of  a  chattel  mortgage,  who 
in  good  faith  deems  himself  insecure,  after 
the  death  of  the  mortgagor,  who  dies  In- 
testate, before  the  debt  is  due,  and  prior  to 
the  appointment  of  an  administrator,  either 
special  or  general,  can  take  possession  of  and 
sell  the  property  covered  by  said  mortgage. 

This  action  is  based  upon  section  1603, 
Wilson's  Rev.  &  Ann.  St.  Okl.  1903,  which  pro- 
vides as  follows :  "If  any  person  before  the 
granting  of  letters  testamentary  or  of  ad- 
ministration, embezzles  or  alienates  any  of 
the  moneys,  goods,  chattels  or  effects  of  a  de- 
cedent, he  is  chargeable  therewith,  and  liable 
to  an  action  by  the  executor  or  adiiiiuls-  , 
trator  of  the  estate,  for  double  the  value  of 
the  property  so  embezzled  or  alienated,  to  be 
recovered  for  the  benefit  of  the  estate."  Sec- 
tion 6894  of  the  same  statutes,  in  regard  to 
the  disposition  of  the  property  of  a  decedent 
who  dies  Intestate,  provides  as  follows: 
"The  property,  both  real  and  personal,  of  one 
who  dies  without  disposing  of  it  by  will, 
passes  to  the  heirs  of  the  intestate,  subject 
to  the  control  of  the  probate  court,  and  to  the 
possession  of  any  administrator  appointed  by 
that  court  for  the  purpose  of  administration." 
Under  the  provisions  of  our  statute,  a  mort- 
gage does  not  convey  title  to  the  property 
mortgaged,  but  only  creates  a  Hen  thereon 
Hence  a  mortgagor  has  the  undoubted  right 
to  pay  the  indebtedness  and  thereby  extin- 
guish the  Hen  at  any  time  before  the  property 
Is  sold  by  the  mortgagee.  One  of  the  objects 
of  the  statutory  notice  of  10  days,  which  is 
required  to  be  given  in  case  the  mortgagee  at- 
tempts to  foreclose  his  mortgage,  is  to  give 
the  mortgagor  an  opportunity  to  pay  the  In- 
debtedness and  thereby  extinguish  the  lien 
upon  the  property.  It  will  thus  be  seen  that, 
under  the  provisions  of  our  statute  in  regard 
to  the  descent  of  property  of  a  decedent  who 
dies  intestate,  the  personal  property,  as  well 
as  the  real  estate,  passes  to  the  heirs  of  the 
Intestate,  subject  to  the  control  of  the  probate 
court,  and  thence  to  the  possession  of  the  ad- 
ministrator appointed  by  the  court,  for  the 
purposes  of  administration.  Hence  the  right 
to  the  possession  of  personal  property  be- 
tween the  time  of  the  death  of  the  Intestate 
and  the  granting  of  letters  of  administration 
is  by  operation  of  law  suspended  and  held  in 
abeyance.  In  11  Am.  &  Enig.  Encyc.  of 
Law  (2d  Ed.)  p.  985,  the  rule  is  thus  stated: 
"The  title  of  an  administrator,  on  the  other 
hand,  is  derived  solely  from  the  court  by 
which  his  letters  are  granted,  and  therefore 
his  title  to  the  decedent's  estate  does  not 
vest  until  the  letters  are  granted."  And  on 
the  following  page.  In  a  note,  this  doctrine 
is  announced :  "Between  the  death  of  the  in- 
testate and  the  granting  of  letters,  the  legal 


title  to  personal  properiy  of  the  Intestate  is 
suspended  and  vested  in  no  one."  See  au- 
thorities there  cited. 

In  the  case  at  bar  the  mortgagee  proceeded 
to  take  possession  of  the  property  covered  by 
the  chattel  mortgage  the  day  following  the 
death  of  the  mortgagor,  who  died  Intestate 
on  the  14tb  day  of  May,  1895,  and  on  the  17th 
day  of  May  the  mortgagee  proceeded  to  ad- 
vertise the  property  for  sale,  and  sold  the 
property  on  the  28th  day  of  May,  1805,  before 
a  special  or  general  administrator  had  beesa  ap- 
pointed, and  before  any  application  for  appoint- 
ment had  been  made.  But,  since  the  property 
of  a  decedent  passed  the  moment  of  his  death 
to  the  bei  rs,  subject  to  the  control  of  the  probate 
court,  the  right  of  the  mortgagee  to  foreclose 
and  sell  the  property  was  suspended  and 
held  in  abeyance  until  a  special  or  general 
administrator  was  appointed  by  the  probate 
coTUt ;  and  any  attempt  to  sell  or  alienate  the 
property  during  that  period  was  a  wrongful 
intermeddling  with  the  property  of  the  Intes- 
tate. 22  Cent  Dig.  8549.  It  is  true  that  by 
the  agreed  statement  of  facts  it  is  admitted 
that  the  mortgagee  "had  reasonable  grounds 
fo  believe,  and  did  believe  In  good  faith,  that 
Its  security  was  Impaired  and  was  In  great 
danger  of  depreciation  ill  the  loss  and  remov- 
al of  cattle  therein  described,  unless  it  Im- 
mediately took  possession  of  said  property." 
But  this  fact  would  not  warrant  tlie  mort- 
gagee In  advertising  and  selling  the  prop- 
erty before  a  special  or  general  adminis- 
trator was  appointed.  Under  the  strict  pro- 
visions of  the  common  law,  any  intermeddling 
with  the  possession  of  the  property,  however 
slight,  was  wrongful,  and  the  person  so  inter- 
meddling was  known  as  an  executor  de  son  tort 
But  this  strict  doctrine  of  the  common  law 
has  been  relaxed  by  modem  authorities,  and 
by  virtue  of  the  statutes  of  most  of  the 
states ;  and  we  think  the  rule  has  been  modi- 
fled  In  this  territory.  A  mortgagee,  If  he  has 
reasonable  grounds  to  apprehend,  and  In  good 
faith  believes,  that  the  security  is  about  to  be 
lost  or  materially  Impaired,  has  a  right  to 
take  possession  of  the  property  for  the  pur- 
pose of  preserving  it,  but  has  no  right  to  sell 
or  alienate  the  same  until  a  special  or  gen- 
eral administrator  has  been  appointed,  whose 
duty  it  is  to  protect  the  interests  and  rights 
of  the  estate.  We  think  the  manifest  pur- 
pose of  the  act  of  the  Legislature,  which  pro- 
vides that  If  any  person,  before  the  granting 
of  letters  testamentary  or  of  administration, 
alienates  any  of  the  moneys,  goods,  chattels, 
or  effects  of  a  decedent,  be  Is  chargeable 
therewith,  and  liable  to  an  action  by  the  exec- 
utor or  administrator  of  the  estate  for 
doable  the  value  of  the  property  so  alien- 
ated, was  to  prohibit  the  doing  of  just  such 
acts  as  are  alleged  to  have  been  com- 
mitted in  this  action.  In  other  words,  from 
the  agreed  statement  of  facts  in  this  case, 
we  think  the  defendant  comes  clearly  within 
the  letter  and  spirit  of  said  act 

We  have  examined  the    doctrine    as   an- 
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nounced  by  the  Supreme  Court  of  Iowa  In  the 
case  of  Cocke  v.  Montgomery,  39  N.  W. 
386,  and  the  other  authorities  cited  by 
counsel  for  defendant  in  error.  In  these 
cases  the  question  under  consideration  was 
whether  or  not  the  claim  should  be  presented 
to  the  administrator  before  the  mortgagee  had 
a  right  to  foreclose  his  mortgage ;  and  it  was 
there  held  that  It  was  not  necessary  to  pre- 
sent the  claim  to  the  administrator,  on  the 
theory  that  the  mortgagor's  contract  did  not 
terminate  with  his  death,  and  that  there  was 
no  provision  of  the  statute  which  required  a 
mortgagee  of  chattels  to  file  his  claim  and 
await  the  slow  process  of  administration  to 
adjust  priorities  and  determine  his  rights; 
and  that  if  the  foreclosure  was  wrongful,  or 
the  debt  had  been  paid,  the  administrator 
had  ample  authority  for  protecting  the  estate 
by  Injunction,  or  other  appropriate  action. 
In  all  these  cases  cited  by  counsel  it  appears 
that  an  administrntor  had  been  appointed, 
and  the  sole  question  was  whether  or  not  It 
was  necessary  to  present  the  claim  to  the  ad- 
ministrator, and  whether  a  person  who  had 
an  Interest  in  tlie  estate  was  a  wrongdoer 
and  Intermeddler  from  the  mere  fact  of  tak- 
ing possession  of  the  property  In  good  faith 
for  the  purpose  of  preserving  the  same.  We 
think  there  is  no  conflict  between  the  author- 
ities cited  and  the  doctrine  announced  here- 
in. Manifestly,  the  contract  of  the  mort- 
gagor does  not  terminate  with  his  death ;  but 
by  operation  of  law  It  is  suspended  and  held  | 
in  abeyance  until  an  administrator  Is  ap-  I 
pointed.  I 

Our  conclusion,  then,  Is  that  the  court  be-  I 
low  erred  in  holding  that,  prior  to  the  ap-  ] 
pointment  of  a  special  or  general  adminis- 
trator, the  mortgagee  had  the  power  and  au- 
thority to  sell  or  alienate  the  property. 

For  the  reasons  herein  stated,  the  judg- 
ment of  the  district  court  is  reversed,  and 
the  cause  remanded  with  directions  to  grant 
a  new  trial. 

PANCOAST,  J.,  who  presided  In  the  court 
below,  not  sitting.  AH  the  other  Justices 
concurring. 


NATIONAL  CASn  REGISTER  CO.  r. 
PAULSON. 

(Supreme  Court  of  Oklahoma.    Sept  7,  1905.) 

Sales  —  Conditional   Sales— Recokd— For- 
eign Contract. 

\yiiere  propprty  in  the  bands  of  a  vendee. 
the  title  to  which  is  in  a  vendor  by  reason  of 
a  conditional  sale  in  the  state  of  Arkansan.  is 
removed  to  the  territory  of  Oklahoma,  the  ven- 
dor coQ.switing  to  the  retention  in  Oklahoma 
by  the  vendee  of  such  property,  and  the  con- 
ditional sale  notes  are  so  changed  as  to  make 
them  Oklahoma  obligations,  payable  in  Okla- 
homa, such  transaction  brings  the  property  and 
rights  of  the  parties  within  and  under  the 
jurisdiction  of  the  laws  of  Oklahoma,  and  a 
failure  on  the  part  of  the  vendor  to  record 
hia  reservation  of  title  in  Oklahoma,   as  m- 


quired  by  its  laws,  bars  him  from  a  recovery 
thereof  in  the  hands  of  an  innocent  purchaser 
for  value. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Canadian  Coun- 
ty; before  Justice  C.  F.  Irwin. 

Action  by  the  National  Cash  Register  Com- 
pany against  Hans  Paulson.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

This  Is  an  action  of  replevin  commenced 
in  the  probate  court  of  Canadian  county  to 
recover  a  cash  register  valued  at  $150,  the 
petition  therein  reading  as  follows:  "Plain- 
tiff alleges:  That  at  all  times  hereinafter 
mentioned  It  was  a  corporation  duly  organ- 
ized and  existing  under  the  laws  of  the  state 
of  Ohio.  That  It  has  a  special  ownership  In 
and  Is  entitled  to  the  Immediate  possession 
of  the  following  described  personal  property, 
to  wit:  One  No.  47  total  adding  national 
cash  register  (239,791),  name  place  "Thomas 
Sanders,'  of  the  value  of  one  hundred  fifty 
($150.00)  dollars.  That  plaintiff's  special 
ownership  consists  in  that  on  the  Ist  day 
of  July,  1901,  In  Little  Rock,  Arkansas, 
plaintiff  sold  and  delivered  to  the  said  Thom- 
as Sanders  at  bis  special  instance  and  re- 
quest the  above  named  and  described  CMh 
register  for  the  sum  of  one  hundred  seventy- 
five  ($175.00)  dollars,  under  a  condtlonal  sale 
whereby  the  plaintiff  retained  the  title  until 
the  purchase  price  should  be  paid  in  full. 
That  thereafter  and  before  said  purchase 
price  was  paid,  the  said  Thomas  Sanders, 
without  the  knowledge  or  consent  of  plaintiff. 
wrongfully  took  the  said  cash  register  out 
of  the  state  of  Arkansas,  and  brought  the 
same  to  El  Reno  in  Canadian  county,  Okla- 
homa, and  before  plaintiff  knew  the  same  bad 
been  removed  from  the  state  of  Arkansas, 
wrongfully  disposed  of  the  same.  That  un- 
der the  laws  of  the  state  of  Arkansas  a  con- 
ditional sale  of  personal  property,  wherein 
title  is  retained  by  the  seller,  is  valid  not 
only  between  the  parties  thereto,  but  as  to 
Innocent  purchasers  as  well;  and  the  laws  of 
the  state  of  Arkansas  at  the  time  this  con- 
tract was  made  did  not  require  that  the  con- 
tract itself,  or  a  copy  thereof,  should  be  re- 
corded in  any  of  the  public  offices  thereof, 
and  such  continued  to  be  the  law  to  the 
time  of  the  bringing  of  this  action.  That 
there  is  due  plaintiff  on  said  register  the  sum 
of  eighty-five  dollars  ($85.00).  The  defend- 
ant herein  has  purchased  the  same  from 
Thomas  Sanders,  or  bis  vendees,  and  that 
though  demanded  has  refused  and  still  re- 
fuses to  surrender  the  said  cash  register,  and 
unlawfully  detains  the  same  from  plaintiff, 
from  the  15th  day  of  September,  1002,  to  bis 
damage  $2,5.00.  Wherefore  plaintiff  prays 
judgment  against  the  defendant  that  the  de- 
fendant do  return  to  plaintiff  the  said  cash 
register  so  unlawfully  detained  and  for  the 
sum  of  $25.00,  his  damages  as  aforesaid,  and 
costs  of  this  action.". _,Qnie  ^rit  was  issued 
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as  prayed  for,  and  upon  service  of  the  same 
defendant  gave  a  redelivery  bond  and  retain- 
ed possession  of  the  property,  and  thereafter 
In  due  time  filed  his  answer  In  said  cause, 
which,  omitting  caption,  is  as  follows: 
"Comes  now  the  defendant  in  tlie  above-en- 
titled cause  and  answering  plaintiff's  petition 
on  file  herein  says:  Defendant  admits  the 
corporate  existence  of  plaintiflf  as  alleged. 
Defendant  further  admits  the  execution  and 
delivery  of  the  contract  and  notes  referred 
to  in  said  petition.  Defendant  denies  each 
and  every  allegation  of  plaintiff's  said  pe- 
tition not  hereinbefore  specifically  admitted." 
The  cause  was  tried  to  the  court  without  a 
Jury,  and  that  court  rendered  and  entered 
judgment  therein  in  favor  of  the  defendant 
and  against  the  plaintiff,  for  the  costs  there- 
in. Thereupon  the  plaintiff  in  due  time  ap- 
pealed said  cause  to  the  district  court  of  said 
county,  where,  at  the  February,  1904,  term 
of  said  court  the  cause  again  came  regularly 
on  for  trial.  A  Jury  was  waived,  and  the 
cause  was  presmted  to  the  court  below  mpon 
the  following  stipulated  facts :  "It  Is  hereby 
stipulated  and  agreed  by  and  between  Blake 
and  Blake,  attorneys  for  plaintiff  herein,  and 
Forrest  and  Smith,  attorneys  for  defendant 
herein:  That  the  above  numbered  and  en- 
titled cause  be  submitted  for  the  considera- 
tion and  judgment  of  the  court,  upon  the  fol- 
lowing agreed  statement  of  facts :  That  the 
cash  register  In  question,  No.  239,791,  was 
purchased  from  plaintiff  herein  by  Thomas 
Sanders  at  Little  Rock,  Arkansas,  on  July 
1,  1901,  for  the  agreed  price  of  one  hundred 
and  seventy-five  dollars  ($7.5.00).  That  San- 
ders paid  thirty  dollars  ($30.00)  cash  and  ex- 
ecuted notes  payable  every  thirty  days  for 
twenty  dollars  ($20.00)  each,  tor  the  balance 
of  said  purchase  price,  and  signed  a  condi- 
tional sale  contract  whereby  the  title  to  said 
cash  register  was  reserved  in  the  vendor  un- 
til the  purchase  price  was  paid  in  full.  That 
It  was  contracted  and  agreed  in  writing  by 
and  between  plaintiff  herein  and  Thomas 
Sanders  that  said  register  was  to  be  placed 
and  used  on  the  front  counter  of  Sanders' 
restaurant  in  the  city  of  Little  Rock,  Arkan- 
sas. That  a  part  of  said  price  and  notes 
were  paid  to  plaintiff  while  Thomas  Sanders 
remained  in  Little  Bock,  Arkansas.  That 
without  the  knowledge  or  consent  of  plaintiff 
herein,  Thomas  Sanders  removed  the  said 
cash  register  from  Little  Rock,  Arkansas,  to 
E!  Reno,  Oklahoma.  That  after  the  removal 
of  said  cash  register  to  El  Reno,  Oklahoma, 
plaintiff  learned  of  its  removal  to  El  Reno, 
Oklahoma,  and  consented  that  the  same  might 
be  retained  by  Sanders  and  used  in  his  place 
of  business  in  El  Reno,  Oklahoma,  and  chan- 
ged the  place  of  making  said  notes  from 
Little  Bock  to  El  Reno,  Okl.  Ter.;  and  there- 
after plaintiff  collected  from  said  Sanders 
one  of  the  above-mentioned  notes  for  the  pur- 
chase price  of  said  register,  at  El  Reno,  Okl. 
Ter.  That  Frank  Shull  was  employed  by 
Thomas  Sanders  as  bartender  ia  Sandei-s' 


saloon  in  El  Reno,  Oklahoma,  and  knew  San- 
ders paid  twenty  dollars  ($20.00)  to  the  agent 
of  plaintiff  for  said  cash  register.  That  said 
Frank  Shull  did  not  know  that  there  was  an 
unpaid  balance  due  on  said  i)urebase  price,  but 
believed  the  representations  of  Sanders  that 
the  National  Cash  Begister  Company  had  been 
paid  in  full  and  that  his  title  to  said 
register  was  clear.  That  Shull,  before  pur- 
chasing said  register  from  Sanders.  exaniUuHl 
the  records  in  the  office  of  the  register  of 
deeds  of  Canadian  countj',  Oklahoma,  for 
the  purpose  of  ascertaining  if  any  condition- 
al sale  contract  or  other  evidence  of  title 
or  equities  or  Incumbrances  were  recorded 
against  said  cash  register,  and  found  nothing 
against  said  register  on  the  records  of  Cana- 
dian county.  That  said  Frank  Sbuli  thereaf- 
ter purchased  said  cash  register  from  said 
Thomas  Sanders  for  a  valuable  consideration 
and  without  any  knowledge  of  plaintiff's  in- 
terest therein.  That  no  further  payments 
were  ever  made  to  the  plaintiff  herein  by 
Thomas  Sanders  or  his  vendee.  That  short- 
ly afterwards  said  Frank  Shull  sold  said 
cash  register  to  the  defendant  herein  for  a 
valuable  consideration,  and  this  defendant 
had  no  knowledge  whatever  of  the  claim  or 
demand  of  the  plaintiff  In  said  register. 
That  said  conditional  sale  contract  between 
plaintiff  and  Sanders  was  never  recorded  in 
Canadian  county,  Oklahoma  Territory,  by 
plaintiff  after  learning  of  the  removal  of  said 
cash  register  from  Little  Bock,  Ark.,  to  EI 
Bene,  or  at  any  time  whatsoever.  That  there 
is  a  balance  due  this  plaintiff  on  the  pur- 
chase price  of  said  cash  register  of  eighty- 
five  dollars  ($85.00),  and  was  at  the  date  of 
the  sale  by  Sanders  to  Shull,  evidenced  by 
four  promissory  notes  signed  by  Thomas  San- 
ders and  dated,  Little  Bock,  Ark.,  July  1, 
UX)1.  That  prior  to  the  commencement  of 
this  action,  the  said  four  notes  and  condition- 
al sale  contract  were  duly  presented  to  Frank 
Shull,  the  vendee  of  Tlionias  Sanders,  and 
payment  demanded  or  the  return  of  the  cash 
register.  That  payment  of  the  same  or  the 
return  of  cash  register  were  refused  bj'  said 
Prank  Shull.  That  after  the  sale  of  said 
cash  register  to  Hans  PauLson  the  defendant 
by  Frank  Shull,  the  duly  authorized  agent  of 
plaintiff,  presented  said  notes  and  condition- 
al sale  contract  to  Hans  Paulson  and  de- 
manded payment  of  the  notes  or  the  return 
of  the  cash  register,  which  payment  and 
demand  for  the  cash  register  were  by  Paul- 
son refused.  That  the  value  of  said  register 
at  the  commencement  of  this  action  was  one 
hundred  fifty  dollars  ($ir«0.00).  That  after 
demand  and  refusal  this  plaintiff  rc))levied 
said  National  cash  register  from  the  defend- 
ant by  virtue  of  title  reserved  in  said  condi- 
tional contract.  That,  when  defendant  was 
served  with  writ  of  replevin  In  said  action, 
he  gave  a  redelivery  l)ond  to  the  sheriff  of 
this  county  and  retained  possession  of  said 
cash  register.  That  the  trial  was  had  in 
said  action  of  replevin  in  probate  court  of 
Digitized  by  VjOOQ  IC 
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Canadian  connty,  Oklahoma.  Evidence  was 
submitted  by  both  parties  and  the  Judgment 
of  the  court  was  'that  the  defendant  have 
judgment  adjudging  him  to  have  title  to  the 
ca.sh  register  sought  to  be  recovered  by  the 
plaintiff  in  this  action  and  for  costs  herein 
taxed  at  $13.40.'  That  thereafter  said  action 
was  brought  to  the  district  court  on  appeal 
by  plaintiff  from  the  Judgment  of  said  pro- 
bate court" 

Thereafter  the  court  rendered  and  enter- 
ed Judgment  therein  as  follows,  to  wit: 
"Kow  on  this  11th  day  of  April,  1904,  the 
same  being  one  of  the  regular  Judicial  days  of 
the  February  adjourned  term,  1904,  the  aboye- 
entltled  cause  came  on  for  trial,  the  court 
having  taken  the  same  under  advisement  on 
the  agreed  statement  of  facts  and  briefs  of 
counsel,  the  court  having  fully  considered  the 
same  finds  for  the  defendant,  that  he  was 
entitled  to  the  possession  of  the  said  cash 
register  at  the  time  of  the  institution  of 
this  action,  October  17,  1902,  and  that  the 
plaintiff  pay  the  cost  of  this  action  taxed  at 
dollars."  Prom  the  foregoing  Judg- 
ment of  the  district  court  the  case  comes  to 
this  court  upon  error. 

C.  O.  Blake  and  E.  B.  Blake,  for  plain- 
tiff in  error.  R.  B.  Forrest,  for  defendant 
in  error. 

GILLETTE,  3.  (after  stating  the  facts). 
It  is  manifest  from  the  foregoing  record  that 
but  a  single  question  is  presented  to  this 
court  for  determination,  viz.:  Are  the  rights 
of  the  parties  to  this  controversy  to  be  gov- 
erned and  determined  by  the  law  of  the  ter- 
ritory of  Oklahoma  or  by  that  of  the  state 
of  Arkansas?  Under  the  statement  of  facts 
above  set  out  there  can  be  no  question  but 
that  this  was  originally  an  Arkansas  con- 
tract, made  and  to  be  performed  in  the  state 
of  Arkansas.  In  Clark  on  Contracts,  p. 
610  et  seq.,  it  Is  said:  "A  contract  may  be 
discharged  by  the  substitution  of  a  new  con- 
tract"; and  this  results  "where  new  terms 
are  agreed  upon,  In  which  case  a  new  con- 
tract results,  consisting  of  the  new  terms 
and  of  the  terms  of  the  old  contract  which 
are  consistent  with  them."  Upon  the  re- 
moval of  the  property  in  question  to  El 
Reno,  Okl.  Ter.,  a  new  arrangement  was  en- 
tered into  l>etween  the  parties,  which  Is 
evidenced  in  the  statement  of  facts  in  the 
following  words:  "That  after  removal  of 
said  cash  register  from  Little  Rock,  Arkan- 
sas, to  El  Reno,  Oklahoma,  plaintiff  learned 
of  Its  removal  to  El  Reno,  and  consented  that 
the  same  might  be  retained  by  Sanders  and 
used  In  his  place  of  business  In  El  Reno, 
Oklahoma,  and  changed  the  place  of  making 
said  notes  from  Little  Rock  to  El  Reno, 
O.  T.;  and  thereafter  plaintiff  collected  from 
said  Sanders  one  of  the  above-mentioned 
notes  for  the  purchase  price  of  said  register, 
at  El  Reno,  O.  T.  If  this  language  means 
anything  it  means  that  the  notes  then  re- 


maining unpaid  were  made  at  El  Reno  to  be 
paid  at  El  Reno,  O.  T,  Plaintiff  in  error  ad- 
mits this  in  his  brief,  but  urges  that  there  was 
a  contract  left  back  at  Little  Rock,  Ark., 
which  was  not  affected  by  this  change  in  the 
place  of  making  the  notes.  If  this  contention 
be  conceded,  we  do  not  perceive  how  the  situ- 
ation is  altered  or  the  plaintiff  benefited 
thereby.  At  the  utmost  this  would  only 
show  a  contract  made  in  Arkansas  to  be 
performed  In  Oklahoma,  which  under  our 
own  statute  would  be  an  Oklahoma  contract 
Wilson's  Rev.  &  Ann.  St.  1003,  vol.  1,  p.  315,  f 
797.  But  we  are  not  inclined  to  consider 
that  there  was  any  contract  left  In  Arkansas 
not  affected  by  the  new  agreement  In  ref- 
erence to  the  notes.  There  was  but  one  con- 
tract, and  the  terms  of  that  were  printed 
upon  and  made  a  part  of  the  notes  which 
were  made  at  EI  Reno  to  be  paid  at  El  Reno. 
Clearly  so  far  as  the  notes  were  concerned 
or  any  contract  connected  with  them  at 
the  time  of  bringing  this  action.  It  was  an 
Oklahoma  transaction  and  governed  by  the 
provisions  of  our  statute,  viz.:  "That  any 
and  all  instruments  in  writing,  or  promissory 
notes  now  in  existence  or  hereafter  executed, 
evidencing  the  conditional  sale  of  personal 
property,  and  that  retains  the  title  to  the 
same  in  the  vendor  until  the  purchase  price 
Is  paid  in  full,  shall  be  void  as  against  in- 
nocent purchaser,  or  the  creditors  of  the 
vendee,  unless  the  original  instrument,  or 
a  true  copy  thereof,  shall  have  been  deposited 
in  the  office  of  the  register  of  deeds  In  and 
for  the  county  wherein  the  property  shall  be 
kept,  and  when  so  deposited,  shall  be  sub- 
ject to  the  law  applicable  to  the  filing  of 
chattel  mortgages;  and  any  conditional  ver- 
bal sale  of  personal  property,  reserving  to 
the  vendor  any  title  In  the  property  sold, 
shall  be  void  as  to  creditors  and  innocent 
purchasers  for  value."  Wilson's  Rev.  &  Ann. 
St.  1003,  I  4179. 

Had  this  statute  been  heeded,  this  action 
would  never  have  arisen.  The  case  of  the 
Greenville  National  Bank  v.  Evans-Suyder 
Buel  Co.,  eO  Pac.  249,  is  not  applicable  to 
the  facts  In  this  case  nor  are  the  views  here- 
in expressed  In  conflict  with  that  case.  The 
note  was  then  an  Arkansas  contract  pure 
and  simple,  and  under  the  comity  of  states 
would  have  been  enforced  In  this  territory. 
But  when  It  entered  Into  the  new  arrange- 
ment at  El  Reno,  O.  T.,  and  changed  the  place 
of  making  and  place  of  payment  of  the  notes, 
it  thereby  substituted  the  new  contract  iu 
place  of  the  old  one,  and  thereafter  the  trans- 
action was  as  purely  an  Oklahoma  contract, 
as  if  there  had  never  been  any  other.  For 
the  same  reason,  the  case  of  Bennett  Bros. 
V.  Tam,  62  Pac.  708,  a  Montana  case  cited 
by  plaintiff,  is  not  applicable  to  the  facts 
as  stipulated  in  this  case. 

We  find  no  error  In  the  record,  and  the 
Judgment  of  the  court  below  will  be  affirmed. 
All  the  Justices  concurring,  except  IRWIN, 

J.,  who  tried  the  case  below,  not  sUttogr ,  ^ 
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LINDERMAN  r.  NOLAN. 
(Supreme  Court  of  Oklahoma.    Sept.  11,  1905.) 

1.  Appeal— Review— Vebdict— New  Trial. 

It  is  the  duty  of  a  trial  judge  to  set  aside 
the  verdict  of  a  jury  unless  he  is  satisfied  that 
substantial  justice  has  been  done.  An  appel- 
late court  should  not  set  aside  a  verdict  unless 
it  is  manifest  that  injustice  has  been  done. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  New  Trial,  |  19.] 

2.  Same— Gbant  of  New  Trial. 

Where  a  trial  has  been  had  in  the  district 
court  and  a  verdict  returned  in  favor  of  the 
defendant,  and  the  court,  on  motion  of  the  plain- 
tiff, grants  a  new  trial,  to  which  ruling  the  de- 
fendant ^eepts,  the  defendant  may  either  ap- 
peal to  the  Supreme  Court  at  once,  without 
waiting  for  the  result  of  the  second  trial,  or 
he  may  participate  in  the  se<-ond  trial,  and  if 
the  judgment  is  adverse  to  him  appeal  from  the 
final  judgment,  and,  if  one  year  has  not  elapsed 
from  the  time  the  first  motion  for  new  trial 
wa.s  granted,  he  may  include  in  his  petition  in 
error  the  assignment  that  the  trial  court  erred 
in  granting  the  first  new  trial,  and  have  re- 
viewed the  question  as  to  whether  the  action 
of  the  trial  court  in  granting  such  new  trial 
was  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  1$  740-748;  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  }!  3401,  3486.] 

3.  Same. 

The  Supreme  Court  will  not  reverse  the 
order  of  the  trial  court  granting  a  new  trial, 
unless  the  Supreme  Court  can  see  beyond  all 
reasonable  doubt  that  the  trial  court  has  mani- 
festly and  materially  erred  with  respect  to  some 
pure,  simple,  and  unmixed  question  of  law,  and 
that,  except  for  such  error,  the  ruling  of  the 
trial  court  would  not  have  been  made  as  it  was 
made,  and  that  it  ought  not  to  have  been  so 
made. 

[Ed.  Note. — For  cases  in  point,  see  voL  3, 
Cent  Dig.  Appeal  and  Error,  §  38(12.] 

4.  Trial  —  Obdeb  of  Trial  —  Absence  of 
Counsel. 

The  statute  prescribing  the  order  of  trial 
for  cases  upon  the  trial  calendar  is  not  manda- 
tory, but  vests  large  discretion  in  the  trial  court 
to  dispose  of  the  causes  in  such  order  as  will 
the  most  economically  and  speedily  dispose  of 
the  business  before  the  court.  While  courts 
ordinarily,  through  courtesy,  will  call  counsel 
when  their  cases  are  reached  for  trial,  such  is 
not  a  duty,  and  it  is  no  abuse  of  discretion  to 
proceed  to  trial  with  a  cause  when  it  is  reached 
for  trial  in  the  absence  of  one  of  the  parties 
or  his  counsel,  where  no  postponement  has  been 
granted  or  permission  given  to  be  absent. 

[Ed.  Note. — For  cases  in  point,  see  vol,  46, 
Cent.  Dig.  Trial,  f§  34,  35,  39.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Noble  County; 
before  Justice  Bayard  T.  Halner. 

Action  by  J.  T.  Nolan  against  C.  J.  Llnder- 
man.  .Tudgnient  for  plaintiff.  Defendant 
brings  error.    AflSrnied. 

H.  A.  Johnson,  for  plaintiff  In  error.  H. 
B.  Martin,  Cbas.  R.  Bostiok,  Jr.,  and  Green 
&  Martin,  for  defendant  in  error. 


BUUFORD,  C.  J.  The  plaintiff  In  error, 
C.  J.  Llnderuian,  vraa  sued  in  the  district 
court  of  Noble  county  by  the  defendant  In 
error,  John  T.  Nolan,  upon  three  several 
promissory  notes,  of  tbe  aggregate  face  value 


of  $198.79,  executed  by  Underman  to  Nolan. 
Tbe  answer  alleged  partial  failure  of  con- 
sideration, and  also  that  tbe  notes  bad  been 
materially  altered  after  tbelr  execution  and 
delivery.  Tbe  cause  was  tried  to  a  Jury  on 
April  18, 1903,  and  verdict  returned  and  judg- 
ment rendered  In  favor  of  tbe  defendant 
Thecourt,  on  motion  of  tbe  plaintiff,  granted  a 
new  trial.  The  defendant  excepted  to  the 
order  granting  a  new  trial,  and  asked  and 
was  granted  time  to  make  and  serve  a  case. 
Before  the  expiration  of  tbe  time  last  granted 
be  applied  for  an  extension  of  tbe  time  upon 
tbe  ground  that  tbe  court  stenographer  bad 
been  unable  to  transcribe  tbe  notes  of  tbe 
trial.  Tbe  court  denied  this  aiiplication,  and 
no  case  was  served  or  settled  and  no  appeal 
was  perfected.  The  cause  was  regularly  as- 
signed for  trial  at  tbe  succeeding  term  of 
court,  and  was  reached  on  December  18, 1903. 
When  tbe  cause  was  called  for  trial,  tbe  de- 
fendant and  bis  counsel  were  absent  from 
tbe  courtroom,  and  tbe  court  proceeded  in 
tbelr  absence.  A  Jury  was  impaneled,  the 
plalntifTs  testimony  Introduced,  the  jury 
Instructed,  and  verdict  returned  in  favor  of 
the  plaintiff  for  tbe  full  amount  of  the  prin- 
cipal and  Interest  of  tbe  several  notes.  When 
the  jury  were  retiring  to  consider  of  their 
verdict  the  attorney  for  defendant  appeared 
In  court  and  requested  to  have  the  Jury  re- 
called, and  trial  reopened,  and  that  he  be 
permitted  to  Introduce  bis  testimony.  This 
request  was  by  tbe  court  denied,  and  Judg- 
ment was  afterward  rendered  upon  the  ver- 
dict The  defendant  below  brings  the  case  to 
this  court  for  review. 

Tbe  first  contention  Is  that  the  trial  court 
erred  In  refusing  him  an  extension  of  time' 
within  which  to  make  and  serve  his  case. 
We  do  not  deem  this  question  to  be  of  any 
importance.  The  only  question  the  plaintiff 
in  error  could  have  presented  for  review,  bad 
he  been  enabled  to  perfect  the  case-made,  was 
the  order  of  tbe  court  granting  a  new  trial. 
If  any  prejudicial  error  was  committed  by 
that  action  of  tbe  court.  It  ma;  be  reviewed 
in  this  case,  and  all  tbe  rights  of  plaintiff  in 
error  have  been  preserved.  Tbe  case-made 
contains  all  the  proceedings  had  and  evidence 
Introduced  on  the  first  trial,  and  tbe  petition 
in  error  specifically  alleges,  as  one  of  tbe  as- 
signments of  error,  that  the  trial  court  erred 
in  granting  the  new  trial,  and  with  this  state 
of  the  record  tbe  plaintiff  In  error  has  lost 
no  rights  by  tbe  failure  of  the  Judge  to  extend 
the  time  for  making  a  case.  Counsel  has 
failed  to  make  It  apparent  to  this  court  that 
the  trial  court  erred  in  sustaining  the  mo- 
tion for  new  trial.  The  motion  was  upon 
two  grounds,  one  of  which  was  "because  said 
verdict  is  contrary  to  the  evidence,"  which  is 
equivalent  to  the  statutory  ground  for  new 
trial,  "that  tbe  verdict  is  not  sustained  by 
suflicient  evidence."  Tbe  alleged  alterations 
of  the  notes  was  a  conti-overted  question  of 
fact,  and  the  evidence  was  conflicting.  The 
v«rdict  of  tbe  Jury  was  for  the  defen^int 
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Unless  this  met  tbe  approval  and  concurrence 
of  the  trial  judge.  It  was  bis  duty  to  set 
it  aside  and  order  a  new  trial.  Appellate 
courts  will.  In  the  absence  of  an  affirmative 
showing  that  the  trial  court  was  wrong,  pre- 
sume that  it  acted  correctly.  Where  the  evi- 
dence is  conflicting  ui)on  a  material  tiuestion, 
and  the  trial  court  sets  aside  the  verdict  of 
the  Jury,  this  court  will  not  Interfere.  The 
rule  In  such  cases  is  the  reverse  in  the  trial 
court  to  what  it  is  In  the  appellate  court. 
The  trial  court  should  set  aside  the  verdict 
of  a  Jury  unless  It  is  satisfied  that  substantial 
Justice  has  been  done.  The  appellate  court 
should  not  set  aside  a  verdict  of  a  Jury 
miless  It  is  manifest  that  injustice  has  been 
done.  Nothing  appearing  to  show  that  tbe 
trial  court  committed  any  error  In  setting 
aside  the  first  verdict,  the  plaintiff  in  error 
has  lost  no  rights  by  his  failure  to  appeal 
from  that  order.  Mr.  Justice  Valentine,  of 
the  Kansas  Supreme  Court,  in  the  case  of  the 
City  of  Sedan  v.  Church,  29  Kan.  190.  in  dis- 
cussing tbe  rights  of  parties  imder  the  stat- 
utes which  we  afterwards  adopted  and  which 
permits  an  appeal  from  an  order  granting  a 
new  trial,  very  appropriately  said:  "Trial 
courts  are  Invested  with  a  very  large  and  ex- 
tended discrotion  in  fhe  granting  of  new 
trials,  and  new  trials  ought  to  be  granted 
whenever  in  the  opinion  of  the  trial  court  the 
party  asking  for  the  new  trial  has  not  in  all 
probability  obtained  or  received  substantial 
justice,  although  it  might  be  difDcuIt  for  the 
trial  court  or  the  parties  to  state  the  grounds 
for  such  new  trial  upon  paper  so  plainly  that 
the  Supreme  Court  could  understand  them 
as  well  as  the  trial  court,  and  the  parties 
themselves  understood  them.  And  generally 
where  the  trial  court  grants  a  new  trial  to 
one  party  it  would  be  best  for  the  other 
party,  if  be  supposes  he  has  a  reasonably 
good  case,  to  rely  upon  the  new  trial  and  the 
verdict  or  finding  to  be  obtained  at  the  new 
trial,  in  preference  to  immediately  taking 
tbe  case  to  the  Supreme  Court;  for  unless  the 
Supreme  Court  can  see  l)eyond  all  reasonable 
doubt  that  the  trial  court  has  manifestly 
and  materially  erred  with  reference  to  some 
pure,  simple,  and  unmixed  question  of  law. 
and  that,  except  for  such  error,  the  ruling  of 
the  trial  court  would  not  have  been  made  as 
It  was  made,  and  that  It  ought  not  to  have 
been  so  made,  the  Supreme  Court  will  not 
reverse  the  order  of  the  trial  court  grant- 
ing the  new  trial.  *  *  *  The  Supreme 
Court  will  very  seldom  and  very  reluctantly 
reverse  a  decision  or  order  of  the  trial  court 
which  grants  a  new  trial.  A  much  stronger 
case  for  reversal  must  be  made  where  the 
new  trial  is  granted  than  where  It  is  refused." 
The  next  contention  is  that  the  trial  court 
erred  In  taking  the  case  up  and  proceeding  to 
trial  in  U)e  absence  of  the  defendant  and  his 
counsel.  The  plaintiff  in  error  supported  his 
motion  for  new  trial  by  the  affidavit  of  his 
counsel,  from  which  it  appears  that  two  or 
three  other  cases  were  on  the  calendar  for 


trial  on  the  day  this  case  was  tried,  and  were 
ahead  of  this  case  in  their  order,  and  that 
tbe  court,  without  notice  to  him,  skipped  two 
of  these  cases  and  called  tbe  case  at  bar;  and 
his  contention  is  tliat  it  was  an  Irregularity 
In  the  proceedings  and  abuse  of  discretion  by 
which  he  was  prevented  from  having  a  fair 
trial.  In  support  of  his  position,  he  cites 
section  4201,  St.  1893:  "The  trial  of  an  is- 
sue of  fact  and  the  assessment  of  damages  in 
any  case  shall  be  In-  the  order  in  which  they 
are  placed  on  the  trial  docket,  unless  by  tbe 
consent  of  the  parties  or  the  order  of  the 
court  they  are  continued  or  placed  at  the  heel 
of  the  docket,  unless  the  court  in  its  dis- 
cretion shall  otherwise  direct.  The  court 
may  in  its  discretion,  bear  at  any  time  a 
motion,  and  may  by  rule  prescribe  the 
time  for  hearing  motions."  This  statute 
simply  prescribes  an  order  of  business,  and 
leaves  the  whole  matter  subject  to  the  dis- 
cretion of  the  court.  Its  provisions  are  not 
intended  to  be  mandatory,  and  the  trial  court 
Is  vested  with  full  power  within  its  dis- 
cretion to  try  causes  in  such  order  as  it 
Shall  direct  havihg'ln  view  the  best  interests 
of  the  public  and  the  economical  and  speedy 
dispatch  of  tbe  business  before  the  court. 

The  defendant  in  the  case  at  bar  knew  his 
case  was  upon  the  calendar  for  trial  that  day. 
He  knew  it  was  liable  to  be  called  at  any 
time  one  of  the  other  cases  were  not  on 
trial.  The  ones  preceding  his  might  be  con- 
tinued, judgment  rendered  pro  forma  by 
agreement,  dismissed  or  passed  by  consent 
of  parties,  all  of  which  might  be  done  in  a 
moment's  time.  It  was  bis  duty  to  be  In 
court  and  remain  there  until  bis  case  was 
called,  unless  excused  by  tbe  court.  It  is  the 
usual  and  customary  practice  for  counsel  in 
causes  on  call  to  either  remain  in  court  or  to 
get  leave  of  absence  from  the  court  eith» 
for  a  definite  time  or  until  called.  The  de- 
fendant in  this  case  offers  no  reasonable  ex- 
eose  for  his  absence.  His  counsel  bad  been 
in  court  and  left  without  asking  to  be  excused 
or  procuring  permission.  He  was  a  business 
man,  engaged  In  commercial  business  within 
three  blocks  of  the  courthouse.  His  business 
at  tbe  store  was  more  important  to  him  than 
his  case  in  court,  and  he  remained  at  his 
store.  His  counsel  left  the  courtroom  with- 
out calling  tbe  attention  of  the  court  to  his 
purpose  and  went  to  notify  his  client  to  be 
prepared  to  leave  his  store  when  called,  all 
of  which  shows  that  It  was  their  purpose  to 
let  the  public  business  await  their  conven- 
ience, and  give  them  time  to  get  ready  after 
the  case  was  reached  in  Its  order.  While 
courts  do  frequently,  and  we  may  say  do 
ordinarily,  have  counsel  notified  or  called 
when  a  case  Is  reached  for  trial,  this  is  done 
as  a  courtesy,  and  not  as  a  duty,  and  it  is 
no  abuse  of  discretion  for  a  trial  court  to 
call  a  case  which  stands  on  tbe  day's  calendar 
for  trial  and  proceed  with  the  trial,  even 
though  the  defendant  or  his  counsel  is  absent, 
where  no  request  is  made  to  pottpone  the 
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caufie  and  no  permli<8lon  to  be  absent  bas 
been  given  by  the  court. 

We  find  no  prejudicial  error  In  the  record. 
The  judgment  of  the  district  court  is  affirm- 
ed, at  the  costs  of  the  plaintiff  In  error.  All 
the  Justices  concur,  except  HAINBR,  J.,  who 
tried  the  cause  below,  not  sitting. 


WHITE  et  al.  ▼.  MADISON. 
(Supreme  Court  of  OkUhoma.    Sept.  7,  1905.) 

1.  New   Tbiait-Motion   fob— What  Ebbobs 
Not  Raised  bt. 

Where  an  action  upon  an  official  bond  has 
been  once  tried  to  a  jury,  and  the  verdict  of  the 
jury  bas  been  set  aside  by  the  court,  and  there- 
after the  pleadings  in  the  cause  have  been 
amended  and  the  cause  retried,  resulting  in 
judgment  against  the  officer  and  his  bondsmen, 
a  motion  for  a  new  trial,  which  does  not  refer 
to  errors  arising  upon  the  first  trial,  or  error 
of  the  court  in  setting  aside  the  first  verdict, 
does  not,  when  overruled,  reserve  for  the  de- 
termination of  this  court  any  question  of  error 
not  arising  upon  the  last  trial. 

2.  TBIAI^— INSTBUCTIONS— TKCHNICAL     W0BD8 

— Definihg  to  Jubt. 

Technical  words  used  in  an  Instruction 
need  not  be  defined  in  such  instructions,  if  the 
same  as  used  are  in  the  instructions  as  a  whole 
made  definite  and  intelligible  to  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  t  489.] 

8.  Sai£e  —  Speciai,  Fin  dinqs  — When   wili. 

Not  Control  Gei^ebai.  Vebdict. 

Where,  in  the  trial  of  a  cause,  a  general 
verdict  is  returned  by  the  jury,  together  with 
special  findings  of  fact  in  answer  to  interroga- 
tories, such  general  verdict  must  stand,  unless 
the  special  facts  found  are  sufficient  to  negative 
the  jury's  right  to  return  such  general  verdict. 

lEd.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  §§  857-860.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Garfield  C!oun- 
ty;  before  Justice  James  K.  Beaucbamp. 

Action  by  John  C.  Madison  against  W.  E. 
White  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.    Affirmed. 

This  is  an  action  to  recover  damages  for 
an  unlawful  arrest  and  imprisonment,  brought 
against  the  city  marshal  of  the  city  of 
Enid  and  his  sureties  on  his  official  bond. 
Verdict  and  Judgment  for  the  plaintiff.  De- 
fendant appeals.  It  appears  that  on  the  7tb 
day  of  Augjist,  1901,  the  defendant  W.  E. 
White  was  the  duly  elected,  qualified,  and 
acting  marshal  of  the  city  of  Enid,  Garfield 
county,  O.  T..  and  that  C.  B.  L'tsler  and  P. 
J.  Goulding  were  the  sureties  on  his  official 
bond.  It  also  appears  that  said  bond  pro- 
vided for  the  discharge  of  the  duties  of  his 
office  by  said  marshal  "without  fear  or  fa- 
Tor,  fraud  or  oppression."  The  petition 
charged  defendant  White  with  having  on 
the  7th  day  of  August,  1901,  "unfaithfully  to 
the  duties  of  his  office,  oppressively,  wrong- 
fully, and  illegally  arrested  and  imprisoned 
plaintiff  In  the  city  prison  of  the  city  of 
Enid."  The  answer  admits  the  arrest  and 
Imprisonment  but  denies  that  It  was  wrong- 
ful or  oppressive.    Upon  this  isaue  the  cause 


was  tried  to  a  Jury  at  the  December.  1902, 
term,  and  a  verdict  returned  lu  the  follow- 
ing form,  omitting  the  entitling  of  the  canse: 
"We,  the  Jury  Impaneled  and  sworn  to  try 
the  Issues  in  the  above-entitled  cause,  do, 
upon  our  oaths,  find  for  the  plaintiff  and 
against  the  defendant  W.  E.  White  in  the 
sum  of  $500."  Motion  by  defendants  to  Ta- 
cate  and  set  aside  the  verdict  returned  by 
the  jury,  and  to  render  judgment  in  favor 
of  defendants,  because,  under  the  issues  in 
said  cause,  the  failure  of  the  Jury  to  return  a 
verdict  against  alt  of  the  defendants  is  a 
rtiease  of  all  under  the  law.  Later  the  de- 
fendant White  filed  his  separate  motion  to 
set  aside  the  verdict  upon  the  ground  that 
it  was  void;  the  allegation  sued  upon  being 
Joint,  and  the  verdict  not  being  a  verdict 
against  ail  the  defendants.  The  first  of  said 
motions  was  overruled,  to  which  defendants 
excepted,  but  the  latter  was  sustained  by  the 
court,  and  the  verdict  set  aside;  and  the 
plaintiff,  having  asked  leave  to  file  an 
amended  petition,  was  given  30  days  In 
which  to  file  the  same.  Plaintiff  having  fil- 
ed his  amended  petition,  defendants  demur- 
red thereto,  and,  the  demurrer  being  over- 
ruled, answered  in  substance  and  effect  as 
in  the  former  petition.  At  the  April  term, 
1903,  the  case  again  came  on  for  trial  before 
a  jury,  and  at  the  conclusion  of  the  evidence 
the  court  Instructed  the  Jury,  and  thereafter 
the  jury  returned  their  verdict  into  court  in 
the  words  and  figures  following:  "We,  the 
Jury  Impaneled  and  sworn  to  try  the  Is- 
sues in  the  above-entitled  cause,  do,  upon 
our  oaths,  find  for  the  plaintiff  in  the  sum 
of  $500."  Special  questions  were  also  sub- 
mitted to  and  answered  by  the  Jury.  The 
evidence  was  somewhat  conflicting  as  to  the 
circumstances  of  the  arrest,  and  the  occa- 
sion or  exuse  therefor,  but  It  is  not  claimed 
that  defendant  in  error  was  in  fact  guilty 
of  any  offense,  or  that  any  charge  or  com- 
plaint was  ever  filed  against  him,  either  be- 
fore or  after  his  arrest  After  being  kept 
In  a  filthy  prison  overnight  he  was  told 
by  the  plaintiff  in  error  White  to  go.  At  the 
conclusion  of  the  second  trial.  Judgment  was 
entered  upon  the  verdict  In  that  case  ren- 
dered, and  thereupon  plaintiffs  in  error  move 
the  court  for  a  new  trial,  which  motion  is 
as  follows  (omitting  the  title):  "Come  now 
the  defendants  and  move  the  court  to  grant 
a  new  trial  in  the  above  cause  for  the  follow- 
ing reasons,  to  wit:  First  Misconduct  of 
the  Jury.  Second.  That  the  verdict  is  not 
sustained  by  sufficient  evidence.  Third. 
Tiiat  the  verdict  Is  contrary  to  law.  Fourth. 
For  errors  of  law  occurring  during  the  trial, 
and  excepted  to  at  the  time  by  defendants." 
Which  motion,  having  been  iieard  and  con- 
sidered by  the  court  was  overruled,  and  ex- 
ceptions allowed. 

Robberts  &  Ourran,  for  plaintiffs  in  er- 
ror. Moore  &  Moore,  for  defendant  In  er- 
ror. 
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GILLETTE,  J.  (after  stating  the  facts). 
No  questions  of  error  are  presented  by  tlie 
record  in  this  case,  except  sncli  as  arise  up- 
on tlje  overruling  of  a  motion  for  a  new 
trial,  and  tlie  motion  for  a  new  trial  relates 
exclusively  to  errors  arising  upon  the  final 
trial,  resulting  in  a  judgment  against  the 
defendants  jointly. 

The  first  four  assignments  of  error  pre- 
sented in  the  brief  for  the  plaintiffs  in  error 
relate  exclusively  to  questions  of  error  aris- 
ing upon  the  first  trial  of  the  case.  The  ac- 
tion as  originally  brought  against  the  three 
defendants  was  upon  a  joint  obligation.  At 
the  conclusion  of  the  first  trial,  the  jury  re- 
turned a  verdict  against  one  of  the  defend- 
ants, making  no  reference  whatever  to  the 
other  two.  The  defendants,  upon  the  return 
of  such  verdict,  moved  the  court  for  judg- 
ment In  their  favor,  for  the  reason,  the  ot>- 
ligatlon  sued  on  being  joint,  the  release  of 
one  was  the  release  of  all,  and  that  the 
two  not  found  against  were  released  by  the 
verdict,  and  their  release  operated  to  nulli- 
fy the  verdict  against  the  other.  This  mo- 
tion was  overruled  by  the  court  We  are  of 
the  opinion  that  there  was  no  error  in  the 
ruling  of  the  court  in  this  respect  as  to  the 
two  defendants  not  found  against  in  the 
verdict.  The  fact  that  there  was  no  verdict 
as  to  them,  either  for  or  against,  made  the 
proceeding  a  mistrial,  so  far  as  they  were 
concerned,  and  they  were  not,  because  of 
this  fact,  entitled  to  a  judgment  in  their  fa- 
vor. 

Upon  the  overruling  of  the  motion  for 
Judgment  in  favor  of  defendants,  the  defend- 
ant White,  against  whom  the  verdict  was 
rendered,  moved  the  court  for  an  order  va- 
cating the  judgment  against  him.  This  mo- 
tion the  court  sustained,  and  set  the  verdict 
aside.  As  the  case  then  stood,  there  was  no 
verdict  upon  which  judgment  could  be  ren- 
dered, either  for  or  against  either  of  the  de- 
fendants. The  verdict  against  defendant 
White  was  erroneous  under  the  issue  fram- 
ed, and  was  rightfully  set  aside  upon  hfs 
motion.  T^e  want  of  verdict  against  the 
other  two  defendants,  either  for  or  against 
them,  left  the  case  standing  without  conclu- 
sion by  the  jury,  upon  which  the  court  could 
enter  judgment,  making  final  disposition  of 
the  case.  A  new  trial  was  therefore  neces- 
sary in  the  cause,  in  order  that  the  rights  of 
the  parties  might  be  finally  and  lawfully 
disposed  of  by  judgment  The  order  of  the 
court,  therefore,  overruling  the  motion  of  de- 
fendants for  judgment  in  their  favor,  and 
the  order  of  the  coxat  setting  aside  the  ver- 
dict against  defendant  White,  and  the  fur- 
ther order  of  the  court  thereafter  allowing 
the  plaintiff  to  amend  his  petition  and  set- 
ting the  case  for  retrial,  when  the  issues 
upon  such  amended  petition  were  Joined, 
were  not  erroneous,  and  must  be  upheld. 

Complaint  Is  made  of  the  instructions  to 
the  Jury,  especially  the  second,  wherein  the 
court  charged  the  jury:    "And  if  you  should 


find  from  the  evidence  that  defendant  White 
unlawfully  and  oppressively  arrested  the 
plaintiff  in  the  nighttime,  and  confined  him 
in  the  city  jail,  then  you  should  find  for  the 
plaintiff,  and  against  all  the  defendants,  in 
the  sum  of  actual  damages  which  the  plain- 
tiff suffered."  The  objection  made  to  this 
Instruction  is  that  it  does  not  define  what 
constitutes  an  unlawful  and  oppressive  ar- 
rest. 

In  the  third  instruction  the  jury  are  in- 
formed by  the  court  under  what  circum- 
stances an  arrest  without  a  warrant  may  be 
made,  and  In  the  fourth  instruction,  at  the 
request  of  the  defendant,  an  arrest  in  an 
oppressive  manner  Is  defined.  The  Instruc- 
tion complained  of,  when  considered  in  con- 
nection with  the  third  and  fourth  instruc- 
tions given,  presents  no  reversible  error  in 
this  case. 

The  fifth  contention  is  that  the  court 
should  have  rendered  judgment  for  the  plain- 
tiffs In  error  upon  the  answers  of  the  jury 
to  the  special  questions  submitted  to  them, 
and  particularly  the  answers  to  questions 
Nos.  2,  3,  4,  and  5.  which  are  as  follows:  "Q. 
2.  Is  the  witness  Walter  Billings  a  credible 
person?  A.  Yes;  but  not  a  credible  witness 
in  this  case.  Q.  3.  Did  the  witness  Walter 
Billings  inform  the  defendant  that  an  at- 
tempt had  been  made  to  pick  his  pocket? 
A.  Yes.  Q.  4.  Did  the  witness  Billings 
point  out  the  plaintiff  to  the  defendant  as 
the  person  who  attempted  to  pick  his  pock- 
et? A.  We  don't  know.  Q.  5.  Did  defend- 
ant White  have  reasonable  ground  to  sup- 
pose that  the  plaintiff  had  committed  the 
offense?  A.  The  informant  never  identified 
the  plaintiff  as  the  person."  The  jury  re- 
turned a  general  verdict  in  favor  of  plain- 
tiff for  $500  damages,  accompanied  by  the 
special  findings  of  fact  in  answer  to  Inter- 
rogatories, among  them  those  above  stated. 
By  tlie  general  verdict  all  of  the  issues  were 
determined  against  the  defendants,  and 
such  verdict  must  stand,  unless  the  special 
facts  found  are  suflicient  to  negative  the 
jury's  right  to  return  such  general  verdict 
The  verdict  of  the  jury  authorized  judgment 
against  defendants  for  the  false  imprison- 
ment of  the  plaintiff.  By  the  special  ques- 
tions of  fact  it  was  sought  to  be  shown  that 
the  arrest  and  imprisonment  were  justified, 
which  fact,  if  established,  would  overthrow 
the  general  verdict  An  examination  of  the 
special  questions,  and  the  answers  of  the 
jury  thereto  above  set  forth,  shows  that  no 
fact  is  established  by  them,  except  that  the 
witness  Billings  informed  the  marshal. 
White,  that  an  attempt  had  been  made  to 
pick  his  pocket  There  is  nothing  shown  by 
such  questions  and  answers  which  establish 
the  fact  that  the  arrest  and  Imprisonment 
was  Justified  upon  information  of  the  wit- 
ness Billings,  and  as  this  was  the  only  at- 
tempt at  justification  which  is  now  relied 
upon  by  plaintiffs  in  error,  it  must  be  held 
to  have  failed,  for  It  is  certainly  insufficient 
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to  Justify  the  court  In  disturbing  the  general 
verdict 

The  sixth  ground  of  error  presented  com- 
plains of  the  judgment  of  the  court  in  OTer- 
rulng  the  motion  for  a  new  trial  because 
of  misconduct  of  the  Jury,  and  is  In  sub- 
stance that  before  the  case  was  submitted 
to  the  jury  some  of  the  Jurors  talked  about 
the  merits  of  the  case  to  each  other,  and 
expressed  their  opinion  prejudicial  to  the 
rights  of  the  defendant  This  question  was 
tried  to  the  court  and  testimony  taken,  at 
the  conclusion  of  which  the  court  overruled 
the  motion  for  a  new  trial  on  that  groimd. 
The  testimony  passed  upon  by  the  court  In 
this  ruling  is  preserved  in  the  record.  We 
have  examined  such  testimony,  and  find  that 
the  conclusions  of  the  court  below  are  fully 
justified  by  it  Nothing  Is  shown  to  have 
been  stated  with  reference  to  the  merits  of 
the  case.  It  appears  that  one  of  the  jurors 
made  the  remark:  "We  are  tied  up  again 
for  the  night."  Another  replied:  "If  they 
are  all  of  my  opinion,  It  will  be  quickly  set- 
tled." It  appears,  further,  that  the  balUfif 
permitted  a  man  by  the  name  of  Swlgart 
to  inquire  of  one  of  the  jurors  with  refer- 
ence to  the  residence  of  some  person  not  on 
the  jury,  and  another  juror  was  permitted 
to  say  to  his  daughter  that  he  could  not  go 
home  with  them  that  night  From  this  no 
prejudicial  error  could  liave  arisen  justifying 
a  reversal  of  this  case. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  court  below  must  be  affirmed, 
with  costs.  All  of  the  Justices  concurring, 
except  BEAUCHAMP,  J.,  who  presided  In 
the  trial  court 


ELLIS  et  al.  v.  WITMER  et  aU 
(L.  A.  1,487,  1,488.) 
(Supreme  Court  of  California.    Jan.  24,  1906.) 

1.  Appeai,  —  Remanding  Case  fob  New 
Trial  —  Allowance  of  Amendments  to 
Pleadings— Authority  of  Lower  Codbt. 

Where  the  Supreme  Court,  on  remanding  a 
cause,  merely  directs  the  superior  court  to  allow 
designated  amendments  to  the  complaint,  the 
superior  court  has  authority  to  allow  other 
amendments  as  justice  demands. 

[Ed.   Note. — For   cases  in  point,   see  vol.   3, 
Cent.  Dig.  Appeal  and  Error,  H  4677-1(583.] 

2.  Same  —  Subsequent  Trial— Fobmeb  De- 
cision AS  Law  op  the  Case. 

The  decision  of  the  Supreme  Court  on  ap- 
peal, in  a  suit  to  quiet  title,  that  the  certificate 
of  sale  on  default  in  the  payment  of  a  bond  is- 
sued on  a  street  assesHment  is  void,  is  the  law 
of  the  case  on  a  subsequent  trial  of  the  suit. 

[Ed.   Note. — For   cases   in   point,   see   vol.   3, 
Cent.  Dig.  Appeal  and  Error,  §§  40Gl-40G."j.] 

3.  Same— Conclusiveness. 

The  decision  of  the  Supreme  Court  on  ap- 
peal, in  a  suit  to  quiet  title,  that  a  bond  issued 
on  a  street  assessment  is  valid,  is  the  law  of  the 
case  on  a  subsequent  trial,  so  far  as  the  objec- 
tions set  up  at  the  former  trial  are  concerned, 
but  not  with  respect  to  objections  made  for  the 
first  time  on  the  subsequent  trial. 

[Ed.    Note. — For   cases   in   point,    see   vol.   3, 
Cent  Dig.  Appeal  and  Error,  $§  4001-4005.] 


4.  Municipal  Cobpokations— Enfobcement 
of  Assessments  —  Rioht  of  Holder  or 
Certificate  of  Sale— Equitable  Right  to 
Assessment  Bond. 

A  street  assessment  bond  was  a  lien  on  a 
tract  of  17%  acres,  of  which  five-eighths  was 
owned  by  a  corporation  and  three-eighths  by  a 
third  person.  The  corporation  sutwequently  ob- 
tained 11  acres  and  the  third  person  6^^  acres. 
Thereafter  a  purchaser  of  the  614  acres  deposit- 
ed a  8(>eclfiea  sum  in  a  bank,  pursuant  to  an 
agreement  with  the  corporation  and  the  third 
person  to  the  effect  that  on  the  bond  being  ad- 
judged valid  the  deposit  should  pay  three-eightha 
thereof,  and  on  it  being  held  invalid  the  same 
should  be  paid  to  the  third  person.  The  entire 
tract  was  sold  to  pay  the  bond,  and  the  certifi- 
cate of  sale  was  purchased  by  the  managing  of- 
ficer of  the  corporation  out  of  his  own  funds 
and  with  knowledge  of  the  facts.  Held  that,  as 
the  certificate  of  sale  was  void,  the  managing  of- 
ficer became  in  equity  the  bolder  of  the  lx>nd. 
entitled  to  insist  on  full  payment,  and  not  bound 
to  accept  three-eighths  thereof  in  discharge  of  the 
lien  on  the  6%  acres. 

5.  Sake— Personal  LiABiLirr. 

The  remedy  of  an  owner  of  a  part  of  a 
tract  of  land  subject  to  a  street  assessment  l>ond 
is  to  pay  the  full  amouut  of  the  bond  and  com- 
pel contribution  from  the  owner  of  the  other 
part. 

6.  Same  ~  Enfobcembnt  or  Assessment  — 

AOBEEMENT    OF   FaBTIES — EFreCT. 

A  street  assessment  bond  was  a  U<in  on  a 
tract  of  land  of  which  five-eighths  was  owned  by 
a  corporation  and  three-eighths  by  a  third  person. 
The  corporation  subsequently  obtained  11  acres 
and  the  third  person  6%.  Thereafter  a  purchaser 
of  the  6V^  acres,  who  conveyed  his  rights  to 
plaintiff,  deposited  a  specified  sum  in  a  bank 
under  an  agreement  with  the  third  person  and 
the  corporation  that  if  the  bond  was  void  the 
same  should  be  paid  to  the  third  person,  and  if 
the  bond  was  valid  the  sum  should  pay  three- 
eighths  thereof.  The  whole  tract  was  sold,  and 
defendant  purchased  the  certificate  of  sale,  and 
procured  an  assignment  from  the  third  person  of 
his  right  to  the  deposit.  The  deposit  was  paid 
to  defendant  Held,  that  plaintiff,  claiming  the 
614  acres,  was  entitled  to  have  his  title  thereto 
quieted  against  the  claim  of  defendant  by  rea- 
son of  holding  the  certificate  of  sale. 

Department  1.  Appeal  from  Superior  Court, 
Los  Angeles  County ;  Waldo  M.  York,  Judge. 

Action  by  Frank  Ellis  and  others  against 
H.  C.  Wltmer  and  another.  From  a  con- 
ditional judgment  for  plaintiffs,  both  parties 
appeal.     Modified. 

A.  B.  McCutchen,  for  appellants.  Lynn 
Helm,  for  respondents. 

SH.VW,  J.  The  complaint  In  this  action, 
In  legal  effect,  states  a  cause  of  action 
against  the  defendants  to  quiet  title  to  a 
tract  of  land.  The  defendant,  Donegan,  was 
made  a  party  to  answer  as  to  a  possible  in- 
terest, which  It  ai>pears  he  did  not  have,  and 
no  further  reference  need  be  made  to  him 
in  his  character  as  a  party.  The  action  was 
tried  by  the  court  upon  an  agreed  statement 
of  facta,  which  stands  in  lieu  of  findings, 
judgment  was  given  declaring  that  the  plain- 
tiffs were  the  owners  In  fee  of  the  land,  and 
that  upon  the  payment  by  plaintiffs  to  the 
defendant  Witnier,  or  Into  court  for  him,  of 
the  sum  of  $2.51,  there  should  be  a  final  Judg- 
ment In  favor  of  plaintiffs  against  the  defend- 
ants quieting  the  plaintiffs'  tUle 
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claims  of  the  defendants.  From  this  Judg- 
ment both  parties  appeal. 

The  claim  of  the  defendants  to  the  land 
'was  based  solely  on  a  bond  issued  upon  a 
street  assessment  levied  for  an  Improvement 
of  the  street  under  the  Vrooman  act  and  its 
amendments,  and  a  sale  made  In  pursuance 
of  such  assessment  and  bond.  The  case  was 
before  this  court  heretofore  on  an  appeal 
by  the  then  defendants,  H.  C.  Wltmer  and 
W.  A.  Hartwell,  city  treasurer  of  the  city 
of  Los  Angeles.  Upon  that  appeal  certain 
alleged  defects  tn  the  proceedings  on  which 
the  street  assessment  was  based  were  de- 
clared by  this  court  to  be  insufficient  to  In- 
validate the  assessment,  the  sale  in  pursu- 
ance of  the  provisions  of  the  bond  act  was 
declared  Invalid  because  the  notice  of  sale 
was  defective,  the  complaint  was  held  In- 
sufflclent  for  want  of  an  averment  of  an 
offer  to  pay  such  sum  as  should  be  found 
justly  due  on  the  bond  from  the  plaintiffs 
to  Wltmer,  the  Judgment  was  reversed  and 
"the  cause  remanded  for  further  proceedings 
In  accordance  with  this  opinion."  Ellis  v. 
Wltmer,  134  Cal.  249,  66  Pac.  301.  In  the 
opinion  the  court  says,  respecting  the  de- 
fect In  the  complaint :  "On  this  account  the 
Judgment  must  be  reversed.  But,  on  the 
case  being  remanded,  the  plaintiffs  may,  if 
so  advised,  amend  their  complaint  by  offer- 
ing to  pay  Into  the  court  such  portion  of  the 
tax  as  may  be  determined  by  the  court  to  be 
due  upon  their  land,  which,  as  the  case  is 
now  presented  to  us,  would  seem  to  be  three- 
eighths  of  the  whole,  though  we  are  not  to 
be  understood  as  definitely  determining  this 
point  •  *  •  If  the  complaint  he  not 
amended.  Judgment  should  be  entered  for  the 
defendants."  When  the  case  was  remanded 
the  plaintiff  filed  in  the  superior  court  an 
amended  complaint,  to  which  the  city  treas- 
urer, Hartwell,  was  not  made  a  par^.  The 
amendments  consisted  of  certain  allegations 
relating  to  a  possible  Interest  in  the  defend- 
ant, Donegan,  the  making  Donegan  a  party 
defendant,  and  the  addition  of  allegations 
relating  to  a  defect  in  the  proceedings  for 
the  street  Improvement,  occurring  prior  to 
the  assessment  but  not  previously  alleged, 
and  which,  It  Is  claimed,  render  the  assess- 
ment void,  and  the  averment  of  facts  upon 
which.  It  Is  claimed,  the  defendant  Wltmer 
Is  estopped  from  asserting  any  lien  upon  the 
land.  (It  should  be  remarked  that  in  the 
former  opinion  it  was  expressly  stated  that 
Donegan  should  be  made  a  party,  and  there 
Is  no  objection  to  the  amendment  making 
him  a  party.) 

The  defendant  Wltmer  contends  that  the 
effect  of  the  Judgment  and  opinion  of  this 
court,  upon  the  former  appeal.  Is  such  that 
the  superior  court  In  the  subso<iuent  procceJ- 
Inga  had  no  i)ower  to  allow  any  amendment 
to  the  complaint,  other  than  those  expressly 
allowed  as  aforesaid  in  the  opinion  of  the 
Supreme  Court  Upon  this  theory  he  moved 
the  court  below  to  strike  out  the  other 
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amendments,  the  denial  of  which  motion  be 
assigns  as  error.  This  would  be  carrying 
the  doctrine  of  the  law  of  the  case  entirely 
beyond  Its  proper  limits,  and  fiu-ther  than 
is  warranted  by  any  decision  of  this  court. 
When  on  appeal  the  Supreme  Court  remands 
a  case  for  a  new  trial,  or  for  further  pro- 
ceedings, the  law,  as  laid  down  in  its  opin- 
ion, becomes  the  law  of  the  case  and  cannot 
afterwards  be  disputed  by  either  of  the  par- 
ties, nor  disregarded,  even  by  this  court 
although  It  may  subsequently  appear  that 
It  was  erroneous.  But  this  rule  applies  to 
the  case  in  its  subsequent  course,  only  so 
far  as  the  case  then  presents  the  same  facts 
and  Involves  the  same  principles  of  law. 
The  former  Judgment  and  opinion  of  this 
court  do  not  constitute  an  adjudication  of 
the  rights  of  the  parties,  controlling  the  sub- 
sequent proceedings  In  the  case,  to  the  same 
extent  as  a  final  Judgment  In  another  action 
would  be  an  adjudication,  so  that  parties  are 
thereby  estopped  as  to  their  rights  to  the 
things  determined,  although  they  may  dis- 
cover, or  be  able  to  present  to  the  court  be- 
low, new  facts  or  evidence,  which  may  affect 
their  rights,  or  make  a  case  different  from 
that  which  was  presented  on  the  former  ap- 
peal. They  do  not  in  the  least  limit  the 
power  of  the  superior  court.  In  its  discretion, 
to  permit  further  amendments  of  the  plead- 
ings, by  either  party,  presenting  additional 
facts  which  may  entitle  such  party  to  re- 
lief which  the  facts  originally  alleged  did 
not  warrant  No  express  leave  to  permit 
such  further  amendments  need  be  given  by 
the  Supreme  Court,  In  order  that  the  su- 
perior court  shall  have  power  to  allow  them. 
It  would  require,  at  least,  an  express  de- 
cision in  the  case  by  the  Supreme  Court  to 
the  effect  that  an  amendment,  which  would 
otherwise  be  proper,  should  not  be  made  in 
the  court  below,  to  take  from  that  court  its 
ordinary  powers  to  allow  such  amendments 
as  appear  to  be  In  furtherance  of  justice, 
and  necessary  or  proper,  to  enable  the  par- 
ties to  present  their  whole  case  on  the 
merits.  The  opinion  in  question  contains 
no  such  declaration.  It  merely  directs  the 
superior  court  to  allow  certain  designated 
amendments.  This  made  It  obligatory  on 
that  court,  in  the  absence  of  any  showing  of 
any  new  facts  which  might  have  justified 
a  refusal  to  do  so,  to  give  leave  to  the  plain- 
tiff to  make  the  amendments  mentioned,  but 
did  not  in  any  respect  affect  its  power,  which 
exists  after  the  granting  of  a  new  trial  as 
well  as  before  issue  joined,  to  allow  such 
amendments  as  Justice  demands.  The  mo- 
tion to  strike  out  the  additional  amendments 
to  the  complaint  was  properly  denied. 

To  give  a  clear  understanding  of  the  points 
arising  on  the  merits  of  the  case  it  is  nec- 
essary to  make  a  statement  of  facts.  The 
street  assessment  was  made  in  l.*fl12,  and  the 
bond  was  issued  thereon  In  January,  1893. 
The  proceedings  were  taken  under  the  street 
assessment  act  of  1885,  and  amendments  there- 
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to  and  the  street  bond  act  of  1891.  St 
1891,  p.  116.  At  that  time  the  6%  acres  of 
land  here  InTolved  was  part  of  a  larger  tract 
of  17%  acres,  which  was  owned  in  common 
by  the  predecessors  of  plaintiff  and  of  Wit- 
mer  Bros.  Company,  a  corporation,  respec- 
tively, those  of  the  plaintiffs  owning  three- 
eighths  and  those  of  Wltmer  Bros.  Company 
owning  flve-elghths  thereof.  In  March,  1893, 
the  land  was  divided,  and  the  6^^  acres  set 
off  In  severalty  to  plaintiffs'  predecessors, 
and  the  remaining  11  acres  to  the  other 
tenants  la  common.  In  June,  1893,  Wltmer 
Bros.  Company,  having  become  the  owner  of 
the  11  acres,  began  a  suit  in  the  superior 
court  against  the  city  treasurer  and  Done- 
gan,  the  contractor,  who  held  the  street  im- 
provement bond,  to  test  the  validity  of  the 
assessment  and  bond.  One  Labory  acquired 
title  to  the  6^|  acres,  and  on  November  19, 
1894,  was  about  to  sell  the  same  to  one 
Nelson,  who  demanded  some  protection  or 
security  against  the  Hen  of  the  assessment 
and  bond.  For  this  purpose  Nelson  deposit- 
ed 11390,  as  part  of  the  price  he  was  to  pay 
to  Labory,  In  the  California  Bank,  and  Nel- 
son, Labory,  Wltmer  Bros.  Company,  and 
the  bank  executed  the  following  written 
agreement  concerning  the  deposit 

"California  Bank — Gentlemen:  We  here* 
with  band  yon  $1,390.00  to  be  held  by  you  In 
escrow  to  abide  the  result  of  the  contest 
now  going  on  as  to  the  validity  of  bond  for 
$3,168.10  issued  In  payment  for  street  assess- 
ment affecting  devlslon  B  of  lot  1  of  block  26 
of  Canal  and  Reservoir  lands  of  the  city  of 
LoB  Angeles,  for  grading,  graveling  and  curb- 
ing First  street  under  rx)s  Angeles  City  Or- 
dinance No.  1,063.  It  being  the  intention  of 
this  deposit  that  It  shall  pay  three-eighths 
of  such  bond.  If  the  same  is  detei-mlned  to 
be  valid  and  a  lien  upon  said  division  B  of 
lot  1,  block  26,  aforesaid,  the  other  flve- 
elghths  of  such  bond  to  be  paid  by  Wltmer 
Bros.  Company.  In  the  event  that  it  Is  final- 
ly determined  by  the  courts  that  such  bond 
creates  no  Hen  upon  such  property,  then  the 
money  deposited  is  to  be  paid  to  Leonard 
Labory,  less  three-eighths  of  costs  and  at- 
torney's fees  In  contesting  the  validity  of 
such  bond,  which  amount  of  costs  and  at- 
torney's fees  are  to  be  retained  by  the  Cali- 
fornia Bank  to  satisfy  such  portion  of  costs 
and  attorney's  fees." 

Labory  thereupon  conveyed  the  6'/^-acre 
tract  to  Nelson.  The  "contest  now  going  on 
as  to  the  validity  of  the  bond,"  referred  to 
in  this  agreement,  was  the  aforesaid  suit 
of  Witmer  Bros.  Company  against  the  city 
treasurer  and  Donegan.  On  December  31, 
1897,  default  having  been  made  in  the  pay- 
ment of  the  bond,  the  city  treasurer,  In  man- 
ner as  prescribed  by  law,  and  to  enforce  pay- 
ment of  the  bond,  sold  the  entire  tract  of 
17H  acres  to  D.  F.  Donegan  for  $4,435.34, 
that  being  the  full  sum  then  due  on  the  bond, 
and  Issued  to  Donegan  a  certificate  of  said 
sale,  purporting  to  entitle  Donegan,  or  bis  as- 


signs, to  a  deed  at  the  expiration  of  one  year 
If  no  redemption  was  made  from  the  sale. 
On  June  28,  1898,  the  defendant  H.  C.  Wlt- 
mer obtained  from  Labory  an  assignment  of 
all  the  Interest  of  Labory  in  the  said  deposit 
of  $1,390  in  the  California  Bank,  and  on 
July  11, 1898,  he  purchased  from  Donegan  for 
the  sum  of  $4,000  the  certificate  of  sale  Is- 
sued to  Donegan  nnder  the  street  assessment 
bond.  These  purchases  were  made  by  Wlt- 
mer with  full  knowledge  of  all  the  facts  af- 
fecting the  rights  of  Nelson  and  of  the 
plaintiffs,  who  on  July  2,  1898,  purchased 
of  Nelson  the  6%  acres,  and  succeeded  to  his 
Interest  In  the  deposit  of  $1,390,  and  to  bis 
rights  under  the  agreement  concerning  the 
same.  On  August  1,  1898,  the  plaintiffs  of- 
fered to  pay  Wltmer,  In  satisfaction  of  bis 
claim  on  their  land  by  ylrtne  of  the  certifi- 
cate, three-eighths  of  the  sum  paid  for  the 
same,  with  interest  which  payment  be  re- 
fused to  accept.  They  then  offered  him 
three-eighths  of  the  fnll  amount  of  the  bond 
and  Interest  and  met  with  a  like  refusal.  A 
few  days  thereafter,  he  began  an  action 
against  the  plaintiffs  to  enjoin  them  from 
committing  waste  on  the  land,  grounding  his 
action  on  the  proposition  that  the  bond  and 
the  sale  thereunder  were  valid.  While  that  ac- 
tion, and  also  the  action  of  Witmer  Bros. 
Company  to  test  the  validity  of  the  bond  and 
sale  were  pending  and  undetermined,  the 
plaintiffs  began  the  present  action  to  declare 
the  sale  and  bond  invalid  as  against  their 
land.  The  original  complaint  was  filed  here- 
in on  December  23,  1898.  Thereafter,  on 
May  2,  1899,  Wltmer,  as  manager  of  the 
Wltmer  Bros.  Company,  a  corporation,  dis- 
missed the  suit  of  that  company  against 
Donegan  and  the  city  treasurer  to  test  the 
validity  of  the  bond  and  assessment  and  on 
August  2,  1899,  as  an  Individual,  and  as  as- 
signee of  Labory,  he  demanded  and  received 
from  the  California  Bank  the  deposit  of 
$1,390  made  by  Nelson,  subject  to  the  agree- 
ment of  November  19,  1894.  The  decision 
of  this  court  on  the  former  appeal,  that  the 
certificate  of  sale  to  Donegan  upon  default 
In  the  payment  of  the  bond  was  void  and 
the  sale  Invalid,  Is  now  the  law  of  the  case. 
The  sale  must  therefore  be  considered  as 
void.  The  decision  also  declares  that  the 
bond  and  assessment  Is  valid,  and  this  also 
Is  the  law  of  the  case  so  far  as  the  objections 
there  set  up  to  their  validity  are  concerned, 
although  It  does  not  conclude  us  with  re- 
spect to  objections  thereto,  made  for  the 
first  time  in  the  subsequent  amendment  to 
the  complaint 

Assuming  the  validity  of  the  bond,  the 
rights  of  the  parties  at  the  time  the  action 
was  begun  are  obvious  enough.  Witmer  was 
the  holder  of  the  certificate  and,  as  the  sale 
was  void,  he  became,  in  eqalty,  the  holder  of 
the  bond.  The  bond  was  subject  to  payment 
by  any  party  interested.  In  the  absence  of 
any  facts  which  would  make  It  Inequitable, 
however,  be  bad  the  legal  right  to  insist  on 
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full  pajrment,  and  was  not  bound  to  accept 
a  payment  of  three-eighths  of  the  amount  he 
had  paid,  nor  eren  three-eighths  of  the  face 
of  the  bond,  In  discharge  of  the  lien  on  three- 
eighths  of  the  land.  The  remedy  of  the 
owner  of  a  part  of  the  land  would  be  to  pay 
the  full  amount  of  the  bond  and  compel  con- 
tribution from  the  owners  of  the  other  parts 
with,  perhaps,  a  Uen  In  equity  on  the  other 
land  as  security.  Nor  would  the  fact  that 
Wltmer  Bros.  Company  was  a  party  to  the 
agreement  of  November  19, 1894,  and  thereby 
agreed  that  the  deposit  should  pay  three- 
eighths  of  the  bond  and  that  It  would  pay 
the  other  flve-eighths  thereof,  operate  to  bind 
Witmer,  indlrld'aally,  as  holder  of  the  bond,  to 
accept  part  payment  from  plaintiffs  and  look 
to  Wltmer  Bros.  Company  for  the  balance. 
And  we  do  not  perceive  that  the  facts,  shown 
In  the  agreed  statement,  that  he  was  a  large 
stockholder  in,  and  the  managing  officer  of, 
Wltmer  Bros.  Company,  and  had  control  of 
Its  funds,  change  his  position  or  rights  In 
this  respect  As  purchaser  of  the  bond  with 
his  own  funds,  he  had  the  same  right  as  any 
other  purchaser  would  have  to  the  benefit 
of  any  discount  he  obtained,  and  to  insist  on 
payment  of  the  whole  sum  due  thereon,  cer- 
tainly, as  against  the  plaintifFs,  and  possibly, 
as  against  Witmer  Bros.  Company. 

It  Is  contended,  however,  that  Wltmer 
Bros.  Company,  by  the  agreement  of  Novem- 
ber 19,  1894,  was  in  duty  bound  to  prosecute 
to  final  judgment  the  action  to  test  the  valid- 
ity of  the  bond,  for  the  benefit  of  Nelson  and 
his  successors  In  interest,  and  that  Witmer, 
In  his  capacity  as  manager  of  that  corpora- 
tion, was  charged,  personally,  with  this  duty 
of  the  corporation  towards  plaintiffs,  and 
that  under  these  circumstances,  as  be  could 
not  separate  his  personality  as  manager  of 
the  corporation  from  his  personality  in  other 
respects,  and  thus  become  a  dual  person,  he 
was.  In  effect,  a  trustee  of  plaintiffs  as  well 
as  of  Witmer  Bros.  Company  as  to  the  sul)- 
Ject-matter  of  the  suit,  and  cannot  be  allowed 
to  gain  any  advantage  by  any  personal  bai> 
gain  in  buying  the  bond  or  certificate,  and 
would  not  be  entitled  to  demand  the  full 
face  of  the  bond,  but  only  the  siun  he  actu- 
ally paid  for  It,  with  Interest  This  presents 
an  interesting  question,  but,  in  view  of  the 
matters  occurring  after  the  beginning  of  the 
action,  and  the  manner  In  which  the  case 
was  presented  to  the  court  below  on  the  last 
trial,  presently  to  be  noticed,  we  find  it  un- 
necessary to  decide  It  In  the  agreed  state- 
ment of  facta,  on  which  the  case  was  sub- 
mitted to  the  court  below  for  decision,  It  was 
stipulated  that  no  objection  should  be  made 
to  any  of  the  facts  stated,  on  the  ground  of 
variance  between  the  proof  and  the  plead- 
ings, but  that  the  lower  court,  and  this 
court  on  appeal,  should  hear  and  determine 
the  cause  the  same  as  if  the  pleadings  had 
been,  by  leave,  properly  amended  so  as  to 
make  the  facts  C(Hue  within  the  issues  made 
by  the  pleadings.    This  must  be  understood 


to  include  any  facts  which  could  properij 
have  been  stated  in  a  supplemental  com- 
plaint, and.  In  effect.  It  presents  the  case 
upon  all  the  stipulated  facts  including  those 
occurring  after  the  beginning  of  the  action. 
By  his  subsequent  conduct  Wltmer  has 
put  himself  in  a  position  substantially  dif- 
ferent from  that  occupied  by  him  when  the 
action  was  begun.  The  ?1,390,  deposited  In 
the  Gallfomia  Bank,  was  a  trust  fund  which, 
by  the  terms  of  the  trust,  could  only  be  de- 
voted to  certain  specified  purposes.  Accord- 
ing to  the  agreement,  if  the  bond  was  valid, 
the  fund  was  to  be  used  to  pay  three-eighths 
of  the  amount  due  thereby,  and  Wltmer 
Bros.  Company  was  to  pay  five-eighths  there- 
of. Labory  was  not  to  have  any  interest  in 
this  fund,  except  In  the  contingency  that 
the  bond  should  be  declared  invalid.  In  which 
event  It  was  to  be  paid  to  him,  less  three- 
eighths  of  the  cost  of  the  litigation  pending. 
If  Labory  bad  purchased  the  bond  and  had 
then  obtained  possession  of  the  $1,390,  de- 
posited by  bis  grantee,  Nelson,  to  pay  tliree- 
eighths  of  the  bond  and  protect  the  land 
against  the  Uen,  It  seems  clear  that  Labory 
could  not  enforce  payment  of  the  bond 
against  the  land  of  Nelson,  while  at  the  same 
time  retaining  the  money,  which  had  been 
set  apart  out  of  the  purchase  price  Nelson 
was  to  pay.  In  trust  to  pay  three-eighths  of 
such  Hen.  It  Is  apparent  that  by  the  terms 
of  the  sale  from  Labory  to  Nelson  the  land 
was  to  go  to  Nelson  free  from  this  lien.  If 
valid,  the  money  was  to  be  used  to  dis- 
charge It;  if  Invalid,  the  money  was  to  be 
paid  to  Labory,  as  for  the  remainder  of  the 
purchase  price,  which,  in  that  case,  would  be 
due  to  him.  Donegan  was  not  a  party  to 
the  agreement  concerning  the  money,  and, 
as  holder  of  the  bond,  he  had  no  right  to 
this  specific  fund.  Hence,  If  Labory  bad 
purchased  the  bond  he  wonld  not,  as  holder 
thereof,  have  acquired  any  right  to  the 
money.  He  could  have  no  right  to  the  money 
except  under  the  agreement,  which  gave  him 
the  right  to  It  only  upon  the  condition 
that  the  bond  proved  Invalid.  Consequent- 
ly, if,  after  buying  the  bond,  he  had  also  de- 
manded and  received  the  money,  he  would 
be  bound  to  stand  by  the  condition  upon 
which  alone  he  could  become  entitled  to  It, 
and  would  be  forced  to  admit  for  the  benefit 
of  Nelson  and  his  successors,  that  the  bond 
was  Invalid.  If  Labory  could  not  do  other- 
wise than  this,  it  is  equally  clear  that  it 
could  not  be  done  by  his  assignee.  He  could 
not,  by  selling  his  contingent  right  to  the 
money,  enable  his  assignee  to  do  what  he 
could  not  do  himself — to  buy  the  bond,  re- 
ceive and  keep  the  money,  and  hold  the  bond 
as  a  valid  lien.  It  should  be  stated,  In  this 
connection,  that  Wltmer  demanded  and  re- 
ceived the  money  from  the  bank,  upon  the 
statement  that  he  was  the  assignee  of  Labo- 
ry, that  the  superior  comt  had  held  that 
the  bond  was  not  a  Uen  on  the  land  and  that, 
in  consequence  thereof,  he^  u  assigi^.  nf 
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Laboiy,  was  entitled  to  reaeive  tne  money. 
He  has,  therefore,  by  this  purchase  of  the 
right  of  Labory,  and  by  the  receipt  of  the 
money  in  that  right  and  Insisting  on  bis  right 
to  keep  It,  put  himself  in  the  place  of  Labory, 
and  Is  consequently  estopped  from  holding 
the  bond  as  Hen  on  this  land.  Having  no 
right  to  the  specific  money  as  bondholder  and 
no  right  to  it  as  assignee  of  Labory,  except 
on  the  condition  that  the  bond  has  proved 
to  be  invalid,  he  cannot  keep  it  on  any 
other  condition,  and  having  elected  to  keep 
it,  he  must  admit  the  invalidity  of  the  bond. 
If  he  chooses  to  found  his  right  to  the  money 
on  the  fact  of  his  holding  of  the  bond,  be 
can  keep  it  in  that  capacity  only  on  the  con- 
dition named  in  the  agreement  whereby  It 
was  deposited,  that  is,  In  effect,  that  It  was 
to  pay  three-eighths  of  the  bond  and  dis- 
charge the  lien  thereof  upon  this  land.  In 
either  case  he  has  no  claim  or  lien  upon  the 
land  of  plaintiffs.  It  follows  that  the  plain- 
tiffs have  the  right  to  a  Judgment  against 
the  defendants  quieting  their  title  to  the 
land  against  all  claims  of  the  defendants, 
and  that  the  Judgment  should  not  have  re- 
quired them,  as  a  condition  precedent,  to  pay 
to  or  for  Wltmer  the  sum  of  $251,  or  any 
other  sum.  The  theory  on  which  this  condi- 
tion was  inserted  In  the  Judgment  seems  to 
have  been  that  Wltmer  was  entitled,  as  bond- 
holder, to  demand  this  fund  as  part  payment 
on  the  three-eighths  of  the  bond,  and  that 
he  stood  in  a  fiduciary  relation  to  the  plain- 
tiffs and  for  that  reason  could  not  demand 
from  them  more  than  three-eighths  of  the 
$4,000  which  he  paid  for  the  transfer  of  the 
bond  to  himself.  The  first  branch  of  this 
proposition,  is,  as  we  have  stated,  incorrect, 
and  as  he  received  the  money  as  successor 
of  Lalx)ry  and  Is  thereby  estopped,  we  think 
the  latter  part  of  the  proposition  is  immateri- 
al. We  do  not  think  that  the  complaint 
states  two  causes  of  action,  nor  that  Wltmer 
Bros.  Company  was  a  necessary  party. 

It  is  unnecessary  to  consider  the  effect  of 
the  newly  alleged  defect  In  the  street  Im- 
provement proceedings  upon  the  validity 
thereof.  The  $1,390  deposited  under  the 
agreement  of  November  19,  1894,  was  the 
money  of  Labory,  part  of  the  price  of  the 
land  sold  by  him  to  Nelson,  deposited  to 
await  the  determination  of  the  validity  of 
the  proceedings  and  to  discharge  the  Hen  if 
the  bond  was  valid.  In  no  event  was  it  to 
be  returned  to  Nelson.  If  the  bond  was  de- 
clared invalid  the  money  was  to  be  paid  to 
Labory,  less  expenses.  Wltmer  is  therefore 
now  entitled  to  the  money,  either  as  the 
successor  of  Labory,  on  the  theory  that  the 
bond  is  invalid,  or  as  successor  of  Donegan 
and  bolder  of  the  bond,  on  the  theory  that 
It  is  valid.  Under  the  conclusion  we  have 
reached,  that  the  plaintiffs  are  entitled  to 
the  land  free  from  any  Hen  of  the  street 
assessment  and  bond,  it  is  a  matter  of  in- 
difference to  the  plaintiffs,  who  are  not  en- 
titled to  the  fund  in  either  case,  whether 


tne  bond  ana  asBeeBment  are  declared  valid 
or  invalid. 

It  is  ordered  that  the  Judgment  of  the  sa- 
perlor  court  be  modified  by  striking  there- 
from all  that  part  of  the  first  clause  or 
paragraph  beginning  with  the  words,  "And 
upon  paying  into  court  the  sum  of  $110," 
and  ending  with  the  words,  "Two  hundred 
and  fifty-one  dollars  ($251),"  at  the  close  of 
said  paragraph,  and  also  by  striking  there- 
from the  following  part  of  Uie  last  clause  ot 
paragraph  thereof,  to  wit:  "Upon  paying 
into  court  the  sum  of  two  hundred  and 
flfty-one  dollars  ($251),  with  interest  there- 
on from  the  date  hereof  at  the  rabt  of  7 
per  cent,  per  annum  for  said  H.  G.  Wltmer, 
or  upon  payment  of  such  sum,  with  interest, 
to  said  H.  C.  Wltmer,"  and  that,  as  so  modi- 
fied, the  Judgment  be  affirmed. 

We  concur:  ANGELLOTTI,  J.;  McFAR- 
LAND,  J. 
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LYON   V.   UNITED  MODERNS. 
(U  A.  1.500.) 

(Supreme  Court  of  CaUfornia.    Jan.  17,  1906.) 

1.  Tbial— DBNiAi  OF  Mozion  ot  NOKSUIX^ 
Waives  of  Ebbob, 

Where,  after  the  denial  of  a  motion  for  a 
nonsuit  made  at  the  close  of  plaintiff's  case,  de- 
fendant introduced  evidence  which  supplied  de- 
fects in  plaintiff's  proof,  the  error  in  denying 
the  motion  was  waived. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Cent.  Dig.  Trial,  §  082.] 

2.  Insceanck  —  MrrruAi  Benefit  Associa- 
tion—Pboofs  OF  Death  and  Claimant's 

RlOHTV-SUFFICIENCT. 

A  mutual  benefit  certificate,  which  bound 
the  association  to  i>ay  a  specified  sum  to  the 
beneficiary  after  satistactor/  proof  of  the  death 
of  the  member,  and  ot  the  identity  and  right  of 
claimant,  and  of  the  validity  of  the  claim,  only 
required  proof  of  death  and  proof  of  claimant's 
right  and  identity ;  and  the  fact  that  the  proof 
showed  facts  of  which  the  association  might 
avail  itself  as  a  defense  to  an  action  on  the 
certificate  did  not  derogate  from  the  sufficiency 
of  the  proofs  or  bar  the  bringing  of  an  action. 

3.  Saub  —  Action  fos  Benefit— Eviuenci^— 
Findings. 

In  an  action  on  a  mntnal  benefit  certificate, 
the  evidence  considered,  and  held  to  jnstifj'  a 
finding  that  the  member  did  not  have  pleurisy, 
within  the  meaning  of  the  question  in  the  ap- 
plication as  to  whether  he  had  had  pleurisy,  and 
to  which  the  answer  was,  "No." 

4.  Samk— False  Answebs  in  Application— 
Absebtion   of  Falsity— Estoppel. 

Where  an  insured  in  good  faith  made  truth- 
ful answers  to  the  questions  in  the  application, 
but  the  answers,  owing  to  the  fraud  or  mistake 
of  the  medical  exammer,  were  not  correctly 
transcribed,  the  insurer  was  estopped  from  as- 
serting the  falsity  of  the  answers  as  a  defense 
to  the  policy. 

5.  Same — Action  on  Certificate— Evidence 
—Assertion  of  Falsity  of  Answebs  in 
Application. 

In  an  action  on  a  mutual  benefit  certificate, 
plaintiff  was  permitted  to  testify  that  all  the 
medical  examiner  asked  the  member  at  the  time 
of  his  examination  for  membership  as  to  disease 
was  whether  he  had  ever  been  sick,  that  the  memr 
her  answered  that  he  had  had  smallpox,  typhoid 
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fever,  the  "grippe, "  and  a  slight  attack  of 
pleurisy.  The  application  showed  that  the 
member  had  answered  "No"  to  the  question  as 
to  whether  he  had  had  pleurisy.  Held,  that  the 
evidence  was  admissible,  as  showing  tlint  the 
asRociation  was  estopped  from  asserting  the 
falsity  of  the  answer  written  by  the  medical 
examiner. 

a  Same— AssEBTioM  OF  False  Answers  ih 
Application  —  Estoppel  Kule  — Aplioa- 
BiLiTY  to  Benefit  Associations. 

The  rule  that  where  the  insured  in  good 
faith  makes  truthful  answers  to  the  questions 
in  the  application,  and  the  answers,  owing  to 
the  fraud  or  mistake  of  the  agent  filling  ont  the 
application,  are  not  correctly  transcribed,  the 
insurer  is  estopped  from  asserting  their  falsity 
as  a  defense,  is  applicable  to  mutual  fraternal 
societies,  where  the  applicant  is  not  a  member 
until  afteir  the  making  of  his  application. 

7.  Sauk  —  Application  fob  Cebtifioaxb  '— 
Questions— Con  btbuction  . 

The  word  "company,"  in  an  ai>pIicat!on  for 
a  mutual  benefit  certificate  containing  the  ques- 
tion, "Has  any  •  *  •  application  to  insure 
four  life  ever  been  made  to  any  company 
*  *  upon  which  a  policy  has  not  been 
issued,"  refers  only  to  regular  insurance  com- 
panies, and  excludes  fraternal  associations ;  Civ. 
Code,'  i  451,  declaring  that  benefit  associations 
are  not  insurance  comitanies  within  the  insur- 
ance laws,  recognizing  a  distinction  between 
regular  insurance  companies  and  benefit  as- 
sociations. 

8.  Trial— iNBTBtJOilORB— Assumption  ab  to 
Facts. 

Where,  ia  an  action  on  a  mutual  benefit 
certificate,  the  evidence  warranted  a  conclu- 
sion that  the  deceased  member  had  not  had  a 
certain  ^sease  mentioned  in  the  application,  an 
instruction  that  plaintiff  liad  the  burden  of 
proving  that  the  fact  that  the  member  had  had 
such  disease  had  been  communicated  to  the  as- 
sociation was  properly  refused,  because  assum- 
ing a  fact  which  was  for  the  Jury. 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  M.  T.  Allen, 
Judge. 

Action  by  Laara  C.  Lyon  against  the  XTnlt- 
ted  Modems.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Rehearing  denied  Februrary  16,  1906. 

J.  W.  McKinley,  for  appellant  Frank 
James  and  Bernard  Potter,  for  respondent 

ANOELLOTTI,  J.  This  Is  an  appeal 
from  an  order  denying  defendant's  motion  for 
a  new  trial,  in  an  action  brought  by  plalntlfl 
to  recover  on  a  benefit  certificate  of  member- 
ship of  ber  deceased  husband,  issued  by  de- 
fendant corporation.  Defendant  is  one  of  the 
many  fraternal  mutual  beneficial  associations 
existing  In  this  country  which  pay  benefits  to 
the  beneficiaries  named  in  the  certificate  of 
membership,  upon  the  death  of  a  member,  in 
such  amount  as  may  be  set  forth  in  the  certif- 
icate. Deceased  became  a  member  of  one  of 
the  subordinate  lodges  of  defendant  in  Sep- 
tember, 1001,  when  a  certificate  of  member- 
ship was  Issued,  under  the  terms  of  which  it 
was  agreed  that  |3,000  should  be  paid  plain- 
tiff within  90  days  after  "satisfactory  proof  of 
the  death  of  said  member,  and  of  the  Identity 
and  right  of  claimant  and  of  the  validity  of 
the  claim,"  provided,  of  coarse,  that  such 
certificate  remained  in  force  at  the  time  of  his 
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death.  Deceased  died  December  29,  1901 
It  was  in  effect  admitted  on  the  trial  that 
the  certificate  was  in  full  force  at  the  date  of 
his  death,  if  it  was  not  void  In  its  inception 
by  reason  of  alleged  misrepresentations  made 
by  the  deceased  in  his  application  for  mem- 
bership. 

1.  The  first  point  made  by  defaidant  for 
a  reversal  of  the  order  is  that  the  court 
erred  In  denying  its  motion  for  a  nonsuit 
made  at  the  close  of  plaintiff's  evidence,  up- 
on the  ground  that  plaintiff  had  not  shown 
that  satisfactory  proof  had  been  made  to  de- 
fendant of  ber  right,  or  the  validity  of  ber 
claim.  Without  considering  the  question  as 
to  whether  the  admlstdons  made  by  defend- 
ant in  its  answer,  and  Its  stipulation  at  the 
commencement  of  the  trial,  sufficiently  show- 
ed such  compliance  with  this  requirement  as 
was  necessary  to  hiake  a  prima  facie  case 
for  plaintiff,  we  think  there  is  nothing  in  the 
point  made.  Defendant  did  not  rest  its  case 
upon  the  denial  of  the  motion  for  nonsuit, 
but  introdncM  evidence  in  its  own  behalf. 
So  far  as  the  evidence  introduced  by  de- 
fendant supplied  any  defects  in  plaintlffa 
proof,  any  error  in  denying  the  motion  for 
nonsuit  was  waived.  Scrivani  v.  Dondero. 
128  Cal.  31,  32,  60  Fac.  463 ;  Russell  v.  Pac- 
Can.  Co.,  116  Cal.  527,  530,  48  Pac.  616; 
Schlessinger  v.  Mallard,  70  Cal.  326,  384,  11 
Pac.  728. 

Defendant  introduced  In  evidence  the 
proofs  of  death  which  were  in  fact  made. 
These  proofs  were  made  on  blanks  furnished 
by  the  defendant,  and,  in  accordance  with 
the  laws  of  defendant,  by  officers  of  the 
subordinate  lodge  of  which  deceased  was  a 
monber,  and,  concededly,  prima  facie  fully 
established  the  right  of  plaintiff  to  payment 
except  for  one  reason.  Tbe  proofs  were 
written  on  forms  prepared  by  the  defendant 
for  that  purpose,  and  in  answer  to  certain 
questions  propounded  thereon  the  claimant 
and  phyBlcIan  stated  that  deceased  had, 
nearly  one  year  before  making  his  applica- 
tion for  membership,  been  treated  by  a  phys- 
ician "for  cold  and  a  slight  touch  of  pleuri- 
sy," while  In  the  medical  examiner's  report, 
which  was  made  a  part  of  his  application 
for  membership,  in  answer  to  a  question  as 
to  whether  he  had  ever  had  any  of  45  enu- 
merated "diseases,"  including  "pleurisy,"  the 
answer,  "No,"  had  been  written  after  each 
named  disease.  Concededly,  by  virtue  of 
certain  provisions  of  the  contract  the  certif- 
icate was  void,  if  the  deceased  had,  on  his 
application,  made  material  misrepresenta- 
tions in  his  answers  to  the  qnestions  pro- 
pounded on  the  ai^Ucation  blank.  It  Is 
now  claimed  that  the  blank  showed  such  a 
misrepresentation,  and  that  hence  the  proofs 
furnished  as  to  the  validity  of  the  claim 
were  not  "satisfactory."  The  real  point  thus 
appears  to  be  that  under  the  terms  of  the 
certificate  no  action  conld  be  maintained  by 
plaintiff  on  this  certificate  until  she  made 
to  the  company  such  a  showing  as  ough( 
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reasonably  to  satisfy  defendant's  officers  that 
the  defendant  had  no  good  defense  against 
the  claim  on  the  ground  of  misrepresentation 
made  in  the  application  for  membership. 
We  are  satisfied  that  the  contract  required 
no  such  proof  on  the  part  of  the  claimant  as 
a  prerequisite  to  the  maintenance  of  an  ac- 
tion. The  words  "and  of  the  identity  and 
right  of  claimant  and  of  the  validity  of  the 
claim"  all  have  reference  solely  to  her  claim 
that  she  is  the  beneficiary  named  In  the  cer^ 
tiflcate,  and  entitled  to  recover  thereon  If 
the  certificate  was  In  force  at  the  death  of 
the  insured,  and  cannot  reasonably  be  con- 
strued as  requiring  a  showing  as  to  the  valid- 
ity of  the  certificate  Issued  to  the  deceased. 
Proof  of  death  and  proof  of  the  claimant's 
right  and  identity  to  such  benefit  as  was 
stipulated  by  the  certificate  were  the  only 
requisites.  If  the  proof  showed  facts  of 
which  defendant  might  avail  itself  as  a  de- 
fense to  an  action  on  the  certificate,  this 
would  not  derogate  from  the  sufficiency  of 
the  proofs  in  either  respect,  or  bar  the  bring- 
ing of  an  action.  Ins.  Co.  v.  Rodel,  95  U.  S. 
232-237,  24  L.  Ed.  433. 

2.  The  medical  examiner's  report  showed, 
as  already  Indicated,  the  answer,  "No,"  to 
the  question:  "(3)  Have  you  ever  had  any 
of  the  following  diseases?  Answer  yes  or  no 
In  each  space,  and  give  particulars  under  the 
head  of  remarks :  •  •  •  Pleurisy."  Some 
45  so-called  diseases  were  here  enumerated. 
It  further  showed  the  following  question  and 
answer,  viz.:  "(6)  Have  you  consulted  or 
been  advised  by  any-  physician  regarding 
your  health  within  the  last  five  years?  If 
so,  whom,  when,  and  for  what  ailment? 
A.  Grippe,  1900.  Dr.  La  Doux."  It  appear- 
ed from  the  evidence  that  all  the  answers  in 
this  very  lengthy  report  were  written  by  the 
medical  examiner  of  defendant  In  the  pres- 
ence of  the  applicant,  and  as  the  result  of 
his  Inquiry  of  the  applicant,  and  that  the 
applicant  was  then  called  upon  to  sign,  and 
did  sign,  a  statement  at  the  end,  to  the  effect 
that  he  warranted  the  "answers  as  written 
to  the  above  questions  put  by  the  medical 
examiner  are  full,  complete,  and  true,  and 
the  same  shall  be  made  a  part  of  the  herein 
referred  to  application  for  membership."  In 
the  application  proper  was  a  similar  war- 
ranty followed  by  this  statement:  "And  I 
do  hereby  acknowledge  and  consent  and  agree 
that  any  untrue  statement  made  herein  by 
me  or  on  my  behalf,  or  to  any  medical  ex- 
aminer, whether  written  by  my  own  hand 
or  not.  Or  any  concealments  of  facts  by  me 
or  any  one  else,  shall  forfeit  and  cancel  all 
rights  to  any  benefit  under  the  above-named 
application."  The  certificate  recited  that  it 
was  Issued  "in  consideration  of  the  statement 
made  In  the  application  for  beneficiary  certi- 
ficate, and  in  answer  to  questions  asked  in 
the  medical  blank  (the  truth  of  which  said 
member  guaranties)."  There  was  evidence 
tending  to  show  that  during,  or  while  con- 
valescing from,  the  attack  of  "grippe"  refer- 


red to  In  the  medical  report,  the  deceased 
had  a  pleural  pain  "not  so  very,  very  severe." 
The  attending  physician  testified,  "but  a 
little  touch  of  pleurisy."  The  physician  fur- 
ther testified  that  there  was  not  much  In- 
fiammatlon,  hardly  any  fever,  that  it  was  not 
"regular  pleurisy,"  Just  "the  very  first  symp- 
toms of  pleurisy,"  and  "it  terminated  there" 
at  once.  The  evidence  In  regard  to  the  mat- 
ter is  such  that  a  Jury  might  well  have  been 
warranted  in  concluding  that  the  applicant 
had  never  bad  the  "disease"  of  "pleurisy," 
within  the  meaning  of  the  question  relative 
thereto,  and  that  the  written  answer  was 
therefore  not  false.  But,  In  view  of  evidence 
admitted  and  instructions  of  the  trial  court, 
we  are  not  able  to  determine  that  they  so 
concluded.  The  plaintiff  was  allowed,  over 
defendant's  objection,  to  show  what  took 
place  between  the  medical  examiner  and  the 
applicant  at  the  time  the  medical  report  waa 
written.  Under  this  ruling  plaintiff  testified 
that  all  the  medical  examiner  asked  the 
applicant  as  to  diseases  was  whether  "he 
had  ever  been  sick  any,"  and  that  the  appli- 
cant answered  that  he  had  never  had  any- 
thing but  smallpox  and  typhoid  fever,  "until 
January,  1901,  he  bad  the  grippe  and  a  slight 
attack  of  pleurisy,"  and  that  the  examiner 
did  not  say  anything,  but  simply  apparently 
wrote  down  the  answers.  The  only  other 
testimony  regarding  this  interview  was  that 
of  the  examiner,  who  admitted  that  plaintiff 
was  present  during  at  least  a  portion  of  the 
interview,  and  who  said  he  bad  no  recollec- 
tion of  the  applicant  saying  anything  about 
pleurisy,  and  that  he  could  not  say  as  to 
whether  he  asked  the  applicant  as  to  each 
of  the  diseases  enumerated  on  the  blank; 
that  it  was  his  custom  so  to  do,  and  always 
to  write  down  the  full  reply. 

TJpon  this  matter  the  court  Instructed  the 
Jury  In  effect  that  if  the  applicant  had,  prior 
to  the  application,  been  afflicted  with  the 
disease  of  "pleurisy,"  and  that,  when  asked 
whether  he  had  ever  had  such  disease, 
answered,  "Xo,"  his  statement  would  be  a 
misrepresentation  of  a  material  fact,  which 
would  avoid  the  policy,  and  that  if,  on  the 
other  hand,  he  told  the  examiner  that  he 
had  "an  attack,  slight  or  otherwise,  of  pleu- 
risy, and  the  medical  examiner  either  neg- 
lected or  omitted  to  write  the  answer  in  his 
report,"  the  Insured  was  not  responsible  for 
such  omission  or  neglect,  unless  he  had 
actual  knowledge  of  the  fact  that  the  answer 
had  been  Imperfectly  or  incorrectly  written. 
There  was  no  pretense  that  he  had  any 
actual  knowledge  of  the  contents  of  said 
report,  or  that  he  had  been  asked  to  read 
the  same,  or  to  do  anything  but  sign  his 
name  to  the  statement  at  the  end  thereof. 
There  was  no  error  in  the  action  of  tne  court 
In  admitting  this  evidence,  or  In  giving  this 
instruction.  In  volume  3,  Cooley's  Briefs  on 
the  Law  of  Insurance,  p.  2594,  It  is  said: 
"From  an  examination  of  the  cases  the  fol- 
lowing propositions  may  be  rej 
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tabllshed  by  the  weight  «f  authority:  Where 
the  insured,  In  good  faith,  makes  truthful 
answers  to  the  questiona  contained  in  the 
application,  but  bis  answers,  owing  to  the 
fraud,  mistake,  or  negligence  of  the  agent 
filling  out  the  application,  are  Incorrectly 
transcnbed,  the  company  is  estopped  to 
assert  their  falsity  as  a  defense  to  the  policy. 
The  acts  of  the  agent,  whether  be  Is  a 
general  agent  with  power  to  issue  policies,  a 
soliciting  agent,  or  merely  medical  examiner 
tor  the  company,  are  in  this  respect  the  acta 
of  the  company,  and  be  cannot  be  regarded 
as  the  agent  of  the  insured,  though  it  la  bo 
stipulated  in  the  application  or  policy." 

An  examination  of  many  of  the  authorities 
satisfies  us  tliat,  while  there  is  some  conflict 
in  the  cases  on  some  of  the  matters  Included 
In  this  statement,  the  great  weight  of  author- 
ity is  with  the  statement,  as  a  whole,  where 
the  insured  acts  in  good  faith,  and  Is  himself 
without  fault  This  court  baa  already  in- 
dicated its  support  of  the  rule  enunciated. 
In  Menk  T.  Home  Ins.  Co.,  76  Cal.  60,  53,  14 
Pac.  837,  18  Pac.  117,  9  A0l  St  Rep.  158, 
a  fire  insurance  case,  it  said:  "The  only 
point  in  the  offered  testimony  was  that  if 
the  agent  knowing  all  the  essential  facts, 
made  out  the  application  for  plaintiff,  the 
company  cannot  take  advantage  of  defective 
statements  contained  in  It  as  not  complying 
with  the  requirements  of  the  company,  nor 
would  misstatements  be  fatal  to  the  claim  of 
plaintiff  which  the  agent  well  knew  to  be 
false  when  he  made  out  the  application,  re- 
ceived the  money  of  the  applicant,  and  Issued 
the  policy.  The  tendency  of  the  decisions  is 
plainly  to  hold  all  those  conditions  waived 
which,  to  the  knowledge  of  the  agent,  would 
make  the  policy  void  as  soon  as  delivered. 
Otherwise  the  company  would  knowingly 
receive  the  money  of  the  applicant  without 
value  returned,  and  the  whole  transaction 
would  be  a  palpable  fraud."  See,  also,  Whea- 
ton  V.  North  British,  etc.,  Co.,  76  Cal.  415, 
419-421,  18  Pac.  758,  9  Am.  St.  Rep.  218; 
Haxson  v.  Llewelyn,  122  Cal.  195,  199,  54  Pac. 
732;  Bayley  v.  Employers',  etc.,  Corp.,  125 
Cal.  345,  349,  58  Pac.  7;  Parrisb  v.  Rosebud 
M.  &  M.  Co.,  140  Cal.  635,  645,  74  Pac.  312. 
In  Maxson  y.  Llewelyn,  supra,  it  is  pointed 
out  quoting  approvingly  from  Union,  etc., 
Co.  v.  Wilkinson,  13  Wall.  222,  20  L.  Ed.  617, 
that  this  principle  does  not  admit  oral  testi- 
mony to  vary  or  contradict  that  which  Is  In 
writing,  but  It  goes  upon  the  idea  that  the 
writing  was  procured  under  such  circum- 
stances by  the  other  side  as  estops  that  side 
from  using  It  or  relying  on  its  contents — 
not  that  It  may  be  contradicted  by  oral  testi- 
mony, but  that  it  may  be  shown  by  such 
testimony  that  it  cannot  be  lawfully  used 
against  the  party  whose  name  Is  signed  to  it 
The  rule  is  as  applicable  to  life  and  accident 
Insurance  as  It  is  to  fire  Insurance,  and, 
where  the  applicant  Is  not  a  member  until 
after   the    making   of   his   application,   to 


mutual  fraternal  societies  as  It  Is  to  what  is 
known  as  "regular  Insurance." 

3.  On  the  application  proper  the  answers  to 
the  printed  questions  were  written  by  an 
officer  of  defendant,  and  the  paper,  when  so 
completed,  was  handed  to  the  applicant  for 
signature  and  signed  by  him.  The  following 
question  was  contained  thereon,  viz.:  "(7) 
Has  any  proposal  or  application  to  insure 
your  life  ever  been  made  to  any  company,  or 
agent  or  medical  examiner,  upon  which  a 
policy  has  not  been  issued?  If  so.  state 
full  particulars."  The  written  answer  was, 
"No."  The  defendant  sought  to  show  that 
in  December,  1900,  deceased  had  applied  for 
membership  in,  and  a  death  benefit  certifi- 
cate from,  the  "Woodmen  of  the  World,"  a 
well-known  fraternal  association,  which,  as 
.a  part  of  its  plan,  issued  death  benefit  cer- 
tificates similar,  in  all  particulars  material  to 
the  question  here  presented,  to  those  of  this 
defendant  and  that  his  application  had  been 
disapproved  by  the  "head  physician"  of  the 
order,  and  no  certificate  had  ever  been  issued 
thereon.  The  trial  court  sustained  the  objec- 
tion made  to  all  such  testimony,  and  this 
ruling  is  assigned  as  error.  We  are  of  the 
opinion  that  the  "Woodmen  of  the  World" 
was  not  a  "company,"  within  the  meaning  of 
the  question  on  the  application  blank,  and  that 
therefore  the  offered  evidence  was  not  material. 
There  is  some  confiict  in  the  cases  as  to  whether 
a  question  of  the  general  character  of  the  one 
under  consideration  should  be  held  to  refer 
to  any  organization  other  than  regular  in- 
surance companies,  or  whether  it  also  in- 
cludes fraternal  associations  organized  for 
the  purpose  of  mutual  protection  and  relief 
of  its  members,  and  for  the  payment  of  stip- 
ulated sums  of  money  on  the  death  of  the 
members;  but,  where  the  question  stated  on 
the  application  blank  is  as  uncertain  in  its 
terms  as  the  one  under  consideration,  the 
better  reasoning  appears  to  be  in  favor  of 
excluding  all  except  regular  insurance  com- 
panies. 

It  must  be  recognized  that  the  rule  appli- 
cable In  the  construction  of  insurance  con- 
tracts of  construing  the  contract  in  favor  of 
the  assured  and  against  the  insurer,  where 
it  Is  reasonably  susceptible  of  such  construc- 
tion, is  applicable  in  such  cases,  and  there- 
fore, as  said  in  one  of  the  cases,  "where  an 
insurance  company  or  association  seeks  to 
avoid  a  policy  or  certificate  of  membership 
on  the  ground  of  falsity  In  an  answer  to  a 
question  which  is,  by  the  terms  of  the  con- 
tract made  material,  the  court  will  construe 
the  question  and  answer  strictly  as  against 
the  company,  and  liberally  with  reference  to 
the  Insured,"  and,  "if  any  construction  can 
reasonably  be  put  on  the  question  and  the  an- 
swer such  as  will  avoid  a  forfeiture  of  the 
policy  on  the  ground  of  falsity  of  the 
answer,  that  construction  will  be  given,  and 
the  policy  will  be  sustained."  Newton  v. 
S.  W.  M.  L.  Ass'n,  116  Iowa,  311,  90  N.  W. 
73.    The  law  of  this  state  recognizes,  a^c^ 
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tiDCtion  between  regular  Insurance  compa- 
nies and  auch  associations,  which  are  not 
conducted  for  profit,  by  declaring  the  associa- 
tions "not  to  be  Insurance  companies  In  the 
sense  and  meaning  of  the  Insurance  laws  of 
this  state,"  and  exempting  them  from  the 
provisions  of  such  Insurance  laws  (Civ.  Code, 
{  451 ;  Marshall  v.  Grand  Lodge,  133  Cal.  686, 
691,  66  Pac.  25) ;  and  there  is  such  a  differ- 
ence between  the  two  classes  as  to  reasonably 
Justify  one  In  concluding  that  an  association 
or  order  of  the  class  mentioned  is  not  an 
"Insurance  company"  within  the  general  ac- 
ceptation of  that  term.  If  this  be  so,  the  ap- 
plicant here  was  justified  in  concluding  that 
only  regular  insurance  companies  were  meant 
by  the  question,  and  we  must  construe  the 
question  as  calling  for  nothing  more.  If  the 
association  wanted  anything  more,  It  would 
have  been  a  simple  matter  for  It  to  have 
framed  the  question,  on  its  carefully  prepared 
blank,  in  terms  so  precise  and  definite  as  to 
have  left  no  room  for  doubt  Again,  quoting 
from  Newton  v.  S.  W.  Mutual  Life  Ass'n, 
supra:  "When  an  applicant  for  insurance 
answers  categorically  the  questions  asked, 
and  bis  answers  are  correct  In  any  view  of 
the  question  which  can  be  reasonably  taken, 
then  the  Insurance  company  or  association, 
as  the  case  may  be,  ought  not  to  be  allowed 
to  escape  Its  liability  on  the  ground  that  the 
answer  Is  false."  See,  also.  Mutual  Life 
Ass'n  V.  Miller,  92  Fed.  63,  84  C.  C.  A.  211; 
Penn.  Mutual  L.,  etc.,  Co.  v.  Trust  Co.,  72 
Fed.  413,  19  C.  C.  A.  286,  88  L.  R.  A.  70; 
8  Cooley's  Briefs  on  the  law  of  Insurance,  p. 
2079. 

A  contrary  view  of  this  matter  has  been 
taken  by  the  New  Tork  Court  of  Appeals  In 
Alden  v.  Supreme  Tent,  178  N.  Y.  585,  71  N.  E. 
104,  where  the  question  was:  "Have  yon 
ever  been  rejected  by  any  life  Insurance  com- 
pany or  association?"  and  also  by  the  su- 
preme court  of  that  state.  McCoUum  v.  Mu- 
tual, etc.,  Co.,  55  Hun,  103,  8  N.  T.  Supp.  249. 
It  will  be  observed  that  the  question  in  the 
New  York  Court  of  Appeals  case  Included  the 
word  "association,"  as  well  as  "company," 
which  might  reasonably  be  held  to  Indicate 
more  to  the  applicant  In  Bruce  v.  Conn. 
Mut  Life  Ins.  Co.,  74  Minn.  310,  77  N.  W. 
210,  the  question  was:  "Has  any  company 
or  association  ever  declined  or  postponed 
granting  or  receiving  Insurance  on  your  life, 
either  for  any  particular  amount,  or  In  any 
particular  form"  and  it  was  held  that  the 
question  included  fraternal  associations  is- 
suing death  benefit  certificates.  Here,  again, 
the  qnestion  was  so  unlike  the  one  Involved 
In  this  case  as  to  present  an  entirely  different 
question.  We  are  of  the  opinion  that  where 
the  question  asked  Is  materially  the  same  as 
the  one  we  are  considering,  the  other  line  of 
authorities  Is  supported  by  the  better  rea- 
soning. 

4.  Complaint  Is  made  that  the  trial  court 
refused  to  give  to  the  Jury  the  following 
instruction,  viz.:    "The  burden  restB  upon 


each  party  to  establish  by  preponderance  of 
evidence  aflSrmatlve'  allegations  of  Its  plead- 
ing. In  this  case  the  plaintiff  claims  that  the 
fact  that  James  B.  Lyon  had  had  pleurisy 
was  communicated  to  defendant,  and  the  bur- 
den rests  upon  plaintiff  to  show  that  such 
fact  was  communicated  to  defendant"  Re- 
gardless of  the  question  as  to  where  the  bur- 
den lay  to  show  the  facts  constituting  an 
estoppel,  we  are  of  the  opinion  that  the  court 
was  Justified  In  refusing  the  requested  in- 
struction, for  the  reason  that  It  assumed  a 
fact  that,  under  the  evidence,  was  in  Issue 
and  for  the  Jury  to  decide,  viz.,  that  the  ap- 
plicant had  suffered  from  the  disease  of 
"pleurisy."  As  we  have  already  shown,  the 
evidence  was  such  as  to  warrant  a  conclusion 
that  he  had  not  had  such  disease,  within  the 
meaning  of  the  printed  question,  but  had  had 
only  the  first  symptoms  thereof — ^had  only 
been  threatened  with  the  same  The  ques- 
tion as  to  whether  he  had  the  disease  was  one 
of  the  questions  submitted  to  the  Jury  tor 
decision  by  the  charge  of  the  oonrt  The  re- 
quested instruction  in  effect  declared  it  to  be 
a  fact  that  the  deceased  liad  the  disease,  and 
that  the  answer,  as  written  on  the  medical 
examiner's  report,  was  false.  We  are  also 
satisfied  tliat,  under  the  circumstances  shown 
by  the  record,  the  defendant  could  not  have 
been  prejudicially  affected  by  the  absence  of 
any  specific  Instruction  as  to  where  the  bur- 
den of  proof  rested  to  show  an  estoppel  in 
the  respect  designated. 

5.  Various  other  rulings  of  the  trial  court  in 
the  matter  of  Instructions  are  complained  of, 
but  we  find  none  that  require  special  mention. 
As  to  defendant's  other  requested  Instruc- 
tions, so  far  as  proper,  they  appear  to  have 
been  fully  covered  by  other  instructions  given, 
and  those  portions  of  the  charge  of  the  court 
that  are  complained  of  were  in  accord  with 
the  views  we  have  already  expressed  In  dis- 
cussing the  question  as  to  the  right  of  the 
plaintiff  to  show  that  the  answers  ^ven  by 
the  applicant  to  the  medical  examiner  were 
correct  and  the  question  as  to  whether  the 
"Woodmen  of  the  World"  was  an  insurance 
company,  within  the  meaning  of  the  phrase 
used  in  the  printed  application. 

The  order  appealed  from  is  aflBrmed. 

We  concur;    SHAW,  J.;  McFARLAND,  J. 


Itg  Cal.  Sl« 
STONER  V.  ZUCKER  et  al.    (L.  A.  1,436.) 
(Supreme  Court  of  California.    Jan.  22,  1906.) 

Licenses— Revocation. 

Where  plaintiff  granted  defendant  a  parol 
license  to  construct  an  irrigation  ditch  over 
plaintiff's  land,  and  defendant  entered  under 
such  license  and  expended  over  $7,000  in  the  con- 
struction of  the  ditch,  the  license  became  ir- 
revocable, and  defendant  was  entitled  to  a  right 
of  way  over  plaintiff's  lands  for  the  purpose  of 
maintaining  the  ditch. 

[Ed.  Note. — For  cases  in  point,  see  v«L  SZ, 
Cent  Dig.  Licenses.  i^^^^^^-l^QQglQ 
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Department  2.  App«al  from  Superior 
Court,  Riverside  County ;  J.  S.  Noyes,  Judge. 

Action  by  Jacob  Stoner  against  Fred  Zuck- 
er  and  another.  From  a  Judgment  for  de- 
feudanta,  plaintiff  appeals.    Affirmed. 

Rehearing  denied  February  20,  1906. 

Collier  ft  Camahan,  for  appellant  E.  W. 
Freeman  and  Henry  J.  Stevens,  for  respond- 
ents. 

HENSHAW,  J.  Plaintiff  pleaded  that  de- 
fendants had  entered  upon  his  land  In  1899, 
under  license,  and  had  constructed  thereon 
and  thereover  a  ditch  for  the  carrying  of 
water;  that  he  never  conveyed  or  agreed  to 
convey  to  the  defendants  any  right  of  way, 
easement,  or  Interest  in  the  land  for  the  pur- 
pose, and  their  right  to  construct  and  main- 
tain the  ditch  rested  wholly  upon  this  license; 
that  In  1900  he  served  notice  upon  them  that 
the  license  to  construct  and  operate  the  ditch 
had  been  revoked  and  abrogated  by  him.  '  Not- 
withstanding this  notice  of  revocation  and 
abrogation,  the  defendants,  disregarding  it, 
have  continuously  entered  upon  plaintiff's  land, 
making  repairs  upon  the  ditch  and  restoring 
the  same  where  it  was  broken  and  washed 
away,  and  defendants  threaten  to  continue 
this  trespass  upon  the  lands  of  the  plaintiff. 
Plaintiff  therefore  prayed  that  the  defend- 
ants be  adjudged  trespassers  and  be  enjoin- 
ed from  the  use  of  the  ditch  or  from  In  any 
manner  entering  upon  the  lands  of  the  plain- 
tiff to  repair  or  otherwise  maintain  It.  The 
evidence  established,  without  controversy, 
that  defendants  constructed  the  ditch  for 
the  purpose  of  carrying  water  for  Irrigation 
to  their  own  and  other  lands,  and  had  ex- 
pended upon  the  ditch  the  sum  of  seven 
thousand  and  more  dollars.  The  court 
found  that  "a  right  of  way  for  the  construc- 
tion and  maintenance  of  the  ditch  for  the 
purpose  of  taking  water  from  Santa  Ana 
river  for  use  in  connection  with  and  upon  de- 
fendants' lands  was  given  and  granted  by 
the  plaintiff  to  the  defendants,  and  that  the 
defendants  are  the  owners  of  a  right  of  way 
for  said  ditch  for  the  purpose  aforesaid." 
The  court  further  found  that  there  was  a  con- 
sideration for  the  "granting  of  said  right  of 
way,  in  that  defendants  contracted  and 
agreed  with  the  plaintiff  to  deliver  to  and  for 
the  use  of  the  plaintiff  on  his  land  lying 
under  said  caiuil  sufficient  water  to  Irrigate 
the  land,  and  the  defendants  have  at  all 
times  delivered  said  water  bo  agreed  to  be 
delivered.  This  last  finding  derives  no  sup- 
port from  the  evidence,  and  the  first  finding, 
to  the  effect  that  the  plaintiff  "granted"  a 
right  of  way,  can  be  supported  only  upon  the 
understanding  that  the  court  by  "grant"  meant 
that  "permission"  was  given  to  defendants 
for  the  construction  and  maintenance  of  the 
ditch.  So.  construing  the  findings,  the  ques- 
tion is  squarely  presented  as  to  the  revoca- 
bllity  or  nonrevocability  of  an  executed  parol 
license,  whose  execution  has  Involved  the  ex- 


penditure of  money,  and  where,  from  the 
very  nature  of  the  license  given,  It  was  to- 
be  continuous  In  use. 

Appellant  contends  that  a  parol  license  to- 
do  an  act  upon  the  land  of  the  licensor, 
while  It  justifies  anything  done  by  the  li- 
censee before  revocation,  is  revocable  at  the- 
option  of  the  licensor,  so  that  no  fiurther  acts 
may  be  justified  under  it,  and  this,  although 
the  intention  was  to  confer  a  continuing 
right,  and  money  has  been  expended  by  the- 
licensor  upon  the  faith  of  the  license,  and 
that  such  a  license  cannot  be  changed  Into- 
an  equitable  right  on  the  ground  of  equitable 
estoppel.  To  the  support  of  this  proposition 
Is  offered  authority  of  great  weight  and  of 
the  highest  respectability.  The  argument  In. 
brief  is  that  a  license  in  Its  very  nature  Is  tc 
revocable  permission,  that  whoever  accepts- 
that  permission  does  It  with  knowledge  that 
the  permission  may  be  revoked  at  any  thne; 
that  the  rule  cannot  be  changed,  therefore, 
because  the  licensee  has  foolishly  or  Improvi- 
deutly  expended  money  In  the  hope  of  a  con- 
tinuance of  a  license,  upon  the  permanent 
continuance  of  which  be  has  no  right  in  law 
or  in  equity  to  rely;  that  to  convert  such  a 
parol  license  Into  a  grant  or  easement  under 
the  doctrine  of  estoppel  is  destructive  of  the 
statute  of  frauds,  which  was  meant  to  lay 
down  an  inflexible  rule;  and,  finally,  that 
there  Is  no  room  or  play  for  the  operation 
of  the  doctrine  of  estoppel,  since  the  licensor 
has  in  no  way  deceived  the  licensee  by  revo- 
cation, has  put  no  fraud  upon  blm,  and  ha» 
merely  asserted  a  right  which  bad  been  ab- 
solutely reserved  to  him  by  the  reiy  terms 
of  his  permission.  No  one  has  stated  this 
argument  more  clearly  and  cogently  than 
Judge  Cooley,  who,  holding  to  this  construc- 
tion of  the  law,  has  expressed  It  In  his  work 
on  Torts.  Cooley,  Torts  (2d  Ed.)  364.  But 
that  the  same  eminent  jurist  recognized  the 
injustice  and  the  hardship  which  followed 
such  a  conclusion  is  plainly  to  be  seen  from 
his  opinion  In  Maxwell  v.  Bay  City  Bridge 
Co.,  41  Mich.  453,  2  N.  W.  639,  where,  discuss- 
ing this  subject,  he  says:  "But  the  Injus- 
tice of  a  revocation  after  the  licensee.  In  re- 
liance upon  the  license,  has  made  large  and 
expensive  Improvements,  is  so  serious  that  It 
seems  a  r^roach  to  the  law  that  It  should 
fall  to  provide  some  adequate  protection 
against  It.  Some  of  the  courts  have  been 
disposed  to  enforce  the  license  as  a  parol 
contract  which  has  been  performed  on  one 
side."  Indeed,  the  learned  jurist,  with  equal 
accuracy,  might  have  stated  that  the  major- 
ity of  courts  have  so  decided,  In  accordance 
with  the  leading  case  of  Rerick  v.  Kern,  14 
Serg.  &  R.  267,  16  Am.  Dec.  497.  That  case 
was  carefully  considered,  and  it  was  held 
that  It  would  be  to  countenance  a  fraud  upon 
the  part  of  the  licensor  If  he  were  allowed, 
after  expenditure  of  money  by  the  licensees 
upon,  the  faith  of  the  license,  to  cut  short  by 
revocation  the  natural  term  of  Its  continuance' 
'  and  existence,  and  that  under  the  doctrine  of 
Drgitized  by  VjOOQlC 
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estoppel,  the  licensor  would  not  be  allowed 
to  do  this.  The  decision  was  that  the  li- 
censor would  be  held  to  have  conyeyed  an 
easement  commensurate  In  Its  extent  and  du- 
ration with  the  right  to  be  enjoyed.  In  that 
case  there  was  a  parol  license  without  con- 
sideration to  use  the  waters  of  a  stream  for 
a  sawmill,  and  It  was  held  It  could  not  be 
revoked  at  the  grantor's  pleasure,  where  the 
grantee,  in  consequence  of  the  license,  had 
erected  a  mill.  The  court  In  that  case  says, 
after  discussion:  "It  Is  to  be  considered  as 
If  there  had  been  a  formal  conveyance  of 
the  right,  and  nothing  remains  but  to  de- 
termine Its  duration  and  extent  A  right  un- 
der a  license,  when  not  specifically  restricted, 
Is  commensurate  with  the  thing  of  which  the 
license  is  an  accessory."  And  the  court  said 
further:  "Having  in  view  an  unlimited  en- 
joyment of  the  privilege,  the  grantee  has  pur- 
chased by  the  expenditure  of  money,  a  right 
indefinite  in  point  of  duration,  which  can- 
not be  forfeited  by  a  uonuser  unless  for  a 
period  sufficient  to  raise  the  presumption  of 
a  release.  The  right  to  rebuild  in  case  of 
destruction  or  dilapidation  and  to  continue 
the  business  on  its  original  footing  may  have 
been  in  fact  as  necessary  to  his  safety,  and 
may  have  been  an  inducement  of  the  partic- 
ular Investment  In  the  first  Instance." 

It  will  not  be  necessary  to  multiply  cita- 
tions of  authority  upon  this  point.  It  Is  suf- 
ficient to  refer  to  the  very  instructive  com- 
ment of  Prof.  Freeman  to  the  case  of  Rerlck 
T.  Kern,  reported  in  16  Am.  Dec.,  at  page  497. 
The  learned  author  of  the  note  concludes  his 
review  by  saying,  as  he  shows,  that  "It  will 
be  seen  that  the  doctrine  of  the  principal 
case,  though  not  recognized  In  some  of  our 
state  courts,  is,  nevertheless,  expressive  of 
the  law  as  administered  by  the  majority  of 
them,  and  that  the  preponderance  of  recent 
Judicial  opinions  is  in  harmony  with  the 
views  of  Judge  Gibson."  This  court  in  the 
case  of  Flicklnger  v.  Shaw,  87  Cal.  126,  25 
Pac.  268,  11  L.  R.  A.  13i,  22  Am.  St.  Rep. 
234,  discussed  and  approved  the  case  of  Rer- 
lck V.  Kern,  supra.  It  was  not  called  upon 
there  to  pass  upon  the  precise  question  here 
presented,  because  In  that  case  defendant 
had  entered  and  expended  money  upon  a 
parol  agreement  to  convey  a  right  of  way, 
and  the  court  was  called  upon  merely  to 
decide  in  consonance  with  undisputed  equi- 
table principles  that  that  parol  agreement 
was  enforceable,  but  in  Smith  v.  Green,  109 
Cal.  234,  41  Pac.  1024,  the  exact  principle  here 
announced  is  distinctly  recognized,  and  It  Is 
said :  "The  general  rule,  no  doubt,  is  that  one 
who  rests  his  claim  to  an  easement  on  a  verbal 
contract  alone,  unexecuted  and  unaccompani- 
ed by  any  other  facts,  has  no  rights  thereto 
which  he  can  enforce.  But  there  are  many 
cases  where  a  mere  parol  license  which  has 
been  executed,  and  where  investments  have 
been  made  npon  the  faith  of  it,  has  been 
held  Irrevocable.  Gould  on  Waters,  {$  232, 
324."    The  recognized  principle,  therefore,  is 


that  where  a  licensee  has  entered  under  a  pa- 
rol license  and  has  expended  money,  or  Its 
equivalent  In  labor.  In  the  execution  of  the 
license,  the  license  becomes  Irrevocable,  the 
licensee  will  have  a  right  of  «itry  upon  the 
lands  of  the  licen:^or  for  the  purpose  of  main- 
taining his  structures  or,  in  general,  his 
rights  under  his  license,  and  the  license  will 
continue  for  so  long  a  time  as  the  nature 
of  It  calls  for.  Thus,  for  example,  where 
the  license  was  to  erect  a  lumber  mill,  the 
license  came  to  an  end  when  the  timber 
available  for  use  at  that  mill  bad  been  work- 
ed up  Into  lumber.  The  same  has  been  held 
as  to  a  milldam,  the  right  to  maintain  the 
dam  continuing  so  long  as  there  was  use 
for  the  mill,  and  the  right  being  lost  by 
abandonment  and  disuse  only  when  the  non- 
user  had  continued  for  a  period  sufficient 
to  raise  the  presumption  of  release.  In  the 
case  of  Irrigating  ditches,  drains,  and  the 
like,  the  license  becomes,  in  all  essentials, 
an  easement,  continuing  for  such  length  of 
time,  under  the  indicated  conditions,  as  the 
use  itself  may  continue. 

For  these  reasons  the  judgment  and  order 
appealed  from  are  Affirmed. 


We    concur:    McFARLAND,    X: 
GAN,  J. 


LORI- 


148  Cal.  451 
PREFUMO  V.  RUSSBLIi  et  al.  (L.  A.  1.444.> 
(Supreme  Court  of  California.    Jan.  16,  1906.) 

1.  Exceptions,  Biix  or— Tim  vox '  Settle- 
ment. 

Code  Civ.  Proc.  f  650,  requires  a  party  pro- 
posing a  bill  of  exceptions  to  either  present  them 
to  the  judge  for  Eettlement  or  deliver  them  to  a 
clerk  for  the  judge  within  10  days  after  service 
on  him  of  proposed  amendments.  Section  1012 
authorizes  the  service  of  papers  by  malL  Sec- 
tion 1013  provides  that  in  such  cases,  if  the 
person  on  whom  service  is  made  is  given  a 
certain  number  of  days  after  the  service  to 
perform  an  act,  the  time  is  extended  one  day 
for  every  25  miles  distance  between  the  place 
of  deposit  and  the  place  of  address,  the  ex- 
tension, however,  not  to  exceed  90  days.  Held 
that,  where  an  attorney  who  proposed  a  bill  of 
exceptions  acknowledged  by  letter  the  receipt 
of  the  proposed  amendments  served  by  mail, 
this  did  not  make  the  service  personal,  so  as  to 
deprive  him  of  the  extension  of  time  provi<lM 
by  section  1013. 

2.  MoBTOAOES  —  Absolute  Debu  as  Mobt- 

OAOE. 

Where  defendants  gave  plaintiff's  husband 
a  deed  of  land  to  secnre  the  payment  of  a  cer- 
tain sum  to  him,  and  he  conveyed  the  land  to 
bis  wife  while  the  defendants  were  in  possession 
of  the  land  so  far  as  it  was  occupied  at  oil,  the 
conveyance  was  a  mortgage,  and  the  defendants 
have  all  the  beneficial  interest  in  the  land  sub- 
ject to  the  lien  for  the  sam  secured  due  plain- 
tiff's husband. 

Department  1.  Appeal  from  Superior  Court, 
San  Luis  Obispo  County;  B.  P.  Unangst, 
Judge. 

Action  by  Ada  S.  Prefumo  against  C.  J. 
Russell  and  another.    From  a  Judgment  In 
favor  of  plaintiff,  and  from  an  order  deny- 
ing a  oew  trial,  defendants  appea 
Digitized  by' 
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Marcel  E.  Cerf,  for  appellants.  W.  H. 
Spencer,  for  respondent 

SHAW,  J.  Tbe  defendants  appeal  from 
a  judgment  In  favor  of  tbe  plaintiff,  and 
from  an  order  denying  the  defendants'  mo- 
tion for  a  new  trial. 

The  respondent  makes  a  preliinlnary  ob- 
jection to  the  consideration  of  any  of  the 
points  arising  npon  the  motion  for  a  new 
trial,  upon  the  ground  that  the  bill  of  ex- 
ceptions was  not  properly  settled,  and  is 
not  a  part  of  the  record.  The  judgment  was 
rendered  on  January  24,  1903.  The  defend- 
ants served  on  the  plaintiff's  attorney  their 
proposed  bill  of  exceptions,  and  thereafter, 
on  March  18,  1903,  the  plaintiff's  attorney 
served  on  the  attorney  for  the  defendants 
his  pr<vosed  amendments  thereto.  The  bill 
and  amendments  thereto,  thus  proposed, 
were  not,  within  10  days  thereafter,  present- 
ed to  tbe  judge  for  settlement,  nor  filed  with 
the  clerk  for  the  judge.  They  were  filed 
with  the  clerk  for  tbe  Judge  on  March  31, 
1903,  which  was  13  days  after  the  service. 
Section  650  of  tbe  Code  of  Civil  Procedure 
requires  the  party  proposing  the  bill  to  either 
present  them  to  the  Judge  for  settlement  or 
deliver  them  to  the  clerk  for  the  judge 
within  10  days  after  the  service  on  him  of 
the  proposed  amendments.  The  objection 
made  to  tbe  settlement  of  the  bill  was  that 
the  bill  and  amendments  were  delivered  to 
the  clerk  for  the  Judge  too  late,  and  that 
tbe  proceeding  for  tbe  settlement  of  tbe  bill 
consequently  lapsed.  The  facts  were  that 
the  attorney  for  the  plaintiff,  who  served 
tbe  proposed  amendments,  at  that  time  re- 
sided and  had  his  ofilce  in  San  Luis  Obispo ; 
that  the  attorney  for  tbe  defendants,  on 
whom  the  service  was  made,  at  that  time 
resided  and  bad  his  office  in  San  Francisco, 
and  the  service  of  tbe  proposed  amendments 
was  made  by  mall,  under  the  provisions  of 
sections  1012  and  1013,  Code  Civ.  Proc.; 
the  distance  between  tbe  two  places,  accord- 
ing to  the  stipulation  of  tbe  parties,  being 
250  miles.  Section  1013  provides  that  In 
such  cases  tbe  service  is  complete  at  tbe 
time  the  paper  is  deposited  In  the  postoffice 
at  the  place  of  residence  of  the  person  mak- 
ing tbe  service,  "but  If  within  a  given  num- 
ber of  days  after  such  service  a  right  may 
be  exercised,  or  an  act  is  to  be  done  by  tbe 
adverse  party,  the  time  within  which  such 
right  may  be  exercised  or  act  be  done  is 
extended  one  day  for  every  25  miles  distance 
between  tbe  place  of  deposit  and  tbe  place  of 
address,  such  extension,  however,  not  to 
exceed  90  days  In  all."  Tbe  effect  of  this 
provision  of  section  1013  is  to  extend  this 
time,  in  tbe  present  case,  10  days,  so  that 
the  defendant  had  20  days  In  all,  after  such 
deposit  In  tbe  postofBce,  within  which  to 
make  the  delivery  to  the  clerk,  and  conse- 
quently tbe  delivery  on  March  31st  was 
within  tbe  time  allowed,  and  was  sufficient. 

Tbe  plaintiff  sought  to  avoid  the  effect  of 


section  1013  by  showing  that  on  March  21, 
1903,  after  be  had  received  the  proposed 
amendments  through  the  mall,  tbe  attorney 
for  the  defendants  wrote  a  letter  to  the  plain- 
tiff's attorney,  inclosing  a  copy  of  his  notice 
of  appeal  from  tbe  Judgment  In  tbe  action, 
and  further  stating,  "I  wish  to  acknowledge 
due  service  of  your  proposed  amendments 
to  my  proposed  bill  by  receipt  thereof  yester- 
day, March  20,  1903."  This,  counsel  claim, 
was  equivalent  to  personal  service  of  the 
amendments  on  March  20tb,  and  had  tbe 
effect  of  setting  the  time  running  on  that 
date  for  the  delivery  of  the  bill  and  amend- 
ments to  tbe  clerk  for  the  judge  and  of 
waiving  tbe  additional  time  given  by  section 
1013  in  case  of  service  by  mail.  Tbe  claim 
is  that  this  admission  of  service  bad  the 
same  effect  as  if  there  had  been  no  attempt 
to  serve  the  paper  by  mail,  and  that  tbe  time 
began  to  run  as  if  there  bad  been  personal 
service  on  the  day  the  amendments  were, 
according  to  tbe  admission,  actually  received 
by  tbe  defendants'  attorney  in  San  Fran- 
cisco. We  think  the  court  below  correctly 
held  that  this  claim  was  untenable.  In  case 
of  any  dispute  in  regard  to  the  fact  or  time 
of  service,  tbe  admission  would,  of  course, 
be  very  satisfactory  evidence  thereof,  but 
we  do  not  think  that,  with  respect  to  the 
question  of  tbe  time  within  which  the  next 
successive  step  in  the  proceeding  was  to  be 
taken  by  tbe  adverse  party,  it  should  be  held 
to  be  a  waiver  of  any  part  of  the  time  given 
by  tbe  statute  in  case  of  service  by  mail. 
Express  words,  or  the  equivalent  thereof, 
should  be  required  to  constitute  such  a 
waiver.  If  the  plaintiff's  position  were  cor- 
rect, all  that  would  be  necessary,  in  case 
of  service  by  mail,  would  be  to  show  that 
there  bad  been  actual  receipt  of  the  paper 
in  the  usual  course  of  mail  delivery,  and 
thereupon  to  Invoke  tbe  rule  that  actual 
receipt  is  equivalent  to  personal  service,  and 
by  that  means  change  tbe  character  of  the 
serv'ee  from  a  mall  service  to  personal  serv- 
ice, and,  practically.  In  every  case  materially 
shorten  tbe  time  allowed  by  law  for  the  do- 
ing of  an  act  after  such  service.  An  admis- 
sion by  counsel  is  only  a  species  of  evidence 
of  such  actual  receipt,  and  conclusive  proof 
thereof  could  often  be  made  by  other  means, 
with  the  result  that  tbe  time  allowed  would 
be  rendered  altogether  uncertain  and  de- 
pendent on  matters  not  of  record. 

Tbe  plaintiff  relies  on  tbe  cases  of  Helnlen 
V.  Heilbron,  91  Cal.  636,  30  Pac.  8,  and  Shear- 
man V.  .Torgensen,  106  Cal.  483,  39  Pac  863, 
as  establishing  the  contrary.  We  do  not 
think  they  have  that  effect.  Neither  of  those 
cases  presented  any  such  question.  In  tbe 
first  case  there  was  a  dispute  concerning 
the  fact  of  tbe  service  of  a  notice  of  appeal. 
An  attempt  bad  been  made  to  serve  it  by 
mail,  but  the  attempt  was  abortive,  so  far 
as  such  service  was  authorized  by  the  stat- 
ute, because  the  statutory  method  bad  not 
been  followed,  in  that  the  notice  J]ad.m>t 
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been  addressed  to  tbe  place  of  leflldence, 
or  location  of  the  office,  of  tbe  iHirty  on 
"trbom  It  was  to  be  served.  As  a  statutory 
service  by  mall  the  mere  deposit  In  tbe  post- 
office,  without  tbe  proper  address,  was  void. 
But  it  appeared  that  tbe  notice  was  forward- 
ed from  tbe  place  to  wblcb  It  was  addressed 
to  bis  place  of  residence,  and  was  actually 
received  by  blm  within  tbe  proper  time.  It 
was  held  that  under  the  circumstances,  and 
for  tbe  purposes  of  opposing  a  motion  to 
dismiss  tbe  appeal  for  want  of  service  of  tbe 
notice  of  appeal,  tbe  actual  receipt  of  tbe  no- 
tice by  the  party  to  whom  tt  was  addressed 
and  upon  whom  it  was  to  be  served,  within  the 
time  allowed,  was  a  personal  service  there- 
of, regardless  of  the  question  of  there  hav- 
ing been  a  sufficient  substituted  service  by 
mall,  and  that  this  was  sufficient  to  give  the 
court  jurisdiction  of  the  appeal.  The  ques> 
tlon  of  the  effect  of  such  actual  delivery  up- 
on tbe  time  allowed.  In  case  of  a  good  service 
by  mail,  or  in  any  case,  did  not  arise,  and  was 
not  discussed.  In  tbe  Shearman  Case,  tbe 
question  arose  with  respect  to  the  service  by 
mall  of  a  notice  of  tbe  overruling  of  a  de- 
murrer to  tbe  complaint  Tbe  notice  was 
actually  received  by  the  attorney  for  tbe  de- 
fendants, and  tbe  service  was  also  good  as 
a  substituted  service  by  mall  under  sections 
1012  and  1013,  Code  Civ.  Proc.  Tbe  defend- 
ants failed  to  file  any  answer  to  tbe  com-> 
plaint,  and  long  after  bis  time  for  so  doing 
bad  expired  under  either  method  of  service, 
bis  default  was  taken  and  judgment  entered 
against  him.  Following  Helnlen  v.  Heilbron, 
supra,  tbe  court  said  that  the  actual  receipt 
of  the  notice  was  equivalent  to  personal  serv- 
ice. Owing  to  the  short  distance  between 
tbe  counties  of  San  Francisco  and  Alameda, 
the  time  for  answering  was  the  same  under 
either  method.  There  was  no  question  con- 
cerning tbe  time.  The  only  dispute  was  In 
regard  to  the  question  whether  or  not  tbe 
negligence  of  tbe  party  was  sufficiently  ex- 
cusable to  justify  the  vacation  of  the  default 
and  judgment,  and  It  was  held  that  there 
was  no  sufficient  excuse.  Neither  case  Is 
authority  on  the  question  arising  in  this 
casa    Tbe  bill  was  properly  settled. 

Upon  tbe  merits  of  tbe  case  it  Is  clear 
that  tbe  findings  and  judgment  In  favor  of 
the  pfalntlfC  are  erroneous  and  that  tbe  judg- 
ment and  order  must  be  reversed.  The 
complaint  states  a  cause  of  action  to  quiet 
tbe  plaintiff's  alleged  title  to  certain  tracts 
of  land.  The  defense  stated  In  the  answec 
Is,  In  substance,  that  both  plaintiff  and  de- 
fendants claim  under  D.  W.  Grover,  and 
Hannah  F.  Grover,  that  the  defendants  bad, 
by  assignment  from  Kramer,  a  contract  to 
purchase  tbe  lands  from  the  Grovers  upon 
wblcb  there  was  due  about  $000 ;  that  by  an 
agreonent  then  made  between  tbe  defend- 
ants, tbe  Grovers  and  P.  B.  Prefumo  (plain- 
tiff's husband),  said  Prefumo  advanced  for 
and  on  behalf  of  tbe  defendants  the  said  sum 
of  $000,  and  therewith  paid  tbe  balance  due 


under  tbe  contract,  upon  the  promise  of  de- 
fendants that  they  would  repay  blm  tbe 
said  sum;  that  It  was  also  agreed  at  the 
time  that  the  Oromv  should  ccmvey  the 
lands  to  said  Prefumo,  and  that  Prefumo 
should  hold  title  thereto  for  the  beneQt  of 
defendants  and  as  security  for  the  repayment 
of  said  sum  of  $600,  and  also  tbe  sum  of 
about  $985  due  him  from  them  on  account 
of  another  lien  on  or  claim  against  said  land; 
that  in  accordance  with  this  agreement,  the 
Grovers  conveyed  the  lands  to  said  P.  B. 
Prefumo,  who  thereupon  held  the  same  un- 
der the  agreement  as  trustee  for  the  defend- 
ants; that  said  Prefomo  thereafter,  and 
without  consideration,  conveyed  said  lands 
to  the  plaintiff,  Ada  S.  Prefumo,  and  that  a 
part  of  tbe  Indebtedness  due  said  P.  B.  Pre- 
fumo, for  which  he  held  the  land  as  security, 
has  been  paid  and  tbe  balance  remains  un- 
paid. The  court  found  that  each  and  every 
of  these  allegations  of  the  answer  were  un* 
true,  except  that  P.  B.  Prefumo  had  conv^- 
ed  the  lands  to  the  plaintiff  without  a  valu- 
able consideration.  By  proper  assignments 
of  tbe  insufficiency  of  the  evidence  the  de- 
fendants challenge  these  findings.  Al- 
though there  are  some  particular  details  in 
which  the  evidence  varies  slightly  from  the 
facts  alleged  In  tbe  answer,  yet  In  all  substan- 
tial respects  the  averments  are  supported 
by  uncontradicted  evidence.  Under  tbe  facts 
alleged  and  the  evidence  given.  It  is  clear 
that  the  defendants  had  all  the  beneficial 
interest  In  the  lands  subject  to  the  claim  and 
lien  thereon  In  favor  of  P.  B.  Prefumo  for 
the  payment  of  the  sums  advanced  by  him 
and  due  under  the  agreement  made  by  him 
with  the  defendants.  The  defendants  were 
In  possession  of  the  lands,  so  far  as  tbey  can 
be  said  to  have  been  occupied  at  all,  and  tbe 
plaintiffs  right  thereto  is.  In  effect,  no  more 
than  a  mortgage  to  secure  the  money  due  un- 
der tbe  agreement  Walton  v.  Karnes,  67 
Cal.  255,  7  Pac.  676;  Millard  v.  Hathaway,  27 
Cal.  119,  140;  Hellman  v.  Messmer,  75  Cal. 
170,  16  Pac.  766;  Thomas  v.  Jameson,  77 
Cal.  93,  19  Pac.  177.  The  only  legal  method 
of  enforcing  such  a  claim  la  by  foreclosure 
suit.  The  plaintiff  being  a  voluntary  pur- 
chaser. Is  In  no  letter  position  than  was 
her  grantor  at  tbe  time  she  purchased.  The 
findings  are  unsupported  by  the  evidence. 
The  judgment  and  order  are  reversed. 

We   concur:    ANGELLOTTI,  J.,   McFAR- 
LAND,  J. 


1  Cal.  App.  Sit 
FLINN  ▼,   CROOKS. 

(Court  of  Appeal,  First  District,  California. 
Dec  5,  1905.) 

I.  Affeai/— Habmliess  Ebbob— Norsitit— Dx- 
NiAi/— Abandonment  or  Issues. 

There  was  no  prejudicial  error  in  denying 
a  nonsuit  on  a  count  of  the  complaint,  where 
it  was  eliminated  by  statements  of  plaiatiffs 
counsel  and  the  instmctl^flff,^  by  V^OOglC 
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2.  Same  —  PBMSOTm:iOK8— Facts  to  SxrasTAiN 

IHSTBTJCTIONS. 

When  error  is  claimed  as  to  an  instruction 
given,  and  the  evidence  might  have  justified  it, 
appellant  moat  show  affirmatively  that  it  did 
not. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  3, 
Gent.  Dig.  Appeal  and  Error,  J  3690.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Thomas  F.  Graham, 
Judge. 

Action  by  William  D.  Flinn  against  Samuel 
R.  Crooks.  From  a  Judgment  In  favor  of 
plaintiff,  and  from  an  order  denying  a  new 
trial,   defendant   appeals.    Affirmed. 

Snllivan  &  Sullivan,  for  appellant  Wil- 
liam J.  Qleason,  for  respondent 

COOPER,  J.  Action  to  recover  ?1,500  at- 
torney's fees  alleged  to  bare  become  due  from 
defendant  to  plaintiff's  assignor.  The  case 
was  tried  with  a  Jury,  and  a  verdict  rendered 
for  plaintiff  for  $1,100.  This  appeal  Is  from 
the  Judgment  and  order  denying  defendant's 
motion  for  a  new  trlaL 

The  appellant  relies  upcm  two  points  for  a 
reversal  of  the  Judgment  and  order.  The 
first  is  that  the  court  erred  In  denying  the 
defendant's  motion  for  a  nonsuit  as  to  the 
second  covnt  of  the  complaint  The  com- 
plaint contains  two  counts ;  the  first  being  for 
the  reasonable  value  of  the  attorney's  serv- 
ices, the  second  being  upon  an  express  con- 
tract At  the  close  of  plaintiff's  testimony  the 
defendant  made  the  motion  for  a  nonsuit  as 
to  the  second  count,  whereupon  counsel  for 
plaintiff  stated  in  open  court  that  he  did  not 
rely  upon  the  second  count,  and  intended  to 
ask  the  court  to  instruct  the  Jury  that  plain- 
tiff could  only  recover  for  the  reasonable 
value  of  the  services  rendered.  The  court 
upon  said  statement  denied  the  motion.  The 
Instmctions  of  the  court  to  the  Jury  were  all 
given  upon  the  theory  that  the  second  count 
was  abandoned,  as  no  reference  Is  made  to 
such  count  In  the  instructions.  The  court  in- 
structed the  jury  as  follows :  "The  sole  ques- 
tion to  be  determined  by  you  from  the  evl- 
dmce  is  the  reasonable  value  of  the  services 
rendered  by  the  said  M.  O.  Hassett  as  attor- 
ney at  law  for  the  said  defendant  In  the 
estate  of  Susan  Crooks,  deceased,"  and,  fur- 
ther: "It  you  find  in  this  case  that  M.  O. 
Hassett  at  the  request  of  the  defendant,  ren- 
dered legal  services  which  he  knew  of,  though 
the  compensation  was  not  agreed  upon,  and 
which  he  accepted  of,  then  and  in  that  event 
I  Instruct  you  that  there  was  an  implied  con- 
tract that  the  defendant  should  pay  the  rea- 
sonable value  of  the  legal  services  rendered 
by  said  M.  C,  Hassett  as  his  attorney,  the 
amount  of  the  services  and  the  full  value 
thereof  to  be  determined  by  you  as  a  question 
of  fact"  We  think  It  plain  from  the  above 
that  the  ruling  of  the  court  in  denying  the 
nonsuit  as  to  the  second  count  was,  if  erro- 
neous, not  prejudicial.    If  the  nonsuit  had 


been  granted,  the  second  count  \roxjfA  have 
been  eliminated  from  the  case.  It  ivas  In 
fact  eliminated  by  the  statement  of  counsel 
for  plaintiff  and  the  instructions  of  the  court. 
The  Jury  certainly  understood  that  they  were 
to  pass  upon  the  question  as  to  the  reasonable 
value  of  the  legal  services.  The  verdict 
shows  that  they  intended  to  find  the  reason- 
able value  of  the  services,  because  there  Is 
not  a  word  In  the  evidence  as  to  any  conver- 
sation or  agreement  in  which  $1,100  was  men- 
tioned. We  will  presume,  for  the  sake  of  up- 
holding the  verdict  and  the  Judgment  that 
they  were  based  upon  the  first  count  which 
is  supported  by  the  evidence,  and  to  which 
the  Instructions  were  directed. 

The  second  objection  urged  Is  that  the 
court  erred  in  giving  to  the  Jury  the  following 
Instruction:  "I  further  Instruct  you  that  if 
you  find  from  the  evidence  that  plaintiff's 
assignor,  M.  0.  Hassett  on  or  about  the  9th 
day  of  February,  1896,  received  from  the 
defendant  In  this  action  the  sum  of  $300,  and 
at  that  time  the  defendant  made  no  specific 
request  nor  gave  said  Hassett  any  directions 
how  to  apply  said  payment  then  I  instruct 
yon  that  the  said  Hassett  had  the  right  to 
apply  said  payment  upon  any  obligation  due 
said  Hassett  from  the  defendant  and,  if  said 
Hassett  applied  the  said  $300  to  the  payment 
of  a  fee  charged  by  blm  against  said  defend- 
ant for  the  procurement  of  a  loan  of  $5,000  for 
the  said  defendant  from  Christina  Strobel. 
then  I  charge  you  that  the  said  Hassett  had 
the  right  so  to  do."  The  defendant's  objec- 
tion to  the  above  instruction  is  that  it  took 
from  the  Jury  the  question  as  to  whether  or 
not  the  charge  of  $300  made  by  Hassett  against 
defendant  for  negotiating  the  loan  referred 
to  was  a  reasonable  charge  for  such  services. 
The  defendant  has  not  seen  fit  to  object  to 
the  instruction,  as  not  based  upon  and  ap- 
plicable to  the  evidence  given  on  the  trial,  nor 
has  he  brought  up  the  evidence  on  which  the 
Instruction  was  predicated.  We  must  there- 
fore presume  that  the  evidence  showed  that 
the  fee  of  $300  was  agreed  upon,  and  that 
it  was  a  reasonable  charge.  It  Is  a  settled 
rule  in  this  court  that  when  error  is  claimed 
as  to  an  Instruction  given  to  a  Jury,  and  the 
evidence  might  have  Justified  the  Instruction, 
the  party  alleging  such  error  must  show  af- 
firmatively that  the  evidence  did  not  Justify 
the  instruction.  In  this  case  we  must  pre- 
sume that  there  was  no  issue  as  to  the  rea- 
sonableness of  the  charge  of  $300.  If  appel- 
lant had  brought  up  the  evidence,  and  it  had 
shown  a  conflict  as  to  the  reasonable  value  of 
the  services  for  which  $800  was  charged,  and 
tliat  there  was  no  agreement  as  to  the  pay- 
ment of  this  sum  as  a  fee,  then  there  would 
be  much  force  in  defendant's  contention. 

This  disposes  of  the  only  errors  urged  on 
this  appeal.  The  Judgment  and  order  are 
aflSrmed. 

We  concur :    HARRISON,  P.  3. ;  HALL,  J. 
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In  re  TUCKER. 

(Conrt  of  Appeal,  Third  District,  California. 
Oct.  23,  1905.) 

Appeax^-Submission  of  Causb— Sdbsequeht 
Settlements-Dismissal. 

Where,  after  the  submission  of  an  appeal, 
the  Bubject-matter  o£  the  action  was  settled 
by  the  parties,  the  appeal  will  be  dismissed  on 
respondent's  motion  suggesting  such  settlement. 

Application  by  W.  B.  Tucker  for  man- 
damus against  F.  L.  Caugbey,  as  county  au- 
ditor of  Mendocino  county.  On  motion  to 
dismiss  appeal.    Oranted. 

HcNabb  &  HIrscb,  for  appellant  W.  B. 
Tucker,  In  pro  per. 

CHIPMAN,  P.  J.  This  cause  was  submit- 
ted when  reached  upon  the  calendar  upon 
the  written  statement  of  attorneys  for  appel- 
lant that  they  understood  that  respondent 
was  willing  to  submit  the  case  upon  the  au- 
thority of  Humlston  v.  ShafTer,  145  Cal.  195, 
78  Pac.  651,  and  asked  that  It  be  so  submit- 
ted. 

The  court  ordered  the  case  submitted  upon 
that  statement  Subsequently  the  respond- 
ent served  and  filed  a  motion  for  dismissal 
of  the  appeal,  supported  by  an  tiffldavlt  in 
which  It  appears  that  the  subject-matter  of 
the  action  has  been  settled  by  the  parties 
and  that  the  respondent  has  been  paid  by  the 
county  auditor  the  amount  iuToIved  In  the 
controversy  and  the  Judgment  therein  satis- 
fled.  The  order  heretofore  submitting  the 
cause  Is  vacated  and  the  motion  of  respond- 
ent is  granted. 

The  appeal  Is  dismissed,  each  party  to  pay 
his  own  costs. 


We  concur: 
LES,  J. 


Mclaughlin,  j.;  buck- 
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BELL  et  al.  v.  BELL  et  al. 

(Conrt  of  Appeal,  First  District,  California. 
Dec.  5,  1905.) 

EXECUTOBS    AND    ADUIMSTRATOBS    —    FaMILT 

Allowance— Rights  of  Widow  and  Chil- 
dren. 

Code  Civ.  Proc.  S  1468,  provides  that,  when 
property  is  "set  apart"  to  the  use  of  the  family 
of  a  decedent,  one-half  shall  belong  to  the  widow 
and  the  remainder  to  the  children.  The  statute 
also  provides  for  an  allowance  for  the  family, 
which  by  section  1467  is  made  a  charge  against 
the  estate.  Held,  that  a  widow  to  whom  a 
family  allowance  has  been  paid  is  not  account- 
able to  the  children  after  their  majority  for 
shares  not  expended  for  their  support;  section 
1468  applying  to  tangible  property,  such  as  ex- 
empt property  or  a  homestead,  and  not  to  a 
family  allowance. 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco ;  J.  V.  Coffey,  Judge. 

Action  by  Muriel  Bell  and  others  against 
Teresa  Bell  and  others.  From  a  judgment 
in  favor  of  defendants,  plaintiffs  appeal. 
Affirmed. 

Charles  J.  Pence  and  Bart  Burke,  for  ap- 
pellants.   T.  Z.  Blakemau,  for  respondents. 


HARRISON,  P.  X  Letters  testamentary 
upon  the  estate  of  Thomas  Bell,  deceased, 
were  granted  by  the  superior  court  for  San 
Francisco  November  7,  1892,  and  on  Novem- 
ber 22,  1892,  Teresa  Bell,  one  of  the  defend- 
ants herein,  presented  to  the  court  her  petition 
setting  forth  that  the  decedent  had  left  her 
as  his  surviving  widow  with  six  minor 
children,  and  praying  that  the  court  would 
make  an  allowance  out  of  said  estate  for  the 
support  of  said  family.  January  12,  1893. 
the  court  made  an  order  awarding  to  her 
"as  and  for  a  family  allowance  out  of  said 
estate"  the  sum  of  $2,000  per  month,  and 
directing  the  executors  to  pay  the  same  to 
her  each  month  until  the  further  order  of 
the  court  October  14,  1895,  the  court  made 
an  order  reducing  the  said  monthly  allow- 
ance to  $1,500  per  month,  and  In  May,  1898, 
made  another  order  reducing  it  to  $100  pv 
month.  The  plaintiffs  herein,  are  four  of 
the  children  of  the  decedent  who  Iiave  reach- 
ed their  majority,  and  by  the  present  action 
they  seek  judgment  for  an  accounting  by 
their  mother  (the  said  Teresa  Bell)  of  the 
moneys  received  by  her  under  the  aforesaid 
order  and  disbursed  for  their  support  and 
for  judgment  In  their  favor  for  the  several 
amounts  found  due  them  np(«  such  account- 
ing, claiming  that  the  said  moneys  were  re- 
ceived and  held  by  her  in  trust  for  the  several 
members  of  the  family,  and  that  they  are 
entitled  to  the  respective  shares  which  have 
not  been  expended  for  their  support  The 
court  sustained  a  demurrer  to  the  complaint 
and  from  the  judgment  entered  thereon  the 
plaintiffs  have  appealed. 

It  is  manifest  that  the  plaintiffs  cannot 
maintain  their  action  unless  they  have  some 
Interest  in  the  moneys  paid  to  the  defend- 
ant for  the  said  family  allowance;  and  for 
the  purpose  of  showing  such  interest  they 
rely  upon  section  1468,  Code  Civ.  Proc.  which 
provides  that  when  pr(9>erty  is  set  apart  to 
the  use  of  the  family  the  one-half  of  such 
property  shall  belong  to  the  widow,  and  the 
remainder  In  equal  shares  to  the  children. 
If  there  be  more  than  one.  By  the  very 
terms  of  this  section,  however.  Its  provisions 
are  applicable  only  when  some  specific  or 
tangible  property  has  been  "set  ax>art"  for 
the  use  of  the  family;  e.  g.,  property  that 
is  exempt  from  execution,  or  a  homestead 
when  one  has  not  been  selected  In  the  life- 
time of  the  decedent  (section  1466),  or  tb« 
entire  estate  when  its  value  is  less  than 
$1,500  (section  1469).  In  these  cases  the 
property  set  apart  is  withdrawn  from  the  ad- 
ministration of  the  estate  and  is  no  longer 
under  the  control  or  supervision  of  the  court 
The  provision  for  a  family  allowance  does 
not  direct  the  court  to  "set  apart"  any  par- 
ticular property,  but  requires  it  to  "make 
a  reasonable  allowance"  out  of  the  estate, 
which,  by  section  1467.  is  made  a  "charge" 
against  the  estate,  which  must  be  "paid"  In 
preference  to  all  others  except  funeral  charges 
and  expenses  of  administration,  and  for 
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by  section  1536,  other  property  of  the  estate 
may  be  sold  for  the  purpose  of  raising  the 
money  with  which  to  pay  the  charge.  The 
limitation  of  title  declared  In  section  1468  for 
the  property  which  is  "set  apart,"  and  the 
omission  to  prescdbe  such  limitation  for 
the  money  directed  to  be  paid  for  the  family 
allowance,  clearly  indicates  that  the  Legisla- 
ture did  not  Intend  that  the  latter  should  be 
subject  to  such  restriction. 

Neither  Is  this  allowance  made  "for  the 
use  of  the  family,"  but,  by  the  terms  of  the 
statute  Is  for  Its  "maintenance"  while  the 
estate  Is  In  progress  of  settlement,  and  it^ 
property  is  In  the  custody  of  the  adminis- 
trator or  executor;  and  this  Includes  the  duty 
of  keeping  Its  members  under  the  same  roof. 
with  the  common  Interests  of  a  home  as  well 
as  the  expense  Incurred  for  food  and  raiment 
or  for  education  and  health.  Upon  the  death 
of  the  father  the  maintenance  of  the  family 
devolves  vipon  the  mother,  and  It  is  for  the 
purpose  of  enabling  her  to  discharge  this 
duty  that  the  court  Is  authorized  to  appropri- 
ate a  portion  of  the  property  of  the  estate. 
The  allowance  Is  not  made  merely  for  the 
purpose  of  enabling  her  to  defray  the  sever- 
al expenses  Incurred  for  each  member  of  the 
family,  but  that  she  may  also  provide  a 
means  whereby  she  and  the  minor  children 
may  be  kept  together,  and  the  family  may 
be  maintained  as  a  whole.  See  Keyes  v. 
Cyrus,  100  Cal.  322,  34  Pac.  722,  38  Am.  St. 
Rep.  296.  The  provision  in  section  1466  that 
the  court  "must  make  such  reasonable  al- 
lowance out  of  the  estate  as  shall  be  neces- 
sary for  the  maintenance  of  the  family  ac- 
cording to  their  chrcumstances"  implies  that 
before  making  the  order,  the  court  will  as- 
certain the  circumstances  of  the  family  and 
of  the  estate  out  of  which  the  allowance  Is 
to  be  made.  This  will  involve  an  inquiry, 
among  other  matters,  into  their  habits  and 
mode  of  life  during  the  lifetime  of  the  de- 
cedent; the  requirements  of  the  several  mem- 
bers of  the  family — depending  upon  their 
age  and  condition — ^whether  for  education, 
physical  support,  or  health,  and  also  the  con- 
dition and  extent  of  the  property  belonging 
to  the  estate.  The  amount  which,  upon  such 
consideration,  the  court  determines  will  be 
reasonable  Is  properly  directed  to  be  paid  to 
the  widow  as  the  person  charged  with  the 
maintenance  of  the  family,  and  it  then  be- 
comes a  judgment  in  her  favor  for  that 
amount  Estate  of  Bell,  131  Cal.  1,  63  Pac 
81,  668. 

The  minor  children  have  no  claim  to  any 
portion  of  the  allowance  thus  made  to  her, 
nor  is  it  held  by  her  in  trust  for  them.  Cer- 
tainly the  Iieglslature  did  not  intend  that 
one-half  of  the  allowance  should  belong  to 
her  out  of  which  should  be  paid  the  cost  of 
her  maintenance,  and  that  an  equal  part  of 
the  other  half  should  belong  to  each  child, 
out  of  which  should  be  paid  only  the  cost 
of  supporting  that  child.  The  amount  of 
the  allowance  is  fixed,  with  the  view  that 


It  will  be  entirely  consumed  in  maintaining 
the  family;  and  if  in  this  respect  the  court 
errs,  whether  by  making  the  allowance  too 
large  or  too  small.  It  is  an  error  in  its  judg- 
ment, which  can  be  corrected  only  upon  a 
further  application,  setting  forth  the  grounds 
upon  which  the  amount  of  the  allowance 
should  be  modified.  Until  such  chauge,  if 
there  be  any  portion  which  is  not  expended, 
it  is  the  property  of  the  widow,  and  If  the 
expenses  are  greater  than  the  allowance  the 
loss  must  be  borne  by  her.  In  determining 
the  amount  to  be  paid,  the  court  does  not 
attempt  to  fix  the  amounts  which  will  be 
consumed  for  each  member  of  the  family, 
but  aggregates  the  needs  of  the  family  as 
a  whole,  and  makes  an  allowance  which  it 
considers  to  be  reasonable  for  those  needs. 
It  Is  of  universal  experience  that  the  same 
expense  is  not  incurred  for  each  child,  and 
that  there  are  many  expenses  which  do  not 
appertain  to  either  child,  but  which  are  in- 
curred tot  the  family  as  a  whole;  and  there 
are  also  many  duties  of  the  mother  which 
are  not  susceptible  of  pecuniary  measure- 
ment The  expenses  incurred  for  the  infant 
which  requires  the  mother's  care,  the  child 
at  school,  or  the  youth  preparing  for  the 
duties  of  manhood  or  womanhood  in  the 
years  before  majority,  are  not  the  same;  and 
the  rent  of  the  home.  Its  furniture,  the  ex- 
pense of  reparation,  wages  of  sevants,  cost 
of  equipage,  and  numerous  other  Items  are 
a  charge  upon  the  family  as  a  whole,  and  are 
not  to  be  apportioned  against  the  individual 
members  thereof.  Upon  these  considerations 
it  must  be  held  that  the  widow,  to  whom 
the  court  directs  a  family  allowance  to  be 
paid,  is  not  required  to  account  to  her  chil- 
dren for  the  manner  in  which  such  allowance 
has  been  expended,  and  that  the  demurrer 
to  the  complaint  herein  was  properly  sus- 
tained. 
The  judgment  Is  affirmed. 

We  concur:    HALL,  J.;  COOPER,  J. 
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CROSS  ▼.   SUPERIOR  COURT   OP   CITY 
AND   COUNTY   OP   SAN   FRANCISCO. 

(Court  of  Appeal,  First  District,  California. 

Dec.  5,  1905.) 

Pbohibition  —  AnEQUATE  Reuedt  ih  Oedi- 

NARY  COUBSE  OF  LAW— RIGHT  OF  APPEAL. 

Under  Code  Civ,  Proc  |!  1102,  1103,  au- 
thorizing the  issuance  of  a  writ  of  prohibition 
to  arrest  the  proceedings  of  any  tribunal  when 
such  proceedings  are  without  or  in  excess  of  the 
jurisdiction  of  such  tribunal,  and  there  is  no 
plain,  speedy,  and  adequate  remedy  in  the  ordi- 
nary course  of  law,  a  writ  will  not  be  issued 
on  petition  of  an  heir  at  law  to  prohibit  a  su- 
perior court  from  making  an  order  directing  the 
payment  of  an  inheritance  tax  from  the  es- 
tate of  the  decedent,  on  the  ground  that  the 
statute  under  which  the  court  is  proceeding  has 
been  repealed,  since  such  an  order,  if  made,  is 
reviewable  by  appeal  under  Code  Civ.  Proc.  § 
963,  subd.  3,  as  well  as  on  appeal  from  a  de- 
cree of  final  distribution,  and  an  appeal  is  a 
plain,  speedy,  and  adequate  remedy  within  thu 
meaning  of  the  statute.  ,      i-^^^r\ir> 
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Petition  by  Alexander  Cross  against  the 
superior  court  of  the  dty  and  county  of  San 
Francisco,  departmrat  No.  10,  Hon.  James 
M.  Troutt  presiding,  for  a  writ  of  prohibi- 
tion. On  demurrer  to  petition.  Demurrer 
sustained. 

Rehearing  denied  by  Supreme  Court,  Feb- 
ruary 1,  1006. 

Oaroutte  &  Goodwin,  for  petitioner.  A.  h, 
Levinsky,  Wilson  &  Wilson,  S.  F.  Lelb,  and 
Oscar  A.  Trippett,  amid  curiae.  TJ.  S. 
W*b,  Atty.  Gen.,  Percy  V.  Long,  CHy  Atty., 
Jolm  S.  Partridge,  Asst  City  Atty.,  and 
SoUnsky  &  Wehe,  for  respondent. 

COOPER,  J.  This  is  an  application  for  a 
writ  of  prohibition  to  be  directed  to  the  su- 
perior court  of  the  city  and  county  of  San 
Francisco  and  to  the  presiding  Judge  of  de- 
partment 10  thereof.  The  petition  alleges: 
That  James  T.  Cross  died  in  January,  1905, 
being  at  the  time  of  his  death  a  resident  of 
the  city  and  county  of  San  Francisco,  and 
leaving  a  large  estate,  both  real  and  person- 
al, therein.  That  one  Hynes  was  appointed 
administrator  of  the  said  estate,  qualified, 
and  letters  of  administration  were  duly  la- 
sued  to  him,  and  that  petitioner  is  the  broth- 
er and  sole  heir  at  law  of  deceased.  That 
under  the  collateral  inheritance  tax  act  of 
the  state  of  California,  enacted  In  1893,  and 
the  amendments  thereto,  If  said  act  is  still 
in  force,  the  petitioner  would  be  required  to 
pay  a  collateral  Inheritance  tax  to  the  state 
of  California  upon  the  estate  coming  to  him 
from  the  estate  of  deceased  at  the  rate  of 
6  per  cent  uiwn  the  market  yalue  of  said 
estate.  That  by  an  act  of  the  Legislature 
enacted  at  the  session  of  1005,  which  took 
effect  July  1,  1905,  another  and  different 
collateral  Inheritance  tax  act  was  passed, 
which  expressly  repealed  the  inheritance  tax 
act  of  1^3.  That,  notwithstanding  such  re- 
peal, the  said  superior  court  is  about  to 
and  threatens  to  appoint  an  appraiser  and 
proceed  to  have  the  said  estate  appraised, 
and  the  market  value  fixed  under  the  method 
prescribed  In  the  act  of  1303,  for  the  purpose 
of  enforcing  the  collection  of  the  collateral 
inheritance  tax  as  fixed  by  the  act  of  1803, 
In  accordance  with  the  procedure  therein  laid 
down.  The  respondent  filed  a  demurrer  to 
the  petition  upon  the  ground  that  It  does  not 
state  facts  suffldent  to  authorize  the  writ  of 
prohibition  prayed  for,  and  now  claims  that 
petitioner  has  a  plain,  speedy,  and  adequate 
remedy  by  appeal  in  the  ordinary  course  of 
law.  The  evident  object  of  the  proceeding 
is  to  obtain  the  opinion  of  this  court  as  to 
whether  or  not  a  collateral  inheritance  tax 
can  be  collected  under  the  act  of  1803,  after 
Its  repeal;  but  the  conclusion  which  we  have 
reached  makes  it  unnecessary  to  dedde  that 
question. 

The  writ  of  prohibition  arrests  the  pro- 
ceedings of  any  tribunal  when  such  proceed- 
ings are  without  or  in  excess  of  the  juris- 
diction of  such  tribunal,   and  there  is  no 


plain,  speedy,  and  adequate  remedy  In  tlie 
ordinary  course  of  law.  Code  Civ.  Proc. 
SS  1102, 1103.  If  there  be  a  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of 
law,  the  writ  will  be  denied.  There  are 
cases  on  the  border  llne^  In  which  it  is  a 
matter  of  some  difficulty,  and  generally,  in 
this  state,  a  matter  of  discretion,  as  to 
whether  or  not  there  is  a  plain,  qteedy,  and 
adequate  remedy  In  the  ordinary  course  of 
law.  It  Is  the  general  rule  that,  where  there 
exists  an  opportimity  for  a  review  and  cor- 
rection of  the  wrong  complained  of  In  a  high- 
er court  on  appeal,  prohibition  will  not  lie. 
Spelling  on  Injunctions  and  Other  Extraor- 
dinary Remedies,  {  1720;  High  on  Extra- 
ordinary Legal  Remedies,  {  780;  Huguley 
Mfg.  Co.  V.  Galeton  Cotton  Mills,  184  U.  S. 
301,  22  Sup.  Ct  452,  46  L.  Ed.  540 ;  Lindley 
V.  Superior  Court,  141  Cal.  220,  74  Pac.  765; 
Agasslz  y.  Superior  Court,  90  CaL  103,  27 
Pac.  49.  In  the  latter  case  the  court  said: 
"Petitioners  bad  the  right  to  appeal  from  the 
order  refusing  to  dissolve  the  attachment, 
and  would  have  an  appeal  from  any  final 
judgment  In  the  case;  and  such  appeal  being 
a  plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  law,  within  the  meaning 
of  section  1103,  Code  Civ.  Proc,  prohibition 
does  not  lie.  A  remedy  does  not  fttll  to 
be  speedy  and  adequate  because  by  pursuing 
It  through  the  ordinary  course  of  law  more 
time  would  probably  be  consumed  than  in 
the  proceeding  here  sought  to  be  used.  And 
it  makes  no  difference  that  in  tbis  instance 
a  question  of  Jurisdiction  Incidentally  de- 
pends upon  the  validity  of  an  attachment. 
If  that  were  so,  then  in  every  ordinary  civil 
action,  whenever  a  defendant  chose  to  raise 
a  point  of  jurisdiction,  either  of  the  person 
or  of  the  subject-matter,  he  could  by  prohi- 
bition stop  the  ordinary  progress  of  the  ac- 
tion toward  a  judgment  until  this  court  had 
passed  upon  the  intermediate  question;  and 
thus  this  tribunal  would,  in  Innumerable 
cases,  be  converted  from  an  appellate  to  a 
nisi  priuB  court" 

Let  us,  then,  examine  the  question  as  to 
whether  or  not  the  petitioner  has  a  remedy 
by  appeal.  The  main  thing  sought  to  be 
prohibited  Is  the  making  of  an  order  direct- 
ing the  payment  of  the  tax  under  the  act 
of  1893.  In  cases  where  the  court  makes 
an  order  fixing  the  amount  of  tax  to  which 
an  estate  is  liable,  It  becomes  the  duty  of  the 
executor  to  collect  or  retain  such  tax,  and 
pay  it  to  the  county  treasurer  for  the  use  of 
the  state.  The  order  would  be  in  substance 
an  order  directing  the  payment  of  a  clalm^ 
the  claim  of  the  state  to  the  tax — and,  as 
such,  would  be  appealable.  Code  Civ.  Proc 
{  963,  subd.  3.  In  Stuttmelster  t.  Superior 
Court  72  Cal.  487,  14  Pac  35,  the  word 
"claim"  as  used  in  section  963  was  given  a 
broad  meaning.  It  was  held  to  include  a 
demand  for  attorney's  fees,  allowed  by  the 
court  to  the  administrator  for  services  of 
bis  attorney.    That  case  was  followed  and 
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approved  la  Leach  ▼.  Pierce,  03  Cat  627,  28 
Fac.  239.  In  Estate  of  Stanford,  126  Cal. 
112,  S4  Pac.  258,  58  Pac.  462,  46  L.  R.  A, 
788,  an  appeal  was  taken,  and  never  ques- 
tioned, from  tbe  order  directing  the  executrix 
to  pay  the  collateral  Inheritance  tax  Not 
only  would  the  petitioner  have  the  right  to  ap- 
peal from  the  order  directing  the  payment  of 
the  tax,  but  be  wouid  have  the  right  to 
appeal  from  the  decree  of  final  distribution. 
If  tbe  decree  should  direct  the  deduction  of 
the  amount  of  the  tax.  That  was  the  course 
talcen  In  Estate  of  Mahoney,  133  Cal.  180, 
65  Pac.  389,  85  Am.  St  Rep.  155,  and  in 
Estate  of  Campbell,  143  CaL  623,  77  Pac.  674, 
both  of  which  involved  questions  as  to  the 
collateral  Inheritance  tax  law. 

We  are  aware  of  no  case  where  an  order 
such  as  tbe  contemplated  order  here  has  been 
8toi)ped  by  the  extraordinary  writ  of  prohi- 
bition. If  the  attention  of  the  lower  court 
Is  called  to  the  matter,  we  must  presume  that 
no  illegal  claim  or  demand  will  be  allowed  or 
ordered  Pa'd.  If  the  ruling  should  be  against 
petitioner,  he  has  his  remedy  in  the  ordinary 
course  of  law  by  appeal,  and  can  thus  ob- 
tain tbe  Judgment  of  this  court  upon  the 
question.  In  Ophlr  Silver  Mining  Co.  v. 
Superior  Court  of  San  Francisco  (Cal.)  82 
Pnc.  70,  the  superior  court  was  proceeding 
to  try  a  case  Involving  the  Issuance  of  an  in- 
junction enjoining  a  threatened  Injury  to 
land  in  another  state,  and  of  which  the 
courts  of  the  sister  state  had  Jurisdiction. 
While  It  was  held  that  the  petitioner  would 
have  had  a  remedy  by  appeal,  the  writ  was 
Issued  upon  the  ground  that  such  remedy 
"would  be  wholly  Inadequate  for  the  reason 
that  much  of  the  greater  part  of  the  expenses 
(of  transporting  witnesses,  etc.)  could  not  be 
recovered  as  legal  costs." 

The  demurrer  Is  sustained,  and  the  peti- 
tion dismissed. 

We  concur:    HARRISON,  P.  J.;  HALL,  X 
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EVEREST. 

(Supreme  0>urt  of  Kansas.    Jan.  6,  1906.) 

NKGI-IQEKCli:  —    IN.TURY   AT    UNION    DJBPOT  — 

Liability  or  Express  Company. 

Under  the  circumstances  of  this  case  it  is 
Aeld  that  an  express  company  engaged  in  un- 
loading upon  a  truck  express  matter  from  a  car 
BtandiDK  upon  a  railroad  track  in  the  Union  De- 
pot at  Kansas  City,  Mo.,  was  under  no  obliga- 
tion to  protect  from  injury,  througii  a  collision 
with  the  truck,  a  messenger  of  the  Western 
Union  Telegrapli  Company  riding  by  permission 
of  the  pilot  upon  the  steps  of  tbe  rear  car  of  an 
empty  passenger  train  backing  into  the  depot 
upon  an  adjacent  track  which  the  truck  ob- 
structed. 

(Syllabus  by  the  Ck>srb) 

Error  from  District  (3ourt,  Wyandotte 
County;  William  G.  Holt,  Judge. 

Action  by  T.  J.  Everest  against  the  Unit- 
ed States  E:xpress  (Company.  Judgment  for 
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plaintiff,   and  def eodant  brlngi  •rror.    Re- 
versed. 

Kamea,  New  ft  Krautboff,  A.  L,  Berger, 
and  Loomls,  Blair  &  Scandrett,  for  plaintiff 
in  error.  Getty,  Hutchlngs  *  Dean,  for  de* 
fendant  In  error. 

BURCH,  J.  The  plaintiff  recovered  dam- 
ages for  an  Injury  to  his  17  year  old  son, 
alleged  to  have  been  occasioned  by  the  de- 
fendant's negligence.  The  injured  party 
was  a  messenger  of  the  Western  Union  Tele- 
graph Company,  whose  duties  required  him 
to  deliver  messages  in  and  about  the  Union 
Depot  in  Kansas  City,  Mo.,  and  upon  trains 
arriving  and  departing  from  that  station, 
and  to  bring  mail  from  the  post  office^  three 
blocks  away.  On  the  morning  of  the  ac- 
cident he  went  to  the  post  office  and  receiv- 
ed a  bag  of  depot  mail.  Instead  of  return- 
ing by  the  usual  route,  he  went  somewhat 
out  of  his  way  to  the  railroad  track  used 
by  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company  for  access  to  the  depot 
There  he  found  an  empty  train  of  that  com- 
pany waiting  for  a  semaphore  signal  author- 
izing it  to  back  Into  the  depot  to  receive  its 
load  of  passengers,  baggage,  express,  and 
mail,  preparatory  to  its  departure  westward. 
As  the  train  commenced  to  move  backward, 
after  receiving  its  signal,  he  climbed  upon 
tbe  rear  steps  of  the  rear  car,  and  deposited 
his  mail  bag  upon  the  platform.  The  train 
was  upon  what  is  designated  as  "track  5." 
As  it  approached  the  depot  a  Chicago  Sc.  Al- 
ton passenger  engine  was  discovered  some 
240  or  300  feet  ahead,  standing  upon  track 
6,  and  emitting  clouds  of  steam,  which  ob- 
scured all  further  view  in  that  direction. 
This  engine  was  attached  to  a  late  passen- 
ger train  which  had  Just  arrived  from  the 
BUist  Upon  the  arrival  of  trains  the  de- 
fendant's work  of  removing  express  matter 
from  the  cars  begins,  and  employes  are  kept 
In  waiting  with  trucks  for  that  purjiose. 
Tracks  5  and  6  are  parallel,  and  He  neit  to 
each  other ;  track  5  being  nearest  tbe  dopot 
buildings.  Tbe  space  between  the  trac«». 
however,  is  narrow,  and  a  truck  of  standa^ 
size  placed  lengthwise  alongside  of  an  ex 
press  car  on  track  6,  in  tbe  usual  manner 
for  unloading,  obstructs  the,  operation  of 
trains  on  track  5.  While  one  of  the  defend- 
ant's employes  was  engaged  In  taking  ex- 
press matter  from  the  Chicago  &  Alton 
train  refeiTed  to,  the  rear  of  the  Rock  Island 
empty  train  emerged  from  the  bank  of  steam 
and  bore  down  upon  his  truck.  The  messen- 
ger boy  standing  upon  the  lower  steps  of 
the  moving  car  tried  to  climb  up  to  the  plat- 
form, but  it  was  too  late.  The  side  of  the 
car  passed  over  the  truck,  and  as  it  did  so 
the  truck  carried'  away  the  car  steps,  and 
crushed  the  boy's  foot  so  that  amputation 
was  necessary. 

The  plaintiff  charges  that  the  defendant 
was  negligent  in  placing  Its  truck  upon  track 
6  at  a  time  when  the  Rock  Island  train  was 
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due,-  wttbotit  statlonftig  a  sentinel  to  -warn 
persons  upon  the  train,  whose  vision  might 
be  obstructed  b;  the  escaping  steam,  of  the 
presence  of  the  truck.  The  defendant  an- 
swers that  It  was  not  negligent,  that  it  ow- 
ed no  duty  to  the  boy  at  the  time  and  place 
of  the  accident,  and  that  his  injuries  were 
the  result  of  his  own  carelessness.  The  traf- 
fic in  and  out  of  the  Union  Station  at  Kan- 
Bas  City,  Mo.,  is  under  the  management  of 
the  Union  Depot  Company,  which  owns  tlie 
building,  grounds,  and  tracks.  That  com- 
pany reserves  to  itself  exclusive  control  ov- 
er the  entrance  and  exit  of  trains,  and  as- 
signs to  each  railroad  company  using  the  de- 
pot a  certain  track  for  the  purpose  of  load- 
ing and  unloading  its  cars.  The  various 
express  companies  operate  there  under  the 
riame  authority.  There  are  no  special  In- 
structions governing  the  use  of  tracks  5  and 
6,  but  the  servant  of  the  defendant  who  was 
In  charge  of  its  truck  at  the  time  of  the  ac- 
cident understands  that  trains  have  the 
right  of  way.  No  doubt  this  is  true,  since 
under  all  ordinary  circumstances  a  truck 
ought  not  to  block  a  train,  and  in  any  event 
it  must  be  accepted  as  true  for  the  purposes 
of  this  case.  But  the  fact  that  the  express 
company  Is  required  to  remove  Its  carriage 
In  order  that  tlie  railway  company's  carriage 
may  pass  does  not  render  Its  occupancy  of 
the  track  for  the  purpose  of  doing  its  work 
negligent  merely  because  a  train  is  due. 

The  two  transportation  companies  are  en- 
gaged In  the  business  of  serving  the  public 
in  the  same  way,  at  the  same  time,  and  in 
the  same  busy  place,  and  each  is  under  the 
obligation  of  using  due  care  toward  the  oth- 
er. The  operations  of  the  express  companies 
are  necessarily  limited  and  guided  by  the  ar- 
rival and  departure  of  trains.  The  Rock  Is- 
land empty  train  could  not  be  loaded  until 
It  was  brought  into  the  depot  and  set  for 
that  purpose.  The  Chicago  &  Alton  train 
could  not  be  unloaded  until  it  came  in,  and 
It  was  then  the  duty  of  the  defendant  to  re- 
move express  matter  as  soon  as  trucks  could 
be  placed  alongside  of  the  express  car.  This 
duty  relates  to  trains  which  are  delayed,  as 
well  as  those  which  are  on  time.  The  ex- 
press company  finds  its  cars  wherever  the 
Union  Depot  regulations  stop  them,  and  In 
reaching  those  brought  in  by  the  Chicago  & 
Alton  it  Is  necessarily  compelled  to  Infringe 
upon  track  5.  It  Is  Impossible  to  know  the 
precise  moment  when  an  empty  train  will 
be  backed  In.  It  may  be  delayed  by  ob- 
structions, or  may  be  kept  waiting  for  sig- 
nals an  indefinite  period  at  the  various  sema- 
phores along  Its  route,  and  it  would  be  un- 
reasonable to  require  the  express  company 
to  suspend  Its  work  altogether  and  refrain 
from  unloading  a  waiting  Chicago  &  Alton 
train  until  a  detained  Rock  Island  "back- 
over,"  as  It  is  called,  could  arrive  and  pass. 
All  persons  using  the  depot  tracks  under  the 
orders  of  the  depot  company  must  be  held 
to  know  when  and  how  the  work  of  the  ex- 


press company  must  be  carried  on,  and  to 
know  that  It  must  place  its  trucks  In  danger- 
ous proximity  to  track  5  when  unloading 
Chicago  &  Alton  trains.  Therefore  trucks 
stationed  to  receive  express  matter  from 
those  trains  are  rightfully  employed,  and  the 
defendant  was  guilty  of  no  breach  of  doty 
on  account  of  the  fact  that  It  was  In  effect 
using  track  5  when  the  Rock  Island  train 
approached.  The  Rock  Island  train  in  ques- 
tion was  made  up  In  the  company's  yards 
from  cars  cleaned  and  prepared  for  travel, 
and  was  sent  to  the  depot,  there  to  be  turned 
over  to  the  conductor  and  to  receive  its  bur- 
den of  passengers,  mail,  and  express.  Not 
only  was  the  public  forbidden  to  use  it  while 
on  the  way  to  the  depot,  but  It  was  accom- 
panied by  an  escort  who  was  charged  with, 
the  special  duty  of  keeping  people  off  of  it 
The  escort  carried  a  key  to  enable  him  to  go 
through  the  coaches,  and  had  no  other  busi- 
ness except  to  prevent  persons  from  undertak- 
ing to  ride.  The  conductor  did  not  become  re- 
sponsible for  the  train  until  after  It  had  back- 
ed Into  the  depot  and  stopped  there.  The 
only  other  person  allowed  upon  the  Rock 
Island  coaches  was  a  pilot,  who  was  stat- 
ioned upon  the  rear  platform  of  the  rear 
car  for  the  purpose  of  guiding  the  train 
Into  the  depot.  He  was  provided  with  an 
air  whistle  with  which  to  give  warnings  and 
an  air  brake  with  which  to  stop  the  train. 
This  brake  worked  with  a  small  lever,  ay- 
plled  to  the  entire  length  of  the  train  the 
Instant  the  lever  was  pressed  down,  and 
had  the  same  power  as  the  emergency  brake. 
With  it  the  pilot  could  stop  the  train  as  the 
engineer  could  stop  it  The  pilot's  position 
was  at  the  left-hand  side  of  the  platform, 
where  the  lever  of  the  brake  and  the  lever 
of  the  whistle  were  at  his  instant  command. 
It  was  bis  duty  to  stop  and  hold  the  train  for 
semaphore  signals,  to  obey  signals  when  re- 
ceived, to  give  signals  to  the  engineer,  to  look 
out  for  pedestrians,  vehicles,  switch  engines, 
and  all  kinds  of  obstructions,  see  that  the 
train  did  not  run  into  them,  and,  as  occasl<Hi 
required,  to  use  the  whistle  and  the  brake. 
EUs  attention  was  entirely  taken  up  with  bis 
duties. 

When  the  messenger  boy  climbed  upon 
the  train,  he  was  perfectly  familiar  with 
the  manner  in  which  traffic  in  and  about  the 
Union  Depot  is  conducted,  even  to  minute  de- 
tails. He  knew  when  and  where  to  catch 
the  train  in  question,  knew  It  was  empty 
and  was  bacldng  In  to  be  turned  over  to 
the  conductor,  knew  the  pilot  was  not  a 
conductor  or  brakeman,  and  knew  be  was 
busy  attending  to  duties  of  the  pilot,  which 
no  one  else  could  discharge.  He  testified 
that  he  asked  if  he  could  ride,  and  that  the 
pilot  said  "Yes."  By  riding  on  the  steps  of 
the  car  he  escaped  the  attention  of  the  es- 
cort, who  did  not  come  outside  the  rear  car 
door.  A  conflict  between  the  boy's  testi- 
mony and  that  of  the  pilot,  who  was  a  wit- 
ness for  the  plaintiff,  caouot,  of  course,  be 
Digitized  by  ^OOQ IC 


Kan.) 


UNITED  STATES  EXPRESS  CO.  v.  EVEREST. 


819 


diecuased.  When  the  train  approached  the 
depot,  both  the  pilot  and  the  boy  saw  the 
cloud  of  steam,  and  knew  that  It  came  from 
the  engine  of  a  Chicago  &  Alton  passenger 
train  standing  on  track  6.  This  fact  was 
of  itself  a  warning,  at  least  to  the  pilot, 
that  the  express  company  might  have  a 
truck  in  proximity  to  track  5  opposite  the 
door  of  the  express  car  of  the  Chicago  &  Al- 
ton train.  The  pitot  testified  that  he  slow- 
ed down  his  train  because  he  feared  there 
might  be  something  on  the  other  side  of 
the  steam.  The  boy  testified  that  be  knew 
they  might  run  Into  something;  that  he 
had  seen  trains  run  into  expi-ess  trucks  be- 
fore; that  he  wanted  to  get  off  when  he 
saw  the  steam;  and  that  he  would  have  done 
so  if  the  platform  had  not  been  ley  and  he 
without  rubbers. 

Under  these  circumstances  it  is  difficult 
to  understand  what  function  a  watctunan 
could  have  performed  had  he  been  present 
Not  only  were  the  facts  sufficient  to  give 
notice  of  the  specific  peril  which  was  en- 
countered, but  an  apprehension  of  danger 
actually  existed  in  the  minds  of  the  very 
persons  who  were  to  be  put  on  guard.  Evi« 
dently  what  was  needed  at  the  critical  mo- 
ment was  such  control  of  his  train  by  the 
Rock  Island  pilot  that.  If  the  truck  and  train 
collided  at  ail,  the  car  steps  would  not  be 
stripped  oft  by  the  impact  and  the  truck 
would  not  be  carried  along  some  20  or  25 
feet  by  the  momentum  of  the  car,  as  actual- 
ly did  occur.  Conceding,  however,  that  the 
express  company  owed  some  duty  in  the  prem- 
ises, it  is  not  apparent  that  it  was  under  any 
obligation  to  the  messenger  boy,  except  to  re- 
frain from  the  willful  infliction  of  injury 
upon  him.  It  is  elementary  law  that  there 
can  be  no  liability  for  negligence  unless  in 
consequence  of  the  violation  of  some  duty 
owed  to  the  aggrieved  party  at  the  time 
and  place  the  injury  occurs.  "Culpable  neg- 
ligence on  the  part  of  one  person  as  toward 
another  always  Involves  a  breach  of  duty  on 
the  part  of  the  former  as  toward  the  latter. 
Where  there  is  no  breach  of  duty,  there  can 
be  no  culpable  negligence,  and  It  is  only  for 
negligence  of  a  culpable  character  that  any 
person  can  be  held  responsible  in  law."  Rush 
v.  Mo.  Pac.  Ry.  Co.,  36  Kan.  129,  135,  12  Pac. 
582,  585.  "The  first  requisite  in  establlsbing 
negligence  Is  to  show  the  existence  of  the 
duty  it  is  supposed  has  not  been  performed. 
A  duty  may  be  general,  and  owing  to  every- 
body, or  it  may  be  particular,  and  owing  to  a 
single  i)erson  only,  by  reason  of  his  peculiar 
position.  An  instance  of  the  latter  sort  is 
the  duty  the  owner  of  land  owes  to  furnish 
by  It  lateral  support  to  the  land  of  the  ad- 
Joining  owner.  But  a  duty  owing  to  every- 
body can  never  become  the  foundation  of  an 
action  until  some  individual  is  placed  in  posi- 
tion which  gives  him  particular  occasion  to 
Insist  upon  Its  performance.  It  then  becomes 
a  duty  to  him  personally.  The  general  duty 
of  a  railway  company  to  run  its  trains  with 


care  becomes  a  particular  duty  to  no  one, 
until  he  is  in  position  to  have  a  right  to  com- 
plain of  the  neglect"  Cooiey  on  Torts,  c. 
21,  p.  701.  "Actionable  negligence  is  the 
failure  to  discharge  a  legal  duty  to  the  per- 
son injured.  If  there  is  no  duty,  there  is 
no  negligence.  Even  of  a  defendant  owes  a 
duty  to  some  one  else,  but  does  not  owe  it 
to  the  person  injured,  no  action  will  lie.  The 
duty  must  be  due  to  the  person  injured. 
These  principles  are  eiementai-y,  and  are 
equally  applicable  whether  the  duty  Is  imi)os- 
ed  by  positive  statute  or  is  founded  on  gener- 
al common-law  principles."  Akers  v.  Chica- 
go, St  P.,  M.  &  Ry.  Co.,  58  Minn.  540,  544, 
GO  N.  W.  669,  6T0.  "In  order  to  justify  a 
recovery,  it  is  not  sufficient  to  show  that  the 
defendant  has  neglected  some  duty  or  obliga- 
tion existing  at  common  law  or  Imposed  by 
statute,  but  that  the  defendant  has  neglect- 
ed a  duty  or  obligation  which  It  owes  to  him 
who  claims  damages  for  the  neglect  (O'Don- 
neli  V.  P.  &  W.  R.  Co.,  6  R.  I.  211.)  It  has 
been  said:  'However  great  the  defendant's 
negligence,  if  it  was  committed  without  vio- 
lating any  duty  which  he  owed  either  direct- 
ly to  the  plaintiff,  or  to  the  public  in  a  mat- 
ter whereof  he  had  the  right  to  avail  himself, 
*  *  •  there  is  nothing  which  the  law 
will  redress.'  (Bishop  on  Noncontract  Law, 
i  44C.)  In  Shearman  &  Redficld  on  Neg. 
(4th  Ed.)  §  8,  the  doctrine  is  thus  express- 
ed :  'If  the  defendant  owes  a  duty,  but  does 
not  owe  it  to  the  plaintiff,  the  action  will 
not  lie.'"  Williams  v.  C.  &  A.  R.  R.  Co., 
135  111.  401.  406.  26  N.  E.  661,  662,  11  L.  R.  A. 
352,  25  Am.  St  Rep.  397.  "Negligence  is 
an  omission  of  care  and  caution  in  what  we 
do.  But  the  duty  to  be  actively  cautious  and 
vigilant  is  relative,  and  where  that  duty  has 
no  existence  between  particular  parties,  there 
can  be  no  such  thing  as  negligence  in  the 
legal  sense  of  the  term."  Morris  v.  Brown, 
111  N.  Y.  318,  32(},  18  N.  E.  722,  724,  7  Am. 
St  Rep.  751. 

Besides  this,  duties  are  always  dictated 
by  the  exigencies  of  some  particular  state  of 
circumstances.  "If  there  be  no  negligence, 
though  there  be  an  injury,  no  action  will  lie. 
Negligence  is  essentially  relative.  In  the 
abstract  It  is  nullity.  It  does  not,  and  it 
cannot  in  the  nature  of  things,  exist  It 
is  metaphysically  imi)ossible  to  evolve  a  con- 
cept of  negligence  apart  from  the  facts  which 
give  rise  to  it  and  independently  of  some  im- 
posed or  implied  correlative  duty.  The  duty 
must  be  essentially  related  to  the  particular 
circumstances,  and  a  variance  in  the  circum- 
stances necessarily  begets  either  a  modifica- 
tion of  the  duty  or  else  extinguishes  It  al- 
together. Thus  the  duty  which  a  railroad 
company  owes  to  a  passenger  whom  it  is  car- 
rying on  its  train,  is  widely  different  from 
the  duty  it  owes  to  a  trespasser  on  its  tracks ; 
not  only  because  the  rights  of  the  two  are 
different,  but  because  the  attendant  circum- 
stances and  facts  creating  the  reciprocal 
rights  in  each  instance  are  dissimilar.^  This 
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difference  In  rights  and  in  duties  springs  from 
a  divergence  in  the  circumstances  out  of 
which  they  respectively  grow.  Consequent- 
ly a  condition  which  would  in  one  case  give 
rise  to  an  inference  of  negligence  would  be 
wholly  Insufficient  to  justify  Its  deduction  In 
the  other."  City  Pass.  Ry.  Co.  v.  Nugent, 
86  Md.  349,  356,  38  Atl.  779,  781.  And  In 
every  Instance  the  duty  of  taking  care  pre- 
supposes knowledge,  or  Its  equivalent,  of  the 
particular  state  of  facts  out  of  which  It 
arises.  There  must  be  prevision  of  danger 
and  likelihood  of  Injury,  for  the  law  im- 
poses responsibility  for  that  only  which  rea- 
sonable prudence  can  anticipate.  Authori- 
ties In  support  of  this  proposition  would  be 
superfluous. 

Conceding  that,  on  account  of  the  conduct 
of  its  pilot,  the  Rock  Island  Company  was 
bound  to  recognize  the  messenger  boy  as  a 
licensee,  he  enjoyed  no  higher  rights,  so  far 
as  the  defendant  Is  concerned,  than  a  tres- 
passer upon  that  portion  of  the  railway  track 
which  the  defendant  was  entitled  to  use.  It 
made  no  difference  that  he  came  on  the  Rock 
Island  train.  His  rights  were  not  thereby 
magnified  over  what  they  would  have  been  If 
he  had  used  a  car  of  his  own.  The  circum- 
stances afforded  to  the  express  company  no 
admonition  of  his  presence.  The  guilty 
knowledge  of  the  pilot  could  not  be  Imputed 
to  the  defendant  The  train  was  not  a  train 
for  licensees.  Nobody  had  any  right  there, 
and  nobody  ought  to  have  been  there  but  the 
trainmen.  The  defendant  had  no  more  rea- 
son to  believe  that  a  Western  Union  mes- 
senger would  be  riding  upon  the  lower  car 
steps  than  it  had  to  expect  that  a  packing 
bouse  workman  would  be  there,  and  It  can- 
not be  required  to  expend  Its  resources  In 
employing  watchmen  to  guard  the  safety  of 
any  one  whose  presence  within  the  range  of 
Its  activities  Is  not  to  be  anticipated.  It 
does  not  aid  the  plaintiff  that  the  defendant 
knew  the  pilot  would  be  upon  the  rear  plat- 
form, and  that  the  escort  would  be  some- 
where upon  the  train.  That  fact  did  not 
bring  the  telegraph  company's  servant  within 
the  range  of  the  defendant's  foresight.  The 
pilot  and  the  escort  were  trainmen  charged 
with  knowledge  of  all  the  Union  Depot  regu- 
lations and  of  all  the  circumstances  surround- 
ing the  use  of  the  depot  tracks.  They  had 
a  full  comprehension  of  all  the  dangers  to 
be  encountered  there,  of  the  right  of  the  de- 
fendant to  encroach  upon  track  5,  and  of  all 
the  means  of  averting  such  dangers  and  deal- 
ing with  such  encroachments.  They  were 
in  command  of  an  agency  for  sounding  an 
alarm  at  their  approach,  and  of  an  applica- 
tion for  the  instantaneous  stopping  of  the 
train  and  averting  of  injury  if  their  warnings 
were  not  observed ;  and  to  such  persons  the 
defendant  owes  a  due  measure  of  care.  If 
the  train  had  been  a  passenger  train,  those 


properly  upon  it  would  have  been  within  the 
purview  of  the  defendant's  obligation  to 
protect  They  would  have  l»een  in  charge  of 
a  conductor  and  a  number  of  other  servants 
skilled  In  the  exercise  of  the  highest  vigilance 
to  avoid  Imperiling  them.  The  management 
of  such  a  train  Is  according  to  Its  own  ap- 
propriate methods;  and  to  all  persons  en- 
titled to  ride  upon  it  the  defendant  owes  a 
due  measure  of  care.  But  the  defendant.  In 
the  discharge  of  Its  important  public  duties 
respecting  the  secure  and  speedy  transporta- 
tion of  property.  Is  not  bound  to  adjust  its 
business  to  meet  the  sudden  perils  of  Intrud- 
ers who  Impose  themselves  upon  it  without 
warning,  who  voluntarily  place  themselves 
in  exposed  positions  where  they  are  without 
the  protection  of  others,  and  who  are  desti- 
tute of  means  for  protecting  themselves. 

Cases  like  A.,  T.  &  S.  P.  Ry.  Co.  v.  Parry, 
67  Kan.  515,  73  Pac.  105,  and  Combs  v. 
Thompson,  68  Kan.  277,  74  Pac.  1127,  holding 
that  anticipation  of  the  specific  Injury  which 
happens  to  result  from  a  negligent  act  Is  not 
essential  in  order  to  charge  a  wrongdoer, 
have  no  application  to  the  facts  of  this  con- 
troversy. In  each  Instance  a  duty  to  the  in- 
jured person  was  established.  In  the  Parry 
Case  the  duty  of  the  railway  company  to 
protect  a  sick  passenger  from  the  conae- 
qaences  of  his  delirium  was  involved,  and 
this  duty  was  violated  whether  the  man 
wandered  away  for  several  miles  and  was 
killed  upon  the  defendant's  tracks,  or  wheth- 
er his  illness  led  him  Into  other  danger.  In 
the  Combs  Case  the  defendant  amused  him- 
self by  recklessly  discharging  a  loaded  can- 
non Into  a  public  street  of  a  populous  city 
along  which  crowds  of  people  were  passing. 
Of  course,  he  was  liable  to  the  man  he  shot 
although  he  did  not  single  out  that  particular 
Individual  as  a  target  In  the  Parry  Case 
the  duty  was  personal  to  the  passenger.  In 
the  Combs  Case  it  was  general  to  all  who 
came  within  reach  of  the  defendant's  mis- 
siles. In  this  case  the  messenger  had  no 
personal  claim  upon  the  defendant's  atten- 
tion, and  he  belonged  to  no  class  to  the  In- 
dividuals of  which  generally  the  defendant 
owed  a  duty.  Therefore  the  fimdamental 
element  of  a  cause  of  action  in  favor  of  the 
plaintiff  is  wanting. 

This  conclusion  follows  from  a  considera- 
tion of  the  admissions  of  the  Injured  party 
and  the  uncontradicted  and  uneonflictlng 
testimony  of  the  plaintiff's  own  witnesses. 
However,  since  the  facts  are  not  found  or 
agreed  to  in  the  sense  of  the  statute  per- 
mitting this  court  to  order  judgment  the 
cause  must  be  remanded  for  a  new  trial,  and 
to  that  end  the  judgment  of  the  district  court 
is  reversed. 

A  preliminary  jurisdictional  question  la  de- 
cided in  favor  of  the  plaintiff.  All  the  Jus- 
tices concurring. 
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DULIN  V.  METROPOLITAN  ST.  KY.  CO. 
(Supreme  Coart  of  Kansas.    Dec.  0,   1005.) 

Street  Railboads  —  Fbiohtenino  Hobses  — 
Negliqesce— Question  for  .Turt. 

Where,  In  an  action  against  a  street  rail- 
way company  for  injurips  to  a  traveler  in  con- 
sequence of  his  horse  being  frightened  by  a  car, 
the  testimony  showed  that  that  car  when  ap- 
proaching the  traveler  was  running  more  rapid- 
ly than  he  was  driving,  that  the  motortnan  was 
sounding  his  gong  loudly,  that  the  horse  be- 
came frightened,  that  though  the  danger  to  the 
traveler  was  apparent  the  mutorman  continued 
to  run  his  car  toward  the  horse  and  to  loudly 
ring  the  gong,  the  question  whether  the  motor- 
man  was  negligent  in  failing  to  do  what  he 
could  to  avert  the  threatened  danger  to  the 
traveler  so  as  to  render  the  company  liable  was 
for  the  jury. 

jRd.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Street  Railroads,  |  2,j3.1 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte County ;  Wm.  O.  Holt,  Judge. 

Action  by  Jobn  DuUn  against  the  Metro- 
politan Street  Railway  Company.  There 
was  a  Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

T.  P.  Anderson,  for  pInlntUt  In  error. 
Miller,  Buchan  tt  Miller,  for  defendant  in 
error. 

PER  CURIAM.  In  driving  along  a  street 
of  Argentine  John  Dulln's  horse  was  fright- 
ened, ran  away,  throwing  him  out  of  his  cart. 
Injuring  him,  and  damaging  his  property. 
He  sued  the  Metropolitan  Street  Railway 
Company,  claiming  that  the  Injury  and  loss 
was  caused  by  the  negligent  operation  of  a 
street  car.  There  was  testimony  that  the 
Street  car  approached  Dulin.  running  more 
rapidly  than  he  was  driving ;  that  the  motor- 
man  sounded  the  gong  very  loudly  and  the 
horse  became  frightened  at  the  car  and 
pranced  and  jumped  about:  that,  although 
the  danger  to  DuUn  was  apparent,  the  motor- 
man  continued  to  run  his  car  toward  the 
frightened  horse  and  to  loudly  ring  the  gong ; 
and  that  then  the  horse  became  unmanage- 
able, running  away,  throwing  DuUn  out,  and 
causing  the  injury  and  loss  for  which  re- 
covery is  sought.  The  trial  court  sustained 
a  demurrer  to  the  plalntlflf's  evidence.    . 

If  the  danger  to  Dulin  was  apparent,  and 
was  or  should  have  been  known  to  the  motor- 
man,  and  he  persisted  in  running  the  car  to- 
ward the  frightened  horse,  and  in  unneces- 
sarily and  loudly  sounding  the  gong.  It  can- 
not be  said  that  he  was  free  from  culpable 
■  negligence.  Under  such  circumstances  he 
'  should  have  done  what  he  reasonably  could 
do  to  avert  the  threatened  danger  to  Dulin. 
There  la  testimony  fairly  tending  to  show 
that  this  was  not  done,  and  whether  he  was 
guilty  of  snob  negligence  as  would  make  the 
company  liable  for  the  loss  was  a  question 
for  the  Jury. 

The  taking  of  the  case  from  the  jury  was 
therefore  an  error,  for  which  the  judgment 
will  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 


ST.  LOUIS  tt  S.  r.  R.  CO.  r.  DAUOHERTT. 

(Supreme  Court  of  Kansas.    Dec.  0,  1005.) 

Railboads  —  Claim    Agents  —  Pboof    of 
AoENCT— A  in'HOBiTT— Evidence. 

The  scope  of  the  authority  of  the  claim 
agent  and  aHsistant  claim  agent  of  a  railway 
corporation  is  not  defined  by  law,  and,  if  put 
in  issue  in  an  action,  must  t>e  proved  as  matter 
of  fact,  even  though  the  conduct  of  the  officials 
named  may  appear  inexplicable,  except  on  the 
supposition  that  they  had  authority. 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte County;  Wm.  O.  Holt,  Judge. 

Action  by  Rose  Daugherty  against  the  St. 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Pratt,  Dana  &  Black,  L.  F.  Parker,  and  A. 
L.  Berger,  for  plaintiff  in  error.  W.  E.  Flynn, 
for  defendant  in  error. 

PER  CURIAM.  In  this  case  the  testi- 
mony of  the  attorney  for  the  plaintiff  was 
doubtless  sufflcient,  even  though  it  was  very 
slight,  to  show  tliat  W.  B.  Spauhllng  was  the 
general  claim  agent  of  the  defendant,  and 
that  J.  L.  Oaston  was  the  assistant  claim 
agent  of  the  defendant.  The  scope  of  the  au- 
thority of  the  claim  agent  and  assistant 
claim  agent  of  a  railway  corporation  is  not, 
however,  defined  by  the  law,  and,  if  put  In 
issue,  must  be  proved  as  a  matter  of  fact. 
Here  the  authority  of  the  officials  named  to 
make  the  settlement  relied  upon  as  the  plain- 
tiff's cause  of  action  was  denied  under  oath, 
and  there  is  no  evidence  of  such  authority  in 
the  record.  It  is  true  that  the  conduct  of  the 
officials  named  may  appear  to  be  Inexplicable, 
except  upon  the  supposition  that  they  bad  au- 
thority. Agency,  however,  cannot  be  proved  by 
the  acts  or  declaration -of  the  agent  except  un- 
der sjiecial  contingencies  not  here  involved. 
The  fact  of  authority  must  appear  before 
the  conduct  of  the  agent  can  be  shown  to 
bind  the  principal. 

This  l)elng  true,  the  Judgment  must  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


GRAF   T.   VERMONT  SAVINGS   INV.   CO. 

et  al. 

(Supreme  Court  of  Kansas.    Dec.  0,  1005.) 

Writ  of  Ebrob  —  Obdeb  Gbantino  New 
Trial— Grounds — Insufficiency  of  Evi- 
dence—Review. 

Where  the  trial  court  did  not  state  on  what 
ground  a  motion  for  a  new  trial  was  granted, 
and  one  of  the  grounds  was  that  the  verdict  was 
not  sustained  by  the  evidence,  the  Supreme 
Court  will  not  weigh  the  conflicting  evidence, 
but  will  affirm  the  order. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §  3871.] 

Error  from  District  Court,  Shawnee  Coun- 
ty; Z.  T.  Hazen.  Judge. 

Action  between  R.  J.  Graf  and  the  Ver- 
mont Savings  Investment  Company  and  an- 
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other.    There  was  an  order  granOng  a  new 
trial,  and  the  former  brings  error.    Affirmed. 

W.  H.  Cowles,  for  plaintiff  in  error.  W. 
F.  Schoch  and  Lee  Monroe,  for  defendants 
in  error. 

PER  CURIAM.  The  only  error  complain- 
ed of  in  tills  case  Is  the  granting  of  a  new 
trial.  There  were  several  grounds  set  out  in 
the  motion,  one  of  which  was  that  the  ver- 
dict of  the  Jury  was  not  sustained  by  suffi- 
cient evidence.  The  court  did  not  declare 
upon  which  ground  the  motion  was  granted. 
This  court,  therefore,  cannot  say  that  it 
was  not  because  the  evidence  was  not  suffi- 
cient to  uphold  it.  In  such  cases  this  court 
will  not  undertake  to  weigh  the  evidence,  but 
where  the  evidence  is  conflicting  will  con- 
firm the  order  of  the  court  granting  a  new 
trial.  Land  Company  v.  Lewis,  53  Kan.  750. 
37  Pac.  108;  McCreary  v.  Hart,  39  Kan.  216, 
17  Pac.  839;  Black  v.  Berry,  40  Kan.  489, 
20  Pac.  194;  McCrum  v.  Corby,  15  Kan.  112. 
These  decisions  announce  the  rule  that  has 
always  been  followed  in  Kansas. 

The  Judgment  Is  affirmed. 


McBRIDB  et  al.  v.  STEIN  WEDBN  et  al. 
(Supreme  Court  of  Kansas.  Jan.  6,  1906.) 

1.  States— BouNDABiES— Navigable  Stream. 

Where  the  Missouri  river  is  designated  as  a 
part  of  the  boundary  between  the  states  of 
Kansas  and  Missouri,  the  middle  of  the  main 
channel  of  the  river  is  the  boundary  line,  and, 
if  the  river  shifts  and  its  course  is  changed 
by  the  gradual  process  known  as  accretion,  the 
boundary  line  will  change  with  the  river,  and 
the  center  of  the  main  channel  as  the  river 
runs  will  continue  to  be  the  boundary  between 
the  two  states. 

[Ekl.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  States,  {  8.] 

2.  Navigable  Watebs— Accretion. 

Where  the  river  so  changes,  the  land 
formed  by  the  gradual  and  imperceptible  ac- 
cretion from  the  water  belongs  to  the  owner  of 
the  shore  land  to  which  it  is  added. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Navigable  Waters,  {  270.] 

3.  Same— Island. 

In  determining  whether  a  formation  in  a 
river  is  an  island  or  a  part  of  the  shore  land, 
account  should  be  taken  of  the  size  and  sta- 
bility of  the  formation,  its  physical  features, 
and  the  relative  size  and  permanence  of  the 
channels  around  it. 

[Kd.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Navigable  Waters,  §  253.] 

4.  Same. 

In  an  instruction  relating  to  an  island, 
among  other  things,  it  was  said:  "It  may  be 
stated  by  way  of  definition  that  to  constitute  an 
island  in  a  river  the  same  must  be  of  a  perma- 
nent character,  not  merely  surroundod  by  water 
when  the  river  is  high,  but  permanently  sur- 
rounded by  a  channel  of  the  river,  and  not  a 
sand  bar  subject  to  overflow  by  a  rise  in  the 
river  and  connected  with  the  land  when  the 
water  is  low."  Held  not  error,  as  applied  to 
the  facts  in  the  case. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Navigable  Waters,  §  253.} 


5.  Ejectment  —  Defenses  —  Title  in  Third 
Party. 

Where  the  plaintiff,  in  an  action  of  eject- 
ment, establishes  an  interest  or  title  to  laud 
paramount  to  that  of  the  defendant,  the  latter 
cannot  avail  himself  of  an  outstanding  title  in 
a  third  party,  although  it  may  be  superior  to 
that  of  the  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Ejectment,  i  lOO.J 

6.  Same— Evidence. 

A  deed  from  one  not  shown  to  have  any  in- 
terest in  or  connection  with  the  land  proposed 
to  be  conveyed  is  inadmissible  as  evidence  of 
title  in  an  action  for  its  recovery. 

7.  Deed  —  Validitt  —  Indefinite  Descrip- 
tion. 

An  instrument  purporting  to  convey  land. 
In  which  the  description  is  so  vague  and  un- 
certain as  to  be  meaningless,  and  there  Is  noth- 
ing in  the  deed  by  which  the  identity  of  the 
premises  can  be  ascertained,  is  void. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Deeds,  S  65.] 

8.  Triai^-Reception  of  Evidence. 

The  order  in  which  evidence  shall  be  re- 
ceived must  to  a  great  degree  be  left  to  the 
discretion  of  the  court  trying  the  case,  and, 
unless  that  discretion  has  been  abused,  its  ac- 
tion furnishes  no  ground  for  complaint. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Trial,  J  139.] 

9.  Navigable  Waters— Accretion. 

The  findings  of  the  jury  that  the  land  in 
controversy  accreted  to  that  owned  by  the  plain- 
tiff are  held  to  be  sustained  by  the  evidence. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Atchison  Coun- 
ty; B.  F.  Hudson,  Judge. 

Action  by  Josephine  Stelnweden  and  others 
against  Ella  McBride  and  John  McBride. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.    Affirmed. 

Ryan  &  Ryan  and  Jackson  &  Jackson,  for 
plaintiffs  In  error.  Waggeuer,  Doater  &  Orr, 
for  defendants  in  error. 

JOHNSTON,  C.  J.  This  is  a  controversy 
over  a  tract  of  land  which  was  formerly  the 
bed  of  the  Missouri  river.  In  1881  Christoff 
Stelnweden  acquired  a  fractional  quarter  of 
section  10,  township  5,  range  21,  on  the 
Kansas  shore  of  the  Missouri  river,  and 
which  is  designated  as  lot  3.  In  1855  there 
was^  a  government  survey  of  the  Kansas 
land  which  fixed  the  boundaries  of  lot  3, 
and  showed  that  it  extended  to  the  Kansas 
shore  of  the  Missouri  river.  Southwest  of 
lot  3,  and  on  the  opposite  side  of  the  river, 
was  land  that  had  been  surveyed  and  desig- 
nated as  section  33,  township  56,  range  37,  in 
Buchanan  county.  Mo.  It  api)etira  that  since 
1855  the  channel  of  the  Missouri  river  has 
moved  In  a  southerly  direction  from  lot  3, 
and  the  land  formed  against  lot  3  by  the 
shifting  of  the  river  is  that  which  Is  in 
controversy.  Steinweden,  who  showed  a  good 
paper  title,  at  least,  to  lot  3,  claimed  the 
land  as  an  accretion  to  lot  3,  and  Ella  McBride 
claimed  it  as  an  accretion  to  a  part  of  sec- 
tion 33  In  Missouri,  to  which  she  asserted  tl- 
tie  under  certain  coaveyancee.  John  McBride. 
the  husband  of  Ella,  occupied  the  land  as  a 
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tenant  of  Steinweden  from  about  1894  to 
lSf)0,  when  he  denied  his  landlord's  title  and 
refused  to  pay  rental.  Steinweden  brought 
an  action  against  him  to  recover  the  land  and 
obtained  a  Judgment  that  he  was  entitled  to 
the  land  and  its  po.ssesslon.  Immediately  fol- 
lowing that  Judgment,  and  In  October,  1899, 
JIcBrlde  enteretl  into  a  compromise  agree- 
ment with  Steinweden,  which,  among  other 
things,  stipulated  that  McBride  should  yield 
iDimediate  possession  of  the  land  and  any 
claim  of  title  or  ownership  in  the  buildings 
or  the  Improvements  upon  it.  Without  any 
change  of  possession,  his  wife,  Ella  McBride, 
set  up  a  claim  of  title  to  the  land  under  a 
deed  from  Anna  Smith,  executed  In  October, 
1899,  and  purporting  to  convey  a  strip  of  land 
in  section  33  which  was  formerly  on  the 
Missouri  shore  of  the  river,  and  later  she 
claimed  under  another  deed  executed  to  her 
by  John  Koch  several  months  after  the 
present  proceeding  was  brought 

Among  the  points  of  contention  at  the  trial 
was  the  location  of  the  main  channel  of  the 
Missouri  river  in  1855,  when  the  Kansas  sur- 
vey was  made,  the  character  of  the  changes 
In  the  channel  of  the  river,  whether  sudden 
or  gradual,  and  the  manner  in  which  ac- 
cretions were  formed  as  the  channel  of  the 
river  shifted.  There  was  considerable  con- 
tention also  as  to  whether  there  was  an 
Island  in  the  river  near  the  Kansas  shore  and 
opposite  the  Steinweden  land.  From  the 
testimony  and  the  findings  of  the  Jury  it  ap- 
pears that  there  was  no  Island  near  lot  3, 
but  that  between  1855  and  1866  a  sand  bar 
formed  In  the  river  opposite  and  near  to  the 
land,  and  that  for  a  time  there  was  a  chan- 
nel of  the  river  between  the  sand  bar  and 
the  Kansas  shore  called  the  "Indian  Chute." 
and  through  which  boats  and  rafts  passed 
in  times  of  high  water.  The  main  channel 
of  the  river,  however,  was  between  the  sand 
bar  and  the  Missouri  shore.  The  sand  bar 
at  times  was  partly  covered  with  an  under- 
growth, but  it  did  not  rise  to  the  level  of 
the  shore  lands,  and  It  overflowed  during 
ordinary  high  water.  It  was  shown  and 
found  that  the  alluvial  deposits  added  to  lot 
3  by  the  shifting  of  the  river  were  formed  in 
such  a  way  as  to  form  accretions  to  that 
lot  The  Jury  also  found  that  Steinweden 
had  erected  fences  on  the  accreted  land, 
and,  besides  paying  taxes  levied  against  It, 
had  exercised  authority  and  control  over 
it  since  1884.  This  action  was  begun  in 
January,  1900.  and  the  verdict  and  Judgment 
awarded  the  land  in  controversy  to  Stein- 
weden. Shortly  after  the  rendition  of  the 
Judgment  Steinweden  died,  and  the  proceed- 
ing and  Judgment  were  revived  In  the  names 
of  his  widow  and  children.  In  their  answers 
the  McBrldes  objected  to  the  Jurisdiction  of 
the  court  and  asserted  that  the  land  In  con- 
troversy was  In  the  state  of  Missouri.  This 
was  based  on  the  theory  that  the  "Indian 
Chute"  between  lot  8  and  the  sand  bar  sxmken 
of  was  the  main  cbann^  of  the  river;  that 


the  sand  bar  was  an  Island  In  the  state  of 
Missouri;  and  that  title  to  It  was  in  that 
state.  If  Steinweden  established  a  right  to 
the  land  paramount  to  that  claimed  by  the 
McBrldes,  they  could  not  avail  themselves 
of  a  title  in  the  state  of  Missouri,  or  any 
other  third  party,  although  it  might  be 
superior  to  that  of  Steinweden.  DufTey  v. 
Kafferty,  15  Kan.  9;  Thomas  v.  Rnuer,  G2 
Kan.  5(i8,  64  Pac.  80;  Christy  v.  Scott,  14 
How.  (U.  S.)  282,  14  L.  Ed.  422. 

The  Missouri  river  is  a  navigable  stream, 
and  at  the  place  In  question  was  the  boundary 
line  between  the  state  of  Kansas  and  the 
state  of  Missouri.  In  such  a  case  the  middle 
line  of  the  main  channel  is  the  boundary  line 
between  the  states,  and  the  bed,  and  also 
any  Island  between  that  line  and  the  shore 
line,  belongs  to  the  state  In  which  it  is  lo- 
cated. If  the  boundary  river  changes  Its 
course  gradually  by  the  accretive  process,  the 
boundary  line  follows  the  river  and  is  In 
the  center  of  the  channel,  but  a  sudden 
change  of  the  channel  by  the  process  known 
as  avulsion  does  not  change  or  affect  the 
boundary  line.  The  rule  was  well  expressed 
by  Justice  Brewer,  in  Nebraska  v.  Iowa,  143 
I  U.  S.  359,  12  Sup.  Ct  396,  36  L.  Ed.  18G. 
where  he  said:  "It  Is  settled  law  that  when 
grants  of  land  border  on  running  water,  and 
the  banks  are  changed  by  that  gradual  pro- 
cess known  as  accretion,  the  riparian  owner's 
boundary  line  still  remains  the  stream,  al- 
though, during  the  years,  by  this  accretion, 
the  actual  area  of  his  possessions  may  vary. 
•  •  ♦  It  is  equally  well  settled  that 
where  a  stream,  which  is  a  boundary,  from 
any  cause  suddenly  abandons  Its  old  and 
seeks  a  new  bed,  such  change  of  channel 
works  no  change  of  boundary;  and  that  the 
boundary  remains  as  It  was,  In  the  centre 
of  the  old  channel,  although  no  water  may 
be  flowing  therein.  This  sudden  and  rapid 
change  of  channel  is  termed,  in  the  law, 
avulsion.  In  Gould  on  Waters,  (  159,  It  Is 
said:  'But  if  the  change  la  violent  and 
visible,  and  arises  from  a  known  cause,  such 
as  a  freshet  or  a  cut  through  which  a  new 
channel  is  formed,  the  original  thread  of  the 
stream  continues  to  mark  the  limits  of  the 
two  estates.'  2  Bl.  Com.  262;  Angell  on 
Water  Courses,  {  60;  Trustees  of  Hopkins' 
Academy  v.  Dickinson,  8  Cusb.  644;  Butte- 
nuth  V.  St  Louis  Bridge  Co.,  123  111.  535, 
IT  N.  E.  439,  6  Am.  St  Rep.  545;  Hagan  v. 
Campbell,  8  Port  (Ala.)  9,  33  Am.  Dec.  267; 
Murry  ▼  Sermon,  8  N.  C.  56.  These  propo- 
sitions, which  are  nntversally  recognized 
as  correct  where  the  boundaries  of  private 
property  touch  on  streams,  are  in  like  man- 
ner recognized  where  the  boundaries  be- 
tween states  or  nations  are,  by  prescription 
or  treaty,  found  In  running  water.  Accre- 
tion, no  matter  to  which  side  It  adds  ground, 
leaves  the  bonndary  still  the  center  of  the 
channel.  Avulsion  has  no  effect  on  boundary, 
but  leaves  It  In  the  center  of  the  old  channel." 
See,  also,  Barney  t.  Keokuk,  94n.  &,^, 
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24  It.  Ed.  224;  Jefferies  ▼.  East  Omaha  Land 
Co.,  134  U.  S.  178,  10  Sup.  Ct.  518,  33  L.  Ed. 
872;  City  of  St.  Ixmls  v.  Rutz,  138  U.  S.  22C, 
11  Sup.  Ct.  337,  34  L.  Ed.  941;  St.  Anthony 
Falls  Co.  V.  St.  Paul  Water  Com'ra,  168  V. 
S.  349,  18  Sup.  Ct  157,  42  L.  Ed.  497 ;  Wood 
V.  Fowler,  26  Kan.  682,  40  Am.  Rep.  330; 
Peuker  v.  Canter,  62  Kan.  363,  63  Pac.  617; 
Perkins  v.  Adams,  132  Mo.  131,  33  S.  W.  778. 

Now,  there  was  abundant  testimony  tend- 
ing to  show  that  the  main  channel  was  soutb- 
weet  of  the  sand  bar,  and  that  the  change  In 
the  course  of  the  river  was  gradual  and  Im- 
perceptible. While  the  river  shifted  and  the. 
Kansas  shore  line  was  thereby  extended  for 
a  distance  of  about  two  miles,  during  a  period 
of  50  years,  It  was  accomplished  by  the  pro- 
cess of  accretion,  and  hence  the  center  of 
the  main  channel  of  the  river,  as  It  runs, 
continues  to  be  the  boundary  of  the  state. 

It  has  been  questioned  whether  the  accre- 
tive theory  was  applicable  to  the  Missouri 
river,  with  Its  rapid  current,  crook«d  course, 
and  unstable  banks;  but  the  Supreme  Court 
of  the  United  States  has  determined  that, 
although  the  changes  in  the  channel  of  the 
river  are  greater  and  more  rapid  than  in 
some  othere^  the  differences  are  not  such  as 
to  take  it  out  of  the  general  rule  of  accre- 
tion. Jefferies  t.  East  Omaha  Land  Co., 
supra;  Nebraslca  v.  Iowa,  supra. 

The  exclusion  of  evidence  offered  by  the 
McBrides  is  a  matter  of  complaint.  A  deed 
purporting  to  convey  a  strip  of  land  In  sec- 
tion 33,  as  designated  by  the  Missouri  survey, 
and  accretions,  executed  by  Anna  Smith  to 
Ella  McBride,  was  offered  and  rightly  re- 
fused. Anna  Smith  was  not  sliown  to  have 
bad  any  title  to  or  connection  with  the  land 
described  in  the  deed.  There  was  no  proof, 
or  offer  to  prove,  tliat  her  deed  was  a  link 
in  a  clialn  of  conveyances  from  any  source 
of  title,  nor  that  she  had  ever  been  in  posses- 
sion of  the  land  with  or  without  color  of 
title.  A  deed  from  one  not  shown  to  have 
some  Interest  in  the  land  proposed  to  be  con- 
veyed is  inadmissible  in  an  action  for  its  re- 
covery. Bancroft  v.  Chambers,  10  Kan.  304; 
McKibben  v.  Newell,  41  111.  461;  Kennedy  v. 
Bogert,  7  Serg.  &  R.  (Pa.)  97 ;  Scrack  v.  Zub- 
ler,  34  Pa.  38.  Another  deed  purporting  to 
have  been  made  by  Steinweden  to  Herman 
Koch  was  offered  in  evidence  by  the  Mc- 
Brides and  excluded.  It  had  no  application 
to  the  lands  in  controversy,  as  the  descrip- 
tion was  so  indefinite  as  to  be  meaningless, 
and  the  deed  was  therefore  ineffectual.  The 
attempt  at  description  was  "Beginning  at 
the  southwest  corner  of  the  northwest  quar- 
ter of  section  No.  thirty-three  (33),  in  town- 
ship No.  fifty-six  (5C),  in  range  No.  thirty- 
seven  (37);  thence  north  on  section  line  eighty 
(80)  rods  to  the  southwest  comer  of  Allen 
D.  Smith's  land;,  thence  east  to  the  Missouri 
river;  thence  up  the  river  to  the  quarter 
section  line  ttetween  the  northwest  and  the 
southwest  quarters  of  said  section  No.  thirty- 
three  (33);    theuce  east  on  said  quarter  sec- 


tion line  to  place  of  beginning."  This  deed 
was  executed  September  3,  1903,  and,  as 
will  be  observed,  the  call  "east  to  the  Mis- 
souri river,"  goes  away  from  the  land  in 
question.  Then  "up  the  river"  leads  still  far- 
ther from  the  land,  and  "east  to  the  place 
of  beginning"  is  not  in  the  direction  of  the 
starting  point,  and  incloses  nothing.  There 
Is  nettling  else  in  the  deed  which  affords 
means  of  identification  of  the  land  conveyed, 
and  hence  the  instrument  tendered  is  void. 
As  the  Koch  deed  followed  and  dejtended 
upon  the  void  one  made  to  him  no  error  was 
committed  in  excluding  it. 

There  is  complaint  tttat  the  plaintiff  below 
was  permitted  to  offer  testimony  In  rebuttal, 
which  was  in  fact  evidence  in  chief.  It  ap- 
pears that  the  evidence  objected  to,  which 
related  to  the  sand  bar,  was  mainly  rebuttal 
In  etiaracter,  but,  in  any  event,  the  order  of 
proof  is  a  matter  largely  In  the  discretion  of 
the  trial  court,  and  there  is  no  reason  to 
say  that  that  discretion  has  been  abused  In 
this  instance. 

Other  objections  are  made  to  the  rulinga 
on  the  admission  of  testimony,  but  they  are 
not  deemed  to  be  material. 

There  is  complaint  of  the  instructions,  and 
especially  as  to  the  one  which  defined  an 
island.  Among  other  things  the  court  said: 
"It  may  .be  stated  by  way  of  definition 
that  to  constitute  an  island  in  a  river  the 
same  must  be  of  a  permanent  character,  not 
merely  surrounded  by  water  when  the  river 
is  Iiigh,  but  permanently  surrounded  by  a 
channel  of  the  river,  and  not  a  sand  bar 
subject  to  overflow  by  a  rise  in  the  river  and 
connected  with  the  land  when  the  water  Is 
low."  In  the  same  connection  the  jury  were 
told  that  in  considering  whether  an  island  in 
fact  existed,  or  whether  the  land  in  contro- 
versy was  accreted  to  plaintiff's  land,  it 
might  "consider  the  character  and  extent 
of  the  claimed  accretion,  the  character  of  the 
timber  growth,  the  relative  size  and  per- 
manency of  channels,  if  any,  around  the 
claimed  island,  as  compared  with  the  size 
of  the  stream,  the  topography  of  the  land 
in  controversy,  the  character  of  the  soiL 
the  growtli,  if  any,  of  timber  or  trees,  the 
testimony  of  the  witnesses,  and,  in  fact,  all 
the  circumstances  as  developed  by  the  testi- 
mony." Whether  the  formation  In  the  river 
was  a  sand  bar  or  an  Island  was  a  question 
of  fact,  and  was  fairly  presented  to  the  jury. 
It  did  depend  upon  the  stability  of  the  soil 
and  the  size  and  permanence  of  the  cliannels 
around  it.  Railroad  Co.  v.  Schumeier,  7 
Wall.  (U.  S.)  286,  19  L.  Ed.  74;  Shoemaker  v. 
Hatch,  13  Nev.  261;  Gould  on  Waters  (3d 
Ed.)  §  166.  As  the  court  told  the  Jury,  ac- 
count should  be  taken  of  the  conditions 
named,  and  also  of  a  variety  of  circumstances 
as  to  the  physical  features  of  the  formation, 
the  growth  uijon  it,  and  whether  the  water 
supposed  to  separate  it  from  the  shore  land 
was  there  In  times  of  high  water  only,  or 
durii^  the  ordinary  stage  of  water  in  the 
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river.  In  other  Instniettons  the  Jury  were 
advised  as  to  the  doctrine  of  accretion  and 
the  manner  In  which  the  formations  may 
be  made  before  the  same  could  be  regarded 
as  a  part  of  Stelnweden's  land.  There  was 
also  another  Instruction  with  reference  to 
the  volume  of  water  In  the  so-called  "Indian 
Chute,"  which  ta  effect  would  separate  It 
from  Stelnweden's  land  and  preclude  any 
claim  to  the  formations  on  the  west  of  the 
"chute."  A  number  of  Instructions  relating 
to  accretions  to  an  Island  were  requested,  and 
their  refusal  Is  a  subject  of  complaint 
But  since  the  jury  has  found  as  a  fact  that 
no  Island  existed  In  the  river  opposite  the 
Steinweden  land,  they  are  Immaterial. 

The  findings  of  the  jury,  as  to  whether  the 
land  was  accretions  to  that  of  Steinweden 
are  vigorously  attacked  on  the  ground  of  non- 
support  In  the  evidence.  While  there  Is  much 
conflict  In  the  testimony,  we  find  no  difficulty 
In  saying  that  there  is  suflBclent  testimony  to 
uphold  the  findings.  There  Is  no  real  con- 
troversy between  the  parties  as  to  the  doc- 
trine of  accretion,  or  the  rule  of  law  appli- 
cable In  cases  like  this.  The  points  of  dlffer- 
erence  are  mainly  on  matters  of  fact,  and 
these,  we  think,  have  been  fairly  and  final- 
ly determined  by  the  jury. 

Judgment  affirmed.  All  the  Justices 
concurring. 


RUTHSTROM  v.  PETERSON. 
(Supreme  Court  of  Kansas.    Dec.  0,  1905.) 

1.  Injunction  —  Pbotection     of     Pubuo 
Right. 

An  inlunctlott  will  not  lie  at  the  suit  of  a 
private  citizen  to  protect  public  interests. 

[Ed.  Note. — For  cases  in  noint,  see  vol.  27, 
Cent.  Dig.  Injunction.  §|  20i>-207.] 

2.  Highways  —  Obsteuction  —  Surr     bt 
Abutting  Owneb. 

An  abutting  owner  on  a  highway  has  no 
right  to  an  injunction  restraining  an  obstruction 
opposite  his  premises  which  does  not  interfere 
with  his  right  of  access. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Highways,  {  43.^.] 

3.  Same— Petition— Sufficiency. 

In  a  suit  by  the  owner  of  land  abutting  a 
40-foot  highway  to  restrain  an  obstruction 
thereof,  allegations  of  the  petition  showing  an 
obstruction  of  20  feet  on  the  side  oppasite  hia 
land  did  not  show  an  interference  with  his  right 
of  access. 

Error  from  Dl-strlct  Court,  UUey  County; 
Sam  Kimble,  Judge. 

Snlt  by  G.  L.  Ruthstrom  against  Peter  J. 
Peterson.  From  a  decree  In  favor  of  de- 
fendant,  petitioner   brings  error.    AfiSrmed. 

Robert  J.  Brock,  for  plaintiff  In  error. 
John  E.  Hessln  and  John  0.  Hessln,  for 
defendant  In  error. 


PER  CURIAM.  The  only  question  in- 
volved in  this  proceeding  In  error  Is  whether 
the  allegations  of  the  plaintiff's  petition  show 
that  he  has  such  a  peculiar  and  special  In- 
terest in  a  public  highway  that  he  may  en^ 
Join  the  obstruction  of  one  side  of  It 

The  petition  must  be  Interpreted  to  mean 
that  Bellman  dedicated  the  west  20  feet  of 
hia  land  to  the  public  for  a  highway,  and 
that  Ruthstrom  purchased  of  Bellman  and 
dedicated  to  the  public  for  the  same  use  a  20- 
foot  strip  of  land  adjoining  the  Bellman  dedi- 
cation on  the  east,  so  that  a  public  road  40 
feet  wide  was  established  on  the  west  side 
of  Bellman's  land,  and  along  the  east  side 
of  the  plaintiff's  land.  No  legal  meaning 
can  be  attached  to  the  statement  that  the 
plaintiff  dedicated  his  own  land  to  his  own 
special  use;  and  the  law  does  not  recognize 
any  snch  anomaly  as  a  public-private  or 
private-public  highway.  There  is  no  sugges- 
tion in  the  petition  that  the  action  Is  brought 
to  protect  any  reversionary  Interest  which 
the  plaintiff  might  have  in  the  land  If  the 
public  right  to  Its  use  were  extinguished  by 
the  defendant  fencing  It  up.  Only  the  right 
to  use  the  land  as  a  highway  Is  sought  to 
be  vindicated,  and  the  only  possible  support 
for  the  cla^n  on  the  part  of  the  plaintiff  of 
a  special  Interest  In  such  use  must  found  In 
the  fact  that  his  land  adjoins  It  upon  the 
west.  The  only  special  right  which  an  abut- 
ting owner  has  In  a  public  highway  Is  tliat 
of  access  to  his  premises.  When  he  has 
passed  from  his  land  Into  the  road,  his  right 
to  travel  there  is  not  different  from  the 
right  enjoyed  by  other  members  of  the  com- 
munity. Trosper  v.  Com'rs  of  Saline  Co.. 
27  Kaa  391.  That  an  Injunction  will  not  be 
granted  at  the  suit  of  a  private  citizen  to 
protect  public  Interests  Is  not  a  subject  of 
debate  In  this  state.  Amusement  Co,  v. 
Topeka,  68  Kan.  802,  74  Pac.  006,  and  cases 
there  cited. 

While  there  are  allegations  In  the  petition 
to  the  effect  that  the  plaintiff  Is  denied  ac- 
cess to  his  premises  by  the  special  means  of 
the  20-foot  strip  In  controversy,  there  Is 
nothing  to  indicate  that  the  west  20  feet 
of  the  rood  upon  which  his  land  in  fact 
abuts  is  In  any  manner  obstructed,  or  that 
it  Is  not  ample  to  meet  all  his  requirements 
as  an  abutting  landowner. 

The  court  cannot  judicially  declare  that 
a  20-foot  strip  of  ground  Is  too  narrow  for 
plaintiff's  use  as  a  road  to  and  alongside  of 
his  land.  He  does  not  allege  that  It  Is  in- 
adequate In  any  respect,  and  if.  In  fact  It 
Is  sufficient  his  sjieclal  demands  are  satis- 
fled  and  his  Interest  In  the  east  half  of  the 
road  18  merely  that  of  a  member  of  the 
body  politic. 

The  Judgment  of  the  district  court  is  af- 
firmed. 
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TRUE  et  al.  v.  BRANDT. 
(Supreme  Court  of  Kansas.    Dec.  0,  1905.) 

1.  Public  Lands— School  Land  Contbacts 
— fobfeitube. 

Where  proceedings  were  had  in  1898  to 
forfeit  school  land  contracts,  under  Laws 
1879,  p.  288,  c.  1«1,  §  2  (Gen.  St.  1901,  $  63.j«), 
which  were  void,  and  the  purchasers  under  the 
contracts  afterward  tender  to  the  county  treas- 
urer payment  of  the  principal,  with  interest, 
and  delinquent  taxes,  before  any  other  proceed- 
ings have  been  begun  and  before  the  rights  of 
third  parties  have  intervened,  upon  a  refusal  of 
the  treasurer  to  accept  the  payments,  mandamus 
will  lie  to  compel  him  to  receive  the  same  and 
to  issue  his  duplicate  receipts  therefor. 

2.  Same — Notice  of  Forfeiture — Service. 

A  sheriff's  return  of  service  of  notice  of 
forfeiture  of  school  land  contracts,  which  states 
that  he  "found  no  one  in  possession"  of  the 
land,  is  not  a  finding  or  return  that  no  one  wua 
in  possession,  and  a  forfeiture  cannot  be  based 
upon  such  a  return. 
tSyllabiM  by  the  Court.) 

Application  by  J.  T.  True  and  others 
against  E.  B.  Brandt  for  writ  of  mandamus. 
Allowed. 

L.  C.  True,  for  plalntUT.  H.  J.  Harwl 
(P.  A.  Moyers,  of  counsel),  for  defendant. 

PORTER,  J.  Original  proceedings  in  man- 
damus to  compel  the  treasurer  of  Graham 
county  to  accept  the  principal,  Interest,  and  de- 
linquent taxes  upon  certain  school  land  con- 
tracts, and  to  issue  duplicate  receipts  there- 
for. Plaintiffs  more  for  Judgment  on  the 
pleadings. 

In  September,  1884,  the  land  in  question, 
160  acres,  was  school  land,  subject  to  sale, 
and  was  sold  according  to  law  to  one  Lyman 
for  $3  per  acre,  to  be  paid  for  one-tenth 
cash  and  the  remainder  on  or  before  20  years, 
with  6  per  cent  annual  interest.  Lyman  as- 
signed the  certificates  of  purchase,  one  for 
each  40  acres,  to  plaintiffs.  The  certificates 
and  assignments  were  duly  recorded,  and 
plaintiffs  entered  Into  possession  and  made 
the  annual  interest  payments  until  October, 
1895,  when  they  made  default  in  the  Interest, 
which  default  continues  to  this  time,  unless 
it  has  been  avoided  by  the  offer  of  payment 
hereinafter  mentioned.  January  12,  1898,  an 
attempt  was  made  to  forfeit  the  contracts  for 
nonpayment  of  interest,  by  proceedings  un- 
der Laws  1879,  p.  288,  c.  161,  8  2;  Gen.  St 
1901,  8  63.50.  The  coimty  clerk  issued  four 
notices,  one  for  each  40  acres,  and  the  sher- 
iff made  separate  returns  upon  each  notice 
as  follows:  "Received  this  notice  this  13th 
day  of  January,  1898,  and  served  the  same  by 
going  to  the  within-descrlbeu  land,  and  found 
no  one  in  possession.  The  within-named  J. 
A.  KInnaman,  J.  F.  True,  and  G.  H.  Pierson 
cannot  be  found  in  this  county.  D.  C.  Green- 
wood, Sheriff."  Later,  and  on  January  19, 
1898,  the  second  was  made  as  follows :  "Re- 
ceived this  writ  this  13th  day  of  January, 
1898.  Served  the  same  by  posting  a  true  and 
certified  copy  on  the  within-described  land, 
and  mailed  a  true  and  certified  copy  to  J.  F. 


True  at  Xewman,  Kan.,  and  mailed  a  true 
and  certified  copy  to  G.  11.  Pierson  at  Kansas 
City,  Mo.,  and  posted  a  true  and  certified  copy 
in  a  conspicuous  place  in  the  county  clerk's 
office  this  19th  day  of  January,  1898.  D.  C. 
Greenwood,  Sheriff." 

On  the  21st  day  of  September,  1905,  plain- 
tiffs tendered  to  defendant,  as  treasurer,  the 
following  sums: 

Balance  of  principal $432  00 

Interest  in  balance  due,  from  date  of 
default    in    1895 2.59  20 

Delinquent  taxes,  as  reported  by  the 
county    treasurer 86  42 

Interest  on  delinquent  taxes  to  date 
of    tender 21  8.5 

Costs  claimed  by  county  clerk,  but  dis- 
puted by  plaintiffs 2  13 

Taxes  for  1897  to  and  including  19(H, 
without    interest 124  18 

$873  78 

Plaintiffs  at  the  same  time  demanded  du- 
plicate receipts  therefor,  as  provided  In  Gen. 
St  1901,  i  6376,  in  order  that  they  might 
obtain  a  patent  for  the  land.  Plaintiffs  stand 
upon  the  right  of  a  purchaser  of  school  land 
to  deliberately  default  in  his  payment  of 
interest  and  taxes,  and  in  a  measure  to  spec- 
ulate upon  the  rise  or  fall  in  the  market  val- 
ue of  such  lands,  and,  in  the  event  of  a  sub- 
stantial increase  in  value  thereof,  to  come  in 
at  any  time  before  a  valid  forfeiture  and  re- 
deem by  paying  the  principal.  Interest,  and 
taxes.  The  petition  contains  this  language: 
"Eighth.  Plaintiffs  say  that  on  the  21st  day 
of  September,  1905,  said  land  not  having 
been  sold  to  any  other  party,  and  they  de- 
siring, notwithstanding  their  default,  to  re- 
deem the  same  and  secure  a  patent  therefor, 
tendered  and  offered  to  pay  to  the  defendant, 
as  treasurer  of  Graham  county,  Kan.,  the 
above  sum  of  $875.78."  The  answer  admits 
everything  pleaded  by  plaintiffs,  unless  It  Is 
the  fact  of  their  continued  possession  of  the 
land,  to  which  we  shall  hereafter  refer,  and 
sets  up  the  attempted  forfeiture  proceedings 
in  full,  even  to  the  extent  of  averring  the  ir- 
regularity of  the  county  clerk  in  is.suing  sep- 
arate notices  for  each  40  acres,  Instead  of  In- 
cluding In  such  notice  "all  tracts  of  land 
sold  to  the  same  purchaser,"  as  provided  in 
Gen.  St  1901,  §  63r>&  It  is  further  averred 
that  relying  upon  the  forfeiture,  the  board 
of  county  commissioners  with  the  county  su- 
perintendent of  schools  and  county  clerk  of 
Graham  county  leased  this  land  on  the  7th 
day  of  October,  1902,  for  a  period  of  three 
years  from  January  1,  1903,  to  one  W.  W. 
Coder,  who  "has  ever  since  paid  said  rental 
in  advance,  and  la  not  now  in  default  therein, 
and  Is  in  the  actual  and  peaceable  possession 
of  said  land  under  and  by  virtue  of  said 
lease."  This  is  at  least  a  qualified  denial 
of  plaintiff's  averment  that  ever  since  they 
purchased  the  contracts  they  have  been  In 
the  possession  of  the  land  and  Improvements 
thereon,  and  have  never  been  ejected  there- 
from. In  the  answer  defendant  asks  that 
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leave  be  given  to  make  the  lessee  a  party, 
In  order  that  bis  interests  may  be  determin- 
ed. To  grant  this  would  be  unavailing.  The 
lease  by  its  terms  will  expire  on  January  6, 
1906,  less  than  30  days  after  this  decision 
will  be  announced,  and  his  interests  would 
not  warrant  him  in  making  any  defense  to 
this  proceeding,  even  if  he  were  a  proper 
party  here,  which  we  do  not  decide.  In  an- 
swer to  plaintiff's  brief  defendant  has  filed 
one  copy  of  a  lu-line  brief,  in  which  It  is 
said :  "The  Interests  of  the  state  permanent 
school  funds  are  vitally  involved.  If  It  Is 
the  law  that  lapse  of  time  and  presumptive 
acquiescence  does  not  avail,  the  defendant 
has  no  standing  in  this  case."  This  concedes 
all  the  contentions  of  plaintiffs  as  to  the  in- 
validity of  the  forfeiture  proceedings,  and 
rests  the  defense  entirely  upon  the  delay 
and  presumed  acquiescence  of  plaintiffs.  In 
fact,  upon  the  authority  of  Furniture  Co.  v. 
Spencer,  59  Kan.  168,  52  Pac.  425,  the  serv- 
ice of  the  notice  of  forfeiture  is  void.  The 
first  return  is  insufficient  for  the  reason  that 
It  states  that  the  sheriff  "found  no  one  In 
possession,"  which  is  not  a  statement  to  the 
effect  that  no  one  was  In  posseRsion.  Knott 
V.  Tade,  58  Kan.  94,  48  Pac.  561;  Furniture 
Co.  V.  Spencer,  supra.  And  what  purports 
to  have  been  done  under  the  second  return, 
being  based  upon  the  previous  return  as  to 
possession,  is  void. 

Before  mandamus  will  lie  to  compel  defend- 
ant to  perform,  plaintiffs  must  show  a  clear 
legal  right  In  themselves  and  a  substantial 
compliance  with  all  the  requirements  of  the 
law  upon  their  part.  Their  rights  are  the 
rights  of  purchasers  under  the  school  land 
contracts.  They  gave  a  bond  for  the  pay- 
ment of  the  purchase  price,  and  it  is  insist- 
ed that,  inasmuch  as  the  state  could  maintain 
an  action  upon  this  Iwnd  at  any  time  within 
five  years  after  its  maturity  in  1004,  plain- 
tiffs should  be  given  at  least  some  time  after 
1004  to  bring  mandamus,  which  remedy  in 
this  instance  amounts  to  an  attempt  to  com- 
pel si)eciflc  performance.  The  attempted  for- 
feiture was  void  and.  unless  we  can  say  that 
by  reason  of  their  laches  and  acquiescence 
plaintiffs  are  estopped,  they  are  entitled  to 
the  writ.  The  lessee.  Coder,  went  into  pos- 
session of  the  land  2  years  and  8  months  be- 
fore these  proceedings  were  begun.  His  pos- 
session was.  of  course,  notice  to  plaintiffs 
of  an  adverse  claim,  and  put  them  upon  in- 
quiry, but  It  can  be  said  that,  had  they  made 
inquiry,  they  would  have  discovered  only  the 
void  proceedings  which  In  law  bound  no  one. 
To  hold  that  even  actual  notice  of  the  void 
proceedings  and  failure  to  assert  their  claim, 
or  to  tender  the  defaulted  payments,  estop- 
ped plaintiffs,  would  be  to  say  that  their 
rights  as  purchasers  were  forfeited  by  delay 
and  acquiescence  alone.  The  void  proceed- 
ings themselves  can  add  nothing  to  the  laches 
of  plaintiffs.  Either  the  delay  of  plaintiffs 
to  assert  their  rights  must  be  held  to  work  a 
forfeiture,  or  there  was  none;  and  forfeitures 


are  discournged  instead  of  favored  In  law. 
Hansen  v.  Wilson,  40  Kan.  211,  214,  19  Pac. 
717.  Besides,  the  only  way  In  which  the 
state  could  be  prejudiced  is  by  the  failure 
to  realize  the  enhanced  value  of  the  land, 
which  is  a  speculative  consideration.  It  ap- 
pears from  the  answer  that  the  value  of  this 
land  is  now  $1,600,  and  it  was  appraised  in 
1884  at  $480.  The  state,  however,  in  addi- 
tion to  the  one-tenth  payment,  received  from 
plaintiffs  the  annual  Interest  for  10  years 
(from  1884  to  1895),  amounting  to  $259.20, 
and  is  now  offered  the  balance  of  the  pur- 
chase price,  with  10  years'  interest,  which. 
If  accepted,  would  make  the  amount,  includ- 
ing taxes  and  Interest,  which  the  state  re- 
ceives, $1,180.  To  bold  In  a  case  like  this, 
where  it  appears  that  the  land  has  increased 
greatly  in  value,  that  delay  alone  works  a 
forfeiture,  and  in  a  case  where  It  should  ap- 
pear that  the  Increase  In  value  was  slight 
or  only  normal,  no  forfeiture  should  result, 
would  not  be  sound  in  principle. 

The  policy  of  the  state  has  been  to  encour- 
age the  settlement  and  sale  of  school  lands. 
In  1883  the  Legislature  provided  that  a  pur- 
chaser who  was  not  in  default  might  sur- 
render his  certificate  and  take  out  a  new  one 
running  20  years  longer.  This  applied  only 
to  purchases  made  prior  to  the  act  In  1903 
the  Legislature  extended  this  privilege  to  all 
purchasers  who  had  made  partial  payments 
and  were  not  in  default,  and  also  to  those 
who,  "being  in  default  of  such  purchase  mon- 
ey and  interest  past  due,  and  taxes  past  due 
upon  the  land,  will  pay  up  in  full  all  such 
delinquent  interest  and  taxes."  Laws  1903, 
p.  723,  c.  477,  {  1.  The  act  further  provides 
that,  if  interest  has  been  paid  for  more  than 
15  years,  the  new  certificates  shall  bear  in- 
terest at  4,  instead  of  6,  per  cent  If  the 
state  is  willing  to  grant  a  purchase  of 
school  land,  who  has  been  in  default,  a  20- 
year  extension  uj^on  his  paying  up  the  Inter- 
est and  taxes  past  due,  it  manifestly  ought 
not  to  object  to  his  paying  the  principal  at 
the  same  time  and  taking  his  patent  instead 
of  a  new  contract  So  the  right  asserted 
by  plaintiffs  is  seen  to  be  within  the  policy 
of  the  state  In  reference  to  the  sale  of  school 
lands,  and,  the  forfeiture  proceedings  being 
void,  we  are  of  the  opinion  that  upon  the 
pleadings  plaintiffs  are  entitled  to  judgment. 

The  peremptory  writ  will  be  allowed.  All 
the  Justices  concurring. 


STOWELL  V.  KERR  et  al. 
(Supreme  Court  of  Kansas.    Dec.  9,  1905.) 

1.  Homestead  —  Exemption  —  Equitable 

Title. 

A  homestead  exemption  may  be  claimed  by 
a  debtor  In  land  to  which  he  baa  only  the 
equitable  title,  where  he  occupies  the  land  with 
his  family  as  a  home. 

[Ed.  Note. — For  cases  In  point,  see  vol.  ,25, 
Cent  Dig.  Homestead,  i  126.1 
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2.  Samb— What  CoNsriTUTM. 

Where  land  is  purchased  with  the  definite 
intention  of  making  it  a  homestead,  and  im- 
mediately afterwara  the  purchaser  and  bis 
family  go  into  possession  of  the  same  and  con- 
tinue to  occupy  it  as  their  homestead,  a  judg- 
ment subsisting  against  him  at  the  time  01  the 
purchase  will  not  become  a  lien  thereon. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  K  80,  130-140.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Nemeha  Coun- 
ty;   Wm.  I.  Stuart.  Judge. 

Proceeding  by  John  Stowoll  ag.ilnst  Thom- 
as A-  Kerr  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

John  Stowell,  tn  pro.  per.  J.  E.  Stillwell, 
for  defendants  In  error. 

JOHNSTON,  C.  J.  In  this  proceeding  John 
Stowell  seeks  to  subject  an  80-acre  tract  of 
land,  occupied  by  Thomas  A.  Kerr  and  bis 
family,  as  n  home,  to  the  pa^vmeut  of  a  judg- 
ment against  Kerr  and  lu  favor  of  Stowell. 
The  Judgment  was  rendered  In  the  justice 
court  and  an  abstract  of  It  was  filed  in  the 
district  court  on  December  6,  1900.  It  ap- 
pears that  the  Kerrs  induced  S.  F.  Springer, 
a  relative  by  marriage,  to  purchase  a  home 
for  them,  and  be  did  so  by  buying  40  acres, 
on  April  3,  1903,  ami  a  contiguous  40-acre 
tract  on  February  1,  1904.  The  purchase 
money  was  advanced  by  Springer,  and  the 
title  was  talien  in  bis  name  as  security  for 
the  money  advanced.  The  land  was  bought 
by  Springer  with  the  intention  that  Kerr  and 
family  should  occupy  it  as  a  rural  homestead. 
It  was  immediately  occupied  by  the  Kerrs  as 
their  home — an  occupancy  which  has  contin- 
ued ever  since  the  purchase.  The  court  held 
that  the  judgment  lien  did  not  attach  to  the 
land.  The  judgment  of  Stowell  appears  to 
have  been  valid  and  subsisting  when  the  land 
was  purchased,  and,  of  course,  It  became  a 
Hen  on  all  property  of  Kerr  which  was  sub- 
ject to  Judgment  Hens.  It  can  never  take 
precedence,  however,  of  a  homestead  right, 
nor  In  any  way  affect  a  homestead.  Kerr 
bad  an  equitable  Interest  In  the  land  in  ques- 
tion— an  interest  sufficient  to  uphold  a  home- 
stead right.  Tarrant  v.  Swain,  15  Kan.  14C; 
Moore  V.  Iteeves,  1.5  Kan.  150. 

Plaintiff  argues  that,  as  the  judgment  was 
on  file  and  in  force  when  the  land  was  pur- 
chased, the  lien  of  the  judgment  attached  in- 
stantly, and  before  the  land  became  Invested 
with  the  homestead  character.  As  the  land 
was  purchased  with  the  definite  Intention  to 
make  it  a  homestead,  it  had  the  homestead 
character  from  the  beginning.  The  law  does 
not  prohibit  a  judgment  debtor  from  procur 
ing  a  homestead  which  will  be  exempt  from 
forced  sale  for  debts,  nor  is  there  anything  in 
its  purjiose  warranting  the  view  that  In  the 
purchase  of  a  homestead  a  judgment  Hen  will 
outrun  a  homestead  Interest.  On  the  other 
hand,  the  homestead  law  is  given  a  practical 
and  liberal  interpretation  In  keeping  with  its 
policy  and  purpose.    While  occupancy  is  an 


essential  feature  of  a  homentead  right,  it  is 
well  known  that  complete  occupancy  at  the 
moment  of  purchase  is  frequently  impractic- 
able. So  It  was  said  in  Edwards  v.  Fry,  9 
Kan.  417:  "We  know  that  the  purchase  of  a 
homestead,  and  the  removal  onto  It,  cannot 
be  made  momentarily  contemiN>raneous.  It 
takes  time  for  a  party  in  iK>8«esslou  to  more 
out.  and  then  more  time  for  the  purchaser  to 
move  In.  Uepnlrs  may  have  to  be  made,  or 
buildings  partially  or  wholly  erected.  Now, 
the  law  does  not  wolt  till  all  this  has  been 
done,  and  the  purchaser  actually  settled  lu 
his  new^  home,  l)efore  attaching  to  it  the  Invio- 
lability of  a  homestead.  A  purchase  of  a 
homestead  with  a  view  to  occupancy,  fol- 
lowed by  occupancy  within  a  reasonable  time, 
may  secure  ah  Initio  a  homestead  inviolabil- 
ity." On  the  purchase  of  a  homestead  there 
should  be  such  occupancy  as  the  situation 
warrants,  and  to  preserve  the  homestead 
character  full  occuiwncy  as  a  residence 
should  be  taken  within  a  reasonable  time; 
and,  if  that  Is  done,  the  occupancy  will  re- 
late back  to  the  time  when  the  property  was 
purchased  with  the  bona  fide  Intent  to  make 
it  a  Iiomestead.  Swensou  v.  Klehl,  21  Kan. 
533;  Gllworth  v.  Cody,  21  Kan.  702;  Loan 
Ass'n  V.  Watson,  45  Kan.  132,  25  Par.  r,SG: 
Upton  V.  Coxen,  CO  Kan.  1,  55  Pac.  284,  72 
Am.  St.  Rep.  341 ;  Neumaier  v.  Vincent,  41 
Minn.  481.  43  N.  W.  37<!:  Reske  v.  Keske, 
51  Mich.  541,  IC  N.  W.  80.',  47  Am.  Rep.  594; 
Scofleld  V.  Hopkins,  61  Wis.  370.  21  N.  W. 
250 ;  15  A.  &  E.  Encyc.  of  L.  (2d  Ed.)  578. 

There  appears  to  be  no  reason  for  the  claim 
that  considerable  time  Intervened  between 
the  purchase  and  the  occupancy.  Plaintiff 
bases  his  claim  on  the  fact  that  several 
months  Intervened  between  the  time  of  pur- 
cha.se  of  the  two  tracts  which  constituted  the 
homestead.  The  statement  In  the  answer,  up- 
on which  the  ruling  and  judgment  of  the  dis- 
trict court  rests,  is  that  immediately  after 
the  purchase  Thonins  A.  Kerr  and  his  family 
went  Into  the  possession  of  the  land,  and  have 
ever  since  occupied  the  same  as  their  home- 
stead. This  means  that  possession  Immedi- 
ately followed  the  purchase,  whenever  made, 
and  not  that  there  was  no  occupancy  tmtil 
the  purchase  of  the  second  tract  Tnder  the 
facts  presented  the  land  was  acquired  for  a 
homestead  In  good  faith.  It  was  occupied 
and  used  for  that  puriwse,  and  the  Stowell 
Jugment  never  became  a  lien  upon  IL 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


BOARD  OP  COM'RS  OF  JOHNSON  COUN- 
TY  et   al.  V.   MINNEAR. 
(Supreme  Court  of  Kansas.    Dec.  9,  190".) 

1.   HlonWAYS— KSTABLISiniEST. 

I'nder  section  ($044.  Uen.  St  1901,  a  road 
may  be  legally  established  by  the  board  of  coun- 
ty commissioners,  if  the  proceedings  prescribed 
by  law  for  the  establishment  of  public  high- 
ways generally  are  followed,  and  such  road  is 
established  as  a  public  highway.  ,  ,^r^t^ir> 
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2.  Same— Petition. 

The  mere  fact  that  the  word  "private"  to 
used  in  the  petition  and  other  papers  and  pro- 
ceedings relating  to  the  establishment  of  a  road 
under  the  above-mentioned  statute  as  a  part  of 
the  description  thereof  will  not  affect  the  va- 
lidity of  a  road  so  established. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Highways,  Jf  52,  53.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Johnson  Coun- 
ty; W.  H.  Sheldon,  Judge. 

Proceedings  by  the  board  of  county  com- 
misslonera  of  Johnson  county  and  others  for 
the  laying  out  of  a  road.  Prom  allowance 
of  damages  James  G.  Mlnnear  brought  error 
to  the  district  court,  where  the  proceedings 
were  reversed,  and  the  commiasiouerB  and 
others  bring  error.    Reversed. 

John  T.  Little  and  Cbas.  C.  Hoge,  for 
plaintiffs  in  error.  J.  P.  Qindman,  for  de> 
fendant  in  error. 

GRAVES,  J.  This  case  involves  the  validi- 
ty of  a  road.  The  plaintiff  in  error  Small- 
wood,  having  no  outlet  from  hia  premises, 
petitioned  the  board  of  county  comrnlssiouers 
to  locate  a  road  16V^  feet  wide  from  his 
premises  over  a  40-acre  tract  of  land  owned 
by  the  defendant  in  error  to  a  public  high- 
way. The  petition  was  signed  by  20  other 
householders,  as  in  ordinary  cases.  All  the 
steps  prescribed  by  law  for  the  establish- 
ment  of  a  public  highway  were  taken  ujodet 
this  petition.  The  petition  was  the  ordinary 
printed  form  with  the  words  "private"  writ- 
ten before  the  word  "road."  This  word 
"private"  also  appeared  in  the  published 
notice  of  the  filing  of  the  petition,  and  In 
the  proceedings  of  the  commissioners,  but  a 
full  and  specific  description  of  the  road  pro- 
posed, stating  Its  widttt,  the  point  of  be- 
ginning and  termination,  and  the  land  upon 
which  it  was  to  be  located,  was  given  in  the 
petition,  notices,  and  other  proceedings.  The 
landowner  met  with  the  viewers  and  pre- 
sented a  claim  for  $300  as  damages  sustained 
by  him  on  account  of  the  location  of  the 
road.  The  viewers  reported  that  said  route 
was  practical,  and  of  public  utility,  and  rec- 
ommended the  establishment  of  the  road. 
They  awarded  the  landowner  $56.80  as  dam- 
ages. On  December  14,  1903,  the  board  of 
county  commiBsloners,  in  regular  session,  aft- 
er considering  the  report  of  the  viewers  and 
other  proceedings,  found  that  said  road  was 
of  public  utility,  and  ordered  that  it  be  es- 
tablished as  a  public  highway  and  opened  for 
public  travel  when  all  costs  were  paid.  The 
landowner  was  allowed  the  amoimt  of  dam- 
ages awarded  by  the  viewers.  Instead  of  ap- 
pealing from  the  award  of  damages,  the  own- 
er filed  a  petition  in  error  in  the  district  court, 
with  a  transcript  of  the  proceedings  had  be- 
fore the  commissioners,  and  asked,  that  the 
action  of  said  board  be  vacated  as  with- 
out authority  and  void.  The  district  court 
granted  the  prayer  of  the  petition.  Small- 
wood  and  the  commissioners  come  to  this 


court  by  petition  in  error  and  ask  that  the 
judgment  of  the  district  court  be  reversed. 
The  landowner  claimed  in  the  district  court, 
as  he  does  here,  that,  the  proposed  road  hav- 
ing been  designated  in  the  petition  and  other 
papers  as  a  private  road,  no  Jurisdiction  was 
conferred  upon  the  Itoard  to  locate  and  es- 
tablish a  public  road,  and  therefore  all  ac- 
tion taken  under  said  petition  was  Illegal  and 
void.  This  Is  the  controlling  question  pre- 
sented. The  same  proposition  was  con- 
sidered by  this  court  in  the  case  of  Howard 
V.  Schmidt,  1»  Pac.  142,  and  decided  ad- 
versely to  the  contention  of  the  defendant 
in  error.  The  use  of  the  word  "private"'  In 
the  designation  of  this  kind  of  a  road  Is  a 
matter  of  very  little  importance,  and  sliould 
not  mislead  any  one.  There  is  no  such  thing 
in  this  state  as  a  private  road  in  the  sense 
that  the  land  of  one  person  can  be  ap- 
propriated to  the  exclusive  use  and  owner- 
ship of  another.  The  words  "private  road," 
therefore,  when  used  in  such  sense,  is  an 
expression  without  force  or  meaning.  In  a 
certain  sense,  however,  the  road  In  ques- 
tion Is  a  private  one.  and  the  designation 
"private  road"  as  aptly  as  any  other  term 
describes  Its  character.  This  road  was  evi- 
dently applied  for  and  established  under 
section  6044,  Gen.  St.  1901,  which  reads: 
"That  whenever  the  premises  of  any  person 
in  this  state  shall  be  so  completely  surround- 
ed by  adjoining  lands,  the  property  of  other 
persons,  as  to  be  without  access  to  any  pub- 
lic highway,  then  such  person  may  petition 
the  board  of  county  comraisslonerB  of  the 
county  in  which  such  premises  lie  for  a 
road  through  some  portion  of  the  adjoining 
lands,  and  the  board  shall  on  the  presenta- 
tion of  such  petition  proceed  in  accordance 
with  the  provisions  of  the  foregoing  sections 
to  lay  out  such  road,  make  i-eturns  of  plats, 
and  allow  damages,  if  any  should  be  held  or 
allowed,  provided  said  road  shall  not  ex- 
ceed twenty-five  feet  in  width,  and  be  laid 
out  upon  the  section  or  half-section  lines 
when  practicable."  tJnder  this  section  a 
valid  road  may  be  established  which  is  only 
IGV^  feet  wide.  Such  a  road  is  not  a  public 
highway  as  ordinarily  understood.  Its  width 
is  different ;  its  object  exceptional.  Its  princi- 
pal purpose  is  to  accommodate  the  petitioner. 
In  a  large  sense  it  is  a  private  road,  but  In  a 
more  limited  view  it  is  also  a  public  road, 
In  that  it  provides  at  public  expense  a  free  ' 
and  open  highway  by  which  the  general 
public  can  go  to  and  from  the  premises  of 
the  petitioner,  as  business  or  pleasure  may 
require.  This  limited  use  by  the  public  is 
sufficient  to  give  such  a  road  all  the  legal 
characteristics  of  a  public  highway.  Elliott 
on  Roads  and  Streets  (2d  Ed.)  i  102;  Masters 
T.  McIIolland,  12  Kon.  17;  Baukhead  v. 
Brown,  25  Iowa,  540;  Butte,  etc.,  R.  R.  v. 
Montana,  etc.,  R.  R.  (Mont)  41  Pac.  232,  31  L. 
R.  A.  298.  50  Am.  St  Rep.  508.  The  word 
"private"  in  the  petition  does  not,  therefore, 
when  construed  in  connection  with  the  gen- 
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eral  description  given  therein  of  the  proposed 
highway,  have  any  controlling  significance. 
Howard  v,  Schmidt,  supra.  The  road  was 
legally  established. 

The  defendant  has  objected  to  the  Juris- 
diction of  this  court  because  the  record  does 
not  show  that  the  amount  In  controversy  ex- 
ceeds $100,  but  this  objection  has  been  met  by 
affidavits  filed  with  the  case-made.  Jones 
V.  Kellogg,  51  Kan.  2C3,  33  Pac.  997,  37  Am. 
St.  Rep.  278;  Railroad  Co.  v.  Spauldlng,  69 
Kan.  431,  77  Pac.  106.  66  L.  R.  A.  58. 

The  judgment  of  the  district  court  Is  re- 
versed, the  cause  remanded,  and  the  court 
directed  to  carry  out  the  views  herein  ex- 
pressed.   All  the  Justices  concurring. 


WHITE  et  al.  v.  DEMING. 
(Supreme  Court  of  Kansas.    Dec.  9,  1905.) 

Bbbob— Dismissal— Defective  Bbief. 

When  the  brief  of  a  plaiatiS  in  error  ig- 
nores the  requiremeots  of  rule  10  of  this  court 
(79  Pac.  ix)  and  malces  no  specific  allegations 
of  errors  as  required  by  heading  2,  but  objects 
generally  to  instructions  of  the  court  without 
setting  the  same  out  in  full  as  required  by 
heading  3  of  said  rule,  this  court  will,  in  its 
discretion,  dismiss  the  case. 
(Syllabus  by  the  Court) 

E<rror  from  District  Cteurt,  Jackson  Coun- 
ty; Marshall  Gephart,  Judge. 

Action  between  William  White  and  others 
against  Henry  M.  Demlng.  From  the  judg- 
ment. White  and  others  bring  error.  Dis- 
missed. 

W.  W.  Harvey,  for  plaintiffs  In  error. 
Frank  Doster,  for  defendant  in  error. 

SMITH,  J.  In  this  case  the  plaintiff  In 
error  makes  no  specific  allegation  of  error, 
unless  It  be  In  saying  that  the  court  erred 
In  giving  instruction  No.  6,  which  is  not  set 
out  in  full,  nor  even  a  reference  to  the  page 
of  the  record  where  It  can  be  found.  It  was 
also  said  "that  the  Instructions  given  by  the 
trial  court  on  adverse  possession  were  er- 
roneous as  applied  to  this  case,"  and  no  fur- 
ther Indication  is  given  as  to  the  instructions 
referred  to,  either  by  setting  them  out  in 
full,  giving  their  number,  or  referring  to  the 
page  of  the  record  where  they  can  be  found. 
It  is  true  the  rc<'ord  in  this  case  is  not  large, 
and  this  court  has  carefully  considered  tlio 
errors  supposed  to  be  referred  to  by  the 
plaintiff  In  error,  and  should  affirm  the  de- 
<-islon  In  this  case  were  thoy  passetl  upon. 

However,  as  there  seems  to  be  a  growing 
disregard  of  the  simple  re<iuirenients  of  th(> 
rules  of  this  court,  which  often  imposes  upon 
the  court  much  unnecessary  labor  and  an- 
noyance in  searching  records  which  would 
be  obviated  were  the  rules  complied  with, 
we  take  this  occasion,  since  no  injustice  is 
done  thereby,  to  call  attention  to  this  matter 
and  for  this  reason  dismiss  this  case.  All 
the  Justices  concurring. 


STATE  T.  TINKLER. 
(Supreme  Court  of  Kansas.    Sov.  11,  1905.) 

1.  Rape  —  "Unlawful"      Intebcocbse  — 
Meaning  of  Terms. 

Section  2016,  Gen.  St.  19<11,  defines  a  crime 
against  a  female  under  18  years  of  age.  The 
word  "unlawfully,"  as  used  in  said  section,  is 
used  in  the  sense  of  "without  authority  of  law" 
or  "not  permitted  by  law." 

2.  Same— EvinENCE — Si^fficienct. 

Evidence  that  the  defendant  carnally  knew 
the  child,  that  she  was  under  18  years  of  age. 
and  that  he  was  not  married  to  her  at  the  time, 
is  sufiicient  to  sustain  a  charge. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Saline  County : 
R.  R.  Rees,  Judge. 

Jesse  Tinkler  was  convicted  of  crime,  and 
appeals.    Affirmed. 

David  Ritchie  and  Corder  ft  Hunt,  for  ap- 
pellant C.  C.  Coleman,  Atty.  Gen.,  and  C  W. 
Burch,  for  the  State. 

SMITH,  J.  The  counsel  for  the  defendant 
in  this  case  have  manifested  a  commendable 
degree  of  zeal  and  Industry,  as  well  as  con- 
siderable emdltlon.  In  their  effort  to  convince 
this  court  that  the  word  "unlawfully,"  as 
used  In  section  2016,  Gen.  St  1901,  and  in  the 
Information  In  this  case  means  "denounced 
as  a  crime,"  or  "made  criminal  by  a  statute 
of  this  state."  It  Is  urged  that  words  used 
in  the  definition,  and  In  the  charging  of  crime 
as  well,  should  be  strictly  construed;  that 
their  meaning  should  not  be  stretched  to 
cover  a  supposititious  Intent  of  the  Legisla- 
ture, or  to  make  criminal  acts  which  the 
court  might  deem  it  expedient  to  punish,  bat 
which  are  not  included  in  the  clearly  express- 
ed provisions  of  the  criminal  statute.  It  Is 
said  that  by  no  other  statute  than  the  one 
under  consideration  Is  sexual  Intercourse  be- 
tween a  single  man  and  a  single  woman  or  a 
female  child,  which  is  not  incestuous  and  Is 
not  j)rooured  by  promise  of  marriage  nor 
by  force,  made  criminal.  Hence  it  is  not  nn- 
1  awful.  To  all  this,  except  the  condnsion, 
we  assent. 

On  the  other  hand,  the  obvious  Intent  and 
purpose  of  the  law  should  not  be  defeated 
by  any  hypercritical  construction  or  mean- 
ing of  words.  Our  rule  of  construction  is 
prescribed  by  section  7342,  Gen.  St  1901: 
"Words  *  •  •  shall  be  construed  accord- 
ing to  the  context  and  the  approved  nsage  of 
the  language;  but  technical  words  •  •  • 
and  such  others  as  may  have  acquired  a  pecul- 
iar and  appropriate  meaning  in  law  shall  be 
construed  according  to  such  peculiar  and  ap- 
propriate meaning."  Judged  by  either  of  these 
tests,  "the  approved  usage  of  the  language" 
or  "the  peculiar  and  appropriate  meaning  in 
law"  (If,  indeed,  the  word  has  acquired  any 
I)ecullar  meaning  in  law),  "unlawful"  Is  not 
synonymous  with  "criminal."  To  speak  of 
an  act  as  unlawful  is  not  equivalent  to  saying 
it  has  been  denounced  as  a  crime.  "HJvery 
criminal  act  is  illegal  or  unlawful,  but  11- 
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legal  or  unlawful  acts  may  not  be  crlmlnaL 
Offenses  agutust  public  law  are  criminal. 
Offenses  against  private  rights  are  merely 
Illegal  or  unlawful."  In  law  literature  we 
meet  the  word  constantly  in  the  sense  not  au- 
thorized or  permitted  by  law,  thus:  Un- 
lawful interest,  unlawful  entry,  referring  to 
a  trespass,  etc.  In  the  common-law  definition 
of  murder,  "the  unlawful  killing  of  a  human 
being  with  malice  aforethought,"  and  of  man- 
slaughter, "the  unlawful  killing  of  a  human 
being  without  malice,"  the  word  is  used  in 
the  same  sense  It  Is  used  in  section  2016  in 
question,  viz.,  without  legal  Justification  or 
excuse,  without  legal  authority,  or  right" 
The  word  "unlawful"  Is  used  In  this  sense  in 
section  5511,  Rev.  St  U.  S.,  Interpreted  by  the 
Supreme  Court  of  the  United  States.  United 
States  V.  Watson  (D.  C.)  17  Fed.  145,  149. 
See,  also,  Terrell  v.  State,  86  Tenn.  52»-531, 
8  S.  W.  212;  State  v.  Llghtfoot  aowa)  78 
N.  W.  41,  42.  Authorities  could  be  multi- 
plied, but  it  Is  unnecessary.  It  is  conceded 
that  this  contention  has  been  adversely  de- 
cided by  this  court  in  State  v.  Frazier,  54 
Kan.  719,  39  Pac.  819,  which  we  are  asked 
to  reverse.  While  some  expressions  in  that 
case  might  well  be  modified,  we  rea£Brm  the 
decision.  "Unlawfully"  in  section  2010  might 
well  be  Interpreted  "without  lawful  wedlock," 
and  hence  without  authority  of  law,  not  per- 
mitted by  law. 

The  contention  that  there  can  be  no  as- 
sault by  consent  may  be  admitted.  It  Is  not 
charged  that  carnal  knowledge  was  procured 
or  accomplished  by  the  assault.  It  is  not 
charged  as  a  manner  of  committing  the  crime 
which  requires  the  proof  to  conform  to  the  al- 
legation, but  It  is  charged  that  the  defendant 
did  assault  and  did  carnally  and  unlawfully 
know,  etc.  The  charge  of  assault  is  unneces- 
sary, and  may  be  regarded  as  mere  surplus- 
age, and.  If  proof  of  an  assault  is  lacking,  it 
Is  no  variance. 

Again,  It  Is  contended  that  the  Information 
is  bad.  In  that  "unlawfully"  is  a  conclusion  at 
best,  and  the  facts  showing  that  the  act  was 
done  unlawfully  should  have  been  stated, 
and  were  not.  There  Is  some  authority  for 
this  objection,  but  this  charge  was  made  In 
substantially  the  words  of  the  statute,  and 
this,  as  a  general  proposition,  is  sufficient. 
The  defendant  was  fairly  Informed  of  the  of- 
fense charged  against  him,  and,  had  he  ad- 
mitted the  charge,  the  court,  by  an  examina- 
tion of  the  record  alone,  could  have  deter- 
mined that  a  thing  forbidden  by  law  had  been 
done,  and  the  penalty  which  the  law  attaches 
thereto.  State  v.  Gavlgan,  36  Kan.  322,  13 
Pac.  554 ;  State  v.  Foster,  30  Kan.  365,  2  Pac. 
028;  State  v.  Beverlln,  30  Kan.  612,  2  Pac. 
630. 

Again,  It  Is  said  the  verdict  is  not  supported 
by  sufficient  evidence,  in  that  It  depends  up- 
on the  evidence  of  the  prosecutrix  alone, 
and  that  she  contradicted  herself  in  differ- 
ent portions  of  her  testimony,  and  even  ad- 
mitted that  on  a  former  hearing  she  testified 


to  facts  she  knew  to  be  false.  At  the  common 
law  the  evidence  of  the  woman,  even  an  in- 
fant prosecutrix,  was  sufficient,  without  cor- 
roboration, to  sustain  a  conviction  of  rai>e. 
23  Am.  &  Eng.  Ency.  of  Law,  884.  Our  stat- 
ute makes  no  provision  on  the  subject. 
Hence  the  common-law  rule  is  in  force  In  this 
state.  Were  corroboration  necessary,  how- 
ever, there  was  an  abundance  in  this  case. 
The  crebility  of  the  evidence,  if  within  the 
bounds  of  reason,  rests  with  the  Jury  and 
trial  court,  and  cannot  be  considered  here. 
The  defendant  appears  to  have  had  a  fair 
trial,  to  have  been  well  defended,  and  to  have 
been  righteously  convicted ;  and  the  judgment 
la  affirmed.    All  the  Justices  concurring. 


STATE  V.  KLEINFIELD. 
(Supreme  Court  of  Kansas.    Nov.  11,  1905.) 

1.  Cbiuinai.   Law— Vebdict— Signatdbb   bt 
Foreman. 

Where.  In  a  criminal  prosecution  against 
several  before  a  justice,  a  verdict  was  returned 
consistinK  of  several  paragraphs,  in  each  of 
which  a  finding  of  guilty  was  announced  against 
one  defendant,  and  the  foreman  signed  the  joint 
verdict,  the  signature  was  sufficient  as  to  each 
defendant. 

2.  Statutes  —   Matter  not  Embbaced   in 
Title. 

Laws  1901,  p.  416,  c.  2.32,  entitled  "An  act 
relating  to  the  sale  of  intoxicating  liquors,"  is 
sufficiently  broad  to  cover  the  prohibition  of 
unlawful  sales. 

Appeal  from  District  Court,  Cherokee 
County;  W.  B.  Glasse,  Judge. 

Mary  D.  Kleinfield  was  convicted  of  un- 
lawfully selling  intoxicating  liquor,  and  she 
appeals.    Affirmed. 

Ira  Heaton,  H.  A.  Forkner,  and  W.  R.  Cow- 
ley, for  appellant.  C.  C.  Coleman,  Atty.  Gen., 
AI.  F.  Williams,  and  H.  C.  Finch,  for  the 
State. 

PER  CURIAM.  Mary  D.  Klelnfleld,  with 
two  other  defendants,  was  tried  before  a 
justice  of  the  peace  u^wn  the  charge  of  un- 
lawfully selling  intoxicating  liquor.  She  was 
found  guilty,  and  appealed  to  the  district 
court,  where  she  was  again  convicted.  From 
the  latter  conviction  she  now  appeals. 

She  first  complains  that  the  verdict  in  the 
justice  court  was  invalid,  because  not  signed 
by  the  foreman  of  the  jury.  A  verdict  was 
returned  consisting  of  three  paragraphs.  In 
each  of  which  a  finding  of  guilty  was  an- 
nounced against  one  defendant  The  fore- 
man signed  the  joint  verdict,  and  in  so  doing 
necessarily  affixed  his  signature  to  the  ver- 
dict against  this  defendant. 

A  second  complaint  is  that  this  verdict 
was  void,  because  it  failed  to  state  correct- 
ly the  defendant's  name.  The  record,  how- 
ever, shows  that  the  verdict  gave  her  full 
name  with  entire   accuracy. 

A  third  and  final  complaint  Is  based  upon 
the  contention  that  the  title  of  the  act  un- 
der  which   the  prosecution   was 
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(Chapter  232,  p.  410,  Laws  of  1901),  "An  act 
relating  to  the  sale  of  intoxicating  liquors," 
etc.,  is  not  broad  enough  to  oorer  the  pro- 
hibition of  unlawful  sales.  The  contention  is 
not  sound. 
The  Judgment  is  affirmed. 


STATE  ▼.  SMITH. 

(Supreme  Court  of  Kansas.    Nov.  11,  1905.) 

Criminal  Law — Limitations. 

Where  an  indictment  is  returned  by  a 
prand  jury,  and  three  dayg  thereafter  a  warrant 
IS  issued,  upon  which  the  defendant  is  arrested, 
the  prosecution  is  to  be  deemed  begun  for  the 
purpose  of  stopping  the  running  of  the  statute 
of  limitations  from  the  time  of  the  return  of 
the  indictment. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  {  282.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Allen  County; 
Oscar  Foust,  Judge. 

SI  Smith  was  convicted  of  a  violation  of 
the  liquor  law,  and  appeals.    Affirmed. 

Ewing,  Card  St  Gard,  for  appellant.  C. 
C.  Coleman,  Atty.  Gen.,  and  B.  £.  Clifford, 
for  the  State. 

MASON,  J.  Si  Smith  appeals  from  a  con- 
viction upon  an  indictment  for  a  violation  of 
the  prohibitory  liquor  law.  The  sole  ground 
upon  which  a  reversal  is  asked  Is  that  the 
court  permitted  witnesses  to  testify  to  sales 
of  liquor  made  at  any  time  within  two 
years  prior  to  the  return  of  the  indictment 
There  was  an  Interval  of  three  days  be- 
tween the  return  of  the  indictment  and  the 
issuance  of  the  warrant.  The  defendant 
claims  that  the  action  against  him  was  not 
begun,  so  as  to  stop  tlie  running  of  the  stat- 
ute of  limitations,  until  a  warrant  was  is- 
sued; that  therefore  he  was  protected  against 
prosecution  for  any  offense  committed  more 
than  two  years  before  that  time;  and  that 
consequently  the  evidence  should  have  been 
confined  to  a  period  beginning  two  years  be- 
fore the  warrant  was  issued,  In.stead  of  two 
years  before  the  indictment  was  found.  He 
relies  upon  the  cases  of  In  re  Griffith,  35  Kan. 
377,  11  Pac.  174,  and  In  re  Clyne,  .52  Kan. 
441,  35  Pnc.  23.  which  decide  that  where  a 
complaint  Is  filed  before  a  magistrate,  char- 
ging a  felony,  a  prosecution  is  not  deemed 
to  have  been  beinm  until  a  warrant  Is  Is- 
sued, nor  even  then,  unle.'^s  reasonable  dili- 
gence  is   exercised  In   its  service.     In   the 


Griffith  Case  It  Is  said:  "The  complaint  la 
the  Initiative  step  to  determine  whether  a 
prosecution  shall  be  commenced,  and  the 
warrant  does  not  necessarily  follow  the  mak- 
ing and  filing  of  the  complaint,  as  is  the  case 
where  an  indictment  or  information  is  filed." 
A  proceeding  Instituted  by  Indictment,  as 
suggested,  stands  upon  a  different  footing. 
The  statute  (section  5568,  Gen.  St  1901)  pro- 
vides that,  unless  a  special  ordo"  Is  made  by 
the  court,  the  clerk  must  issue  a  warrant 
within  20  days  after  the  close  of  the  term. 
The  mere  return  of  an  indictment,  there- 
fore, imposes  an  absolute  duty  upon  the  clerk 
to  issue  a  warrant  within  a  fixed  time.  It 
starts  the  machinery  by  which,  without  fur- 
ther attention  from  the  prosecutor,  process 
will  be  issued,  within  what  must  be  re- 
garded as  a  reasonable  time,  for  the  arrest 
of  the  defendant  Where  due  diligence  Is 
shown,  a  criminal  action  Instituted  by  a 
complaint  before  a  Justice  of  the  peace,  char- 
ging a  felony.  Is  regarded  as  begun  when 
the  warrant  Is  issued,  no  matter  how  long  an 
interval  may  elapse  before  It  Is  served.  In 
re  Clyne,  supra.  By  what  seems  a  fair 
analogy  we  hold  that  in  the  case  of  a  prose- 
cution by  indictment,  where  a  warrant  Is 
placed  In  the  hands  of  the  sheriff  within  the 
statutory  period  referred  to,  it  operates  by 
relation  as  though  issued  Immediately  upon 
the  report  of  the  grand  Jury;  and  the  running 
of  the  statute  of  limitations  Is  suspended 
from  that  time.  The  question  of  when  a 
criminal  action  Is  to  be  considered  begun 
has  often  received  the  attention  of  the  courts. 
Cases  on  the  subject  are  collected  In  19  A. 
&  E.  Encycl.  of  L.  166,  and  12  Cyc.  258. 
These  cases  have  but  little,  If  any,  bearing 
upon  the  matter  here  involved,  because  they 
were  affected  by  differences  of  statutes,  and 
arose  under  different  circumstances — usually 
where  the  arrest  had  preceded  the  action  of 
the  grand  Jury.  However,  in  Gardner  v. 
State,  161  Ind.  202,  68  N.  E.  163,  the  exact 
question  here  Involved  was  presented  under 
a  statute  substantially  the  same  as  that  of 
Kansas,  and  the  court,  after  reviewing  the 
authorities  at  length,  held  that  the  prose- 
cution was  begun  and  the  running  of  the 
statute  of  limitations  was  interrupted  when 
the  indictment  was  returned,  irrespective  of 
the  time  the  warrant  was  issued,  expressly 
disapproving  on  this  point  Flick  v.  State,  22 
Ind.  App.  .")0,  51  N.  E.  951. 

The  judgment  Is  affirmed.    All  the  Justices 
concurring. 
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EUTAN  et  al.  v.  HUOK. 

(Supreme  Court  of  Utah.    Jan.  22,  1906.) 

1.  Trusts  —  Pubchasi  of  Stock  —  Fbaud  — 
Evidence. 

Evidence,  in  an  action  for  a  decree,  that  de- 
fendant held  stock  of  a  mining  company  in  trust 
for  plaintiff  under  a  contract  by  which  plain- 
tiff, a  mining  expert,  waa  to  furnish  bis  skill  in 
the  selection  of  mining  properties,  and  defend- 
ant was  to  furnish  the  capital,  plaintiff  to  have 
a  third  of  the  profits  after  the  reimbursement  ot 
defendant,  held  sufficient  to  sustain  a  finding 
that  plaintiffs  conduct  in  the  matter  of  the 
purchase  was  not  fraudulent  as  to  defendant. 

2.  Same— CoMPLAiRT. 

A  complaint,  alleging  that  on  or  about  a 
certain  date  plaintiff,  a  mining  expert,  entered 
into  a  contract  with  defendant  to  engage  in  the 
purchase  of  mining  properties,  plaintiff  to  fur- 
nish his  skill  and  to  pass  on  the  values  of  prop- 
erties, and  defendant  to  famish  the  capital, 
plaintiff  to  have  a  third  of  the  profits  after  re- 
imbursement of  defendant,  and  that  in  accord- 
ance with  said  contract  a  certain  property  was 
bought  and  title  taken  in  defendant's  name,  as 
to  which  an  accounting  is  sought,  will  be  held 
to  refer  to  a  contract  made  prior  to  the  date  al- 
leged in  the  complaint,  which  was  to  the  effect 
alleged;  a  contract  between  the  parties  of  that 
date  being  in  regard  to  a  different  subject- 
matter. 

&  Saub— Pubchasi  Pubsuani  to  Contract 
—Evidence. 

Evidence,  in  an  action  to  hold  defendant  as 
trustee  for  plaintiff  for  a  third  of  certain  min- 
ing stock  standing  in  his  name,  held  sufficient  to 
show  that  it  was  purchased  pursuant  to  a  contract 
by  which  plaintiff,  a  mining  expert,  and  defend- 
ant, a  capitalist,  should  engage  in  the  purchase 
of  mining  properties ;  plaintiff  to  have  a  third 
interest  after  defendant  had  been  reimbursed 
for  the  money  he  was  to  advance. 

4.   COMPBOMISI:    AND     SETTLEMENT— EVIDENOB. 

Plaintiff,  a  mining  expert,  made  a  contract 
with  defendant,  a  capitalist,  whereby  they  were 
to  engage  in  purchasing  mining  properties,  to 
be  taken  in  defendant's  name ;  he  to  furnish  the 
money  and  plaintiff  to  examine  and  pass  on  the 
value  of  the  properties ;  plaintiff  to  have  a  third 
interest  after  defendant  was  reimbursed.  After 
long  and  unsuccessful  search  for  a  property, 
which  plaintiff  would  recommend,  he  in  the 
meantime  having  personally  paid  $3,000  on  ac- 
count of  traveling  ezi>enses,  he  found  a  prop- 
erty, on  which,  after  a  thorough  examination,  he 
made  a  most  favorable  report,  to  which  he  ad- 
hered, notwithstanding  the  adverse  reports  of 
other  experts;  and  though  the  property  was  too 
large  for  defendant  to  handle,  he,  on  the  urgent 
recommendation  of  plaintiff,  took  a  quarter  in- 
terest in  it,  K.  taking  a  half  interest,  and  A. 
the  other  quarter  interest.  After  the  signing  of 
the  contract  by  which  defendant  acquired  his 
interest,  he  handed  his  check  for  $1,000  to  plain- 
tiff, accompanied  by  a  letter  dictated  by  A., 
stating  that  he  was  instructed  by  the  gentlemen 
associated  in  the  deal  to  hand  plaintiff  the  in- 
closed check  "as  a  slight  recognition  of  our  ap- 
preciation of  your  services  in  connection  with 
the  transactions.  I  am  also  requested  to  say  to 
you  that,  notwithstanding  you  have  declared 
that  you  have  no  claim  against  the  proposed 
purchasers,  •  »  »  the  gentlemen  interested 
intend,  in  the  event  that  the  development  justi- 
fies your  report,  to  add  to  the  remuneration  here 
made  in  a  substantial  manner."  Of  the  $1,000, 
defendant  and  A.  each  contributed  $250,  and  B. 
$500.  Held,  that  the  retention  of  the  check 
by  plaintiff  was  not  conclusive  either  that  de- 
fendant had  not  purchased  his  quarter  interest 
pursuant  to  the  original  agreement  between  him 
«nd  plaintiff,  or  of  a  settlement  between  them. 
83  P.— 53 


5.  Save— Pleadino. 

A  matter  may  not  be  held  a  settlement  of 
plaintiff's  claim  under  the  contract,  which  is  the 
basis  of  the  action,  not  having  b««n  pleaded  as 
such. 

6.  Assignments  —  Consideration— RionT  to 
Question. 

Defendant,  in  an  action  against  him  on  his 
contract  with  one  of  the  plaintiffs,  may  not  ob- 
ject that  the  assignment  by  such  plaintiff  to  the 
other  plaintiff  of  an  interest  in  the  contract  was 
without  consideration. 

7.  Evidence— Heabsat. 

That  plaintiff  got  a  commisgion  for  selling 
the  mine  of  S.  may  not,  in  an  action  on  a  con- 
tract by  which  plaintiff  and  defendant  agreed 
to  engage  in  mining  deals,  sharing  in  the  profits, 
be  shown  by  statements  to  that  effect  in  the 
letters  of  third  persons,  in  no  wise  representing 
plaintiff ;  the  statements  being  hearsay. 

8.  Pabtnebship- Fbaud  as  to  Pabtneb. 

Where  plaintiff,  a  mining  expert,  entered  into 
an  agreement  with  defendant,  whereby  plaintiff 
was  to  examine  and  report  on  the  values  of 
mines,  and  defendant  was  to  buy  some  that  were 
satisfactory,  taking  title  in  his  name,  plaintiff 
to  have  a  third  interest  after  the  reimburse- 
ment of  defendant,  plaintiff  cannot,  in  an  action 
for  an  accounting  under  the  contract,  be  held 
to  have  committed  a  fraud  on  defendant  in  re- 
ceiving a  commission  from  the  owner  of  the  S. 
mine  for  making  a  sale  of  it,  but  at  most  de- 
fendant could  require  plaintiff  as  his  partner 
to  account  for  it;  the  facts  being  that  plaintiff 
having  examined  and  reported  favorably  on  the 
S.  and  the  L.  mines,  and  defendant  having  as- 
serted that  he  would  not  take  an  interest  in  the 
S.  mine,  and  being  undecided  as  to  whether  he 
would  take  an  interest  in  the  L.  mine,  plaintiff 
got  K.  to  take  an  option  on  the  two  mines,  and 
thereafter  defendant  was  allowed  to  take  an 
interest  in  the  L.  mine  under  the  option  of  the 
same  terms  as  K.,  which  were  unaffected  by 
plaintiff  receiving  a  commission  on  the  sale  of 
the  S.  mine. 

9.  Same— Accounting. 

Where  plaintiff,  a  mining  expert,  made  a 
contract  with  defendant,  whereby  plaintiff  was 
to  examine  and  report  on  the  value  of  mines, 
defendant  to  make  purchases  in  his  name,  and 
plaintiff  to  have  a  third  of  the  proceeds  after 
reimbursement  of  defendant  for  his  expend- 
itures, and  defendant  being  unable  to  meet  as- 
sessments on  a  mining  property  he  had  bought, 
and  to  retain  all  his  interest  in  the  mine,  sold 
part  of  his  interest,  in  good  faith,  at  a  price  not 
shown  to  be  less  than  its  then  value,  defendant, 
on  an  accounting,  may,  with  respect  to  the  in- 
terest sold,  be  charged  only  with  what  he  ob- 
tained for  it. 
McCarty,  J.,  dissenting. 

Appeal  from  District  Court,  Piute  County; 
John  F.  Chldester,  Jud^e. 

Action  by  Frank  C.  Rutan  and  another 
against  Louis  C.  Huck.  Judgment  for  plain- 
tiffs.   Defendant  appeals.    Modified. 

Henderson,  Pierce,  Critehlow  &  Barette, 
Dickson  Ellis,  and  Ellis  &  Schulder,  for  appel- 
lant John  M.  Zane,  Wm.  A.  Vincent,  W.  I. 
Snyder,  and  Blsmark  Snyder,  for  respondents. 

STRAUP.  J.  1.  This  was  an  action 
brought  by  plaintiffs  and  respondents 
against  the  defendant  and  appellant  to  ob- 
tain a  decree  adjudging  that  the  defendant 
held  in  trust  for  them  one-third  of  the  cap- 
ital stock  possessed  by  him  of  the  Annie 
Laurie  Mining  Company,  and  to  compel  him 
to  account  for  his  receipts  and  expenditures 
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In  connection  therewltlj.  The  Bnbstance  of 
the  complaiat,  so  jtar  as  material,  Is:  That 
on  or  about  Augfust  11,  1898,  Rutan,  an  ex- 
perienced mining  engineer,  and  Huclc,  a 
capitaiist,  entered  into  an  agreement  where- 
in It  was  agreed  that  they  would  Jointly  en- 
gage In  the  business  of  looking  for,  examin- 
ing, and  purchasing  mining  properties,  bonds 
on  said  properitles,  and  options  to  purchase 
the  same,  and  other  Interests  therein;  that 
Huck  was  to  advance  the  necessary  purchase 
moneys,  and  Rutan  to  devote  liis  time,  labor, 
skill,  and  experience  in  examining,  passing, 
and  reporting  upon  the  values  of  prospec- 
tive or  contemplated  purchases,  and  when 
such  properties  or  Interests  were  purchased 
the  title  thereof  was  to  be  taken  In  the  name 
of  Huck,  tlie  properties  worked,  managed, 
or  disposed  of,  and,  out  of  the  proceeds  aris- 
ing therefrom,  Huck  was  to  be  reimbursed 
for  the  moneys  advanced  by  him  and  the 
remainder  thereof  divided  between  them, 
two-thirds  to  Huck  and  one-third  to  Rutan; 
that  in  pursuance  of  said  contract  Rutan 
devoted  time,  labor,  skill,  and  experience 
in  looking  for  and  examining  properties, 
and  among  them  examined  and  reported 
on  the  Annie  Laurie  group  of  mines  situate 
in  Piute  county,  Utah,  and  reported  to 
Huck  and  recommended  the  acquisition  of 
them  or  an  interest  therein.  In  accordance 
with  said  agreement;  that  such  negotia- 
tions were  had  that  Huck  acquired  for 
himself  and  Rutan  an  option  upon  a  quarter 
interest  in  said  mining  properties,  advanced 
moneys  In  developing  them,  took  up  said 
option,  and  acquired  title  to  a  one-fourth 
Interest  in  said  claims,  paying  $52,000  there- 
for, and  thereafter  conveyed  It  to  the  An- 
nie Laurie  company  and  received  therefor 
5,000  shares  of  its  capital  stocrk  of  the  par 
value  of  $100  per  share,  all  of  which  was 
done  In  pursuance  of  said  agreement  be- 
tween Huck  and  Kutan,  and  that  the  stock 
was  held  by  Huck.  two-thirds  for  himself 
and  one-third  for  Rutan,  subject  to  Huck's 
being  reimbursed  for  the  moneys  advanced 
by  him;  that  Huck,  by  way  of  dividends  on 
said  stock,  and  from  sales  of  a  portion 
thereof,  received  more  than  sufficient  moneys 
to  cover  his  advancements  and  disburse- 
ments; an  assignment,  by  Rutan  of  one- 
half  his  interest  In  his  contract  with  Huck, 
to  Snyder;  a  demand  on  Huck,  and  a  re- 
fusal by  him,  for  an  accounting,  and  a  re- 
pudiation by  Huck  of  the  contract.  The 
answer  admitted  Rutan  was  an  experienced 
mining  engineer,  Huck  a  capitalist,  and 
that  they  were  Interested  together  in  matters 
connected  with  mining  properties;  but  de- 
nied that  their  said  interest  related  to  or 
had  any  connection  with  the  Annie  Laurie 
properties.  It  admitted  that  Rutan  exam- 
ined and  reported  on  said  properties;  but 
denied  such  examination  or  report  had 
any  reference  to  the  alleged  contract,  or  any 
contract  which  Rutan  had  with  the  defend- 
ant   It  admitted  the  defendant  acquired  a 


one-fourth  interest  in  said  properties  for  the 
sum  of  $52,000,  and  that  be  conveyed  it  to 
the  Annie  Laurie  codipany  for  one-fourth  of 
its  capital  stock;  that  be  received  dividends 
on  said  stock,  sold  some  stock,  and  still  held 
a  large  part  thereof.  It  admitted  Rutan 
demanded  an  accounting,  and  that  the  de- 
fendant refused  to  account,  and  that  he 
repudiated  the  alleged  contract  with  Rutan. 
The  answer  denied  all  other  allegations  In 
the  complaint. 

The  court  found  all  the  allegations  of  the 
complaint  to  be  true,  and  made  findings  ac- 
cordingly. As  conclusions,  the  court  held 
that  plaintiffs  became  the  owners  of  one-third 
of  the  5,000  shares  of  the  capital  stock  of 
said  Annie  Laurie  Mining  Company,  subject 
to  the  payment  to  said  Huck  out  of  said 
common  property  of  the  moneys  advanced 
and  paid  by  him  with  Interest  thereon,  and 
that  plaintiffs  were  entitled  to  an  accounting. 
On  the  matter  of  the  accounting  the  court 
found  that  the  defendant's  expenditures, 
after  allowing  him  Interest,  exceed  bis  re- 
ceipts, $51,630.26;  that  the  receipts  were 
made  up  from  dividends  received,  and  pro 
ceeds  from  the  sale  of  500  shares  of  $100 
per  share.  While  the  defendant  claimed  to 
have  sold  an  additional  1,000  shares  to  bis 
wife  for  the  sum  of  $25  per  share,  and  also 
debited  himself  with  that  amount,  the  court 
found  that  such  price  was  inadequate,  and, 
on  plaintiffs'  objection  thereto,  such  debit 
item  was  not  allowed,  but  the  defendant  was 
charged  with  said  1,000  shares  of  stock  and 
with  the  dividends  paid  thereon.  Accord- 
ingly the  court  reached  the  conclusion  that 
the  defendant  was  chargeable  with  4,500 
shares,  and  not  3,500,  as  contended  for  by 
him;  and  that,  subject  to  the  said  unpaid 
expenditure  of  $51,630.26,  he  should  be  re- 
quired to  deliver  to  plaintiffs  1,500  shares, 
the  one-third  of  4,500.  Plaintiffs  offered  in 
court  to  pay  to  the  defendant  the  said  re- 
maining Indebtedness,  upon  his  delivering  to 
them  510.3  shares  of  said  capital  shock  and 
also  delivering  to  them  one-third  of  the  stock 
remaining.  This  offer  not  being  accepted, 
plaintiffs  then  offered  in  court  to  pay 
$17,210.09  (one-third  of  said  indebtedness) 
upon  his  delivering  to  them  the  said  1,500 
shares.  This  offer  also  was  rejected  by  the 
defendant.  A  decree  was  thereupon  entered 
requiring  the  defendant  to  deliver  to  plain- 
tiffs 1.500  shares  of  the  said  capital  stock 
upon  their  paying  to  him  $17,210.00. 

The  defendant  appeals  attacking  the  find- 
ings for  want  of  evidence,  and  also  claiming 
that  the  court  in  adjudicating  the  account- 
ing should  have  charged  him  with  the  debit 
item  of  $25,000,  the  proceeds  of  sale  of  the 
1.000  shares  to  his  wife,  instead  of  charging 
him  with  the  said  1,000  shares  and  with  the 
dividends   thereon. 

2.  The  abstract  of  the  record  contains 
about  700  printed  pages  of  evidence,  and 
space  will  not  permit  us  to  detail  all  the 
evidence  tending  to  support  the  findines. 
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We  can  only  call  attention  to  some  of  the 
more  prominent  features.  Both  Rutan  and 
Huck  admit  the  maicing  of  an  oral  contract 
in  1807,  substantially  as  alleged  In  the  com- 
plaint. The  only  material  difference  between 
the  parties  as  to  the  terms  of  the  oral  eon- 
tract  is  whetlier  Rutan  was  to  have  a  one- 
third  or  a  one-fourth  interest.  On  this, 
Rufan  is  corrolwrated  by  four  or  five  wit- 
nesses, who  testified  that  Huck  admitted 
to  them  that  Rutan's  interest  was  one-third. 
They  differ  also  as  to  the  payment  of  ex- 
penses; Huck  claiming  be  was  to  and  did 
pay  all  traveling  expenses;  Rutan,  that  be 
was  to  pay  his  own  and  bad  paid  out  about 
$3,000  traveling  and  other  expenses.  It  is, 
In  effect,  admitted  by  both  parties,  that,  in 
pursuance  of  the  foregoing  contract,  tbey 
visited,  between  the  spring  of  1897  and 
1868,  In  four  or  five  western  states,  many 
different  mining  properties,  some  of  which 
were  examined  and  experted  by  Rutan,  and 
that  tbey  traveled  8,000  or  10,000  miles  In 
search  of  a  property,  but  so  far  none  bad 
proven  to  be  desirable.  In  1888  they  ac- 
quired an  interest  in  a  process,  called  the 
Greenewalt-Robinson  process,  for  the  treat- 
ment of  refractory  ores.  The  purchase  price 
of  this  was  ¥3,000,  of  which  Huck  paid 
12,000,  and  Rutan  $1,000;  and  thereupon, 
according  to  Rutan's  testimony,  Huck  said: 
"This  is  now  our  first  purchase,  and  I  think 
we  ought  to  define  It  by  contract"  And, 
according  to  Huck's  testimony,  Rutan  said: 
"Had  we  not  better  have  our  contract  drawn 
defining  our  Interests  in  this  process?"  Con- 
sequently, on  August  11,  IHifS,  the  parties 
executed  the  following  written  contract: 

"This  agreement,  made  and  entered  into 
this  11th  day  of  August,  A.  D.  18.98,  by  and 
between  Louis  O.  Huck,  party  of  the  first 
part,  and  Frank  C.  Rutan,  party  of  the 
second  part,  both  of  Chicago,  Illinois,  wit- 
ncsseth: 

"That  whereas  the  parties  hereto  have  by 
an  agreement  dated  the  8th  day  of  August, 
1898,  between  John  E.  Greenewalt  and  Wil- 
liam Robinson,  parties  of  the  first  part,  both 
of  Denver,  Colorado,  and  themselves,  as 
parties  of  the  second  part,  purchased  a 
certain  process  for  the  treatment  of  metallif- 
erous ores;  and 

"Whereas  it  is  contemplated  by  the  parties 
hereto  that  a  certain  mine  or  mines  may  lie 
purchased  for  the  purpose  of  putting  such 
process  into  effect;  and 

"Whereas  it  is  desired  by  tlie  parties  hereto 
to  define  their  respective  interests  in  the 
process  and  the  proi^erty  and  machinery  to 
be  purchased  In  connection  therewith: 

"Therefore  this  agreement  witnesseth: 
that  the  parties  hereto  are  the  owners  of 
said  process  and  license  under  the  agreement 
above  referred  to  in  the  proportion  of  two- 
thirds  to  the  party  of  the  first  part  and 
one- third  to  the  party  of  the  second  part; 

"And  it  is  further  understood  and  agreed 
that  in  the  event  any  mine  or  mines  shall 


be  purchnsed  and  machinery  erected  for 
the  purpose  of  putting  said  process  into 
effect,  the  party  of  the  first  part  hereto 
shall  be  paid  out  of  the  earnings  or  proceeds 
of  the  property,  before  any  division  shall  take 
place,  the  cost  of  such  mines  and  machinery 
and  all  advances  made  on  account  of  such 
joint  enterprise,  and  that  thereafter  the 
parties  sball  be  Interested  in  the  said  mines 
and  said  system  in  the  same  proportion,  to 
wit:  two- thirds  shall  be  owned  by  Lonis  C. 
Huck  and  one-third  by  Frank  G.  Rutan." 

After  the  making  of  this  contract  the 
parties  began  experimenting  with  the  pro- 
cess, testing  its  usefulness,  continoed  their 
search  for  a  desirable  property,  looked  at 
properties  having  refractory  ores,  and  at 
some  not  connected  with  the  process.  Other 
methods  of  treating  ores  and  different  mining 
machinery  were  also  Investigated  by  them. 
A  Mr.  Welmer  called  the  attention  of  a  Mr. 
Aldrich,  an  attorney  at  Chicago,  and  also  at 
that  time  an  attorney  for  Rutan,  to  the 
Annie  Laurie  and  Snyder  Improvement  prop- 
erties situate  in  Piute  county,  Utah.  Later 
Rutan,  Huck,  and  Welmer  were  brought  to- 
gether. According  to  Rutan's  testimony 
Welmer  gave  Huck  and  Rutan  ore  from  both 
the  Annie  Laurie  mine  and  the  Snyder  Im- 
provement properties.  This  ore  was  assayed; 
some  pulverized  and  panned  with  good  re- 
sults. Huck  testified  their  attention  was 
then  called  only  to  the  Snyder  Improvement 
properties.  But  in  this  Rutan  is  corroborated 
by  Welmer.  The  Greenewalt-Robinson  pro- 
cess and  plans  for  a  mill  were  explained  to 
Welmer  and  the  properties  discussed  in  con- 
nection therewith.  It  was  then  decided  that 
Huck  and  Rutan  should  go  to  Utah  for  the 
purpose  of  examining  the  properties.  About 
the  last  of  April,  1809,  tbey  went  to  Utah, 
saw  Senator  Cannon,  who  had  an  option  on 
both  the  Annie  Laurie  and  the  Snyder  Im- 
provement properties.  Upon  their  going  on 
the  properties  an  examination  was  not  then 
made  owing  to  a  recent  heavy  fall  of  snow. 
They  returned  to  Salt  Lake  disappointed. 
Huck  expressed  dissatisfaction  because  their 
trip  had  been  profitless.  Here  there  is  a 
conflict  in  the  evidence;  Huck  contending 
that  they  went  on  the  property  only  to  look 
at  the  Snyder  Improvement  properties,  and 
that  be  knew  nothing  of  the  Annie  Laurie 
until  he  returned  to  Salt  Lake;  while  Rutan 
testified  that  the  Annie  Laurie  was  talked 
over  and  their  visit  was  with  respect  to  that 
property  as  well  as  the  Snyder  Improvement. 
In  this  Rutan  is  corroborated  by  both  Wel- 
mer and  Cannon.  After  their  return  from 
the  property  the  talk  bad  with  Cannon 
was  mainly  with  reference  to  the  Annie 
Laurie  mine,  and,  upon  Huck's  expressing  an 
opinion  that  the  purchase  of  that  property 
Involved  more  money  than  be  cared  to  put 
in,  a  scheme  was  proposed  by  Gannon  where- 
by a  company  could  be  formed  and  the 
property  handled  In  that  way.  At  this  point 
the  evidence .  again  conflicts;    Hudc  testify 
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ing  that  from  here  on  be  and  Rutan  were  and 
became  promoters  for  tbe  purpose  of  hand- 
ling and  floating  tbe  properties,  and  that.  If 
they  were  successful  In  so  doing,  tbey  were 
to  share  equally  In  tbe  profits  resulting 
therefrom;  while  Rutan  testified  there  was 
no  such  understanding,  but  all  that  tbey  did 
from  then  on  was  In  pursuance  of  their  con- 
tracts, the  same  as  tbey  had  done  theretofore; 
that,  the  properties  being  larger  than  desired 
by  Huck  alone,  effort  was  made  by  them  to 
Interest  capitalists  and  friends  of  Huck  in 
the  enterprise  and  to  Join  with  Huck  in  the 
purchase  of  the  properties,  if  they  proved  to 
be  desirable.  On  leaving  Salt  Lake  they 
stopped  at  Denver  on  business  connected 
with  the  Greenewalt-Roblnson  process,  and 
on  their  return  to  Chicago,  and  after  talking 
with  Gates  and  others,  early  in  May,  1899, 
Huck  prepared  and  presented  to  him  a 
written  report  describing  tbe  prqpertles, 
especially  the  Annie  Laurie.  Rutan  returned 
to  Utah  and  made  a  most  thorough  and  skill- 
ful examination  of  the  Annie  Laurie  mine, 
and,  on  tbe  20th  day  of  June,  1899,  made  a 
most  complete  and  exhaustive  report  thereon. 
While  making  this  examination  Huck  was 
constantly  being  Informed  of  the  situation 
and  condition  of  things  as  they  progressed. 
When  the  report  was  completed  a  copy  was 
furnished  to  Huck,  who  furnished  one  to 
Gates,  and  Rutan  also  submitted  his  report 
to  Farlsh,  a  mining  expert  for  Gates.  Farlsh 
reported  adversely  on  the  property,  and 
Gates  did  not  join  in  the  enterprise.  Cannon 
went  to  Chicago  and  urged  Huck  to  buy  the 
properties  and  insisted  that  he  make  a  pay- 
ment. Huck  did  not  do  so.  Cannon  went  on 
to  New  York,  there  to  interest  capitalists  in 
the  property.  Huck  sent  Rntan  to  New 
York  to  assist  Cannon;  but  nothing  came 
from  these  negotiations.  Finally  W.  F. 
Snyder  and  Welmer  went  to  Chicago,  and 
later  P.  L.  Klmberly  was  brought  Into  the 
conferences  with  Huck  and  Rutan ;  tbe  latter 
explaining  fully  to  Klmberly  the  properties 
and  the  report  he  had  made  thereon.  On 
August  26,  1899,  Huck,  Rutan,  Klmberly, 
Aldrlcb,  Welmer,  and  Snyder  went  to  Utah, 
Inspected,  and  examined  the  properties.  At 
the  mines  Klmberly  told  Huck  that,  if  they 
could  purchase  the  properties  at  a  reasonable 
price,  he  would  take  half,  if  Huck  would  take 
the  other  half.  Huck,  being  then  undecided, 
said  he  would  consider  tbe  matter  and  would 
talk  it  over  with  Rutan.  Klmberly  and 
others  left  tbe  mine  and  came  to  Salt  Lake, 
while  Huck  and  Rutan  remained  at  tbe  mine 
a  day  or  two  longer  looking  at  other  proper- 
ties. In  the  meantime,  and  on  tbe  Ist  day 
of  September,  1899,  the  Cannon  option  ex- 
pired. Klmberly  left  Salt  Lake,  giving  in- 
structions that,  If  the  Annie  Laurie  could 
be  purchased  for  $210,000,  $5,000  cash  and 
$20,000  in  development  work  covering  a 
period  of  six  months,  when  the  balance  was 
to  be  paid,  and  the  Snyder  Improvement 
properties  for  $100,000,  he  would  buy  them, 


providing,  according  to  Rutan's  testimony, 
that  Huck  would  Join  him  In  tbe  purchase. 
This  was  communicated  to  Huck,  whereupon 
he  replied  to  Rutan:  "I  am  willing  to  Join 
Klmberly,  if  you  advise  me,  in  the  purchase 
of  the  Annie  Laurie  and  take  a  half  interest, 
but  I  don't  want  to  buy  a  half  interest  in  tbe 
Snyder  Improvement  properties."  There  is 
also  evidence  showing  that  Klmberly  was 
willing  and  ready  to  buy  the  properties  on 
said  terms,  regardless  of  Huck's  taking  any 
part  of  it,  and  wholly  independent  of  him. 
Huck  also  left  for  the  east  Here  the  evi- 
dence is  again  conflicting,  and  opposite  posi- 
tions are  taken  by  the  parties.  On  the  part 
of  Huck  it  is  asserted  that,  when  the  Can- 
non option  expired,  and  when  he  left  Salt 
Lake,  he  had  abandoned  all  idea  of  purchas- 
ing any  Interest  in  either  the  Annie  Laurie 
or  the  Snyder  Improvement  properties.  On 
tbe  part  of  Rutan  it  is  contended  that  Huck 
bad  not  done  so,  but  was  willing  to  purchase 
an  Interest  in  tbe  Annie  Laurie,  if  Klmberly 
was,  but  was  not  willing  to  purchase  an 
interest  in  tbe  Snyder  Improvement 

Rutan  remained  at  Salt  Lake,  and  be  and 
Snyder,  on  the  11th  day  of  September,  1899, 
in  the  name  of  Klmberly,  procured  an  option 
for  the  purchase  of  the  Annie  Laurie  and 
tbe  Snyder  Improvement  Company  properties 
upon  the  terms  above  stated.  These  terms 
were  much  more  favorable  to  tbe  purchasers 
than  under  the  Cannon  option.  Rutan  im- 
mediately wired  Huck  that  the  option  had 
been  obtained  In  the  name  of  Klmberly,  and 
also  wrote  Huck  to  see  Klmberly  and  ar- 
range for  an  Interest  In  the  option.  In  the 
meantime,  Aldrlcb,  who  originally  was  with 
Welmer  representing  tbe  sellers  in  the  Can- 
non option,  but  at  the  same  time  also  con- 
tended that  he  was  with  Huck  and  Rutan 
as  purchasers,  made  arrangements  to  pro- 
cure a  half  Interest  from  Klmberly  In  bis  op- 
tion, and,  as  Rutan  may  well  have  tben  believ- 
ed, for  the  benefit  of  Huck  and  Rutan,  but 
very  likely  secretly  Intending  it  for  his  own 
personal  advantage.  Here  appellant  takes 
inconsistent  positions.  First  it  is  claimed 
by  him  that  when  the  Canncm  option  expir- 
ed, he  had  abandoned  all  Idea  of  acquiring 
any  interest  whatever  In  the  Annie  Laurie. 
Second,  that  Rutan  betrayed  Huck  in  taking 
tbe  option  in  tbe  name  of  ECimberly,  and  not 
in  the  name  of  Klmberly  and  Huck.  Hence 
much  stress  is  laid  by  appellant's  counsel 
on  tbo  reply  Huck  made  to  Rutan's  telegram 
advising  him  that  tbe  option  was  bad  in  tbe 
name  of  Klmberly,  wherein  Huck  said  the 
news  was  "a  thunderbolt  in  a  bright  sky"; 
that  he  bad  "hoped  Senator  Cannon  wonld 
be  considered  first";  and  "has  Klmberly,  In 
getting  the  Annie  Laurie,  corralled  tbe 
camp?"  If  this,  as  counsel  claim,  is  proof 
of  the  second  proposition,  It  certainly  dis- 
proves the  first  and  contradicts  the  positive 
statements  made  by  Hack  that  he  had  aban- 
doned all  Idea  of  acquiring  an  interest  in 
the  Annie  Laurie.    It  Is  corroborative  of 
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Rutan's  claim  tbat  Hack  had  not  abandoned 
■uch  Intention.  Hack's  reply  was,  aa  ex- 
plained by  Butan,  occaaioned  by  a  oonrena- 
tlon  bad  prior  tbereto,  wbereln  it  was  rag- 
gested  tbat  tbe  new  option  be  In  tbe  name  of 
Cannon,  but  no  nnderstandlng  was  bad 
tbereoD;  and,  as  Cannon  bad  tbe  old  option, 
Hnck  naturally  may  bare  supposed.  If  a  new 
one  was  obtained.  It  too,  would  likely  be  In 
Gannon's  name.  There  are  reasons,  bow- 
ever,  why  the  new  option  could  not  bare  been 
taken  In  the  name  of  Cannon;  primarily,  be- 
cause at  the  expiration  of  tbe  option  held  by 
blm  be  ceased  to  have  any  interest  In  the 
properties,  was  In  no  manner  thereafter  con- 
nected with  any  of  tbe  transactions,  was 
not  even  on  tbe  scene  of  action,  and  no  one 
was  authorised  to,  or  in  fact  did,  represent 
biro  in  the  matter,  nor  was  be  even  a  pros- 
pective or  intending  purchaser.  Snyder  and 
Kutan  in  no  particular  represented  him, 
nor  had  they  the  slightest  authority  from 
him  to  do  anything  for  blm,  and  had  they 
taken  an  option  in  his  name  It  would  have 
been  as  though  they  bad  taken  It  in  the 
name  of  a  mere  stranger.  In  addition,  Filer, 
tbe  expert  representing  Klmberly,  insisted 
that  the  new  option  be  In  the  name  of  Klm- 
berly. This  was  natural,  because  Klmberly 
advanced  the  $5,000  cash  payment;  and,  t04 
Kimberly  was  the  principal  purchaser,  and, 
according  to  some  of  tbe  testimony,  was 
willing,  if  need  be,  to  aflsome  alone  the  whole 
obligation,  while,  according  to  all  tbe  testi- 
mony (except  Hnck's)  Huck  was  desirous  of 
only  a  part,  and  tbat  of  the  Annie  Laurie. 
Nowhere  Is  It  made  to  appear  that  this  op- 
tion was  taken  in  the  name  of  Kimberly  to 
prevent  or  in  any  way  hinder  Hnck  from  ac- 
quiring an  Interest  in  the  Annie  l4inrie; 
but  to  the  contrary,  the  record  shows  tbat 
Kimberly,  although  under  no  legal  obliga- 
tion to  do  so,  was  at  all  times  willing  to 
have  Huck  Join  him  In  tbe  option  and  in  tbe 
purchase  of  both  or  either  one  of  the  prop- 
erties. Furthermore,  Huck  bad  all  along 
asserted  that  he  did  not  want,  and  would  not 
purchase,  an  Interest  In  the  Snyder  Improve- 
ment properties,  but  that  he  did  want  an 
Interest  In  the  Annie  Laurie;  An  option 
for  one,  up  to  this  time,  was  not  to  be  bad 
without  taking  an  option  for  tbe  other. 
Hence,  if  the  option  for  both  properties  bad 
been  taken  In  the  name  of  Huck,  or  Jointly 
In  bis  name  with  another,  It  would  have 
been  without  Huck's  authority,  and  doubt- 
less he  would  have  declined  to  be  bound  by 
It.  If,  as  Is  tbe  inference  from  his  letter, 
Huck  would  have  been  satlsfled  if  tbe  new 
option  bad  been  in  the  name  of  Cannon, 
from  whom  be  and  Kimberly  would  have 
been  obliged  to  purchase,  if  at  all,  what 
difference  does  It  make  to  Huck  tbat  the  op- 
tion was  In  the  name  of  Kimberly,  so  long 
as  the  privileges,  conditions,  and  terms  of 
purchase  on  tbe  part  of  Huck  were  tbe  same? 
It   must  also   be   xemembered  that;   when 


Kimberly  and  Hc<±  came  to  TTtah  and  ex- 
amined the  properties,  they  come  as  Joint 
prosi)ectlve  and  intending  purchasers.  Look- 
ing now  at  the  testimony  of  the  plain- 
tiffs, Rutan  and  Snyder,  both  testified  that, 
after  the  Cannon  option  expired,  and  before 
leaving  Salt  Lake,  Hnck  said  to  them  that 
they  were  to  stay  and  see  what  they  could 
do  with  reference  to  procuring  a  new  option, 
and  directed  them  to  make  the  best  deal  that 
they  could;  and  that.  If  Kimberly  got  tbe 
property,  he  was  willing  to  take  a  portion  of 
it  with  him.  Viewing  the  transaction  as  a 
whole,  we  are  satisfied  that  Rutan  acted,  in 
the  premises,  for  the  best  Interest  of  Huck; 
that  Rutan  may  well  have  believed  that  the 
arrangements  Aidrich  made  for  an  inter- 
est in  the  option  was,  partly  at  least,  for 
the  benefit  of  Huck,  and  that  he  would 
have  no  difficulty  in  acquiring  an  Interest 
In  tbe  option;  and  that  Huck  was  amply 
protected,  as  It  proved  to  be  tbat  be  was, 
in  tbe  taking  of  the  option  in  the  name  of 
Kimberly.  We  cannot  see  wherein  Huck 
would  have  fared  any  better  had  the  option 
been  In  hts  name  and  Klmberly's,  or  In 
Cannon's,  for  Huck  got  as  great  an  Interest 
in  the  Annie  Laurie  as  be  desired,  and,  ac- 
cording to  bis  own  testimony,  all  that  he  was 
able  to  handle,  and  he  was  permitted  to  ac- 
quire snch  interest  on  the  «ame  terms  as 
the  Kimberly  option.  The  finding  of  tbe 
trial  court  that  Rutan  was  faithful  to  the 
best  interests  of  Huck  Is  amply  supported  by 
the  evldenc& 

After  the  (^tlon  was  procured,  Rutan  re* 
turned  to  Chicago  and  explained  all  the  mat- 
ters connected  therewith  to  Huck.  Rutan 
then  saw  Kimberly  and  also  Aidrich  with 
reference  to  Huck's  acquiring  an  Interest  in 
tbe  option,  and,  on  Klmberly's  request,  • 
meeting  was  arranged  between  Kimberly, 
Huck,  and  Aidrich  In  Chicago  on  the  3d  day 
of  October,  1899,  when  Kimberly,  In  writing, 
transferred  to  Huck  a  one-fourth,  and  to 
Aldrlcb  a  one-fourth,  interest  In  and  to  the 
option  on  tbe  Annie  Laurie  mine  upon  the 
same  conditions  and  terms  as  in  Klmberly's 
option.  Huck  could  have  had  an  Interest  In 
the  Snyder  Improvement  properties  also,  but 
be  did  not  desire  It;  consequently  be  pur- 
chased an  Interest  only  In  the  Annie  Laurie. 
There  is  much  conflict  In  tbe  evidence  aa 
to  what  was  said  between  Huck  and  Rutan 
Just  before  tbe  making  of  this  contract 
wherein  Huck  acquired  his  one-fourth  Inter- 
est. According  to  Huck  the  following  was 
said  by  him  to  Rutan:  "I  am  called  here 
today  by  Kimberly  and  Aidrich  to  decide 
whether  or  not  I  will  Join  them  in  the  bond 
with  Kimberly,  and  I  have  got  to  decide 
that  this  morning.  I  don't  want  to  take  an 
Interest  in  this  bond  for  the  reason  that  it 
is  too  large  a  deal  for  me;  I  want  to  find  a 
small  property  that  we  could  work  together, 
and  I  own  alone."  That  Rutan  kept  on 
urging  him  saying:  "I  feel  It  my  duty  to 
advise  you  to  take  «  quarter  Interc^, 
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bond,  bccnuse  1  bcllere  tbat  the  Annie  Laurie 
is  goin);  to  nialce  a  great  property."  And 
that  Hucli  said:  "If  I  take  your  advice  and 
talte  an  interest  in  this  bond,  you  will  nnder- 
■stand  that  you  will  have  no  interest  in  my 
interest,  as  I  have  heretofore  told  you,  and 
our  relations  will  be  entirely  severed."  That 
Rutan  replied:  "I  am  aware  and  sorry;  but 
It  is  so."  Aldrlch,  in  the  main,  con-oborated 
Huck.  There  is  no  evidence  showing  that 
Huck  had  theretofore  said  anything  whatever 
to  Butan  on  the  subject  that,  if  Huck  took 
an  Interest  in  the  bond,  or  acquired  any 
Interest  in  tlie  Annie  Laurie,  Rutan  was  to 
have  no  interest  in  It  Rutan's  version  of 
this  conversation  is  that  Huck  said  to  him: 
"We  have  a  meeting  here  to  fix  up  this  con- 
tract, and  I  want  to  know  if  It  is  satisfactory 
to  you,  my  taking  a  quarter  interest  In  the 
Annie  Laurie  mine,  or  do  you  prefer  that  we 
drop  this  entire  matter  and  look  for  a  mine 
which  we  will  have  all  to  ourselves?  Rutan 
replied:  "We  have  spent  a  great  deal  of 
time  and  money,  and  we  have  found  nothing, 
as  you  know,  that  presents  as  promising  a 
future  as  the  Annie  Laurie  mine,  and  I  ad- 
vise you  to  take  a  quarter  Interest  In  both 
the  Annie  Laurie  and  the  Snyder  Improve- 
ment Company's  properties."  Huck  said:  "I 
think.  If  I  take  anything,  a  quarter  interest 
in  the  Annie  Laurie  Is  sufficient  Now  I  will 
not  sign  that  contract  unless  you  are  satis- 
fled.  You  know  that  your  one-third  interest 
in  the  contract  with  me  will  give  you  only 
a  one-twelfth  interest  in  the  mine."  Rutan 
said:  "I  know  that,  but  I  believe  that  that 
one-twelfth  interest  will  be  worth  more  tlian 
a  one-third  interest  In  any  property  that  we 
have  heretofore  seen  or  examined."  The  wit- 
ness Charlton,  who  also  was  i)rcsent  and 
heard  this  conversation,  con-oborated  Rutan. 
Later  a  corporation  was  organized,  called 
the  Annie  Laurie  Mining  Company,  of  which 
Huck  was  ni.ade  the  manager.  Work  was 
immediately  conuneuced  deveioiiing  the  prop- 
erties. Rutan  and  Huck  thereafter  offlced 
together  in  the  company's  office  in  Chicago, 
and,  according  to  Rutan's  testimony,  they 
had  various  discussions  as  to  the  method  of 
treating  the  Annie  Laurie  ore,  and,  in  that 
connection,  talked  over  the  Robinson-Greeue- 
walt  process  with  a  view  of  adopting  it  as  a 
treatment  for  said  ores;  but  that  Klmberly 
did  not  desire  to  experiment  with  a  process 
not  absolutely  determined,  and  so  It  was  not 
used.  They  also  investigated  other  processes 
and  methods  of  treating  said  ores.  They  also 
disciisseti  the  assays  of  ores,  and  the  reports 
of  the  underground  workings  of  the  Annie 
Laurie,  sent  to  Huck.  Huck  admitted  their 
offlclng  together,  but  claimed  that  it  bad  no 
business  significance  and  was  only  to  accom- 
modate Rutan  in  giving  him  desk  room  for 
private  business  of  his  own.  Huck,  togetiier 
with  the  other  option  holders,  sold  and  con- 
veyetl  his  interest  to  the  Annie  Laurie  Com- 
pany,, and  he  received  therefor  5,000  shares 


of  its  capital  stock.  Later  the  Annie  Laurie 
Company  purchased  the  properties  in  accord- 
ance with  the  option. 

3.  It  is  urged  by  appellant  that  the  contract 
declared  on  in  the  complaint  was  the  written 
contract  of  August  11,  18!)8;  that  the  ssUd 
written  contract  pertains  alone  to  the  Greene- 
Walt-Robinson  process  and  to  mines  purchas- 
ed in  connection  therewith;  and  that  the  in- 
terest which  Huck  purchased  in  the  Annie 
Laurie  proi)ertles  was  wholly  separate  and 
apart  from  that  process.  As  already  shown, 
according  to  Rutan's  testimony,  there  is  evi- 
dence tending  to  show  that  the  said  Interest 
of  Huck  was  purchased  in  view  of  treating 
the  ores  of  the  Annie  Laurie  properties  with 
the  Greenewait-Robinson  process,  and  in  addi- 
tion thereto  Rutan  testified  that  some  of  the 
said  ores  could  be  treated  by  that  process. 
Conceding,  however,  that  such  purchase  was 
not  made  with  reference  to  or  becaase  of  the 
said  process,  the  terms  of  the  contract  as 
stated  in  the  complaint,  are  sufficiently  broad 
to  include  the  oral  contract  as  testified  to  by 
both  parties.  It  ie  true  the  date  of  the  con- 
tract alleged  In  the  complaint  (on  or  about 
the  11th  day  of  August,  1898)  Is  the  date  of 
the  written  contract  while  the  evidence 
shows  the  oral  contract  was  made  in  April, 
1807.  But  the  identity  of  the  contract  stated 
In  the  complaint  Is  not  alone  determined  by 
the  date,  but  more  from  the  allegations  of 
the  terms  and  -  conditions  of  the  contract. 
If  the  written  contract  only  defined  the  re- 
spective rights  of  the  parties  In  and  to  the 
Greenewait-Robinson  process,  and  concerned 
only  the  subject-matter  of  the  process,  and 
did  not  define  the  respective  rights  of  the 
parties  In  and  to  their  general  business  trans- 
actions and  dealings  with  respect  to  the  pur- 
chasing and  acquiring  of  mining  properties, 
then  It  was  not  the  contract  alleged  In  the 
complaint  notwithstanding  the  similarity  in 
dates.  If,  therefore,  the  written  contract  is 
not  about  the  subject-matter  of  the  contract 
alleged  in  tlie  complaint,  the  oral  contract 
certainly  is;  and  hence  that  will  be  regarded 
as  the  one  declared  on  and  the  one  controll- 
ing the  case.  The  complaint  alleged  the  deal- 
ings and  transactions  of  the  parties  with 
respect  to  the  purchasing  and  acquiring  of 
mining  properties,  and  with  respect  to  defin- 
ing their  interest  therein,  and.  If  the  written 
contract  was  not  upon  such  subject-matter, 
but  was  on  the  subject-matter  of  the  process 
alone,  plaintiffs  were  not  thereby  precluded 
from  proving  the  allegations  of  the  com- 
plaint by  otlicr  competent  evidence  showing 
such  a  contract. 

It  is  further  claimed  that  Huck's  purchase 
was  not  made  In  pursuance  of  either  the  oral 
or  written  contract  existing  between  the 
parties.  It  Is  apparent  from  the  evidence 
that  Huck  entered  into  the  oral  contract  with 
Rutan  because  of  the  latter's  ability  and 
experience  as  a  mining  engineer  In  passing 
judgment  on  mining  properties  and  in  ascer- 
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talnlng  thefr  ToliMS.  The  record  shows  that, 
In  their  travels  for  a  property,  Huck  desired 
to,  and  would  at  several  different  times  hare, 
purchased  properties  at  great  cost  that  later 
proved  to  be  valueless  had  it  not  been  for 
Butan's  emphatic  advice  against  it.  Rutan, 
at  considerable  expense  of  time,  labor,  and 
money  made  a  most  thorough  examination 
and  Inspection  of  the  Annie  Laurie  proper- 
ties, and,  as  well  as  could  be  done  without 
further  exploration  and  development,  tested 
Its  value,  demonstrated  Its  worth,  and  made 
a  most  complete  and  exhaustive  report  there- 
on. Huck  bad  the  benefit  of  all  this.  In 
addition  to  this,  Huck  had  the  benefit  of 
making  a  personal  inspection  of  the  proper- 
ties  with  Rutan  and  the  benefit  of  Rutan's 
knowledge  and  experience  In  pointing  out 
matters  and  things  about  the  property,  show- 
ing its  worth.  Notwithstanding  other  ex- 
perts reported  adversely  on  the  property, 
Kutan  held  steadfastly  to  bis  belief  that  the 
Annie  Laurie  was  a  good  property;  and  the 
subsequent  development  of  the  mine  proved 
not  only  that  bis  judgment  was  correct,  but 
that  the  property  was  of  greater  value  than 
even  claimed  by  him.  Upon  the  judgment 
and  advice  of  Rutan  Huck  depended,  and  he 
was  controlled  thereby  In  determining  wheth- 
er be  would  purchase  an  interest  In  the  prop- 
erty. Just  before  signing  the  contract  where- 
by he  acquired  his  interest,  Huck  still  sought 
the  advice  of  Rutan,  and  was  controlled  by 
It  In  reviewing  this  record,  the  conclusion 
is  irresistible  that  the  thorough  examination 
made  by  Rutan  of  the  property,  and  bis  com- 
plete report  thereon,  the  confidence  entertain- 
ed by  him  as  to  Its  great  value,  and  the  ad- 
vice and  directions  given  by  him  to  Huck 
with  respect  to  it,  was  the  primary  and  effi- 
cient cause  Inducing  Huck  in  purchasing  the 
Interest ;  and  that  the  purchase  was  the  direct 
result  growing  out  of  the  dealings  and  re- 
lations had  and  existing  between  them,  as 
In  the  complaint  alleged  and  as  found  by 
the  court,  and  was  by  virtue  and  In  pursu- 
ance of  such  relations;  and  that  the  purchase 
was  not  occasioned  by  reason  of  any  cause 
independent  thereof. 

4.  After  the  signing  of  the  contract  where- 
by Huck  acquired  his  one-fourth  interest, 
Huck  drew  his  check  for  Jjll.OOO,  inclosed  it 
with  a  letter,  which  was  first  penciled  by 
Aldrlch  and  then  copied  by  Huck,  in  a  sealed 
envelope,  and  banded  It  to  Rutan  later  in  the 
day  at  an  hotel.  The  letter,  signed  by  Huck, 
was:  "I  am  Instructed  by  the  gentlemen 
associated  In  the  bond  of  the  Annie  Laurie 
to  hand  you  the  Inclosed  check  for  $1,000 
as  a  slight  recognition  of  our  appreciation 
of  your  services  In  connection  with  the  trans- 
action. I  am  also  requested  to  say  to  you 
that,  notwithstanding  the  fact  that  you  have 
declared  that  you  have  no  claim  against  the 
proposed  purchasers  under  said  bond,  the 
gentlemen  interested  Intend,  in  the  event  that 
the  development  Justifies  your  report,  to  add 


to  the  remuneration  here  made  in  a  substan-. 
tial  manner."  Huck  testified  that,  after 
Rutan  read  the  letter  and  saw  the  check, 
he  told  him  to  draw  a  new  check  for  $500, 
and  to  credit  the  other  |uOO  on  a  note 
held  by  Huck  against  him.  Huck  ad- 
mitted that  of  this  $1,000  Kimberly  con- 
tributed $500  and  Huck  and  Aldrlch  each 
$250.  Rutan  testified  that,  after  he  read  the 
letter,  he  asked  Huck  what  It  meant,  and  If 
It  had  anything  to  do  with  his  contract  and 
relations  with  him;  that  Huck  replied  that  It 
had  not;  that  It  was  only  a  gift.  From  this 
letter  and  Rutan's  accepting  the  check,  sev- 
eral things  are  claimed — Rutan's  assent  to 
the  statements  therein  contained,  a  settle- 
ment, and  a  corroboration  of  Huck's  version 
of  the  conversation  had  just  before  signing 
the  contract  acquiring  his  Interest  in  the  op- 
tion. This  letter  is  double  entente.  While 
It  bespeaks  a  token  of  gift  offering,  within 
it  is  couched  a  meaning,  to  which  it  is  sought 
to  have  Rutan  give  assent  by  accepting  the 
gift,  to  the  effect  that  he  has  no  Interest  In 
Huck's  purchase  In  the  option.  "Claim 
against  the  proposed  purchasers  under  said 
bond"  might  be  understood  to  mean  commis- 
sions, or  might  mean  a  variety  of  things; 
but  It  la  most  difficult  to  give  It  a  meaning 
having  any  connection  with  the  contract  be- 
tween Huck  and  Rutan,  especially  when  con- 
sidered with  the  fact  that  Huck  contributed 
only  $250  of  the  $1,000.  Though  It  may  be 
conceded  to  be  an  admission  against  Rutan, 
It  is,  however,  only  a  circumstance  to  be  con- 
sidered with  many  others,  and  against  It 
stand  the  admissions  made  by  Huck  to  sever- 
al witnesses,  after  all  these  matters  had  trans- 
pired, that  Rutan  was  Interested  with  him  In 
a  one-quarter  interest  in  the  Annie  Laurie. 
Nothing  can  be  claimed  for  this  payment  by 
way  of  settlement.  It  Is  apparent  that  the 
parties  did  not  bargain,  and  their  minds  did 
not  meet  on  any  such  matter.  Besides,  It  la 
not  pleaded  as  settlement,  and  that  is  alone 
sufficient  to  dispose  of  this  contention.  When 
the  extensive  travels  of  Rutan  are  considered, 
his  expenses  of  more  than  $3,000  paid  by 
himself,  his  time  employed,  his  examinations 
made  of  the  Annie  Laurie,  his  aid  in  pro- 
curing the  option,  his  belief  in  the  great 
value  of  the  properties,  and  bis  contract  with 
Huck  for  an  interest.  It  Is  not  probable  that, 
when  Huck  was  about  to  purchase  the  quar- 
ter Interest  In  the  Annie  Laurie,  Rutan  should, 
without  any  consideration,  declare,  as  it  is 
claimed  be  did,  that  he  was  not  to  have  any 
Interest  In  such  purchase,  or  that  he  there- 
after settled  his  demand  for  $1,000.  If  Huck 
intended  It  as  a  settlement,  there  was  no  oc- 
casion to  resort  to  language  of  equivocal 
meaning.  In  this  connection  it  is  significant 
that  the  letter  was  first  drafted  by  Aldrlch 
and  then  copied  by  Huck  and  by  him  sealed 
In  an  envelope  and  personally  banded  to 
Rutan.  There  is  evidence  In  the  record  show- 
ing that  Aldrlch  was  not  loyal  to  Rutan.  and 
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at  the  trial  was  a  hostile  witness  against 
his  Interests.  It  is  qnlte  apparent  that 
Aldrich,  In  drafting  the  letter,  attempted  to 
carry  a  meaning  In  it  so  obscure  as  not  readi- 
ly to  be  discernible,  and  intended  it  ■  to  be 
either  unnoticed,  or  apparently  collateral  to 
the  main  thing,  the  making  of  the  gift. 

5.  It  is  also  claimed  that  the  assignment 
made  by  Rutan  to  Snyder  of  the  one-half  In- 
terest In  his  contract  with  and  claim  against 
Huclt  was  without  consideration.  So  far 
as  Huck  is  concerned,  It  matters  not  whether 
he  discharges  bis  obligation  to  Rutan  alone 
or  to  Rutan  and  Snyder,  so  long  as  the  dis- 
charge when  made  fully  satisfies,  as  It  does, 
the  obligation,  and  bars  all  further  claim 
against  him  with  respect  to  It  It  Is  argued 
that  the  $10,000  paid  by  Snyder  to  Rutan 
was  not  paid  as  a  consideration  for  the 
assignment,  but  was  paid  to  Rutan  by  Sny- 
der  as  commissions  for  the  sale  of  the  Sny- 
der Improvement  properties,  from  which  it 
is  also  claimed  that  Rutan  was  not  true  to 
the  best  interests  of  Huck.  Rutan  and  Snyder 
testified  that  it  was  paid  for  the  assignment, 
and  denied  that  it  was  for  commissions. 
There  is  no  direct  evidence  that  it  was  paid 
for  commissions.  True,  in  a  letter  written 
by  Welmer  to  Aldrich  he  states  that  Rutan 
received  |10,000  by  way  of  commissions  for 
the  sale  of  the  Snyder  Improvement  proper- 
ties ;  in  a  letter  written  by  Filer  to  Klmber- 
ly  he  stated  that  Rutan  asked  commissions. 
Neither  Welmer  nor  Filer  In  any  manner 
represented  Rutan.  Their  statements,  as  to 
Rutan,  were  mere  hearsay.  But  it  is  claim- 
ed that,  because  Rutan  and  Snyder  worked 
together  in  procuring  the  option  in  the  name 
of  Kimberly,  Rutan  was  untrue  to  Huck, 
and  that  the  just  inference  Is  that  the  said 
money  was  paid  for  commissions.  The  facts 
and  circumstances  surrounding  the  procuring 
of  the  option  have  been  heretofore  alluded  to. 
Before  it  can  be  successfully  asserted  tnat 
the  said  money  was  paid  as  commissions 
there  must  be  some  evidence  or  some  circum- 
stance tending  to  show  such  fact.  Such  evi- 
dence is  wholly  wanting.  Were  it,  however, 
true  that  Rutan  received  the  money  as  com- 
missions for  the  sale  of  the  Snyder  Improve- 
ment properties,  so  far  as  Huck  was  con- 
cerned it  was  harmless  to  him,  for  he  did  not 
purchase  any  interest  whatever  in  these 
properties,  and  at  all  times  asserted  that 
he  would  not  do  so.  The  fact  that  Rutan 
might  have  received  commissions  for  the  sale 
of  the  Snyder  Improvement  properties  in  no 
manner  affected  Huck's  rights  in  and  to  the 
Annie  Laurie  properties,  or  placed  on  him 
increased  burdens,  and  in  no  manner  pre- 
vented him  from  making  terms  of  purchase 
in  the  Annie  Laurie  better  than  or  different 
from  those  he  did  make.  The  only  com- 
plaint that  he  could  make  of  this  Is  that 
Rutan,  as  his  partner  in  the  transactions, 
should  be  required  to  account  to  him  for  the 
money  thus  received;   but  this  claim  la  not 


made,  and  were  it  made  it  would  be  unavail- 
able, for  the  evidence  Is  not  sufflcient  to 
show  that  any  money  was  paid  to  or  received 
by  Rutan  as  commissions  from  any  one.  It 
Is  argued  that,  notwithstanding  the  testi- 
mony of  both  Rutan  and  Snyder  that  the 
assignment  was  made  September  S,  1899,  for 
the  then  agreed  price  of  $10,000,  the  facts 
and  circumstances  attending  the  transaction 
render  their  testimony  Improbable.  Even  if 
It  should  be  said  their  testimony  In  this  re- 
spect Is  not  probable,  it  does  not  necessarily 
follow  that  the  money  was  paid  to  Rutan  for 
commlBSions,  and  we  have  no  right  to  pre- 
sume that  it  was  so  paid,  in  the  absence  of 
evidence  showing  this  fact  Outside  of  the 
hearsay  testimony  there  is  no  such  evidence. 
Upon  all  the  material  facts  of  the  case  and 
upon  all  the  contentions  made,  except  the 
one  yet  to  be  reviewed,  the  evtdenoe  is  con- 
flicting. Much  of  appellant's  brief  Is  an  at- 
tempt to  demonstrate  that  the  matters  and 
things  testified  to  by  Huck  are  true,  and 
those  testified  to  by  Rutan  are  untrue.  This 
case  well  falls  within  the  rale  so  often  an- 
nounced by  this  court  that,  where  there  Is  a 
substantial  conflict  la  the  evidence,  the  find- 
ings of  the  court  on  such  conflicting  evidence 
will  not  be  disturbed. 

6.  We  are,  nowever,  of  tue  opinion  that 
the  court  erred  In  the  matter  of  the  account- 
ing. The  finding  of  the  court  that  the  1,000 
shares  sold  by  Huck  to  his  wife  was  for  an 
Inadequate  price  Is  against  the  evidence.  It 
is  true  that  transactions  betM'een  husband 
and  wife,  where  the  rights  of  third  parties 
may  be  affected,  will  be  closely  scrutinized. 
Huck  testified,  and  it  is  not  denied,  that 
after  he  had  paid  over  $60,000  on  the  proper- 
ty, and  when  he  was  called  in  April,  1900,  to 
meet  an  assessment  on  the  stock  of  over 
$62,000,  he  did  not  have  sufficient  funds  to 
meet  k,  and  therefore  called  on  his  wife  to 
help  him.  She  was  then  the  owner  of  oil 
and  gas  bonds,  which  were  sold,  and  from 
said  sales  realised  something  over  $25,000. 
The  character  of  said  bonds,  when  sold,  the 
amount  thereof,  the  price  obtained  therefor 
and  from  whom,  the  ownership  in  Mrs.  Ilnck, 
the  turning  of  the  proceeds  of  sale  over  to 
Huck,  and  all  the  circumstances  thereof  were 
fully  detailed.  These  facts  are  not  denied. 
The  1,000  shares  were  sold  to  her  by  Huck 
at  $K5  per  share,  the  price  he  paid  for  it  It 
was  at  this  time  that  the  Annie  Laurie  com- 
pany was  about  to  and  did  purchase  the 
property  under  the  option.  There  Is  nothing 
to  show  that  the  stock  at  that  time  had  any 
greater  value  than  $25  per  share,  or  that 
more  than  that  could  have  been  realized  for 
It.  There  is  no  evidence  shovring  what  was 
the  market  value  of  the  stock  In  1900,  or 
that  It  then  had  any  market  value.  The 
evidence  shows  that  its  market  value  in  1902 
and  1003  was  $100  per  share,  but  that  was 
after  the  mine  was  developed  and  explored. 
The  other  stock  sold  at  $100  per  share  was 
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gold  the  latter  part  of  1901  and  1902.  So 
far  as  Rutan  was  concerned  Hack  was  nnder 
no  legal  obligation  to  carry  out  or  complete 
his  purchase  under  the  option,  and  be  had 
the  legal  right,  even  at  the  time  of  taking  up 
the  option,  to  abandon  the  entire  transaction. 
If,  for  any  reason,  he  thought  It  was  not  a 
desirable  purchase,  or  found  himself  unable 
to  carry  It.  Being  unable  to  meet  the  assess- 
ments and  to  hold  the  full  5,000  shares,  we 
see  no  reason  why  be  could  not  sell  a  portion 
of  the  stock  to  enable  him  to  carry  the  re- 
mainder, if  it  became  necessary  to  do  so. 
He  was  in  a  irasltion  not  only  to  lose  all  the 
stock,  but  also  to  lose  all  the  money  that  he 
had  theretofore  paid.  The  selling  of  the 
1,000  shares  therefore  being  necessary  to  pre- 
serve the  common  property,  so  long  as  Buck 
acted  fairly  and  la  good  faith  with  Rutan; 
and,  If  he  sold  the  stock  for  Its  then  market 
Talue,  and  accounted  to  Rutan  for  its  pro- 
ceeds, Rutan  is  not  in  a  position  to  complain 
of  such  transaction.  The  court  did  not  find 
that  there  was  bad  faith  on  the  part  of  Huck 
In  selling  this  stock.  It  only  found  that  the 
price  was  inadequate.  But  there  is  no  evi- 
dence showing  that  the  stock  when  sold  was 
of  greater  value  than  the  amount  realized, 
or  that  more  could  then  have  been  obtained 
for  it  We  therefore  conclude,  and  so  hold, 
that  the  court  erred  In  charging  Huck  with 
4,500  shares  of  stock  on  band,  and  with  the 
dividends  received  on  that  amount  of  stock. 
The  finding  of  the  court  should  have  been 
that  Huck  ought  to  be  charged  with  3,500 
■hares,  and  with  the  dividends  received 
tiiereon;  and,  instead  of  charging  him  with 
the  said  1,000  shares  and  dividends  thereon, 
be  should  have  been  charged  with  $25,000, 
the  proceeds  received  by  him  of  the  sale; 
and  that  the  report,  as  made  by  Huck,  show- 
ing his  receipts  and  disbursements,  should 
have  been  allowed;  and  that  it  should  be 
decreed  that  he  be  required  to  deliver  to 
plaintiffs  one-third  of  3,500  shares,  or  1,116% 
shares  of  the  capital  stock  of  the  Annie 
Laurie  company,  upon  plaintlflCs'  paying  to 
bim  one-third  of  the  unpaid  indebtedness  due 
bim,  or,  at  his  option,  a  sufficient  number  of 
said  3/)00  shares  to  be  sold  under  the  direc- 
tion of  the  court  to  pay  off  and  cancel  said 
Indebtedness;  and  that  de  be  required  to 
deliver  to  plaintiffs  one-third  of  the  stock 
so  remaining. 

With  such  modification  the  Judgment  of 
the  court  below  is  affirmed.  Neither  party 
Is  given  costs  on  this  appeal. 

Our  attention  having  been  called  to  the 
death  of  the  appellant  since  the  submission 
of  toe  case  to  us,  the  Judgment  of  affirmance 
Is  entered  as  of  the  1st  day  of  I>ecember, 
1905,  nunc  pro  tunc,  a  time  prior  to  his 
death. 

BARTCH,  C.  J.,  concurs. 

Mccarty,  J.,  I  dissent;  am  of  the  opin- 
ion that  the  Judgment  should  be  reversed  and 
a  new  trial  granted. 


BED  WING  GOLD  MIN.  CO.  v.  CLAYS. 
(Supreme  Court  of  Utah.   Jan.  13,  1906.) 

1.  Mines  aud  Minebaia— Extent  and  Loca- 
tion OF  Vein— Burden  of  Pboof. 

Where,  in  trespass  for  taking  ore  from  be- 
neath the  surface  of  mining  claims  owned  by 
plaintiff,  defendant  alleged  that  all  the  mineral 
removed  was  removed  from  a  vein  the  apex  of 
which  was  wholly  within  his  mining  claim,  de- 
fendant had  the  burden  of  establishing  the  loca- 
tion of  the  vein  and  its  apex. 

2.  APPEAI/— FiNDINOS— CONCIJCrSIVBKKBS. 

Where  the  evidence,  though  conflicting, 
supports  the  findings  of  tlie  trial  court,  they 
will  not  be  disturbed. 

Appeal  from  District  Court,  Third  District; 
8.  W.  Stewart,  Judge. 

Action  by  the  Red  Wing  Gold  Mining  Com- 
pany against  William  D.  Clays.  From  a 
Judgmmt  for  defendant,  plaintiff  appeals. 
Affirmed. 

Henderson,  I^erce,  Cretcblow  A  Barretts 
and  Bierer  &  Orem,  for  appellant  Frlck  A 
Edwards,  for  respondent. 

Mccarty,  j.  This  is  an  appeal  from  a 
final  Judgment  and  decree  entered  in  the  dis- 
trict conrt  of  Salt  Lake  county  In  fitvor  of 
the  defendant  against  the  plaintiff. 

The  complaint  -  contains  three  causes  of 
action:  The  first  and  second  causes  of  actitm 
are  for  alleged  trespasses  committed  by  de- 
fendant in  taking  ore  from  beneath  the  but- 
face  of  the  Cidvmbia  and  Silver  Hill  mining 
claims,  owned  by  plaintiff,  and  are  situated 
in  West  Mountain  mining  dlstriM,  Salt  Lake 
county,  Utah ;  and  the  third  cause  of  action 
Is  for  a  perpetual  Injunction  to  restrain  de- 
fendant from  committing  further  trespass. 
The  defendant  is  the  owner  of  the  Julia  Dean 
mining  claim,  and  in  his  answer  alleges.  In 
part,  "that  within  the  boundaries  of  the  said 
Julia  Dean  mining  claim  of  defendant  are 
lodes  or  veins  of  mineral  extending  in  a 
northerly  and  southerly  direction,  parallel  to 
the  side  lines  thereof,  throughout  the  full 
length  of  the  claim,  and  on  their  strike  ex- 
tending through  and  across  the  end  lines 
thereof  and  dipping  into  the  earth  in  a  west- 
erly direction  at  a  varying  angle  between 
20  and  30  degrees,  having  their  tops  and 
apexes  within  the  exterior  limits  of  the  said 
Julia  Dean  lode  mining  claim  and  outside 
of  the  exterior  limits  of  the  mining  claims 
end  premises  mentioned  and  described  in 
plaintiff's  complaint  as  the  property  of  the 
plaintiff;  •  •  •  that  the  defendant  in 
working,  developing,  and  following  the  said 
lodes  and  veins  having  their  apexes  wholly 
within  the  exterior  limits  of  tlie  said  Julia 
Dean  mining  claim,  and  in  extracting  waste, 
rock,  and  ore  from  the  same  on  their  strike, 
has  worked  the  same  on  their  course  down- 
ward, dipping  in  a  westerly  direction  under 
and  beneath  the  surface  of  the  mining  claims 
and  premises  mentioned  and  described  in 
plaintiff's  complaint  to  wit  Silver  Hill  and 
Columbia  lode  mining  claims ;  *  *  *  and 
that  all  the  work  done  as  aforesaid^^j^md^li 
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miueral  removed  by  the  defendant,  was  done 
and  removed  from  a  vein  or  veins,  the  tops 
or  apexes  of  which  are  wholly  within  the 
premises  of  the  defendant,  as  aforesaid." 

The  court,  among  other  things,  found: 
"(4)  That  the  discovery  of  said  Julia  Dean 
lode  claim  is  near  the  south  end  line  of  said 
claim  and  near  the  center  thereof,  and  is  on 
what  Is  commonly  known  as  the  Juiia  Dean 
vein;  that  said  Julia  Dean  vein  is  a  large 
fissure  vein,  entering  uiK>n  the  Julia  Dean 
claim  upon  its  strike  near  the  discovery 
aforesaid,  and  continues  thence  on  a  norther- 
ly course  through  the  entire  length  of  said 
Julia  Dean  claim  to  and  through  Its  norther- 
ly end  line  and  that  said  Julia  Dean  vein 
has  its  apex  in  said  Julia  Dean  claim  through- 
out the  entire  length  of  said  claim  between 
the  end  lines  thereof,  and  no  part  of  the  apex 
of  said  Julia  Dean  vein  is  upon  the  Columbia, 
Silver  Hill,  or  other  claims  owned  by  the 
plaintiff  between  the  end  lines  of  said  Julia 
Dean  claim,  but  the  whole  of  the  apex  of 
said  Julia  Dean  vein  is  within  and  upon 
said  Julia  Dean  claim  owned  by  the  defend- 
ant •  •  *  (7)  That  said  Julia  Dean  vein 
aips  Into  the  earth  in  a  southwesterly  direc- 
tion with. a  strike  in  a  northwesterly  direc- 
tion and  enters  into  the  Silver  Hill,  Columbia, 
Brink,  and  Rustler  claims  of  the  plalntlflT  up- 
on' its  dip  into  the  earth,  and  the  major  por- 
tion of  said  Julia  Dean  vein  upon  Its  dip  is 
within  the  exterior  boundaries  of  the  afore- 
said claims  of  plaintiff,  but  no  part  of  the 
apex  of  said  Julia  Dean  vein  Is  within  the 
exterior  surface  boundaries  of  said  claims, 
but  the  whole  of  said  apex  Is  upon  the  Julia 
Dean  claim,  so  far  as  said  Teln  Is  covered 
by  said  Julia  Dean  claim  between  both  of 
Its  end  lines." 

As  stated  by  counsel  for  appellant  In  their 
brief:  "The  principal  point  in  the  case 
hinges  upon  finding  4."  It  Is  admitted  that 
the  Julia  Dean  vein  passes  upon  its  strike 
or  course  through  the  southerly  end  line  of 
the  Julia  Dean  claim,  and  runs  thence  north- 
erly, with  Its  apex  wholly  within  the  exterior 
limits  or  side  lines  of  said  claim,  for  a  dis- 
tance of  about  400  feet,  to  a  point  near  the 
westerly  side  line  thereof,  which  point  is 
marked  and  designated  as  "station  205." 
The  development  work  done  north  and  north- 
westerly from  this  point  on  the  mining  claims 
mentioned  is  not  very  extensive,  and  the 
apex  of  the  Julia  Dean  vein  Is  not  so  easily 
traced  on  Its  course  northerly  beyond  station 
205  as  it  Is  from  the  discovery  monument 
to  said  station,  and  there  is  a  sharp  conflict 
in  the  evidence  respecting  the  strike  and  lo- 
cation of  the  apex  of  the  vein  after  It  leaves 
station  205  on  Its  northerly  course.  Appel- 
lant contends  that  at  or  near  this  station  the 
vein  on  its  course  crosses  the  westerly  side 
line  of  the  Julia  Dean  claim  and  wholly  de- 
parts therefrom,  and  continues  on  Its  strike 


Into,  along,  and  through  the  Columbia  claim, 
owned  by  plaintiff,  and  with  its  apex  entirely 
within  the  exterior  limits  or  side  lines  of 
the  Columbia,  from  the  point  where  It  is 
claimed  the  vein  crosses  the  westerly  side 
Hue  of  the  Julia  Dean  at  or  near  station  iOo. 
On  the  other  hand,  respondent  insists  that 
there  Is  ample  evidence  In  the  record  to 
support  the  finding  of  the  court  that  the  Julia 
Dean  vein  continues  in,  through,  and  along 
the  Julia  Dean  claim  to  the  northerly  end 
line  thereof,  and  that  the  ai»ex  of  the  vein 
is  wholly  and  exclusively  within  the  exterior 
limits  or  side  lines  of  said  claim. 

As  hereinbefore  stated,  there  Is  a  conflict 
in  the  evidence  on  this  point  The  defend- 
ant, upon  whom  was  the  burden  of  proof  to 
establish  the  location  of  the  vein  and  its  apex 
on  Its  strike  northerly  beyond  station  205, 
Introduced  evidence  which  tends  to  show  that 
the  strike  of  the  vein  northerly  from  said 
station  is  parallel  with  the  side  lines  of  the 
Julia  Dean  claim  from  station  205  to  the 
north  end  line  thereof,  with  the  apex  of  the 
vein  within  the  exterior  limits  of  said  claim 
for  the  entire  distance.  While,  on  the  other 
hand,  plaintiff's  evidence  tended  to  show  that 
the  Julia  Dean  vein  on  Its  strike  wholly  de- 
parts from  the  Julia  Dean  claim  at  or  near 
station  205,  and  continues  on  its  true  course 
through  and  along  the  Columbia  claim,  with 
the  apex  of  the  vein  wholly  within  said  claim. 
The  record  Is  voluminous  and  contains 
about  1,800  pages  of  evidence,  besides  nu- 
merous exhibits,  consisting  of  photographs  of 
the  premises  showing  the  contour  of  the 
ground  and  excavations  made  on  the  surface 
thereof,  and  maps  showing  the  boundaries  of 
the  respective  claims,  as  well  as  the  exten- 
sive underground  workings  therein,  which 
were  introduced  In  evidence  and  made  a 
part  of  the  record.  To  reproduce  the  evi- 
dence here,  even  in  an  abridged  and  con- 
densed form,  we  do  not  deem  important  un- 
der our  view  of  the  case. 

After  the  evidence  was  all  In,  and  before 
judgment  was  entered,  the  trial  judge,  at 
the  request  of  counsel  for  both  sides,  visited 
and  made  a  personal  inspection  of  the  prem- 
ises and  property  mentioned.  The  trial 
court,  having  had  the  lieneflt  thus  derived 
from  a  personal  examination  of  the  proper- 
ty, and  having  had  an  opportunity  to  ob- 
serve the  demeanor  and  appearance  of  the 
witnesses  who  testified  in  the  case,  was  better 
able  to  correctly  weigh  the  confilcting  evi- 
dence than  is  this  court,  who  has  before  It 
only  the  exhibits  and  printed  record.  We 
are,  therefore,  of  the  opinion  that  the  find- 
ings and  decree  cannot  be  disturbed,  as  there 
Is  ample  evidence  in  the  record  to  support 
them. 

The  judgment  Is  aflSrmed,  with  costs. 

BARTCH,  C.  J.,  and  STRAUP,  J.,  concur. 
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PRICE  T.  OREGON  R.  CO. 
(Supreme  Court  of  Oregon.    Jan.  23,  1906.) 

1.  Principal  and  Aqkht— None*  to  Aodto— 
Scope  of  Authority. 

In  an  action  against  a  railroad  company 
for  negligently  constructing  a  fill  over  a  water 
course  and  leaving  an  alleged  Insufficient  drain, 
because  of  which  water  was  thrown  back  on 
plaintiffs  land,  declarations  made  by  plaintiff, 
before  the  fill  had  been  constructed,  to  a  person 
who  was  taking  measurements  with  sur- 
veying instruments  of  the  place  where  the  fill 
was  subsequently  made,  concerning  the  quan- 
tity of  water  which  flowed  in  the  stream,  and 
similar  declarations  thereafter  made  to  persons 
at  work  on  tb^  fill,  not  shown  to  have  any  au- 
thority from  defendant  in  the  matter  of  plan- 
ning or  constructing  Uie  same  or  determining 
the  size  of  the  drain,  etc.,  were  inadmissible. 

2.  Waters  and  Water  Cocbbes— Flowagb— 
Railroads — Cbossinq  Water  Courses- 
Care  Required. 

It  is  the  duty  of  a  railroad  company  in 
eonstructing  a  fill  over  a  water  comae  to  make 
sufficient  provisions  for  the  passage  of  the 
water  of  the  stream,  and  to  exercise  ordinary 
■kill  and  knowledge  to  so  construct  the  work  as 
to  allow  for  the  passage  of  such  water  as  is 
known  to  flow  in  the  stream  in  times  of  usual 
freshets,  and  such  aa  might  be  reasonably  ex- 

Eected  to  flow  in  floods  shown  by  experience  to 
e  liable  to  occur. 

[EM.  Note.— For  cases  in  point  see  vol.  48, 
Cent.  Dig.  Waters  and  Water  Coarses,  {{  210- 
218.] 

8.  Same— AcTioRs— iNSTBUOTioiTS. 

In  an  action  against  a  railroad  company 
for  alleged  negligence  in  constructing  a  fill  over 
a  water  course,  an  instruction  that  if  plain- 
tiff Informed  defendant's  employes,  regardless  of 
whom  such  employte  were,  that  at  times  the 
water  was  hip  deep  at  the  place  where  the  fill 
was  constructed,  or  that  the  pipe  inserted  for 
the  passage  of  the  water  was  not  in  his  opin- 
ion sufiicient,  they  might  consider  such  testi- 
mony in  determining  whether  defendants  used 
ordinary  care  in  constructing  the  drain^  and 
whether  it  should  have  reasonably  anticipated 
such  a  flood  as  caused  the  damage,  was  fatally 
defective. 
4.  Same. 

Where,  In  an  action  against  a  railroad  for 
negligently  constructing  a  fill  over  a  water 
course,  it  was  conceded  that  neitlier  the  em- 
bankment of  a  county  road,  or  a  culvert  there- 
in, in  any  way  affected  plaintiff's  injury  by 
water  thrown  back  upon  nis  property  by  the 
fill,  it  was  error  for  the  court  to  charge  that,  in 
determining  whether  defendants  used  ordinary 
care  in  determing  the  size  of  the  fill,  they  might 
consider,  with  other  matters,  the  size  of  the 
culvert  across  the  road  between  the  fill  and 
plaintiff's  residence. 

6.  Sams  —  OBSTBUcnoN  or  Stbzaub  —  StiB- 
rACE  Water. 

Where  plaintiff's  property  was  Injured  by 
water  of  a  stream  which  was  turned  back  by 
an  insufficient  culvert  constructed  tw  defend- 
ant railroad  company  as  part  of  the  fill  erected 
over  the  stream,  and  the  water  causing  the  in- 
jury was  the  continuous  overflow  of  the  stream. 
It  could  not  be  regarded  as  surface  water  in 
determining  the  rights  of  the  parties. 
6.  Same— ExTRAORDrNABT    Floods — Questtow 

TOB  JCBT. 

In  an  action  against  a  railroad  company 
for  injuries  to  plaintifTs  property  by  water  of 
a  stream  claimed  to  have  been  turned  back  by 
an  insufflcient  culvert,  constructed  as  a  part 
of  defendant's  fill,  evidence  held  to  require  snb- 
mission  to  the  jnry  of  the  question  whether  the 
ttarm  was  so  extraordinary  and  unprecedented 


that  defendant.  Id  the  exercise  of  ordinary 
care,  could  not  have  been  required  to  antici- 
pate and  provide  for  it. 

Appeal  from  Circuit  Court,  Umatilla 
County;    W.  R.  Ellis,  Jnde& 

Action  by  Tbomas  J.  Price  against  the 
Oregon  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed,     t  ■ .  .'/t,'  "^t****"'- 

This  is  an  action  to  recover  damages  for 
an  Injnry  to  plaintiff's  property  and  premises 
by  backwater,  alleged  to  have  been  caused  by 
the  negligence  and  unskillfulnesa  of  tlie  de- 
fendant company  in  constructing  and  main- 
taining a  fill  on  the  line  of  its  road  from 
Pendleton  to  Walla  Walla  on  and  over  the 
channel  of  Hale  creek,  near  the  town  of 
Weston.  Hale  creek  Is  a  small  stream, 
about  S  feet  deep  and  from  8  to  10  feet  wide 
where  It  flows  through  plaintUTs  premises. 
It  has  Its  origin  several  miles  in  an  easterly 
direction,  from  where  it  crosses  defendant's 
road  and  flows  through  a  narrow  valley  or 
draw  between  the  hills.  It  is  dry  in  the  sum- 
mer months,  but  carries  more  or  less  water 
during  the  remainder  of  the  year.  Tlie  plain- 
tiff is  the  owner  of  a  tract  of  land  through 
which  the  creek  flows  a  short  distance  above 
the  defendant's  road.  His  dwelling  house, 
outbuildings,  and  garden  are  in  the  valley,  or 
draw,  near  the  creek  and  abont  280  feet 
above  the  road,  at  which  place  the  valley, 
or  draw,  is  atMut  150  feet  wide.  Between  the 
railroad  track  and  the  plaintUTs  dwell- 
ing Is  a  county  road,  with  a  culvert  four  feet 
square,  for  the  passage  of  wato:.  When  the 
defendant's  railway  was  first  built  the  draw 
or  gorge  through  which  Hale  creek  flows  was 
spanned  by  a  trestle  13S  feet  long  and  20 
feet  high,  but  in  1901  a  fill  of  earth,  having 
an  iron  pipe  three  feet  in  diameter  at  the  bot- 
tom for  the  passage  of  the  wat»  of  Hale 
creek,  was  substituted  for  the  trestle.  On 
the  6th  of  July,  1904,  a  severe  and  sudden 
thunder  and  rain  storm  occurred  up  the 
creek  above  the  plaintiff's  house,  and  a  large 
quantity  of  rain  fell  in  the  drainage  area, 
which,  finding  its  way  into  the  a4xeam, 
caused  It  to  overflow  its  banks,  and,  as  the 
water  was  unable  to  pass  through  the  drain 
pipe  In  the  flll  on  defendant's  road.  It  flow- 
ed back  upon  and  overflowed  plaintiffs  gar- 
den and  lawn  and  ran  into  his  house,  in- 
juring and  damaging  his  carpets,  furniture, 
etc.  Being  unable  to  obtain  a  satisfactory 
settlement  of  his  damages  with  the  railway 
company,  he  brought  this  action.  The  com- 
plaint avers  that  the  defendant  carelessly 
and  negligently  failed  to  put  in  a  suflScient 
drain  or  passage  for  the  water  under  the  flll, 
and  thereby  caused  it  to  flow  back  and  ovei^ 
flow  his  premises,  injuring  his  dwelling  house 
and  the  furniture  therein,  his  garden,  lawn, 
and  outbuildings,  to  his  damage  in  the  sum  of 
$2,000,  the  items  of  which  are  speciflcally  set 
out.  The  answer  admits  the  existence  and 
location  of  Hale  creek,  but  alleges  that  It  Is 
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dry  the  en,tlre  year,  except  during  the  freshet 
season,  when  it  usually  flows  a  small  quan- 
tity of  water;  that  the  culvert  In  the  county 
road  and  the  Iron  pfpe  put  In  by  defendant 
have  always  been  adequate  to  accommodate 
the  flow  of  the  stream,  and  are  entirely  suflS- 
dent  for  that  purpose  under  any  and  all  cir- 
cumstances which  might  reasonably  have 
been  expected  or  anticipated;  that  the  storm 
of  July  6,  1904,  which  caused  the  damage  to 
plaintiff,  was  unprecedented  and  extraordi- 
nary In  fury  and  violence,  amounting  to  a 
cloud-burst,  so  that  for  more  than  two  miles 
up  the  stream  above  his  house  the  water 
became  a  torrent  of  great  volume  and  veloc- 
ity, flowing  through  tlie  valley  or  draw  in  a 
column  two  feet  in  height  and  down  onto 
tue  lands  of  plaintiff  without  regard  to  the 
banks  of  the  stream,  carrying  great  quanti- 
ties of  earth  and  debris  before  It,  thus  caus- 
ing the  greatest  and  most  severe  flood  ever 
known  in  that  vicinity;  that  It  thus  swept  over 
the  lands  of  plaintiff,  and  whatever  damage 
occurred  to  him  was  caused  solely  and  exclu- 
sively by  such  cloud-burst  and  unprecedented 
flood.  The  reply  denies  the  new  matter  in  the 
answer,  and  afllrmatively  alleges  that  the  cul- 
vert in  the  county  road  did  not  affect  one 
way  oe  the  other  plaintiff's  property;  that 
die  water  would  have  flowed  over  the  county 
road  regardless  of  the  culvert,  and  would 
not  have  backed  up  and  Injiued  him  by  rea- 
son of  snch  road;  that  the  storm  referred  to 
was  a  severe  electrical  storm,  such  as  is 
liable  to  occur  in  the  section  of  the  country 
where  Hale  creek  has  its  source,  and  was  no 
greater  than  has  occured  there  within  the 
memory  of  persons  now  living  in  tiat  vicin- 
ity, bnt  was  of  a  kind  and  character  against 
which  the  defendant  should  have  provided 
when  it  assumed  to  restrict  or  interfere  with 
the  natui-al  flow  of  the  stream.  Upon  the 
Issues  thus  Joined  the  cause  was  fa-ied  be- 
fore a  jury,  resulting  in  a  verdict  and  Judgr 
ment  in  favor  of  the  plaintiff,  and  defendant 
appeals,  assigning  error  in  the  admission  of 
testimony  and  the  giving  and  refusal  of 
certain  instructions. 

Arthur  C.  Spencer,  for  appellant.  T.  G. 
Hailey,  for  respondent 

BEAN,  C.  J.  (after  stating  the  facts). 
The  plaintiff,  as  a  witness  In  his  owp  behalf, 
testified,  among  other  things,  that  he  "had  liv- 
ed on  Hale  creek  and  in  the  house  damaged 
by  the  flood  iabout  35  years;  that  the  stream 
dried  up  about  the  4th  of  July  each  year, 
and  remained  dry  until  the  winter  rains,  ex- 
cept during  storms  In  the  summer  time; 
that  the  country  it  drained  for  four  or  five 
miles  up  the  stream  was  steep  and  rugged, 
and  was  visible  from  the  railroad  track; 
that  during  the  time  he  had  lived  on  the 
stream  be  had  seen  a  great  many  storms 
and  high  waters;  that  he  had  seen  the  stream 
in  harvest  dry,  and  within  two  hours  after 
a  storm  came  up  the  water  would  be  knee 


deep  from  bis  yard  fence  to  the  bills  on  tb» 
north,  but  did  not  run  around  bis  bouse; 
that  be  had  known  a  great  many  storms  of  a 
similar  character;  that  he  bad  seen  more 
water  come  down  the  stream  than  in  July, 
1904,  but  It  did  not  damage  him;  that  In  the 
winter  time  the  water  sometimes  ran  out 
and  Into  bis  garden  and  cut  out  the  soil; 
that  be  was  at  home  at  the  time  of  the  flood 
in  July,  1904;  that  the  water  was  able  to 
pass  down  the  stream  and  did  not  reach 
bis  house  and  outbuildings  until  it  backed 
up  from  the  railroad  fill;  that  the  water  can 
and  did  pass  over  the  county  road  below  the 
culvert  before  liecoming  high  «iough  to  fill 
the  culvert;  that  be  had  often  seen  it  do  so. 
He  was  also  permitted  to  testify,  over  de- 
fendant's objection,  that  before  the  fill  was 
made  by  the  defendant  company  a  man, 
who  -seemed  to  be  spokesman  for  a  party  who 
had  surveying  instruments  and  were  making 
measurements  at  the  place  where  the  fill  was 
subsequently  made.  Inquired  of  him  as  to 
his  knowledge  concerning  the  quantity  of 
water  that  came  down  the  gorge  or  ravine 
at  the  railway  crossing,  and  he  told  him  that 
he  had  seen  It  hip  deep  over  a  space  50  or 
60  feet  wide  at  tbat  place,  and  that  be 
thought  it  would  take  a  "pretty  big  culvert, 
not  less  than  10  feet";  that  he  did  not  know 
whether  the  party  was  an  official  of  the 
road  or  not;  that  he  afterward  had  a  con- 
versation with  parties  who  were  putting  In 
the  All  and  whom  he  supposed  were  working 
for  the  railroad  company,  and  told  them  tbat 
be  did  not  think  the  drain  pipe  used  was 
sufBcleut  to  carry  tlie  water.  Based  upon 
this  testimony,  the  court  Instructed  the  Jury 
tbat  if  plaintiff  informed  the  employes  of  the 
defendant  before  the  fill  was  made  tbat  the 
water  had  at  times  run  hip  deep  through 
the  gulch,  or  advised  its  agents  that  the  pipe 
or  conduit  was  not  large  enough,  before  it 
was  put  In  place,  they  might  consider  such 
matters  In  determining  whether  the  defend- 
ant used  ordinary  care  in  flxing  the  size  of 
the  drain  under  the  flll,  and  whether  It 
should  reasonably  have  anticipated  such  a 
flood  as  came  in  July,  1904.  The  admission 
of  this  testimony,  emphasized  as  it  was  by 
the  instructions  based  thereon,  was,  In  our 
opinion,  error. 

There  was  no  proof  that  the  parties  with 
whom  the  plaintiff  talked  were  officers  or 
agents  of  the  defendant,  or  had  authority 
to  represent  it  in  the  matter  of  planning  or 
constructing  the  fill,  or  even  that  they  were 
Its  employes,  unless  that  is  to  be  inferred 
from  the  fact  tbat  they  were  at  the  time  ap- 
parently at  work  for  it.  They  may  have 
been,  for  all  the  record  shows,  laborers,  hav- 
ing nothing  whatever  to  do  with  the  question 
of  determining  the  size  of  the  drain  or  the 
nature  or  character  of  the  flll.  It  was  the 
duty  of  the  defendant  company  In  construct- 
ing the  flll  to  make  sufficient  and  proper 
provision  for  the  passage  of  the  waters  of 
the  stream,  and  to  that  end  it  was  required 
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to  bring  to  the  planning  and  execution  of 
tbe  work  the  skill  and  knowledge  which  are 
ordinarily  practiced  in  such  matters,  and  to 
construct  It  so  as  to  allow  for  the  passage 
of  such  water  as  was  known  to  flow  in  the 
stream  In  times  of  usual  freshets  and  such 
as  might  hare  reasonably  been  expected  to 
in  floods  which  are  not  usual,  but  which  ex- 
perience shows  might  occur  at  any  time. 
2  Farnham,  Waters,  S  5C0;  13  Am.  &  Bng. 
Enc.  Law  (2d  Ed.)  600;  Jones  v.  Seaboard 
Air  Line  B.  Co.,  67  S.  0.  181,  45  S.  E.  188. 
If  it  failed  to  use  such  skill,  It  Is  liable  to 
those  injured  by  Its  negligence,  but  In  deter- 
mining whether  it  had  used  reasonable  care 
and  prudence  in  the  construction  of  the  work 
regard  must  be  had  to  the  size  and  nature 
of  the  stream,  the  character  and  features 
of  the  country  drained  by  it,  its  liability  to 
overflows,  and  their  probable  extent  and  eCtect, 
and  not  to  a  single  item  of  testimony.  The 
true  test,  considering  all  the  circumstances, 
Is,  ought  a  competent  and  skillful  engineer 
reasonably  to  hare  anticipated  such  a  flood 
as  caused  the  damage  to  the  plaintiff  and  to 
hare  made  provision  therefor?  The  evidence 
objected  to  might,  perhaps,  have  been  com- 
petent if  the  persons  with  whom  the  plaintiff 
were  in  fact  the  agents  or  employes  of  the 
company,  acting  for  and  representing  It  in 
planning  or  constructing  tbe  flll,  as  tending 
to  show  the  kowledge  which  it  had  of  the 
character  of  the  stream  and  the  quantity  of 
water  carried  by  it,  but  tbe  effect  of  the  tes- 
timony under  the  instructions  of  the  court 
was  practically  to  make  it  determinative  of 
the  question  whether  the  defendant  exercised 
ordinary  care  and  prudence  in  using  the 
drain  or  outlet  under  the  embankment.  It 
was  singled  out  from  all  the  rest  of  the  tes- 
tlmouy,  and  the  jury  advised  that  If  the 
plaintiff  bad  informed  the  employes  of  the 
defendant  (regardless  of  whom  such  employ- 
es were)  that  at  times  tbe  water  was  hip 
deep  at  the  place  where  the  fill  now  Is,  or 
that  he  had  told  them  that  tbe  pipe  was  not, 
In  his  opinion,  large  enough  to  pass  the  wa- 
ter, they  might  consider  such  testimony  in 
determining  whether  the  defendant  used  or- 
dinary care  in  the  construction  of  the  draiu, 
and  whether  it  ought  to  have  reasonably  an- 
ticipated such  flood  as  caused  tbe  damage. 
The  practical  effect  of  which  was  not  only 
to  give  special  Importance  to  tbe  testimony, 
but  that,  if  plaintiff  told  an  employe  or  em- 
ployes of  the  defendant  that  the  water  was 
hip  deep  in  the  stream  at  times  and  the 
conduit  as  put  in  was  not  sufficient  to  carry 
or  pass  that  quantity  of  water,  it  was  In- 
oufflcient,  and  tbe  defendant  was  negligent 
in  using  It 

The  court  also  instructed  the  jury  that, 
In  deciding  whether  the  defendant  used  or- 
dinary care  In  determining  tbe  size  of  the 
culvert  or  drain  placed  by  it  under  tbe  flll, 
they  might  consider,  along  with  other  mat- 
ters, the  size  of  the  culvert  across  the  county 
road  between  the  flll  and  the  residence  of 


the  plaintiff.  It  la  shown  by  the  evidence, 
alleged  in  tbe  pleadings,  and  admitted  by  all, 
that  neither  the  embankment  of  the  county 
road  nor  the  culvert  therein  In  any  way 
affected  or  contributed  to  the  injury  to  plain- 
tiff. The  road  embankment  was  not  high 
enough  to  cause  the  water  to  flow  back  and 
overflow  plaintiff's  land,  and  but  for  tbe  flll 
made  by  the  defendant  it  would  have  passed 
on  down  the  stream.  Under  these  circum- 
stances we  can  conceive  no  purpose  for  the 
instruction,  unless  the  court  Intended  the 
jury  to  use  tbe  size  of  the  culvert  in  the 
county  road  as  a  standard  by  which  to  de- 
termine the  sufficiency  of  the  one  used  by 
the  defendant.  They  were,  in  effect,  told 
that  they  might  consider  as  evidence  of  what 
would  be  a  sufficient  culvert  the  one  tn  the 
county  road,  without  any  proof  whatever 
that  It  was  of  the  proper  size  or  was  put 
In  by  a  person  familiar  with  the  history  of 
the  stream  or  the  amount  of  water  necessary 
to  be  accommodated.  So  far  as  the  record 
discloses,  Its  size  and  height  may  have  been 
regulated  by  a  mere  matter  of  convenience 
In  constructing  the  road,  and  not  in  any  way 
by  the  quantity  of  water  to  be  aoccom- 
modated,  and  therefore  permitting  tbe  jury 
to  use  it  as  a  standard  of  comparison  was 
error. 

These  considerations  lead  to  a  reversal  of 
tbe  judgment,  but,  In  view  of  another  trial. 
It  Is  deemed  proper  to  consider  the  contention 
of  the  defendant  that  the  water  which  dam- 
aged the  plaintiff  was  surface  water,  and 
for  that  reason  it  is  not  liable  for  causing 
It  to  flow  back  and  overflow  his  premises. 
There  is  a  sharp  conflict  in  tbe  adjudicated 
cases  in  this  country  as  to  the  law  of  surface 
water  and  the  rights  and  liabilities  of  con- 
terminous proprietors  of  land  in  respect  to 
tbe  obstruction  and  flow  thereof.  Tbe  courts 
of  many  of  the  states  have  followed  tbe  com- 
mon law,  and  held  that  mere  surface  water, 
or  such  as  accumulates  by  rain  or  the  melt- 
ing of  snow,  Is  to  be  regarded  as  a  common 
enemy,  and  tbe  proprietor  of  the  lower  tene- 
ment or  estate  may,  if  he  chooses,  obstruct 
and  binder  the  flow  of  such  water,  and  in 
doing  BO  may  turn  it  back  upon  and  over 
the  lands  of  others  without  liability  for  in- 
jury ensuing  from  such  obstruction  or  diver- 
sion. Other  courts,  following  tlie  doctrine 
of  the  dvil  law,  have  held  that  tbe  owner 
of  the  upper  or  dominant  estate  has  a  nat- 
ural easement  or  servitude  In  the  lower,  or 
servient,  one  to  have  all  waters  accumulating 
on  his  land  to  flow  upon  and  across  that  of 
the  lower  proprietor  as  it  would  naturally 
do,  and  that  the  flow  of  such  water  cannot 
be  Interfered  with  or  obstructed  by  the  serv- 
ient owner  to  the  detriment  or  injury  of  the 
upper  proprietor.  Walker  v.  Southern  Pac. 
Co.,  165  U.  8.  693,  17  Sup.  Ct  421,  41  L.  Bd. 
887. 

The  question  has  never  been  decided  in 
this  state.  The  court  expressly  disclaimed 
doing  so  In  West  v.  Taylor,,  18^r.^ie5-,13 
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Pac.  665.  Nor  do  we  deem  its  consideration 
necessary  at  this  time.  Ttie  waters  which 
caused  the  injury  to  the  plaintiff  were  not 
surface  waters,  but  the  flood  waters  of  a 
natural  stream.  "Surface  water  is  that 
which  Is  diffused  over  the  surface  of  the 
ground,  derived  from  falling  rains  or  melting 
snows,  and  continues  to  be  such  imtil  it 
reaches  some  well-deflned  channel  in  which 
it  is  accustomed  to,  and  does  flow  with  other 
waters,  whether  derived  from  the  surface  or 
springs;  and  It  then  becomes  the  running 
water  of  a  stream,  and  ceases  to  be  surface 
water."  Crawford  v.  Rambo,  44  Ohio  St. 
282,  7  N.  E.  429.  When  such  water  has 
found  Its  way  into  a  natural  stream  or  water 
course,  and  mingles  with  the  waters  there- 
of, it  becomes  as  much  a  part  of  the  stream 
as  any  other  particle  of  water  in  it,  and 
ceases  to  possess  any  of  the  qualities  of  sur- 
face water.  And  the  mere  fact  that  for  the 
time  being  the  channel  of  the  stream  is  not 
sufficient  to  carry  all  the  water  does  not 
change  the  rule,  so  long  as  the  water  forms 
one  continuous  body  and  flows  in  the  course 
of  the. ordinary  channel  of  the  stream.  As 
said  in  Crawford  v.  Rambo,  supra:  "It  is 
difficult  to  see  upon  what  principle  the  flood 
waters  of  a  river  can  he  likened  to  surface 
water.  When  it  Is  said  that  a  river  Is  out 
of  its  banks,  no  more  Is  implied  than  that  Its 
volume  then  exceeds  what  it  ordinarily  is. 
Whether  high  or  low  the  entire  volume  at 
any  one  time  constitutes  the  water  of  the 
river  at  such  time;  and  the  land  over  which 
its  current  flows  must  be  regarded  as  its 
channel,  so  that,  when  swollen  by  rains  and 
melting  snows  it  extends  and  flows  over  the 
bottoms  along  its  course,  that  is  its  flood 
channel,  as  when,  by  droughts,  it  is  reduced 
to  its  minimum,  it  is  then  In  its  low-water 
channel."  ,  If  In  times  of  flood  any  part 
of  the  waters  of  a  stream  become  separated 
or  disassociated  from  the  main  body  and 
spreads  out  over  the  adjoining  country  with- 
out following  any  definite  water  course,  or 
channel,  It  ceases  to  be  a  part  of  the  stream 
and  may  be  regarded  as  surface  water.  N. 
X.  &  St.  L.  R.  Co.  v.  Speeiman,  12  Ind. 
App.  372,  40  N.  E.  541;  ^ew  York,  etc., 
R.  Co.  v.  Hamlet  Hay  Co.,  149  Ind.  344, 
47  N.  E.  1000,  49  N.  E.  2C9.  But,  so  long 
as  the  waters  form  one  continuous .  body, 
flowing  in  the  ordinary  course  of  the  stream 
and  returning  to  the  natural  channel  as  they 
recede,  they  are,  properly  speflking,  waters 
of  a  water  course,  although  not  confined  to 
the  banks  of  the  stream. 

This  question  has  been  ably  and  exhaust- 
ively considered,  in  his  usual  clear  and  mas- 
terful manner,  by  Mr.  Justice  Lumpkin,  in 
O'Connell  v.  East  Tenn.  Ry.  Co.,  87  Ga.  246, 
J3  S.  E.  489,  13  L.  R.  A.  3M,  27  Am.  St  Rep. 
246,  and  his  conclusion  is  that  whether  the 
flood  waters  of  a  stream  are  to  be  deemed  as 
part  of  the  stream  or  mere  surface  water  de- 


pends upon  the  configuration  of  the  country 
and  the  relative  position  of  the  water  after 
it  has  gone  beyond  the  usual  channel.  "If 
the  flood  water,"  he  says,  "becomes  severed 
from  the  main  current,  or  leaves  the  stream 
never  to  return,  and  spreads  out  over  the 
lower  ground.  It  has  become  surface  water. 
But,  if  it  forms  a  continuous  body  with  the 
water  flowing  in  the  ordinary  channel,  or  if 
it  departs  from  such  channel  aulmo  rever- 
tendi,  presently  to  return,  as  by  the  recession 
of  the  waters,  it  is  to  be  regarded  as  still  a 
part  of  the  river.  The  identity  of  a  river 
does  not  depend  upon  the  volume  of  water 
which  may  happen  to  flow  down  its  course 
at  any  particular  season.  The  authorities 
hold  that  a  stream  may  be  wholly  dry  at 
times  without  losing  the  character  of  a  water 
course.  So,  on  the  other  hand,  it  may  have 
a  'flood  channel'  to  retain  the  surplus  waters 
until  they  can  be  discharged  by  the  natural 
flow."  And  this  is  the  doctrine  of  the  au- 
thorities generally.  30  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  324;  3  Famham,  Waters,  §  879; 
Jones  V.  Seaboard  Air  Line  R.  Co.,  67  S.  C. 
181,  45  S.  E.  188;  Byrne  v.  Minn.  &  St  L.  Ry. 
Co.,  38  Minn.  212,  30  N.  W.  339,  8  Am.  St 
Rep.  668;  Chicago,  Burlington  &  Qulncy  R. 
Co.  v.  Emmert  53  Xeb.  237,  73  N.  W.  540,  68 
Am.  St  Rep.  602;  Xew  York,  etc..  R.  Co.  v. 
Hamlet  Hay  Co.,  149  Ind.  344,  47  N.  K  1060, 
40  N.  E,  269 ;  New  York,  etc.,  R.  Co.  v.  Speei- 
man, 12  Ind.  App.  372,  40  X.  E.  541.  There 
is  no  contention  in  this  case  that  the  waters 
which  caused  the  injury  to  the  plaintiff  were 
not  flowing  in  one  continuous  body,  following 
the  course  of  the  ordinary  channel  of  Hale 
creeic,  and  they  were  therefore  to  be  regarded 
as  a  part  of  the  stream,  and  not  as  surface 
waters. 

It  is  contended  on  behalf  of  the  defendant 
that  the  damage  to  plaintiff  was  due  to  an 
extraordinary  and  unprecedented  storm  which 
it  could  not  reasonably  have  been  expected 
to  anticipate  when  constructing  its  road. 
Upon  that  matter  there  was  conflicting  evi- 
dence, and  the  question  was  for  the  jury,  and 
not  the  court  In  the  construction  of  Its 
road  the  defendant  was  required  to  use  rea- 
sonable care  and  skill  to  avoid  unnecessary 
Injury  or  damage  to  the  plaintiff  by  reason 
of  freshets  in  the  stream  and  also  from 
floods  which  experience  teaches  may  be  ex- 
pected to  occur  at  any  time,  but  It  was  not 
required  to  anticipate  and  use  precautions  to 
prevent  injury  from  floods  caused  by  extraor- 
dinary and  unexpected  storms.  Whether 
the  storm  in  question  was  of  the  character 
indicated  was  a  matter  for  the  Jury. 

There  are  some  other  assignments  of  error 
in  the  record,  but,  as  they  need  not  arise 
on  a  new  trials  it  is  not. necessary  to  consider 
them  at  this  time. 

Judgment  reversed,  and  new  trial  ordered. 

HAILEY,  J.,  having  been  of  counsel,  took 
no  part  in  the  consideration  of  this  case. 
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FLEGEI.  V.  CHARLES  KOSS  &  BROS.  CO. 

et  al. 

(Supreme  Court  of  Oregon.    Jan.  23,  1906.) 

1.  Appeai,  —  Trial  bt  Court  —  Findings  of 
Fact— Effect. 

Under  B.  &  C.  Comp.  8  159,  providing  that 
in  a  trial  by  the  court  without  a  jury  the  find- 
ings of  fact  shall  be  deemed  a  verdict,  such  find- 
ings cannot  be  set  aside  on  appeal  if  there  is 
any  evidence  to  support  them.- 

[Kd.  Note. — For  cases  In  point,  see  vol.  3, 
Cfent.  Dig.  Appeal  and  Error,  i  3979.] 

2.  ATTAcnMENT— Creditors  —  Purchaser    m 
Good  Faith— Pueadikos— Sufficiency. 

Under  B.  &  C.  Comp.  §  302,  providing  that, 
from  the  date  of  the  attachment  until  it  be  dis- 
charged or  the  writ  executed,  the  plaintiff,  as 
against  third  persons,  shall  be  deemed  a  pur- 
chaser in  good  faith  and  for  a  valuable  con- 
sideration of  the  property,  etc.,  an  attaching 
creditor,  in  order  to  be  deemed  a  purchaser  in 
good  faith  as  against  the  owner  of  an  outstand- 
ing equity,  must,  in  an  action  on  a  bond  for 
redelivery  of  the  property,  allege  and  prove  all 
the  facts  necessary  to  establish  that  character 
of  his  ownership,  as  against  the  equity;  and  a 
reply  consisting  of  a  general  denial  only  of  the 
claim  of  ownership  made  by  defendants  in  their 
answer  was  insufficient  to  bring  plaintiff  within 
the  statute. 
8.  Same— Evidence. 

In  attachment,  on  the  issue  whether  the 
attachment  debtor  owned  the  property  attached 
or  had  bought  the  same  as  agent  only,  not  hav- 
ing suflScient  means  with  which  to  purchase  for 
bimself,  evidence  as  to  his  financial  condition, 
both  on  the  day  of  purchase  and  prior  thereto, 
was  admissible. 

Appeal  from  Circuit  Court,  Multnomah 
County ;  John  B.  Cleland,  Judge. 

Action  by  Flegel.  trustee  in  bankruptcy, 
«tc.,  against  Chas.  Koss  &  Bros.  Company, 
Baumbacb,  Reicbell  &  Co.,  and  the  American 
Surety  Company.  Judgment  for  defendants, 
and  plaintiff  api)eals.    AfUruied. 

N.  H.  Bloomfleld  and  A,  P.  Flegel,  for  ap- 
X)ellant.  Dolpli,  Mallory,  Simon  &  Gearin, 
for  respondents. 

HAIIjBY,  J.  This  Is  an  action  upon  an  un- 
dertaking given  by  the  respondents  for  the 
redelivery  of  certain  hops,,  attached  as  the 
property  of  one  Phil  Neis  in  •  an  action 
against  him  brought  by  one  Estelle  Mayer, 
In  which  action  the  appellant  herein  was  sub- 
stituted as  plaintiff.  The  respondents  claim- 
ed to  own  the  property  attached,  and  from  a 
judgment  in  their  favor  this  appeal  is  taken. 

On  January  30,  1902,  Estelle  Mayer  com- 
menced an  action  In  the  circuit  court  of 
Multnomah  county  against  Phil  Neis  to  re- 
cover upon  a  promissory  note,  and  filed  her 
affidavit  and  undertaking  for  an  attachment, 
and  caused  a  writ  of  attachment  to  be  issued 
under  which  the  sheriff  of  tliat  county  at- 
tached two  warehouse  receipts,  representing 
179  bales  of  bops,  as  the  property  of  the  de- 
fendant Neis.  The  respondents,  Chas.  Koss 
&  Bros.  Company  and  Baumbach,  Reichell 
&  Co.,  both  eastern  corporations  dealing  in 
hops,  claiming  to  be  the  owners  of  the  hops 
attached,  gave  to  the  sheriff  an  undertaking 
for  redelivery  thereof,  with  the  American 


Surety  Company  as'  surety  "thereon.  The 
warehouse  receipts  and  hops  were  then  de- 
livered to  the  respondents.  In  March  fol- 
lowing the  defendant  Phil  Neis  was  declared 
a  bankrupt,  and  the  appellant  herein,  A.  P. 
Flegel,  was  elected  his  trustee  in  bank- 
ruptcy, and  by  order  of  the  bankruptcy  court 
was  substituted  as  plaintiff  In  the  case  of 
Estelle  Mayer  against  Neis,  after  which  he 
obtained  Judgment  against  Neis  for  the 
amount  sued  for.  On  this  Judgment  an  exe- 
cution was  Issued  to  the  sheriff  of  Multnomah 
county,  who  made  return  thereon  that  the 
hops  attached  had  been  delivered  to  the 
respondents  upon  their  delivery  to  him  of  the 
undertaking  for  redelivery,  which  he  attach- 
ed to  his  return.  The  American  Surety  Com- 
pany being  the  only  resident  signer  of  such 
undertaking,  demand  was  made  upon  It  for 
redelivery  of  the  bops.  Upon  refusal  to  de- 
liver them  plaintiff,  as  trustee  In  bankruptcy 
of  Neis  and  assignee  of  Estelle  Mayer,  In- 
stituted this  action  upon  the  undertaking  for 
redelivery.  The  respondents  filed  their  an- 
swer, denying  ownership  of  the  hops  by  Neis, 
and  alleging  ownership  in  themselves,  to 
which  answer  a  reply  was  filed  containing  a 
general  denial  only.  A  Jury  trial  was  waiv- 
ed, and  the  cause  tried  by  the  court,  whose 
findings  of  fact  and  conclusions  of  law  were 
filed  and  Judgment  entered  thereon  In  favor 
of  the  respondents. 

The  real  Issue  in  this  case  was  as  to  who 
owned  the  hops  at  the  time  they  we're  at- 
tached. The  record  shows  that  on  January 
30,  1902,  and  for  several  years  prior  thereto, 
Phil  Nets,  under  the  trade  name  of  Phil 
Neis  &  Co.,  had  been  acting  as  agent  for  the 
respondents,  Chas.  Koss  &  Bros.  Company 
and  Baumbach,  Reicbell  &  Co.,  in  buying 
hops,  and  also  purchased  hops  on  commission 
for  other  persons,  for  which  they  paid  him 
a  commission  of  %  cent  a  pound  for  all  hops 
bought  On  January  30,  1902,  Neis  bought 
of  Balfour,  Guthrie  &  Co.  179  bales  of  hops 
for  $3,973.08,  and  gave  in  payment  therefor 
.his  check,  signed  "Phil  Neis  &  Co.,"  for 
that  amount,  and  the  agent  of  Balfour,  Guth- 
rie &  Co.  Indorsed  upon  the  two  warehouse 
receipts  representing  this  amount  of  hops,  the 
following  words:  "January  30,  1902.  De- 
liver the  within  hops  to  Phil  Neis  &  Co.  Bal- 
four, Guthrie  &  Co."  The  delivery  of  this 
check  to  Balfour,  Guthrie  &  Co.  was  made  by 
Neis'  clerk  in  the  office  of  Balfour,  Guthrie 
&  Co.,  and  the  warehouse  receipts  were  hand- 
ed out  by  the  agent,  but  before  Neis'  clerk 
could  get  possession  of  them  they  were 
snatched  up  by  a  deputy  sheriff  and  taken  in- 
to his  possession  under  the  writ  of  attach- 
ment in  the  case  of  Mayer  against  Neis,  and 
never  were  delivered  to  Neis  or  his  cleri^. 
The  check  given  by  Neis  in  payment  for  these 
hoi>s  was  drawn  upon  a  bank  in  Portland 
where  he  did  business  under  his  trade-name, 
and  in  which  bank  he  had  about  94,000  to 
his  credit  at  the  time  the  check  was  drawn, 
$1,062.50  of  this  amount  being  p^ 
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a  draft  drawn  by  him  that  day  upon  the 
re^Mudents  Cbas.  Koas  &  Broa.  Company, 
and  the  remainder  moneys  obtained  by  him 
upon  drafts  drawn  upon  eastern  buyers, 
other  than  respondent,  for  whom  be  was  also 
agent 

The  appellant  claims  that  the  purchase  of 
these  hops  by  Nels  and  payment  therefor 
by  bis  check,  drawn  upon  his  own  bank  ac- 
count, together  with  the  Indorsement  of  the 
warehouse  receipts  to  him,  made  Nels  the 
owner  of  the  receipts  and  the  hops;  and, 
further,  that,  if  he  was  not  the  owner  of 
all  the  hops,  he  was  the  owner  of  all,  ex- 
cept the  70  bales  purchased  by  him  with 
the  $1,662.50  received  upon  the  draft  from 
Cbas.  Koss  &  Bros.  Company  on  the  day 
of  the  purchase  of  the  hops,  for  the  reason 
that  the  purchase  price  for  the  remaining 
portion  of  the  bops  was  paid  out  of  funds 
standing  in  the  name  of  Neis  received  from 
other  sources. 

.  On  the  other  hand,  the  respondents  claim 
that  Nels  never  owned  the  bops,  but,  acting 
as  agent,  had  bought  them  for  the  respond- 
ents, Cbas.  Koss  &  Bros.  Company  and 
Bauuibnch,  Beichell  &  Co. — 13G  bales  for 
the  former  and  43  bales  for  the  latter. 
There  is  evidence  that  during  the  year  1901 
{each  of  these  respondents  last  named  sent 
money  to  Neis  with  which  to  buy  hops,  and 
that  he  erroneously  represented  to  them  that 
h«  had  bought  certain  nihounts  of  hops  for 
each  and  had  them  In  storage,  while  in  fact 
he  was  short  60  bales  to  Koss  &  Bros.  Com- 
pany and  43  bales  to  Baumbacb,  Reichell  & 
Co.  Shortly  prior  to  buying  these  179  bales 
from  Balfour,  Guthrie  &  Co.  he  notified  Koss 
&  Bros.  Company  that  be  could  buy  70  bales 
for  them  and  received  authority  to  do  so, 
and  thereupon  drew  upon  them  for  the  price 
of  70  bales,  $1,662.50,  and  bought  the  170 
bales  from  Balfour,  Guthrie  &  Co.,  Intending 
thereby  to  cover  his  shortage  with  these 
firms,  the  moneys  for  which  he  had  received 
long  before.  The  lower  court  found  that  in 
purchasing  these  bops  Nels  was  acting  as 
agent  for  respondents,  and  purchased  for 
them,  and  not  for  himself,  and  that  be  did 
not  own  the  hops  at  the  time  of  the  attach- 
ment. 

The  errors  complained  of  relate  chiefly  to 
the  findings  of  fact  made  by  the  court,  and 
attempt  to  question  the  sufficiency  of  the 
evidence  upon  which  they  were  based.  Un- 
der our  statute,  in  a  trial  by  the  court  with- 
out a  jury,  the  findings  of  the  court  on  the 
facts  shall  be  deemed  a  verdict  Section 
150,  B.  &  C.  Comp.  In  construing  this  sec- 
tion, this  court  has  repeatedly  held  that  such 
findings  cnunot  be  set  aside  on  appeal  if  there 
is  any  evidence  to  support  them.  Williams  v. 
Galllck,  11  Or.  337-341,  3  Pac.  409;  Bartel 
v.  Mathias,  19  Or.  482,  24  Pac.  918;  Lovejoy 
V.  Chapman,  23  Or.  571,  32  Pac.  687;  Bruce 
V.  Phoenix  Insurance  Co.,  24  Or.   486-402, 


l  S4  Pac.  16:  Liebe  r.  Nioolat,  80  Or.  364-967, 
48  Pac  172;  Aatoria  Railroad  Ca  t.  Kern, 
44  Or.  5S8,  76  Pac.  14.  It  Is  therefore  snffi- 
deut  anawer  to  the  appellants  contention 
on  this  point  to  say  there  is  evidence  in  the 
record  tending  to  support  the  findings  made 
by  the  lower  conrt  on  the  point  complained 
of  by  the  appellant,  and  it  is  therefore  not 
for  this  court  to  Inquire  into  the  sufficiency 
of  such  evidence. 

AiH>e]lant  further  claims  that  although 
Nels  might  not  have  been  the  real  owner  of 
the  property  attached,  he  was,  by  reason  of 
the  warehouse  receipts  having  been  Indorsed 
to  him,  and  having  paid  for  the  hops  with  bis 
personal  check,  the  appar«it  owner,  and  un- 
der section  302,  B.  &  C.  Comp.,  an  attaching 
creditor,  such  as  the  appellant's  assignor,  as 
against  third  persons,  sliould  he  deemed  a 
purchaser  in  good  faith  for  a  valuable  con- 
sideration of  the  property  attached;  and  that 
the  respondents  arc  third  persons  within  the 
meaning  of  said  section.  In  Rhodes  v.  Mc- 
Garry,  19  Or.  229,  23  Pac.  973,  Mr.  Chief  Jus- 
tice Thayer,  speaking  of  section  302,  supra, 
said:  "An  attaching  creditor,  in  order  to  be 
deemed  a  purchaser  in  good  faith  of  the  prop- 
erty as  against  one  having  an  outstaudlug 
equity,  must  allege  and  prove  all  the  facts 
necessary  to  establish  that  character  of  own- 
er8hi]>  m  favor  of  a  purchaser  of  such  prop- 
erty as  against  such  an  equity."  The  answer 
in  that  case  did  not  contain  any  such  defense, 
but  was  confined  strictly  to  a  traverse  of  the 
allegations  of  the  complaint.  So  it  is  in  this 
case.  The  reply  is  a  general  denial  only  of 
the  claim  of  ownership  made  by  the  respond- 
ents in  their  answer.  The  construction  pla- 
ced upon  this  section  of  our  Code  In  the  fore- 
going case  has  been  upheld  in  the  following 
cases:  Meier  v.  Hess,  23  Or.  590-601,  32 
Pac.  755;  Raymond  ▼.  Plavel,  27  Or.  21S>- 
248,  40  Pac.  158;  and  Dimmick  v.  KosenfekU 
84  Or.  101-105,  55  Pac.  100.  The  appellant 
therefore,  not  having  brought  himself  wltli- 
In  the  statute  by  his  pleadings,  can  claim 
nothing  under  It 

The  only  remaining  assignment  of  error  is 
based  upon  the  admissibility  of  the  following 
question  asked  the  witness  Nels:  "Prom 
1803  up  to  the  80th  day  of  January,  1902, 
what  was  your  financial  condition  as  to  hav- 
ing means?"  Appellant  contended  that  the 
liops  attached  belonged  to  Neis,  and  that  be 
was  a  dealer  in  hops,  buying  and  selling  the 
same;  while  the  respondents  claimed  that  he 
was  only  an  agent  buying  hops  for  others  up- 
on commission,  and  did  not  personally  deal  in 
hops,  and  had  no  means  with  which  to  pur- 
chase for  himself.  This  being  one  of  the 
issues,  we  think  it  was  competent  to  show  his 
financial  condition,  both  on  the  day  of  pur- 
chase and  prior  thereto. 

The  judgment  of  the  lower  court  Is  there- 
fore affirmed. 
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(47  Or.  »2) 

8TATB  T.  HABTm.* 
(Bnpreme  Court  of  Ongoa.    laat.  X  1806.) 

t.  HOHIOIDB    Law— ETIVno*— MOTITK. 

In  homicid*,  teatimmijr  that  defendant  had 
bad  intercourse  with  the  daughter  of  deceased, 
and  that  she  was  with  child,  was  admissible  to 
show  motive,  where  there  was  evidence  that 
jirevious  to  the  homicide  deceased  had  called 
npon  defendant  and  threatened  him  with  prose- 
cution for  seduction  and  consequent  imprison- 
ment, under  B.  &  0.  Comp.  {  1921,  unless  he 
married  the  girl,  and  that  defendant  was  at  the 
time  presumablj  encased  to  another  girl,  so  as 
to  render  it  Improbable  that  he  would  willingly 
marry  deceased's  daughter. 

[Ed.  Note.— For  cases  in  point,  see  vol.  14, 
Oent  Dig.  Criminal  Law.  gS  830-882;  toL  26, 
Cent  Dig.  Homicide,  {{  820-325.] 

8:  Obihtnai,  Law— Cordooe  or  Tbiait- Ofsh- 

mo  Statement. 
In  homicide,  it  was  not  error  for  the  district 
attorney  to  say  in  his  opening  statement  that 
the  state  expected  to  prove  that  defendant  had 
had  eeznal  intercourse  with  tlie  daughter  of 
deceased,  where  evidence  of  such  intercourse 
was,  under  the  circumstances  of  the  ease,  compe- 
tent to  show  motive. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14^ 
Cent.  Dig.  Criminal  Law.  S  1659.] 

8.  Witnesses  —  ImncACHiaNT  —  Contbadio- 

lOBT    STATEinNTS. 

Under  B.  &  0.  Comp.  |  853,  authorizing 
rae  impeachment  of  a  witness  by  evidence  that 
■he  has  made  previous  statements  inconsistent 
with  his  testimony,  a  witness  in  homicide  could 
not  be  impeached  by  the  production  of  a  tran- 
script of  the  testimony  given  by  her  at  the  in- 
quest, nor  by  the  reading  of  the  stenographer's 
notes  of  snch  testimony,  where  the  stenographer 
stated  that  be  could  not  say  that  his  notes  con- 
tained all  that  the  witness  stated  at  the  inquesu 
[Ed.  Note.— For  cases  In  point,  see  vol.  60, 
Cent.  Dig.  Witnesses,  H  1253-1257.] 

4.   CRTVtNAI,    Law— COMPETENOT    OF    BXX'KBn 

—Waives  of  Objections. 

In  homicide,  •  witness  who  testified  that  be 
was  a  graduate  of  a  medical  school  and  a  li- 
censed physician  was  properly  permitted  to 
state  whether  a  certain  injury  to  deceased  could 
have  been  caused  by  the  blow  of  a  fist,  over  an 
objection  that  the  question  was  incompetent, 
where  there  was  no  objection  to  the  competency 
of  the  witness  to  express  his  opinion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  i  1633.] 

Appeal  from  Circuit  Conrt,  Umatilla  Gonn- 
ty;  W.  R.  Ellis,  Judge. 

Grover  Martin  was  convicted  of  man- 
rianghter,  and  appeals.    Affirmed. 

J.  H.  Raley  and  S.  D.  Peterson,  for  appel- 
lant A.  M.  Crawford,  Atty.  Gen.,  and  G.  W. 
Phelps,  Dlst  Atty„  for  the  State. 

MOORE,  J.  The  defendant,  Grover  Mar- 
tin, was  Indicted  for  the  crime  of  murder  In 
the  first  degree,  alleged  to  have  been  com- 
mitted In  Umatilla  county  May  18,  1906,  by 
killing  one  O.  N.  Preston,  and  having  been 
tried  therefor  he  was  convicted  of  man- 
slaughter, and  sentenced  to  10  years'  Im- 
prisonment In  the  penitentiary,  from  wblcti 
Judgment  he  appeals. 

His  counsel  contend  that  an  error  was  com- 
mitted In  permitting  the  district  attorney, 
over  objection  and  exception,  to  detail  to 
the  Jury,  In  his  opening  statement,  drcTim- 

*Aeheurlng  denied  Feteusry  i,  IMM. 
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Btanees  potaitliic  to  the  defendant's  partieipa- 
tloB  in  the  commission  of  a  crime  other  thaa 
that  with  which  he  was  charged,  and  in  al- 
lowing testimony  to  be  Introduced  tending  to 
prove  such  statements.    In  order  to  Illustrate 
the  legal  principle  insisted  upon,  a  brief  state- 
ment of  the  facts  involved  Is  deemed  essen- 
tial.   The  defendant   who  is  20  years  old, 
was  for  several  months  prior  to  the  homi- 
cide studying  dentistry  with  one  Dr.  Fulton 
In  an  office  at  Milton,  where  be  was  visited 
about  May  1,  1905,  by  the  deceased,  and  In- 
formed  that   be   bad   seduced   the    lattw's 
daughter.    This  he  denied,  and  on  the  16tb 
of  that  month  he  was  again  visited  by  the 
deceased,  who  reiterated  the  charge,  and  ex- 
posed the  butt  of  a  pistol  In  his  pocket    The 
defendant   again   protesting  his   Innocence, 
promised  to  visit  this  daughter  and  make 
some  arrangement  to  avoid  the  shame  inci- 
doit  to  her  condition.    This  promise  was  not 
kept,  and  three  days  thereafter,   while  the 
defendant  was  calling  at  a  neighbor's  house, 
the  deceased,  who  lived  across  the  road,  in- 
vited him  out,  whereupon  a  combat  ensued 
In  the  highway.    The  defendant  knocked  the 
deceased  down  and  continued  to  pound  bim 
in  the  f Bce  until  the  neighbor  interfered.   The 
deceased  then  arose  and  picked  up  a  stone, 
but  the  neighbor  took  It  from  him,  and  as  be 
was  standing  In  the  road  the  defendant  shot 
blm,   claiming   that  at  that   time   Preston 
made  a  demonstration  as  If  to  draw  a  pistol, 
when,  iB  fact,  lie  bad  none.    The  deceased 
died  in  a  few  hours  from  the  effects  of  the 
shot  be  received.    The  following  Is  a  sum- 
mary of  the  statement  and  testimony  com- 
plained of:    The  district  attorney,  detailing 
to  the  Jury  the  facts  which  the  state  expected 
to  prove,  was  permitted  to  say,  in  effect,  that 
October  19,  1904,  the  defendant  had  illicit 
sexual  Intercourse  with  a  daughter  of  the 
deceased.    Minnie  Preston,  the  daughter  re- 
ferred to,  who  Is  16  years  old,  appearing  as 
a  witness  for  the  state,  testified  that  she  had 
kept  company  with  the  defendant  and  that 
she  visited  a  dental  office  at  Milton  October 
19,  1901,  and,  the  proprietor  being  absent, 
the  defendant  did  some  work  on  her  teetb, 
when  he  locked  the  door,  pushed  her  Into  the 
dental   chair,    and    had   sexual   intercourse 
with  her.    Dr.  Alice  Jent,  a  practicing  physi- 
cian, as  a  witness  for  the  state,  testified  that 
Minnie  Preston  called  npon  her  professional- 
ly, and,  though  she  made  no  physical  exam- 
ination of  the  patient,  the  latter  informed  her 
that  she  was  enceinte.    Viola  Preston,  Min- 
nie's mother,  referring  to  this  daughter,  said 
that  she  was  In  the  family  way. 

It  is  argued  by  defendant's  counsel  that 
for  the  purpose  of  showing  the  aggressor  In 
a  combat  It  Is  competent  for  the  prosecution. 
In  a  criminal  action,  to  prove  that  on  a  previ- 
ous occasion  the  parties  participating  in  the 
encounter  had  bad  trouble,  but  that  It  is  Im- 
proper to  enter  Into  an  examination  of  the 
antecedent  difficulty  in  detail  to  determine 
who  was  In  the  wrong;  that  tbetestt 
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as  to  the  cohditlon  bt  Minnie'  Preston  re-  ^ 
lated  to  the  defendant's  alleged  commission  of 
a  crime,  wholly  unconnected  with  the  offense 
for  which  he  was  beliig  tried;  and  that  such 
testimony  and  the  statement  made  by  the 
district  attorney  diverted  the  minds  of  the 
jurors,  thereby  inducing  the  consideration  of 
an  Immaterial  matter  to  the  prejudice  of  the 
defendant.  The  rule  is  quite  general  that 
evidence  of  the  commission,  by  the  de- 
fendant in  a  criminal  action,  of  another  of- 
fense, wholly  unconnected  with  the  crime  for 
which  he  Is  being  tried,  is  inadmissible  on 
the  ground  that  such  evidence  tends  to  mis- 
lead the  jury,  creates  in  their  minds  a  prej- 
udice against  the  prisoner,  and  requires  him 
to  answer  a  charge  for  which  he  is  not  sup- 
|)osed  to  have  made  preparation.  1  Greenl. 
Ev.  (13th  Ed.)  f  52;  Underhlll,  Crim.  Ev.  { 
87;  State  v.  Balser,  23  Or.  441,  32  Pac.  161; 
State  V.  O'Donnell,  38  Or.  222,  61  Pac.  802; 
State  V.  McDanlel,  39  Or.  161,  65  Pac.  520. 
To  this  rule  there  is,  among  others,  the  well- 
recognized  exception  that  relevant  evidence 
is  not  inadmissible  because  it  may  indirect- 
ly tend  to  establish  the  prisoner's  guilt  of 
another  dissimilar  crime,  if  there  exists  a 
union  of  motives  In  the  commission  of  the 
separate  offenses.  Underbill,  Crim.  Ev.  {  90. 
This  text-writer,  Illustrating  the  deviation 
from  the  rule  adverted  to,  says:  "Thus  the 
fact  that  the  evidence  Introduced  to  prove  the 
motive  of  the  crime  for  which  the  accused  Is  on 
trial  points  him  out  as  guilty  of  an  independ- 
ent and  totally  dissimilar  offense  is  not 
enough  to  bring  about  Its  rejection,  If  it  is 
.otherwise  competent.  Under  this  exception 
to  the  general  rule,  where  facts  and  circum- 
stances amount  to  proof  of  another  crime 
than  that  charged,  and  It  appears  probable 
that  the  crime  charged  grew  out  of  the  other 
crime,  or  was  In  any  way  caused  by  It,  the 
facts  and  circumstances  may  be  proved  to 
show  the  motive  of  the  accused."  In  State 
V.  Reed.  53  Kan.  767,  37  Pac.  174,  42  Am.  St. 
Kep.  322,  the  defendant  being  tried  for  mur- 
der, testimony  was  admitted  tending  to  show 
criminal  Intimacy  between  him  and  the  wife 
of  the  deceased.  It  was  contended  that,  as 
the  killing  was  admitted,  the  motive  could  be 
shown  in  a  general  way,  but  that  a  detailed 
Inquiry  necessarily  created  a  new  Issue.  It 
was  ruled,  however,  that  such  evidence  was 
admissible;  the  court  saying:  "A  detailed 
Inquiry  was  made,  and  a  large  volume  of 
testimony  was  taken.  It  may  be  said,  how- 
ever, that  this  was  due,  to  a  large  extent,  to 
the  fact  that  an  undue  intimacy  betw^een 
these  parties  was  denied  by  the  defendant. 
The  testimony  of  the  illicit  relation,  however, 
if  It  existed,  was  receivable  in  evidence  as 
tending  to  show  the  motive  of  the  defendant 
in  killing  the  deceased."  In  Webb  v.  State, 
73  Miss.  456,  19  South.  238,  it  was  held  on 
the  trial  of  a  person  charged  with  murder 
that  evidence  tending  to  show  that  the  ac- 
cused had  seduced  a  sister  of  the  deceased 
was  admissible  from  which  a  motive  for  the 


commission  of  the  crime  charged  might  be 
lilferred.  In  -Commonwealth  v.  Ferrlgan, 
,44  Pa.  386,  the  defendant  being  tried  for 
murder,  it  was  held  that  evidence  of  his 
adulterous  intercourse  with  the  wife  of  the 
deceased  was  admissible  to  prove  a  motive 
for  the  crime  involved.  In  State  v.  Larkln, 
11  Nev.  314,  on  the  trial  pf  an  indictment  for 
murder,  it  was  held  that  evidence  of  illicit 
relations  between  a  witness  and  the  deceased 
and  between  such  witness  and  the  prisoner 
was  admissible  as  tending  to  prove  a  motive 
for  the  killing.  So,  too,  in  Morrison  v.  Com- 
monwealth. 74  S.  W.  277.  24  Ky.  Law  Rep. 
2493,  on  the  trial  of  an  indictment  for  mur- 
der, It  was  held  that  evidence  of  the  prison- 
er's improper  relations  with  a  sister  of  the 
deceased  was  admissible  as  tending  to  show 
a  motive  for  the  commission  of  the  crime 
charged.  In  support  of  the  exception  that 
evidence  of  the  prisoner's  participation  In 
other  offenses  is  admissible  to  prove  a  motive 
for  the  commission  of  the  crime  for  which 
he  is  being  tried,  see,  also.  People  v.  Pool, 
27  Cal.  572;  People  v.  Walters,  98  CaL  138, 
32  Pac.  864;  Fraser  v.  State,  55  Ga.  325; 
Franklin  v.  Commonwealth,  92  Ky.  612,  18  S. 
W.  532:  State  v.  Pancoast  (N.  D.)  67  N.  W. 
10.52.  35  L.  R.  A.  518;  State  v.  Williamson, 
106  Mo.  162,  17  S.  W.  172;  Beberstein  v.  Ter- 
ritory, 8  Okl.  467,  58  Pac.  641. 

In  the  case  at  bar,  the  defendant  having 
been  indicted  for  the  crime  of  murder  in  the 
first  degree,  the  written  accusation  involved 
the  elements  of  malice,  premeditation,  and 
deliberation,  to  determine  which  necessitated 
the  Introduction  of  testimony  on  the  part  of 
the  state  tending  to  prove  the  charge  as  laid. 
The  Imputation  of  seduction  of  an  unmarried 
female  of  previous  chaste  character,  if  estab- 
lished in  a  criminal  action  involving  that 
charge,  subjects  the  man  found  guilty  there- 
of to  punishment  by  Imprisonment,  unless 
the  parties  marry  subsequent  to  the  commis- 
sion of  the  offense.  B.  &.  C.  Comp.  !  1921. 
It  Is  stated  in  tlie  brief  of  api>ellant'8  counsel 
that  at  the  time  of  the  homicide  the  defend- 
ant was  keeping  company  with  another 
young  woman  who  lived  near  Milton,  to 
whom,  the  testimony  tended  to  show,  he  was 
presumably  engaged  to  be  married.  Assum- 
ing this  to  be  so,  It  is  improbable  that  he 
would  willingly  marry  Miss  Preston,  and 
hence,  if  he  was  found  guilty  of  seducing 
her,  a  sentence  of  Imprisonment  confronted 
him,  which  was  threatened  by  her  father, 
who,  as  the  testimony  shows,  when  be  first 
called  uiK>n  the  defendant,  informed  him  of 
his  daughter's  condition,  accused  him  of  be- 
ing responsible  therefor,  and  told  him  that 
be  "would  have  to  do  something  about  It 
•  *  *  or  be  put  behind  the  bars."  The 
defendant's  unwillingness  to  marry  Miss 
Preston  and  the  consequences  that  might  re- 
sult to  him  from  his  refusal  to  enter  into  that 
relation  with  her,  by  being  imprisoned,  which 
puiilshmeut  was  threatened,  might  supply 
the  motive  that  induced  the 
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life  of  the  deceased.  As  the  formal  charge 
of  murder  In  the  first  degree  made  motive 
an  element  to  be  considered  by  tlie  jury 
In  determining  the  state  of  the  defend- 
ant's mind  towards  the  deceased  prior  to 
and  at  the  time  of  the  homicide,  which  in- 
ducement might  be  implied  from  the  testi- 
mony so  objected  to,  no  error  was  committed 
in  the  introduction  thereof.  Such  testimony 
being  admissible,  no  error  was  committed  in 
permitting  the  district  attorney,  in  his  open- 
ing statement  to  the  Jury,  briefly  to  allude 
to  the  facts  which  the  state  expected  to 
prove  at  the  trial.  Whether  or  not,  to  de- 
termine the  existence  of  a  motive  for  the 
commission  of  a  crime,  the  admission  of 
testimony  tending  to  show  that  a  defendant 
in  a  criminal  action  has  committed  other  in- 
dependent offenses,  can  be  carried  to  the  ex- 
trat  allowed  In  State  v.  Reed,  53  Kan.  707, 
37  Pac.  174,  42  Am.  St.  Rep.  322,  to  which 
attention  has  been  called,  is  not  necessary 
to  a  decision  herein,  for  in  the  case  at  bar 
no  "detailed"  inquiry  was  even  attempted  by 
the  state  to  prove  the  defendant  guilty  of 
seduction ;  the  testimony  on  that  subject  and 
the  statement  of  the  district  attorney  being 
general  only.  The  testimony  so  objected  to 
and  the  statement  based  thereon  were  only 
sncb  as  tended  to  show  the  information  upon 
which  the  deceased  acted  in  demanding  tliat 
the  defendant  do  something  to  mitigate  the 
Injury  it  was  claimed  he  had  inflicted,  and  to 
diminish  the  resulting  disgrace  it  was  in- 
sisted he  had  caused,  or,  failing  in  this  re- 
spect to  suffer  the  consequence  of  his  wrong. 
To  show  that  the  Jury  must  have  understood 
the  purpose  for  which  this  testimony  was  re- 
ceived, the  court,  in  its  general  charge,  said : 
"Some  evidence  has  been  introduced  in  this 
case  which  might  tend  to  show  that  defend- 
ant committed  a  crime  in  his  relations  with 
the  daughter  of  the  deceased,  but  I  instruct 
you  that  defendant  is  not  on  trial  here  for 
any  such  crime,  and  in  this  case  you  must 
not  in  any  manner  allow  that  evidence  to 
prejudice  you  against  the  defendant,  nor  can 
you  consider  that  evidence  as  going  Jo  sliow 
defendant  to  be  a  bad  man  or  a  good  man,  or 
a  moral  or  Immoral  man.  The  only  purpose 
for  which  you  can  consider  such  evidence  Is 
in  relation  to  the  question :  What,  if  any, 
motive  decea.sed  bad  for  attacking  defend- 
ant, or  what,  if  any,  motive  defendant  had 
for  seeking  or  attacking  the  deceased?" 
When  we  take  into  account  the  meager  state- 
ment by  the  district  attorney  of  the  defend- 
ant's possible  commission  of  an  independent 
offense,  the  slight  testimony  offered  upon 
that  subject,  and  the  careful  instruction  in 
relation  thereto,  it  is  quite  evident  that  the 
Jury  were  not  misled  thereby  or  prejudiced 
against  the  defendant,  and  that  they  con- 
sidered such  statement  and  testimony  only 
to  determine  the  motive  of  the  respective 
parties  to  the  combat  which  resulted  in  Pres- 
ton's death. 
Mhiuie  Preston,  appearing  for  the  state. 


testified  that  she  witnessed  the  combat  be- 
tween her  father  and  the  defendant,  detail- 
ing the  position  occupied  by  each  immedi- 
ately preceding  and  at  the  time  the  fatal 
shot  was  fired,  and  also  stated,  on  cross- 
examination,  that  she  was  a  witness  at  the 
coroner's  inquest  held  the  morning  after  the 
homicide,  and  had  there  given  no  testimony 
variant  from  that  uttered  at  the  trial  herein, 
denying  that  she  testified  at  such  inquest  re- 
lating to  tlie  positions,  respectively,  assumed 
by  her  father  and  the  defendant,  as  Imputed 
to  her  by  the  defendant's  "ounsei.  This  wit- 
ness was  then  attempted  to  be  Impeached  by 
a  duly  authenticated  transcript  of  what  pur- 
ported to  be  the  testimony  given  at  such  in- 
quest, but  before  tendering  such  writing  to 
her  the  stenographer  who  took  the  evidence 
received  at  the  inquest,  appearing  as  defend- 
ant's witness,  was  unable  to  say  that  his 
notes  of  the  testimony  contained  an  accurate 
statement  of  what  the  daughter  of  the  de- 
ceased asserted  under  oath  before  the  coro- 
ner. The  shorthand  reporter,  alluding  to 
the  condition  of  such  witness  and  to  her 
manner  of  testifying,  and  probably  attempt- 
ing to  excuse  his  inability  correctly  to  report 
the  evidence,  for  he  is  an  amateur,  said: 
"She  wos  excited  and  crying,  If  I  remember 
right,  and  she  talked  very  rapidly."  This 
stenographer  not  being  permitted  to  read  his 
notes  of  the  testimony,  an  exception  was  al- 
lowed, whereupon  defendant's  counsel  said: 
"Miss  Preston,  I  hand  you  what  has  been 
called  in  this  case  the  'transcript  of  your 
evidence,'  given  at  the  coroner's  Inquest 
about  the  19th  day  of  May,  near  Freewater, 
in  this  county.  I  will  ask  you  to  examine 
page  4  of  that  transcript  and  say  whether 
or  not  this  is  a  full  and  complete  transcript 
and  narrative  of  your  testimony  given  at 
that  time."  An  objection  having  been  inter- 
posed, the  court  would  not  permit  the  wit- 
ness to  examine  the  writing  tendered,  on  the 
ground  that  the  stenographer's  testimony 
showed  that  it  was  not  a  '■omplete  transcript 
of  the  evidence  given  at  the  inquest,  and  an 
exception  was  saved. 

It  is  insisted  by  defendant's  counsel  that 
an  error  was  committed  in  not  allowing  them 
to  impeach  Miss  Preston  in  the  manner  in- 
dicated. Our  statute  permits  the  impeach- 
ment of  a  witness  by  evidence  that  be  has 
made  at  other  times  statements  inconsistent 
with  his  present  testimony,  but,  if  such 
statements  are  in  writing,  they  must  be 
shown  to  the  witness  before  any  question 
is  put  to  him  concerning  them.  B.  &  C. 
Comp.  $  853.  In  State  v.  Crockett,  39  Or. 
76,  65  Pac.  447,  It  was  held  that  the  testi- 
mony of  a  witness  given  before  a  coroner 
was  prima  facie  evidence  of  what  the  de- 
ponent swore  to,  and  that,  when  the  proper 
foundation  was  laid,  was  admissible  for  the 
purpose  of  contradicting  him.  "Prima  fade 
evidence,"  says  Mr.  Justice  Foster,  In  Em- 
mons V.  Westfield  Bank,  97  Mass.  230,  "we 
understand  to  be  evidence  which,  standing 
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alone  and  mtezplalned,  would  maintain  the 
proposition  and  warrant  the  conclusion  to 
support  which  It  is  Introduced."  Prima  fa- 
cie evidence  is  that  degree  of  proof  which. 
If  unchallenged,  is  sufficient  In  law  to  es- 
tablish a  relevant  fact  Crane  v.  Morris, 
6  Pet  598,  8  L.  Ed.  514;  State  v.  Lawlor, 
28  Minn.  21C,  9  N.  W.  608.  It  will  be  re- 
membered that  the  statements  made  under 
oath  by  Minnie  Preston  at  the  coroner's  in- 
quest, the  certainty  of  which  as  to  its  en- 
tirety might  possibly  have  been  established 
by  the  mere  production  of  an  authenticated 
transcript,  if  a  proper  foundation  had  been 
laid,  is  rendered  doubtful  as  to  its  complete- 
ness, by  the  declarations  of  the  stenographer 
who  attempted  to  take  her  testimony.  If 
it  were  assumed  that  the  disputable  presump- 
tion that  official  duty  has  been  regularly 
performed  makes  evidence  of  an  authenticat- 
ed transcript  of  testimony  taken  at  the  trial 
of  an  action,  or  at  the  inquiry  by  a  coroner 
into  the  cause  of  the  death  of  a  person  slain 
or  of  a  person  who  dies  under  such  circum- 
stances as  to  create  a  suspicion  of  the  com- 
mission of  a  crime,  admissible,  it  appears  in 
the  case  at  bar  that  such  duty  was  not  proper- 
ly discharged,  and,  as  the  basis  upon  which  the 
presumption  should  rest  never  had  any  ex- 
istence, it  follows  that  no  proper  foundation 
was  laid  for  the  deduction  which  the  law  ex- 
pressly directs  to  be  made  from  particular 
facts.  The  stenographer  being  unable  to  say 
that  his  notes  of  the  testimony  taken  before 
the  coroner  contained  all  that  Miss  Preston 
uttered  under  oath  at  the  Inquest  she  could 
not  be  contradicted  by  the  reading  of  such 
notes  or  Impeached  by  the  production  of  a 
translated  transcript  thereof,  and  no  error 
was  committed  as  alleged.  The  defendant 
was  evidently  not  prejudiced  by  such  ruling, 
for  the  court  offered  to  permit  his  counsel 
to  lay  a  foundation  for  the  impeachment  of 
Minnie  Preston  In  the  manner  prescribed  by 
statute,  by  calling  her  attention  to  the  time, 
place,  and  persons  present  when  she  gave  her 
testimony  before  the  coroner,  and  to  ask  her 
on  cross-examination  whether  or  not  she  tes- 
tified in  a  given  manner,  detailing  what  it 
was  claimed  she  said  under  oath  at  the  In- 
quest, and.  If  she  denied  giving  the  testi- 
mony Imputed  to  her  or  could  not  remember 
what  she  said  on  that  occasion,  to  call  wit- 
nesses who  were  present  at  the  Inquest  and 
heard  her  testify  to  Impeach  her, 

Dr.  C.  W.  Thomas,  appearing  as  a  witness 
for  the  state,  testified  that  he  was  a  gradu- 
ate of  a  medical  school  and  a  licensed  phy- 
sician, and  that  he  visited  O.  N.  Preston  at 
the  time  he  was  shot  and  found  a  lacerated 
wound  over  the  cheek  bone,  his  nose  broken, 
and  the  flesh  under  his  eyes  discolored, 
whereupon  he  was  asked  whether  or  not.  In 
his  opinion,  the  injury  to  the  cheek  bone 
could  have  been  caused  by  a  blow  from  a 
man's  naked  fist  An  objection  to  this  ques- 
tion on  the  ground  that  it  was  Incompetent 
having  been  overruled  and  an  exception  al- 


lowed, the  witness  answered;  Tn  my  opin- 
ion It  could  not  have  been  cansed  from  the 
blow  of  a  man's  naked  fist"  It  Is  maintain- 
ed by  defendant's  counsel  that  as  no  testi- 
mony had  been  given  tending  to  show  that 
Dr.  Thomas  was  qualified,  either  by  experi- 
ence or  by  study,  to  express  an  opinion  upon 
the  subject  to  which  the  question  related, 
an  error  was  committed  in  i)ermltting  him 
to  answer  the  Interrogatory  propounded  to 
him.  It  will  be  remembered  that  the  objec- 
tion interposed  was  not  directed  to  any  in- 
ability of  the  witness  to  express  the  opinion, 
but  to  the  incompetency  of  the  question  ask- 
ed. If  defendant's  counsel  bad  stated  that 
they  objected  to  any  answer  that  might  be 
given  by  the  witness  In  response  to  the  in- 
quiry, because  no  testimony  bad  been  offered 
tending  to  show  that  be  was  qualified  to  ex- 
press an  opinion  upon  the  subject  to  which 
his  attention  was  called,  the  trial  court 
would  have  had  an  opportunity  to  require 
the  production  of  further  testimony  relating 
to  the  question  of  his  qualification.  The  ob- 
ject of  every  objection  Interposed  at  the  trial 
of  a  cause  and  of  the  exception  to  the  court's 
ruling  thereon  Is  to  incorporate  into  the  bill 
of  exceptions  the  particular  legal  proposition 
submitted  to  and  decided  by  the  trial  court, 
so  that  upon  an  appeal  from  Its  ruling  an 
appellate  tribunal  may  be  able  to  review 
the  identical  question  considered.  As  the  ob- 
jection which  was  made  related  to  the  al- 
leged incompetency  of  the  question,  and  not 
to  the  Incompetency  of  the  witness  to  ex- 
press an  opinion,  the  legal  principle  now  in- 
sisted upon  was  evidently  not  considered  by 
the  trial  court,  and,  this  being  so,  no  error 
was  committed  in  permitting  Dr.  Thomas  to 
answer  the  question  propounded  after  he 
had  testified  that  be  was  a  graduate  of  a 
medical  school  and  a  licensed  physician;  thus 
showing  a  prima  facie  qualification. 

Other  exceptions  are  noted,  but,  as  they 
are  not  argued  In  the  brief  of  defendant's 
counsel,  and  an  examination  thereof  shows 
them  to  be  without  merit,  the  judgment  Is 
affirmed. 

The  firm  of  which  HAILET,  J.,  was  a 

member  having  been  of  counsel  at  the  pre- 
liminary examination  of  this  case,  he  took 
no  part  in  the  consideration  hereof. 


MARQUAM  V.  ROSS  et  al. 
(Supreme  Court  of  Oregon.    Dec.  4,  1905.) 

1.   Mortgages— FoKECLosuKK— Persons  Who 
Mat  Puechasb— Rights  of  Trustee. 

A  trustee  of  mortgaged  property  will  not  be 
permitted  to  purchase  the  same  for  his  own 
benefit,  where  such  purchase  would  be  in  con- 
travention or  violation  of  his  duties,  and  such 
purchase,  if  made,  is  in  equity  for  the  benefit 
of  the  cestui  (jue  trust,  regardless  of  the  amount 
paid,  or  whether  there  was  actual  fraud  or  not 
[Ed.  Note. — For  cases  in  point,  see  voL  35^ 
Cent  Dig.  Mortgages,  J  1318.] 
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2.  Tbusts— Tebminatior— OoNTB  ACTS— Con - 

BTBUCTION. 

Plaintiff,  owning  certain  property  largely 
Incumbered,  applied  to  a  trust  company  to  se- 
cure him  a  mortgage  loan  thereon.  The  trust 
comj^any,  being  unable  to  obtain  the  amount 
required,  agreed  to  itself  loan  the  balance,  in 
consideration  of  plaintiff  executing  a  deed  of 
the  property  to  it,  and  a  certain  "declaration  of 
trust  and  agreement,"  which  provided  that  the 
conveyance  was  "in  consideration  of  securing 
the  loan  in  secret  trust  for  the  purpose  there- 
after set  out,"  stipulating  for  compensation  to 
the  trust  company  for  its  services  in  managing 
the  property,  collecting  rents  and  profits,  and 
to  secure  advances.  The  agreement  vested  no 
power  of  sale  in  the  trust  company,  nor  did  it 
authorize  it  to  convert  the  property  into  money. 
Held,  that  the  trust  company  was  a  second 
mortgagee  in  possession  as  to  the  title,  and  that 
the  trust  created  was  confined  to  the  possession 
and  management  of  the  property,  together  with 
the  collection  and  disbursement  of  the  rents 
and  profits,  and  was  therefore  terminated  on 
the  foreclosure  of  the  mortgage. 
8.  MoBTGAQEs— Subsequent  Lien  Holders — 
Right  to  Purchase. 

The  trust  company,  having  made  advances 
under  such  contract,  became  a  subsequent  lien 
holder,  and  on  foreclosure  of  the  first  mort- 
gage was  entitled  to  purchase  at  the  sale  to 
protect  its  lien. 

4.  Same— Instruments  to  Secure  Loans. 

Where  an  instrument  was  intended  as  se- 

purity  for  the  payment  of  money,  it  will   be 

deemed  a  mortgage  in  equity,  whatever  its  form. 

[Ed.  Note. — For  cases  in  point,  see  vol.  35, 

Cent.  Dig.  Mortgages,  §  43.] 

5.  Trusts— Duty  of  Trustee— Advances. 

The  mortgagor,  at  the  time  the  mortgage 
was  made,  deeded  the  property  to  a  trustee 
under  an  agreement  that  the  latter  should  take 
possession  and  collect  rents  and  profits  and  ap- 
ply them  to  interest,  taxes,  expenses,  etc.  The 
deed  obligated  the  trustee  to  make  specified  ad- 
vances, interest  on  the  mortgage  not  i)eing 
specifically  mentioned,  and  recited  that  it  might 
become  necessary  for  the  trustee  to  make  other 
advances,  in  which  case  it  should  be  entitled  to 
a  lien  on  the  property  therefor.  Held,  that  tlie 
trustee  was  not  bound  to  make  advances  to  pay 
interest  on  the  mortgage  to  prevent  a  fore- 
closure. 

6.  Same  —  Misconduct  of  Trustee  —  Evi- 
dence. 

In  a  suit  to  redeem  certain  property  from 
foreclosure  sale,  evidence  held  insufficient  to 
show  that  a  trustee  of  the  property  in  posses- 
sion was  responsible  for  the  foreclosure  for  fail- 
ure to  apply  the  net  income  of  the  property  to 
the  payment  of  interest  on  the  mortgage  as  it 
matured. 

7.  Same— Contracts— PBAcncAL  Construo- 

HON. 

Where  itemized  statements  of  receipts  and 
disbursements  of  mortgaged  property  were  ren- 
dered by  a  trustee  of  the  rents  to  the  mortgagor 
quarterly,  and  in  several  instances  the  mort- 
gagor gave  notes  for  balances  shown  to  be  due 
by  such  statements,  and  in  others  retained  them 
without  objection  until  after  suit  was  brought 
to  foreclose  the  mortgage,  such  statements  con- 
stituted a  practical  construction  of  the  trust 
agreement,  in  so  far  as  it  related  to  the  trustee's 
right  to  make  the  charges  shown  by  the  state- 
ments, which  the  mortgagor  could  not  thereafter 
question. 

&  Mobtoaoes  —  Foreclosure  —  Redemption 
— svidence. 

In  a  suit  to  redeem  from  a  sale  of  mort- 
gaged property,  evidence  held  insufficient  to 
show  that  foreclosure  proceedings  were  insti- 
gated by  a  certain  trust  company  in  possession 
as  a  subsequent  lien  holder,  for  whose  benefit 
the  property  was  purchased  at  the  sale. 


Appeal  from  Circuit  Court,  Multnomab 
County ;  Alfred  F.  Sears,  Jr.,  Judge. 

Suit  by  P.  A.  Marquam  against  J.  Thor- 
bum  Ross  and  others  to  redeem  certain  land 
from  mortgage  foreclosure  sale.  From  a  de- 
cree In  favor  of  plaintiff,  defendants  appeal. 
Reversed. 

See  78  Pac.  698. 

This  Is  a  suit  against  the  United  States 
Mortgage  &  Trust  Company,  a  New  York  cor- 
poration, hereinafter  called  the  "Mortgage 
Company,"  the  Title  Guarantee  &  Trust  Com- 
pany, an  Oregon  corporation,  hereinafter 
called  the  "Title  Company,"  the  Oregon  Com- 
pany, and  J.  Thorburn  Ross  to  redeem  block 
178,  known  as  the  "Marquam  Block,"  and 
loU  1,  2,  3,  and  4,  in  block  120,  In  the  city 
of  Portland,  and  80  acres  of  land  In  or  near 
that  city  from  a  purchase  by  Rosa,  as  trustee 
for  the  Title  Company,  at  a  sherifTs  sale, 
under  a  decree  in  a  suit  brought  by  the  Mort- 
gage Company  against  Marquam,  the  plain- 
tiff herein,  the  Title  Company,  and  others, 
to  foreclose  a  mortgage  on  such  property, 
and  to  require  the  Title  Company  and  the 
Oregon  Company,  its  successor  In  Interest, 
to  account  for  the  rents  and  profits  accruing 
after  the  purchase.  The  facts  are  these: 
In  August,  1894,  the  plaintiff  was  the  owner 
of  the  property  in  question,  which  was  in- 
cumbered with  mortgages  and  attachments 
for  more  than  1300,000.  His  creditors  were 
pressing  him  for  payment,  and  be  was 
obliged  to  secure  a  new  loan  or  suffer  a  for- 
ced sale  of  the  property.  He  made  application 
to  the  Title  Company,  the  local  correspondent 
of  the  Mortgage  Company,  for  a  loan  from 
the  latter  of  $400,000,  at  5%  per  cent.  Inter- 
est, to  be  secured  by  mortgage  on  the  Mar- 
quam building,  offering,  if  the  loan  were 
made,  that  the  rents  of  the  property  should 
be  impounded  as  additional  security  there- 
for, and  collected  and  disbursed  by  the  Title 
Company.  The  Mortgage  Company  declined 
to  make  the  loan  as  applied  for,  but  after 
considerable  negotiation  Anally  agreed,  on 
October  ICth,  to  lend  $300,000,  for  five  years, 
at  7  per  cent,  secured  by  a  mortgage  on  the 
Marquam  Block  and  the  80  acres  of  land; 
the  management  and  control  of  the  property 
and  the  collection  of  the  rents  to  be  in  charge 
of  the  Title  Company  during  the  existence 
of  the  loan.  The  plaintiff  was  willing  to 
accept  this  offer.  As  the  $300,000  was  not 
sufficient  to  pay  his  pressing  demands,  how- 
ever, or  relieve  bis  property  from  liens,  the 
Title  Company  agreed,  at  his  request,  to  ad- 
vance sufUcient  money  to  make  up  the  de- 
ficiency, such  advances  to  be  secured  by  a 
lien  on  tlie  property  and  the  rents  subse- 
quent to  that  of  the  Mortgage  Company. 
Plaintiff  thereupon  entered  into  a  contract 
with  two  of  his  attaching  creditors,  the  Port- 
land National  Bank  and  George  B.  Ellis, 
which,  after  reciting  bis  desire  to  Irarrow  of 
the  Mortgage  Company  $300,000,  and  secure 
the  same  by  mortgage  on  the  Marquam  Block 

and  the  80  acres  of  laud,  aiKLstat^ig:  in,d&- 
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tall  bis  Indebtedness  and  the  claims  against 
the  property,  proceeds  as  follows: 

"Now,  therefore,  this  agreement  entered 
into  on  this  thirtieth  day  of  October,  1894, 
by  the  undersigned  parties  interested  in  the 
premises,  witnessetb:  That  the  Title,  Guar- 
antee &  Trust  Company,  acting  for  and  on 
behalf  of  the  said  P.  A.  Marquam  (and  said 
P.  A.  Marquam  hereby  agreeing  to  the  terms 
hereof)  does  for  certain  valuable  considera- 
tions agree  to  procure  for  him  the  necessary 
funds  to  discharge  the  hereinbefore  described 
two  mortgages,  the  taxes  for  1893,  costs  of 
repairs  of  roof,  fire  insurance  premiums  and 
expense  in  securing  loan  aggregating  three 
hundred  and  fifteen  thousand  dollars  ($315,- 
000),  and  to  procure  for  the  said  Marquam 
funds  with  which  to  make  a  cash  payment  to 
said  W.  \V.  Cotton,  on  the  indebtedness  due 
the  said  Ellis  of  Riverside,  California,  of 
thirty-six  hundred  dollars  (?3,600),  provided 
the  said  suits  be  both  dismissed  and  said 
attachment  to  be  released,  and  provided  that 
upon  the  execution  of  the  mortgage  on  said 
property  and  notes  in  favor  of  the  United 
States  Mortgage  Company  for  three  hundred 
thousand  dollars  ($300,000)  said  property 
shall  be  conveyed  by  the  said  P.  A.  Marquam 
and  Emma  Marquam,  his  wife,  to  said  the 
Title  Guarantee  &  Trust  Company  in  secret 
trust  to  hold  the  said  property  and  to  col- 
lect the  rents  thereof  for  the  following  pur- 
poses, to  wit: 

"First— To  pay  the  fixed  charges  for 
operating  the  buildings  on  said  premises  and 
to  pay  for  necessary  repairs  and  for  serv- 
ices in  collecting  rents,  and  to  pay  the  In- 
terest on  said  loan  of  three  hundred  thou- 
sand dollars  ($300,000),  and  all  taxes  and 
other  public  charges  on  said  property  and 
on  said  indebtedness. 

"Second — To  pay  all  amounts  to  be  ad- 
vanced by  said  the  Title  Gfuarantee  &  Trust 
Company  for  the  said  Marquam  in  carrying 
out  the  requirements  expressed  herein,  with 
interest  thereon  at  ten  per  cent. 

"Third — To  pay  pro  rata  said  claims  of 
the  Portland  National  Bank  and  Mr.  Ellis 
and  interest  thereon  at  ten  (10)  per  cent 
per  annum. 

"Fourth — To  pay  said  the  Title  Guarantee 
&  Trust  Company  for  its  services  in  execut- 
ing said  trust,  and, 

"Fifth — After  said  three  hundred  thousand 
dollars  loan  to  be  made  by  said  the  United 
States  Mortgage  Company  shall  be  paid  off, 
to  reconvey  said  property  to  the  said  P.  A. 
Marquam  or  to  his  assigns. 

"And  the  said  W.  W.  Cotton,  for  and  on 
behalf  of  his  said  client,  and  the  said  Port- 
land National  Bank,  in  consideration  of  the 
premises,  do  hereby  agree  to  accept  a  settle- 
ment of  their  said  claims  in  the  manner  here- 
inbefore set  out.  Said  action  not  to  be  dis- 
missed and  said  attachment  not  to  be  dis- 
charged until  said  trust  deed  is  executed,  as 
above  provided,  and  a  certificate  of  said 
trust  issued  to  said  attaching  creditors,  re- 


citing the  same  and  the  terms  of  this  agree- 
ment, duly  executed  and  acknowledged. 

"P.  A.  Marquam. 

"The  Portland  National  Bank, 

"By  W.  D.  Fenton.  of  Its  Attorneys. 

"George  B.  Ellis, 

"By  W.  W.  Cotton,  His  Attorney." 

At  the  time  this  contract  was  made,  and 
as  part  of  the  same  transaction,  the  plain- 
tiff agreed  In  writing  with  the  Title  Com- 
pany to  pay  it  $4,500  for  exchange,  title  In- 
surance, brokerage,  etc.,  for  procuring  the 
loan,  3  per  cent,  commission  on  all  collee- 
tions,  of  whatsoever  nature,  after  October 
31,  1894,  and  $1,000  per  annum  for  its  serv- 
ices, together  with  one-sixth  of  the  rents  and 
profits  derived  from  the  mortgaged  property 
In  excess  of  what  was  then  being  received. 
On  November  13,  1894,  the  transaction  was 
finally  consummated  by  the  plaintiff  and  bis 
wife  executing  and  delivering  to  the  Mort- 
gage Company  a  first  mortgage  on  the  Mar- 
quam Building  and  the  80-acre  tract  of  land 
to  secure  the  payment  of  their  promissory 
notes  for  $300,000,  principal,  due  five  years 
from  date,  and  20  Interest  notes,  for  $5,250 
each,  one  of  which  matured  every  three 
months,  also  a  deed  to  the  Title  Company  of 
the  mortgaged  property  and  lots  1,  2,  3,  and 
4,  in  block  120,  absolute  in  form  and  purport- 
ing to  convey  the  legal  title,  subject,  how- 
ever, to  the  prior  mortgage,  and  entered  Into 
a  written  defeasance  or  agreement  with  the 
Title  Company  as  follows: 

"This  Declaration  of  Trust  and  Agreement, 
entered  Into  In  duplicate,  on  this,  the  thir- 
teenth day  of  November,  A.  D.  1894,  by  and 
between  P.  A.  Marquam  and  Emma  Mar- 
quam, his  wife,  of  the  city  of  Portland, 
Oregon,  and  the  Title  Guarantee  &  Trust 
Company,  a  corporation,  organised  and  do- 
ing business  under  the  laws  of  the  state  of 
Oregon,  wltnesseth : 

"That  whereas.  In  consideration  of  the 
premises  and  of  the  agreements  on  the  part 
of  the  said  P.  A.  Marquam  and  Enmia  Mar- 
quam hereinafter  contained  and  heretofore 
understood  between  the  parties  hereto,  said 
the  Title  Guarantee  &  Trust  Company  has 
rendered  certain  services,  and  has  advanced 
and  will  advance  certain  sums  of  money, 
and  has  secured  for  said  P.  A.  Marquam 
and  Emma  Marquam  a  loan  in  the  sum  of 
three  hundred  thousand  dollars  ($300,000) 
from  the  United  States  Mortgage  Company  of 
New  York,  to  secure  the  repayment  of  which 
said  P.  A.  Marquam  and  Emma  Marquam 
have  this  day  made  their  certain  promissory 
notes  for  principal  and  Interest  ond  executed 
their  mortgage  to  said  United  States  Mort- 
gage Company,  covering  those  certain  par- 
cels of  real  property  situated  in  the  county 
of  Multnomah  and  state  of  Oregon,  and  par- 
ticularly described  as  follows,  to  wit:  First, 
all  of  block  numbered  one  hundred  and  sev- 
enty-eight (178),  containing  eight  lots,  in  the 
city  of  I'ortland,  Oregon,  according  to  the 
duly    recorded    map   or    plat    thereof,    said 
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block  being  bounded  on  the  north  by  Alder 
street,  on  the  east  by  Sixth  street,  on  the 
south  by  Morrison  street,  and  on  the  west 
by  Seventh  street.  In  said  city  of  Portland; 
and,  second,  all  of  that  portion  of  the  John 
Quinn  donation  land  claim,  particularly 
bounded  and  described  as  follows,  to  wit: 
Beginning  fifteen  (15)  chains  north  of  the 
southeast  corner  of  section  twenty-five  (23), 
In  township  one  (1),  north  of  range  one  (1) 
east  of  the  Willamette  meridian,  and  from 
thence  running  east  eleven  (11)  chains  and 
ninety-four  (94)  links;  thence  north  twenty- 
five  (25)  chains;  thence  west  thirty-two  (32) 
chains;  thence  south  twenty-five  (25)  chains; 
thence  east  twenty  chains  and  six  (6)  links, 
to  the  place  of  beginning,  containing  eighty 
acree  of  land.  And,  whereas,  in  considera- 
tion of  securing  said  loan,  and  of  the  prem- 
ises, said  P.  A.  Marquam  and  Emma  Mar- 
quam  have  granted  and  conveyed  by  deed 
to  said  the  Title  Guarantee  &  Trust  Company 
in  secret  trust  for  the  purposes  hereinafter 
set  out,  all  of  lots  numbered  one  (1),  two  (2), 
three  (3)  and  four  (4),  In  block  numt>ered 
one  hundred  and  twenty  (120),  in  said  city 
of  Portland,  in  the  county  of  Multnomah,  and 
state  of  Oregon,  and  also  all  of  said  property 
described  in  said  mortgage  to  said  United 
States  Mortgage  Company,  subject,  however, 
to  said  mortgage. 

"Now,  therefore,  this  Is  to  certify  that  it  Is 
hereby  mutually  understood  and  agreed  by 
and  between  the  parties  hereto  that  said 
P.  A.  Marquam  and  Emma  Marquam  will 
pay  to  said  the  Title  Guarantee  &  Trust 
Company  the  sum  of  four  thousand  five  hun- 
dred dollars  ($4,500)  for  exchange,  title  In- 
surance, abstract  of  title  and  brokerage,  in 
the  matter  of  said  loan  of  !P300,000,  and  that 
during  the  life  of  the  trust  estate  herein- 
before mentioned,  they,  said  P.  A.  Marquam 
and  Emma  JIarquam,  will  pay  said  the  Title 
Guarantee  &  Trust  Company  for  its  services 
in  the  financial  management  and  financial 
oversfcht  of  said  trust  property  the  sum  of 
one  thousand  dollars  ($1,000)  per  annum; 
and  the  further  smu  of  three  per  centum  (3%) 
commissions  on  all  collections  made  in  the 
matter  of  said  trust  after  October  thirty- 
first,  1894,  except  on  the  collection  of  said 
$300,000  indebtedness  and  interest  falling  due 
to  said  I'nlted  States  Mortgage  Company, 
and  In  further  consideration  of  the  premises 
and  of  said  services  rendered  and  to  be 
rendered,  they,  said  P.  A.  Marquam  and 
Emma  Marquam,  will  pay  unto  said  the 
Title  Guarantee  &  Trust  Company  monthly 
during  the  life  of  Bald  trust  estate  a  one- 
sixth  part  of  the  net  receipts  of  the  income 
derived  from  said  trust  property,  covered 
by  said  mortgage  to  the  United  States  Mort- 
gage Company,  received  monthly  In  excess 
of  the  present  net  monthly  Income  derived 
therefrom;  this  present  net  monthly  income 
for  the  purposes  of  this  agreement  being 
now  estimated  and  agreed  to  be  one  thousand 
five  hundred  dollars  ($1,500),  and  this  said 


one-sixth  to  be  computed  to  the  following 
manner  to  wit:  From  the  gross  monthly 
income  derived  from  said  trust  property  cov- 
ered by  said  mortgage  to  the  United  States 
Mortgage  Company,  during  each  successive 
month  of  the  life  of  said  trust  there  must 
first  be  deducted  the  amount  of  said  present 
net  monthly  income  of  $1,500,  and,  secondly, 
the  operating  expenses  for  each  respective 
month  i)ertalning  to  said  trust  property  cover- 
ed by  said  mortgage  to  the  United  States 
Mortgage  Company,  to  wit:  The  cost  of 
superintendents,  engineers,  firemen.  Janitors, 
porters,  watchmen,  laborers  and  teams,  of 
fuel  and  light,  and  of  Janitor's  supplies,  and 
of  other  incidental  supplies  and  r^alrs,  not 
Including,  however,  any  material  alteration, 
Improvement  or  repair  of  any  portion  of  said 
property,  and  then  to  divide  this  amount 
which  remains,  if  any  there  be,  into  six  equal 
parts,  one  of  which  shall  be  the  one-sixth 
Ctk)  hereinbefore  referred  to. 

"And  it  is  further  hereby  agreed  in  fur- 
ther consideration  of  the  premises  that  dur- 
ing the  life  of  said  trust  said  the  Title 
Guarantee  ft  Trust  Company  shall  have  ab- 
solute, entire  and  exclusive  control  and  man- 
agement of  said  property  held  in  trust  as 
aforesaid,  and  covered  by  said  mortgage  to 
the  United  States  Mortgage  Company  for  the 
uses  and  purposes  hereinafter  set  out,  ex- 
cept that  it  is  agreed  that  the  Marquam 
Building,  situate  on  part  of  said  property 
shall  only  be  used  as  an  office  and  store 
building  and  not  as  a  lodging  house,  and  that 
In  said  matter  it  shall  be  under  no  obliga- 
tion to  said  P.  A.  Marquam  and  Emma  Mar- 
quam to  keep  the  tnilldlngs  on  said  property 
held  in  trust  and  covered  by  said  mortgage 
to  the  United  States  Mortgage  Company  rent- 
ed and  to  Increase  or  to  keep  said  monthly  In- 
come up  to  said  present  estimated  basis  of 
$1,500,  other  than  it  shall  exercise  every  rea- 
sonable effort  to  do  so;  but  it  is  understood 
and  agreed  that  it  shall  take  reasonable  care 
of  said  property  covered  by  said  mortgage  to 
the  United  States  Mortgage  Company  so  held 
in  trust,  and  that  during  the  life  of  said 
trust  said  P.  A.  Marquam  shall  have  free 
of  charge  and  rent,  office  rooms  in  the 
Marquam  Building,  situate  on  part  of  said 
trust  property  equal  to  what  are  now  oc- 
cupied by  him  therein,  and  that  when  the 
theater  In  said  building  shall  be  leased,  the 
lease  shall  specify  that  the  theater  shall  only 
be  run  as  a  first-class  theater  and  that  a 
box  therein  shall  be  reserved,  free  of  charge, 
for  the  use  of  said  P.  A.  Marquam. 

"And,  whereas,  under  that  certain  pre- 
liminary agreement  entered  Into  between  P. 
A.  Marquam  and  the  Title  Guarantee  & 
Trust  Company  and  others,  on  the  thirtieth 
day  of  October,  A.  D.  1884,  said  the  Title 
Guarantee  ft  Trust  Company  did  agree  to 
advance  for  said  P.  A.  Marquam  when  said 
loan  of  $3(X),000  should  be  consummated,  the 
funds  In  excess  of  said  loan  of  $300,000, 
necessary  to  defray  and  discharge  the  tol- 
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Igmtng  expenses  and  Indebtedness  of  the  said 
P.  A.  Marquam  named  in  said  preliminary 
agreement  to  wit:  The  mortgage  to  tbe 
estate  of  James  Fbelan  of  two  liundred  and 
fifty  thousand  dollars  ($250,000),  with  in- 
terest and  costs  accruing  thereon,  and  the 
mortgage  to  Dr.  A.  8onnenfleld  in  the  sum  of 
twenty  thousand  dollars  ($20,000),  with  in- 
terest stcQxving  thereon  and  taxes  for  the 
year  1893,  on  said  property  covered  by  said 
mortgage  to  the  United  States  Mortgage 
Company,  amounting  to  four  thousand  one 
hundred  dollars  ($4,100),  and  costs  and  the 
indebtedness  of  the  said  P.  A,  Marquam  and 
Emma  Marquam  for  repairs  made  on  the 
roof  of  said  Marquam  Building,  amounting 
to  eight  hundred  and  twenty-five  dollars 
($825),  and  the  fire  Insurance  premiums  for 
policies  of  fire  insurance  covering  the  build- 
ings on  said  property  covered  by  said  mort- 
gage to  the  United  States  Mortgage  Company 
coming  due  and  amounting  to  three  thousand 
one  hundred  dollars  ($3,100)  and  the  sum  of 
$4,500,  cx>ming  due  by  said  P.  A.  Marquam 
and  Emma  Marquam  to  said  the  Title  Guar- 
antee &  Trust  Company  for  exchange,  title 
insurance,  abstract  of  title  and  brokerage, 
the  expense  In  the  matter  of  securing  said 
loan  of  $300,000,  and  a  cash  payment  of 
three  thousand  six  hundred  dollars  ($3,(X)0) 
on  the  indebtedness  of  said  P.  A.  Marquam 
to  George  B.  Ellis  of  Riverside,  California; 
and,  whereas,  it  may  be  necessary  in  the 
matter  of  said  trust  for  said  the  Title  Guar- 
antee &  Trust  Company  to  from  time  to  time 
advance  moneys  for  said  P.  A.  Marquam  and 
Emma  Marquam,  hia  wife,  it  is  hereby 
mutually  agreed  that  when  any  of  said  ad- 
'\*ance8  are  made  said  P.  A.  Marquam  and 
Emma  Marquam  shall  execute  their  Joint 
promissory  notes,  payable  to  the  order  of 
said  tbe  Title  Guarantee  &  Trust  Company 
for  each  sum  so  advanced,  said  notes  to  be 
payable  on  or  before  two  years  after  the 
respective  dates  thereof,  unless  such  dates 
of  maturity  shall  fall  on  a  day  subsequent 
to  the  maturity  of  said  $300,000  mortgage 
to  the  United  States  Mortgage  Company,  in 
which  case  said  notes  shall  be  drawn  so  as 
to  fall  due  at  the  same  time  with  said  mort- 
gage or  before  the  same  becomes  due. 

"It  Is  hereby  further  understood  and 
agreed  by  the  parties  hereto  that  the  uses 
and  purposes  for  which  the  said  trust  estate 
shall  be  held  are  as  follows,  to  wit:  That 
said  lots  numbered  -one  (1),  two  (2),  three 
(3)  and  four  (4),  in  block  numbered  one  hun- 
dred and  twenty  (120), .in  said  city  of  Port- 
land, shall  be  held  in  trust  as  collateral 
security  in  tl>e  premises,  the  rents  and  profits 
thereof  during  the  life  of  said  trust  being 
for  tb«  benefit  of  said  P.  A.  Marquam  and 
Emma  Marquam,  and  the  care  and  manage- 
ment thereof  being  under  the  control  of  tbe 
said  P.  A.  Marquam;  and  that  the  remainder 
of  said  trust  property,  to  wit:  The  part 
.thereof  covered  by  said  mortgase  to  tlie 
■Unlt«d    StiUes    Mortgage    Com^iany    is    to 


be  held  In  trust  by  said  tbe  Title  Goarantee 
&  Trust  Company  to  carry  out  tbe  purposes 
of  this  agreement,  and  to  collect  the  rents 
and  profits  arising  from  said  property,  for 
the  following  purposes,  that  is  to  say : 

"First,  to  pay  the  expenses  and  charges 
for  operating  said  trust  property,  as  here- 
inbefore set  out,  and  to  pay  for  necessary 
repairs  on  said  premises,  and  for  services 
in  collecting  rents,  and  to  pay  the  Interest 
on  said  loan  of  $300,000,  to  said  United 
States  Mortgage  Company,  and  all  taxes  and 
other  public  charges  on  said  property  and 
on  tbe  said  indebtedness. 

"Second,  to  pay  all  amounts  advanced  and 
to  be  advanced  by  said  the  Title  Guarantee 
&  Trust  Company  for  said  P,  A.  Marquam 
and  Emma  Marquam  as  hereinbefore  set  out, 
with  interest  thereon  at  ten  per  centum. 

"Third,  to  pay  pro  rata  the  indebtedness 
of  said  P.  A.  Marquani  to  said  George  B. 
Ellis  hereinbefore  mentioned,  said  indebted- 
ness being  evidenced  by  a  note  of  P.  A. 
Marquam  to  J,  M.  Wood,  dated  February 
first,  1893,  and  upon  which,  after  indorsement 
of  the  $3,000,  hereinbefore  referred  to,  there 
Is  unpaid  a  balance  of  four  thousand  one 
hundred  and  twenty-six  dollars  and  seventy- 
seven  cents  ($4,126.77),  an4  Interest  from 
this  date  at  the  rate  of  ten  per  cent,  per 
annum,  payable  semiannually,  and  if  not 
so  paid  to  be  compounded  semiannually,  and 
to  bear  the  same  rate  of  interest  as  the 
principal;  and  the  Indebtedness  of  said  P.  A. 
Marquam  to  the  Portland  National  Bank  in 
the  sum  of  fourteen  thousand  three  hundred 
and  ninety-seven  dollars  and  twenty-five 
cents  ($14,397.25),  as  evidenced  by  two 
promissory  notes  of  date  October  thirtieth, 
1894,  the  one  for  $7,397.25,  payable  one  year 
after  date,  with  interest  at  the  rate  of  ten 
per  centum  (10%)  per  annum,  and  the  other 
for  $7,000,  payable  eighteen  months  after 
date,  with  Interest  at  the  rate  of  ten  per 
centum  (10%)  per  annum. 

"Fourth,  to  pay  said  the  Title  Guarantee 
&  Trust  Company  for  its  services  in  execut- 
ing said  trust,  and 

"Fifth,  after  said  loan  of  $300,000,  made 
by  the  United  States  Mortgage  Company 
shall  be  paid  oB,  and  all  the  requirements  of 
said  trust  satisfied,  and  complied  with,  to 
reconvey  all  of  said  property  covered  by  said 
deed  of  trust  to  said  P.  A.  Marquam,  so 
that  he  shall  be  repossessed  of  the  fee  there- 
of, and  the  said  Emma  Marquam  reinstated 
as  to  her  dower  therein,  it  being  understood 
that  said  property  when  so  conveyed  back 
shall  be  returned  in  as  good  order  and 
repair  as  the  nature  of  this  trust  will  admit, 
aud  that  if,  at  any  time  all  moneys  to  be 
paid  by  said  P.  A.  Marquam  and  Emma 
Marquam  as  set  out  in  this  agreement  ex- 
clusive of  principal  and  unmatured  Interest 
on  said  mortgage  to  the  United  States  Mort- 
gage Company  shall  be  paid,  then  that  por- 
tion of  the  funds  arising  under  said  trust  not 
necessary  for  use  in  compliance  with  Ita 
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tenuB,  shall  b«  thereafter  turned  over  quar- 
terannuaUy  to  said  P.  A.  Marquam. 

"In  witness  whereof,  said  P.  A.  Marquana 
and  Emma  Marquam  have  hereunto  set  their 
hands  and  seals,  and  said  the  Title  Guarantee 
&  Trust  Company  has  hereunto  caused  Its 
corporate  name  to  be  subscribed  and  Its 
corporate  seal  to  be  afiElxed  for  and  on  Its 
behalf  as  Its  act  and  deed,  by  Its  secretary, 
In  accordance  with  due  authority  In  blm 
Tested  by  Its  board  of  directors. 

"Bixecuted  In  presence  of  P.  P.  Dabney. 
"P.  A.  Marquam.    [Seal.] 
"Emma  Marquam.    [Seal.] 
"The  Title  Guarantee  &  Trust  Com- 
pany, 
"By  J.  Tborburn  Ross, 

"[Corporate  Seal.]  Secretary." 

On  February  13,  1805,  a  supplementary 
agreement  was  made,  defining  more  clearly 
the  powers  of  the  Title  Company  In  the  mat- 
ter of  the  renting  of  the  property,  but  Its 
terms  are  unimportant  here.  Upon  the  exe- 
cution of  the  papers  referred  to  the  Title 
Company  advanced  about  $18,000  from  its 
own  funds,  being  the  amount  necessary  In 
excess  of  the  $300,000  borrowed  of  the  Mort- 
gage Company  to  pay  and  discbarge  the 
Marquam  Indebtedness,  and  went  Immedi- 
ately into  possession.  Thereafter  it  managed 
and  controlled  the  property,  rented  the  same, 
made  remittances  from  time  to  time  to  the 
Mortgage  Company  to  apply  on  the  interest 
notes  due  it  from  the  plaintiff,  and  rendered 
statements  of  the  receipts,  disbursements,  i 
and  advances  made  by  it  to  the  plaintlfC  at  j 
stated  Intervals,  which  statements  were  re-  i 
celved  and  accepted  without  objection.  The  I 
income  of  the  property  was  not  sufllcient  to 
meet  the  charges  against  it,  and  the  Title 
Company  for  a  time  made  advances  from  its 
own  funds  to  pay  the  Interest  notes  in  favor 
of  the  Mortgage  Company  as  they  matured, 
until  the  indebtedness  due  it  from  the  plain- 
tiff, and  secured  by  the  deed  and  contract  re- 
ferred to,  amounted  to  from  $35,000  to  $40,- 
000.  It  declined  to  make  further  advances, 
and  default  was  made  in  the  payment  of  the 
interest  notes  to  the  Mortgage  Company 
falling  due  February  13,  May  13,  and  August 
13,  1809.  On  October  30th  of  that  year  the 
Mortgage  Company  declared  the  entire  debt 
due,  and  commenced  a  suit  in  the  circuit 
court  for  Multnomah  county  to  foreclose  its 
mortgage,  making  plaintiff  herein  and  the 
Title  Company  parties  defendant  to  the  suit. 
The  plaintiff  answered  In  abatement,  deny- 
ing the  Mortgage  Company's  authority  to 
declare  the  principal  sum  due  for  the  non- 
payment of  interest,  and  setting  up  that  the 
Title  Company  was  the  agent  of  the  Mort- 
gage Company;  that,  as  a  part  consideration 
for  the  loan,  the  agreement  was  entered  into 
between  plaintiff  and  the  Title  Company,  as 
hereinbefore  set  forth;  that  the  Title  Com- 
pany had  collected  sufficient  funds,  over  and 
above  the  expenses  and  costs  of  management 
of  the  property,  with  which  to  pay  the  ln< 


terest  notes,  but  bad  misapplied  and  mis- 
appropriated them.  In  violation  of  its  agree- 
ment; that  by  neglecting  Its  duty  It  had 
failed  to  collect  as  large  a  sum  for  rentals  as 
it  could  and  should  have  collected;  and  that 
an  accounting  was  necessary  to  a  proper 
determination  of  the  matter.  For  a  further 
defense  it  was  alleged  that  the  Title  Com- 
pany, while  acting  as  agent  for  the  Mort- 
gage Company,  at  its  instance  and  with  Its 
approval,  but  without  the  consent  of  the 
plaintiff,  made  sundry  leases  In  violation  of 
its  trust.  The  prayer  was  for  a  dismissal  of 
the  suit.  The  material  allegations  of  the  plea 
were  denied,  and  upon  a  trial  it  was  found, 
among  other  things,  ttiat  the  trust  agreement 
was  not  a  part  of  the  contract  with  the 
Mortgage  Company  for  the  loan,  and  the 
Mortgage  Company  was  not  a  party  thereto; 
that  the  Title  Company  was  not  an  agent  of 
the  Mortgage  Company,  so  far  as  it  related 
to  the  trust  agreement,  nor  had  It  collected 
rents  and  profits  sufficient  when  applied  as 
stipulated  In  the  agreement  to  pay  any  part 
of  the  Interest  notes  maturing  February  13, 
May  13,  August  13,  and  November  13,  1899, 
nor  had  it  misapplied  or  misappropriated  any 
part  thereof.  The  plaintiff  thereupon,  by 
permission  of  the  court,  answered  to  the 
merits,  alleging  that  the  trust  agreement  was 
entered  Into  as  a  part  consideration  for  the 
loan  made  by  the  Mortgage  Company;  that 
for  a  long  time  prior  to  the  date  of  the 
mortgage  and  agreement  the  Title  Company 
had  been  and  was  the  agent  of  the  Mortgage 
Company  for  making  loans  and  Investments 
of  Its  money  and  remitting  the  Interest 
under  an  agreement  that  it  should  charge 
and  collect  from  the  parties  to  whom  the 
money  had  been  loaned  a  reasonable  com- 
pensation for  its  services;  that  the  loan  to 
the  plaintiff  was  made  in  pursuance  of  this 
agreement,  and  that  the  so-called  trust  agree- 
ment was  entered  into  for  the  benefit  of  the 
Mortgage  Company,  to  enable  it  to  collect 
and  receive  Interest  in  excess  of  that  allowed 
yearly;  that  by  reason  thereof  it  had  re- 
ceived unlawful  and  usurious  interest  on  the 
loan,  and  it  was  therefore  void,  and  the 
principal  sum  should  be  forfeited  to  the 
school  fund.  For  a  second  defense  he  alleged, 
as  in  the  plea  in  abatement,  that  leases  had 
been  made  by  the  Title  Company  extending 
beyond  the  date  of  the  maturity  of  the  mort- 
gage, at  the  instance  and  by  the  consent 
of  the  mortgagee,  and  the  lien  of  the  mort- 
gage was  thereupon  waived,  and  the  Mort- 
gage Company  estopped  to  foreclose  the 
same.  For  a  third  defense  he  alleged  that 
the  conveyances  and  agreement  operated  as 
a  general  assignment  of  his  property,  and 
were  void  because  not  made  for  the  benefit  of 
all  his  creditors.  This  answer  was  held  In- 
sufficient on  demurrer.  On  November  6th 
the  Title  Company  filed  a  cross-complaint, 
setting  up  the  trust  agreement  and  its  opera- 
tions and  doings  thereunder,  that  It  had 
made  large  advances  to  pl(dnt]ie.^and|^fe 
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from  time  to  time,  and  taken  tbeir  notes 
therefor,  and  hud  made  other  advances,  for 
which  notes  had  not  been  given,  and  had 
rendered  to  them  from  time  to  time  statements 
of  account,  which  had  been  approved  and 
settled,  and  that  at  the  date  of  filing  the 
cross-eompialnt  there  was  due  and  owing 
from  plaintiff  to  It  a  large  sum  of  money, 
amounting  to  $40,897.81,  with  accrued  inter- 
est, which  was  a  lien  on  the  mortgaged 
property,  and  praying  for  a  foreclosure  of 
such  Hen.  The  plaintiff  answered  this  cross- 
complaint,  denying  the  allegations  thereof 
and  setting  up  the  trust  agreement,  averring 
that  the  requirements  of  the  trust  had  not 
been  fully  satisfied,  and  it  had  not  yet 
terminated;  that  by  the  terms  thereof  the 
Title  Company  was  obliged  to  make  further 
advances  and  render  further  services,  and 
the  trust  must  yet  continue  for  a  further 
period.  For  a  second  defense  he  averred  that 
the  Title  Company  was  in  posses.sion  of  the 
property,  assuming  and  pretending  to  be  en- 
gaged in  the  performance  of  its  duties  under 
the  trust.  For  a  third  defense  he  alleged 
that  the  Title  Company  had  been  negligent  in 
leasing  the  property,  to  bis  damage  in  the 
sum  of  $50,000,  and  for  a  fourth  that  he  had 
been  damaged  a  large  sum  by  reason  of  the 
failure  of  the  Title  Company  to  pay  the 
taxes  on  the  property,  for  which  reasons  it 
was  sought  to  have  the  cross-complaint  dis- 
missed, an  accounting  had,  and  the  trust 
wound  up. 

After  a  trial  upon  the  merits  tlie  court 
found  that  the  Title  Company  had,  from  time 
to  time,  and  frequently  during  its  control 
and  management  of  the  property,  and  as  late 
as  June  13,  1809,  rendered  statements  of  ac- 
count to  the  plaintiff,  whereby  It  fully  dis- 
closed and  truly  stated  the  matters  of  ac- 
count between  them  arising  out  of  the  trust; 
that  no  objections  were  ever  made  thereto 
prior  to  the  month  of  July,  1899;  and  that 
on  the  13th  of  May,  1900,  there  was  due  the 
Title  Company  from  the  plaintiff  $24,188.33, 
exclusive  of  attorney's  fees;  that  the  Title 
Company  had  been  prudent,  careful,  and  dili- 
gent in  renting  tlie  various  properties,  and 
in  conducting  and  managing  the  trust,  and 
had  been  guilty  of  none  of  the  negligence, 
carelessness,  or  malfeasance  specified;  that 
the  trust  agreement  had  been  fully  carried 
out  and  completed;  that  it  was  in  effect  a 
mortgage,  and  constituted  the  Title  Company 
a  mortgagee  in  possession.  A  decree  was 
thereuiK>n  rendered  against  the  plaintiff,  in 
favor  of  the  Mortgage  Company,  for  $345,- 
875.6C,  principal  and  interest,  exclusive  of  at- 
torney's fees  and  costs;  the  Title  Company, 
for  $21,511.42;  W.  S.  Mason,  for  $14,397.25; 
and  George  B.  Ellis,  for  $4,120.77 — besides 
attorney's  fees  and  costs,  and  ordering  tliat 
the  mortgage  be  foreclosed,  the  mortgaged 
property  sold  in  the  manner  provided  by  law, 
and  the  proceeds  applied  In  payment  of  the 
costs  of  the  suit  and  accruing  costs  and  the 
several  Judgments  in  the  order  of  their  prior- 


ity. Execution  was  sultsequcntly  Issued  on 
the  de<Tee  by  order  of  the  court,  and  the 
mortgaged  property  was  sold  by  the  sheriff 
of  Multnomah  county  to  the  defendant  Ross, 
as  trustee  for  the  Title  Company,  on  Decem- 
ber 10,  1900;  he  being  the  highest  and  best 
bidder  therefor.  A  short  time  afterward  the 
Title  Company  was  required  by  the  court  to 
render  a  final  statement  of  its  at«>unts  as 
trustee,  which  were  appro  red,  and  the  com- 
pany was  discharged.  The  sale  to  Ross  was 
subsequently  confirmed,  and  after  due  time  a 
sheriff's  deed  was  made  to  him.  Apiteals 
were  taken  by  the  plaintiff  from  the  decree 
in  tlie  foreclosure  suit  and  the  order  confirm- 
ing the  sale,  both  of  which  were  aflSrraed. 
IT.  S.  Mortgage  Co.  t.  Marquam,  41  Or.  391, 
CO  Pac.  37,  41.  The  Title  Company  after- 
ward caused  the  defendant  the  Oregon  Com- 
pany to  be  organized  by  its  oflScers  and 
agents,  and  at  its  Instigation  Ross  conveyed 
the  property  to  the  latter  company.  In  No- 
vember, 1902,  this  suit  was  brought  for  the 
puriwpe  of  having  the  defendants  declared  to 
hold  the  title  to  the  property  in  trust  for  the 
plaintiff,  and  for  permission  to  redeem,  on  the 
ground  that  the  relations  between  the  plain- 
tiff and  the  Title  Company  at  the  time  the 
purchase  was  made  by  Ross  were  such  that 
ft  could  not  purchase  for  its  own  benefit,  and 
that  the  foreclosure  sale  was  procured  and 
Instigated  by  Its  wrongful  act.  The  plaintiff 
had  decree,  and  the  defendants  appeal. 

Wm.  P.  Lord  and  Wallace  McCamant,  for 
ap|)ellants.  E.  B.  Watson  and  Wm.  D.  Fen- 
ton,  for  respondent. 

BEAN,  J.  (after  stating  the  facts).  We 
are  strongly  impressed  with  the  view  that  the 
decrees  in  the  suit  brought  by  the  Mort- 
gage Company  to  foreclose  its  mortgage  are 
a  bar  to  this  proceeding.  The  plaintiff  and 
the  Title  Company  were  both  parties  to  that 
suit,  and  both  answered.  The  Title  Com- 
pany set  up  the  contract  between  it  and  the 
plaintiff,  its  doings  thereunder,  the  amount 
of  advances  made  by  it,  claimed  a  Hen  on  the 
property  therefor,  and  prayed  a  foreclosure 
thereof.  The  i)lalntlff  Joined  issue  on  the 
answer,  averred  that  the  trust  relation  had 
not  terminated,  but  must  continue  for  an 
Indefinite  i)eriod,  and  that  the  Title  Company 
had  been  unfaithful  to  its  trust.  The  ques- 
tion of  tlie  relationship  of  the  Title  Company 
to  the  plaintiff  and  the  property,  and  the 
manner  in  which  it  had  discharged  its  trust 
were  therefore  put  in  issue,  and  fully  tried 
and  determined  In  that  suit  It  was  adjudg- 
ed and  decree<l  that  the  Title  Company  had 
been  faithful  to  its  trust,  and  had  properly 
accounted  for  all  moneys  received  by  it  on 
account  thereof:  that  it  was  in  effect  a  mort- 
gagee in  possession,  and  had  a  lien  on  the 
proi)erty  for  the  amount  advanced  by  it, 
which  lien  was  foreclosed  and  the  property 
ordered  sold  to  satisfy  the  same.  The  ques- 
tions thus  determined  are  the  ones  sought  to 
be   litigated  in   this   case,   and  the   decree 


Digitized  by  VjOOQ IC 


Or.) 


MARQUAM  V.  ROSS. 


859 


would  seem,  therefore,  to  be  a  complete  deter- 
mination of  tbe  rights  of  the  parties,  and  a 
bar  to  subsequent  litigation  between  them 
upon  tbe  same  claim  or  demand.  Ilnckman 
V.  Union  Railway  Co.,  45  Or.  .578,  78  Pac.  748. 
On  account  of  the  importance  of  the  case, 
however,  the  amount  Involved,  and  the  zeal 
and  learning  exhibited  by  counsel  on  both 
sides,  we  have  examined  and  decided  the  case 
on  the  merits,  regardless  of  the  effect  of  the 
former  adjudication.  The  argument  has  tak- 
en a  wide  range,  but  the  consideration  of 
many  questions  which  have  been  ably  and  ex- 
haustively discussed  is  rendered  unnecessary 
by  the  view  we  have  taken  of  the  matter. 

The  principal,  and,  indeed,  the  controlling, 
question  Is  whether  the  Title  Company,  at 
tbe  time  of  the  sale  under  the  decree  in  tbe 
foreclosure  suit  brought  by  the  Mortgage 
Company,  sustained  such  a  relation  to  the 
property  or  to  the  plaintiff  that  It  was  dis- 
qualified under  the  law  from  purchasing  for 
its  own  benefit.  The  contention  of  the  plain- 
tiff upon  this  point  Involves  substantially  two 
propositions:  (1)  That  under  the  contracts 
between  him  and  the  Title  Company  tbe  lat- 
ter became  a  trustee  of  the  title  to  the  prop- 
erty in  question,  and  that,  such  relation  not 
having  been  terminated  at  tbe  time  of  tbe 
sale,  it  was  disqualified  to  bid  or  to  purchase 
such  property  on  Its  own  account ;  (2)  that,  If 
the  trust  had  terminated  and  the  trust  rela- 
tion ended,  the  Title  Company  had  been  guilty 
of  breaches  of  duty  during  its  existence, 
designed  to  and  which  did  bring  about  the 
foreclosure  and  sale,  which  made  It  a  trustee 
ex  maleflclo.  The  court  below  held  upon  the 
testimony  that  the  Title  Company  had  in 
every  respect  been  faithful  to  its  duty,  and 
guilty  of  no  breaches  of  trust,  but,  as  a  mat- 
ter of  law,  it  was  di-squalified  to  purchase, 
because  of  tlie  relationship  existing  between 
it  and  tbe  plaintiff  at  tbe  time  of  the  sale. 
It  Is  a  familiar  rule  of  law  tiiat  a  purchase 
by  a  trustee  or  person  occupying  a  fiduciary 
l>osit!on,  in  contravention  or  violation  of  his 
duties,  is  in  equity  made  for  tim  benefit  of 
the  cestui  que  trust  at  bis  election,  regard- 
less of  the  amount  paid,  or  whether  there 
was  actual  fraud  or  not.  In  such  a  case  tbe 
court  will  not  try  the  question  of  the  bona 
fides  of  the  purchaser  or  the  adequacy  of  the 
consideration.  The  fiduciary  character  of 
the  purchaser,  when  tbe  circumstances  are 
such  that  to  allow  him  to  purchase  for  him- 
self would  temi)t  him  to  act  for  the  protection 
of  his  own  interest  and  the  consequent  In- 
Jury  of  those  whom,  as  trustee,  be  is  l)ound 
to  prote<-t  and  8er%'e,  will  be  sufficient.  It  Is 
enough  that  there  Is  a  conflict  between  duty 
and  self-interest.  The  law  will  not  allow  the 
matter  of  self-gain  to  stand  as  a  temptation 
to  misconduct  In  tbe  discharge  of  the  duty 
growing  out  of  the  fiduciary  relation.  A 
trustee  will  not  be  permitted  to  subject  bim- 
seif  to  the  temptation  which  arises  out  of  the 
conflict  Iwtween  the  Interest  of  a  purchaser 
and  bis  duty  as  a  trustee.    28  Am.  &  Eng. 


Enc.  r>aw  (2d  Ed.)  1016;  4  Kent.  Coihm.  •438; 
1  Story,  Eq.  (13th  Ed.)  8  322;  1  Perry,  Trusts 
(.'rth  Ed.)  i  203 ;  Davoue  v.  Fanning,  2  Johns. 
Ch.  252. 

A  trustee  with  a  power  of  sale  cannot 
therefore  purchase  at  bis  own  sale.  Neither 
can  a  trustee  whose  duty  it  is  to  convert  tbe 
trust  property  Into  money  for  tbe  benefit  of 
bis  principal  or  his  creditors  purchase  at  a 
sale  made  by  himself  or  by  his  direction,  or, 
under  many  aathorities,  upon  a  Judgment 
or  decree  based  upon  a  paramount  title  or 
adverse  proceeding.  Van  Epps  v.  Van  Epps, 
9  Paige,  237 ;  Jewett  v.  Miller,  10  N.  T.  402, 
405,  65  Am.  Dec.  751;  Davoue  v.  Fanning, 
supra;  Downs  v.  Rlckards,  4  Del.  Cb.  416; 
Lewis  V.  Welch,  47  Minn.  193,  48  N.  W.  608, 
49  N.  W.  665;  Carson  ▼.  Marshall,  37  N.  J. 
Eq.  213;  Hamilton  v.  Dooly,  15  Utah,  280, 
49  Pac.  769;  Mlchoud  t.  Olrod,  4  How.  (U.  8.) 
503,  11  L.  Ed.  1076.  Upon  this  latter  point 
there  Is  a  sharp  conflict  In  tbe  decisions 
(Earl  V.  Halsey,  14  N.  J.  Eq.  832;  Chorpen- 
ning's  Appeal,  82  Pa.  815,  72  Am.  Dec.  789; 
Anderson  v.  Butler,  81  8.  C.  183,  9  8.  E.  797, 
5  L.  R  A.  166;  Allen  v.  Gillette,  127  U.  8.  589. 
696,  8  8up.  Ct.  1331,  32  L.  Ed.  271 ;  FIsk  v. 
Sarber,  6  Watts  &  S.  18),  but  It  Is  unneces- 
sary at  this  time  for  us  to  examine  the  ad- 
Judged  cases,  or  attempt  to  deduce  any  gen- 
eral rule  from  them,  if,  indeed.  It  is  possible 
to  do  so.  It  will  probably  be  found  on  In- 
vestigation that  the  decision  In  each  case  de- 
pends upon  the  application  of  the  general 
rule  of  disqualification  to  the  particular  facts, 
and  that,  where  there  was  a  conflict  between 
duty  and  self-interest,  the  purchase  was  held 
voidable,  regardless  of  the  manner  in  which 
or  by  whom  the  sale  was  made,  and,  where 
there  was  no  such  conflict.  It  was  upheld. 

The  decision  of  the  case  In  hand  depends 
upon  the  construction  of  tbe  contract  be- 
tween the  plaintiff  and  tbe  Title  Company, 
and  the  relation  which  the  parties  sustained 
to  each  other  by  reason  thereof.  When  we 
have  arrived  at  this  determination,  the  way 
is  clear.  If  it  was  such  that  there  was  a  con- 
flict between  duty  to  the  plaintiff  and  self-ln 
terest  of  the  Title  Company  at  tbe  time  of  the 
sale  under  the  foreclosure  decree,  the  plain- 
tiff must  prevail;  otherwise,  his  suit  falls 
on  this  branch  of  the  case.  In  construing  a 
contract  the  object  Is,  of  course,  to  ascertain 
the  intention  of  the  parties,  from  the  lan- 
guage used.  In  the  light  of  the  surrounding 
circumstances.  Recurring,  then,  briefly,  to 
some  of  the  facts,  for  the  purpose  of  showing 
tbe  condition  of  things  prior  to  and  at  the 
time  of  the  execution  of  the  deed  from  plain- 
tiff to  tbe  Title  Company  and  the  making 
of  the  so-called  trust  agreement,  so  as  to 
enable  us  to  understand  better  their  object. 
It  appears  that  at  the  Inception  of  tbe  negotia- 
tions the  parties  were  dealing  with  each  oth- 
er at  arm's  length.  There  was  no  relation 
of  trust  or  confidence  between  them.  The 
plaintiff  was  the  owner  of  valuable  prop- 
erty.   which   was  ^eartl^^  ^li,m,j^  ^^d 
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about  to  be  sold  to  satisfy  the  Hens  against 
It  He  had  made  repeated  efforts,  without 
success,  to  procure  money  with  which  to 
meet  his  obligations.  Under  these  circum- 
stances be  applied  to  Mr.  Ross,  the  manager 
of  the  Title  Company,  whose  assistance  be 
invoked  in  extricating  his  property  from  the 
embarrassment  which  threatened  it;  a  part 
of  the  company's  business  being  to  procure 
loans  for  other  parties.  Ross  undertoolc  to 
furnish  the  desired  aid  through  the  Mort- 
gage Company,  his  correspondent  in  New 
York,  and  after  much  negotiation  finally  suc- 
ceeded Ip  procuring  a  loan  of  $300,000  from 
it  This  sum  was  not  sufficient  to  satisfy 
tbe  demands  against  the  plaintiff  and  his 
property.  Ross  accordingly  agreed,  at  the 
plaintiff's  request  and  on  behalf  of  the  Title 
Company,  to  make  certain  adTances,  amount- 
ing to  about  $18,000,  to  meet  this  deficiency. 
To  secure  the  payment  of  the  loan  and  the 
advances  made  and  to  be  made  by  the  Title 
Company  was  the  primary  object  and  pur- 
pose of  the  several  instruments.  To  accom- 
plish this,  plaintiff  gave  a  mortgage  to  the 
Mortgage  Company  direct,  and  made  and  de- 
livered a  deed,  absolute  in  form,  to  the  Title 
Company  and  the  so-called  trust  agreement 
for  the  purpose  of  Impounding  the  rents  and 
revenues  from  the  mortgaged  property. 
These  several  instruments  were  entered  Into 
contemporaneously,  and  as  a  part  of  the 
same  transaction.  Their  sole  object  and  pur- 
pose was  to  secure  the  payment  of  the  money 
borrowed  from  the  Mortgage  Company,  and 
that  which  was  advanced  and  to  be  advanced 
by  the  Title  Company,  the  payment  of  the 
cost  of  maintaining  and  operating  the  proper- 
ty, tbe  agreed  compensation  for  the  services 
of  the  Title  Company  in  its  management 
and  control,  the  taxes  thereon,  and  certain 
indebtedness  to  Ellis  and  the  Portland  Na- 
tional Bank.  That  such  was  the  purpose  of 
the  transaction  Is  apparent  from  the  lan- 
guage of  the  agreement,  providing  for  the  re- 
conveyance of  the  property  to  the  plaintiff 
upon  the  payment  of  the  indebtedness,  and 
from  the  relation  of  the  parties.  They  were 
dealing  with  each  other  as  borrower  and 
lender,  not  as  trustee  and  cestui  que  trust 
The  desire  of  the  plaintiff  was  to  secure 
funds  with  which  to  pay  and  discharge  the 
Incumbrances  against  his  property,  in  order 
to  prevent  a  forced  sale  thereof.  Tbe  ot>- 
Ject  of  the  Title  Company  was  to  obtain  se- 
curity for  the  money  loaned  by  the  Mort- 
gage Company,  and  for  such  as  might  be  ad- 
vanced by  It.  The  fact  that  one  of  the  In- 
struments that  was  given  to  accomplish  this 
purpose  Is  In  form  an  absolute  deed,  and  the 
other  is  denominated  a  "trust  agreement," 
does  not  change  their  legal  effect  A  deed  or 
agreement  of  trust  Intended  as  security  for 
a  debt,  performs  the  office  of  a  mortgage, 
and  is  in  effect  nothing  more  than  a  mort- 
gage. The  fact  that  it  is  absolute  in  form 
does  not  change  Its  character  from  a  security 
to  an  absolute  conveyance.    When  It  appears 


that  tbe  instrument  Is  Intended  as  security 
for  tbe  payment  of  money,  It  will  be  treated 
and  deemed  In  equity  as  a  mortgage,  what- 
ever its  form.  This  rule  has  been  so  often 
announced  and  enforced  by  this  court  that 
a  mere  citation  of  tbe  authorities  will  suf- 
fice. Hurford  v.  Hamed,  6  Or.  302;  Stephens 
V.  Allen,  11  Or.  188,  3  Pac.  168;  Thompson 
V.  Marshall,  21  Or.  171,  27  Pac.  957;  Adair 
V.  Adair,  22  Or.  115,  132,  29  Pac.  193;  Marx 
V.  La  Rocque,  2T  Or.  45,  39  Pac.  401;  Securi- 
ty Trust  Co.  V.  Loewenberg,  38  Or.  159,  62 
Pac.  647.  The  agreement  and  deed  were 
executed  contemporaneously,  as  a  part  of  the 
same  transaction,  and  are  in  legal  effect  but 
one  instrument  The  declaration  that  the 
conveyance  was  made  "in  secret  trust,"  to 
collect  the  rents  and  profits  for  the  purj'ose 
of  paying  the  cost  of  operating  and  maintain- 
ing the  property  and  certain  specified  indebt- 
edness of  the  plaintiff,  and  the  provision  for 
a  reconveyance  upon  the  performance  of  the 
conditions  Imiwsed,  show  that  the  deed  was 
not  intended  as  an  absolute  and  Indefeasible 
conveyance.  By  an  absolute  deed  of  trust 
the  grantor  parts  with  the  title,  which  vests 
in  the  grantee  unconditionally  for  the  pur- 
poses of  the  trust,  with  no  right  of  recon- 
veyance to  the  grantor  (Ladd  v.  Johnson,  32 
Or.  195,  49  Pac.  756);  but  a  deed  of  trust 
designed  as  security  for  money,  creates  a 
mere  lien,  and  is  in  legal  effect  a  mortgage. 
Thompson  v.  Marshall,  supra. 

It  seems  to  us,  therefore,  that  the  Title 
Company's  relation  to  the  property,  under 
tbe  law  and  the  facts,  was  that  of  a  mort- 
gagee In  possession,  with  certain  added  du- 
ties and  obligations,  arising  out  of  a  special 
contract  rather  than  as  a  trustee  of  the  title; 
and  such  was  In  effect  tbe  holding  of  this 
court  in  the  former  case.  United  States 
Mortgage  Co.  v.  Marquam,  41  Or.  391,  69  Pac. 
37,  41.  And  a  mortgagee  in  possession  is  not 
such  a  trustee  as  will  prevent  him  from  pur- 
chasing the  mortgaged  property  at  a  public 
sale.  Ten  Eyck  v.  Craig,  62  N.  T.  406.  If, 
however,  it  be  deemed,  as  held  in  Title  Guar- 
antee &  Trust  Co.  T.  Northern  Counties  Ins. 
Trust  (C.  C.)  73  Fed.  931,  that  the  title  pass- 
ed by  the  deed  from  the  plaintiff  to  the  Title 
Company,  as  against  strangers,  the  rights 
of  the  Title  Company  in  the  property  and 
of  the  parties  as  between  themselves  were 
fixed  and  defined  by  the  so-called  trust  agree- 
ment The  case  stands  exactly  as  if  such 
trust  agreement  had  been  embodied  in  and 
made  a  part  of  the  deed  of  conveyance.  Un- 
less, therefore,  it  imposed  duties  ui>on  the 
Title  Company  which  were  in  conflict  with 
Its  right  to  protect  its  own  lien  for  advances 
made  and  to  be  made  by  purchasing  at  the 
foreclosure  sale,  its  title  must  be  upheld. 

Now,  when  we  turn  to  this  agreement,  we 
find  that  It  did  not  vest  the  Title  Company 
with  power  of  sale  of  the  mortgaged  prop- 
erty, nor  did  it  require  It  to  convert  the 
property  Into  money,  or  authoriise  or  empow- 
er It  to  do  so.    It  did  not  purport  to  aiffect 
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ttie  title  In  any  way,  bnt  only  the  possession 
and  the  right  to  the  income.  After  reciting 
tbe  mortgage  to  secure  the  payment  of  $300,- 
000  to  the  Mortgage  Company,  the  conrey- 
ance  of  the  mortgaged  property  to  the  Title 
Company,  "in  consideration  of  securing  the 
loan  •  •  •  in  secret  trust  for  the  pur- 
poses hereinafter  set  out,"  stipulating  the 
compensation  to  be  paid  the  Title  Company 
for  its  services  In  the  matter  of  the  control 
and  management  of  the  property  and  the 
collection  and  disbursement  of  the  rents  and 
profits,  the  agreement  of  the  Title  Company 
to  advance  sufflelent  funds  which,  with  the 
$300,000  borrowed  from  the  Mortgage  Com- 
pany, would  pay  and  discharge  certain  spec- 
cifled  indebtednesses  of  the  {riaintitt,  for 
which  plaintiff  and  wife  agreed  to  "execute 
their  Joint  promiesory  notes,  payable  to 
the  order  of  said  the  Title  Guarantee  4  Trust 
Company  for  each  sum  so  advanced,  said 
notes  to  be  payable  on  or  l)efore  two  years 
after  the  respective  dates  thereof,  unless 
such  dates  of  maturity  shall  fall  on  a  day 
subsequMit  to  the  maturity  of  said  $300,000 
mortgage  to  the  United  States  Mortgage 
Company,  in  which  case  said  notes  shall 
be  BO  drawn  so  as  to  fall  due  at  the  same 
time  with  said  mortgage  or  before  the  same 
becomes  due,"  the  agreement  provides  that 
"it  is  hereby  further  understood  and  agreec" 
by  the  parties  hereto  that  the  uses  and  pur- 
poses for  which  said  trust  estate  shall  be 
held  are  as  follows" :  The  four  lots  in  block 
120,  "as  collateral  security,"  the  control  and 
management  thereof  to  be  in  the  plaintiff, 
and  the  rents  and  profits  to  go  to  him.  The 
remainder  of  the  property  "to  carry  out  the 
purposes  of  this  agreement,  and  to  collect 
the  rents  and  proflts  arising  from  said  prop- 
erty, for  the  following  purposes:  ♦  •  • 
First,  to  pay  the  expenses  and  charges  for 
operating  said  trust  property,  *  «  •  pay 
for  necessary  repairs  on  said  premises,  and 
for  services  in  collecting  rents,  and  to  pay 
the  interest  on  said  loan  of  $300,000  to  said 
United  States  Mortgage  Company,  and  all 
taxes  and  other  public  charges  on  said  prop- 
erty and  on  the  said  Indebtedness.  Second, 
to  pay  all  amounts  advanced  and  to  be  ad- 
vanced by"  the  Title  Company,  "with  In- 
terest •  •  •  Third,  to  pay  pro  rata  the 
indebtedness  of"  the  plaintiff  "to  said  George 
B.  Ellis,"  and  the  "Portland  National  Bank. 

•  ♦  ♦  Fourth,  to  pay"  the  Title  Company 
for  its  services  in  executing  the  said  trust; 
and,    "Fifth,    after   said   loan   of   $300,000 

♦  •  •  shall  be  paid  off,  and  all  the  re- 
quirements of  said  trust  satisfied  and  com- 
plied with,  to  reconvey  all  of  said  property," 
etc.,  to  the  plaintiff. 

It  will  thus  be  seen  that  the  trust  created 
by  the  agreement  was  confined  to  the  mere 
possession  of  the  property,  and  was  limited 
to  Its  management  for  the  purpose  of  collect- 
ing and  disposing  of  the  rents  and  proflts 
for  certain  specified  objects.  It  was  simply 
a  part  of  the  scheme  for  securing  the  pay- 


ment of  the  loan  from  the  Mortgage  Com- 
pany, the  advances  made  and  to  he  made  by 
the  Title  Company,  and  other  specified  In- 
debtedness of  the  plalntur,  by  impounding 
the  rents  and  proflts  of  the  property  as  ad- 
ditional security  therefor.  It  and  the  deed 
were  int^ided  to  serve  a  double  purpose — to 
furnish  security  by  a  lien  upon  the  property 
for  the  money  advanced  by  the  Title  Com- 
pany and  the  indebtedness  to  Ellis  and  the 
bank,  and  to  provide  a  means  of  paying  in- 
terest, taxes,  repairs,  etc.,  out  of  the  rents, 
issues,  and  profits,  and,  if  not  sufficient,  tb«i 
out  of  the  proceeds  of  the  property  itself. 
The  first  purpose  was  provided  for  by  the 
deed,  and  the  latter  by  the  agreement. 
There  being  no  power  or  authority  vested  in 
the  Title  Company  to  sell,  convey,  or  dispose 
of  the  corpus,  there  was  no  means  provided 
by  which,  it  could  make  the  amount  of  its 
Hen  for  advances,  if  the  rents,  Issues,  and 
proflts  were  not  suflBicient  for  that  purpose, 
except  to  fall  back  upon  the  agreement  itself, 
or  the  security  afforded  by  the  deed  for  the 
payment  of  such  advances  and  Indebtedness, 
and  this  could  only  be  worked  out  by  fore- 
closure in  equity,  as  would  be  the  case  if 
the  transaction  were  a  mortgage  proper. 
The  trust  being  thus  confined  to  the  control 
and  management  of  the  property  and  the  col- 
lection of  the  rents  and  profits  thereof,  for 
the  purpose  of  paying  and  discharging  cer- 
tain liens  and  incumbrances,  it  is  manifest 
that  the  trust  relation  was  terminated  and 
ended  by  the  decree  In  the  foreclosure  suit 
brought  by  the  Mortgage  Company  to  fore- 
close its  mortgage ;  and  such  Is  the  construc- 
tion given  to  the  contract  by  this  court  in 
United  States  Mortgage  Co.  v.  Marqoam,  41 
Or.  301,  403,  69  Pac.  37,  41.  The  court  at 
that  time  had  the  contract  before  it,  and  its 
construction  was  a  material  question  for  con- 
sideration and  decision,  because  It  involved 
the  right  of  the  Title  Company  to  appear  and 
answer  in  such  suit — a  point  stoutly  contest- 
ed by  the  present  plaintiff.  In  discussing 
this  question  Mr.  Justice  Wolverton,  speak- 
ing for  the  court,  says:  "The  trust  agree- 
ment, as  shown  by  its  terms  and  conditions, 
was  entered  into  to  enable  the  Title  Com- 
pany to  manage  the  property,  and  from  the 
rents  and  profits  arising  therefrom  to  dis- 
charge the  expenses  of  management  and  In- 
terest charges  on  the  mortgage,  so  far  as 
they  were  sufficient,  and,  if  there  was  a  sur- 
plus, to  apply  It  pro  rata  to  certain  speci- 
fied indebtedness  of  Marquam  and  wife,  and 
after  these  to  apply  it  on  the  principal  sum 
for  which  the  mortgage  was  given.  The 
life  of  the  trust  was  made  dependent  upon 
the  existence  of  the  mortgage,  and  the  Title 
Company  was  given  a  lien  for  advances 
made  in  pursuance  of  the  stipulations  con- 
tained in  the  trust  agreement,  so  that  a  fore- 
closure of  the  mortgage  would  necessarily 
put  an  end  to  the  trust  relations.  Regard- 
less of  any  stipulations  of  the  parties,  such 
foreclosiure  would  deprive  the  trustee  of  the 
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subject  of  the  trust  to  operate  upon,  and 
the  agreement  would  henceforth  become  In- 
operative. It  was  therefore  Incumbent  upon 
the  Title  Company,  when  made  a  party  to 
answer,  setting  up  Its  duties  and  obligations 
In  the  premises,  as  well  as  Its  rights  and  in- 
terest in  the  property;  and,  having  a  lien, 
whether  it  comes  by  a  trust  agreement,  tech- 
nically speaking,  or  an  Instrument  more 
properly  denominated  a  mortgage,  it  has  as 
good  a  right  to  have  It  foreclosed  as  if  It 
were  plaintiff  in  the  suit" 

This  is  a  clear  and  succinct  statement  of 
the  effect  of  the  so-called  trust  agreement 
and  the  relation  of  the  parties  arising  there- 
from. It  created  a  trust,  conditioned  on  the 
life  of  the  mortgage.  The  purpose  was  to 
provide  a  fund  for  the  payment  of  operating 
expenses,  repairs,  Interest  charges,  etc.,  in 
order  that  a  foreclosure  might  be  averted. 
When  default  occurred  and  the  mortgage 
was  foreclosed,  the  trust  agreement  no  long- 
er served  the  purpose  of  its  creation,  and 
the  trust  was  necessarily  at  an  end.  The 
agreement  was  dependent  for  its  vitality  up- 
on the  existence  of  the  Hens  on  the  property, 
and  necessarily  terminated,  and  the  powers 
and  duties  of  the  trustees  ceased,  when  the 
liens  were  merged  in  the  decree  in  the  fore- 
closure suit.  The  rights  of  all  the  parties, 
including  that  of  the  Title  Company,  were 
litigated  in  such  suit  and  merged  in  the  de- 
cree, and  thereafter  had  to  be  worked  out 
through  it.  As  a  party  to  the  foreclosure 
suit,  the  Title  Company  had  a  right  to  and 
did  set  up  its  lien,  and  obtained  a  decree 
ordering  the  sale  of  the  property  pledged  as 
security  therefor.  Such  foreclosure  neces- 
sarily put  an  end  to  its  custody  and  control 
of  the  property  for  the  purposes  stated  in 
the  so-called  trust  agreement,  and  thereby 
extinguished  the  trust  relation  as  such.  It 
could  no  longer  collect  aniK  disburse  the  rents 
and  profits,  or  manage  and  control  the  prop- 
erty for  the  purpose  specified.  It  was  there- 
fore deprived  of  its  duties  as  trustee,  and  of 
the  control  and  custody  of  the  subject-matter 
of  the  trust,  at  the  time  of  the  sale,  and  had 
a  right  to  bid  In  the  property  to  protect  its 
lien  the  same  as  any  other  lien  creditor. 
O'Keiley  v.  Bevington,  155  Mass.  72,  29  N.  B. 
54;  Preston  v.  Loughran,  58  Hun,  210,  12 
N.  Y.  Supp.  313;  Felton  v.  La  Breton.  92 
Cal.  457.  401,  28  Pac.  490;  Anderson  v.  But- 
ler, 31  S.  C.  183,  9  S.  E.  797,  5  L.  R.  A.  160; 
Boyer  v.  East.  101  N.  Y.  580,  56  N.  E.  114, 
76  Am.  St.  Rep.  290. 

The  rule  Invoked  by  plaintiff,  which  disqual- 
ifies a  trustee  from  purchasing  the  trust  prop- 
erty because  inconsistent  with  his  duties,  can 
have  no  application  to  the  Title  Company, 
under  the  facts  and  the  law  of  this  case. 
"Jealous  as  courts  of  equity  are  in  watching 
over  the  conduct  of  a  trustee  in  connection 
with  the  object  of  his  trust,"  says  the  Su- 
preme Court  of  Illinois,  "he  is  only  forbidden 
by  them  from  dealing  with  the  trust  property 
for  his  own  benefit  so  long  as  the  trust  con- 


tinues. The  moment  It  ceases  he  occupies 
precisely  the  same  relation  towards  it  that 
strangers  to  the  trust  do,  and.  acting  in  good 
faith,  he  may  then  become  Its  owner,  by  pur- 
chase or  otherwise."  Munn  v.  Surges,  70  III. 
604,  611.  And,  as  said  by  the  Supreme  Court 
of  Kentucky,  In  Waring's  Executor  v.  War- 
ing, 10  B.  Mon.  331:  "When,  therefore,  the 
powers  of  the  trustee  ceased  by  the  limitation 
contained  In  the  trust  itself,  be  bad  no  longer 
any  right  to  retain  the  trust  estate  in  his 
bands;  and  having  died  without  having  trans- 
ferred it  to  the  beneficiary,  or  made  any 
disposition  of  it  for  her  use  and  benefit,  the 
court  below  very  properly  decreed  Its  pay- 
ment by  the  executors  out  of  the  estate  in 
their  hands."  The  duties  of  the  Title  Com- 
pany were  brought  to  an  end  by  the  decree 
In  the  foreclosure  suit.  It  was  thereby  re- 
lieved of  any  disability  it  may  previously 
have  been  under  because  of  the  trust  ag;ree- 
ment,  and  enabled  to  purchase  the  property 
on  its  own  account  and  for  its  own  l>enefit 
Ball  V.  Carew,  13  Pick.  28;  Shakeley  r.  Tay- 
lor, 1  Bond,  142,  Fed.  Cas.  No.  12,698;  Robert- 
son V.  Chapman,  152  U.  S.  673,  14  Sup.  Ct 
741.  38  L.  Ed.  592.  It  bad  a  right  to  and  did 
foreclose  its  lien  In  such  suit,  and  this  carried 
with  it  the  right  to  protect  Itself  by  bidding 
at  the  sale  under  such  decree,  unless  the  suit 
was  due  to  Its  wrongful  acts.  New  Memphis 
Gaslight  Co.  Cases,  105  Tenn.  268,  60  S. 
W.  206,  80  Am.  St.  Rep.  880;  Twin  Lick  Oil 
Co.  V.  Marbury,  91  U.  S.  587,  23  L.  Ed.  328; 
Preston  v.  Loughran,  58  Hun,  210,  12  N.  Y. 
Supp.  318. 

In  this  connection  let  us  apply  the  test 
that  the  trustee  shall  not  be  permitted  to  deal 
with  the  corpus  for  his  individual  benefit  or 
protection,  where  self-interest  will  conflict 
with  the  duty  he  owes  to  the  cestui  que  trust, 
and  thus  determine  whether  the  Title  Com- 
pany has  violated  the  rule.  Its  duty  was  to 
collect  and  apply  the  rents,  issues,  and  profits 
arising  during  the  life  of  the  agreement ;  that 
is,  so  long  as  the  trust  relations,  if  they  may 
be  so  called,  continued.  When  these  rela- 
tions ceased  or  were  brought  to  an  end,  there 
was  nothing  left  under  the  agreement  for  it 
to  do,  no  duty  pending  or  owing  to  the  plaln- 
tlfr.  Was  It  bound  thenceforth  to  fold  Its 
Iiands  and  watch  the  disintegration  of  the 
property  upon  which  it  had  a  lien,  wholly 
jTowerless  to  protect  itself  from  loss  by  in- 
terposing Its  bid?  It  had  an  interest  in  the 
property  to  subserve,  and  why  could  it  not 
protect  that  Interest  by  taking  over  the  prop- 
erty? Its  stipulated  duty  had  been  fully 
performed.  The  foreclosure  of  the  para- 
mount Hen  had  rendered  It  iwwerless  to  do 
more.  This  very  contingency  was  within  the 
contemplation  of  the  parties  when  the  agree- 
ment was  entered  into,  so  that,  the  duty 
having  come  to  an  end  under  the  very  terms 
and  spirit  of  the  agreement,  there  could  be  no 
further  Impediment  in  the  way  of  the  Title 
Company  protecting  itself.  Marquam  had 
been  served  as  fully  by  the  Title  Company  as 
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be  had  stipulated  for  under  the  agreement, 
and,  to  require  more,  the  duty  must  be  found 
to  rest  elsewhere  than  upon  the  contractual 
relations  of  the  i)artles.  But,  the  Title  Com- 
pany having  discliarged  Its,  duty  to  the  plain- 
tiff, there  was  nothing  left  to  conflict  with 
self-interest,  and,  having  an  interest  In  the 
property  to  subserve.  It  could  properly  bid 
for  the  prote<'tion  of  that  Interest.  We  are 
unable  to  find  any  duty  resting  elsewhere, 
under  any  principle  of  equity  with  which 
we  are  familiar,  requiring  more  of  the  Title 
Company  than  It  was  bound  to  perform  by 
the  terms  of  its  agreement  When  such  duty 
ended  without  Its  fault  or  connivance  by  the 
foreclosure  under  the  paramount  Hen,  then 
was  It  free  to  act  as  any  other  creditor  In  the 
protection  of  Its  Interest.  This  must  be  so, 
upon  the  plainest  principles  of  equity  and 
fair  dealing.  No  authorities  have  been  pre- 
sented that  in  any  way  militate  against  this 
conclusion,  nor  have  we  been  able  to  find  any; 
while,  on  the  other  hand,  it  finds  ample  sup- 
port in  the  cases  above  cited.  If  there  had 
been  a  redemption  by  Marquam,  and  an  ac- 
counting by  the  Title  Company  had  been  re- 
quired, it  would  have  been  by  reason  of  the 
law  regulating  redemptions,  and  not  by  vir- 
tue of  any  subsisting  contractual  relations 
between  the  parties. 

The  remaining  question  Is  one  of  fact.  It 
is  asserted  that  the  conduct  of  the  Title  Com- 
pany in  the  matter  of  the  execution  of  the 
trust  and  the  proceedings  for  the  foreclosure 
of  the  mortgage  and  the  execution  sale  there- 
under were  such  as  to  make  it  a  trustee  of 
the  title  for  the  plaintiff  ex  maleficlo.  This 
position  involves  three  substantial  conten- 
tions: First,  that  It  was  the  duty  of  the 
Title  Company  to  advance  whatever  money 
might  be  necessary,  In  addition  to  the  income 
from  the  property,  to  pay  the  taxes  and  in- 
terest on  the  mortgage;  second,  that  It  did 
not  apply  the  whole  of  the  net  income  to  the 
payment  of  such  interest  and  taxes,  but 
wrongfully  diverted  a  large  amount  thereof 
to  the  payment  of  Itself  for  services  rendered 
and  interest  on  money  advanced  by  it, 
and  thereby  suffered  a  default  In  the  Interest 
payments,  In  consequence  of  which  the  mort- 
gagee declared  the  entire  loan,  both  princi- 
pal and  Interest,  due  14  days  before  maturity, 
and  commenced  the  foreclosure  suit;  and, 
third,  that  it  Induced  and  brought  about  the 
foreclosure  suit  for  the  purpose  of  acquiring 
the  title  to  the  property. 

The  question  as  to  whether  the  Title  Com- 
pany was  guilty  of  breaches  of  Its  duty  prior 
to  the  foreclosure  suit  was  tried  out  In  the 
former  litigation  between  the  parties,  and 
it  was  there  held  that  the  Title  Company 
did  not  agree  to  advance  money  necessary  to 
pay  the  interest  on  the  mortgage  and  taxes, 
and  that  it  had  "not  collected  from  said 
real  property,  held  by  It  under  said  trust 
agreement,  funds  sufficient,  when  applied  as 
stipulated  by  said  agreement,  to  pay  any  part 
of  the  interest  notes  in  the  complaint  men- 


I  tioned,  maturing  on  the  1.3th  day  of  Febru- 
I  ary,  the  13th  day  of  May,  the  13th  day  of  Au- 
gust, or  the  13th  day  of  Xoveiuber,  1900,  nor 
had  It  misapplied  or  converted  the  same,"  but 
"had  conducted  and  managed  said  trust  care- 
fully and  honestly,  and  had  punctiliously  ac- 
counted for  all  sums  collected  and  received  by 
virtue  thereof";  Unitetl  States  Mortgage  Co.  v. 
Marquam,  41  Or.  403,  (St  Pac.  37.  41.  It  would 
seem,  therefore,  that  all  such  questions  are 
concluded  by  the  former  litigation.  But,  how- 
ever that  may  be,  we  have  examined  the  pres- 
ent record  with  care,  and  are  unable  to  find 
anything  to  substantiate  tlie  charges  made. 
The  claim  that  the  Title  Company  agreed  to 
make  advances  to  meet  the  Interest  payments 
on  the  mortgage  and  taxes  is  not  home  out  by 
the  testimony,  and  is  contrary  to  the  terms 
of  the  written  agreement  between  the  partie-s. 
The  charge  that  the  default  In  the  pay- 
ment of  the  Interest  on  the  mortgage  and  the 
consequent  foret-iosure  thereof  were  due  to 
the  failure  of  the  Title  Company  to  apply 
the  net  Income  from  the  property  to  the  pay- 
ment of  the  interest  as  It  matured  Is  com- 
pletely refuted  by  the  fact  that  It  appears 
from  the  tabulated  statement  of  the  Income 
and  the  disbursements  therefrom,  appearing 
in  the  brief  of  counsel  for  respondent,  that 
if  the  Title  Company  had  applied  the  entire 
gross  income  from  the  property  during  the 
life  of  the  mortgage,  less  the  necessary  op- 
erating and  miscellaneous  expenses,  it  would 
not  have  kept  the  Interest  paid.  Indeed, 
there  would  have  been  an  actual  deficiency 
at  the  maturity  of  every  one  of  the  interest 
notes,  except  four.  From  the  time  the  Title 
Company  assumed  control  of  the  property 
until  the  maturity  of  the  first  Interest  note, 
the  gross  receipts  were  ?8,809.ir>.  oi)erating 
and  miscellaneous  expenses,  $4,.3.").'>.78,  leav- 
ing a  net  balance  of  $4.4.53.37,  while  the  In- 
tere.st  note  was  for  $,"),2.')0;  so  there  would 
have  been  a  deficiency  of  $790.(B.  At  the 
maturity  of  the  second  interest  note,  on  a 
like  basis,  the  deficiency  was  $644.20,  and  at 
the  date  of  the  third  $1,122.21.  At  the  ma- 
turity of  the  fourth  Interest  note  there  was 
a  8un)lus  of  $1,676.80,  but  this  was  not  suffici- 
ent to  make  up  for  the  previous  deficiencies. 
Thus  we  might  go  through  the  entire  time 
covered  by  the  life  of  the  mortgage,  with 
similar  results.  This  calculation  includes, 
among  the  receipts  In  January,  1899,  an  Item 
for  $5,000,  deijoslted  with  the  Title  Company 
by  the  lessee  of  the  Marquam  theater  as  se- 
curity for  the  performance  of  its  contract, 
and  for  which  plaintiff  was  not  entitled  to 
credit;  and  it  does  not  include  the  3  per  cent, 
commission  to  the  Title  Company  for  serv- 
ices in  collecting  the  rents,  etc.,  which  it 
was  clearly  entitled  under  the  contract  to 
deduct  from  the  income  before  applying  it 
to  the  payment  of  Interest.  So  there  is  no 
foundation  for  the  claim  made  by  the  plain- 
tiff. In  addition  to  this  the  application  of 
the  Income  was  made  by  the  Title  Company, 
from  time  to  time,  with  bis  full  knowledge 
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and  acquiescence.  Itemized  statements  of  the 
receipts  and  disbursements  were  rendered  to 
him  quarterly,  from  the  13th  of  February, 
1695,  to  the  13th  of  June,  1899.  In  several 
Instances  he  gave  his  note  for  the  balance 
shown  to  be  due  by  the  statements,  and  In 
others  retained  them  without  objection.  The 
parties  have  therefore  given  to  the  contract 
by  their  conduct  a  practical  construction, 
which,  even  If  doubtful,  the  piaintilF  la  not 
now  In  a  position  to  question. 

The  claim  that  the  foreclosure  suit  was 
commenced  by  the  Mortgage  Company,  at 
the  instigation  and  request  of  the  Title  Com- 
pany, with  the  design  of  securing  the  prop- 
erty, Is  contradicted  by  the  testimony  of  the 
oinoers  of  both  companies  and  the  circum- 
stances of  the  case.  On  the  contrary,  the  evi- 
dence shows  that  the  Title  Company  used 
every  reasonable  eftort  within  its  power, 
short  of  Increasing  its  own  Indebtedness 
against  the  plaintiff,  to  obviate  the  necessity 
of  a  foreclosure.  Mr.  Young,  the  president 
of  the  Mortgage  Company,  testified  that  he 
had  had  several  conversations  with  Mr.  Ross, 
tbe  manager  of  the  Title  Company,  in  which 
he  (Ross)  endeavored  to  obtain  a  reduction  of 
the  interest  on  the  loan,  or  some  adjustment 
which  would  avoid  a  foreclosure,  and  made 
Tarious  suggestions  looking  to  that  end;  that 
at  Ross's  request  the  commencement  of  tbe 
suit  was  postponed  on  account  of  the  hopes 
held  out  that  the  plaintiff  would  be  able  to 
procure  a  new  loan,  and  the  foreclosure 
thereby  be  rendered  unnecessary;  that  prior 
to  eomniencing  the  suit  Ross  frequently  urged 
the  Mortgage  Company  to  refund  the  loan  at 
a  lower  rate  of  interest,  or  extend  the  time 
for  the  payment  thereof.  Mr.  Hurd,  the  as- 
sistant secretary  of  the  Mortgage  Com- 
pany, testified  substantially  the  same.  He 
says:  "I  recall  that  the  default  of  Mar- 
quam  in  the  payment  of  his  interest  was  fre- 
quently discussed  between  us,  and  Mr.  Ross 
made  various  suggestions  looking  to  the  ad- 
justment of  the  matter  in  such  a  way  as  to 
preclude  the  necessity  of  the  foreclosure  of 
our  mortgage.  Mr.  Ross  was  very  desirous 
to  avoid  a  foreclosure  of  the  mortgage,  and 
was  very  anxious  to  see  foreclosure  proceed- 
ings postponed  as  long  as  possible,  In  case  they 
should  become  necessary."  And,  again: 
"The  foreclosure  suit  was  deferred.  In  reli- 
ance on  a  etatenient  of  the  Title  Guarantee 
&  Trust  Company  that  the  rents  were  in- 
creasing, and  in  the  hope  that  funds  could  be 
secured  by  P.  A.  Marquam  for  the  replacing 
of  bis  loan,  thus  rendering  the  foreclosure  on 
our  part  unnecessary.  »  •  •  Mr.  Ross, 
on  different  occasions  prior  to  the  foreclo» 
sure,  took  up  with  me  tbe  question  of  extend- 
ing this  loan  at  a  lower  rate  of  Interest  for 
the  benefit  of  P.  A.  Marquam,  but  we  at  no 
time  felt  justified  in  acceding  to  his  request." 
Mr.  Ross  says  that  he  made  several  attempts 
to  refund  the  loan,  and  applied  to  life  in- 
surance companies,  trust  oompaniea,  and 
other  financial   institutions   for  money   for 


that  purpose,  but  was  unable  to  effect  his 
object. 

There  is  no  testimony  In  the  record  show- 
ing or  tending  to  show  that  the  Title  Com- 
pany was  anxious  or  solicitous  to  have  the 
mortgage  foreclosed.  Indeed,  tbe  action  and 
conduct  of  its  olBcers  Indicate  a  contrary 
purpose.  Tbe  plalntUT  was  Indebted  to  It 
in  the  sura  of  about  |40,000.  The  only  se- 
curity was  a  lien  upon  the  property,  subject 
to  a  prior  mortgage  of  $300,000  and  interest, 
due  the  Mortgage  Company.  The  Title  Com- 
pany knew  that,  if  this  mortgage  was  fore- 
closed, it  could  probably  protect  its  own  in- 
terest only  by  purchasing  at  the  foreclosure 
sale  and  taking  care  of  the  first  mortgage. 
This  was  a  condition  it  evidently  hoped  to 
avert,  and  for  that  purpose  its  manager 
seems  to  have  exercised  all  the  diligence 
within  his  power,  but  without  avail.  Much 
stress  Is  laid  upon  tbe  fact  that  after  tbe 
Mortgage  Company  had  determined  to  pro- 
ceed with  tbe  foreclosure  suit  Mr.  Rosa  was 
first  employed  as  its  attorney,  altboogb  be 
subsequently  retired,  and  the  suit  was  ac- 
tually brought  and  conducted  by  another. 
We  are  not  able  to  give  this  circumstance  the 
force  and  effect  claimed  for  it  by  tbe  plain- 
tiff. There  was  necessarily  no  conflict  In  the 
interests  of  the  Mortgage  Company  and  tbe 
Title  Company  in  the  foreclosure  proceedings. 
The  mortgage  was  admittedly  a  first  Hen 
upon  the  property,  and  It  was  therefore  but 
natural  for  the  Title  Company  to  endeavor 
to  make  the  expenses  of  the  foreclosure  as 
light  as  possible,  as  it  could  only  protect  it- 
self by  paying  or  taking  care  of  the  first 
lien  and  accruing  costs.  Nor  was  there 
any  fraud  in  the  agreement  made  by  it  with 
the  Mortgage  Company,  under  which  Ross 
purchased  at  the  sale  under  tbe  decree  of 
foreclosure,  concerning  the  manner  of  pay- 
ment of  the  amount  due  under  the  decree. 
That  was  a  matter  wholly  between  them, 
and  not  one  which  the  Title  Company  was 
bound  to  disclose  to  tbe  plaintiff.  Tbe  duties 
as  trustee  ceased  with  the  foreclosure,  and 
thereafter  it  stood  In  tbe  same  position  as 
any  other  junior  mortgagee  in  possession 
whose  mortgage  has  been  foreclosed,  and 
was  entitled  and  had  a  right  to  make  any 
satisfactory  arrangements  with  the  prior 
mortgagee  by  which  its  own  Interest  could  be 
subserved  and  protected. 

It  may  be  said  in  this  connection,  however, 
that  Marquam  was  advised  by  the  officers 
of  the  Title  Company  several  days  before  the 
sale  that  aiTangements  could  probably  be 
made  to  carry  a  purchaser  of  the  property  for 
$300,000,  and  that,  If  he  could  secure  some 
one  to  pay  the  balance,  they  would  co-operate 
with  him  to  the  fullest  extent,  If  desired.  In 
securing  a  loan  for  that  amount  from  tbe 
Mortgage  Company;  but  he  was  unwilling  or 
unable  to  do  so. 

Without    further   extending   this   opinion, 

it  Is  enough  to  say  that  after  a  careful  and 

exhaustive  examination  of  the  record  and 
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argnment  we  are  all  in  full  accord  with  tbe 
trial  Judge  as  to  the  facts,  but  are  unable 
to  afcree  with  him  in  his  construction  of  the 
contract  between  the  plaintiff  and  the  Title 
Company.  As  a  consequence,  the  decree  of 
the  court  below  must  be  reversed. 


STATE  V.  SMITH. 

(Supreme  Court  of  Oregon,  Dec.  4,  1905.    On 

Bebearing,  Jan.  30,  1906.) 

1.  Cbiminai.  Law — Change  of  Vence. 

Where  affidavits  presented  for  change  of 
venue  on  the  ground  of  prejudice  of  the  inhabit- 
ants of  the  county  against  accused  were  con- 
tradictory, and  there  was  no  difficulty  in  secur- 
ing a  jury,  a  conviction  would  not  be  reversed 
on  appeal  for  alleged  error  in  denying  such  ap- 
plication. 

2.  Pkbjuby — Evidence. 

Where,  in  an  action  for  injuries  alleged  to 
have  been  sustained  on  a  defective  city  side- 
walk, accused  testified  tliat  the  plaintiff  fell 
into  a  hole  in  the  sidewalk  at  night,  and  fractur- 
ed his  kneecap,  evidence  that  alx>ut  the  same 
time  such  injury  was  alleged  to  have  occurred 
tlie  plaintiff  m  such  action  and  accused  were  in 
two  other  cities,  and  claimed  that  the  same  in- 
jury occurred  on  their  defective  streets,  until  a 
physician  who  was  called  stated  that  the  in- 
Jury  was  of  long  standing,  when  the  plaintiff  ad- 
mitted the  same  in  accused's  presence,  was  ad- 
missible, as  showing  accused's  knowledge  of  the 
falsity  of  bis  evidence. 

3.  Same — Elementb  of  Offense. 

In  a  prosecution  for  perjury,  it  is  incum- 
bent on  the  state  to  show,  not  only  that  the  ac- 
cused made  the  alleged  false  statements,  but 
that  he  knew  them  to  be  false,  or  that  he  stated 
them  under  such  circumstances  that  knowledge 
of  the  falsity  would  be  imputed  to  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Perjury,  §g  55-61.] 

4.  Criminai.  Law — Evidence — Cubing  Ebkob. 

Where  a  letter  signed  with  defendant's  ini- 
tials was  taken  from  him  by  the  sheriff  while  he 
was  in  jail  awaiting  trial,  and  indicated  guilty 
knowledge,  error  of  the  court,  if  any,  in  admit- 
ting the  letter  in  evidence  without  proof  that  it 
was  written  by  defendant,  was  cured  by  defend- 
ant's subsequent  admission,  while  a  witness  in 
his  own  behalf,  that  be  wrote  the  letter. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  i  3139.] 

5.  Same — Instbuctions — Duty    of    Cocbt — 
Statutes. 

B.  &  C.  Comp.  8  139,  requiring  the  court, 
in  charging  the  jury,  to  state  all  matters  of  law 
which  the  court  thinks  necessary  for  their  in- 
formation in  giving  their  verdict,  does  not  make 
it  tlie  duty  of  the  court,  in  the  absence  of  a  re- 
quest, to  charge  on  all  collateral  matters. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Gent.  Dig.  Criminal  Law,  i  1800.] 

6.  Saue — Requests — ^Time. 

It  was  not  error  for  the  court  to  refuse  to 
give  a  spfclfic  instruction  with  reference  to  evi- 
dence of  the  character  of  accused,  where  the 
request  was  not  made  before  argument,  nor 
until  after  the  Jury  had  returned  for  further 
instructions  on  other  matters. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  i  2008.] 

7.  Same — Instructions  Covered  by  Ciiatioe. 

Where,  in  a  prosecution  for  perjury,  the 
court,  as  a  part  of  its  general  charge,  instruct- 
ed that  perjury  must  be  proved  by  the  testimony 
of  two  witnesses,  or  one  witness  and  corrobo- 
rating circumstances,  it  was  not  error  for  Hie 
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court  to  omtt  to  rechar^  such  rule  as  a  part 
of  an  additional  instruction,  given  at  the  Jury's 
request,  that  if  defendant  in  a  certain  action 
testified  that  the  plaintiff  was  in  bed  three 
months  and  testified  with  a  view  of  the  jury 
giving  damages,  knowing  it  to  be  false,  that 
would  be  perjury  for  which  he  could  he  convict- 
ed, though  every  other  statement  be  made  was 
true. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  i  2011.1 

On  Behearing. 

8.  Pebjubt — Evidence. 

Where,  in  a  prosecution  for  perjury,  in 
testifying  concerning  an  alleged  injury  to  L.  by 
a  defect  in  a  city  sidewalk,  H.  testified  that  L. 
pretended  to  be  lame,  in  making  a  claim  against 
another  city,  and  that  defendant  then  claimed 
to  have  been  with  L.  at  the  time  he  was  injured, 
and  was  to  be  a  witness  for  him  in  the  prosecu- 
tion of  such  claim;  the  relationship  existing 
between  defendant  and  L.  was  sufficiently  shown 
to  indicate  defendant's  knowledge  of  L's  physic- 
al condition,  and  the  character  of  the  business 
in  which  they  were  ei^aged. 

Appeal  from  Circuit  Court,  Clatsop  Coun- 
ty; Thomas  A.  HcBrlde,  Judge. 

Josiah  S.  Smith  was  convicted  of  perjury, 
and  he  appeals.    Affirmed. 

George  Noland  and  W.  J.  Donovan,  for  ap- 
pellant Harrison  Allen,  Dist  Atty.,  for  the 
State. 

BEAN,  J.  Tbe  defendant  was  convicted  of 
the  crime  of  i)erjury  for  testifying  falsely 
while  a  witness  for  the  plaintiff  in  an  action 
brought  by  one  Charles  K.  Lane,  under  the 
assumed  name  of  John  L.  Bock,  against  tbe 
city  of  Astoria,  to  recover  damages  for  an 
injury  alleged  to  have  been  received  by  him 
on  account  of  a  defective  street  The  case 
for  the  prosecution  tended  to  show  that  the 
defendant  and  Lane  were  friends  and  ac- 
quaintances residing  in  Contra  Costa  county, 
Cal.  I  that  Lane  was  and  bad  been  lame  for 
many  years  from  a  fractured  kneecap  which 
had  not  united ;  that  In  the  summer  of  1900 
he  and  the  defendant  came  north,  visiting 
Seattle,  Portland,  and  Astoria;  that  while 
in  Astoria  Lane  claimed  to  have  stepped  or 
fallen  through  a  hole  in  the  street,  fractur- 
ing his  kneecap,  and  subsequently,  in  Febru- 
ary, 1902,  under  tbe  name  of  John  L.  Bock, 
sued  the  city  to  recover  damages  therefor. 
The  defendant  was  a  witness  for  Lane  In 
such  action,  and  testified  on  the  trial  there- 
of that  bis  name  was  George  R.  Rogers,  and 
that  the  true  name  of  the  plaintiff  was  John 
L.  Bock;  that  on  the  21st  of  August  1900. 
while  he  and  the  plaintiff  and  one  Charles 
Smith  were  walking  along  Dnane  street, 
plaintiff  fell  or  slipped  into  a  hole  In  the 
planking  of  the  street,  which  he  could  not 
see  on  account  of  the  darkness,  and  sus- 
tained an  Injury  to  his  kneecap  and  leg ;  that 
Smith  and  the  witness  picked  him  up  and 
carried  him  to  bis  lodgings  and  called  a 
physician,  who  put  the  leg  up  In  a  plaster 
cast ;  that  be  was  taken  to  Portland  the  next 
day  and  from  there  to  Oakland,  Cal.;  that 
while  in  Portland  a  physician  was  called  and 

readjusted  the  bandages  on    , 
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ter  be  reached  Oakland  be  was  is  bed  for 
about  tbree  months  with  bis  leg  done  up  in 
plaster  of  parts ;  that  the  leg  was  seen  by 
the  witness  several  times ;  that  since  the 
plaster  cast  was  taken  off  Lane  had  not  been 
able  to  do  anything  on  account  of  the  Injiffy. 
The  state  was  also  permitted  to  prove  by  a 
witness  Harmon  that,  when  the  defendant 
and  Lane  were  In  Seattle,  Lane,  under  the 
assumed  name  of  Meyers,  pretended  to  have 
received  an  Injury  to  his  knee  through  a 
defect  in  the  street,  and  he  and  the  defend- 
ant made  a  claim  against  the  city  for  dam- 
ages on  account  thereof  and  employed  an 
attorney  to  prosecute  an  action  therefor,  and 
that  while  in  Portland,  about  the  same  time 
the  accident  was  alleged  to  have  occurred 
In  Astoria,  Dr.  Hockey  was  summoned  by 
defendant  to  attend  Lane,  who  pretended  to 
be  suffering  greatly  from  an  Injury  to  his 
knee  which  he  and  the  defendant  said  was 
received  on  one  of  the  streets  of  Portland. 
The  doctor,  however,  upon  an  examination, 
readily  discovered  that  the  injury  was  of 
long  standing,  and  Lane  so  admitted  to  him 
Jn  the  presence  of  the  defendant  The  rec- 
ord contains  several  assignments  of  error 
which  will  be  noticed  In  their  order. 

1.  The  motion  for  change  of  venue  was 
addressed  to  the  sound  discretion  of  the  trial 
court.  It  was  based  on  the  affidavit  of  the 
defendant's  counsel,  showing,  or  tending  to 
show,  that  considerable  prejudice  e.Klsted 
against  the  defendant  In  the  city  of  Astoria, 
and  that  there  had  been  much  comment  on 
the  case  In  the  local  papers.  The  counter- 
affidavits  on  behalf  of  the  state,  however, 
were  to  the  effect  that,  while  the  case  had 
been  frequently  discussed  by  the  public  and 
In  the  newspapers,  no  substantial  prejudice 
existed  against  the  defendant  and  he  could, 
in  the  opinion  of  the  affiants,  secure  a  fair 
and  impartial  trial  in  the  county.  After  the 
motion  was  overruled  the  trial  proceeded, 
and  there  seems  to  have  been  no  difficulty 
in  securing  a  Jury.  The  ruling  of  the  court 
in  denying  the  motion  for  change  of  venue 
will,  therefore,  not  be  disturbed.  State  v. 
Pomeroy,  30  Or.  17,  46  Pac.  707;  State  v. 
Humphreys,  43  Or.  44,  70  Pac.  824;  State  v. 
Armstrong.  43  Or.  207,  73  Pac.  1022. 

2.  Assignments  of  error  are  predicated  up- 
on the  overruling  of  defendant's  objections 
to  the  evidence  of  Mr.  Harmon  and  I>r. 
Itockey,  concerning  the  circumstances  and 
actions  of  the  defendant  and  Lane  while  in 
Seattle  and  Portland,  and  Lane's  condition 
and  defendant's  knowledge  thereof.  The  ob- 
jection urged  to  this  testimony  is  that  it 
tended  to  prove  the  commission  by  the  de- 
fendant of  crimes  other  than  the  one  charged 
In  the  indictment  But  it  is  not  open  to  the 
objection  suggested.  The  evidence  was  offer- 
ed and  admitted  as  tending  to  show  that  the 
testimony  given  by  the  defendant  on  the  trial 
of  the  action  of  Bock  v.  Astoria  was  not  only 
false,  but  was  known  to  him  at  the  time  to 
be  false.    Perjury  consists  In  the  wilUul  giv- 


ing, under  oath  ot  affirmation,  of  false  testi- 
mony, material  to  the  issue  or  point  of  In- 
quiry, before  a  court  or  tribunal  having  It^gal 
authority  to  inquire  into  the  cause  or  matter 
under  investigation,  and  in  a  prosecution 
therefor  it  is  incumbent  on  the  state  to  show 
that  the  accused  made  the  alleged  false  state- 
ments, knowing  them  to  be  false  or  under 
circumstances  from  which  such  knowledge 
may  be  imputed  to  him.  In  other  words, 
that  the  oath  was  willfully  and  corruptly 
false.  Hughes,  Crlm.  Proced.  S  1D82 ;  22  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  689.  For  this 
purpose  the  evidence  objected  to  w^as  clearly 
competent  It  tended  to  show  that  defend- 
ant knew  the  actual  condition  of  Lane's  knee, 
and  that  the  injury  was  not  caused  by  the 
accident  alleged  to  have  occurred  at  Astoria, 
and  his  testimony  to  that  effect  was  know- 
ingly false. 

3.  While  the  defendant  was  in  jail  awaiting 
trial  the  sheriff  took  from  him  a  letter  signed 
with  his  initinls,  "J.  S.  S.,"  and  which,  on  its 
face,  shows  that  it  bad  reference  to  the  crimi- 
nal charge  then  pending  against  him,  and  ad- 
vises the  person  for  whom  it  was  intended, 
but  not  named  therein,  to  "get  out  of  the 
way"  so  he  could  not  be  found  or  apprehend- 
ed by  the  prosecution.  The  letter  was  ad- 
mitted in  evidence  and  read  to  the  jury  with- 
out proof  that  it  was  written  by  the  defend- 
ant, and  it  is  Insisted  that  this  was  error. 
Whether  the  letter  was  in  defendant's  hand- 
writing or  not,  it  was  In  his  i)ossessIon,  bad 
reference  to  the  criminal  charge  then  pending 
against  him,  indicated  a  guilty  knowledge, 
and,  as  he  is  presumed  to  have  known  Its 
contents,  it  was  probably  competent  without 
proof  of  the  handwriting  to  go  to  the  Jury 
along  with  the  other  evidence  in  the  case,  for 
whatever  it  was  worth.  Lovelance  v.  State, 
12  Lea,  721.  But  however  that  may  be,  the 
error.  If  any,  was  cured  by  the  subsequent 
admission  of  the  defendant  while  on  the 
stand,  as  we  understand  his  testimony,  that 
the  letter  was  in  fact  written  by  him.  Rob- 
inson V.  Nevada  Bank,  81  Cal.  106,  22  Paa 
478;  People  v.  Goodwin,  132  Oal.  368,  64  Pac. 
561. 

4.  The  defendant  gave  some  evidence  of 
bis  previous  good  character.  In  its  charge 
to  the  jury  the  court  made  no  reference  to  the 
question  of  character,  and  no  exception  was 
taken  to  its  action  in  that  regard,  nor  was  it 
previously  requested  to  instruct  on  that  phase 
of  the  case.  After  the  Jury  had  been  delib- 
erating on  their  verdict  for  a  time  they  came 
Into  court  for  further  instructions  upon  an- 
other question,  and  while  there,  defendant's 
counsel  called  attention  to  the  failure  to  in- 
struct as  to  the  effect  of  previous  good  charac- 
ter, and  requested  an  instruction  upon  that 
subject.  The  court  refused  to  give  the  !» 
struction  as  asked,  or  any  Instruction  on  that 
point,  because  not  presented  or  requested  un- 
til after  the  Jury  had  retired  for  delibera- 
tion, in  violation  of  a  rule  of  court  that  re- 
quests for  instructions  should  be  submitted 
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before  the  argnment  of  a  case  Is  begun.  In 
cbarglng  the  jtiry,  the  court  Is  required  by 
statute  "to  state  to  them  all  matters  of  law 
which  it  thinks  necessary  for  their  informa- 
tion In  glTlDg  their  verdict"  B.  &  O.  Comp. 
i  139.  And,  in  doing  so,  it  may  be  its  duty 
to  give  general  instructions  covering  the  law 
of  tlie  case,  but  it  is  not  thereby  made  Its 
duty  to  instruct  the  Jury  on  its  own  motion 
on  all  collateral  matters.  If  counsel  desires 
instructions  upon  any  particular  point,  he 
most  request  it  at  a  seasonable  time,  and  he 
cannot  sit  by  while  the  Jury  is  being  charged, 
and  then  complain  because  some  particular 
instruction  was  not  given  or  point  covered. 
Page  T.  Flnley,  8  Or.  4S;  Kearney  t.  Snod- 
grass,  12  Or.  811,  7  Pac.  309;  State  t.  Foot 
Too,  24  Or.  61,  32  Pac.  1031,  83  Pac.  537; 
State  T.  Magers,  86  Or.  88,  61,  68  Pac.  892; 
Smltson  T.  Southern  Pacific  Company,  37  Or. 
74,  89,  60  Pac.  907.  And  a  request  for  an  In- 
stmction  comes  too  late  after  the  Jury  has 
retired  to  deliberate  upon  their  verdict, 
even  if  they  come  into  court  for  additional 
instruction  on  some  other  matter.  State  v. 
McNamara,  100  Ma  100,  107,  18  S.  W.  938; 
Williams  V.  Oommonwealth,  86  Va.  609,  8  S. 
B.  470;  Grubb  t.  State,  117  Ind.  277,  20  N.  B. 
267,  725. 

6.  It  was  not  error  In  charging  the  Jury 
when  tb^  came  in  for  further  instructions 
tbat,^  if  defendant  testified  on  the  trial  of  the 
action  of  Bock  t.  Astoria  that  the  plaintiff 
"was  in  bed  three  months,  and  testified  with 
a  view  of  the  Jtu?  giving  damages,  and  that 
be  knew  It  to  be  false,  that  would  be  perjury 
tor  which  he  could  be  convicted,  if  every 
other  statement  he  made  was  true,"  without 
including  therein  the  rule  that  perjury  must 
be  proven  by  the  testimony  of  two  witnesses 
or  one  witness  and  corroborating  circum- 
stances. That  matter  had  been  fully  covered 
In  the  general  charge,  and  It  was  not  jieces- 
sary  for  the  coort  to  repeat  what  It  had  al- 
ready said. 

It  follows  that  the  Judgment  must  be  af- 
firmed, and  It  is  so  ordered. 
On  Behearing. 

The  objections  to  the  admission  of  the 
testimony  of  Harmon  and  Rockey  were  ar- 
gued and  considered  together  and  as  a  con- 
sequence we  naturally  assumed  that  the  testi- 
mony was  substantially  the  same.  It  seems, 
however,  that  we  were  In  error  in  stating 
that  Harmon  testified  tliat  while  in  Seattle, 
Lane  claimed  to  have  received  an  Injury  to 
his  "knee  through  a  defect  in  the  street" 
Harmon's  testimony  was  that  In  1900,  he  had 
a  desk  in  the  office  of  John  B.  Hart,  a  lawyer 
In  Seattle,  and  sometimes  made  collections 
and  served  papers  for  Hart;  that  In  July  or 
August  of  that  year  the  defendant  and  Lane, 
who  then  assumed  the  name  of  Meyers,  came 
into  Hart's  office  with  one  Hughes,  who  was 
picking  up  damage  cases,  and  bringing  them 
to  Hart  to  try;  that  Hughes  said  to  Hart, 
"Here  is  the  man  Meyers  I  was  speaking  to 
jron  about  who  was  hurt,  and  here  la  tbs 


witness  Smith  r  that  Hart  said,  "All  right, 
boys,  come  in,"  and  they  stepped  inside  and 
stood  there  talking;  that  Laue  and  the  de- 
fendant came  Into  Hart's  office  later,  and  the 
witness  believed  they  made  a  contract  or 
drew  up  some  kind  of  an  agreement,  and  a 
dalm  or  complaint  was  prepared  and  the  wit- 
ness heard  the  parties  say  that  it  had  been 
filed;  that  Lane  walked  with  a  cane  at  the 
time  he  came  into  the  office;  and  that  tlie 
defendant  claimed  to  have  been  with  him  at 
the  time  he  was  hurt  Although  it  thus  ap- 
pears that  Harmon  did  not  testify  directly 
Lane's  injury  as  alleged  was  to  his  knee  or 
from  a  defect  in  the  street,  the  efCect  of  his 
testimony  was  that  Lane  pretended  to  be 
lame  and  from  a  hurt  or  injury  received  in 
Seattle,  for  which  he  was  making  a  claim 
against  the  dty,  and  that  the  defendant 
claimed  to  have  been  with  him  at  the  time 
he  was  injured,  and  was  to  be  a  witness  for 
him  in  the  prosecution  of  such  claim.  This 
was  sufficient  to  render  the  evidence  compe- 
tent as  tending  to  show  the  relationship  that 
existed  between  Lane  and  the  defendant  the 
letter's  knowledge  of  the  piiysical  condition 
of  the  former,  and  the  character  of  business 
in  which  they  were  engaged. 

The  record  in  relation  to  the  Identification 
of  the  letter  taken  by  the  sheriff  from  the  de- 
f«idant  while  in  Jail  is  somewhat  confusing, 
but  a  re-examination  confirms  us  in  tlie  con- 
clusion steted  in  the  former  opinion. 

Petition  denied. 

""""^  (47  Or.  271) 

GELDARD  v.  MARSHALL^* 
(Supreme  Court  of  Oregon.    Dec.  4,  1905.) 

1.  Mabteb  and  Sebvant— Injubus  to  Sebv- 
xiiT— Defective  Appliances. 

Where  an  employer  Intrusts  the  duty  of 
selecting  appliances  furnished  to  the  workmen, 
he  is  not  liable  for  injuries  to  a  servant  caused 
by  neglieence  of  fellow  servants  in  failing  to 
select  safe  appliances  for  use ;  but,  If  the  master 
performs  the  duty  of  selecting  such  appliances 
himself,  he  is  liable  for  the  exercise  of  reason- 
able care  in  making  the  selection  and  continuing 
the  use  of  the  appliances  selected. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  {}  173,  175, 
178,  302.f 

2.  Same— Question  fob  Jubt. 

In  an  action  for  injuries  to  a  servant  by  the 
breaking  of  rope  used  in  lowering  a  heavy  tim- 
ber, evidence  held  to  require  submission  to  the 
jury  of  the  question  whether  defendant,  who  was 
present  directing  the  work  himself,  selected  the 
rope  from  a  supply  furnished,  or  delegated  such 
selection  to  plaintiff's  fellow  servants. 

3.  Same— Custom— Evidence. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant by  the  breaking  of  a  rope  attached  to  ■ 
heavy  timber,  it  appeared  that  the  master  was 
present  at  the  time,  directing  the  work,  evidence 
of  a  custom  under  which  it  was  the  duty  of 
plaintiff's  fellow  servant  to  make  selections  from 
rope  furnished  by  the  master  for  use  as  needed 
and  to  call  attention  to  the  fitness  or  unBtness 
of  rope  provided  for  use  was  inadmissible. 

Appeal   from   Circnlt   Court,    MnltnomaJi 
County;  Arthur  L.  Prazer,  Judge. 
Action  by  Matthew  Qeldard  against  J.  L 

_  •JEKkMring  denied  AprU  1,  l«l«By  \jOOQlC 
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Marshall.    From  a  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Reversed. 

S.  B.  TJnthicum,  for  appellant  J.  O.  Bro- 
naugli,  for  respondent 

WOLVERTON,  C.  J.  Tills  Is  a  second  ap- 
peal by  plaintiff  In  this  action;  be  having 
failed  to  secure  a  verdict  and  Judgment  of 
which  he  complains.  The  facts  developed  at 
the  trial  are  substantially  the  same  as  those 
appearing  at  the  former  trial.  The  state* 
meut  thereof  as  formerly  made  (43  Or.  438, 
To  Pac.  330)  win  therefore  suffice  for  the 
present. 

Tlie  pivotal,  and,  as  we  have  concluded,  the 
vital,  qnestlon  impending,  arises  upon  the 
defendant's  attempt  to  establish  the  exist- 
ence of  an  alleged  custom  between  the  mas- 
ter and  his  workmen,  whereby,  the  master 
having  furnished  suitable  appliances,  the 
workmen  are  required  to  make  the  selections 
tiierefrom  for  present  use,  and  that  for 
making  improper  or  unflt  selections,  which 
conduce  to  an  Injury,  the  master  is  not  lia- 
ble. The  nature  of  the  alleged  custom  is 
Inferable  from  certain  questions  put  to  wit- 
nesses Griffith  and  Bridges,  and  also  from 
others  put  to  Iilurshall,  the  defendant  and 
bis  answers  thereto.  Griffith  was  asked: 
"What  would  be  the  custom  of  using  a  roi)e 
of  that  kind,  as  to  who  should  call  attention 
to  the  fact  as  to  whether  or  not  the  rope  was 
sufficient  to  stand  the  use?"  And  again: 
"What  would  be  the  custom  of  an  ordinarily 
prudent  man  engaged  in  that  business,  where 
a  supply  of  ropes  are  furnished  and  on 
hand  from  which  selections  could  be  made 
by  the  servants  in  charge,  in  using  a  rope  of 
that  kind,  as  to  who  should  call  attention  to 
the  fact  as  to  whether  or  not  the  rope  was 
sufficient  to  stand  the  use?"  Bridges  was 
asked:  "What  is  the  custom,  among  reason- 
ably prudent  men  engaged  In  your  business 
as  to  who  shall  look  out  for  the  ropes  when 
a  number  of  ropes  are  accessible?"  And 
Marshall:  "What  arrangements,  If  any,  were 
made  for  the  replacing  of  rope  which  be- 
came defective?"  to  which  he  answered: 
"There  was  plenty  there  to  pick  from.  It 
was  understood.  If  a  man  was  handling  the 
ropes,  the  man  looked  at  the  rope  he  was 
using,  and  if  there  was  anything  wrong  with 
ft — "  Here  was  an  Interruption,  and  later 
the  following  question  was  proiwunded: 
"What  is  the  general  custom,  in  work  of  that 
kind,  as  to  replacing  defective  ropes?"  To 
which  the  witness  answered,  over  objection: 
"In  this  city,  wherever  a  man  goes  to  work 
with  a  rope,  he  is  supposed  to  look  at  the 
ropes  and  pick  one  out  to  suit  himself,  If 
there  are  ropes  there,  and  If  there  Is  any 
thing  wrong  with  the  rope  he  leaves  it  and 
reports  It  to  the  party  that  supplies  the  ropes. 
If  there  Is  no  other  rope  there.  It  is  Just 
like  making  a  soaffold.  When  a  man  Is  put- 
ting up  a  scaffold,  one  man  for  another,  the 
man  going  out  on  the  scaffold  looks  to  see 
Whether  the  scaffold  Is  safe." 


An  analysis  of  these  questions  Indicates 
that  the  defendant  was  endeavoring  to  eetab- 
llsb  two  supposed  customs,  or,  rather,  per- 
haps, two  phases  of  one  castom;  one  being 
as  to  whose  duty  It  was,  as  between  master 
and  servant  to  call  attention  to  the  fitness 
or  unfitness  of  the  rope  for  the  use,  and  the 
other  as  to  whose  duty  it  was  to  make  se- 
lections from  rope  that  bad  been  provided  by 
the  master  for  use  as  needed.  But  did  the 
conditions  call  for  Inquiry  touching  any  cus- 
tom? Or,  rather,  was  It  not  a  mere  matter 
of  inquiry  respecting  the  primary  and  correl- 
ative duties  and  responsibilities  of  mast^ 
and  employ^,  to  be  ascertained  under  the 
conditions  and  circumstances  then  existing? 
There  was  evidence  tending  to  show  that 
the  defendant  was  present  with  the  workmen, 
and  was  himself  directing  the  w<wk,  and  that 
there  was  plenty  of  rope  provided  fr<»n 
which  to  make  selections  when  needed.  It 
does  not  appear,  howevM*,-  who  made  the 
selection  of  the  particular  rope  then  in  use, 
although  there  Is  evidence  from  which  It  is 
inferable  that  the  defendant  knew  or  ought 
to  hare  known  of  its  condition  at  the  time. 
Now,  the  simple  question  is,  did  the  responsi- 
bility of  the.  selection  and  continued  use  of 
this  rope  rest  with  the  defendant,  or  was  it 
a  duty  tliat  devolved  opcm  the  workmen? 
The  question  is,  under  the  evidence  as  we 
Tie;v  it  a  mixed  one  of  law  and  fact  It 
will  be  remembered  that  the  plaintiff  was  not 
using  the  rope  at  the  time  of  bis  injury,  but 
was  employed  In  another  service,  so  that  It 
becomes  the  measure  of  a  duty  of  a  co-em- 
ploy6  in  the  premises.  We  said  In  Robinson 
V.  Taku  Fishing  Co.,  42  Or.  537,  541,  71  Pac. 
790:  "When  the  selection  of  materials  or 
the  adaptation  or  construction  of  appliances 
to  suit  them  to  the  work  in  hand  is  audi 
as  Is  within  the  scope  of  the  employment,  and 
may  be  properly  left  to  the  workmen  In  their 
capacity  as  such,  and  is  so  left  to  them  by 
the  master,  he  Is  relieved  of  responsibility 
for  their  negligence,  and  whether  a  particu- 
lar case  falls  within  the  duty  of  the  master 
or  that  of  the  employ^  becomes  a  mixed  ques- 
tion of  law  and  fact  to  be  submitted  to  the 
Jury  as  to  the  fact  under  legal  rules,  Its  deter- 
mination depending  upon  the  facts  of  the  case." 
In  the  nature  of  things  there  are  certain 
duties  that  a  master  may  well  leave  to  the 
discretion  and  Judgment  of  his  employes, 
or  he  may  himself  act  In  the  discharge  of 
them.  If  he  does  the  latter,  he  Is  responsible 
for  his  negligence  committed  in  such  dis- 
charge. If,  however,  he  Intrusts  the  duty  to 
his  employes  and  they  act  negligently  in  the 
premises,  their  negligence  cannot  be  Imputed 
to  the  master,  and  thus  a  master  would  not 
rest  accountable  for  the  negligence  of  a 
fellow  servant. 

Thus,  in  Brady  t.  Noraross,  172  Mass.  331, 
52  N.  E.  528,  an  action  to  recover  damages 
for  an  injury  received  from  a  fall  occasioned 
by  the  giving  way  of  a  temporary  staging 
upon  which  plaintiff,  one  of,  the  workmen. 
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was  engaged  In  the  course  of  his  employ- 
ment, it  was  stated  as  a  rule  of  law  applic- 
able In  the  case  that,  "If  the  plalntifT's  em- 
ployers furnished  sufficient  quantities  of 
suitable  materials  for  staging,  employed  rolt- 
able  workmen,  and  did  not  themselves  under- 
take the  duty  of  furnishing  the  staging  as  a 
structure,  but  only  of  supplying  materials 
and  labor  by  which  it  might  be  built  and 
from  time  to  time  adapted  to  the  work,  and 
if  the  duty  of  furnishing  or  adapting  the 
staging  aa  an  appliance  for  use  In  the  woric 
of  finishing  the  room  was  Intrusted  to  or 
assumed  by  the  workmen  themeelveB,  within 
the  scope  of  their  employment,  the  employers 
are  not  answerable  to  the  plaintiff  for  bis 
Injury" ;  but  that,  "on  the  other  hand,  if  the 
staging  was  furnished  by  the  employers  as 
a  completed  structure,  or  If  they  themselves 
supervised  and  directed  its  construction,  or 
if,  relying  upon  its  construction  by  their 
workmen  for  themselves,  the  employers  neg- 
ligently failed  to  provide  suitable  and  suf- 
ficient materials,  or  negligently  hired  incom- 
petent workmen,  the  employers  might  be 
answerable  to  the  plaintiff."  Upon  the  sec- 
ond appeal  (174  Mass.  442,  449,  54  N.  E.  874), 
the  court  say:  "Without  reciting  the  evi- 
dence in  detail,  It  is  sufficient  to  say  that  the 
questions  whether  the  plaintiff  was  in  the 
exercise  of  due  care,  whether  there  was  neg- 
ligence in  the  care  of  the  staging,  whether 
that  negligence,  If  any,  was  attributable 
either  to  Douglas  or  to  Smith,  and  whether 
either  or  both  of  them  was  a  person  whose 
chief  duty  was  that  of  superintendence,  and 
to  whom  as  a  part  of  that  duty  the  care  of 
this  staging  was  intrusted  by  the  defendant 
seem  to  us  to  be  upon  the  evidence  questions 
of  fact  for  the  Jury,  and  not  of  law  for  the 
court."  So  it  is  if  a  person  is  employed  to 
do  a  piece  of  work  and  in  doing  it  Is  to 
furnish  his  own  appliances,  or  if  he  assumes 
to  select  and  adapt  the  necessary  appliances 
In  order  to  a  prosecution  of  the  work,  the 
employer  could  not  be  held  liable  for  his  acts 
of  negligence  in  that  regard.  The  duty 
would  constitute  a  part  of  his  engagement. 
Neither  could  a  fellow  servant  hold  the  em- 
ployer responsible  in  that  particular,  if  the 
workmen  themselves  were  competent  In  the 
service. 

A  pertinent  example  Is  instanced  in  Robin- 
son V.  Blake  Mfg.  Ca,  143  Mass.  528,  533,  10 
N.  E.  314,  which  supposes  that  the  work  to 
be  done  was  the  moving  of  a  heavy  sub- 
stance, requiring  the  use  of  a  simple  fulcrum 
and  lever,  and  the  employer's  foreman  in 
charge  of  the  work  should  be  left  to  provide 
tbem  at  the  place  where  the  work  was  to  be 
done,  and  he  should  take  a  common  stone  for 
the  fnlcrnm  and  a  scantling  or  a  rail  from 
a  neighboring  fence  for  the  lever,  and  the 
stone  should  roll  or  the  lever  break,  entail- 
ing Injury  to  a  workman,  and  from  which  it  is 
deduced  that  the  selection  of  the  materials 
and  appliances  was  a  part  of  the  work  to  be 
done  and  not  within  the  implied  duty  and 


undertaking  of  the  employer.  In  the  case 
alluded  to,  the  agent  of  the  defendant,  who 
employed  plaintiff  and  others  to  assist  him 
In  taking  out  an  old  condenser  and  putting 
In  a  new  one,  inquired  of  plaintiff  if  be  bad 
any  blocking,  to  which  be  replied  that  he  had, 
and  be  was  directed  to  get  it,  but  In  using  it 
it  proved  to  be  the  cause  of  the  accident 
complained  of;  and  it  was  held  that,  in 
view  of  the  circumstances  disclosed  and  the 
nature  of  the  work  to  be  done,  the  place  of 
Its  execution,  and  the  character  of  the  means 
and  appliances  required  to  aid  the  workmen, 
it  was  a  question  for  the  Jury  to  determine 
whether,  in  the  absence  of  any  express  con- 
tract upon  the  subject,  the  duty  according  to 
the  understanding  of  the  parties  rested  upon 
the  defendant  or  upon  those  who  should 
undertake  to  do  the  work. 

These  cases  are  illustrative  of  the  princi- 
ples which  we  are  impressed,  govern  in  the 
present  Instance,  and  we  will  cite  still  an- 
other :  Great  Northern  By.  Co.  v.  McLaugh- 
lin, 70  Fed.  6C0, 17  C.  C.  A.  330.  The  injury 
was  caused  by  a  steel  rail  falling  upon  plain- 
tiff while  he  was  engaged  with  others  In 
loading  it  upon  a  car.  One  Johnson,  who 
was  foreman  of  the  yard,  hired  and  dis- 
cuarged  the  workmen  and  directed  their 
work.  In  the  absence  of  plaintiff,  who  van 
directed  to  help  with  the  work,  the  foreman 
selected  some  skids  to  be  used  in  the  loading 
from  a  number  lying  in  the  yard.  The  work- 
men suggested  to  the  foreman  that  one  of 
them  was  too  ^ort,  and  was,  therefore,  tin- 
safe,  and  objected  to  its  use;  but  the  latter 
further  examined  It  and  directed  the  work- 
men to  proceed  with  its  use.  The  plaintiff, 
liaving  subsequently  returned  to  his  work, 
knowing  nothing  of  the  controversy  about 
the  skid  or  its  condition,  was  injured,  as 
above  indicated,  because  of  its  unsultable- 
ness;  and  It  was  held  that  whether  Johnson 
was  acting  as  a  vice  principal,  and  whether 
plaintiff  was  injured  through  the  negligence 
of  his  fellow  servants,  or  through  a  risk  as- 
sumed by  him,  or  through  the  negligence  of 
the  railway  company,  were  for  the  Jury.  In 
the  course  of  the  opinion  the  learned  Judge 
who  announced  it  assumed  that  the  duty  of 
selecting  and  placing  the  skids  might  with 
propriety  have  been  left  with  the  workmen. 
If  such  had  been  the  case  the  company  would 
not  have  been  liable  for  the  negligence  of  th« 
workmen  in  using  the  objectionable  skid.  In 
further  course  of  the  opinion  it  is  said: 
"The  controlling  question  often  turns  more 
upon  the  character  of  the  act  performed  than 
on  the  title  of  the  officer  or  agent  of  the 
master,  and  of  the  relations  of  the  workmen 
to  each  other.  When  Johnson's  attention 
was  called  by  the  workmen  to  the  fact  that 
the  skids  were  ctf  unequal  length  and  unsafe. 
It  was  his  duty,  in  relation  to  bis  position 
with  the  railway  company,  to  have  either 
procured  other  and  safe  skids,  or  directed 
the  workmen  to  do  so." 


From  these  authorities  it  was 
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to  determine,  under  the  testimony  of  the  caBe 
at  bar,  whether  the  defendant  was  directing 
the  work,  and  whether,  having  furnished  a 
quantity  of  rope,  If  such  was  the  case,  he 
hlmseif  assumed  the  duty  of  mailing  the 
selection  of  such  as  was  needed  In  the  work. 
If  he  did  these  things  and  was  careless,  or 
did  not  use  reasonable  caution  and  prudence 
In  making  the  selection,  he  would  be  liable; 
and,  further.  If  he  had  made  a  proper  se- 
lection, having  assumed  that  duty,  and  the 
rope  subsequently  became  unsafe  by  use,  and 
he  was  made  aware  of  the  condition,  or 
should  have  ascertained  or  known  of  it  by 
proper  precaution  and  foresight,  and  failed 
to  supply  another,  he  would  yet  be  respon- 
sible. But  if,  on  the  other  hand,  he  left  the 
selection  entirely  to  the  workmen,  and  they 
were  acting  in  the  discharge  of  that  duty, 
then  the  defendant  would  not  be  responsible 
for  their  negligent  act  In  that  particular, 
or  if  the  rope  became  defective  by  reason  of 
use,  and  the  defendant  was  not  aware  of  it, 
but  the  workmen  were,  and  continued  in  the 
use  of  it  without  making  another  selection, 
the  Jeopardy  would  have  been  theirs,  and  a 
fellow  servant  engaged  in  the  same  service, 
though  not  intrusted  with  making  the  selec- 
tion, would  have  the  same  responsibility. 
These  are  all  matters  for  the  Jury  under  the 
evidence.  Now,  what  room  was  there  for 
the  supposed  custom  or  customs  sought  to  be 
established?'  The  matters  sought  to  be  de- 
termined were  of  fact,  and  not  of  custom. 
It  was  inquired  what  would  be  the  custom 
BS  to  who  should  call  attention  to  the  fact 
as  to  whether  or  not  the  rope  was  sufficient 
to  stand  the  use.  The  inquiry  pertains  not 
to  a  custom.  If  a  workman  saw  that  the 
rope  or  an  appliance  in  use  was  defective 
or  unsafe,  it  was  his  duty,  not  suggested  by 
any  custom  or  usage,  but  for  self-protection, 
and  the  protection  of  his  colaborers,  to  call 
prompt  attention  to  the  fact  or  supply  the 
remedy,  If  within  his  authority;  otherwise, 
by  a  continuation  In  the  service  with  the 
defective  appliance,  he  assumed  the  risk  of 
accident.  It  Is  a  mere  question  of  duty, 
not  regulated  by  custom,  unless  you  raise 
custom  to  the  dignity  of  law,  and  then  the 
inquiry  would  be  as  to  the  rule  of  law,  which 
would  be  for  the  court  to  ascertain,  without 
inquiry  as  to  the  fact.  And,  again,  It  was 
inquired  what  would  be  the  custom  among 
reasonably  prudent  men  engaged  in  such 
business  as  to  who  should  look  out  for  the 
ropes  when  a  number  are  accessible.  From 
the  rules  of  law  governing  In  the  premises, 
as  we  have  heretofore  ascertained  them  to 
be,  it  Is  perfectly  apparent  that  this  matter 
of  Inquiry  was  not  of  a  custom,  but  of  a 
fact  If  the  employer  intrusted  the  duty 
of  selecting  the  ropes  from  a  supply  that  he 
had  furnished  to  the  workmen,  then  the  re- 
sponsibility of  selection  and  having  In  use 
a  safe  rope  would  rest  with  the  latter;  but 
if,  on  the  other  hand,  he  acted  In  the  dls* 
charge  of  that  duty,  and  was  present  to 


oversee  and  direct  the  work  and  to  observe 
and  determine  as  to  the  fitness  of  the  ap- 
pliances, then  the  resiwiisibllity  rested  with 
him  to  hare  In  use  a  suitable  and  safe  rope, 
and  nothing  coxild  relieve  him  therefrom, 
except  that  he  had  used  reasonable  prudence 
and  precaution  in  making  the  selection  and 
continuing  In  the  use  thereof.  Common 
prudence  Is  not  measured  by  custom  or  by 
rule,  but  by  the  exigencies  of  the  occasion, 
which  Is  solvable  by  the  facts  and  Is  for 
the  jury  to  determine.  The  effect  of  allow- 
ing the  alleged  custom  to  be  proven  was, 
therefore,  to  take  from  the  Jury  questions 
material  to  the  controversy,  namely,  wheth- 
er the  master  was  in  personal  charge  and 
hence  supervising  the  work,  or,  having  pro- 
vided suitable  appliances — that  is,  rope  suit- 
able and  safe  for  use — the  workmen  were 
left  to  make  the  selection  and  to  see  to  Its 
condition  while  In  use.  The  circuit  court 
was  in  error,  therefore.  In  admltUng  the 
proofs,  and  for  that  reason  alone  the  Judg- 
ment must  be  reversed,  and  the  cause  re- 
manded for  such  further  proceedings  as  may 
seem  appropriate,  not  inconsistent  with  this 
opinion. 

Other  questions  were  presented,  but  the 
conclusion  reached  renders  it  unnecessary 
that  we  should  consider  them  now. 

Reversed  and  remanded. 


OLIVER  V.  WRIGHT  et  al. 

(Supreme    Court   of    Oregon.    Dec.    4,    1905.) 

1.  HrSBAND    AND    WlFE — PrOPEKTT TENANCY 

BY  Entirety. 

A  conveyance  of  real  property  to  a  husband 
and  wife  creates  a  tenancy  by  the  entirety,  and 
upon  the  death  ot  either  spouse  the  sur^-ivor 
takes  the  whole  estate. 

[Ed.  Note.— For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Husband  and  Wife,  i  73.] 

2.  ATTACHMKNT    RlQETB      OF     GbEDITOB   

Meroer  in  Judgment. 

Where  a  judj^mcnt  quasi  in  rem  la  rendered 
asainst  attached  property,  directing  it  to  be 
sold  to  satisfy  the  debt  of  the  attaching  credit- 
or, the  right  which  the  latter  has  secured  by  the 
seizure  under  the  writ  of  attachment  becomes 
merged  in  the  lien  of  a  judgment. 

3.  SaME^ — JUDCMEJiT LlEN NaTCBE  AND  EX- 
TENT. 

A  judgment  for  plaintiff  in  attachment  pro- 
ceedings becomes,  when  docketed,  a  lien  upon 
all  the  real  proi)erty  of  the  judgment  debtor, 
but  does  not  establish  any  specific  intci-est  in 
his  land. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Cent.  Dig.  Attachment,  §8  749,  750.] 

4.  Transfer  of  Property  Subject  to  Lien — 
Execution  Sales. 

Where  all  the  land  subject  to  a  general 
judgment  lien  Is  conveyed  by  the  judgment  debt- 
or in  separate  tracts,  and  to  different  persons, 
the  judgment  creditor,  if  he  is  obliged  to  resort 
to  an  execution,  must  satisfy  his  judgment  by  a 
sale  of  the  land  conveyed  in  the  inverse  order 
of  its  alienation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  §  138G.] 

Appeal  from  Circuit  Court,  Union  County; 
Samuel  White,  Judgftgmzed  by  V^OOQIC 
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Suit  by  Turner  Olirer  against  Joseph 
Wright  and  others.  From  a  decree  of  dis- 
missal, plalDtlfF  appeals.    Reversed. 

This  Is  a  suit  to  enjoin  the  sale  of  certain 
real  property  on  execution.  The  facts  are 
that  the  defendant  Joseph  Wright,  as  plain- 
tltr,  commenced  an  action  April  4,  1892,  in 
the  circuit  court  for  Union  county  against 
Mary  A.  Boothe  and  Mary  C.  Walling  as  de- 
fendants, and,  having  sued  out  an  attach- 
meut,  he  caused  to  be  seized  all  tlie  interest 
of  either  of  such  defendants  in  or  to  block 
21  in  the  town  of  Union,  and  42  days  there- 
after he  secured  a  Judgment  against  them 
for  the  sum  of  $247,  with  interest  at  10  per 
cent,  per  annum,  f40  attorney's  fees,  and 
the  costs  and  disbursements,  and  an  order 
was  made  directing  that  the  real  property 
so  attached  be  sold  to  satisfy  the  judgment; 
a  proper  docket  entry  thereof  having  been 
made  on  the  day  the  judgment  was  given. 
At  that  time  Mary  A.  Boothe  and  her  hus- 
band, Lnke  J.  Boothe,  were  the  owners  In 
fee  of  an  undivided  seven-eighths  of  such 
block  21,  and  also  of  all  the  following  de- 
scribed premises :  Commencing  at  a  point 
60  feet  south  of  the  southwest  corner  of  block 
23  in  the  town  of  Union,  thence  south  200 
feet,  thence  east  210  feet  thence  north  200 
feet  and  thence  west  210  feet  to  the  place  of 
beginning;  the  latter  tract  being  known  as 
the  Nodine  block.  The  marital  relation  ex- 
isting between  Mr.  and  Mrs.  Boothe  continued 
until  November  4,  1892,  when  be  died  In 
that  county,  leaving  her  surviving.  Mrs. 
Bootlie,  in  consideration  of  $1,800,  executed 
to  the  plaintiff,  Turner  Oliver,  August  12, 
1893,  a  warranty  deed  for  the  undivided 
seven-eighths  interest  in  block  21  in  that 
town ;  and,  the  deed  having  been  duly  record- 
ed on  that  day,  he  hns  ever  since  been  in 
possession  of  the  premises,  claiming  to  be  the 
owner  thereof  in  fee.  Mrs.  Boothe,  on  No- 
vember 20,  1894,  for  the  expressed  considera- 
tion of  |1,  executed  a  bargain  and  sale  deed 
of  an  undivided  one-half  interest  in  the 
Nodine  block  to  B.  Bakin,  who  conveyed  to 
others  such  Interest  which  is  now  held  by 
the  defendants  H.  F.  Raymond  and  Aggie 
Paddock,  and  is  of  the  reasonable  value  of 
$1,000.  Mrs.  Boothe  thereafter  died  Intestate, 
leaving  certain  named  defendants  as  her 
heirs.  Wright  caused  to  be  Issued  June  15, 
1897,  a  special  execution,  directing  the  sale 
of  the  real  property  so  attached;  but  no 
levy  having  Ijeen  made,  the  writ  was  returned 
wholly  unsatisfied.  A  general  execution  was 
issued  on  this  judgment  May  8,  1899,  which 
was  returned  without  attempting  to  make 
any  levy  thereunder.  Another  general  execu- 
tion was  Issued  March  28,  1900,  pursuant  to 
which  certain  real  property  of  Mary  C.  Wall- 
ing that  had  not  been  attached  was  sold,  and 
the  sum  of  $200  was  credited  on  the  Judg- 
ment Wright  also  procured  another  spe- 
cial execution  June  23,  1904,  directing  the 
sale  of  the  real  property  so  attached  to  satis- 
fy the  remainder  due  on  the  judgment  obey- 


ing the  command  of  which  the  defendant^ 
C.  C.  Pennington,  as  sheriff,  levied  upon  plain- 
tiff's interest  in  such  block  21,  and  advertised 
the  premises  for  sale,  whereupon  this  suit 
was  instituted;  the  complaint  setting  out 
the  facts,  the  substance  of  which  is  herein- 
before stated,  and  averring  that,  In  conse- 
quence of  the  issuance  of  a  general  execu- 
tion and  of  the  sale  of  real  property  there- 
under that  had  not  been  attached,  AVright 
abandoned  any  lien  that  he  may  have  se- 
cured by  seizure  of  such  interest  In  block 
21,  under  the  writ  of  attachment  The  prayer 
for  relief  is  that  the  property  owned  by 
Mrs.  Boothe,  which  became  subject  to  the 
lien  of  Wright's  judgment  might  be  sold  on 
execution  in  the  inverse  order  of  its  aliena- 
tion, so  that  the  undivided  one-half  of  the 
Nodine  block,  inherited  by  the  defendants, 
her  heirs,  be  first  disposed  of,  and.  If  the 
sum  realized  therefrom  be  insufficient  to  sat- 
isfy the  judgment  that  resort  he  had  to 
the  remaining  half  of  that  block,  owned  by 
H.  F.  Raymond  and  Aggie  Paddock,  a  sale 
of  which  will  satisfy  any  remainder  that 
may  be  due.  The  defendants  Wright  and 
Pennington  filed  their  respective  answers, 
and,  the  averments  of  new  matter  therein 
having  been  put  in  issue  by  replies,  a  trial 
was  had,  resulting  in  a  decree  dismissing  the 
suit,  and  plaintiff  appeals. 

W.  M.  Ramsey,  for  appellant  T.  H.  Craw- 
ford, for  respondents. 

MOORE,  J.  (after  stating  the  facts).  The 
transcript  shows  that  Wm.  Wilson  and  others 
September  22,  1885,  by  a  warranty  deed,  con- 
veyed to  "Luke  J.  Boothe  and  Mary  Ann 
Boothe"  an  undivided  seven-eighths  Interest 
in  and  to  block  21  in  the  town  of  Union,  and 
that  Bertha  Nodine  and  her  husband,  April 
5,  1887,  by  a  similar  deed,  conveyed  to  "L. 
J.  Boothe,  Sr.,  and  Mary  A.  Boothe"  the 
Nodine  block,  particularly  describing  it 
These  grantees  are  not  named  In  either  deed 
as  husband  and  wife,  but  it  was  stipulated 
at  the  trial  in  the  lower  court  that  at  the 
times  such  conveyances  were  respectively 
made  they  sustained  that  relation,  which 
continued  until  November  4,  1892,  when  the 
husband  died,  leaving  Mrs.  Boothe  as  his 
survivor.  Whatever  the  rule  may  be  in  other 
jurisdictions  in  respect  to  a  deed  executed 
to  a  husband  and  wife  of  real  property.  It 
is  settled  in  this  state  that  such  a  conveyance 
creates  a  tenancy  by  the  entirety,  and  that 
upon  the  death  of  either  spouse  the  survivor 
takes  the  whole  estate.  Noblitt  v.  Beebe,  23 
Or.  4,  35  Pac.  248:  Howell  v.  Folsom,  38  Or. 
184.  63  Pac.  116,  84  Am.  St  Rep.  785;  Hayes 
V.  Horton  (Or.)  81  Pac.  386.  Therefore  on 
November  4,  1892,  when  the  marital  relation 
that  had  theretofore  existed  between  Luke 
J.  Boothe  and  Mary  A.  Boothe  was  severed 
by  his  death,  she,  eo  Instnnte,  as  his  survivor, 
became  the  owner  of,  and  was  vested  with, 
an  estate  in  fee  simple  of  the  real  property 
which  was  held  by  them  as  tenants  h^^<^ 
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entirety  at  his  death.  Whether  or  not  the  In* 
cboate  right  of  enrvlvorshlp  of  either  spouse, 
as  tenant  by  entirety  of  real  estate  consti- 
tutes "property,"  within  the  meaning  of  that 
word  as  used  In  the  statute  (B.  &  C.  Comp. 
§  296),  so  as  to  render  such  possible  Interest, 
before  It  accrues,  by  the  death  of  a  husband 
or  of  a  wife,  subject  to  seizure  by  writ  of 
attachment,  or  what  the  effect  may  be  of 
issuing  a  general  execution  upon  a  judgment 
directing  the  sale  of  attached  property,  we 
do  not  deem  necessary  to  a  decision  herein. 
The  property  of  a  defendant  in  an  action 
is  attached  as  security  for  the  satisfaction 
of  any  Judgment  that  may  be  recovered.  The 
purpose  of  such  ancillary  proceeding  is  to 
prevent  the  owner  from  Toluntarily  disposing 
of  or  incumbering  his  property,  and  to  pre- 
clude other  creditors  from  securing  prior 
liens  thereon,  and  when  a  judgment,  quasi 
In  rem,  is  rendered  against  such  property, 
directing  It  to  be  sold  to  satisfy  the  debt 
of  the  attaching  creditor,  the  letter's  quali- 
fied right,  secured  by  the  seizure  under  the 
writ  of  attachment,  becomes  merged  into 
the  lien  of  the  judgment 

In  the  case  at  bar  no  intervening  rights 
of  third  persons  have  accrued  subse<iueut  to 
the  attachment,  and  prior  to  the  entry  of 
Wright's  Judgment,  that  can  affect  any  of 
the  real  property,  the  title  to  which  became 
vested  In  Mrs.  Boothe,  so  as  to  demand  a 
levy  of  an  execution  upon  the  specific  prem- 
ises so  originally  seized,  In  order  to  protect 
his  rights.  The  docketing  of  this  Judgment 
became  a  Hen  upon  all  the  real  property,  the 
title  to  which  vested  in  Mrs.  Boothe  in 
severalty  upon  the  death  of  her  husband,  but 
such  judgment  did  not  establish  any  specific 
interest  In  her  land.  The  particular  source 
from  which  a  creditor  derives  the  money 
necessary  to  satisfy  his  Judgment  would 
ordinarily  appear  to  be  a  matter  of  indif- 
ference so  far  aa  he  is  concerned,  and,  as 
a  debtor  In  making  payment  to  a  person 
having  two  or  more  demands  against  him 
may  compel  the  crediting  of  the  money  ten- 
dered on  acount  of  a  designated  debt,  so, 
too,  a  judgment  debtor  who  conveys  In  sepa- 
rate tracts  to  difterent  persons  all  his  real 
property  that  is  subject  to  a  general  judg- 
ment lien  thereby  forces  his  creditor.  If  he  is 
obliged  to  resort  to  an  execution,  to  satisfy 
his  judgment  by  a  sale  of  the  real  proiierty 
so  conveyed  In  an  inverse  order  of  its  alien- 
ation. Knott  v.  Shaw,  5  Or.  482.  This  rule 
docs  not  contravene  the  doctrine  announced 
In  Dickson  v.  Back,  32  Or.  217,  51  Pac.  727, 
where  it  w^as  held  that  a  deed,  absolute  in 
form,  purporting  to  convey  real  property,  but 
Intended  by  the  parties  as  security  for  the 
payment  of  a  debt,  was  a  mortgage,  and  did 
not  transfer  the  title  to  the  premises,  but 
only  created  a  lien  thereon,  in  enforcing 
which  It  was  decreed  that  the  assets  should 
be  marshaled,  and  that  the  laud  should  be 
sold  upon  execution  Issued  on  a  judgment 


that  was  a  prior  Hen,  but  not  In  an  Inverse 
order  of  incumbrances.  The  decision  In  that 
case  proceeds  upon  the  theory  that,  as  Dick- 
son's mortgage  was  subordinate  to  the  lien 
of  the  judgment,  the  equities,  each  being  a 
lien,  were  equal,  and  hence  the  first  in  time 
should  prevail,  and  that,  if  the  plaintiff  in 
that  suit  desired  to  be  subrogated  to  the 
rights  of  the  judgment  creditor,  be  should 
pay  off  the  prior  lien.  In  the  case  at  bar 
it  will  be  remembered  that  plaiutifTs  in- 
terest and  title  to  the  real  property  in  ques- 
tion is  evidenced  by  Mrs.  Boothe's  deed,  and 
not  by  any  lien  upon  or  incumbrance  of  the 
land  wtiich  would  necessitate  a  marshaling 
of  the  assets. 

Believing  that  the  rules  of  equity,  aa 
adopted  In  tbis  state,  demand  tbat  the  real 
property  wblch  is  subject  to  the  lien  oC 
Wright's  judgment  should  be  sold  in  an  in- 
verse order  of  alienation,  the  decree  is  re- 
versed, and  one  will  be  entered  here  directing 
the  sale  upon  execution,  first,  of  the  premises 
of  which  Mrs.  Boothe  died  seised;  second, 
the  land  conveyed  to  R.  Bakln;  and,  third, 
if  necessary,  the  real  property  so  conveyed 
to  plaintiff. 


SEED  V.  JENNINGS  et  al. 
(Supreme  Court  of  Oregon.    Dec.  4,  1905.) 

1.  Trusts — Conveyance  of  Land — Evidence 
sofhcienct. " 

Evidence  held  to  show  that  a  deed  by  a 
father  to  his  minor  son  was  intended  aa  au 
absolute  conveyance,  and  not  aa  a  mere  convey- 
ance in  trust  for  the  father. 

2.  Descent    and    Distribution  —  Advance- 
ments— Conveyance  of  Propertt. 

A  voluntary  conveyance  of  property  by  a 
parent  to  a  childj  expressed  in  the  deed  as  made 
m  consideration  of  love  and  affection,  is  pre- 
sumed to  be  an  advancement,  and  title  passes 
to  tlie  son. 

[Ed.  Note. — For  cases  in  point,  see  voL  16, 
Cent.  Dig.  Descent  and  Distribution,  §  40'.] 

8.  Infants — Conveyances  bt  Infants — Dis- 

affikmance. 

Where  a  father  conveyed  property  to  his 
minor  son,  and  tlie  son  reeonveyed  the  same  dur- 
ing minority,  but  promptly  disa£Srmed  the  re- 
conveyance on  coming  of  age,  tlie  title  after  the 
disaffirmance  was  in  the  son. 

[Ed.  Note. — For  ca.seR  in  point,  see  vol.  27, 
Cent.  Dig.  Infants,  §§  54,  fi2.] 

4.  Fraudulent    Conveyances  —  Wno    are 
Creditors. 

One  having  a  right  cf  action  for  damages 
against  anotiier  for  tort  is  a  creditor  of  the 
wrongdoer,  within  the  meaning  of  B.  &  C. 
Comp.  §  OoOS  et  seq..  declaring  conveyances  of 
property  made  with  intent  to  hinder,  delay,  and 
defraud  creditors  void  as  to  such  creditors. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Fraudulent  Conveyances,  §  C41.] 

5.  Same — Right  of  Action — Essentiam. 

To  enable  a  creditor  to  maintain  a  suit 
to  set  aside  a  conveyance  by  his  debtor  as  fraud- 
ulent, he  most  show  an  unsatisfied  judgment  or 
an  attachment  upon  a  cause  of  action  existing 
at  the  time  of  the  conveyance,  or  on  a  cause  of 
action  arising  subsequent  thereto,  in  which 
latter  case  the  conveyance  must  be  shown  to 
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have  been  made  with  the  ezpreaa  mteiiti<m  of 
defrauding  subsequent  creditors. 

[E<d.  Note. — For  cases  in  point,  see  vol.  24, 
Gent.  Die.  Fraudulent  Conveyances,  {$  62&- 
634.] 

6.  Same — VoitTNTAKT  Convetamceb. 

A  voluntary  conveyance  of  property  is  con- 
structively void  as  to  existing  creditors  of  the 
grantor,  but  valid  as  to  subsequent  ones,  unless 
impeached  for  actual  fraud. 

[E!d.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  I>ig.  Frandnlent  Conveyances,  §{  188, 
189.] 

7.  Same — Existekcs  or  Cavse  of  Actios — 
Evidence. 

The  existence  of  a  cause  of  action  by  a 
creditor  against  his  debtor  at  the  time  of  a 
voluntary  conveyance  of  property  by  the  latter 
must  appear  from  the  record  in  the  action  in 
which  the  creditor  recovers  judgment  against 
the  debtor,  in  order  to  enable  the  former  to  set 
aside  the  judgment  for  fraud  against  him  aa 
an  existing  creditor, 
a  Same — Evuxencb  of  Featjd — Sufficiehcy. 

Evidence  of  improper  conduct  on  the  part 
of  the  grantor  in  a  voluntary  conveyance  to 
plaintiff,  committed  subsequent  to  such  convey- 
ance with  the  wife  of  defendant,  is  not  suffi- 
cient to  abow  that  the  conveyance  was  made 
for  the  purpose  of  hindering,  delaying,  or  de- 
franding  defendant  in  the  collection  of  any  judg- 
ment which  he  might  recover  against  the  gran- 
tor on  account  of  such  conduct,  in  the  abseaco 
of  evidence  that  the  grantor  anticipated  an  ac- 
tion by  defendant,  as  for  alienation  of  affec- 
tions, or  that  he  had  any  reason  for  putting  his 
property  out  of  his  hands  on  that  account. 

Appeal  from  Circuit  Court,  Multnomati 
County;  A.  F.  Sears,  Jr.,  Judge. 

Suit  by  John  6.  Seed  against  O.  O.  Jenn- 
ings and  others.  From  a  decree  for  defend- 
ants, plaintiff  appeals.    Reversed. 

This  is  a  suit  to  enjoin  the  sale  of  real 
property  in  Multnomah  county,  on  an  execu- 
tion Issued  on  a  Judgment  recovered  by  the 
defendant  Jennings  against  John  S.  Seed, 
the  father  of  the  plaintiff.  On  January  4, 
1901,  John  S.  Seed  was  the  owner  of  the  prop- 
erty in  controversy,  and  on  that  day  be  and 
bis  wife  conveyed  It  to  the  plaintiff,  their 
son,  then  at>out  18  years  of  age,  by  warranty 
deed  for  the  expressed  consideration  of 
"love  and  affection,  and  one  dollar,"  and  this 
deed  was  duly  recorded.  Thereafter,  and  on 
or  about  September  1st,  the  plaintiff  who 
was  about  to  go  to  Chicago  for  a  short  time, 
made  to  his  father  a  reconveyance  of  the 
property  with  the  knowledge  expressed  how- 
ever, of  all  the  parties  that  the  deed  could 
be  disaffirmed  by  him  on  becoming  of  age. 
This  deed  was  not  placed  on  record.  Seed 
remained  In  possession  of  the  property  with 
his  wife  and  son  until  about  the  year  1002, 
when  he  and  his  wife  separated,  since  which 
time  the  property  has  l>een  in  the  possession 
of  the  plaintiff.  On  July  10,  1904,  the  plain- 
tiff became  of  age  and  immediately  notified 
bis  father  that  he  disaffirmed  and  repudiated 
the  deed  previously  made  by  him  and  de- 
manded to  have  It  canceled.  On  June  11, 
19(H,  the  defendant  Jennings  commenced  aa 
action  at  law  against  John  S.  Seed  to  recover 
damages  for  alienating  the  affections  of  his 
wife,  which  It  was  alleged  occurred  within 


one  year  from  the  filing  of  the  complaint. 
Seed  made  default,  and  such  proceedings 
were  thereafter  had  in  the  action  that  on 
September  12,  1904,  Jennings  recovered  a 
judgment  against  bim  for  ^,000,  and  bis 
costs  and  disbursements.  An  execution  was 
issued  on  tbe  Judgment  and  the  property  lu 
question  seized  by  the  sheriff,  and  advertised 
for  sale  when  this  suit  was  commenced  by 
the  plaintiff  to  enjoin  the  sale,  on  tbe  ground 
that  the  property  belonged  to  him,  and  not  to 
Us  father.  Tbe  defenses  to  the  suit  are,  in 
substance:  (1)  That  the  transfer  of  the  prop- 
erty by  John  S.  Seed  to  tbe  plaintiff  was 
made  in  trust  for  the  grantor,  and  the  trust 
was  subsequently  executed  by  a  conveyance 
thereof  by  the  plaintiff;  (2)  that  at  the  time 
of  the  transfer.  Seed  was  liable  In  damages 
to  Jennings  for  alienating  tbe  affections  of 
his  wife;  and  such  transfer  being  voluntary, 
and  without  consideration,  was  void  as  to 
him.  The  defendants  bad  decree  in  the  court 
below,  and  plaintiff  appeals. 

J.  0.  Horeland,  for  appellant.  3.  O.  Bro- 
naugb,  for  appellees. 

BEAN,  J.  (after  stating  tbe  facts).  There 
is  no  evidence  to  support  the  claim  that  tbe 
deed  from  John  S.  Seed  to  the  plaintiff  was 
made  in  trust  for  tbe  grantor.  W.  A.  Cle- 
land,  who  drew  the  deed,  testified  that  Seed 
said  to  him  at  the  time  ttiat  bis  arrangement 
with  his  then  partner  was  not  satisfactory 
and  that  be  was  going  to  close  out  his  busi- 
ness, and  leave  the  coimtry,  and  desired  to 
deed  the  property  in  question  to  bis  son  jud 
another  tract  to  his  wlfe^  "so  they  would  be 
taken  care  of."  Mrs.  Seed  says  that  prior  to 
the  making  of  the  deed  Seed  had  often  talk- 
ed of  going  away,  and,  as  she  was  not  provid- 
ed for,  she  told  him  that  she  wanted  him  to 
give  her  one  of  the  houses,  and  he  said  that 
be  would  do  so,  and  would  deed  the  other  to 
the  plaintiff  "for  his  education."  This  Is  all 
the  testimony  in  the  record  as  to  the  purpose 
for  which  the  deed  was  made,  and  clearly 
shows  that  It  was  Intended  at  the  time  as  an 
absolute  conveyance  of  the  land  by  the  fatber 
to  his  son.  A  voluntary  conveyance  of  prop- 
erty by  a  parent  to  a  child  expressed  in  the 
deed  as  in  this  case  to  be  in  consideration 
of  love  and  affection  is  presiuued  to  be  an 
advancement  (1  Am.  &  Eng.  Enc.  Law  [2d 
Ed.]  7G5;  Iiott  y.  Kaiser,  61  Tex.  6Go)i  and 
this  presumption  applies  here  as  tliere  is  no 
evidence  to  rebut  It  The  title  of  the  proi)- 
erty,  therefore,  passed  from  John  S.  Seed  to 
the  plaintiff,  and  as  the  attempted  reconvey- 
ance thereof  by  the  plaintiff,  made  in  Septem- 
ber,  1901,  was  promptly  disaffirmed  by  him 
on  coming  of  age,  the  title  is  now  in  bim. 
Tucker  v.  iloreland,  10  PeL  58,  9  L.  Ed.  »45j 
Craig  V.  Van  Bebber,  100  Mo.  584,  13  S.  W. 
90C  18  Am.  St.  Rep.  CC2,  and  note;  Scranton 
T.  Stewart,  52  Ind.  68;  Long  v.  Williams,  74 
Ind.  115;  Green  t.  Oreen.  69  N.  Y.  553,  25 
Am.  Kep.  233. 

But  it  is  urged  that,  lii  any  evfnj 
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Bad  a  cause  of  action  against  Seed  at  the 
time  the  deed  was  made  for  alienating  the 
affections  of  his  wife,  and  was  therefore  In 
legal  contemplation  a  creditor  of  Seed,  imd 
lis  to  litm  the  deed  Is  void,  because  made 
voluntarily,  and  without  consideration. 
Whatever  the  rule  may  be  In  other  jurisdic- 
tions, it  Is  the  doctrine  here  that  one  hav- 
ing a  right  of  action  for  damages  against 
another  for  tort  Is  a  creditor  of  the  wrong- 
doer within  tile  meaning  of  section  5508  et 
seq.,  B.  &  C.  Comp.,  declaring  conveyances 
of  i>roperty  made  with  Intent  to  hinder, 
delay,  and  defraud  creditors,  void  as  to  such 
creditors.  Barrett  v.  Barrett,  5  Or.  411; 
Phllbrlrk  v.  O'Connor,  15  Or.  15,  13  Pac.  612, 
3  Am.  St.  Rep.  139;  OooIIdge  &  McClaine  v. 
Heneky  and  Forward,  11  Or.  327,  8  Pac.  281; 
Hunsinger  v.  Hofer,  110  Ind.  300, 14  N.  E.  403; 
Farnsworth  v.  Bell,  5  Sneed,  532,  footnote. 
To  enable  a  creditor  herein  to  maintain  a 
suit  to  set  aside  a  conveyance  by  the  debtor 
as  fraudulent  and  void,' he  must  show  an  un- 
satisfied judgment  or  an  attachment  upon  a 
cause  of  action  existing  at  the  time  of  the 
conveyance  (Dawson  v.  Sims,  14  Or.  561, 
13  Pac.  500;  Oark  v.  Anthony,  81  Ark.  546); 
or  on  a  cause  of  action  arising  subsequent 
thereto,  and  that  In  the  latter  event  the 
conveyance  was  made  with  the  express  In- 
tention of  defrauding  subsequent  creditors 
(Crawford  v.  Beard,  12  Or.  447,  8  Pac.  537; 
Bennett  v.  Mlnott,  28  Or.  330,  39  Pac.  997, 
44  Pac.  288;  Morton  v.  Denham,  39  Or.  227, 
64  Pac.  384).  A  voluntary  conveyance  of 
property  is  constructively  void  as  to  exist- 
ing creditors  (Elfelt  v.  Hinch,  5  Or.  235; 
Davis  V.  Davis,  20  Or.  78,  25  Pac.  140;  Flynn 
v.  Balsley.  35  Or.  208,  57  Pac.  008,  45  L.  R. 
A.  645,  76  Am.  St.  Rep.  495),  but  valid  as  to 
subsequent  ones,  unless  impeached  for  actual 
fraud  (14  Am.  &  Eng.  Enc.  Law  I2d  Ed.] 
.'WO;  Hngerman  v.  Buchanan,  45  N.  J.  Eq. 
292,  17  Atl.  940,  14  Am.  St.  Rep.  732).  Now, 
in  this  case  the  cause  of  action  upon  which 
Jennings  recovered  judgment  against  Seed, 
as  shown  by  the  record  in  such  action,  did 
not  exist  at  the  time  of  the  conveyance  by 
Seed  to  his  son,  nor  for  some  time  thereafter. 
The  record  consists  alone  of  the  complaint, 
the  order  of  default,  and  the  judgment.  The 
complaint  was  filed  July  11, 1904,  and  chaises 
an  overt  act,  committed  on  July  8th,  previous, 
and  that  prior  to  the  filing  of  the  complaint, 
and  "particularly  within  the  last  y«»r,"  Seed 
bad  Insinuated  himself  Into  the  favor  and 
good  graces  of  Jennings'  wife,  alienating  her 
affections;  but  there  is  no  charge  that  this 
wrongdoing  commenced  prior  to  the  date  of 
the  conveyance  In  question. 

To  avoid  a  voluntary  deed  because  fraudu- 
lent as  to  existing  creditors,  the  cause  of 
action  must  exist  at  the  time  the  conveyance 
is  made,  and  this  must  appear  from  the 
record  in  the  action  In  which  the  judgment 
was  recovered.  The  Holladay  Case  (C.  C.)  27 
Fed.  830;  Goodnow  v.  Smith,  97  Mass.  69. 
So  that  the  evidence  does  not  disclose  that 


Jennings  to  entitled  to  have  the  deed  set 
aside  because  the  judgment  recovered  by  him 
against  Seed  was  ou  a  cause  of  action  exist- 
ing at  the  time  the  conveyance  was  made. 
Nor  Is  there  sufficient  evidence  to  show  that 
the  deed  was  made  for  the  purpose  of  hinder- 
ing, delaying,  or  defrauding  Jennings  in  the 
collection  of  any  judgment  he  might  recover 
against  Seed,  on  account  of  bis  subsequent 
conduct  or  to  defraud  any  of  Seed's  creditors. 
There  is  no  evidence  tliat  Seed  was  in  debt 
in  any  sum  at  the  time,  nor  that  he  has 
since  become  Indebted  or  liable  in  any 
amount  except  on  the  Judgment  Jennings  re- 
covered in  September,  1904.  There  is  no 
testimony  in  the  record  showing  or  tending 
to  show  any  improper  conduct  between  Seed 
and  Mrs.  Jennings  except  the  allegations  of 
the  complaint  in  the  action  brought  by 
Jennings,  which  wag  taken  as  confessed  and 
the  testimony  of  plaintiff  elicited  on  cross- 
examination,  to  the  effect  that  a  few  days 
before  the  deed  was  made  be  and  his 
mother  saw  Seed  and  Mrs.  Jennings  come 
out  of  a  down-town  building  at  about  11 
o'clock  at  night,  and  that  a  personal  en- 
counter ensued  between  the  two  women  and 
that  be  (witness)  had  seen  his  father  and 
Mrs.  Jennings  together  at  the  theater,  and 
out  riding  several  times  prior  to  that  date. 
This  Is  perhaps  sufficient  to  show  improper 
conduct  by  Seed  and  Mrs.  Jennings,  but  there 
Is  no  evidence  that  See<l  anticipated  an 
action  by  Jennings  on  account  thereof,  or 
that  he  had  any  reason  for  putting  his  prop- 
erty out  of  his  hands  on  tliat  account. 

It  follows  that  ui)on  the  record  before  us 
the  decree  of  the  court  Ijelow  must  be  re- 
versed, and  one  entered  here  In  favor  of 
plaintiff. 


STATE  V.  RICK.  State  Treasurer. 
(Supreme  Court  of  Montana.    Jan.  9,  190C.) 

1.  Schools  and  School  Dtstbicts— Nobmal 
Schools — State  Frsos — 1nve8Tme>-t. 

Const,  art.  11,  S  12,  provides  tliat  the  funds 
of  all  state  institutions  of  loarninB  shall  for- 
ever remain  Inviolate,  and  shall  be  respectively 
invested  under  such  reerulations  as  may  he  pre- 
scribed by  law  and  that  the  interest  from  such 
invested  funds,  etc.,  shall  be  devoted  to  the 
maintenance  and  perpctiintion  of  such  respective 
institutions,  and  Laws  1905,  p.  5,  §  5,  provides 
that  the  State  Treasurer  shall  keep  all  moneys 
derived  from  the  sale  of  timl)er  from  lands 
granted  in  aid  of  the  State  Normal  School,  in 
a  separate  fund  from  which  he  shall  pay  the  in- 
terest on  certain  Normal  School  bonds  as  it 
accrues  and  the  principal  at  maturity.  UHd, 
that  as  soon  as  the  Treasurer  receives  any 
money  from  the  sale  of  normal  school  lands  or 
timber,  payable  into  the  normal  school  fund,  he 
is  required  to  invest  the  same  and  is  authorized 
only  to  use  the  interest  and  the  rents  from 
leased  lands  for  tlie  maintenance  of  the  school. 

2.  Public  Lanos — School  Lands — Statutes. 

Art  Cone.  Feb.  22,  1889,  granted  lands  to 
the  state  of  Montana  for  "state  normal  schools," 
and  conferred  on  the  state  Legislature  author- 
ity to  prescribe  the  manner  in  which  such  lands 
aliould  be  held,  appropriated,  and  disposed  of, 
and  Const  Mont  art^  11.  J  ^rm]^^Vt^ 
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the  fnnds  of  the  State  Normal  School  shall  be 
invested  by  the  State  Treasurer  and  only  the 
interest  from  the  invested  funds,  together  with 
the  rents  from  the  leased  lands,  might  be  used 
for  the  maintenance  and  perpetuation  of  the 
school.  Held,  that  the  congressional  act  refer- 
red only  to  the  manner  of  the  management  and 
disposition  of  the  lands  themselves,  while  the 
constitutional  provision  provided  for  the  con- 
trol of  the  funds  derived  therefrom,  and  that 
such  sections  were  therefore  not  in  conflict. 

3.    ScltOOLS    AND    SCHOOI.    DiSTBICTS — ^NOBUAI. 

Schools — Funds — Investment. 

Laws  1005,  p.  5,  authorizing  the  issuance  of 
bonds  for  the  equipment  of  a  state  normal 
school,  and  providing  (section  5)  that  the  State 
Treasurer  shall  keep  all  moneys  derived  from 
the  sale  of  lands,  or  sale  of  timber  from  lands 

f  ranted  in  aid  of  such  school,  in  a  separate 
nnd,  and  out  of  the  fund  pay  the  interest  on 
the  bonds  as  it  accrues  and  the  principal  at 
maturitj',  was  in  violation  of  Const,  art.  11, 
I  12,  requiring  normal  school  funds  so  obtained 
to  l>e  invested  and  the  income  only  used  for  the 
maintenance  of  the  school. 

Mandamus  by  the  state,  on  relation  of 
Charles  S.  Haire,  against  James  H.  Rice,  as 
State  Treasurer.    Writ  denied. 

M.  S.  Gunn,  Carpenter,  Day  &  Carpenter, 
and  W.  T.  Pigott,  for  relator.  Albert  J.  Gal- 
en, Atty.  Gen.,  and  W.  H.  Poorman  and  E. 
M.  Hall,  Asst.  Attys.  Gen.,  for  respondent. 

HOLLOW  AY,  J.  The  Ninth  Legislative 
Assembly  of  Montana  passed  an  act  entitled 
"An  act  to  enable  the  Normal  School  laud 
grant  to  be  further  utlllised  in  providing  ad- 
ditional buildings  and  equipment  for  the 
Montana  State  Normal  College,"  approved 
February  2,  1905.  This  act  authorizes  the 
state  board  of  land  commissioners  to  issue 
bonds,  sell  the  same,  and  apply  the  proceeds 
to  the  erection,  furnishing,  and  equipm^it  of 
an  addition  to  the  present  State  Normal 
School  building  at  Dillon.  It  is  provided 
that  the  funds  realized  from  the  sale  or  leas- 
ing of  the  lands  granted  by  the  United  States 
to  Montana  for  state  normal  school  purposes 
(100,000  acres),  and  the  licenses  received 
from  permits  to  cut  timber  on  any  of  said 
lands,  are  pledged  as  security  for  the  pay- 
ment of  the  principal  and  interest  on  such 
bonds,  except  such  sums  as  may  be  necessary 
to  pay  other  bonds  heretofore  issued.  There 
is  the  further  provision  that  the  state  of 
Montana  shall  not  be  liable  for  the  payment 
of  the  bonds  or  the  interest.  Pursuant  to 
the  provisions  of  this  act,  the  state  board  of 
land  commissioners  Issued  coupon  bonds  to 
the  amount  of  $75,000,  dated  May  1,  1005,  in 
denominations  of  $1,000  each,  bearing  Inter- 
est at  4  i)er  cent,  per  annum,  payable  semi- 
annually, and  catised  the  same  to  be  executed 
as  prescribed  by  such  act.  Thereafter  such 
bonds  were  duly  advertised  for  sale  by  the 
State  Treasurer,  and  the  state  board  of  land 
commissioners  submitted  a  bid  for  said 
bonds  at  par  as  an  investment  for  the  per- 
manent common  school  fund,  which  bid  was 
accepted,  and,  presumably,  the  money  for 
the  bonds  paid  over  to  the  credit  of  the  build- 
ing fund  of  the  Normal  School,  although  this 


does  not  appear  affirmatively  from  the  peti- 
tion filed  herein.  This  relator,  having  per- 
formed services  in  connection  with  the  erec- 
tion of  the  addition  to  the  State  Normal 
School  building,  presented  a  claim  for  $1,200 
to  the  executive  board  of  the  State  Normal 
School,  which  was  allowed  and  approved  by 
that  board,  and  allowed  and  ordered  paid 
by  the  state  board  of  examiners,  a  warrant 
issued  for  the  same  by  the  State  Auditor, 
and  this  warrant  presented  by  the  relator  to 
the  State  Treasurer,  who  refused  to  pay  it. 
Thereupon  this  proceeding  in  mandamus  was 
commenced  to  compel  the  State  Treasurer  to 
pay  said  warrant.  An  alternative  writ  and 
an  order  to  show  cause  issued,  and  upon  the 
return  the  State  Treasurer,  represented  by 
the  Attorney  General,  moved  to  quash  the 
alternative  writ  and  dismiss  the  proceedings, 
upon  the  ground  that  the  petition  for  the 
writ  does  not  state  facts  sufficient  to  entitle 
the  relator  to  any  relief. 

The  contention  of  the  respondent  is  tliat 
the  act  of  the  legislative  assembly  above  re- 
ferred to  is  unconstitutional,  first,  because 
the  act  authorizes  the  expenditure  of  funds 
received  from  the  sale  of  the  normal  school 
lands  for  the  payment  of  these  bonds;  sec- 
ond, because  the  issuance  of  said  bonds  in- 
creases the  indebtedness  against  the  state  of 
Montana  to  an  amount  in  excess  of  $100,000 ; 
and,  third,  because  the  act  authorizes  the 
expenditure  of  the  money  for  the  erection  of 
a  building  for  the  State  Normal  School.  By 
the  provisions  of  section  17  of  the  act  of 
Congress,  approved  February  22,  1880  (25 
Stat.  676,  c.  180),  commonly  known  as  the 
"Enabling  Act,"  there  was  granted  to  the 
state  of  Montana  "for  state  normal  schools" 
100,000  acres  of  the  public  land.  Other 
grants  were  made  for  the  School  of  Mines, 
the  Agricultural  College,  the  State  Reform 
School,  the  Deaf  and  Dumb  Asylum,  and  the 
State  Capitol  buildings;  and  by  other  sec- 
tions of  the  same  act  a  grant  of  72  sections 
of  the  public  land  was  made  for  a  university, 
and  grants,  additional  to  those  mentioned  in 
section  17,  for  the  State  Capitol  buildings 
and  Agricultural  College.  Other  like  grants 
of  land  were  made  by  the  same  act  to  the 
states  of  North  Dakota,  South  Dakota,  and 
Washington,  and  of  the  grants  made  by  sec- 
tion 17  it  is  said:  "And  the  lands  granted 
by  this  section  shall  be  held,  appropriated, 
and  disposed  of  exclusively  for  the  purposes 
hereiu  mentioned,  in  such  manner  as  the 
Legislatures  of  the  respective  states  may 
severally  provide."  Section  5  of  the  act  of 
February  2,  1005  (Laws  1905,  p.  5),  provides 
that  the  State  Treasurer  shall  keep  all 
moneys  derived  from  the  sale,  leases,  or  sale 
of  timber  from  lands  granted  in  aid  of  the 
State  Normal  School,  in  a  separate  fund  to  be 
known  as  the  "State  Normal  School  Fund," 
and  out  of  this  fund  he  shall  pay  the  interest 
on  these  bonds  as  It  accrues,  and  the  principal 
at  moturlty.  Section  12  of  article  11  of  the 
Constitution  of  Montana  provides:  "The 
Digitized  by  VjOOQ IC 
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funds  of  the  State  University  and  of  all 
other  state  Institutions  of  learning,  from 
whatever  source  accruing,  shall  forever  re- 
main inviolate  and  sacred  to  the  purpose  for 
vehich  they  were  dedicated.  The  various 
funds  shall  be  respectively  invested  under 
such  regulations  as  may  be  prescribed  by 
law,  and  shall  be  guaranteed  by  the  state 
against  loss  or  diversion.  The  interest  of 
said  invested  funds,  together  with  the  rents 
from  leased  lands  or  properties  shall  be  de- 
voted to  the  maintenance  and  perpetuation  of 
these  respective  institutions." 

Beyond  question  the  State  Normal  School 
Is  one  of  the  institutions  of  learning  to  which 
reference  is  here  made,  and,  as  it  is  the  only 
one  with  which  wo  are  directly  concerned 
in  this  proceeding,  we  may  paraphrase  sec- 
tion 12  above  as  follows:  The  funds  of  the 
State  Normal  School,  from  whatever  source 
secured,  shall  be  invested  as  prescribed  by 
law,  and  the  Interest  from  such  Invested 
funds,  together  with  the  rents  from  leased 
lands  belonging  to  the  normal  school  grant, 
shall  be  devoted  to  the  maintenance  of  such 
Normal  School.  The  provisions  of  this  sec- 
tion of  the  Constitution  are  mandatory  and 
prohibitory.  Section  27,  art  3.  The  funds 
referred  to  mean  all  funds.  They  shall  be 
invested  to  draw  interest,  and  used  for  no 
other  purpose.  The  interest  from  such  In- 
vested funds,  and  the  rents  from  lands  be- 
longing to  this  grant  which  have  not  been 
sold,  and  not  the  principal  sum  derived  from 
the  sale  of  such  lands  or  from  the  sale  of 
timber,  shall  be  used  for  the  maintenance 
and  perpetuation  of  the  Normal  School,  and 
for  no  other  purpose.  If,  then,  the  principal 
sum  received  from  the  sale  of  lands  belong- 
ing to  the  normal  school  grant  must  be  in- 
vested  to  draw  interest,  that  principal  sum 
cannot  be  used  to  pay  off  the  principal  of  or 
interest  on  the  bonds  authorized  by  the  act 
of  February  2,  1905,  as  provided  by  such  act 
It  Is  apparent  from  the  most  casual  reading 
of  section  12  of  article  11  of  the  Constitution, 
and  section  5  of  the  act  of  February  2,  1905 
(Laws  1905,  p.  5),  above,  that  as  soon  as  the 
Treasurer  receives  any  moneys  from  the  sale 
of  normal  school  lands  or  timber  therefrom 
Into  the  "State  Normal  School  Fund"  such 
moneys  shall  be  Invested  to  draw  interest, 
under  such  regulations  as  may  be  prescribed 
by  law,  and  that  only  the  interest  on  such 
Invested  funds,  together  with  the  rents  from 
leased  lands,  can  be  devoted  to  the  mainte- 
nance and  perpetuation  of  the  Normal  School. 
If  this  section  of  the  Constitution  is  to  be 
given  force  and  effect.  It  Is  apparent  that  the 
act  In  diverting  the  moneys  received  from  the 
sale  of  normal  school  lands,  or  the  sale 
of  timber  therefrom,  to  the  payment  of  these 
bonds,  is  in  direct  violation  of  the  provisions 
of  this  section  of  the  Constitution. 

But  on  behalf  of  the  relator  it  is  contended 
that  by  the  terms  of  section  17  of  the  ena- 
bling act  the  lands  granted  to  the  state  for 
normal  school  purposes  are  to  be  held,  ap- 


propriated, and  disposed  of  for  normal  school 
purposes  in  such  manner  as  the  Legislature  of 
Montana  may  provide,  and  that  this  act  Is 
sufficiently  broad  to  warrant  the  Legislature 
in  borrowing  money  and  pledging  such  lands 
for  the  payment  of  the  principal  and  interest 
And  it  is  further  contended  that,  if  section 
12  of  article  11  of  the  Constitution  contra- 
venes the  provisions  of  section  17  of  the  en- 
abling act,  section  12  Is  invalid  and  of  no 
force  or  effect.  It  is  perfectly  apparent,  then, 
that,  in  order  to  hold  the  act  of  the  Legis- 
lature approved  February  2,  1905,  binding 
and  the  bonds  issued  In  pursuance  thereof 
valid,  this  court  must  hold  section  12  of 
article  11  of  the  Constitution  Inoperative 
and  of  no  effect  However,  as  the  Constitu- 
tion of  Montana  Is  the  supreme  law  of  this 
state,  aside  from  the  provisions  of  the  Con- 
stitution of  the  United  States  and  the  trea- 
ties made  and  statutes  enacted  in  pursuance 
thereof,  it  becomes  incumbent  upon  this  court 
to  reconcile,  if  possible,  the  provisions  of  our 
Constitution  with  the  enabling  act  under 
which  the  Constitution  was  adopted  and  the 
state  admitted  Into  the  Union;  for,  however 
reluctant  a  court  is  to  declare  unconstitution- 
al and  invalid  an  act  of  a  legislative  assembly, 
it  will  with  even  greater  hesitation  hold  in- 
operative and  Invalid  a  provision  of  a  state 
Constitution.  It  is  to  be  observed  that  the 
lands  granted  to  the  state  by  the  enabling  act 
are  granted  for  specific  purposes  which  are 
clearly  defined— 100,000  acres  are  granted  for 
state  normal  schools,  and  the  only  llmltatloa 
upon  the  grant  is  that  such  lands  shall  be 
held,  appropriated,  and  disposed  of  exclusively 
for  the  purposes  mentioned,  in  such  manner 
as  the  Iieglslature  may  provide.  Under  sec- 
tion 17  above  the  Legislature  might  designate 
the  agent  to  select  and  classify  the  lands^  It 
might  specify  that  the  lands  should  be  sold 
at  private  sale  or  at  public  auction.  It  might 
specify  the  quantity  of  land  to  be  sold  at  any 
one  time,  or  the  amount  to  be  sold  to  any  one 
individual.  It  might  provide  the  terms  upon 
which  the  laud  should  be  sold,  and  the  price 
to  be  received  for  It  It  might  make  suitable 
provision  for  renting  the  land,  and  fix  the 
amount  to  be  let  to  any  one  person  and  the 
price  at  which  It  should  be  let;  and,  finally. 
It  might  make  provision  for  the  sale  of  grow- 
ing trees  upon  the  lands  selected  under  the 
terms  of  this  grant  All  of  these  provisions 
in  section  17  were  met  by  legislative  enact- 
ment comprised  In  title  8,  pt  3,  of  the  Po- 
litical Code. 

The  question  now  arises:  Does  section  12 
of  article  11  of  the  Constitution  contravene 
the  provisions  of  section  17  of  the  enabling 
act?  Is  there  any  conflict  between  the  pro- 
visions of  the  enabling  act  which  grants  to 
the  State  Legislature  authority  to  prescribe 
the  manner  in  which  these  normal  school 
lands  shall  be  held,  appropriated,  and  dis- 
posed of,  and  the  provisions  of  section  12 
of  article  11  of  the  Constitution,  which  pro- 
vides that  the  funds  of  the  State  Normal 
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Scliool  sUnll  be  Invested,  and  only  the  In- 
terest from  the  Invested  funds,  together  with 
the  rent  from  leased  lands,  may  be  used  for 
the  maintenance  and  perpetuation  of  the 
State  Normal  School?  We  are  of  the  opinion 
that  there  Is  no  conflict  whatever.  Under 
♦lie  provisions  of  section  17  of  the  enabling 
act  the  Legislature  has  to  do  only  with  the 
manner  of  the  management  and  disposition 
of  the  lands  themselves,  and  cannot  control 
the  funds  derived  from  sales  or  leases,  ex- 
cept in  conformity  with  the  constitutional 
provisions  of  section  12  of  article  11  above. 
The  lands  were  granted  to  the  state  of  Mon- 
tana, not  to  the  Legislative  Assembly.  The 
Legislature  may  say  bow  the  lands  shall  be 
held;  but  it  is  the  state  which  holds  them, 
which  has  title  to  them.  It  Is  the  state  which 
says  what  shall  be  done  with  the  lauds.  The 
L^slature  may  prescribe  the  manner  of 
holding  or  disposing  of  them,  but  the  title 
passes  from  the  state,  and  the  funds  derived 
from  Sales  or  leases  pass  to  the  state,  to 
be  disposed  of  by  the  state  as  it  may  see  fit, 
subject  only  to  the  condition  that  they  shall 
be  used  exclusively  for  normal  school  pur- 
poses. The  state  may  act  throtigh  its  con- 
stitutional convention,  and,  if  it  does  so, 
such  action  is  conclusive.  In  the  absence  of 
constitutional  provision,  it  may  act  through 
Its  Legislative  Assembly.  Therefore,  when 
the  Constitution  says  that  ail  moneys  com- 
ing into  the  state  normal  school  fund,  from 
whatever  source,  shall  be  invested  and  only 
the  Interest  and  rental  from  leased  lands 
shall  be  used  for  normal  school  purposes, 
the  Legislature  may  prescribe  the  manner 
In  which  the  funds  shall  be  loaned,  but  it 
cannot  say  that  they  shall  go  Into  any  other 
channel.  The  absence  of  any  constitutional 
provision  respecting  the  grant  for  Capitol 
Building  purposes,  and  the  grant  of  the  Peni- 
tentiary at  Deer  Lodge  City  and  the  lands 
connected  therewith,  left  the  Legislature  free 
to  make  such  disposition  of  these  grants  as 
it  saw  fit,  so  long  as  the  original  purpose  of 
the  respective  grants  was  observed.  In  the 
very  highest  sense  the  purpose  of  the  grant 
In  aid  of  the  State  Normal  School  is  observed 
and  carried  into  effect  by  section  12  of  article 
11  of  the  Constitution.  In  the  wisdom  of 
the  framers  of  that  instrument  provision  is 
made  for  the  support  of  our  State  Normal 
School  for  all  time.  The  principal  sums  de- 
rived from  the  sales  of  the  lands  or  of  tim- 
ber are  made  to  serve  this  institution  by  earn- 
ing Interest  which  may  be  applied  to  Its  main- 
tenance and  perpetuation,  while  the  prin- 
cipal sums  themselves  are  kept  inviolate. 

A  great  deal  of  consideration  was  given  by 
counsel  to  the  question  whether  or  not  the 
language  of  section  11  of  the  enabling  act 
modifies  the  language  of  section  17;  and, 
while  we  are  of  the  opinion  that  it  does  not 
do  so,  under  our  view  of  the  case  it  is  not 
necessary  to  give  further  attention  to  this 
feature  of  the  case.  Neither  are  we  dis- 
posed to  enter  Into  ■  discussion  now  as  to 


whether  the  bonds  authorized  by  this  act  In- 
crease the  state  debt  So  far  as  the  other 
question  Is  concerned,  it  need  only  be  noticed 
In  passing.  The  United  States  granted  100,- 
000  acres  of  land  to  Montana  "for  state 
normal  schools."  The  Congress  was  only 
concerned  in  seeing-  that  this  grant  was  ap- 
plied to  the  purpose  for  which  made.  It 
was  apparent  that,  in  order  to  be  available, 
the  lands  must  be  utilized,  and  the  Congress 
therefore  left  It  to  the  Legislature  of  this 
state  to  d^lgnate  the  manner  in  which  such 
lands  should  be  held,  appropriated,  or  dis- 
posed of;  but  It  went  no  further  than  this. 
It  did  not  attempt  to  say  when  the  normal 
school  should  be  instituted,  bow  many  normal 
schools  should  be  established,  or  how  the 
funds  derived  from  the  sale  or  leasing  of 
these  lands  should  be  controlled  or  made  to 
work  out  most  effectually  the  end  sought  by 
the  grant  The  constitutional  conventloil 
adopted  Ordinance  No.  1,  whereby  the  grant 
of  these  lands  was  accepted  upon  the  term* 
and  conditions  provided  in  the  act;  and  as 
an  extra  precaution  and  as  an  additional 
safeguard  section  12  of  article  11  o£  the 
Constitution  was  adopted,  making  the  grant 
In  fact  an  endowment,  and  only  the  interest 
end  rental  lAimediately  available  for  the  use 
of  the  school  and  such  interest  and  rental 
may  be  used  for  any  legitimate  purpose  con- 
nected with  the  maintenance  or  perpetuation 
of  the  school. 

But  it  is  said  that  other  like  bond  Issuea 
have  been  made  against  these  various  land 
grants,  and  that  for  a  number  of  years  the 
legislative  and  executive  branches  of  this 
state  government  have  given  to  section  17  Of 
the  enabling  act  the  construction  for  which 
contention  Is  now  made  by  this  relator,  and 
that  such  construction  ought  to  be  given 
great  weight  by  this  court.  But,  as  said  be- 
fore, such  construction  has  the  effect  of  nulli- 
fying a  section  of  our  state  Constitution,  and 
this  coort  ought  to  be  slow  indeed  to  declare 
such  a  result  no  matter  If  the  legislative 
and  executive  branches  of  the  state  govern- 
ment may  have  done  so.  Furthermore,  the 
rule  that  contemporaneous  construction  by 
the  department  specially  delegated  to  carry 
Into  effect  a  particular  provision  of  law 
shall  raise  a  strong  presiunptlon  that  such 
construction  rightly  interprets  the  provision 
only  becomes  effective  when  there  is  a  rea- 
sonable doubt  as  to  the  meaning  of  the  pro- 
vision. Such  construction  can  never  abro- 
gate the  text  or  fritter  away  Its  obvious 
sense.  And  acquiescence  for  no  length  of 
time  In  a  construction  by  the  co-ordinate 
branches  of  government  which  has  the  ef- 
fect of  nullifying  a  provision  of  the  Con- 
stitution will  justify  a  court  in  adopting  such 
construction  unless  it  is  the  only  reasonable 
one.  Cooley  on  Constitutional  Limitations 
(7th  Ed.)  104r-10e.  Furthermore,  such  con- 
struction, to  be  available  as  an  argument 
must  have  been  uniform,  and  such  Is  not  the 
fact  with  reference  to  the  tubjl^ . 
uigiiizea  oy  *   ^ 
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consIderatloD.  Tbe  enabling  act  was  passed 
February  22,  1889,  and  It  Is  not  contended 
that  any  attempt  was  ever  made  by  the 
legislative  or  executiTe  departments  of  the 
state  government  to  give  to  section  17  the 
construction  now  claimed  for  it  by  relator 
prior  to  March  6,  1895,  when  the  first  of 
these  bond  issues  was  authorized  (sections 
1630-1637,  Pol.  Code),  so  that  the  construc- 
tion thereafter  given  by  the  Legislature  was 
not  in  fact  contemporaneous  with  tbe  pass- 
age of  the  act.  But,  on  the  other  hand,  the 
constitutional  convention  met  in  July,  1889, 
and  adopted  section  12  of  article  11  as 
the  expression  of  its  Interpretation  of  sec- 
tion 17  of  tbe  enabling  act,  and  the  Second 
Legislative  Assembly  passed  an  act  entitled 
"An  act  to  provide  for  the  selection,  location, 
appraisal,  sale,  and  leasing  of  state  lands," 
approved  March  6,  1891  (Laws  1891,  p.  174a), 
by  the  terms  of  which  It  is  specifically  pro- 
vided that  all  moneys  derived  from  the  sale 
of  these  lands  shall  be  invested,  and  only 
the  interest  of  such  invested  funds  and 
rental  from  leased  lands  shall  be  used  for 
tbe  purpose  for  which  the  grant  was  made. 
These  provisions  were  re-enacted  In  an  act 
of  the  Third  Legislative  Assembly,  approved 
March  9,  1893  (Sess.  Laws  1803,  p.  49).  and 
again  re-enacted  in  a  code  provision  (section 
3509,  Pol.  Code)  approved  February  25,  1895. 
Thus,  within  five  months  after  tbe  enabling 
act  was  passed,  we  have  a  construction  of 
section  17  of  it,  by  the  constitutional  con- 
vention, directly  opposed  to  the  view  now 
nrged  by  relator,  and  we  further  have  ap- 
parently the  same  construction  placed  upon 
it,  or  at  least  an  attempt  to  carry  into  effect 
the  idea  of  tbe  framers  of  the  Constitution, 
by  every  session  of  the  Legislature,  barring 
the  first,  which  did  not  accomplish  anything 
In  the  way  of  legislation,  from  the  time  of 
the  passage  of  the  enabling  act  to  March  6, 
1895;  and  It  does  not  affect  tbe  result  to 
say  that  the  various  institutions  had  not  been 
established  prior  to  1893. 

It  would  seem  that  the  early  sessions  of 
onr  Legislature  understood  that  tbe  Congress 
meant  that  the  state  of  Montana  should  In 
the  first  Instance  build  the  necessary  build- 
ings for  a  State  Normal  School  out  of  Its 
own  proper  funds,  and  that  this  bonnty 
should  constitute  an  endowment  for  the 
maintenance  and  perpetuation  of  such  scboal 
for  all  time  to  come  thereafter;  and  that  this 
was  the  construction  given  to  section  17  of 
the  enabling  act  by  our  Legislative  Assembly 
is  demonstrated  by  the  action  taken  by  It 
at  tbe  time  these  several  state  institutions 
were  established.  The  Third  Legislative  As- 
erobly  provided  for  the  establishment  and 
location  of  the  Agricultural  College,  tbe  Uni- 
versity, the  Normal  School,  and  School  of 
Mines,  and  made  an  appropriation  for  each 
of  these  institutions.  That  for  the  State 
Normal  School  Is  similar  to  tbe  others,  and 
provides  for  an  appropriation  of  $15,000,  and 
respecting  this  appropriation  tbe  act  says: 


"The  money  hereby  appropriated,  shall  be 
expended  under  the  direction  of  tbe  state 
board  of  education,  in  the  manner  and  under 
such  restrictions  as  may  be  provided  by  law, 
and  for  the  purpose  of  establishing  said  State 
Normal  School,  by  commencing  tbe  construc- 
tion of  suitable  buildings  for  maintenance  of 
said  State  Normal  School."  It  was  clearly 
the  imderstauding  of  tbe  Legislative  Assem- 
bly at  tbat  time  that  the  state  must  erect 
tbe  buildings,  and  It  provided  for  the  com- 
mencement of  such  work  evidently  with  the 
idea  tbat  future  Legislatures  would  make 
other  appropriations  to  complete  the  work 
tben  Initiated.  So  that  the  construction  giv- 
en to  section  17  of  tbe  enabling  act  by  the 
Montana  Legislature  has  not  been  uniform, 
even  if  tbe  terms  of  that  section  were  of 
doubtful  meaning,  which  does  not  appear 
to  be  the  fact  We  do  not  think  tbat  the  con- 
struction given  to  that  section  since  1895 
has  been  done  under  such  circimistances, 
or  that  the  result  to  be  anticipated  from  a 
different  coiLstructlon  now  by  the  courts  Is 
of  such  character  aa  to  render  applicable 
here  the  maxim  "Communis  error  faclt  Jus." 
While  we  do  not  agree  with  the  reasoning 
of  the  Supreme  Courts  of  Washington  and 
North  Dakota  respecting  the  meaning  of  sec- 
tion 11  of  the  enabling  act.  It  Is  interesting 
to  note  that  tbey  have  held  legislation  of 
the  character  of  the  act  of  February  2,  1905, 
invalid,  and  bond  Issues  similar  to  that  au- 
thorized by  our  Legislature  void,  and  that 
too,  under  tbe  same  enabling  act  and  some- 
what similar  constitutional  provisions.  State 
ex  rel.  Heuston  v.  Maynard,  31  Wash.  132. 
71  Pac.  775;  State  v.  McMillan  (N.  D.)  96 
N.  W.  310.  The  act  of  the  Legislature  now 
under  consideration  In  authorizing  the  ex- 
penditure of  moneys  received  from  the  sale 
of  normal  school  lands,  or  the  timber  on 
lands  granted  In  aid  of  the  State  Normal 
School,  for  the  payment  of  these  bonds  or 
tbe  interest  accruing  thereon.  Is  In  direct 
violation  of  the  provisions  of  section  12, 
art  11,  of  the  state  Constitution,  and  Is 
therefore  void  and  of  no  effect;  and,  being 
so,  the  State  Treasurer  rightly  refused  to 
proceed  under  it  and  cannot  be  coerced  by 
mandamus. 

The  alternative  writ  of  mandamus  Is 
quashed  and  these  proceedings  are  dismissed. 

Dismissed. 

BRANTLY,  O.  J.,  concurs. 

MILBURN,  J.  I  concur  In  the  opinion.  I 
think  It  Is  well,  however,  inasmuch  as  a 
greal  deal  Is  said  In  the  opinion,  and  very 
properly,  in  regard  to  contemporaneous  con- 
struction, tbat  the  statements  made  In  the 
body  of  tbe  bonds  themselves  In  respect  of 
the  validity  thereof  should  appear.  Section 
3470  of  the  Political  Code  declares  that  the 
Governor,  tbe  Superintendent  of  Public  In- 
struction, tbe  Secretary  of  State,  and  tbe 
Attorn^  General  shall  constitute  the  state 
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board  of  land  commissioners.  As  appears 
from  an  Inspection  6t  the  bonds,  these  of- 
ficers signed  each  of  said  bonds.  In  each 
bond  appears  the  following  statement:  "It 
is  hereby  recited  and  certified  that  this  bond 
is  Issued  In  strict  compliance  with  and  con- 
formity to  •  •  •  the  Constitution  and 
laws  of  the  state  ot  Montana,  and  that  all 
acts,  conditions  and  things  required  and 
necessary  to  be  done  precedent  to  the  Issuance 
of  this  bond,  and  In  the  execution  thereof, 
have  been  duly,  properly,  regularly  and  legal- 
ly done,  had  and  performed,  and  the  full 
faith  and  diligence  of  the  state  board  of  land 
commissioners  are  hereby  irrevocably  pledged 
for  the  faithful  collection  and  application  of 
said  funds  for  the  payment  of  this  bond 
and  the  Interest  thereon  as  herein  and  in 
said  act  provided."  As  sliown  In  the  opinion, 
the  bonds  are  not  In  compliance  with  the 
Constitution.  I  think  It  proper  that  this 
construction  of  the  law  by  the  several  exec- 
utive officers  of  the  state,  who  are  the  present 
Incumbents  of  the  said  offices  and  who  signed 
the  bonds,  given  at  the  time  of  the  Issuance  of 
the  bonds,  should  appear  as  part  of  the  his- 
tory of  the  case.  That  part  of  section  17 
of  the  enabling  act  saying  that  "the  lands 
granted  •  •  •  shall  be  held,  appropriat- 
ed, and  disposed  of  exclusively  for  the  pur- 
pose herein  mentioned.  In  such  manner  as 
the  Legislatures  of  the  respective  states  may 
severally  provide,"  means.  In  my  opinion. 
In  a  few  words,  this:  That  the  Legislature 
may  say  how  the  lands  may  be  sold,  but  does 
not  mean  that  they  shall  say  what  shall  l>e 
done  with  the  proceeds.  Tlie  Constitution, 
In  my  opinion.  Is  controlling  In  the  matter, 
and  is  not  In  violation  of  any  ot  the  pro- 
visions of  the  enabling  act. 

(33  Mont.  321)  "^""^ 

CLEMMONS  V.  GILLETTE  et  bL 

(Supreme  Conrt  of  Montana.    Dec.  18,  1905.) 

1.  Public  Lands  —  Gbants  to  State— Vest- 
•  iNo  oT  Tin-B  —  SoBvrr  of  Land  —  Neceb- 


A  grant  by  the  federal  government  to  a  state 
«f  school  lands,  described  by  the  designation  of 
section  numbers  onl^,  vests  no  title  In  the  state 
to  any  8i)ecific  portion  until  the  official  survey 
is  made  and  approved  by  the  federal  authori- 
ties. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Public  Lands,  ({  SO,  138.] 

Z  Save— CoNVKTAHOK  bt  State— Passino  or 

Title. 

As  a  state  to  whom  school  lands  described 
by  section  numbers  has  been  granted  by  the 
federal  government  acquires  no  title  to  any 
specific  portion  until  the  official  survey  has  been 
made  and  approved  by  the  federal  anthorities, 
it  cannot  assert  title  to  any  portion  and  convey 
the  fee  or  grant  a  lease  thereof. 

[S^d.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Public  Lands,  i  153.] 

8l  Same— Inclosino  Punuc  Land— Riqbt  or 
Possessor— Equitablk  Relief. 

A  citizen  inclosing  a  section  of  land  of  the 

Sabllc  domain  in  violation  of  Act  Cong.  Feb. 
5,  1885,  c.  149.  23  Stet.  321  [U.  S.  Comp.  St. 
1901,  p.  1524],  declaring  unlawful  all  Inclosures 
of  pnblle  lands  made  without  color  of  titles  being 


without  rlfeht  of  possession  or  color  of  title, 
and  without  hope  of  acquiring  title<  cannot  call 
OB  equity  to  prevent  another  from  trespassing 
on  the  land. 

[Ed,  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Public  Lands,  {  25.] 

4.  Same— Damages— Recovery. 

A  person  inclosing  a  section  of  land  of  the 
public  domain  for  the  purpose  of  pasturing  his 
stoclc  thereon  has  no  right  to  recover  damages 
for  the  pasturing  of  the  land  by  another  and  the 
consequeutiai  injury  resulting  from  his  being 
compelled  to  allow  his  stock  to  run  at  large  on 
the  common  range;  the  title  to  the  land  being 
in  the  federal  government,  and  it  alone  having  • 
right  to  sue  for  an  injury  to  it. 

[Ed.  Note. — For  cases  in  point,  sea  voL  41, 
Cent.  Dig.  Public  Lands,  {(  &,  ^] 

5.  Sams— EQurrABLX  Relief, 

Where  a  person  inclosing  a  portion  of  the 
public  domain  has  no  right  to  maintain  an  ac- 
tion for  the  depasturing  of  the  land  by  another, 
he  cannot  have  the  incidental  relief  by  way  of 
injunction  restraining  the  latter  from  continu- 
ing to  depasture  the  land. 

Appeal  from  District  Court,  Lewli  and 
Clarke  County ;  3.  M.  Clements,  Judge. 

Action  by  William  demmons  against  War' 
ren  C.  Oiilette  and  another.  From  an  order 
refusing  to  dissolve  an  Injunction  pendente 
lite,  defendants  appeal.    Reversed. 

Walsh  &  Newman,  for  appellants.  Jamea 
Donovan,  for  respondent 

BRANTLY,  C  X  This  canae  la  before 
this  court  on  appeal  from  an  order  of  the 
district  court  of  Lewis  and  Clarke  county, 
refusing  to  dissolve  an  injunction  pendente 
lite.  The  writ  was  Issued  upon  the  verified 
complaint  alone,  which  states  three  causes  of 
action,  namely,  for  a  trespass  alleged  to  have 
been  committed  by  the  defendants  In  the  sum- 
mer of  1903,  for  a  like  trespass  committed 
in  the  winter  of  1903  and  1904,  and  for  an 
injunction  to  restrain  further  trespasses, 
which  It  Is  alleged  are  threatened,  until  tb* 
rights  of  the  parties  may  be  finally  adjudged. 
The  plaintiff  In  his  third  cause  of  action  al- 
leges in  substance  that  on  or  about  January 
1,  1903,  he  secured  from  the  state  of  Mon- 
tana, through  the  officers  of  Its  land  depart- 
ment, a  lease  of  section  16,  township  16  N., 
of  range  3  W.,  In  Lewis  and  Clarke  county; 
that  he  paid  to  the  state  the  annual  rental 
therefor  and  went  into  the  actual  and  peacea- 
ble possession  thereof;  that  he  Is  now  In  pos- 
session, and  is  and  has  been  entitled  to  sudi 
possession  since  the  date  mentioned;  that 
within  the  past  80  days,  the  plaintiff  being 
In  the  actual  and  peaceable  possession  as 
aforesaid,  the  defendants  have  cut  the  wire 
fence  erected  by  plaintiff  Inclosing  said  land, 
have  torn  down  the  gates  leading  to  the  same, 
and  have  removed  the  lower  wire  of  the  fenca 
for  the  purpose  of  driving  their  sheep  there- 
on, and  are  about  to  take  possession  of  the 
land  for  the  season  of  1905,  and  to  dq>aBtai« 
the  same  with  their  sheep;  that  the  defend- 
ants, as  plaintiff  la  informed  and  bellevea, 
are  insolvent  and  nnable  to  respond  in  dam- 
ages; that  the  plaintiff  has  arranged  to  graze 
on  the  said  land  tor  the  year 
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catUe  and  standard-bred  horses;  that  be  bas 
no  otber  place  where  he  can  graze  the  said 
cattle  and  horses;  that  they  cannot  be  turned 
ont  upon  the  open  range  without  coming  in 
contact  with  ordinary  range  stock;  that,  If 
he  is  compelled  by  the  action  of  defendants 
to  turn  them  upon  the  open  range,  It  will  im- 
pair their  value  and  usefulness  for  breeding 
purposes  for  the  season  of  1905;  and  that,  if 
the  defendants  are  allowed  to  continue  their 
trespasses  in  breaking  down  the  Inclosure 
aforesaid,  the  land  of  the  plaintiff  will  be 
depastured,  and  the  plaintiff  will  be  compelled 
to  allow  his  said  stock  to  run  at  large  upon 
the  common  range,  at  a  loss  to  him  of  from 
$4,000  to  $5,000.  The  complaint  was  filed 
ttiMl  the  injunction  issued  on  June  20,  IOCS. 
Od  July  22,  1U05,  the  court  heard  the  motion 
of  defendants  for  a  dissolution  of  the  writ. 
It  was  based. upon  the  ground,  among  others, 
that  the  plaintiff  had  no  Interest  In  the  lands 
and  Bremises  described  la  the  complaint 
The  defendants  filed  a  demurrer  to  the  com- 
I)lai&t  The  motion  was  heard  upon  the  com- 
plaint, affidavits,  and  documentary  evidence; 
the  allegations  of  the  complaint  b^ing  admit- 
ted, except  that  the  defendants  are  Insolvent. 
This  is  controverted.  After  consideration  of 
the  evidence  submitted,  the  motion  was  de- 
nied. The  evidence  showed  that  the  lands 
1b  controversy  are  a  part-  of  the  unsurveyed 
public  domain;  that  on  or  about  January  1, 
1903,  the  plaintiff,  having  obtained  an  al- 
leged lease  of  tbem  from  the  register  of  the 
state  land  office,  at  once  entered  into  posses- 
^n  and  erected  a  four-wire  fence  inclosing 
the  lands,  for  the  purpose  of  paaturing  the 
stock  mentioned  in  the  complaint;  tbat  his 
lease  was  renewed  for  tbe  year  1901,  but  not 
for  the  year  1003,  because  such  renewal, 
though  requested  by  plaintiff,  was  refused; 
and  that  plaintiff  has  no  other  right  to  the 
possession  than  such  as  he  obtained  by  virtue 
of  his  inclosure  made  under  the  alleged  lease 
from  the  state  of  Montana  for  tbe  years 
1903  and  1904. 

The  qnestion  presented  for  determination, 
therefore,  is  whether  a  person,  by  inclosing 
portions  of  the  public  domain,  thereby  ac- 
quires such  a  right  therein  as  will  enable 
him  to  protect  his  possession  against  repeated 
trespasses  thereon  by  other  persons  having 
an  equal  right  to  the  nse  and  enjoyment 
thereof.  Incidentally,  also,  arises  the  ques- 
tion whether  the  state  acquires  such  a  rightt 
nnder  its  grant  from  the  United  States  gov- 
ernment of  lands  in  aid  of  common  schools, 
as  to  enable  it,  prior  to  the  official  survey 
by  the  United  States,  and  the  approval  of 
tbe  plat  by  the  Commissioner  of  the  liand 
Office  of  the  United  States,  to  lease  tbe  lauds 
■o  granted,  and  thus  give  a  right  to  a  citizen 
of  the  state  to  the  use  and  enjoyment  there- 
of, to  the  exclusion  of  other  citizens.  The 
question  of  the  right  ot.tbe  state  to  make 
sales  or  valid  leases  of  lands  granted  to 
it  for  school  purposes  by  tbe  United  States, 
prior  to  the  official  survey  thereof,  is  referred 


to  as  Incidental,  because  the  respondent  does 
not,  in  this  court,  rely,  except  incidentally, 
upon  a  lease  from  the  state  for  the  protection 
of  his  alleged  right  to  the  exclusive  use  of 
the  lands  In  controversy.  He  relies  mainly 
upon  his  actual,  peaceable  possession  of  the 
laud  as  a  part  of  the  public  domain.  He 
concedes  that  it  is  unsurveyed,  and  that,  un- 
til it  is  surveyed,  the  state  has  no  title  which 
It  may  convey ;  and  this  concession  we  think 
properly  made.  For  it  seems  to  be  the  rule, 
applicable  to  such  grants,  that,  though  they 
operate  for  some  purposes  as  grants  in  prte- 
senfl,  conveying  the  fee,  yet,  until  the  offi- 
cial survey  is  made  and  the  plat  has  been 
approved  by  tbQ  federal  authorities,  the  grant 
is  not .  effective  to  vest  title  to  any  specific 
portion  of  tbe  land  described  by  the  designa- 
tion of  section  numbers  only.  Middleton  v. 
Low,  30  Cal.  59C;  Medley  v.  Robertson,  55 
Cal.  395;  Linn  v.  Scott,  3  Tex.  67;  United 
States  V.  Montana  U  &  M.  Co.,  196  U.  S. 
573,  25  Sup.  Ct.  387,  49  L.  Ed.  604.  Even 
a  partial  survey  of  the  particular  section  Is 
not  sutiicleut  to  identify  it.  United  States 
V.  Birdseye  (C.  C.  A.)  137  Fed.  516.  The 
reason  of  the  rule  Is  that  until  the  subject  of 
.  the  grant  is  identified  there  is  no  particular 
portion  of  the  great  body  of  lands  in  which 
it  is  Included  to  which  the  state  may  assert 
title  or  over  which  it  can  exercise  exclusive 
right  The  concession  logically  carries  with 
it  the  further  concession  that  for  tbe  same 
reason  the  state  may  not  carve  oat  of  tbe 
subject  of  the  grant  a  less  estate  than  the  fee 
and  convey  that  In  other  words.  If  it  can- 
not, for  the  reasons  stated,  convey  the  fee, 
it  may  not  for  the  same  reason  grant  a  lease. 
So  far  as  we  are  aware,  the  state  bas 
never  by  any  legislation  assumed,  or  attempt- 
ed to  assume,  control  of  unsurveyed  school 
lands.  So  we  are  relieved  of  the  necessity 
of  discussing  farther  any  right  ot  the  plain- 
tiff founded  upon  a  lease  from  the  state; 
for,  though  the  respondent  contends  that, 
even  if  the  state  cannot  convey  title,  yet, 
since  he  went  into  possession  and  erected  his 
Inclosure  ander  a  lease  which  tbe  state  as- 
sumed to  execute,  he  la  In  possession  under 
color  of  title,  It  is  apparent  that  this  lease 
could  have  no  efficacy  whatever  as  a  pro- 
tection for  his  unlawful  occupation.  We 
therefore  pass  to  the  question  presented  for 
decision,  to  wit:  May  one  citizen  unlawfully 
inclose  a  portion  of  the  public  domain  and 
protect  bis  possession,  thus  acquired  and 
held,  against  tbe  trespasses  of  another  citi- 
zen, who  also  has  right  of  entry  thereon,  by 
invoking  the  injunctive  power  of  a  court  of 
equity?  That  the  inclosure  of  the  plaintiff 
is  violative  of  the  statute  of  the  United 
States  prohibiting  the  fencing  of  public  land 
is  clear.  Congress  has  declared  unlawful  all 
inclosures  of  any  public  lands,  in  any  state 
or  territory,  made  or  maintained  by  any 
person,  party,  association,  or  corporation, 
without  color  of  title,  made  or  acquired  in 
good  faith,  or  on  asserted  rl^ht  thereto,  by 
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or  under  claim  made  in  good  faitib  with  a 
view  to  entry  thereof  at  the  proper  land 
office  under  the  laws  of  the  United  States. 
Act  Feb.  25,  1885,  c.  149,  23  Stat.  321  [U. 
S.  Comp.  St.  1901,  p.  1524].  The  violaUon 
of  this  prohibition  Is  made  a  misdemeanor, 
for  which  severe  penalties  are  exacted.  Id. 
It  Is  practically  admitted  that  the  plaintiff 
has  no  foundation  for  his  claim  to  the  land 
in  controverety,  other  than  his  inclosure;  nor 
iB  it  asserted  or  proved  that  be  expects  or 
Intends  to  acqalre  title  to  the  land  within  It 
trom  the  United  States.  Indeed,  we  thluk 
it  may  be  assumed  that  he  cannot  do  so,  for 
the  area  inclosed  cannot  be  acquired  by  a 
single  citizen  under  any  provision  of  the  laws 
of  the  United  States.  Bo  he  stands  before 
a  court  of  conscience,  asserting  that  he  is 
a  trespasser  and  misdemeanant,  witbout  right 
of  possession  or  color  of  titiey  and  without 
hope  of  acquiring  any,  and  demands  that  It 
use  its  power  to  aid  him  In  maintaining  his 
unlawful  course,  and  that,  too,  against  a 
citizen  who  has  the  same  right  of  entry  that 
be  has  himself.  No  case  has  beoi  called  to 
our  attention  in  which  a  cotirt  has  used  its 
power  for  this  purpose,  and  It  seems  to  us 
that  every  principle  of  justice  is  against  it. 
'  The  action  was  not  brought  for  damages 
for  the  destruction  of  the  fence  or  other  im- 
IKt>vements,  but  for  the  depasturing  of  the 
land  and  the  cflnsequential  injury  wrought 
by  plaintlffis  being  compelled  to  allow  his 
Btandard-bred  stock  to  run  at  large  upon 
the  common  range.  The  purpose  for  whldi 
the  injunction  is  sought  is  to  prevent  further 
injury  of  the  same  kind.  Tbe  United  States 
government  has  for  many  years  encouraged 
its  citizens  in  this  Western  country  to  use 
the  public  domain  to  pasture  their  flodis  and 
herds.  So  long  has  this  condition  of  affairs 
prevailed  that  it  may  be  said  that  the  govern- 
ment has  granted  to  each  citizen  a  license 
to  go  upon  and  use  these  pastures.  Buford 
V.  Houtz,  133  U.  S.  320,  10  Sup.  Ct.  305,  33 
L.  Ed.  618.  No  citizen,  then,  has  a  right  to 
take  away  or  destroy  or  limit  this  privilege, 
and,  if  he  does  so,  as  plaintiff  has  done  in 
this  case,  he  should  not  be  heard  by  a  court 
of  equity  to  allege  bis  wrong  as  a  reason 
why  a  court  of  equity  should  protect  him. 
The  cases  cited  by  plaintiff  are  not  in  point. 
In  Monroe  v.  Cannon.  24  Mont  316,  61  Pac. 
863,  81  Am.  St.  Rep.  439  this  court  considered 
tbe  rights  of  citizens  under  the  fencing  law 
of  this  state.  The  question  decided  was 
whether,  under  the  statute  (Pol.  Code,  § 
3258),  one  citizen  is  at  liberty  to  drive  his 
stock  upon  the  land  of  another  and  depas- 
ture it,  though  it  is  not  inclosed  by  a  le- 
gal fence,  as  provided  by  section  3250.  It 
was  held  that  when  one  person  knowingly 
and  willfully  appropriates  another's  land  in 
this  way,  though  it  be  not  fenced  at  all,  he 
Is  liable  for  the  damages  sustained  by  the 
owner.  It  will  be  noted  that  the  plaintiff  In 
that  case  was  admittedly  tbe  owner  of  tbe 
land  in  controversy,  and  that  the  defendant, 
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knowing  this  fact  caused  his  sheep  to  be 
herded  thereon  and  depastured  it  And  so 
with  the  other  cases  cited.  None  of  them 
recognize  the  right  of  one  person  to  sue  and 
recover  for  damages  for  injury  by  others  to 
the  lands  claimed  by  him,  where  such  claim 
is  not  founded  upon  some  color  of  title  under 
the  laws  of  the  United  States,  or  a  settle- 
ment with  bona  fide  intention  to  acquire 
title. 

Plaintiff  contends  that,  since  he  is  in  the 
actual,  peaceable  possession,  and  the  federal 
government  makes  no  complaint  he  is,  as 
against  tbe  defendants,  the  owner  of  the  fee, 
or,  at  least,  entitled  to  maintain  his  posses- 
sion. He  says  that  the  courts  will  not  sanc- 
tion the  enforcement  of  individual  rights  by 
violence,  or  look  with  favor  upon  a  citizen 
who  assumes  to  take  the  law  into  bis  own 
hands,  and  by  mere  might  or.  power  do  what 
he  should  Invoke  tbe  law  to  dp  for  blm ;  for 
this  course  would  encourage  violence  and 
crime.  This  is  conceded.  What  we  here  say 
has  no  application  to  actions  at  law  for  In- 
juries to  property  belonging  to  the  plaintiff ; 
nor  to  summary  actions  to  recover  possession 
of  real  estate,  the  actual,  peaceable  posses- 
sion of  which  Is  taken  or  detained  from  the 
plaintiff  by  force  accompanied  by  circum- 
stances of  terror,  authorized  by  statute  to 
prevent  breaches  of  the  peace.  In  such  cases 
the  title  to  land  is  not  Involved.  We  think, 
however,  different  principles  should  apply 
where  the  plaintiff  seeks  to  recover  for  dam- 
age to  land  to  which  he  shows  he  has  no 
aOiee  right  but  a  tortious  posses^oa  Tbe 
proprietary  title  to  the  public  lands  is  in  tbe 
Unitd  States,  and  it  alone  can  maintain  an 
action  for  injury  to  them.  If  plaintiff  could 
maintain  this  action  for  depasturing  this 
land,  he  could  maintain  one  for  the  cutting 
of  timber  thereon,  or  removal  of  mineral 
therefrom,  upon  the  strength  of  his  inclosure 
alone.  That  he  can  maintain  an  action  for 
either  of  the  latter  injuries  no  one  will 
claim.  If  tbe  action  may  not  be  maintained 
for  the  depasturing  of  the  land,  then  it  must 
follow  that  the  plaintiff  cannot  have  inciden- 
tal relief  by  way  of  Injunction. 

The  order  is  reversed. 

Reversed. 

HOLIiOWAT,  J.,  concurs. 

MIIjBURN,  J.  I  concur  in  the  above  opin- 
ion. Nothing  therein  contained  should  be 
considered  as  implying  at  all  that  the  state 
of  Montana  has  not  some  property  Interest 
in  sections  IC  and  30  of  the  unsurve.ved 
government  lands.  I  do  not  think  that  the 
opinion  is  intended  to  convey  an  Idea  that 
the  state  has  no  Interpst,  but  I  think  it 
would  be  better  to  say  so  in  plain  language. 
In  1895,  at  the  time  the  Codes  were  passed. 
It  appears  to  me  certain  that  the  Code  com-' 
mlssloners,  as  well  as  the  Legislature,  under- 
stood that  the  state  had  some  interest  in 
these  sections  when  unsurveyed;  X°J^ 
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tnade  proTlslon  In  section  3489  of  tbe  PoUtl- 
cii\  bode  (section  2339,  same  Code,  as  submit- 
ted by  tbe  commissioners),  for  tbe  benefit  of 
persons  desiring  to  purchase  such  lands,  wbo 
bad  "made  ImproTements  thereon  prior  to 
March  6,  1891,  If  tbe  land  was  surveyed  at 
that  time,  or  if  unsurveyed,  then  prior  to  tbe 
Surrey."  Such  legislation  certainly  was  an 
Inducement,  if  not  an  invitation,  to  people  to 
settle  upon  unsurveyed  school  lands;  and  It 
is  hard  to  suppose  that  tbe  commissioners 
and  tbe  Legislature  would  intentionally  in- 
vite or  Induce  a  citizen  to  violate  any  law  of 
the  United  States.  This  section  was  repeal- 
ed in  1899,  and  is  now  only  worth  mentioning 
for  what  it  Is  worth  as  going  to  show  that 
this  question  of  the  state  having  some  in- 
terest in  unsurveyed  school  lands  has  not 
always  been  understood  to  be  entirely  settled 
In  favor  of  tbe  United  States  and  against 
the  people  of  this  state. 


(33  Mont.  348) 

LOVB  V.  FLAHIVH  et  at 
(Supreme  Coart  of  Montana.    Dec.  18,  190B.) 

1.  Pimjo   LAin>— LiAin)   Depastkeht — Fnn>- 
iHos  OF  Officers — CoNCLnBrvENsas. 

In  the  absence  of  fraud,  the  findings  of  the 
officers  of  the  Liaod  Department  on  all  questions 
of  fact  are  conclusive  on  the  courts,  regardless 
of  whether  they  are  contrary  to  the  preponder- 
ance of  the  evidence  or  not, 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Public  Lands,  {  301.] 

2.  Saue — HoMxsiEAn — Pbetebknox    Afpuoa- 

TION. 

Where  applicatlonB  for  homestead  entry  on 
the  same  land  were  filed  simultaneously  after 
the  expiration  of  three  months  from  the  date 
the  official  plat  was  approved  and  filed  In  the 
local  land  office,  a  finding  of  the  Secretary  of 
the  Interior  that  the  applicant  who  had  preserved 
hia  right  to  the  land  intact  since  his  settlement 
should  be  given  preference  over  tbe  other,  who 
had  relinquished  or  abandoned  his  right,  in 
the  absence  of  evidence  that  such  right  had  ever 
been  established  prior  to  the  date  of  settlement 
by  such  other  applicant,  was  proper. 
8.  Saue — Findings — Qitestior  of  Fact. 

As  between  two  simultaneous  applicatlona 
for  entry  of  homestead  land,  the  question  as 
to  which  of  the  applicants  bad  made  the  prior 
settlement  was  a  question  of  fact  for  the  de- 
termination of  the  Land  Department 

Appeal  from  District  Court,  Missoula  Coun- 
ty;  F.  a  Webster,  Judge. 

Action  by  Edward  H.  Love  against  Annie 
Flabive  and  another.  From  a  Judgment  in 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

Toole  &  Bach  and  Chas.  B.  Pew,  for  ap- 
pellant B.  E.  Hershey  and  Woody  ft  Woody, 
for  respondents. 

BRANTLY,  Q  J.  This  action  was  brought 
to  obtain  a  decree  declaring  the  defendant 
Annie  Flatalve  trustee  for  tbe  benefit  of  tbe 
plaintlfr  of  tbe  legal  title  to  tbe  E.  i^  of  tbe 
S.  E.  ^  of  section  22,  township  20  N.,  of 
range  26  W.,  In  Missoula  county.  Tbe  de- 
fendant Lansing  is  made  a  party  because 
be  appears  of  record  as  a  bolder  of  a  mort- 


gage upon  the  property  from  Ms  eodefendant 
Tbe  debt  secured  by  this  mortgage  Is  alleged 
to  have  been  paid,  except  a  small  balance. 
Tbe  district  court  sustained  a  general  de- 
murrer to  the  complaint  and,  plaintiff  declin- 
ing to  amend,  entered  judgment  for  the  de- 
fendants. Plaintiff  has  appealed  from  the 
Judgment 

The  complaint  la  prolix,  and  contains  much 
matter  that  Is  immaterial.  Tbe  pvtinent 
facts,  as  they  appear  from  Its  allegations  and 
tbe  exhibits  attached  to  and  made  a  part  of 
It,  are  substantially  as  follows:  In  May, 
1882,  the  plaintiff,  being  a  citizen  of  the 
United  States  and  qualified  to  acquire  a 
homestead  upon  the  public  domain  under  the 
federal  homestead  laws,  settled  upon  tbe 
B.  ^  of  the  N.  BL  %  of  section  27,  town- 
ship 20  N.  of  range  26  W.,  and  built  a  house 
thereon.  He  claimed  this  land,  and  also  the 
land  In  controversy  Immediately  to  the 
north.  He  fenced  It  all,  except  tbe  north  20 
acres  of  the  disputed  portion.  One  Michael 
Flahlve,  tbe  husband  of  the  defendant  Annie 
Flabive,  then  worked  for  him  and  built  tbe 
fence.  Tbe  land  bad  not  been  surveyed.  In 
October,  1881,  Michael  Flahlve  made  settle- 
ment on  the  N.  W.  ^  of  the  S.  B.  ^  of 
section  22.  He  bnllt  a  house  thereon,  and 
thereafter  claimed  the  whole  of  that  quartw 
of  tbe  section  as  bis  homestead.  He  was 
also  qualified  to  acquire  a  homestead  under 
tbe  laws  of  tbe  United  States.  He  retained 
possession  of  tbe  west  half  of  the  quarter 
section,  and  also  of  tbe  unfenced  portion  at 
the  east  half,  and  cultivated  It  Tbe  official 
survey  was  made  In  1886,  but  the  plat  was 
not  approved  and  filed  in  tbe  local  land  office 
until  December  11,  1888.  On  January  2, 
1889,  tbe  plaintiff  executed  tbe  papers  neces- 
saiT  to  enter  the  land  claimed  by  btm.  On 
January  16th  Flahlve  executed  the  papers 
necessary  to  enter  tbe  S.  B.  ^  of  section  22. 
It  does  not  appear  distinctly  from  tbe  al- 
legations of  tbe  complaint  when  the  appli- 
cations were  tendered  to  the  officers  of  tbe 
local  land  office.  However  the  fact  may  have 
been,  in  the  subsequent  controversy  between 
tbe  parties  as  to  which  of  them  was  entitled 
to  enter  tbe  land  in  dispute,  these  officers 
found  and  declared  that  the  entries  were 
tendered  simultaneously,  and  by  a  decision 
made  on  August  20,  1890,  fixed  tbe  date  as 
June  14,  1889,  and.  Inasmuch  as  the  plaintiff 
appeared  to  have  been  the  first  settler,  recog- 
nized his  claim,  permitted  him  to  make  the 
entry,  and  rejected  Flabive's  application  as 
to  the  disputed  portion.  This  decision  was, 
upon  successive  appeals  to  tbe  Commissioner 
of  tbe  General  Land  Office  and  tbe  Secretary 
of  the  Interior,  affirmed ;  the  decision  of  the 
Secretary  of  the  Interior  being  rendered  on 
January  Vi,  1894.  In  tbe  meantime  Flahlve 
died.  The  defendant  Annie  Flahlve,  bis  wid- 
ow, thereupon  filed  a  motion  for  a  rehearing ; 
tbe  ground  alleged  being  that  subsequent  to 
his  settlement  in  1882  the  plaintiff  had,  by  a 
sale,  parted  with  his  Interest  la  tbe  portion 
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of  section  22  in  ctKitroversy  to  one  Rundall. 
who  in  turn  had  sold  to  Flahlve,  with  the 
resiilt  that  the  plaintiff's  right  to  entry 
was  subject  to  that  of  her  husband,  Flahive. 
The  rehearing  was  granted,  and  the  matter 
referred  to  the  local  ofHcers  for  proof. 
Again  the  decision  of  these  officers  was  in 
plaintiff's  favor.  Upon  final  appeal  to  the 
Secretary  of  the  Interior  this  decision  was 
reversed,  and  the  rights  of  the  defendant 
Flahive  held  superior  to  those  of  the  plain- 
tiff. This  decision  was  rendered  on  December 
26,  1896.  A  motion  for  rehearing  by  the 
plaintiff  on  the  ground  that  the  records  of 
the  local  land  office  showed  that  his  applica- 
tion for  entry  was  in  fact  made  prior  to  that 
of  Flahive,  and  as  early  as  April  3,  1889, 
was  denied  on  March  15,  1897.  Thereupon 
riahive's  entry  was  allowed,  and  patent  Issued 
to  Annie  Flahive.  In  matting  the  decision 
of  December  26,  1896,  the  Secretary  of  the 
Interior  had  before  him  evidence  from  which 
he  found  that  subsequent  to  the  date  of 
plaintiff's  entry  in  1882  be  had  sold  his  inter- 
est, whatever  it  was,  in  the  land  in  dispute 
to  one  Rundall,  who  In  turn  sold  it  to  Fla- 
hive, and  held  that,  such  being  the  case,  and 
the  two  entries  having  been  tendered  simul- 
taneously, the  Flahive  application  should  be 
givn  preference.  By  the  motion  for  rehear- 
ing by  plaintiff  there  was  submitted  the  ques- 
tion whether,  upon  the  records,  the  applica- 
tion for  entry  by  the  plaintiff  had  not  in 
fact  been  made  prior  to  June  14,  1889,  and 
as  early  as  April  5,  1889.  It  does  not  appear 
from  the  allegations  of  the  complaint  that 
such  was  the  case,  nor  that  the  finding  by  the 
officers  of  the  local  land  office  that  the  entries 
were  tendered  simultaneously  was  erroneous. 
The  decision  of  the  Secretary  of  the  Interior 
held  in  effect  that,  since  the  entries  were 
tendered  simultaneously,  it  was  of  no  con- 
sequence whether  June  14th  or  April  5th 
was  the  correct  date ;  that  the  result  of  the 
sale  by  the  plaintiff  was  the  same  in  either 
event;  and  that  it  operated  as  an  estoppel 
against  plaintiff's  claims  to  preference. 

The  contention  is  made  that  the  officers 
of  the  Land  Department  erred  in  holding 
that  the  fact  of  plaintitCs  application  for 
entry  was  tendered  to  the  officers  of  the  lo- 
cal land  office  as  early  as  April  5,  1889,  was 
Immaterial,  since,  if  the  application  was  in 
fact  made  at  that  time,  he,  being  the  first 
settler,  had  the  preference.  The  further  con- 
tention is  made  that,  if  the  applications 
were  tendered  simultaneously  on  June  14, 
1889,  the  plaintiff  was  entitled  to  the  pref- 
erence, because,  Flahive  having  failed  to 
avail  himself  of  his  preferential  right  dur- 
ing the  three  months  following  the  approval 
of  the  survey  and  the  receipt  of  the  plat  at 
the  local  land  office  (Rev.  St.  V.  S.  §  22CC, 
21  Stat.  140,  |§  2,  3),  the  riglit  of  plaintiff  un- 
der bis  prior  settlement  became  again  su- 
perior, even  if  It  be  conceded  he  had  lost 
it  in  the  first  instance  by  sale  to  Rundall 
subsequent    to    such    settlement.    In    other 


words,  let  it  be  conceded  that  the  sale  oper- 
ated as  an  estoppel  to  his  assertion  of  a  claim 
to  preferential  entry  until  the  expiration  of 
the  time  during  which  Flahive  had  the  ex- 
clusive right — tliat  is,  until  the  expiration 
of  the  three  montlis  after  the  receipt  of  the 
plat  at  the  local  laud  office;  the  plaintiff's 
old  right  revived,  and  he  should  have  been 
given  preference,  though  the  applications  for 
entry  were  tendered  simultaneously.  It  is 
said  that  in  deciding  both  matters  there  was 
error  in  the  application  of  the  law  to  the 
facts,  and  plaintiff  invokes  the  rule  that 
whenever  the  officers  of  the  Land  Depart- 
ment of  the  United  States  have  misconstrued 
the  law  Involving  the  rights  of  entrymen, 
or  bave  made  a  misapplication  of  it  to  the 
facts  of  the  particular  case,  with  the  result 
that  a  patent  has  been  issued  to  the  wrong 
person,  and  thus  an  injustice  Is  done  to  an- 
other who  is  of  right  entitled  to  it,  a  court 
of  equity  will  hold  the  former  a  trustee  for 
the  latter,  and  decree  title  accordingly.  This 
rule  is  well  settled.  Small  v.  Rakestraw,  28 
Mont  413,  72  Pac.  746,  104  Am.  St  Rep.  691; 
Johnson  v.  Towsley,  13  WalL  72,  20  L.  Ed. 
48o.  But  we  think  It  has  no  application  to 
this  case. 

In  holding  that  it  was  not  material  wheth- 
er the  plaintiff's  application  to  make  entry 
was  in  fact  tendered  on  April  5  or  June  14, 
1880,  the  Secretary's  decision  was  clearly 
right  By  the  decision  of  August  20,  1890, 
it  was  found  by  the  local  officers  that  the 
entries  were  tendered  simultaneously.  So 
far  as  the  record  shows,  this  finding  was 
never  questioned.  Nor  was  the  date  of  fil- 
ing ever  questioned  until,  by  the  motion  for 
a  rehearing,  decided  by  the  Secretary  on 
March  15,  1800,  the  Secretary  held  that,  even 
if  the  local  officers  were  mistaken  in  fixing 
June  14th  as  the  date,  the  fact  of  simultane- 
ous application  still  remained  unquestioned, 
and  that  the  difference  in  the  date  did  not 
avail.  If  it  be  assumed  that  the  finding  of 
the  local  officers  was  erroneous,  as  not  being 
in  accordance  with  the  preponderance  of 
the  evidence,  or  that  the  decision  of  the  Sec- 
retary was  wrong  for  the  same  reason,  yet 
what  the  evidence  before  them  was  does  not 
appear;  and.  If  it  did,  this  court  could  not 
assume  to  review  it  and  reach  a  different 
conclusion,  for,  in  the  absence  of  fraud,  the 
findings  of  the  officers  of  the  Land  Depart- 
ment upon  all  questions  of  fact  are  conclu- 
sive upon  the  courts.  Small  v.  Rakestraw, 
supra,  and  cases  cited.  Again,  it  is  manifest 
that  if  the  plaintiff,  after  bis  settlement,  had 
sold  his  Interest  to  Flahive,  the  latter  bad 
the  exclusive  right  of  entry  until  March  11, 
1889.  As  between  the  two  applications  ten- 
dered before  that  date,  Flahive  was  entitled 
to  preference.  If  plaintiff's  right  had  been 
sold  or  abandoned  by  him,  it  must  follow  that 
his  settlement  in  1882  could  not  be  recogni- 
zed as  initiating  any  right  of  preference  over 
Flahive,  who  had  preserved  his  from  the 
date  of  settlement  In  1884.    After   the  ex- 
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piratlon  of  the  three  months  from  December 
11,  1888,  the  parties  stood  upon  equal  foot- 
ing, and  the  one  first  tendering  bis  application 
was  entitled  to  preference.  Since  they  were 
tendered  simultaneously,  and  l>oth  parties 
founded  their  claim  of  right  uix>n  their  first 
settlement,  the  Secretary  of  the  Interior  con- 
cluded that  the  Flahive  right,  which  had 
been  preserved  intact,  should  be  given  pref- 
erence oyer  one  which  had  been  relinquished 
or  abandoned;  nothing  appearing  to  show 
that  the  latter  had  ever  been  re-established 
prior  to  the  date  of  Flahive's  settlement 
After  a  claim  has  once  been  abandoned  the 
right  to  it  may  be  acquired  by  any  other 
person  who  desires  to  take  it 

Counsel  for  appellant  have  devoted  much 
of  their  argument  to  the  contention  that  the 
Secretary,  in  his  decision  of  December  26, 
1S96,  holding  that  the  plaintiff  was  estopped 
by  his  sale  to  Rundall  to  claim  a  preference 
right,  undertook  to  adjudicate  the  equities 
between  the  parties,  whereas  all  these  mat- 
ters should  have  been  left  to  be  determined 
by  a  court  of  equity  having  cognizance  of 
such  matters.  It  is  of  no  consequence  wheth- 
er the  result  of  the  sale  be  called  an  estoppel 
or  an  abandonment  The  fact  that  there  was 
a  sale  made  was  material  in  an  investigation 
of  the  questions  then  before  the  Secretary, 
and  entirely  within  his  Jurisdiction  to  de- 
cide, to  wit:  Who  made  the  prior  settle- 
ment and  was  therefore  entitled  to  entry? 
This  being  a  question  of  fact,  It  was  within 
the  Jurisdiction  of  the  department  to  decide 
It,  and,  in  the  absence  of  fraud,  its  finding 
must  be  deemed  conclusive.  Small  y.  Bake- 
straw,  supra,  and  cases  cited. 

The  Judgment  of  the  district  court  was  cor- 
rect, and  must  be  affirmed. 

Affirmed. 

MIIiBURN  and  HOLLOWAT,  JJ.,  concur. 


DOUAIS  y.  DOLIi  et  aL 
(Supreme  Court  of  Montana.    Dec.  18,  1905.) 

1.  Appeai — Review — Discketion     op     Tbiai. 
CouKT— -Continuance. 

Under  Code  Civ.  Proc.  §  774,  providing 
that  a  court  may  permit  the  amendment  of 
pleadings  on  such  terms  as  It  deems  proper,  the 
refusal  of  a  continuance,  on  permitting  an 
amendment  to  the  complaint  m  an  action 
against  an  administrator  so  as  to  allege  the 
presentation  of  the  claim  to  the  administrator, 
as  required  by  Code  Civ.  Proc.  Sf  2604,  2612. 
was  not  ground  for  reversal,  in  the  absence  of 
an  afSrmstive  showing  of  abuse  of  discretion. 

2.  ADMIN1STRA.T0B8 PbESENTATION  OF  ClAIMB 

— ^Affidavit  in  Sdppobt. 

Where  a  claim  against  an  administrator 
is  verified  by  the  affidavit  of  the  claimant,  the 
use  of  the  words  "to  the  knowledge  of  said 
claimant,"  instead  of  "to  the  knowledge  of  the 
affiant,"  the  words  used  in  the  statute  (Code 
Civ.  Proc.  §  2001) ,  does  not  render  the  affidavit 
insufficient 

3.  Same — Attachino   Wbitten   Instkument. 

Where  a  claimant  against  an  administrator 
had  entered  into  a  contract  for  the  sale  of  ice 
to  a  firm  of  which  the  decedent  was  a  member, 


had  then  made  ft  compromise  with  the  firm,  and 
had  finally  made  an  oral  agreement  for  the  pay- 
ment of  the  amount  last  agreed  upon  in  instail- 
meuts  at  certain  dates,  his  claim  was  not  based 
on  either  of  the  prior  contracts,  but  on  the  oral 
agreement,  and  hence  did  not  fall  within  Code 
Civ.  Proc.  i  2G07,  providing  that  a  copy  of  the 
instrument  on  which  a  claim  is  founded  must 
accompany  the  claim.  „   ._ 

4.  Same — Rejection  or  Claiu. 

Where  a  claim  against  a  decedent's  estate 
was  presented  at  Ihr  office  of  the  administrator's 
attorney,  who  under  the  administrator's  direc- 
tiou  indorsed  the  claim  "Rejected"  and  signed 
the  administrator's  name,  there  was  a  sufficient 
compliance  with  Code  Civ.  Proc.  §  2607,  re- 
quiring the  rejection  or  allowance  of  claims  by 
the  administrator. 

5.  Tbiai,  —  Reception  of  Evidence  —  Objec- 
tions. 

In  an  action  by  an  assignee  of  a  claim,  an 
objection  to  any  testimony  as  to  the  assignment 
was  too  broad  to  raise  the  point  that  oral 
evidence  of  the  assignment  was  inadmissible 
because  it  was  in  writing. 

6.  Witnesses  —  Competency  — Tbansactions 
WITH  Decedents. 

Under  Sess.  I-aws  1897,  p.  245,  the  testi- 
mony of  plaintifE  in  action  against  an  admin- 
istrator as  to  an  assignment  to  him  of  a  claim 
against  the  decedent,  on  his  consent,  was  incom- 
petent, and  even  a  general  objection  would  have 
been  sufficient  to  exclude  it. 

7.  Tbial — Reception  or  Evidence — Motion  to 
Stbikk  Out. 

A  motion  to  strike  out  the  testimony  of  two 
witnesses  to  an  assignment  of  claim,  where 
the  testimony  of  one  was  competent  for  certain 
purposes,   was   properly  denied. 

8.  Assignments — Evidence — StrmciENCY. 

Evidence  of  an  oral  assignment  of  a  claim, 
to  which  DO  legal  objection  was  Interposed,  was 
sufficient  to  justify  a  finding  that  the  assignee 
was  the  owner  of  the  claim,  though  there  was  a, 
written  assignment  which  had  been  lost,  and 
though  the  beat  evidence  was  not  introduced. 

9.  Appkaii — Bbief — ^Assignment  of  EIbbor. 

Error  not  aspigned  in  the  brief  on  appeal, 
as  required  by  rule  10,  subd.  3,  of  the  rules  of 
the  Supreme  Court  (57  Pac  vii),  will  not  be 
considered. 

Appeal  from  District  Court,  Silver  Bow 
County;  E.  W.  Harney,  Judge. 

Action  by  D.  Dorals  against  George  E.  Doll. 
Con.  Fleming,  administrator  of  the  estate  of 
T.  P.  Fleming,  deceased,  and  others.  From 
a  Judgment  In  favor  of  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendant  Fleming 
appeals.    Affirmed. 

Chas.  O'Donnell,  for  appellant  Kirk  & 
Cainton,  for  respondent 

BRANTLT,  C.  J.  This  action  was  com- 
menced by  one  Louis  Dupuls  to  recover  a 
balance  alleged  to  be  due  upon  a  settlement 
between  the  parties  for  ice  sold  and  delivered 
by  plaintiff  to  defendants.  At  the  time'  the 
transactions  occurred  out  of  which  the  con- 
troversy arose  T.  P.  Fleming,  with  his  co- 
defendants  George  E.  Doll,  T.  E.  Fitzgerald, 
and  W.  O.  Fisk,  were  dealing  in  ice  in  the 
city  of  Butte,  under  the  firm  name  of  the 
"Consumers'  Pure  Ice  Company."  During 
the  pendency  of  the  action  Dupuls  for  value 
assigned  his  claim  to  Dorals,  who  was  sul)- 
stituted  as  plaintiff  In  his  stead.  The  three 
defendants,  other  than  Fleming,  defaulted. 
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and.  Judgment  having  been  entered  against 
them,  the  action  proceeded  against  Fleming 
alone  In  the  name  of  the  assignee.  In  the 
meantime  Fleming  died,  and  the  present  de- 
fendant, his  administrator,  was  substituted 
as  defendant  in  the  action.  Amended  and 
snpplemental  pleadings  were  filed  to  meet  the 
changed  relations  of  the  parties.  Upon  a 
trial  In  the  district  court  plaintiff  had  Judg- 
ment. This  appeal  Is  from  the  Judgment  and 
on  order  denying  defendant  a  new  trial. 

The  Issue  presented  by  the  pleadings  and 
tried  by  the  district  court  was  whether  the 
estate  of  T.  P.  Fleming  Is  liable  for  the 
amount  of  plaintiff's  claim;  the  administra- 
tor alleging  that  It  grew  out  of  dealings  be- 
tween Dupuis  and  the  Consumers*  Pure  Ice 
Company  prior  to  the  time  when  T.  P.  Flem- 
ing became  a  copartner.  EJrror  Is  assigned 
upon  the  action  of  the  district  court  in  re- 
fusing to  grant  the  defendant  a  postponement 
of  the  trial.  In  admitting  evidence,  and  in 
snbmltting  certain  instructions  to  the  Jury. 
Contention  is  also  made  that  the  evidence  Is 
insufficient  to  sustain  the  verdict. 

1.  When  the  cause  was  railed  for  trial,  the 
plaintiff  by  leave  of  court  filed  an  amendment 
to  the  complaint,  by  which  he  incorporated 
therein  the  necessary  allegation  (Code  Civ. 
Proc.  ti  20O4,  2612)  that  his  claim  had  been 
presented  to  the  administrator  of  Fleming 
for  allowance  within  the  time  prescribed  by 
law,  and  had  been  by  him  rejected  (Code 
Civ.  Proc.,  §  2604).  Counsel  for  defendant 
moved  for  a  postponement  of  the  trial  for  20 
days  to  enable  him  to  prepare  an  amended 
answer.  The  ground  alleged  was  surprise; 
but  counsel,  though  asked  by  the  court  to 
show  wherein  he  was  taken  by  surprise, 
declined  to  do  so.  Thereupon  the  court  over- 
ruled the  motion,  but  postponed  further  hear- 
ing imtil  the  opening  of  the  afternoon  session, 
when  the  trial  proceeded.  Defendant  alleges 
prejudicial  error.  Under  section  774  of  the 
Code  of  Civil  Procedure  the  court  had  discre- 
tionary power  to  permit  the  amendment 
under  such  terms  as  It  deemed  Just  and 
proper.  This  It  did.  It  does  not  appear  that 
defendant  was  surprised  by  the  presentation 
of  an  issue  which  he  could  not  meet,  or  that 
be  did  not  meet  It  with  all  the  evidence 
available  In  any  event.  In  the  absence  of  an 
affirmative  showing  of  an  abuse  of  discretion 
by  which  prejudice  was  suffered,  the  assign- 
ment must  be  held  to  be  without  merit 
Jorgenson  v.  Butte,  etc.,  Co.,  13  Mont  288, 
34  Pac.  37;  Montana  Ore  Pur.  Co.  v.  Boston 
&  Mont.  C.  C.  &  S.  M.  Co.,  27  Mont  288,  70 
Pac.  1114;  Christiansen  y.  Aldrloh  et  al,, 
80  Mont  446,  76  Pac.  1007. 

2.  For  the  purpose  of  showing  that  his 
claim  had  been  presented  to  the  administra- 
tor and  rejected  by  him,  the  plaintiff,  over 
objection  of  defendant,  was  permitted  to 
Introduce,  with  other  evidence,  the  original 
claim  found  In  the  files  of  the  district  conrt 
In  the  matter  of  the  estate  of  T.  P.  Fleming, 
with  the  Indorsements  thereon.    The  objec- 


tions made  were  that  the  claim  was  not  prop- 
erly verified  by  affidavit,  that  there  was 
not  attached  to  it  a  copy  of  the  instrument 
upon  which  it  was  founded,  and  that  it  did 
not  appear  therefrom  that  It  had  been  re- 
jected. Error  Is  alleged  In  this  regard.  The 
claim  as  presented  to  the  administrator  was 
supported  by  the  affidavit  of  both  Dupuis 
and  Dorais.  The  affidavit  of  Dorals  was  in 
form  and  effect  such  as  Is  required  by  sec- 
tion 2004,  supra,  except  that  It  closed  with 
the  words  "to  the  knowledge  of  said  claim- 
ant" Instead  of  "to  the  knowledge  of  the 
affiant,"  the  words  used  in  the  statute.  This 
section  permits  a  claim  to  be  presented  by 
the  claimant  himself,  or  by  some  one  in  his 
behalf.  When  presented  by  another  In  his 
behalf,  the  accompanying  affidavit  must  set 
forth  the  reason  why  the  claim  is  so  present- 
ed. In  such  a  case  the  statements  must  be 
to  the  knowledge  of  the  "affiant."  But  when 
the  claimant  acts  for  himself,  the  term 
"claimant"  meets  a.^  the  requirements  of  the 
statute,  for  the  affiant  and  the  claimant  are 
one  and  the  same  iierson.  The  affidavit  In 
question  was  sufficient  But,  to  make  the 
matter  doubly  sure,  the  claim  had  the  affi- 
davit of  Dupuis  attached  also.  To  this  ex- 
tent the  plaintiff  went  further  than  the  stat- 
ute requires,  in  the  absence  of  a  demand  by 
the  administrator  of  satisfactory  vouchers 
or  other  proofs  in  support  of  the  claim  under 
the  provisions  of  section  2604.  supra.  It  does 
not  appear  that  any  such  demand  was  made 
In  this  Instance.  The  cause  of  action  stated 
in  the  complaint  Is  for  a  balance  due  on 
a  settlement  between  Dupuis  and  the  Con- 
sumer's Pure  Ice  Company,  a  copartnership 
consisting  of  T.  P.  Fleming  and  others.  The 
evidence  shows  that  In  December,  1899,  and 
February,  190O,  the  firm,  Fleming  not  then 
being  a  member,  had  entered  Into  written 
contracts  with  Dupuis  for  the  sale  and  deliv- 
ery of  Ice,  and  that  after  delivery  to  the 
amount  of  3,2391^  tons  these  contracts  were 
abandoned,  and  upon  a  settlement  not  under 
the  terras  of  the  contract,  but  by  way  of  a 
compromise  by  which  Dupuis  agreed  to  take 
less  for  the  amount  delivered  than  he  would 
have  been  entitled  to  otherwise,  the  amount 
agreed  upon  as  due  was  $2,205.  It  was  then 
orally  agreed  that  this  amount  should  l>e 
paid,  one-third  In  March,  one-third  on  May 
1st  and  the  balance  on  July  1,  1900.  The 
claim  thus  appears  to  have  been  due,  not  up- 
on the  contracts  or  either  of  them,  but  upon 
the  oral  agreement,  the  result  of  which  was 
an  account  stated.  Such  being  the  case,  the 
claim  was  not  "fonnded  on  a  bond,  bill,  note 
or  other  instrument,"  within  the  meaning  of 
section  2007  of  the  Code  of  Civil  Procedure, 
which  appellant  cites.  Touching  the  rejec- 
tion of  the  claim.  It  appears  that  it  was 
presented  within  the  required  time,  at  the 
office  of  the  attorney  of  the  administrator 
In  accordance  with  the  requirements  of  the 
published  notice  to  creditors.  The  attorney, 
under  the  direction  of  the  administrator. 
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Indorsed  the  claim  "rejected,"  and  signed  the 
administrator's  name.  This  was  a  sufficient 
compliance  with  the  statute.  Code  Civ.  Proc. 
S  2606.  But,  even  if  the  administrator  had 
neglected  to  Indorse  it  at  all,  the  plaintiff 
had  his  option,  after  the  lapse  of  10  days 
from  the  date  of  presentation,  to  regard  such 
negligence  as  a  rejection  and  to  proceed  ac- 
cordingly. 

Contention  is  made  that  the  court  erred 
In  overruling  the  defendant's  objection  to 
the  testimony  of  one  Martin  Johnson  touch- 
ing the  assignment  of  the  claim  by  Dupula 
to  Dorals.  This  witness  testified  to  a  con- 
versation had  by  Dorais,  Fleming,  and 
Dnpuis  in  his  presence,  in  which  it  was 
agreed  that,  since  Dupuis  was  Indebted  to 
Dorais,  Fleming  might  pay  to  Dorals  the 
amount  due  to  Dupuis  from  the  firm.  Flem- 
ing agreed  for  the  firm  to  do  this.  The 
objection  was:  "We  object  to  any  testimony 
being  given  as  to  this  assigmnent  of  this 
account  from  Louis  Dupuis  to  D.  Dorais." 
If  the  court  had  sustained  this  objection, 
the  case  would  have  been  at  an  end.  The 
fact  that  the  assignment  had  been  made  was 
put  in  issue  in  the  pleadings;  for  It  was  al- 
leged In  the  complaint  and  denied  In  the 
answer,  and  it  would  have  been  Impossible  to 
prove  it,  whether  made  orally  or  in  writing. 
Even  if  a  written  assignment  had  been  pro- 
ducetl,  it  would  have  been  necessary  to  prove 
its  execution  by  the  testimony  of  some  one 
before  It  could  have  been  Introduced.  The 
purpose  of  counsel  in  making  the  objection, 
as  appears  elsewhere  in  the  record,  was  to 
exclude  oral  evidence  of  the  assignment,  for 
the  reason  that  it  had  been  made  in  writ- 
ing. The  objection  was  too  broad.  The  evi- 
dence was  competent  in  any  event  to  show  an 
admission  of  Indebtedness  by  Fleming,  and 
for  this  reason  it  should  not  have  been  ex- 
cluded altogether.  It  would  have  been  prop- 
er to  limit  the  effect  of  the  evidence,  either 
by  a  ruling  made  at  the  time  or  by  a  suitable 
instruction  submitted  to  the  jury,  had  counsel 
so  requested;  but,  as  counsel  made  no  such  re- 
quest, he  may  not  be  heard  to  allege  error 
upon  the  ruling.  Later  a  motion  was  made 
to  strike  out  this  testimony  of  Johnson  and 
that  of  D.  Dorais  upon  the  same  subject; 
the  ground  of  the  motion  being  in  effect  the 
same  as  that  of  the  objection  to  the  testi- 
mony of  Johnson.  The  evidence  of  Dorais 
was  clearly  Incompetent,  because,  being 
pialntlfT  in  the  case  as  assignee  of  the  claim 
against  the  estate,  he  could  not  be  a  witness 
in  the  action  against  the  administrator. 
Even  a  general  objection  to  his  testimony 
would  have  been  sufficient  to  exclude  it 
Sess.  Laws  1897,  p.  245.  But  the  motion 
was  too  broad,  since  it  included  all  the  evi- 
dence of  both  witnesses.  Such  being  the  case, 
and  the  evidence  of  Johnson  being  competent 
for  one  purpose,  the  court  was  not  in  error 
in  denying  it. 

3.  The  criticism  of  the  instructions  made 
by  counsel  have  to  do  rather  with  the  suffi- 


ciency of  the  evidence  to  go  to  the  Jury  than 
with  their  correctness  as  propositions  of  the 
law  applicable  to  the  case.  It  Is  not  nec- 
essary to  discuss  them  further  than  to  re- 
mark that,  though  brief,  they  fairly  submit- 
ted the  case  to  the  Jury  upon  the  issue  tried. 

4.  The  evidence  was  sufficient  to  go  to  the 
jury,  though,  to  establish  the  assignment  of 
the  claim  in  suit  by  Dupuis  to  Dorais,  the 
plaintiff  did  not  present  the  best  evidence. 
The  assignment  was  In  writing,  but  the 
writing  had  been  lost  This  was  clearly 
established.  Instead  of  offering  evidence  of 
its  contents,  the  plaintiff  relied  upon  the  tes- 
timony of  Johnson  and  Dorais  as  to  the 
agreement  made  by  Fleming,  Dorais,  and 
Dupuis  heretofore  referred  to,  and  the  affi- 
davit of  Dupuis  attached  to  the  claim  pre- 
sented to  the  administrator  for  allowance. 
In  which,  besides  deposing  to  the  matter  re- 
quired by  the  statute,  Dupuis  swore  that  the 
claim  belonged  to  Dorais.  This  evidence 
was  before  the  Jury  without  legal  objection 
or  limitation  as  to  Its  office  In  the  case,  and 
was  sufficient  to  Justify  a  finding  for  plaintiff 
of  the  fact  that  he  Is  the  owner  of  the  claim. 

5.  The  i>oint  was  made  In  the  oral  argu- 
ment that  the  Judgment  Is  not  In  accordance 
with  the  verdict  of  the  Jury.  This  point  Is 
also  argued  somewhat  In  the  brief.  The 
contention  made  Is  that  the  verdict  of  the 
Jury  was  for  $1,470,  without  Interest,  while 
the  court  entered  judgment  for  this  sum, 
together  with  Interest  from  April  23,  1902, 
at  the  rate  of  8  per  cent,  per  anmmi,  thus 
increasing  the  verdict  of  tlie  jury  without 
warrant  of  law  to  $1,000.  This  point  is  dis- 
posed of  by  the  remark  that  the  error.  If  It 
be  such.  Is  not  assigned  In  the  brief  In  com- 
pliance with  the  requirement  of  subdivision 
3  of  rule  10  of  the  rules  of  this  court  (57  Pac. 
vll),  and  may  not  be  considered. 

The  Judgment  and  order  are  affirmed. 
Affirmed. 

MILBURN  and  HOLLOW  AY,  JJ.,  concur. 


POIXDEXTEU  &  ORR  LIVE  STOCK  CO. 

V.  OREGON  SHORT  LINE  R.  CO. 

(Supreme  Court  of  Montana.    Dec.  18,  1905.) 

1.  Evidence— Res  Gest^. 

In  an  action  ajsainat  a  railroad  company 
for  kiliin;;  an  animal,  the  testimony  of  a  wit- 
ness that  tbe  section  boss  showed  liim  where  the 
animal  was  when  struck,  and  stated  that  after 
it  was  struck  be  killed  it,  was  not  admissible 
as  res  ^estic. 

[Ed.  Note. — For  cases  In  point,  see  vol.  20, 
Cent  Dig.  Evidence,  §  367.1 

2.  Trial— Stkikino  Oitt  Evidence. 

Where  evidence  is  admitted  without  objec- 
tion, and  the  witness  is  cross-examined,  it  can- 
not be  stricken  out  on  motion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  $|  242-244.] 

3.  Ratiboads  —  KiLUNo  Stock— Evidence— 
Variance. 

Under  Code  Civ.  Proc.  ill  770,  77a  provid- 
ing that  no  variance  is  to  be  deemed  material 
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noless  it  aotnally  mislrads  the  adverse  party  to 
his  prejudice,  and  that  no  jad^ment  shall  be  re- 
>'ersed  by  reason  of  any  detect  in  the  proceed- 
ings which  does  not  affect  the  substantial  rights 
of  the  parties,  where  the  complaint  in  an  notion 
ftKainst  a  railroad  company  charges  that  defend- 
ant killed  an  animal,  proof  that  it  was  injured 
and  killed  by  the  section  boss  to  end  its  suffering 
was  not  such  material  variance  as  to  require 
reversal. 
4.  SAMK  —  INSTBUCTION— Pbima  Facib  Pkoof 

OF  Neqlioencb. 

In  an  action  against  a  railroad  company 
for  killing  an  animal,  an  instruction,  under  Civ. 
Code,  I  951,  that  if  the  animal  was  killed  as  al- 
leged the  law  presumed  such  killing  to  have 
been  the  result  of  defendant's  negligence,  waa 
not  improper  because  the  proof  showed  that 
the  animal  was  injured  and  killed  by  the  sec- 
tion boss. 

Milburn,  J.,  dissenting. 

Appeal  from  District  Court,  Beaverhead 
County;  M.  H.  Parker,  Judge. 

Action  by  the  Polndexter  &  Orr  Live  Stock 
Company  against  the  Oregon  Short  Line  Rail- 
road Company.  From  a  judgment  for  plain- 
tiff,   defendant  api>eal8.    Affirmed. 

Jno.  G.  Willis,  for  appellant  H.  R.  Melton 
and  3.  B.  Polndexter,  for  respondent 

BRANTLT,  C.  J.  Tbis  action  was  brought 
under  section  951  of  the  Civil  Code  to  obtain 
a  Judgment  for  the  value  of  a  bull,  for  that 
tbe  defendant  corporation,  operating  a  rail- 
road within  tbe  state  of  Montana,  so  negli- 
gently managed  its  locomotive  and  cars  that 
the  same  ran  against  and  over  said  bull  and 
killed  and  destroyed  tbe  same,  to  tbe  damage 
of  plaintiff  in  tbe  sum  of  $100.  The  statute 
provides:  "Sec.  951.  Every  railroad  corpora- 
tion or  company  operating  any  railroad,  or 
branch  thereof,  within  tbe  limits  of  this 
state,  which  shall  negligently  Injure  or  kill 
any  horse,  mare,  •  »  •  bull,  •  •  • 
or  any  other  domestic  animal,  by  running 
any  engine  or  engines,  car  or  cars,  over  or 
against  any  such  animal,  shall  be  liable  to 
tbe  owner  of  such  animal  for  the  damages 
sustained  by  such  owner  by  reason  thereof. 
•  •  •  "  It  ftirther  provides  that  proof  of 
tbe  Injury  or  killing  shall  be  prima  fade 
proof  of  negligence.  At  the  dose  of  plain- 
tiff's case  tbe  defendant  moved  for  a  nonsuit 
on  tbe  grounds:  (1)  That  tbe  complaint  does 
not  state  a  cause  of  action;  and  (2)  that  tbe 
evidence  does  not  show  that  tbe  defendant 
or  any  of  Its  servants  or  employes,  did  In- 
jure or  kill  tbe  animal  in  question.  Tbe  mo< 
tlon  being  denied  and  defendant  declining  to 
offer  any  evidence,  tbe  cause  was  submitted 
to  tbe  Jury,  which  found  a  verdict  for  plain- 
tiff. Judgment  was  entered  accordingly. 
The  defendant  has  appealed  from  tbe  judg- 
ment. Its  validity  is  assailed  on  three 
grounds:  (1)  That  tbe  court  erred  to  defend- 
ant's prejudice  In  refusing  to  strike  out  cer- 
tain evidence;  (2)  In  overruling  the  motion 
for  nonsuit;  and  (3)  In  submitting  to  tbe  jury 
a  certain  Instruction. 

1.  One  Sprinkle  waa  called  as  a  witness. 
He  stated,  among  other  things,  that  shortly 
after  tbe  accident  be  came  to  tbe  place 


where  it  occurred  and  found  there  the  section 
crew;  that  be  saw  the  animal  and  knew  It  to 
be  tbe  property  of  tbe  plaintiff;  that  the  sec- 
tion boss  {minted  out  to  him  the  place  where 
it  was  when  struck  by  tbe  train,  and  told 
blm  that,  after  the  animal  bad  been  struck,  be 
(the  section-  boss)  had  "knocked  blm  In  the 
bead."  From  other  testimony  It  appears 
that  tbe  animal's  back  was  Injured,  and  that 
tbe  section  crew,  being  of  tbe  opinion  that 
It  would  die  In  any  event,  killed  It  to  end  its 
sufferings.  This  evidence  was  admitted 
without  objection,  and  the  witness  was  fully 
cross-examined.  Thereupon  a  motion  was 
made  to  strike  out  the  evidence  In  so  far  as 
It  detailed  the  statements  made  by  the  sec- 
tion boss,  on  the  ground  that  It  was  hearsay 
and  Incompetent.  This  evidence  was  clearly 
Incompetent  upon  any  theory.  The  declara- 
tions of  tbe  section  boss  were  not  a  part  of  tbe 
res  gestiB.  They  were  not  admissible  as  such 
under  tbe  statute  (Code  Civ.  Proc.  {  3126), 
for  they  were  not  concurrent  with  the  main 
transaction — tbe  acddent — nor  did  they  spring 
from  It  as  spontaneous,  voluntary  statements 
Induced  by  It  and  explanatory  of  It  While 
tbe  declarations  or  admissions  of  an  agent 
are  admissible,  as  against  bla  principal, 
when  made  within  tbe  scope  of  his  authority 
and  accompanying  the  act  tipon  which  It  la 
sought  to  charge  his  principal,  after  a  trans- 
action has  been  closed,  his  subsequent  dec- 
larations are  narrative  of  a  past  transaction 
and  are  mere  hearsay.  Ryan  v.  Gilmer,  2 
Mont  517,  25  Am.  Rep.  744;  Hogan  v.  Kelly 
et  al.,  20  Mont  485,  75  Pac.  81;  Durkee  v. 
Central  Pac.  By.  Co.,  09  Cal.  .533,  11  Pac.  130, 
58  Am.  Rep.  562.  The  declarations  under 
consideration  do  not  even  have  tbe  merit  of 
being  those  of  an  agent  who  had  control  or 
management  of  the  train.  So  far  as  tbe  re- 
lation of  the  section  boss  to  tbe  matter  of 
tbe  running  of  tbe  train  was  concerned,  he 
stood  as  a  stranger  to  tbe  accident  In  ques- 
tion. The  running  of  trains  was  a  matter  en- 
tirely beyond  tbe  scope  of  his  authority.  Up- 
on no  theory,  then,  could  bis  declarations  be 
treoted  in  any  other  light  than  that  of  a 
stranger  who  witnessed  the  accident.  But, 
though  this  Is  true.  It  does  not  follow  that 
tbe  court  erred  In  refusing  to  strike  out  tbe 
evidence.  Counsel  sat  by  and  permitted  the 
evidence  to  be  heard  without  objection.  He 
cross-examined  the  witness,  though  It  was 
apparent  from  the  beginning  tliat  bis  testi- 
mony was  hearsay.  It  was  also  apparent 
for  what  purpose  It  was  Introduced.  Then, 
for  the  first  time,  be  endeavored  to  have  It 
excluded.  Had  objection  been  made  to  its 
introduction,  tbe  court  would  doubtless  have 
excluded  it.  As  It  was,  tbe  effort  to  have  It 
excluded  came  too  late.  "Tbe  practice, 
wbetber  In  civil  or  criminal  cases,  of  delib- 
erately permitting  evidence  to  be  given  with- 
out objection  in  the  first  Instance,  and  then 
moving  to  strike  It  out  on  grounds  which 
might  readily  have  been  availed  of  to  exclude 
it  When  offered,   l^pj^^l^^   tolerate^." 
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People  V.  Long,  43  CaL  444.  See,  also,  People 
V.  Samarlo,  84  Cal.  4&i,  24  Pac.  283;  People  v. 
Nelson,  85  Cal.  421,  24  Pac.  1006;  Wheelock 
V.  Godfrey,  100  Cal.  578,  35  Pac.  317.  Com- 
plaint is  made  that  a  like  error  was  commit- 
ted by  the  court  In  refusing  to  strike  out  testi- 
mony of  Walter  Poindexter  to  the  same  or 
similar  declarations  of  the  section  boss. 
The  record  does  not  show  that  any  such  mo- 
tion was  made. 

2.  Contention  Is  also  made  that  the  com- 
plaint does  not  state  a  cause  of  action  under 
the  statuta  In  this  contention  we  think 
counsel  is  in  error.  It  states  a  cause  of  ac- 
tion under  the  statute  for  the  negligent  kill- 
ing of  an  animal.  The  contention  is  made, 
however,  that,  since  the  allegation  of  the 
complaint  Is  that  the  defendant  killed  and 
destroyed  the  animal  in  question,  and  the 
evidence  tends  to  show  that  It  was  only  in- 
jured, but  that  It  was  killed  by  the  section 
boss  to  end  its  suffering,  the  court  in  not 
sustaining  the  motion  for  nonsuit  committed 
error.  Contention  is  also  made  that  the  evi- 
dence does  not  show  that  the  Injury  was 
done  by  the  engine  or  cars  of  the  defendant. 

It  is  true  that  there  is  a  variance  between 
the  proof  and  the  nllegation  in  the  pleading; 
but  it  is  manifest  that  the  injury  to  the 
animal  was  fatal,  and  that  for  all  practical 
purposes  it  was  killed.  In  other  words,  the 
proof  tends  to  establish  the  fact  that  the 
killing  by  the  section  boss  merely  hastened 
what  would  inevitably  have  been  the  ultimate 
consequence  of  the  injury.  Section  770  of 
the  Code  of  Civil  Procedure  provides:  "No 
variance  between  the  allegation  in  a  pleading 
and  the  proof  is  to  be  deemed  material,  un- 
less it  has  actually  misled  the  adverse  party 
to  his  prejudice  in  maintaining  his  action  or 
defense  upon  the  merits.  Whenever  it  ap- 
pears that  a  party  has  been  misled,  the  court 
may  order  the  pleadings  to  be  amended,  up- 
on such  terms  as  may  be  just."  Evidently 
the  defendant  was  not  misled  by  this  vari- 
ance. Substantial  justice  was  done  between 
the  parties,  and,  In  view  of  the  further  pro- 
vision of  that  Code  (section  778)  "that  the 
court  must,  at  every  stage  of  an  action,  dis- 
regard any  error  or  defect  In  the  pleadings 
or  proce«?dinR8,  which  does  not  affect  the 
substantial  rights  of  the  parties,  and  no  judg- 
ment shall  be  reversed  or  affected  by  rea- 
son of  such  error  or  defect,"  we  do  not  think 
the  judgment  should  be  reversed.  The  plead- 
ings and  proof  must  correspond ;  but,  in 
view  of  the  provisions  of  the  statute,  supra. 
It  would  seem  an  exceedingly  technical  ap- 
plication of  this  rule  to  reverse  the  judgment 
because  of  this  variance.  Proof  of  an  Injury, 
which  would  Inevitably  result  In  death  to 
the  animal  Injured,  substantially  supports  an 
allegation  of  killing.  Though  the  evidence  Is 
not  strong— that  tending  directly  to  show 
that  the  animal  wan  killed  by  being  struck 
by  a  train  l)elng  In  part  hearsay — ^yet,  as- 
suming, as  we  have  done,  that  the  hearsay 
portion  of  It  Is  properly  In  the  case,  and 
that  it  tend»  to  support  the  theory  that  the 


killing  was  done  by  the  train  and  not  by 
other  means.  It,  with  this  evidence,  was  suffi- 
cient to  go  to  the  jury,  and  the  finding  of 
the  jury  thereon  may  not  be  disturbed. 

3.  The  court  instructed  the  Jury,  in  sub- 
stance, that.  If  the  bull  was  killed  in  the 
manner  and  form  alleged  In  the  complaint, 
the  law  presumed  such  killing  to  have  been 
the  result  of  defendant's  negligence.  This 
instruction  declares  the  statutory  rule.  Civ. 
Code,  i  961.  It  is  argued  that,  since  the 
proof  shows  that  the  killing  was  actually 
done  by  the  section  boss,  the  instruction  is 
not  applicable  to  the  facts.  In  view  of  what 
has  already  been  said  touching  the  probative 
effect  of  the  evidence  under  the  allegations 
of  the  complaint.  It  Is  apparent  that  this  con- 
tention must  be  held  to  be  without  merit 

The  judgment  is  affirmed. 

Affirmed. 

llOLLOWAT,  J.,  concurs. 

MILBURN,  J.  1  dissent.  The  statute  un- 
der which  this  action  is  brought  is  special, 
and  a  complaint  drawn  under  it  must  be 
strictly  within  its  provisions  if  the  plaintiff 
desires  ito  avail  himself  of  Its  special  benefits. 
Where  words  peculiar  and  essential  are  used 
in  the  statute,  the  same  or  words  of  the  same 
signification  must  be  employed  In  the  plead- 
ing. Ordinarily,  in  a  damage  suit,  where 
negligence  must  be  proven  affirmatively,  it 
must  be  expressly  alleged;  but  In  cases  mn- 
der  this  statute,  when  an  animal  Is  injured 
or  killed  because  of  violent  contact  with  cars 
or  engines,  the  Legislature,  with  special  re- 
gard for  owners  of  the  animals  who  cannot 
expect  to  find  witnesses  who  saw  the  accident 
and  who  actually  know  under  what  dream- 
stances  the  animal  was  killed,  has  provided 
that  n^llgence  will  be  presumed  from  the 
Injury  or  killing  by  such  contact  It  was 
perhaps  unnecessary  for  the  Legislature  to 
use  both  wM-ds,  "injure"  and  "kill,"  as  the 
word  "injure"  would  have  been  sufficient  to 
Include  both  Ideas;  but  it  has  used  both 
words.  The  complaint  alleges  that  the  ani- 
mal was  "killed  and  destroyed."  The  word 
"destroyed"  apparently  is  another  way  of 
trying  to  say  "killed";  that  is.  It  is  used 
tantologlcally.  The  animal  might  be  injured 
and  not  destroyed,  but  it  could  not  be  killed 
without  being  destroyed.  The  evidence  tends 
to  show  that  the  bull  was  seriously  injured, 
probably  fatally;  but  this  is  not  alleged  in 
the  complaint  It  was  not  killed  by  the  rail- 
road. It  was  killed  by  a  man  with  a  sledge 
hammer.  Killing  with  a  sledge  hammer  is 
not  killing  by  contact  with  railroad  rolling 
stock.  The  company  Is  not  responsible  for 
the  acts  of  the  slayer  in  the  premises ;  and.  if 
It  were,  this  action  would  not  He  under  the 
peculiar  statute  undOT  such  circumstances, 
because  the  animal  was  not  killed  by  contact 
with  the  rolling  stock.  A  suit  of  a  differ- 
ent character  might  be  brought  and  main- 
tained. The  plaintiff  could  have  amende<l 
its  cpmplaint  in  the  eourt.  belew 
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with  the  evidence.  It  did  not  offer  to  amend. 
There  was  not  any  suggestion  of  an  amend- 
ment Plaintiff  does  not  appear  In  this  court 
by  brief  or  otherwise,  and  I  do  not  think 
that  this  court  ought  of  its  own  motion  to 
violate  the  rules  of  the  EingUsh  language 
for  plaintiff's  benefit 

In  some  states,  In  case  of  railroad  ac- 
cidents, where  some  people  are  killed  and 
others  seriously  Injured,  it  Is  provided  by 
law  that  in  case  of  the  killing  of  a  passenger 
the  company  may  not  be  mulcted  In  damages 
In  a  sum  exceeding  $5,000,  leaving  It  to  the 
court  and  Jury,  In  suits  for  damages  for  in- 
juries not  resulting  in  death,  to  assess  against 
the  company  such  compensatory  and  punitive 
damages  as  in  reason  and  law  should  be 
found,  In  sums  often  exceeding  $5,000.  If 
a  passenger  receive  injuries  which  In  all 
probability  would  soon  result  In  his  death, 
and  some  person  should  shoot  him  dead  In 
order  to  put  him  out  of  bis  misery,  would 
any  court  for  one  moment  listen  to  the  plea 
of  the  railroad  company  that  it  had  killed 
the  passenger,  and,  therefore,  ought  not  to 
be  mulcted  In  a  sum  exceeding  15.000,  if 
sued  for  damages  for  the  injury ;  the  patient 
lingering  some  weeks  before  his  tragic  kill- 
ing by  a  stranger?  I  think  not.  I  do  not 
think  that  the  statutes  referred  to  in  the 
opinion  of  the  majority  of  the  court  were 
Intended  by  the  Legislature  to  be  Invoked  by 
us  to  cure  in  this  court  mistakes,  errors,  and 
omissions  which  the  plaintiff,  upon  simple 
suggestion  to  the  court  below,  could  have 
cured  by  inserting  in  his  pleading  words  tell- 
ing what  was  meant  to  be  alleged.  I  think 
the  holding  In  the  majority  opinion  is  a 
bad  precedent  to  be  followed,  possibly.  In 
cases  of  much  more  Importance.  We  should. 
In  my  opinion,  decide  this  case  upon  the 
record  as  made  by  plaintiff  below,  and  not 
upon  what  it  should  have  been,  but  was  not 


LAWRENCE  v.  HALVEUSBN. 
(Supreme  Court  of  Washington.    Jan.  31,  1006.) 

1.  PARTNERSirlP  —  EXISTENCB  OF   RELATION  — 

Evidence— Sufficiency. 

In  a  suit  for  the  dissolntion  of  a  partner- 
ship and  for  an  ncoounting.  defendant  answered, 
denying  the  nartnership,  but  testified  that  plain- 
tiff and  defendant  intended  to  enter  into  a 
partnership  for  the  purchase  of  a  lot  and  the 
erection  of  a  bu'ldinp  thereon ;  that  de^'pndant 
was  to  furnish  SI ,000  cash;  that  plaintiff  was 
to  put  up  a  building  free  from  all  incumbrances : 
and  that  defendant  was  to  sell  the  property  and 
give  plaintiff  his  share.  The  building  was  prac- 
tionlly  complete*!  nndor  the  terms  of  the  agree- 
ment, and  defendant  took  possession,  to  the  ex- 
clusion of  plaintiff.  Jlcld.  that  a  finding  of  the 
existence  of  a  partnership  was  justified,  enti- 
tling plaintiff  to  relief. 

fKd.  Xote. — For  rases  in  point,  see  vol.  38, 
Cent.  Dig.  Partnership,  S  70.1 

2.  Equitv  —  Retention  op  Jurisdiction  — 
DrssonmoN    or    Pabtnebsiiip  —  Relief 

AWAROFD. 

A  complaint  alleged  a  partnership  between 
plaintiff  and  defendant  in  the  purchase  of  a  lot 
on  which  a  building  was  to  be  erected,  set  forth 


the  terms  of  the  agreement,  and  alleged  that  de- 
fendant after  the  erection  of  the  building  took 
exclusive  possession  of  the  property,  and  prayed 
for  a  dissolution  of  the  partnership,  for  an  ac- 
counting, and  for  judgment  compelling  defend- 
ant to  convey  to  plaintiff.  Held  that,  as  equity 
acquired  jurisdiction  of  the  action,  it  had  the 
power  to  compel  defendant  to  convey  a  half  in- 
terest on  plaintiff  paying  a  specified  sum  found 
on  the  accounting  to  be  due  defendant. 
3.  Specific  Pebfobmance  — J udqiient— Con- 
ditions. 

A  judgment  requiring  defendant  to  convey 
property  to  plaintiff,  on  plaintiff  paying  to  de- 
fendant a  specified  sum,  should  fix  a  definite 
time  within  which  it  should  be  paid. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Specific  Performance,  t  426.] 

Appeal  from  Superior  Court  King  County ; 
Arthur  E.  Grlffln,  Judge. 

Action  by  John  Lawrence  against  Alexia 
Halversen.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Modified. 

Saulsberry  &  Stuart  tor  appellant  S.  D. 
Wingate,  for  respondent 

DUNBAR,  J,  The  complaint  alleged,  sub- 
stantially, that  the  plaintiff  was  a  contractor 
and  builder  in  the  city  of  Seattle;  that  In 
the  month  of  March,  1903,  an  oral  contract 
of  copartnership  was  entered  Into  between 
the  plaintiff  and  defendant,  by  the  terms  of 
which  contract  it  was  agreed  that  the  co- 
partners should  purchase  a  certain  lot  de- 
scribed In  the  complaint;  that  plaintiff 
should  improve  such  lot  by  grading  it  and 
erecting  thereon  a  house,  the  plaintiff  to  per- 
form the  work  and  the  defendant  to  furnish 
such  sums  as  should  thereafter  be  agreed 
upon  between  the  parties,  and  that  said 
house  and  lot  should  be  owned  by  the  plain- 
tiff and  defendant  as  copartners;  that,  In 
pursuance  of  said  contract,  the  plaintiff 
entered  Into  a  contract  for  the  purchase  of 
the  aforesaid  lot,  paid  $30  on  account,  and  In 
consideration  thereof,  and  that  on  the  lltb 
day  of  April,  1903,  said  contract  of  purchase 
was  consummated  by  the  execution  of  a  deed 
for  the  conveyance  of  the  aforesaid  lot  to 
defendant,  upon  the  payment  by  the  defend- 
ant of  the  sum  of  $695,  being  the  balance  due 
on  account  of  the  consideration  money ;  that 
it  was  orally  agreed  by  and  between  the 
plaintiff  and  the  defendant  immediately 
after  the  execution  of  the  deed  to  the  defend- 
ant, that  the  plaintiff,  as  a  part  of  bis  share 
to  be  contributed  toward  the  partnership, 
should  grade  the  lot  and  excavate  for  and 
put  in  a  cement  foundation  upon  which  to 
erect  the  house,  and  that  such  grading  was 
done  and  the  foundation  made;  that  It  was 
afterwards  further  agreed  that  a  certain 
double  flat  building  should  be  erected  to  cost 
about  $2,800,  of  which  amount  the  defendant 
should  furnish  $1,000  upon  the  demand  of 
the  plaintiff  as  the  work  progressed,  and  tlio 
plaintiff  should  furnish  the  plans,  together 
with  lumber,  material,  labor,  etc.;  that  in 
accordance  with  the  said  agreement  the 
work  of  erecting  the  building  was  begun  and 
progressed,  with  certain  changes  mutually 
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agreed  upon;  that  the  plaintiff  bad  carried 
out  bis  part  of  the  partnersliip  agreement 
in  erecting  the  said  building;  that  the  de- 
fendant had  expressed  herself  as  well  satis- 
fled  with  the  work ;  that  on  January  5,  1905, 
the  defendant  took  possession  of  the  build- 
ing and  lot.  claiming  absolute  title  and  own- 
ership therein,  has  had  possession  since, 
refused  to  account  to  plaintiff  for  his  interest 
or  profits  in  the  property,  and  denied  any 
right  or  interest  of  the  said  plaintiff  in  the 
property,  and  refused  to  settle  up  In  any 
manner  whatever,  or  to  convey  to  the  plain- 
tiff his  undivided  one-half  interest  in  said 
property.  The  prayer  Is  for  the  dissolution 
of  the  partnership;  that  the  defendant  be 
required  to  pay  to  plaintiff  the  amount  which 
shall  be  found  due  him  on  account  of  the  use 
and  occupation  of  the  said  building  and  lot; 
that  the  defendant  be  directed  and  required 
to  pay  to  the  plaintiff  an  amount  equal  to 
one-half  of  the  costs  of  the  improvements, 
and  be  directed  and  required  to  grant  and  con- 
vey one  equal  undivided  one-half  interest  in 
and  to  the  land  in  dispute.  A  demurrer  was 
interposed  to  the  amended  complaint.  The 
record  does  not  show  what  disposition  was 
made  of  it,  but  presumably  it  was  denied, 
as  the  defendant  interposed  an  answer  to 
the  amended  complaint.  The  answer  is,  in 
effect,  a  general  denial  of  all  the  essential 
allegations  of  the  complaint.  The  defendant 
denied  that  she  took  possession  of  the  prop- 
erty on  January  5,  1905,  but  said  that  she 
had  continuous  possession  of  the  property 
since  she  bought  the  same  in  1903;  she  hav- 
ing admitted  that  she  had  bought  the  same 
and  paid  for  it  herself — in  short,  denied  any 
right  or  Interest  of  the  plaintiff  in  or  to  said 
property,  admitted  that  no  accounting  was 
made,  but  denied  that  she  was  under  any  ob- 
ligation to  make  any  accounting,  and  alleged 
that  the  plaintiff  had  no  interest,  right,  or 
title  in  one  undivided  one-half,  or  any  other 
Interest,  In  said  house  and  lot  Upon  the 
trial  by  the  court  the  facts  were  found  sub- 
stantially as  alleged  In  the  complaint,  with 
the  addition  of  the  fact  that,  on  the  question 
of  the  accounting,  $631  was  due  the  defend- 
ant from  the  plaintiff  by  reason  of  the 
amount  furnished  by  each  and  of  the  paying 
of  the  taxes  and  of  the  bills  paid  generally 
in  the  prosecution  of  the  work,  and  the  judg- 
ment was  that  the  plaintiff,  upon  the  pay- 
ment of  the  sum  of  $631  to  the  defendant, 
was  entitled  to  a  decree  declaring,  adjudging, 
and  decreeing  him  the  owner  of  an  equal  un- 
divided one-half  interest  in  and  to  all  that 
certain  tract  of  land  described  in  the  com- 
plaint, free  from  any  and  all  incumbrances. 
From  this  judgment  this  appeal  is  taken. 

An.  examination  of  this  record  shows  con- 
clusively to  our  minds  that  the  court  was 
warranted  in  making  the  findings  of  fact 
which  it  did  make.  The  defendant  at  first, 
in  harmony  with  her  answer,  denied  any  in- 
terest of  the  plaintiff  In  the  land,  testified 
that  no  partnership  agreement  had  ever  been 


entered  into  between  tbem  In  relation  to  the 
land,  and  that  the  respondent  had  no  in- 
terest in  the  matter,  excepting  that  she  had 
agreed  to  give  him  a  certain  amount  of 
money  for  building  a  certain  kind  of  a  house. 
This  position  was  afterwards  abandoned,  and 
the  appellant  testified,  in  so  many  words, 
that  the  original  Idea  was  tiiat  there  was  a 
partnership  ownership  of  the  lot,  and  that 
plaintiff  was  to  contribute  half,  and  they 
were  to  improve  the  lot  as  they  could  agree; 
and  she  finally  testified  as  follows,  in  answer 
to  the  question :  "Will  you  just  state  to  the 
court — ^probably  the  court  is  informed,  but  I 
am  not  and  X  would  like  to  know — just  ex- 
actly what  the  terms  of  that  contract  were. 
What  were  the  terms  of  that  contract;  Just 
as  briefly  as  you  can?"  "I  was  to  furnish 
$1,000  cash.  He  was  to  put  up  a  two-story — 
of  five  rooms  In  each  story — building  in  flrst 
class  way  and  manner,  and  keep  it  free  from 
all  incumbrances  and  debts,  and  I  to  sell 
that  house  and  he  would  get  his  share  when 
that  property  was  sold."  The  testimony  of 
the  appellant,  as  a  whole,  outside  of  the 
testimony  of  the  respondent  and  bis  wit- 
nesses, shows  conclusively  that  there  was  a 
partnership  agreement  between  them,  that 
the  house  was  started  and  practically  com- 
pleted under  the  terms  of  the  agreement,  and 
that  the  appellant  finally  became  dissatisfied, 
by  reason  of  the  character  of  material  fur- 
nished by  the  respondent  and  the  character 
of  work  which  she  claimed  he  was  doing  and 
the  changes  made  in  the  original  plans,  and 
summarily  ended  the  contractual  relations 
between  the  appellant  and  respondent,  by 
going  into  the  house  and  taking  possession 
of  the  same,  and,  as  she  says,  throwing  the 
appellant's  tools  out  of  the  house.  It  is 
hardly  necessary  to  say  that  a  iiartnership 
cannot  be  terminated  in  this  manner. 

It  Is,  however,  technically  contended  by 
the  appellant  that  Inasmuch  as  this  was  an 
action  for  a  specific  ijerformance  of  a  con- 
tract, and  the  court  found  that  there  was  an 
obligation  on  the  part  of  the  respondent  to 
pay  the  appellant  $031,  the  performance  of 
the  contract  could  not  be  adjudged.  It 
makes  no  difference  what  name  may  be  given 
to  an  action  under  our  system  of  pleading, 
whether  in  this  case  the  action  is  denominat- 
ed an  action  for  specific  performance  or  an 
action  for  an  accounting,  or  for  the  dissolu- 
tion of  a  partnership.  The  prayer  in  this 
case  seems  to  be  for  all  three.  Our  Code 
provides  what  the  pleadings  shall  consist  of 
in  an  action,  whether  that  action  be  termed 
an  action  at  law  or  an  action  in  equity.  The 
complaint  Is  a  plain  and  concise  statement  of 
facts  constituting  a  cause  of  action,  with  a 
demand  for  the  relief  which  the  plaintiff 
claims.  But  it  does  not  necessarily  follow 
that.  If  the  plaintiff  denmnds  relief  it  is  not 
entitled  to  under  the  statement  of  facts  set 
out  in  the  complaint,  it  will  not  be  awarded 
any  relief  at  all.  'Whatever  relief  It  is  en- 
titled to  under  the  facts  stated,  the  court 
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will  award,  Kqulty  Is  frwiuently  Invoked 
for  the  very  purpose  of  preventing  a  multi- 
plicity of  suits.  The  rules  governing  it  are 
more  flexible  than  the  rules  of  law,  and 
Justice  can  be  done  the  parties  In  one  action. 
It  1»  frequently  said  that  equity  needs  no 
other  court  to  finish  Its  work,  becatise  of  the 
rule  that,  when  It  once  takes  jurisdiction  of 
a  case,  it  will  maintain  Jurisdiction  to  the 
end  and  adjudicate  the  rights  of  the  parties. 
When  a  court  of  chancery  acquires  Jurisdic- 
tion for  any  purpose,  it  will  as  a  general  rule 
proceed  to  determine  the  whole  cause,  al- 
though in  so  doing  It  may  decide  questions 
which  standing  alone  would  furnish  no  basis 
of  equitable  Jurisdiction.  Blspham's  Princi- 
ples of  Equity  (0th  Ed.)  i  37.  It  Is  a  well- 
established  rule  that  equity,  having  taken 
Jurisdiction  for  one  purpose,  will  retain  It 
for  others  necessary  to  final  settlement  of 
all  matters  involved  In  the  litigation  between 
the  parties  growing  out  of  and  connected 
with  the  subject-matter  of  the  salt,  and  will 
decide  all  incidental  matters  necessary  to  en- 
able it  to  make  a  final  determination  of  the 
whole  controversy.  (Beach  on  Modern  Equi- 
ty Jurisprudence,  vol.  1,  {  21)  ;  the  only 
limitation  being  that  the  matters  adjudicated 
must  be  germane  to,  or  growing  out  of,  the 
matter  of  equitable  jurisdiction,  and  not  dis- 
tinct l^ral  rights  not  affected  by  adjudication 
of  the  equitable  questions  involved.  This 
liberal  doctrine  has  been  followed  by  the 
courts  in  all  the  Code  states  especially,  and 
also  by  this  court  In  innumerable  cases.  We 
held  in  Dormltzer  v.  German  Savings  &  Loan 
Society,  23  Wash.  100,  62  Pac.  862,  that  the 
plaintiff  in  an  equitable  action  would  be  ac- 
corded such  relief  as  he  was  entitled  to,  even 
If  the  bill  be  given  a  wrong  name.  And  in 
Jordan  v.  Coulter,  .W  Wash.  116,  70  Pac.  257, 
that,  where  defendant  set  up  a  contract  and 
asked  Its  specific  performance  by  way  of 
cross-complaint  to  an  action  against  him  for 
conversion,  the  court  was  warranted  in  de- 
creeing a  cancellation  of  the  contract  when 
it  appeared  to  be  nonenforclble,  although 
plaintiff  did  not  ask  for  such  relief,  under 
the  rule  that,  when  equitable  jurisdiction 
attaches  for  any  purpose,  it  extends  to  the 
whole  controversy.  And  In  accordance  with 
this  principle  we  said.  In  McKay  v.  Calder- 
wood.  .^7  Wash.  194,  108,  70  Pac.  629,  631: 
"We  have  frequently  decided,  in  principle, 
that  under  the  provision  of  the  Code,  litigants 
cannot  be  expelled  from  the  court  at  one  door 
under  the  burden  of  accumulated  costs,  with 
the  admonition  to  enter  the  court  at  another 
door  with  another  accumulation  of  costs ;  but 
that,  whatever  rights  the  plaintiff  has  under 
the  complaint,  conceding  Its  allegations  to  be 
true,  will  be  tried  out  by  the  court,  and  the 
proper  judgment  in  the  cause  rendered."  So 
that,  under  the  allegations  of  this  complaint, 
which  were  justified  by  the  testimony,  the 
court  was  authorized  to  enter  the  judgment 
which  it  did  enter  in  the  cause. 
It  is,  however,  contended  by  the  appellant, 


and  we  think  with  some'  show  of  reason,  that 
the  court  should  fix  some  definite  time  when 
the  money  due  appellant  should  'be  paid; 
that.  Inasmuch  as  it  is  not  compulsory  upon 
the  respondent  to  pay  at  any  time.  It  allows 
him  to  speculate  in  the  value  of  the  proper- 
ty; and  that,  if  the  property  should  become 
valuable  hereafter,  he  could  repay  the  appel- 
lant the  $631  and  have  a  deed  for  half  of  the 
same,  or.  If  be  did  not  consider  that  the 
property  was  worth  that  much,  there  is 
nothing  compelling  him  to  malce  the  pay- 
ment. We  think  it  would  be  nothing  more 
than  Justice  to  compel  the  respondent  to 
promptly  comply  with  the  jndgm«it  of  the 
court  In  the  matter  of  paying  the  amount 
found  to  be  due  from  him,  and  the  Judgment 
will  therefore  be  modified  to  the  extent  that 
the  respondent  shall,  within  30  days  from 
the  filing  of  the  remittitar  in  the  lower  court, 
tender  or  pay  to  tlie  appellant  the  sum  of 
$631  lawful  money  of  the  United  States; 
and,  If  not  so  paid,  execution  shall  issue  for 
said  amount  in  favor  of  appellant,  to  be  col- 
lected in  the  manner  provided  by  law,  either 
out  of  other  property  of  the  respondent  or 
by  the  sale  of  the  respondent's  interest  in 
the  property  in  controversy. 

As  so  modified,  the  Judgment  is  afRrmed, 
with  costs  to  the  respondent 

MOUNT.  C.  J.,  and  HADLET,  FULLER- 
TON,  RUDKIN,  ROOT,  and  CROW,  JJ, 
concur. 


LEESON  v.  SAWMILL  PUCBXIX  et  al. 
(Supreme  Court  of  Washington.   Jan.  13, 1906.) 

1.  Master  and  Sesvant — Injuiugs  to  Serv- 
ant— Assumftion  of  Risk — Pbomise  to  Ue- 

FAIR. 

Where  a  servant  complained  of  a  defective 
appliance,  and  was  promised  by  the  Buperinte&d- 
ent  and  foreman  chat  the  same  would  be  re- 

g aired  as  soon  as  the  servant  finished  the  job 
e  was  then  working  on,  and  he  reluctantly 
continued  at  work  and  wns  injured  before  the 
job  was  completed  or  the  promised  repairs 
made,  be  did  not  assume  the  risk,  unless  the 
danger  was  so  imminent  tliat  a  workman  of 
ordinary  prudence  would  have  regarded  it  too 
hazardous  and  would  have  refused  to  operate 
the  machine  under  the  circumstances. 

I  Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  $f  638-640.] 

2.  Same — Questions  fob  Jury. 

In  an  action  for  injuries  to  a  servant  work- 
ing with  defective  appliances  under  promise  of 
repair,  whether  the  danger  was  so  apparent  and 
imminent  tliat  he  should  have  declined  to  use 
the  appliance,  notwithstanding  the  promise  of 
repair,  held  under  the  evidence  a  question  for 
the  jury. 

fEd.  Note.— For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  {§  1068-1088.] 

3.  Damages — Personal  iNJxnoES — ^Excessive 
Verdict. 

In  an  action  for  Injuries  to  a  servant,  where 
the  only  injury  suffered  by  plaintiff  was  a 
hernia,  and  he  was  otherwise  in  good  condition 
and  able  to  do  ordinary  work,  and  the  evidence 
of  physicians  was  that  the  hernia  could  proba- 
bly be  cured  by  an  operation  which  would  not 
cost  more  than  $200  or  $300.  ftnd  ^  ~ 
uigiiizea  oy  ' 
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necessitate  absence  from  work  of  more  than 
six  vreelcs,  a  verdict  for  $5,500  would  be  reduced 
to  $3,500. 

Appeal  from  Superior  Court,  Spolcane 
County;  W.  T.  Warren,  Judge. 

Action  by  Alfred  Leeson  against  the  Saw- 
mill Phoenix  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.  Affirmed  on 
condition. 

R.  J.  Danaon  and  Post,  Avery  &  Higgins, 
for  appellants.  Graves  &  Graves  and  B.  H. 
Kiser,  for  respondent  .  , 

.  ROOT,  J.  Respondent  instituted  this  ac- 
tion to  recov^  damages  for  an  injury  sus- 
tained while  operating  a  lathe  in  the  wood 
turning  department  of  a  mill  owned  by  the 
defendant  mill  company.  The  facts  were 
about  as  follows :  There  was  in  said  d^art- 
ment  a  small  lathe,  capable  of  turning  a  stidc 
about  four  feet  In  length,  and  a  large  lathe 
to  be  used  upon  sticks  much  longer;  The 
accident  occurred  while  the  respondent  was 
operating  the  latter.  Respondent,  Alfred 
Leeson,  was  the  wood  turner  for  appellant. 
Defendant  Wllllara  R.  Roy  was  the  super- 
intendent in  charge  of  the  mill  at  the  time 
of  the  accident,  and  appellant  John  Petei-son 
was  the  foreman.  The  accident  was  alleged 
to  have  been  caused  by  the  use  of  a  br<*en 
socket  which  holds  the  rest,  which  steadies 
the  chisel  held  by  the  operator  in  turning 
a  stick.  There  are  two  of  these  sockets 
somewhat  In  the  shape  of  the  letter  "L.'* 
The  longer  side  of  the  socket  rests  on  the 
timbers  forming  the  table  and  is  fastened 
down  solid  by  a  bolt,  the  head  of  which 
catches  in  a  groove  extending  down  the  mid- 
dle of  this  brace  or  socket,  and  is  held  down 
by  a  crossplece  under  the  timbers  of  the 
table.  Extending  from  the  upright  arm  of 
one  of  these  braces  or  sockets  to  the  other 
Is  a  parallel  bar  forming  the  rest  By  rea- 
son of  the  groove  In  the  brace,  the  distance 
of  the  rest  from  the  timber  in  the  lathe  can 
be  regulated  according  to  the  size  of  the 
piece  being  turned,  but  when  it  is  set  It  is 
perfectly  solid.  The  timber  to  be  turned,  a 
square  piece  of  wood,  being  fixed  in  the  lathe, 
power  is  applied  and  the  clamps  and  the 
stick  they  hold  are  made  to  revolve  with 
great  rapidity  toward  the  rest.  The  turner 
takes  a  position  In  front  of  the  rest,  holding 
a  chisel  or  gouge,  which,  with  its  handle,  is 
about  two  feet  long,  In  a  slanting  position 
and  resting  upon  the  rest  The  blade  is 
turned  upward  and  toward  the  revolving  tim- 
ber, so  that  as  it  comes  in  contact  with  the 
chisel,  the  comers  are  cut  off,  and  the  timber 
is  made  round,  beaded,  fluted,  or  otherwise 
shaped  as  the  operator  desires.  The  handle 
projects  below  the  rest  and  is  grasped  there 
by  both  bands  of  the  turner.  The  rest  is 
necessary  to  this  work,  and  must  be  perfect- 
ly solid,  since,  if  it  were  loose  or  wobbly, 
the  chisel  could  not  be  held  firmly,  and  might 
catch  in  the  revolving  timber,  with  probable 
Injury  to  the  person  holding  it    At  the  time 


of  the  accident  one  of  the  sockets  or  brace* 
was  defective,  in  that  a  piece  had  been  bro- 
ken out  of  one  side  of  the  arm  resting  on  the 
table  next  to  the  groove,  so  that  the  bead  of 
the  bolt  would  not  catch  and  hold  the  brace. 
This  brace  or  socket  had  been  broken  for 
some  time;  but  respondent  continued  to  use 
it  without  complaint  until  the  day  of  the 
accident  or,  as  he  maintains,  two  or  three 
days  before  the  accident  when  he  called 
both  Mr.  Roy's  and  Mr.  Peterson's  attention 
to  it  During  this  time  he  fastened  the  sock- 
et down  by  some  swt  of  a  wooden  contriv- 
ance arranged  by  himself.  When  he  called 
Mr.  Roy's  attention  to  It,  Mr.  Roy  told  him 
to  take  the  socket  to  the  office,  and  he  would 
have  it  fixed.  This  Leeson  did  in  a  few 
minutes,  but  later  on  in  the  morning  be 
brought  it  back,  and  used  it  on  another  job. 
When  the  superintendent  went  to  the  office 
to  get  the  rest  to  have  it  fixed  that  same 
morning,  he  found  it  gone,  although  he  had 
seen  it  there  a  little  while  before.  Respond- 
ent claims  to  have  returned  It  and  again, 
taken  it  after  having  been  told  by  Peterson 
that  be  must  get  out  a  certain  order  at  once, 
which  he  could  only  do  on  the  large  lathe. 
Peterson  swears  that  he  did  not  tell  Leeson 
to  get  the  rest  to  do  the  work,  and  he  did 
not  promise  to  have  it  rej)aired.  Leeson  pro- 
ceeded to  use  the  broken  socket  although 
he  believed  there  was  some  danger  in  so  do- 
ing. It  was  while  Leeson  was  using  tiie 
lathe,  after  having  brought  back  the  socket 
the  second  time,  that  the  accident  is  alleged 
to  have  occurred.  It  is  claimed  that  by  rea- 
son of  the  rest  being  loose  the  handle  of 
the  chisel  was  thrown  back,  hitting  appel- 
lant in  the  abdomen  and  nipturlng  him.  It 
was  about  noon  at  the  time,  and  appellant 
sat  down  and  did  not  begin  work  until  after 
dinner.  He  finished  the  rest  of  the  five  tim- 
bers which  he  bad  begun  to  turn  that  day, 
and  continued  working  for  three  or  four 
days  before  he  went  to  see  a  doctor.  He  did 
not  complain  of  being  hurt  to  Mr.  Roy  till  a 
day  or  two  after  the  accident  He  continued 
to  work  at  the  mill  for  a  few  days  after 
be  Iiad  seen  the  doctor.  Plaintiff  is  an  ex- 
pert wood  turner,  a  married  man  47  years 
old,  and  was  earning  $3.50  per  day.  The 
answer,  by  way  of  affirmative  defense,  al- 
leges that  whatever  injury  said  plaintiff  sus- 
tained was  caused  by  his  own  negligent  act, 
and  that  he,  by  his  own  negligence,  contribut- 
ed to  and  caused  said  injury,  and  that  said 
plaintiff  knew  any  and  all  danger  which  he 
would  and  did  inciu-  in  performing  said  la- 
bor and  voluntarily  assumed  any  and  all 
risk  in  performing  said  work.  A  trial  was 
had  before  a  Jury  which  brought  in  a  ver- 
dict of  $5,500  for  the  plaintiff.  Challenges 
to  the  sufficiency  of  the  evidence  and  motions 
for  Judgment  were  made  by  appellants  at 
the  close  of  respondent's  case  and  at  the  end 
of  all  the  evidence,  all  of  which  were  over- 
ruled, except  as  to  Roy.  A  motion  for  a  new 
trial  was  duly  made,  and  denied.  The  court 
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bavlng  BQstained  a  motion  for  a  nonsuit  as 
to  the  defendant  William  R.  Roy,  Judgment 
of  dismissal  was  entered  aa  to  blm.  Judg- 
ment was  entered  against  defendants  Sawmill 
Phoenix  and  John  Peterson  for  $5,500,  to- 
gether with  costs  Incurred.  From  this  Judg- 
ment said  defendants  appeal  to  this  court 

Appellants  assign  error  upon  the  action  of 
the  court  m  giving  certain  Instructions  and 
in  refusing  to  give  others  requested  by  them. 
Some  of  the  Instructions  complained  of  were 
faulty  or  defective;  but  we  do  not  believe  the 
giving  of  any  of  them  was,  or  was  capable 
of  being,  prejudicial  to  appellants.  Some  of 
those  requested  by  appellants  were  correct 
statements  of  law,  but  Inapplicable  to  this 
case.  Others  referred  to  matters  properly 
covered  by  the  instructions  given  by  the 
court.  We  think  that  the  charge  given  fair- 
ly covered  the  case,  and  that  no  reversible 
error  was  committed  either  in  the  giving  or 
refusing  of  instructions. 

Brror  is  assigned  upon  the  denial  of  the 
motions  made  for  Judgment  at  the  close  of 
respondent's  case  and  at  the  termination  of 
all  the  evidence.  There  Is  no  doubt  but  that 
respondent  would  be  held  to  have  assumed 
the  risk  of  the  danger  that  occasioned  his 
injury,  were  it  not  that  he  was  working,  as 
he  maintains,  under  a  promise  to  repair. 
In  fact,  respondent's  counsel  do  not  claim 
otherwise.  The  pivotal  question  is  as  to 
whether  or  not  respondent  was  working 
under  a  promise  to  repair  such  as  would 
take  the  case  out  of  the  ordinary  rule  of 
assumed  risk.  We  think  that  he  was.  The 
superintendent  promised  to  have  the  socket 
repaired  or  replaced  by  a  new  one  as  soon  as 
respondent  finished  the  Job  he  was  then  work- 
ing on.  But  before  this  repairing  was  done, 
another  piece  of  work  was  presented.  The 
foreman  told  him  that  it  must  be  done  im- 
mediately. It  was  necessary,  or  at  least 
respondent  believed  it  was  necessary,  to  use 
the  large  lathe  and  the  broken  socket  to 
perform  this  work.  Respondent  testified 
that  the  foreman  told  him  to  get  and  use 
this  socket,  and  it  would  be  repaired  when 
the  Job  was  completed,  and  he  did  so  very 
reluctantly.  His  evidence  on  this  point,  how- 
ever, is  somewhat  confused,  and  not  very 
satisfactory.  We  think,  however,  that  frov 
all  of  the  evidence  the  Jury  could  legally 
have  found  that  both  the  foreman  and  super- 
intendent promised  to  repair  or  replace  this 
defective  appliance,  and  that  respondent 
continued  to  work  with  the  same  expecting 
that  it  would  soon  be  repaired  or  replaced. 
It  Is  urged,  however,  by  appellant  that  the 
promise  does  not  bring  the  case  within  the 
exception  to  the  rule,  for  the  reason  that  they 
did  not  promise  to  make  the  repairs  or 
change  until  a  definite  time  thereafter,  to 
wit,  until  the  Job  was  finished,  that  respond- 
ent was  working  upon,  and  hence  that  the 
promise  was  not  effective  as  to  the  piece  of 
work  he  was  then  engaged  upon.  We  cannot 
uphold  this  contention.    Neither  of  the  Jobs 


mentioned  required  much  time— one  but  a 
few  hours,  the  other  about  one  day.  Believ- 
ing that  the  socket  would  be  repaired  or 
replaced  within  a  few  days,  he  was  Justified 
in  trying  to  work  with  the  broken  appliance, 
unless  the  danger  from  it  was  so  imminent 
that  a  workman  of  ordinary  prudence  would 
have  regarded  it  too  hazardous,  and  have 
refused,  for  that  reason,  to  so  use  it.  He 
admits  that  he  knew  there  was  some  danger 
to  be  apprehended,  but  did  not  regard  injury 
therefrom  as  probable.  We  cannot  say,  as  a 
matter  of  law,  that  the  danger  was  so  ap- 
parent and  imminent  that  he  should  have 
declined  to  use  the  broken  socket  notwith- 
standing the  promise  to  repair  or  replace. 
Ordinarily  intelligent,  reasonable,  fair- 
minded  men  might  properly  differ  upon  this 
proposition.  Hence  It  was  a  question  for  the 
Jury.  That  body  having  found  the  issue  in 
favor  of  respondent,  and  the  trial  court 
having  upheld  the  verdict,  we  feel  bound 
thereby. 

Appellants  Insist  that  the  verdict  is  ex- 
cessive. We  think  the  contention  must  be 
sustained.  Respondent  placed  upon  the  wit- 
ness stand  two  physicians,  one  of  these  was 
Dr.  Baker,  who,  among  other  things,  stated 
as  follows:  "I  think  as  a  rule  the  majority 
of  men  with  ruptures  are  fairly  comfortable 
with  a  truss,  others  again  are  not  comfort- 
able. •  •  *  I  don't  know  about  the  per- 
centage, but  I  think  the  majority  are  able  to 
engage  in  physical  exercise  and  carry  on 
some  light  occupation."  And  upon  cross- 
examination  testified:  "As  applied  to  the 
risk  to  life,  if  the  rupture  is  constantly  kept 
within  the  abdominal  walls  by  a  truss,  there 
is  practically  little  danger  of  any  serious 
complication  as  far  as  life  is  concerned." 
The  other  was  Dr.  Catterson,  who  upon 
direct  examination  was  asked  the  following 
question,  and  answered  as  indicated:  "Q. 
About  what  probability  of  recovery  would 
there  be?  Are  you  able  to  state  it  any  more 
definitely  than  you  have?  A.  Ob,  I  should 
Judge  that  at  least  75  per  cent  of  these 
cases  are  permanently  cured.  Many  of  them 
are  cured  for  the  time  being,  hut  in  a  year  or 
two  the  rupture  returns  again;  the  tissue 
gives  way  and  they  have  the  same  condition 
back  again."  And  upon  cross-examination 
answered  questions  as  follows:  "Q.  About 
what  length  of  time  does  it  take  a  patient  to 
recover  from  an  operation  of  this  kind?  A. 
Oh,  a  patient  usually  gets  up  In  two  weeks  or 
three  weeks;  but  it  is  usually  necessary  for 
them  to  keep  pretty  quiet  for  six  weeks  or 
two  months  before  they  are  able  to  be  around 
very  much  or  to  do  work.  Q.  And  after  that. 
If  there  is  a  recovery,  they  are  substantially 
in  a  normal  condition,  are  they  not?  A. 
Yes;  a  very  good  condition.  ♦  •  •  Q. 
And  I  will  ask  you  if,  in  your  Judgment,  an 
operation  could  be  successfully  performed 
upon  him?  A.  I  think  so,  •  *  •  Q.  I 
will  ask  you  if,  in  your  Judgment,  you  could 
not  take  this  man  and  perform  an  operation 
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ui)on  him,  and  make  him  practically  In 
normal  condition,  In  your  Judgment?  A. 
Yes;  so  far  as  I  can  see.  I  see  no  reason 
why  it  could  not  be  done.  •  *  •  Q.  Isn't 
it  a  fact,  as  shown  by  the  medical  authori- 
ties, that  one-sixth  of  the  population  are 
suffering  with  rupture?  A.  Yes;  I  think 
that  Is  correct.  •  •  *  Q.  Doctor,  this 
operation,  assuming  that  It  was  all  suc- 
cessful, and  so  on,  what  would  It  cost  for 
nurses,  medicines,  doctors,  and  hospital  fees, 
and  so  on?  A.  Oh,  somewhere  in  the  neigh- 
borhood of  ?200  or  $300;  between  $200  and 
$300  maybe." 

The  appellants  placed  upon  the  witness 
stand  one  Dr.  Bssig.  At  the  close  of  this 
doctor's  testimony  the  counsel  for  respondent 
admitted  in  open  court  that  another  medical 
•Xpert  whom  the  appellants  were  Intending 
to  call  as  a  witness  would,  if  called,  testify 
in  substance  the  same  as  Br.  Esslg.  And 
said  counsel  for  respondent  also  In  open  court 
made  the  following  statement:  "I  am  willing 
to  take  Dr.  Easig's  testimony  as  correct  I 
think  he  exaggerated  a  little,  but  I  am  will- 
ing to  take  his  testimony  as  stating  the  medic- 
al facts  In  the  case  If  it  will  save  you  any 
time."  Dr.  Ksslg,  among  other  things,  testi- 
fied as  follows:  "He  has  a  rupture  of  the 
right  side,  what  we  call  an  'Inguinal  hernia'; 
that  Is,  a  hernia  that  passes  through  a  ring, 
what  we  call  the  'Internal  ring.'  •  •  • 
Q.  Now,  I  will  ask  you  to  state  what  he 
can  use,  if  anything,  for  the  purpose  of  en- 
abling him  to  work?  A.  He  can  wear  a 
truss,  or  he  can  have  an  operation  performed 
upon  It  to  make  a  permanent  cure.  The 
tru.ss,  of  course,  Is  something  that  supports 
and  prevents  It  from  coming  Into  the  canal 
at  all.  Q.  What  was  his  general  physical 
condition?  A.  Good.  After  the  examination 
I  asked  him  If  there  was  anything  else.  He 
said  absolutely  nothing,  excepting  that.  Q. 
What  was  his  appearance  as  to  being  In 
normal  condition  In  flesh  and  all?  A.  He 
appears  to  be  in  a  healthy  condition,  aside 
from  the  condition  of  the  rings.  Q.  I  will 
ask  you  state  to  the  Jury,  from  the  exami- 
nation which  you  made  and  from  your  talk 
with  him,  whether  in  your  Judgment  he  can 
wear  a  truss  and  would  then  be  able  to  work 
and  perform  the  ordinary  occupation  which 
he  follows  of  a  turner?  A.  I  discovered  no 
reason  why  he  might  not  do  It;  none  what- 
ever. Q.  I  will  ask  you  what  percentage  of 
people  the  medical  authorities  show  to  be 
suffering  with  rupture?  A.  In  perhaps  about 
1G%  per  cent,  of  the  people  that  you  meet 
upon  the  street,  where  there  Is  no  family 
history  of  hernia  preceding — I  mean  in  the 
ancestry — have  hernias,  or  about  22V4  per 
cent,  of  people  whose  ancestors  have  had 
hernia  have  It;  about  10%  per  cent,  of  those 
who  give  no  ancestral  history  have  it.  In 
other  words,  about  10%  per  cent,  of  the 
people  that  you  meet  In  common  evei*y-day 
life  are  afflicted  with  hernia.  •  •  *  Q.  I 
win  ask  you  to  state  to  the  Jury  whether  or  not 


in  yora*  opinion  as  a  surgeon  a  skillful  surgeon 
could  perform  a  successful  operation  upon 
this  plaintiff  and  cure  him  of  this  rupture — 
make  him  fully  cured?  A.  I  discovered  no 
reason  whatever  to  indicate  otherwise.  Q. 
About  how  long  a  time  would  It  take  from 
the  time  of  the  operation?  A.  I  make  it  a 
rule  in  my  own  cases  to  keep  them  in  bed 
about  three  weeks  after  an  operation.  I 
keep  them  longer  after  hernia  operations 
than  others  because  you  are  trying  to  close 
a  natural  canal  in  it  and  you  want  to  be 
sure  that  your  adhesions  are  all  perfect;  so 
I  usually  keep  them  three  weeks.  A  great 
many  keep  them  about  two  weeks.  Foley, 
who  does  more  operations  than  any  man  in 
the  United  States  and  possibly  than  any  man 
living,  keeps  them  two  weeks.  Q.  About 
how  long  would  it  take  him  to  recover  if  the 
operation  was  successful?  A.  Well,  full 
recovery  Is  a  question  that  has  to  be  deter- 
mined by  the  lapse  of  some  time.  We  oc- 
casionally have  a  relapse  after  an  operation. 
If  the  patient  gets  on  without  a  relapse, 
without  a  recurrence  of  it  for  a  year,  with- 
out getting  down  again,  we  consider  that 
the  cure  is  permanent  But  inside  of  six 
weeks  a  case  without  any  complication  aris- 
ing in  it  ought  to  be  able  to  resume  work. 
Q.  And  perform  any  ordinary  labor,  such  as 
turning?  A.  Yes;  any  labor  that  he  might 
ever  have  performed  previously.  Q.  Now. 
then,  I  will  ask  you,  in  your  Judgment 
without  this  operating,  with  the  use  of  a 
truss,  if  this  man  can  perform  the  usnal 
avocation  of  a  turner?  A.  Any  properly 
fitted  truss  ought  to  enable  that  man  to  per- 
form any  labor  that  he  has  ever  performed 
heretofore.  •  *  •  The  probabilities  are 
that  there  has  always  been  that  weak  condi- 
tion upon  both  sides,  because  It  shows  itself 
at  this  side  of  the  ring,  a  feebly  closed  right 
*  *  *  Q.  I  mean  if  he  has  got  a  truss  on, 
it  don't  hurt  him?  A.  Not  necessarily,  no, 
sir;  because  thousands  wear  them  and 
work  hard  every  day.  Thousands  have  them 
and  work  without  feeling  them.  •  *  *  A. 
I  wouldn't  charge  him  less  than  $250.  Q. 
What  other  expenses  would  he  have?  A. 
His  hospital  expenses.  Q.  How  much  would 
tliey  be?  A.  Three  weeks.  •  •  •  That 
■\^nld  cost  him  anywhere  from  $8  a  week  up 
to  $15,  $18,  $20,  $2.5,  or  $30,  depending  on  the 
kind  of  room  he  thought  he  ought  to  have. 
He  would  rest  as  well  In  the  $S  bed  as  he 
would  in  the  .1530  bed.  •  •  *  A.  Well,  sir. 
the  average  death  rate  In  10.000  up  to  1900 
is  nine-tenths  of  1  per  cent,  and  It  has 
improved  a  little  recently.  *  •  *  Q. 
There  Is,  however,  a  risk  attending  the 
operation?  A.  There  is  no  operation  that 
is  free  from  risk.  •  •  *  Q.  All  that  you 
can  say,  or  the  most  skillful  of  you,  is  that 
the  probabilities  are  that  a  cure  will  be 
effected  and  a  recovery  had?  A.  Yes;  that 
is  ail  any  man  can  say." 

Ail  of  the  doctors  testified  that  respondent 
was  In  a  healthy  normal  cond 
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the  exception  of  the  hernia.  Respondent 
himself  testified  that  since  quitting  work  In 
the  mill  he  had  engaged  a  small  part  of  the 
time  in  some  occupations  not  requiring  much 
physical  exertion.  The  evidence  given  by 
the  medical  witnesses  and  by  respondent 
and  In  his  behalf  does  not  In  our  opinion 
show  an  injury  Justifying  an  award  of  dam- 
ages in  the  sum  found  by  the  jury.  We 
believe  that  the  sum  of  $3,500  would  be  Tery 
ample  comi;>ensatlon,  and  much  more  in 
accord  with  what  Is  right  In  the  premises. 
An  excessive  verdict  in  a  case  like  this  Is 
not  only  an  Injustice  to  the  defendants,  but 
It  is  a  menace  to  the  welfare  of  the  state, 
and  should  not  be  upheld. 

The  case  will  be  remanded  with  the 
following  instructions:  If  respondent,  within 
30  days  from  the  filing  of  the  remittitur  In 
the  superior  court,  shall  file  a  relinquishment 
of  80  much  of  the  Judgment  as  exceeds  the 
sum  of  $3,500,  the  Judgment  in  said  sum 
will  stand  affirmed.  If  such  relinquishment 
Is  not  so  filed  within  said  time,  the  superior 
court  Is  directed  to  enter  an  order  granting 
a  new  trial.    Costs  to  appellant. 

MOUNT,  C.  J.,  and  CROW  and  HADLEY, 
JJ.,  concur.  FULLERTON  and  RUDKIN, 
JJ.,  concur  in  result. 


PARKHURST  v.  DICKINSON  et  nx. 
(Supreme  Court  of  Washington.    Jan.  13, 1906.) 

1,  Assignments — Rights  of  Assignee — Un- 
authorized Acts  of  Assjonob. 

One  wlio  has  a.ssigned  an  Instrument  may 
not  thereafter  make  any  contract  with  the  ob- 
ligor in  the  instrnment  which  will  affect  the 
holder  thereof. 

[E>1.  Note. — For  cases  in  point,  see  vol.  4, 
Cent  Dig.  Assignments,  {{  156,  157.] 

2.  Vendob  and  Purchaser — Defects  in  Ti- 
tle— Rights  of  Purchaser — Failure  to 
Disaffirm  Contract. 

Where  the  porchaser  of  land  is  given  a 
deed  thereto  at  the  time  of  the  execution  of  a 
memorandum  of  agreement,  which  provides  for 
the  approval  of  the  title  by  his  attorney,  the 
purchaser,  in  order  to  rescind  the  contract  and 
free  himself  from  liability  for  the  purchase 
money  on  the  disapproval  of  the  contract  by 
bis  attorney,  must  tender  a  deed  of  reconvey- 
ance, and  his  failure  to  do  so  and  subsequent 
disposition  of  the  property  to  another  consti- 
tutes an  affirmance  of  the  contract  and  obligates 
him  to  pay  the  purchase  price. 
Root,  J.,  dissenting. 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertson,  Judge. 

Action  by  R.  F.  Parkhurst  against  William 
R.  Dickinson  and  wife.  From  a  judgment 
for   plaintiff,   defendants   appeal.    Affirmed. 

George  E.  De  Steigner,  for  appellants.  Jer- 
old  Laudon  Finch  (Wilson  &  Thorgrlmson, 
of  counsel),  for  respondent. 

FULLERTON,  J.  On  and  prior  to  October 
11,  1901,  one  Wakefield  was  indebted  to  the 
appellant  William  R.  Dickinson  in  the  sum 


of  $1,000,  for  money  which  he  had  received 
as  the  agent  of  Dickinson.  At  that  time  he 
held  for  sale  certain  real  property  which 
stood  In  the  name  of  one  Florence  Ready. 
Wakefield  proffered  this  property  to  Dickin- 
son for  a  consideration  of  $.'5,000,  $1,000  to 
be  paid  by  the  assumption  of  a  mortgage  on 
the  property  for  that  amount,  $1,000  by  the 
cancellation  of  the  debt  from  Wakefield  to 
him,  and  $1,000  in  cash  payable  to  Wake- 
field. Dickinson  agreed  to  take  the  property 
provided  the  title  proved  satisfactory.  Wake- 
field caused  the  property  to  be  conveyed  to 
Dickinson  who  paid  him  at  that  time  $500, 
and  gave  him  a  writing  of  which  the  follow- 
ing is  a  copy:  "I  have  this  day  received 
from  you  deed  of  conveyance  of  the  follow- 
ing described  premises  situated  in  King 
county,  state  of  Washington,  and  particular- 
ly described  as  follows,  to  wit:  Lot  six  (6) 
in  block  three  (3)  of  BIgelow's  addition  to 
the  city  of  Seattle,  according  to  the  recorded 
plat  thereof;  and  paid  to  you  the  sum  of 
five  hundred  dollars  ($300.00)  upon  the  pur- 
chase price  thereof,  such  purchase  price  to  be 
in  all  one  thousand  dollars  ($1,000.00).  Upon 
the  approval  of  the  title  to  said  premises  by 
my  attorney  and  upon  my  being  satisfied 
that  there  are  no  unpaid  claims  for  labor 
or  material  furnished  in  the  Improvement 
of  said  premises,  then  I  am  to  pay  you  the 
balance  of  the  purchase  price,  to  wit:  the 
sum  of  five  hundred  ($500)  dollars."  Thereaft- 
er an  abstract  of  the  title  to  the  property 
was  handed  Dickinson's  attorney  for  exami- 
nation, and  was  pronounced  by  him  to  be 
defective.  Dickinson  thereupon  sought  to 
rescind,  but  as  Wakefield  was  unable  to  re- 
pay the  money  advanced  this  was  found  to 
be  impossible.  After  much  negotiation  the 
parties  settled  the  matter  in  this  manner; 
Dickinson  made  a  deed  to  the  property  to 
Florence  Ready,  and  placed  It  In  escrow 
with  instructions  to  deliver  it  to  Wakefield 
on  payment  of  the  $500  advanced  on  the 
purchase  price  of  the  property  at  the  time 
the  contract  of  purchase  was  entered  Into, 
and  the  $1,000  Wakefield  was  then  owing  him. 
In  the  meantime  Wakefield  had  assigned 
the  writing  above  quoted  for  value,  and  in 
due  course,  it  came  Into  the  iwssession  of 
the  respondent,  who  brought  this  action  to 
recover  upon  it. 

The  foregoing  Is  in  brief  the  salient  facts 
of  the  case,  and  on  them  the  trial  court 
held  the  respondent  entitled  to  recover.  It 
seems  to  us  that  this  conclusion  is  just. 
After  Wakefield  had  parted  with  his  title  to 
the  writing  he  could  make  no  contract  with 
Dickinson  that  would  affect  the  holder  of 
that  Instrument.  Nor  did  it  become  nugatory 
from  the  mere  fact  that  his  attorney  pro- 
nounced the  title  defective.  Doubtless  this 
fact  gave  him  the  right  to  rescind  the  con- 
tract and  to  recover  from  Wakefield  the  mon- 
ey advanced  him  on  account  of  the  purchase 
price.  To  do  this  he  was  required  to  recon- 
vey  the  property  to  his  grantor  and  tender 
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the  deed  to  Wakefield.  But  he  chose  to 
keep  the  property,  and  subsequently  disposed 
of  It  so  as  to  recover,  not  only  the  $500  ad- 
vanced as  part  of  Its  purchase  price,  but  the 
$1,000  Wakefield  owed  blm.  This  was  an 
affirmance  of  the  contract  of  sale,  not  a 
rescission,  and  the  appellant  thereupon  be- 
came obligated  to  pay  the  money  according 
to  the  promise  contained  in  the  writing. 
Affirmed. 

MOUNT,  C.  J.,  and  HADLEY  and  DUN- 
BAR, JJ.,  concur.    ROOT,  J.,  dissents. 


LAWYER  liAND  CO.  v.  STEEL  et  al. 
(Supreme  Court  of  Washington.    Jan.  10, 1906.) 

1.  Appeal — Notice    of    Appeal — Metuod    of 
Taking  Appeal — Sufficiency. 

The  filing  of  a  notice  of  appeal  and  subse- 
quently serving  it,  indorsing  on  the  original 
"Filed,"  the  day  it  was  filed,  the  admission  of 
service  thereof,  after  filing,  by  a  true  copy, 
instead  of  first  serving  the  notice  and  then  filing 
it  as  provided  by  Ballinger's  Ann.  Codes  &  St. 
S  6503,  providing  that  an  appeal  may  be  taken 
by  the  service  of  written  notice  and  the  filing 
of  the  notice  with  proof  of  service,  is  sufficient 
to  give  the  appellate  court  jurisdiction,  especial- 
ly in  view  of  Sess.  Laws  1899,  p.  79,  c.  49,  de- 
claring that  no  appeal  shall  be  dismissed  for 
any  defect  in  the  notice  of  appeal,  etc. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  §  2159.] 

2.  Process — Suuuons  Served  Out  of  State 
— Requisites. 

Ballinger's  Ann.  Codes  &  St.  S  4879,  pro- 
vides that  the  summons  on  defendant  out  of  the 
state  shall  require  defendant  to  appear  and 
answer  within  60  days  after  personal  service 
out  of  the  state.  A  summons  summoned  defend- 
ant to  appear  within  20  days  after  service 
of  summons,  if  served  within  the  state  and  with- 
in 60  days  if  served  out  of  the  state,  and  defend- 
ant answer  the  complaint.  The  summons  was 
personally  served  out  of  the  state.  Held,  that 
the  provision  relating  to  service  within  the 
state  became  surplusage,  and  the  summons  was 
good  as  a  summons  served  out  of  the  state. 

3.  Appeal— Review— Rulings  against  Par- 
ty Not  Appealing. 

A  summons  was  served  out  of  the  state. 
Oarnislunent  issued  to  reach  defendant's  prop- 
erty was  based  on  a  defective  affidavit  The 
court  authorized  plaintiff  to  file  an  amended 
affidavit  Defendant  made  a  motion  to  quash 
the  summons  and  service  thereof  and  the  writ 
of  garnishment  The  court  quashed  the  sum- 
mons and  service  thereof,  but  denied  the  mo- 
tion in  other  respects.  Held,  that  the  court, 
on  appeal  by  plaintiff  from  the  order  quashing 
the  summons  and  service  thereof,  could  not  re- 
view the  court's  mling  with  respect  to  the  al- 
lowance of  an  amendedf  affidavit  in  garnishment 
[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  g  3282.] 

Appeal  from  Superior  Court,  Spokane 
County;  Wm.  A.  Himeke,  Judge. 

Action  by  the  Lawyer  Land  Company 
against  Isabel  B.  Steel  and  another.  From  a 
judgment  quashing  the  summons  and  service 
thereof,  plaintiff  appeals.    Reversed. 

E.  H.  Belden,  for  appellant  Dansoa  & 
Williams,  for  respondents. 


HADLEY,  J.  Respondents  moved  to  dismiss 
this  appeal  on  the  ground  that  the  notice  of 
appeal  was  first  filed  and  afterwards  served. 
Section  6503,  Ballinger's  Ann.  Codes  &  St., 
states  that,  when  the  appeal  is  not  taken  at 
the  time  of  the  rendition  of  the  Judgment. 
It  may  thereafter  be  taken  by  the  service  of 
written  notice,  and  within  five  days  after 
such  service  the  original  notice  or  a  copy 
thereof,  with  proof  or  written  admission  of 
service,  shall  be  filed  In  the  office  of  the  clerk 
of  the  superior  court.  It  Is  contended  that 
the  order  of  service  and  filing  as  set  forth  in 
the  statute  is  jurisdictional,  and  that  failure 
to  follow  it  Is  fatal  to  an  appeal.  Reference 
is  made  to  the  decisions  of  this  court  with  re- 
gard to  filing  and  service  of  a  statement  of 
facts,  the  order  of  which  Is  the  reverse  of 
that  specified  with  reference  to  the  appeal 
notice.  It  is  also  pointed  out  that  this  court 
held  in  State  ex  rel.  Alladlo  v.  Superior 
Court,  17  Wash.  .'54,  48  Pac.  733,  that  on  ai>- 
pcal  from  a  Justice  of  the  peace  to  the  supe- 
rior court  It  Is  essential,  In  order  to  confer 
jurisdiction,  that  the  notice  of  appeal  shall 
be  filed  with  the  justice  prior  to  service  of 
a  copy  on  the  adverse  party.  The  reasoning 
of  the  court  with  regard  to  the  statement  of 
facts  was  that  in  contemplation  of  law  there 
can  be  no  statement  In  a  case  until  it  has 
been  first  filed  therein,  and  that  no  valid 
service  can  therefore  be  made  by  copy  until 
there  Is  an  original  statement  Erlckson  v. 
Erlckson,  11  Wasb.  76,  39  Pac.  241. 

Again,  the  reasoning  with  reference  to  the 
notice  in  cases  of  appeal  from  justices  of 
the  peace  was  that.  Inasmuch  as  20  days  are 
allowed  for  taking  an  appeal.  It  becomes 
necessary  to  first  file  the  notice  with  the 
justice  and  then  serve  a  copy,  with  proof 
that  it  has  been  so  filed,  for  reasons  stated 
by  the  court,  as  follows:  "Otherwise  the 
party  making  such  service  could  withhold  the 
notice  any  length  of  time  within  the  20  days 
allowed  for  taking  the  appeal,  and  the  adverse 
party  would  be  compelled  by  continual  Inquiry 
to  ascertain  when  the  notice  was  filed  with 
the  justice,  if  at  all.  In  order  to  know  when  the 
10  days  allowed  by  section  1634  for  filing  the 
transcript  would  commence  to  run.  To  Im- 
pose this  burden  upon  him  would  be  con- 
traiy  to  the  spirit  of  the  act  aforesaid,  as 
well  as  against  the  express  provisions  of  said 
section  1631,  and  would  place  such  adverse 
party  at  a  material  disadvantage.  Conse- 
quently the  fact  that  the  service  preceded 
the  filing  cannot  be  regarded  as  an  im- 
material matter."  State  ex  rel.  Alladlo 
V.  Superior  Court,  supra.  But,  whatever 
reasons  may  have  led  to  the  decisions  upon 
the  above  subjects.  It  Is  nevertheless  true  that 
they  did  not  concern  the  particular  statute 
now  before  us,  and  the  suggested  analogy  Is 
not  controlling  here  unless  the  principle  In- 
volved is  essentially  similar.  Under  sec- 
tion 6.'j03,  supra,  a  notice  of  appeal  becomes 
such  by  reason  of  Its  service.  It  is  specif- 
ically stated  that  It  Is  the  service  that  effects 
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the  appeal ;  but,  if  tbe  notice  and  an  appeal 
bond  sball  not  be  filed  within  5  days  there- 
after, the  appeal  then  becomes  Ineffectual. 
The  only  purpose  tbe  filing  of  the  notice 
serves  In  Its  relation  to  the  adverse  party  Is 
that,  after  tbe  short  space  of  5  days,  he  Is 
thereby  informed  without  the  necessity  for 
further  inquiry  that  the  appeal  has  become 
effectual  in  that  particular.  In  the  case  at 
bar  tbe  original  notice  bears  tbe  following 
Indorsement,  made  upon  It  by  respondents' 
attorneys  the  same  day  the  notice  was  filed : 
"Due  service  of  tbe  within,  after  filing  of 
original,  by  a  true  copy  thereof,  is  hereby  ad- 
mitted at  Spoliane,  Washington,  this  28th 
day  of  June,  A.  D.  1905."  It  is  therefore 
manifest  that  respondents  knew  at  tbe  time 
of  the  service  that  the  original  notice  was 
then  on  file,  which  fact  was  to  their  ad- 
yantage  rather  than  otherwise,  for  the  reason 
that  no  further  inquiry  on  their  part  was 
necessary  to  inform  them  that,  so  far  as  tbe 
filing  of  the  notice  was  concerned,  tbe  ap- 
peal was  effected.  We  think  it  would  be  a 
sacrifice  of  tbe  plainest  common-sense  view, 
and  the  substitution  therefor  of  a  pure  and 
unreasonable  technical  view,  to  hold  under 
tbe  al)ove  statute  that  the  mere  fact  that  the 
notice  was  filed  by  the  short  space  ot  a 
portion  of  a  day  before  It  was  served  was 
a  Jurisdictional  defect.  Particularly  must 
-this  be  so  In  view  of  the  statute  of  1899, 
which  provides  that  "no  appeal  shall  be  dis- 
missed for  any  Informality  or  defect  In  tbe 
notice  of  appeal,  the  appeal  bond,  or  the  serv- 
ice of  either  thereof,  or  for  any  defect  of 
parties  to  the  appeal,  if  the  appellant  sball 
forthwith,  upon  order  of  the  Supreme  Court, 
perfect  the  appeal."  Sess.  Laws  1899,  p.  79, 
c.  49.  Respondents  have  been  In  no  sense 
misled  or  prejudiced  here,  and  no  order  from 
this  court  in  the  premises,  as  contemplated 
by  the  above  statute,  is  necessary.  The  mo- 
tion to  dismiss  tbe  appeal  is  tbwefore  denied. 
This  appeal  Is  from  an  order  quashing  a 
summons  and  tbe  service  thereof.  Tbe  es- 
sential part  of  tbe  summons  reads  as  follows : 
"You  and  each  of  yon  are  hereby  summoned 
to  appear  within  twenty  days  after  the  serv- 
ice of  this  summons,  exclusive  of  the  day  of 
service,  if  served  within  the  state  of  Wash- 
ington, and  within  sixty  days  if  served  out 
of  tbe  state  of  Washington,  and  defend  the 
above  entitled  action  in  tbe  court  aforesaid, 
and  answer  the  complaint  of  tbe  plaintiff  and 
serve  a  copy  of  your  answer  on  the  iierson 
whose  name  Is  subscribed  to  this  summons 
at  Spokane,  Spokane  county,  state  of  Wash- 
ington, and  in  case  of  your  failure  so  to  do. 
Judgment  will  be  rendered  against  you  ac- 
cording to  tbe  demand  of  tbe  complaint 
which  will  be  filed  with  the  clerk  of  said 
court,  a  copy  of  which  Is  herewith  servetl 
upon  yon."  The  summons  and  complaint 
were  personally  served  upon  respondents  In 
the  state  of  North  Carolina.  Tbe  atfldavlt 
of  service  is  In  all  respects  regular  and 
rafliclent  Section  4879,  BalUuger's  Ann. 
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Codes  &  St.,  provides  as  follows :  "Personal 
service  on  tbe  defendant  out  of  the  state 
shall  be  equivalent  to  service  by  publication, 
and  the  summons  upon  tbe  defendant  out  of 
the  state  shall  contain  the  same  as  personal 
summons  within  tbe  state,  except  It  sball 
require  tbe  defendant  to  appear  and  answer 
within  sixty  days  after  such  personal  serv- 
ice out  of  tbe  state." 

It  is  argued  by  respondents,  and  such 
seems  to  have  been  the  view  of  the  superior 
court,  that.  Inasmuch  as  the  summons  was 
so  drawn  that  it  contemplated  that  a  setr- 
Ice  might  be  made  either  within  or  without 
the  state,  it  is  fatally  defective.  It  is  con- 
tended that  the  duty  was  upon  appellant  In 
advance  to  determine  whether  service  was 
to  be  made  within  or  without  the  state,  and 
that  tbe  summons  should  hare  been  drawn 
with  reference  to  one  or  the  other  only.  It 
seems  to  us  that  the  essential  inquiry  Is,  was 
the  summons  by  its  terms  confusing  or  mis- 
leading to  respondents?  We  cannot  see  that 
It  was.  It  plainly  told  tbem  that  If  they 
were  served  without  the  state,  they  were 
required  to  appear  within  60  days.  Thfct 
portion  relating  to  service  within  the  state 
became  mere  surplusage  in  view  of  the  serv- 
ice that  was  made^  and  It  was  so  manifestly 
such  that  it  was  in  no  sense  confusing.  We 
therefore  think  tbe  court  erred  In  quashing 
tbe  summons  and  Its  service.  Under  the 
above  statute  the  service  was  equivalent  to 
service  by  publication. 

Inasmuch  as  Jurisdiction  of  the  persons 
of  respondents  was  not  acquired  by  the 
above  process,  the  motion  to  quash  was  made 
upon  the  further  alleged  ground  that  a  writ 
of  garnishment,  which  had  issued  to  reach 
respondents'  property,  was  based  upon  a 
defective  affidavit,  thereby  depriving  the 
court  of  Jurisdiction  of  tbe  property,  even 
under  the  substituted  personal  service  with- 
out tbe  state  In  lieu  of  publication.  The 
motion  also  stated  that  after  the  issuance  of 
the  writ  of  garnishment  tbe  court  made  an 
order  authorizing  appellant  to  file  an  amend- 
ed aflldavit  in  aid  of  the  writ  previously  is- 
sued, and  averred  that  such  order  was  made 
without  Jurisdiction  and  was  void.  Tbe 
court  denied  the  motion  to  quash  upon  all 
grounds  except  that  tlie  summons  was  de- 
fective, and  allowed  respondents  an  excep- 
tion to  its  ruling  as  to  tbe  portion  of  the 
motion  denied  relating  to  the  amended  af- 
fidavit in  garnishment.  Resi>ondeuts  have  not 
appealed  from  that  part  of  tbe  court's  order, 
and  tbe  effect  of  the  ruling,  therefore,  was 
that  the  court  had  acquired  Jurisdiction  of 
the  property  if  the  original  summons  had 
been  sufliclent.  Respondents  now  argue  that 
this  court  should  hold  that  the  ruling  of  the 
court  upon  tbe  motion  with  reference  to  tbe 
amended  afiidavlt  in  garni!<hmeut  was  er- 
roneous, and  that  there  was,  therefore,  no 
Jurisdiction  of  tbe  property.  That  part  of 
the  ruling  is,  however,  not  before  us  for 
review,  since  there  Is  no  appeal  from  It 
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The  only  question  brought  np  by  the  ap- 
peal Is  that  brought  by  appellant,  and  it 
relates  alone  to  the  sufficiency  of  the  original 
summons  and  its  service.  Having  deter- 
mined that  those  were  suflScient,  the  Judg- 
ment quashing  the  summons  and  serrice  is 
therefore  reversed,  and  the  cause  remanded, 
with  instructions  to  vacate  that  part  of  the 
order  appealed  from  and  proceed  with  the 
action. 

MOUNT,  C.  J.,  and  FULLERTON,  RUD- 
KIN,  ROOT,  and  I>UNBAR,  JJ^  concur. 


DEGGENDER  v.   SEATTLE  BREWING   & 

MALTING  CO.  et  al. 
(Supreme  Court  of  Washington.    Jan.  9,  1906.) 

1.  Intoxicating  Liquors — Licenses — Natube 
OF  Propebtt — Transfer. 

Where  the  right  to  transfer  a  liquor  license 
is  recognized  by  statute,  such  license  or  right 
to  transact  the  liquor  business  becomes  a 
valuable  property  right,  subject  to  barter  and 
sale. 

*[Ed.  Note. — ^For  cases  in  point,  see  voL  29, 
Cent.  Dig.  Intoxicating  Liquors,  {  110.] 

2.  fraunttlent  conveyances — ^assignment  of 
Liquor  License — Effect  as  to  Creditors. 

Under  Pierce's  Code,  i  6549  (Sess.  Laws 
1889,  p.  157),  providing  that  mortgages  may 
be  made  on  all  kinds  of  personal  property ;  sec- 
tion 6550  (Sess.  Laws  1899,  p.  158),  providing 
that  every  such  instrument,  within  10  days  from 
the  time  of  the  execution  thereof,  shall  be  filed 
in  the  office  of  the  county  auditor;  and  1  Bal- 
linger's  Ann.  Codes  &  St  §  4578,  providing  that 
no  transfer  of  personal  property  shall  be  valid 
as  against  creditors,  where  the  property  is  left 
in  possession  of  the  vendor,  unless  the  bill  of 
sale  is  recorded  within  10  days  after  such  sale — 
a  transfer  of  a  liquor  license  is  void  as  to 
creditors,  where  the  instrument  of  transfer  is 
not  recorded,  and  the  assignor  retains  possession 
of  the  license. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Ont.  Dig.  Fraudulent  Conveyances,  §i  439, 
485.] 

Appeal  from  Superior  C!ourt,  King  County; 
Arthur  E.  Griffin,  Judge. 

Action  by  Nathan  Deggender,  as  receiver, 
etc.,  against  the  Seattle  Brewing  &  Malting 
Company,  a  corporation,  and  another.  From 
an  order  temporarily  restraining  defendants 
from  transferring  a  retail  liquor  license,  etc., 
defendants  appeal.    Affirmed. 

G.  M.  Emory,  for  appellant  Brewing  Com- 
pany. Scott  Calhoun,  for  appellant  city  of 
Seattle.  Allen,  Allen  &  Stnitton,  for  re- 
spondent. 

MOUNT,  C.  J.  This  appeal  is  from  an 
order  of  the  lower  court  temporarily  re- 
straining the  defendants  from  transferring  a 
retail  liquor  license  Issued  by  the  dty  to 
one  I.  O.  Morgan,  and  directing  the  Seattle 
Brewing  &  Malting  Company  to  deliver  the 
paper  evidence  of  said  license  to  the  respond- 
ent. It  appears  from  the  complaint  and  the 
affidavits  filed  at  the  hearing  that  on  Decem- 
ber 20,  1904,  the  city  of  Seattle  Issued  to 
I.  G.  Morgan,  of  the  firm  of  Stumpf  &  Mor- 


gan, c<q;>artner8,  a  retail  liquor  license,  ao- 
ttaorizing  the  sale  of  liquors  at  retail  for 
the  term  of  one  year  at  No.  1222  Second 
avenue,  at  what  is  known  as  the  "Brooklyn 
Caf6,"  in  said  city.  The  consideration  for 
such  license  was  |1,000,  which  was  paid 
in  advance.  Tbe  money  for  the  purchase  of 
this  license  was  furnished  to  Stumpf  &  Mor- 
gan by  the  Seattle  Brewing  &  Malting  Com- 
pany. Morgan  agreed  to  repay  this  money 
In  monthly  payments  of  $100  each  until  the 
amount  due  was  fully  paid,  and  to  secure 
the  repayment  executed  an  agreement  as 
follows :  "Collateral  Fledge  of  License.  Seat- 
tle, Washington,  December  9,  19<H.  For  and 
in  consideration  of  money  advanced  and 
guaranties  made  In  my  behalf  and  for  me, 
and  for  and  in  consideration  also  of  the  notes 
hereto  attached,  made  payable  by  me  to  the 
said  Seattle  Brewing  &  Malting  Co.,  I  do 
hereby  pledge  all  interest,  claim  or  demand 
of  whatsoever  nature,  I  have  now  or  may 
have  in  any  sum  of  money  or  in '  any  in- 
terest in  that  certain  license  of  the  city  of 
Seattle  directed  to  me,  permitting  the  sale 
of  intoxicating  liquors  at  that  certain  place 
known  as  'Brooklyn  Cati,'  and  I  do  authorize 
said  Seattle  Brewing  A  Malting  Co.,  for  the 
better  securing  to  it  of  the  full  payment  of 
any  and  all  indebtedness  of  any  kind  what- 
soever that  may  be  due  it  from  me,  to  take 
possession  and  control,  by  any  means  con- 
venient, and  with  as  little  expense  to  me 
as  possible,  of  any  claim  or  Interest  in  any 
money  growing  out  of  the  said  license,  or 
of  any  interest  in  said  license.  The  said 
license  herein  intended  to  be  treated  as  a 
collateral  pledge  for  the  better  securing  of 
my  indebtedness  to  the  said  Seattle  Brew- 
ing &  Malting  Co.,  and  I  do  hereby  waive 
any  proceedings  of  foreclosure  upon  the 
same,  and  direct  that  upon  my  failure  to  pay 
my  Indebtedness  to  the  said  Seattle  Brewing 
&  Malting  Ga,  as  agreed  by  the  oral  under- 
standing, and  by  the  terms  and  conditions 
of  the  annexed  notes  by  me  made,  the  said 
Seattle  Brewing  &  Malting  Co.  is  then  and 
there  to  take  possession  of  all  Interest  I 
have  in  any  manner  or  form  in  said  licoise, 
and  take  possession  and  control  of  the  said 
license  as  the  said  Seattle  Brewing  &  Malt- 
ing Co.,  shall  see  fit,  without  expense  and 
without  suit,  the  license  certificate  being  left 
in  possession  of  the  pledgee  herein  for  the 
purpose  of  complying  with  Ordinance  No. 
4,205.  [Signed]  I.  Q.  Morgan.  Witness: 
Charles  A.  Thorndyke."  After  the  license 
was  Issued  a  retail  liquor  saloon  was  con- 
ducted by  authority  of  the  license,  at  the 
place  therein  described,  by  the  firm  of  Stumpf 
&  Morgan.  On  January  17,  1905,  certain 
creditors  of  Stumpf  &  Morgan  brought  an 
action  against  them  and  attached  all  the 
property  of  the  firm,  including  the  saloon 
known  as  the  "Brooklyn  Caf4,"  and  took 
possession  thereof.  The  retail  liquor  licoose 
was  at  that  time  hanging  upon  the  wall  of 
the  saloon.  Da  January  21,  19(^,  an  agent 
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of  the  Seattle  Brewing  &  Malting  Company 
obtained  possession  of  the  license  certificate 
by  taking  It  from  the  saloon.  On  January 
2B,  1005,  respondent  was  appointed  receiver 
of  the  assets  of  Stumpf  &  Morgan,  and  duly 
qnalifled,  and  thereupon  demanded  the  pos- 
session of  the  license  certificate,  which  was 
refused.  The  brewing  and  malting  company, 
on  January  27,  1905,  presented  to  the  city  a 
petition,  signed  by  tbemselres  and  said  Mor- 
gan, for  a  transfer  of  said  license  to  one 
Nick  Kennedy,  and  also  asking  for  a  change 
of  location  for  the  use  of  the  license.  The 
ordinances  of  said  city  provided  for  a  trans- 
fer of  an  unexpired  license,  and  for  a  change 
of  location  by  consent  of  the  city,  upon  ap- 
plication therefor,  and  upon  the  observance 
of  certain  formalities.  The  city  was  about 
to  make  the  transfer,  when  the  respond- 
(mt,  as  receiver,  brought  this  action  for  a 
restraining  order  and  for  possession  of  the 
certificate  of  license. 

Appellants  argue  that  the  license,  or  the 
right  to  do  business,  in  controversy.  Is  a 
personal  privilege  conferred  by  the  city  up- 
on the  licensee,  and  is  not  such  property 
as  Is  subject  to  debts  of  the  licensee,  and 
that  none  of  the  rights  secured  thereby  can 
be  enjoyed  by  the  receiver;  that  the  license 
is  merely  an  Intangible  privilege.  A  number 
of  the  state  courts  have  held  in  accord  with 
this  position  of  the  appellants.  See  Volght 
y.  Board  of  Excise,  59  N.  J.  Law,  358,  36 
Atl.  686,  37  L.  R.  A.  292;  Feigenspan  v. 
Mulligan  (N.  J.  Ch.)  51  Atl.  191;  State  v. 
Lydlck,  11  Neb.  366,  9  N.  W.  560,  and  cases 
there  cited;  Bonnie  v.  Perry's  Trustee  (Ky.) 
78  S.  W.  208;  Black  on  Intoxicating  Liq- 
uors, i  130.  This  rule  is  based  upon  the 
idea  that  the  right  is  a  species  of  public 
trust,  conferred  only  upon  those  who  pos- 
sess certain  qualifications;  that  it  is  a  po- 
lice regulation,  and  Is  therefore  in  no  sense 
property.  Under  statutes  which  do  not  per- 
mit transfers  of  the  license  from  one  per- 
son to  another,  and  where  the  right  is 
a  personal  privilege  only,  we  think  the 
rule  stated  Is  undoubtedly  correct.  But 
where  the  statute  recognizes  the  right  of 
transfer  from  one  to  another,  and  where 
the  right  is  a  valuable  right,  capable  of  being 
surrendered  and  reduced  to  money,  a  dif- 
ferent rule  prevails.  In  such  cases  the  li- 
cense or  right  to  do  business  becomes  a  val- 
uable property  right,  subject  to  barter  and 
sale.  It  is  property  with  value  and  quality. 
The  United  States  courts  have  held  that 
liquor  licenses  issued  under  statutes  author- 
izing a  transfer  are  assets  of  an  estate,  un- 
der the  bankruptcy  act  Fisher  v.  Cushman, 
1C3  Fed.  8<».  43  C.  0.  A.  381,  51  L.  R.  A. 
292;  In  re  Becker  (D.  C.)  98  Fed.  407;  In 
re  Fisher  (D.  C.)  98  Fed.  89;  In  re  Brod- 
blne  (D.  C.)  93  Fed.  643;  In  re  Gallagher, 
Fed.  Cas.  No.  5,192.  Mr.  Black,  in  discuss- 
ing these  cases  and  the  question  involved 
In  this  action,  in  bis  note  appended  to  the 
case  of  Fisher  v.  Cushman,  supra,  at  page 


392,  says:  "If  these  questions  [referring 
especially  to  franchises  to  collect  tolls  and 
the  like]  should  again  arise,  it  is  probable 
that  they  would  be  decided  in  accordance 
with  the  rule  laid  down  in  regard  to  liq- 
uor licenses;  the  true  test  being  found  in 
the  question  whether  the  franchise  or 
right  is  actually  transferable,  with  the  con- 
sent of  the  authorities  and  without  any 
practical  difficulty,  and  whether  it  has  a 
market  value  and  can  be  disposed  of  by  sale." 
This,  it  seems  in  reason,  must  be  the  correct 
rule.  If  a  license  to  sell  liquors  Is  trans- 
ferable, valuable,  and  is  subject  to  sale, 
it  is  certainly  not  merely  a  personal  privi- 
lege, but  it  has  all  the  attributes  of  property, 
except  tangibility,  and  must  be  treated  as 
property.  People  v.  Durante  (Sup.)  46  N.  Y. 
Supp.  1073.  In  this  case  the  ordinance 
under  which  the  license  was  Issued  provided 
for  a  transfer  of  the  license  upon  the  ob- 
servance of  certain  formalities,  about  wliich 
there  is  no  practical  difficulty.  The  li- 
cense fee  was  $1,000,  payable  in  advance, 
and  was  so  paid  in  this  case.  The  license 
was  good  for  one  year  from  its  issue.  At 
the  time  the  receiver  took  possession  of  the 
business  the  license  bad  run  only  about  one 
month.  The  license  or  right  to  do  business, 
therefore,  bad  a  marketable  value  of  al>out 
$900.  Under  these  circumstances  the  li- 
cense was  more  than  a  personal  privilege. 
It  was  valuable  personal  property,  and  an 
asset  of  the  firm  of  Stumpf  &  Morgan. 

Appellants  contend  that  the  brewing  com- 
pany Is  entitled  to  the  license  under  the 
contract  or  collateral  pledge  quoted  above^ 
We  think  this  contention  is  without  force 
as  against  creditors.  The  agreement  was 
neither  executed,  acknowledged,  filed,  nor 
recorded  as  required  by  law,  and  the  license 
certificate  was  left  in  possession  of  Stumpf 
&  Morgan.  It  has  been  held  that  a  contract 
of  this  kind  constituted  an  ecjuitable  mort- 
gage, which  was  not  Included  within  a 
statute  requiring  mortgages  upon  "goods 
and  chattels"  to  be  filed,  upon  the  ground 
that  a  liquor  license  did  not  fall  within  the 
classification  of  goods  and  chattels,  and 
would  therefore  be  enforced.  Nlles  v.  Math- 
usa  (Sup.)  47  N.  T.  Supp.  38.  Our  statute, 
however,  provides  that  "mortgages  may  be 
made  upon  all  kinds  of  personal  property" 
(Pierce's  Code,  i  6549  [Sess.  Laws  1899,  p. 
157]),  and  "every  such  instrument,  within  ten 
days  from  the  time  of  the  execution  thereof, 
shall  be  filed  in  the  office  of  the  county  au- 
ditor" (Pierce's  Code,  i  6550  [Sess.  Laws 
1899,  p.  158]).  No  transfer  of  personal  prop- 
erty shall  be  valid  as  against  creditors, 
where  the  property  is  left  in  possession  of 
the  vendor,  unless  the  bill  of  sale  is  recorded 
within  10  days  after  such  sale.  1  Balllnger's 
Ann.  Codes  &  St  S  4578.  We  have  held 
above  that  the  license  was  personal  property. 
Whether  we  construe  the  contract  as  a  bill 
of  sale  or  a  chattel  mortgage.  It  did  not  con- 
form to  the  statute  In  either  ev 
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Totd  as  to  creditors.  It  follows,  upon  tiie 
Bbowing  made,  that  the  receiver  was  en- 
titled to  the  possession  of  the  certificate  of 
license  for  the  benefit  of  creditors,  and  that 
the  court  properly  restrained  the  transfer 
thereof  by  the  appellants. 

The  onler  appealed  from  Is  therefore  af- 
firm ed. 

CROW,  ROOT,  DUNBAR,  HADLET,  and 
PLXLERTON,  JJ.,  concur. 


CORS  A  WEGENER  v.  BALLARD  IRON 

WORKS  et  al. 

(Supreme  Court  of  Washington.    Jan.  9,  1006.) 

1.  CORPOKATIONS    —    STOCKUOLDEBS    —    SEBV- 
ICE8    TO    COBPOBATION — COMPENSATION. 

Evidence  on  a  liearing  on  the  report  of  a 
receiver  of  a  corporation  considered,  and  held 
sufficient  to  warrant  a  finding  that  a  resolution 
adopted  at  a  meeting  of  stockholdere  to  the 
effect  that  certain  stocliholders  should  receive 
no  compensation  for  their  services,  unless  the 
business  of  the  corporation  should  earn  such 
amount  above  all  expenses,  had  been  ignored 
and  waived  by  all  parties  connected  with  the 
management. 

2.  Same  —  Receives  —  Pbefebbed   Claims — 
Sebvices. 

Where  all  parties  connected  with  the  man- 
agement of  a  corporation  treated  as  a  nullity 
a  resolotion  of  stockholders  to  the  effect  that 
certain  stoclsholders  should  receive  nothing  for 
their  services,  unless  the  corporation  should 
earn  such  sums  over  all  expenses,  such  stock- 
holders on  the  appointment  of  a  receiver  were 
entitled  to  have  their  claims  for  services  pre- 
ferred under  Ballinger's  Ann.  Codes  &  St.  §| 
5919-5923,  giving  a  preference  to  claims  for 
services. 

FEd.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  §§  228o,  2280.] 

Appeal  from  Superior  Court,  King  County; 
A,  W.  Prater,  Judge. 

Action  by  Cors  &  Wegener  against  the  Bal- 
lard Iron  Works  and  others.  From  an  allow- 
ance of  certain  claims  filed  with  the  receiver 
of  defendant,  the  Railway  &  Steel  Supply 
Company  appeals.    Affirmed. 

BalUnger,  Ronald,  Battle  &  Tennant,  and  P. 
E.  Brlgbtman,  tor  apiiellant  Graves,  Palm- 
er, Brown  &  Murphy,  and  Aust  &  Terbune, 
for  respondents. 

CROW,  J.  On  or  about  October  27,  1904, 
an  order  was  made  In  this  action  appointing 
one  H.  R.  Cllse  as  receiver  of  the  defend- 
ant the  Ballard  Iron  Works,  a  corporation. 
At  said  time  the  respondents  .Tohn  S.  Dar- 
viUe,  William  DarviUe,  and  Charles  Houses 
stockholders  in  said  corporation,  and  re- 
spondents R.  M.  Darvllle  and  R.  J.  DarviUe, 
were  all  In  its  employ,  having  considerable 
stuns  of  money  due  them  for  their  personal 
services,  as  shown  by  books  of  said  corpora- 
tion. In  compliance  with  an  order  of  court, 
respondents  filed  their  claims  with  said  re- 
ceiver, asking  that  the  same  be  allowed  as 
preferred  claims  for  all  sums  severally  due 
theifi  for  services  rendered  within  six  months 


prior  to  bis  appointment  The  plaintiff.  Con 
&  Wegener,  a  corporation,  and  the  appellant 
Railway  &  Steel  Supply  Company,  a  corpo- 
ration, as  general  creditors,  objected  to  any 
allowance  of  said  claims,  but  especially 
opposed  their  allowance  as  preferred  clainia. 
The  receiver's  report  being  presented  to  the 
court,  a  hearing  was  had  for  the  purix>8e  of 
determining  wtiether  said  claims  were  en- 
titled to  allowance,  and.  If  allowed,  were  enti- 
tled to  any  preference.  Evidence  was  admit- 
ted and  findings  of  fact  were  made  by  ttie 
trial  court,  from  w^hlch  it  appears  that  in  Au- 
gust, 1902,  said  Ballard  Iron  Works  was  in- 
coriK>rated  with  a  capital  stock  of  $5,000. 
That  at  said  time  said  John  S.  DarviUe,  as 
a  stockholder,  was  elected  president,  said 
William  DarviUe  as  a  stockholder  was  elect- 
ed manner,  and  said  Charles  House  as  a 
stockholder  was  elected  foreman  of  the 
foundry,  and  from  said  time  until  October  2C, 
10(M,  severally  continued  in  such  employments. 
That  on  September  15, 1802,  at  a  special  meet- 
ing of  the  stockholders  of  said  Ballard  Iron 
Works,  at  which  all  the  stockholders  were 
present,  the  following  resolution  was  regular- 
ly passed  and  adopted:  "Ballard,  Washing- 
ton, Sept  15,  1902.  Upon  a  call  from  the 
president,  tlie  stockholders  of  the  Ballard 
Iron  Works  met  in  special  session,  at  the  office 
of  said  company,  at  Fourth  and  Shllshole 
avenues,  Ballard,  Washington,  on  the  13th 
day  of  September,  1902.  The  meeting  was 
called  to  order  at  eight  o'clock  Monday  eve- 
ning with  President  John  S.  Darvllle  In  the 
chair.  The  following  stockholders  being 
present;  John  S.  Darvllle,  William  DarviUe^ 
Charles  House,  Paul  Hopkins,  Andrew  An- 
derson and  E.  J.  Hopkins.  The  objects  of 
the  meeting  being  to  settle  the  compensation 
of  the  stockholders  working  in  the  employ 
of  said  company,  the  following  motion  was 
made  by  Paul  Hopkins  and  proiierly  seconded 
and  carried  by  Andrew  Anderson,  that: 
William  Darvllle  as  acting  manager  of  the 
company  receive  one  hundred  ($100.00)  dol- 
lars per  month;  John  DarviUe,  receive  three 
and  so/ioo  ($3..')0)  dollars  per  day;  and  Chas. 
House  receive  four  (|4.00)  per  day,  providetl 
that  the  business  made  this  amount  over  and 
above  all  expenses.  There  being  no  further 
business  before  the  meeting,  the  same  was 
adjourned  in  proper  form."  That  said  res- 
olution was  transcribed  Into  the  minutes  of 
the  meetings  of  said  stockholders.  That  all 
parties  connected  with  the  business  manage- 
ment of  said  Ballard  Iron  Works  thereaf- 
ter treated  said  resolution  as  a  nulUty,  and  by 
crediting  said  John  S.  DarviUe,  William  Dar- 
vllle, Charles  House,  and  others  with  the  full 
amounts  of  wages  severally  due  them  waived 
Us  provisions.  That  from  the  15th  day  of 
September,  1902,  until  the  date  of  the  ap- 
pointment of  said  receiver,  a  period  of  more 
tlian  two  years,  said  John  S.  Darvllle,  Wil- 
liam Darvllle,  and  Charles  House  had  been 
credited  with  their  salaries,  and  that  said 
entries  were  made  upon  the  books  of  said 
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Ballard  Iron  'WorkB,  under  the  direction  of 
said  clalmantB  and  of  the  secretary  of 
said  company.  That  said  incorporation  nev- 
er did  a  paying  business.  That  the  services 
actually  rendered  by  said  claimants  were  of 
the  reasonable  value,  and  amounts  credited 
to  thein,  respectively.  That  at  the  time  of 
the  appointment  of  said  receiver  there  was 
due  from  said  corporation  for  wages  to  said 
several  claimants  the  following  sums:  John 
S.  Uarvllle,  $407.55;  William  Darvllle,  $585.- 
31;  R.  M.  Darvllle,  $171.10;  R.  J.  Darvllle, 
$97.20;  Charles  House,  $333.27.  That  each 
Of  said  claimants  was  at  the  time  of  the 
appointment  of  said  receiver  regularly  in 
the  employ  of  said  corporation  and  bad  been 
continuously  so  employed  for  more  than  aix 
months  prior  thereto.  That  of  the  amounts 
so  due  said  claimants,  the  following  sums 
were  due  to  each,  respectively,  for  wages 
earned  witblu  e  period  of  six  months  prior 
to  the  appointment  of  said  receiver:  .Tohn  S. 
Darvllle.  $379.77;  William  Darvllle,  $585.31; 
R.  M.  Darvllle,  $100.80;  R.  .T.  Darvllle,  $97.20; 
Charles  House,  $333.27.  That  the  following 
additional  sums  were  also  due  for  wages 
earned  within  the  year  immediately  pre- 
ceding said  period  of  six  months:  John  S. 
Darvllle,  $87.78;  R.  M.  Darvllle,  $01.30.  That 
Immediately  upon  the  appointment  of  said  re- 
ceiver said  House  filed  with  the  auditor  of 
King  county  a  notice  of  lien  for  bis  claim, 
and  that  each  and  all  of  said  claimants  fil- 
ed with  the  receiver  their  several  claims  In 
conformity  to  law  and  the  order  of  the  court 
I'pon  said  findings,  conclusions  of  law  and 
an  order  of  distribution  were  made  allowing 
as  preferred  claims  the  amounts  severally  due 
said  respondents  for  their  services  rendered 
within  the  six  months  prior  to  the  appointment 
of  the  receiver  (Balllnger's  Ann.  Codes  &  St  §{ 
5019-5923),  and  allowing  as  general  claims 
the  additional  amounts  found  due  respond- 
ents John  S.  Darvllle  and  R.  M.  Darvllle  for 
8er\'Ices  rendered  by  them  prior  thereto. 
From  said  order  said  Railway  &  Steel  Sup- 
ply Company  as  a  general  creditor  has  ap- 
pealed. 

The  only  assignments  of  error  are  that  the 
trial  court  erred  In  making  said  findings  of 
fact,  except  the  finding  that  said  resolution 
was  regularly  adopted  at  the  stockholders' 
meeting  on  September  15,  1902,  upon  which 
resolution  appellant  now  relies  to  defeat 
said  claims;  also  that  the  court  erred  in  Its 
conclusions  of  law  and  the  final  order  made. 
Upon  argument  appellant's  main  conten- 
tion is  that  the  court  erred  In  Its  finding 
to  the  effect  that  all  parties  connected  with 
the  business  and  management  of  the  Ballard 
Iron  Works  treated  said  resolution  of  Sep- 
tember 15.  1902.  as  a  nullity,  and  by  credit- 
ing the  full  amount  of  wages  to  the  several 
respondents  herein  waived  the  provisions  of 
said  resolution;  appellant  Insisting  that  said 
finding  is  not  supported  by  the  evidence. 
We  have  carefully  examined  all  the  evidence 
and  conclude  that  all  of  the  findings  made 


by  the  honorable  trial  Judge  are  fully  sustain* 
ed.  The  conduct  of  all  the  stockholders  and 
interested  parties  during  the  entire  period 
of  more  than  two  years,  from  the  date  of 
the  adoption  of  said  resolution  to  the  date 
of  the  appointment  of  said  receiver,  shows 
that  said  resolution  was  not  followed  or  ob- 
served in  any  respect  by  them.  Amounts 
due  the  several  employes,  whether  stock- 
holders or  not  were  regularly  credited  to 
them  upon  the  books,  and,  although  not 
settled  in  full,  partial  payments  were  regu- 
larly made  thereon  from  time  to  time  as 
they  needed  funds.  Not  only  was  this  done, 
but  the  capital  stock  was  afterwards  increas- 
ed, and  thereupon  respondents  William  Dar- 
vllle and  John  S.  Darvllle  each  subscribed 
for  additional  stodc  to  the  amount  of  $500, 
and  paid  for  the  same  with  their  earnings; 
the  stock  being  charged  to  them  upon  the 
books  of  the  company.  There  is  no  evidence 
showing  or  tending  to  show  that  appellant 
as  a  creditor  ever  knew  of  said  resolution 
before  the  appointment  of  said  receiver,  or 
that  it  In  any  way  relied  on  the  same  In  ex- 
tending credit  to  said  Ballard  Iron  Works. 
The  only  question  here  involved  is  one  «f 
fact, .  and,,  having  determined  that  the  find- 
ings made  by  the  court  are  all  supported  by 
the  evidence,  we  think  the  conclusions  of 
law  and  final  order  made  necessarily  fol- 
low. 
The  Judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  DUNBAR,  HADLBY, 
and  FULLBRTON,  JJ.,  concur.  ROOT,  J., 
having  been  of  counsel,  did  not  participate, 


CLARK  et  al.  v.  BLTINGB  et  al. 

(Supreme  Court  of  Washington.    May  26, 
1905.) 

1.  Costs  —  Appeal  —  Pbepabation  of  Tban- 

SCBIPT. 

Ballhiger's  Ann.  Codes  &  St  §  6.528,  pro- 
vides for  the  allowance  as  costs  to  the  prevail- 
ing party  in  the  Supreme  Court  of  the  fqes  of 
the  clerk  below  for  preparing,  certifying,  and 
sending  up  the  record  on  appeal.  Supreme 
Court  rule  14  (40  Pac.  x)  provides  for  the  filing 
and  service  of  a  cost  bill  by  the  prevailing  par- 
ty on  appeal,  and  further  provides  ttiat  if  no 
cost  bill  is  iiied  and  certified,  the  clerk  will  tax 
the  costs  of  the  transcript  at  the  rate  of  5 
cents  a  folio.  Bcld  that  where  it  does  not 
appear  from  the  cost  bill  or  from  the  affidavit 
tliereto  that  the  sum  charged  in  the  cost  bill 
for  the  transcript  constitutes  the  clerk's  fees 
for  preparing,  certifying,  and  Bending  up  tlie 
record,  only  5  cents  a  folio  will  be  allowed  for 
the  transcript. 

2.  Saue — Rbtefs. 

Balllnger's  Ann.  Codes  A  St.  i  6528.  pro- 
vides for  the  allowance  as  coats  to  the  prevail- 
ing party  on  appeal  of  the  necossary  disburse- 
ments for  the  printing  of  briefs.  Supreme 
Court  rule  14  (40  Pac.  x)  provides  for  the  filing 
and  service  of  a  cost  bill,  and  further  provides 
that,  if  no  cost  bill  is  served,  printing  the 
briefs  will  be  taxed  at  75  cents  a  page.  Held 
that,  where  the  affidavit  to  a  cost  bill  fails  to 
show  that  the  amount  paid  for  briefs  was 
"necessarily  paid."  only  75  cents  a  page  would 
be  allowed  for  briefs.  ■      r^r\nif> 
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3.  Same — Express  Ciiaboes. 

Neither  Ballinger's  Ann.  Codes  &  St.  i 
(t.528,  relative  to  costs  on  appeal  in  civil  ac- 
tions, nor  the  rules  of  the  Supreme  Court,  pro- 
vide for  the  recovery  of  express  charges  as 
costs,  and  items  seeking  a  recovery  of  such 
charges  will  be  disallowed. 

4.  Saue  —  Statement  of  Facts  —  Stenogba- 
pher's  Fees. 

Under  Ballinger's  Ann.  Codes  &  St.  S 
6j28,  providing  for  the  payment  as  costs  on 
appeal  of  sums  actually  paid  or  incurred  as 
stenographer's  fees,  not  exceeding  10  cents  a 
folio,  for  making  a  transcript  of  the  evidence 
included  in  the  bill  of  exceptions  or  statement 
of  facts,  the  prevailing  party  is  entitled  to  tax 
as  costs  10  cents  a  folio  for  the  oral  testimony 
of  witnesses,  etc.,  transcribed  by  the  stenogra- 
pher at  his  instance,  but  is  not  entitled  to  tax 
such  costs  for  copies  of  documents  received  as 
exhibits  in  the  case. 

5.  Same— Exceptions  to  Taxation. 

An  exception  to  the  taxation  by  the  clerk  o( 
the  Supreme  Court  of  the  costs  of  a  transcript, 
on  the  ground  that  the  transcript  contains  ir- 
relevant, redundant,  and  immaterial  matter,  but 
failing  to  i>oiDt  out  the  matter  complained  of, 
will  be  overruled,  as  the  clerk  will  not  go  over 
the  record  to  determine  what  part  thereof  is 
irrelevant  and  redundant. 

Exceptions   to   taxation   of  costs.     Over- 
ruled. 
For  former  opinion,  see  80  Pac.  556. 

Tlie  following  is  tbe  opinion  of  the  clerk 
on  tlie  taxation  of  costs: 

"On  the  18th  day  of  April,  1905.  the  court 
filed  its  opinion  In  this  case  (38  Wash.  376, 
80  Pac.  556)  reversing  the  judgment  of  the 
lower  court,  and,  within  tbe  10  days  there- 
after allowed  by  the  rules  of  court,  the  ap- 
pellants served  and  filed  their  cost  bill,  in 
substantially  the  following  words,  omitting 
the  title  of  the  cause: 

Transcript    |  .^5  00 

Statement  of  facts 81   00 

Opening  brief 45  00 

Expressage    7'> 

Reply  brief    28  .V) 

Expres^ase   35 

Docket    fee 5  (X> 

Attorney's   fee 25  00 

Total    ?220  00 

"'State  of  Washington,  County  of  Spokane 
— Ks: 

"•I,  B.  C.  Mosby,  first  being  duly  sworn, 
say  that  I  am  tbe  uttoriiey  for  the  aitpellauts 
in  the  above-entitled  actlou,  and  that  the 
foregoing  is  a  true  bill  of  costs  and  disburse- 
ments incurred  on  the  appeal  of  the  said 
cause.    B.  C.  Mosby. 

"  •Subscribed  and  sworn  to  before  me  this 
2.^th  day  of  April,  1905.  F.  L.  Taylor,  No- 
tary Public  In  and  for  the  State  of  Washing- 
ton, residing  at  Spokane,  Washington.  Seal 
of  F.  L.  Taylor.* 

"Subsequently,  and  within  10  days  after 
the  service  upon  tliein  of  the  cost  bill,  the  re- 
spondents served  and  filed  their  exceptions 
thereto,  fully  raising  the  issue  as  to  the  suf- 
fieionc-y  of  the  allegations  of  the  cost  bill  to 
entitle  the  appellants  to  recover  thereon. 

"Bule  14  of  the  Supreme  Court  (40  Pac.  x) 
is    as    follows:    'Rule    14.  Cost   Bills.— (1) 


The  prevailing  party  shall,  within  ten  days 
after  the  filing  of  the  opinion  In  a  case,  file 
with  tbe  clerk  a  cost  bill,  and  serve  ui>oa 
the  adverse  party  a  copy  thereof.  If  any 
adverse  party  objects  to  any  item  or  items 
thereof,  he  shall  serve  upon  the  prevailing 
party  excejitlons  to  such  cost  bill,  together 
with  affidavits  In  support  of  his  exceptions, 
if  desired,  and  file  the  original,  with  proof 
of  service,  with  the  clerk  of  the  court  within 
ten  days  after  service  of  the  cost  bill  upon 
him.  Whereupon  the  clerk  shall  tax  the 
costs  to  which  the  prevailing  party  is  en- 
titled, and  shall  notify  the  parties  of  such 
taxation.  Either  party  may  except  to  tlie 
taxing  of  any  item  or  items,  or  failure  to 
tax  tbe  same,  and  shall  serve  such  exceptions 
on  the  adverse  party  and  file  the  same  with 
the  clerk  within  ten  days  after  such  taxa- 
tion. Said  exceptions  shall  be  beard  by  tbe 
court  on  the  first  motion  day  after  the  expi- 
ration of  five  days  from  the  date  of  service  of 
such  exceptions.  If  the  party  fail  to  appear 
at  such  time,  tbe  court  will  consider  such  ex- 
ceptions upon  tbe  affidavits  on  file  and  tbe 
records  in  tbe  cause,  and  determine  the  same. 

(2)  If  no  cost  bill  is  filed  and  served,  tbe 
clerk  will  tax  as  costs  only  the  clerk's  costs, 
printing,  of  briefs  at  seventy-five  cents  per 
page,  the  statutory  attorney  fee,  and  the  cost 
of  transcript  at  the  rate  of  five  cents  a  folio. 

(3)  Where  a  cost  bill  has  been  served  and 
filed  In  time,  and  no  exceptirais  thereto  filed, 
objection  thereto  will  be  deemed  to  have 
been  waived.' 

"It  therefore  becomes  the  duty  of  the  clerk 
at  this  time  to  tax  the  costs  to  which,  in  his 
Judgment,  the  prevailing  party  is  entitled, 
subject  to  an  appeal  to  the  court  as  provided 
above,  and  notify  counsel  thereof.  Hereto- 
fore It  has  not  been  the  general  practice  of 
the  clerk  to  assign  any  reason  for  his  conclu- 
sions, and  where  exceptions  have  been  taken 
to  the  rulings  of  tbe  clerk  the  court  has  very 
rarely  filed  an  opinion  In  passing  upon  them. 
Hence  I  have  thought  it  advisable  to  depart 
from  the  customary  practice  this  once,  and 
give  the  bar  generally  the  benefit  of  my  con- 
clusions. Costs  are  allowed  strictly  in  pursu- 
ance of  the  statutes,  and  unless  some  statu- 
tory authority  therefor  is  found  no  costs  at 
all  can  be  allowed,  and  presumptions  cannot 
be  Indulged  In  favor  of  a  party  claiming  costs. 
Ballinger's  Ann.  Codes  &  St  8  6528,  is  the 
provision  under  which  costs  in  civil  actions 
are  allowed  in  the  Supreme  Court  and  is 
as  follows:  'Costs  shall  be  allowed  in  the 
Supreme  Court,  irresi^ectlve  of  any  costs 
taxed  In  the  case  in  tbe  court  l)elow,  to  the 
prevailing  party  In  the  Supreme  Court,  on 
any  appeal  In  any  civil  action  or  proceeding 
as  follows:  The  fees  of  tbe  clerk  of  the 
Supreme  Court  paid  by  the  prevailing  party, 
the  fees  of  the  clerk  of  the  court  l»elow  for 
preparing,  certifying  and  sending  up  the 
records  on  appeal,  or  any  supplementary 
record,  paid  by  the  prevailing  part.v.  and 
tvrenty-flve  dollars  attorneys'  fees,  l>«itdes  h|s 
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necessary  disbursements  for  the  printing  of 
briefs,  and  any  sum  actually  paid  or  Incurred 
by  tbe  prevailing  party  as  stenographer's 
fees,  not  exceeding  ten  cents  a  folio,  for 
making  a  transcript  of  the  evidence  or  any 
part  thereof  included  in  tbe  bill  of  exceptions 
or  statement  of  facts;  but  when  the  Judg- 
ment of  tbe  court  below  shall  be  affirmed 
In  part  and  reversed  In  part,  or  affirmed  as 
to  some  of  tbe  parties  and  reversed  as  to 
others,  or  modified,  the  costs  shall  be  In  the 
discretion  of  the  court,  and  when  tbe  Judg- 
ment Is  reversed  and  a  new  trial  ordered, 
tbe  court  may  In  Its  discretion  direct  that 
costs  of  the  prevailing  party  shall  abide  the 
result  of  the  action.  When  In  the  opinion 
of  the  Supreme  Court  a  brief  of  the  prevail- 
ing party  shall  be  imnecessarily  long,  or  Im- 
proper In  substance,  the  court  may  in  Its  dis- 
cretion order  the  disallowance  as  costs  of 
any  part  or  the  whole  of  the  disbursements 
for  printing  tbe  same.' 

"The  first  item  excepted  to  Is  'Transcript, 
135.'  It  does  not  appear,  from  the  cost  bill 
or  from  tbe  affidavit  thereto,  that  this  Item 
constituted  the  clerk's  fees  for  preparing, 
certifying,  and  sending  up  the  record.  The 
transcript  might  have  been  prepared  from 
office  files.  In  which  event  the  clerk  would 
only  be  required  to  compare  it  with  tbe 
records  of  his  office  and  certify  to  it,  for 
which  the  law  authorizes  him  to  make  a 
charge  of  5  cents  a  folio.  It  is  true  the 
transcript  may  have  cost  the  prevailing  party 
the  sum  charged,  but  under  the  statute  they 
may  only  recover  the  amount  paid  the  clerk, 
and  as  they  make  no  claim  to  having  paid 
the  clerk  any  sum,  I  am  of  the  opinion  that 
they  are  only  entitled  to  the  sum  of  5  cents 
per  folio  therefor,  which  by  careful  computa- 
tion we  find  to  be  $16.95. 

"The  next  item  is  printing  briefs.  The 
statute  allows  tbe  necessary  disbursements 
for  the  printing  of  briefs,  and  in  my  Judg- 
ment the  affidavit  to  the  cost  bill  should 
show  that  the  amount  paid  was  'necessarily 
paid,'  and,  that  fact  not  appearing  in  the 
affidavit,  the  statute  has  not,  in  my  opinion, 
been  sufficiently  complied  with  to  entitle  the 
appellants  to  recover  thereunder.  I  have 
therefore  allowed  75  cents  per  page  as  pro- 
vided by  the  rules,  where  no  cost  bill  is 
filed,  amounting  to  $71.25. 

"No  provision  either  in  the  statute  or 
rules  Is  made  for  the  recovery  of  express 
cbarges,  hence  those  items  are  disallowed. 

"Statement  of  facts:  The  statute  reads: 
'Any  sum  actually  paid  or  incurred  by  tbe 
prevailing  party  as  stenographer's  fees,  not 
exceeding  ten  cents  a  folio,  for  making  a 
transcript  of  the  evidence  or  any  part  thereof 
Included  in  tbe  bill  of  exceptions  or  statement 
of  facts.'  It  is  mucb  more  difficult  in  this 
instance  to  determine  Just  what  the  Legis- 
lature meant,  but  in  my  Judgment  it  meant 
such  parts  of  tbe  evidence  as  could  not  be 
made  a  part  of  the  record  without  transcrib- 
ing, such  as  the  oral  testimony  of  witnesses, 


etc.,  and  did  not  Include  copies  of  documents, 
which  were  received  as  exhibits  and  filed 
in  the  case.  I  think  the  statute  might  also 
be  construed  to  Include  copies  of  public 
records  which  from  their  nature,  and  Incon- 
venience to  the  public,  could  not  be  spared 
by  their  respective  custodians.  The  statute 
requires  copies  of  the  proposed  statement 
of  facts  to  be  served  upon  the  adveree 
party,  but  tbe  maximum  amount  that  can 
be  recovered  for  tbe  statement  is  10  cents 
per  folio,  and  no  provision  is  made  for  a 
recovery  for  the  copies.  In  this  case  the 
appellants  filed  the  affidavit  of  the  ste- 
nographer to  the  effect  that  the  statement  of 
facts  contained  not  to  exceed  405  folios,  and 
that  he  made  the  same  at  the  instance  of  the 
appellants.  I  am  inclined  to  the  opinion 
that  there  Is  a  sufficient  showing  to  entitle 
the  appellants  to  recover  at  the  rate  of  10 
cents  per  folio  therefor,  or  $40.50. 

"Respondents  also  except  to  the  transcript 
as  containing  'Irrelevant,  redundant,  and 
immaterial  matter'  not  necessary  nor  used 
by  the  court  In  determining  the  Issues.  This 
may  be  true;  but,  as  the  Irrelevant  and 
redundant  matter  is  not  pointed  out,  the 
clerk  will  not  attempt  to  go  over  the  entire 
case  simply  for  tbe  purpose  of  determining 
what,  if  any,  part  of  the  record  is  irrelevant 
and  redtmdant  That  exception  is  therefore 
overruled.  Attorneys  filing  exceptions  to 
cost  bills  should  bear  in  mind  that,  if  they 
raise  a  question  of  fact  by  their  exceptions, 
the  burden  of  proof  is  upon  them.  This 
may  seem  to  be  a  little  incongruous,  in  view 
of  the  fact  that  tbe  costs  are  in  tbe  untiire 
of  an  original,  unliquidated  claim  agnlnnt 
the  opposite  party.  But  It  seems  to  me  that 
it  would  be  decidedly  Impractical  to  adopt 
any  other  course.  While  there  seems  to  be 
no  provision  of  the  statutes  requiring  the 
cost  bills  in  the  Supreme  Court  to  be  verified, 
manifestly  they  should  be  verified,  other- 
wise an  exception  to  some  statement  in  the 
cost  bill,  which  is  verified,  would  necessarily 
control.  The  practice,  therefore,  is  that  upon 
serving  and  filing  a  cost  bill  verified,  sub- 
stantially in  the  language  of  the  statute, 
within  10  days  from  the  filing  of  the  opinion, 
a  prima  facie  case  is  made,  which  must  be 
overcome  by  proof  of  the  party  excepting 
thereto." 

PER  CURIAM.  Ordered  that  the  motion 
to  retax  costs  in  this  cause  be,  and  the  same 
is  hereby,  denied. 


BLINCOE  T.  CHOCTAW,  O.  &  W.  R.  CO. 

(Supreme  Court  of  Oklahoma.    Sept.  8,  1905.) 

1.  Eminent  Dohain — Dakageb— Injubies  to 
PaoPEBTT  NOT  Taken. 

In  tbe  exercise  of  the  right  of  eminent  do- 
main under  tbe  statutes  of  Oklahoma,  which 
provides  for  the  appointment  of  commissioners 
to  assess  the  injuries  sustained  by  individuals 
because  of  the  exercise  of  such  .rigbt 


)e  of  such  .rigbt,  :wbi<ih_ 
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statute  containg  a  provision  with  reference  to 
the  duties  of  such  commissioners,  ns  follows : 
"And  they  shall  inspect  said  real  property  and 
consider  the  injury  which  such  owner  may  sus- 
tain by  reason  of  such  railroad ;  and  they  shall 
assess  the  damages  which  said  owner  will  sus- 
tain by  such  appropriation  of  his  land" — • 
damages  to  be  allowed  are  not  limited  to  the 
real  estate  taken  and  injured,  but  may  be  such 
damages  as  the  owner  actually  sustains  to 
either  his  real  or  personal  property  by  such 
appropriation  of  his  land. 

[EJd.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.   Dig.   Eminent  Domain,  |$  371-377.] 

2.  Sake  —  Measube  of  Damages  —  Instbuc- 

TIONS. 

An  instruction  of  the  court  as  follows: 
"The  law  does  not  permit  yon  to  fix  speculative, 
boom,  or  fancy  values  upon  the  property  in  con- 
troversy, but  the  law  requires  you  to  determine 
the  reasonable  market  salable  value  of  the 
property  if  the  owner  was  offering  to  sell  on 
usual  terms  and  a  purchaser  desired  to  pay" — 
is  not  erroneous  because  of  the  use  of  the  word 
"boom"  as  here  used ;  the  court  haviug  in  this 
and  other  instructions  been  careful  to  advise 
and  instruct  the  jury  that  the  market  value 
as  contradistin^ished  from  a  purely  imagina- 
tive or  speculative  value  must  be  their  basia 
for  the  assessment  of  damages. 

3.  Evidence — Value  of  Pbopebty— Condem- 
nation Proceedings. 

It  is  not  error  in  the  trial  court,  where  a 
question  of  damages  under  the  law  of  eminent 
domain  la  being  tried,  to  reject  evidence  of 
offers  to  purchase  other  property  in  the  neigh- 
borhood of  the  land  in  question,  about  the  time 
condemnation    proceedings   were    instituted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §8  416-423.] 

4.  Eminent  Domain  —  Damages  —  Measubb 

iNSTRUCrrlONS. 

In  the  trial  of  such  case,  an  instruction 
to  the  jury  as  follows :  "All  these  matters  are 
proper  for  your  consideration  in  determining 
the  reasonable  market  value  of  the  property, 
at  the  time  it  was  taken,  and  the  damages,  if 
any,  to  the  remaining  lot,  but  you  are  not 
bound  by  this  evidence  alone.  Ton  have  been 
permitted  to  make  a  view  and  inspection  of 
the  property  in  question,  and  you  have  a  right 
to  exercise  your  own  judgment,  based  upon  your 
inspection  and  observation,  together  with  all 
the  evidence  which  has  been  permitted  to  go  to 
you  during  the  trial.  Remember  all  this  evi- 
dence and  your  own  observation  is  for  the 
purpose  of  enabling  you  to  form  a  correct  judg- 
ment as  to  the  reasonable  market  value,  if  any, 
of  the  remaining  lot.  caused  by  the  excavation 
made  by  the  railroad  company  on  the  lots  that 
it  took  from  Mr.  Hlincoe,  and  in  your  delibei-a- 
tion  you  must  consider  all  the  evidence  that 
you  believe  credible  and  give  it  such  weight  as 
in  your  judgment  you  deem  it  entitle<l  to" — 
is  not  error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  §§  550,  5t)4.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Logan  County; 
before  Justice  .Tolin  H.  Burford. 

ProceedlnR  by  the  Choctaw,  Oklnhoma  & 
■Western  Railroad  Company  against  Edwartl 
L.  Bllncoe  to  condemn  land.  Judgment  for 
plalntiCr,  defendant  brings  error.    Reversed. 

This  iB  a  proceeding  instituted  by  the 
defendant  in  error  in  the  district  court  of 
Logiiu  county,  to  condemn  lots  3  and  4  in 
block  63,  East  Guthrie,  for  a  right  of  way 
and  terminals  for  the  defendant  in  error. 
At  the  time  said  coiidemnutiun  xiroceedings 


were  Instituted,  plaintiff  was  the  owner  and 
in  the  actual  possession  of  lots  3,  4,  and  5 
in  said  block  63,  and  at  that  time  and  for 
several  years  prior  thereto  bad  been  making 
use  of  said  lots  as  and  for  the  purpose  of  a 
lumber  yard.  In  which  business  of  retailing 
lumber  he  was  then  and  had  been  for  several 
years  engaged.  Commissioners  were  duly  ap- 
pointed by  the  Judge  of  the  district  court 
to  appraise  the  damages  to  snid  lots  3  and  4 
In  said  block  63,  upon  and  across  which  the 
line  of  said  railroad  was  projected,  and  on 
the  21st  day  of  March,  10tl2,  filed  their  re- 
port as  to  these  two  lots  In  the  words  and 
figures  following,  to  wit: 

Value  of  land  taken $5,500  00 

Value  of  improvements  taken 2,200  <«> 

Moving    lumber 250  00 

Total _ |7,t)50  00 

The  commissioners  In  their  said  report 
also  state  "that  the  said  Choctaw,  Oklahoma 
&  Gulf  Railroad  Company  has  appropriated 
all  of  said  described  lots  and  tract  of  land," 
etc.  To  this  award  both  parties  excepted 
and  demanded  a  trial  by  jury,  and  the 
cause  was  duly  certified  to  the  district  court 
of  said  Logan  county  for  trial.  At  the 
March  term,  1003,  the  cause  came  on  for 
trial  before  a  Jury,  and,  after  the  same  bad 
been  concluded,  and  after  the  jury  had  de- 
liberated upon  their  verdict,  they  returned 
Into  court  and  announced  that  they  were  un- 
able to  agree,  and  were  therefore  dischar- 
ged. On  the  2l8t  of  December,  1003,  the 
cause  again  came  regularly  on  for  trial  In 
said  court  before  a  Jury,  and  during  the 
course  of  this  trial  the  following  facts  were 
developed,  viz.:  Lot  5  In  the  same  block 
lies  Immediately  contiguous  to  lots  3  and  4 
and  was  owned  and  being  made  use  of  by 
Blincoe  In  connection  with  his  lumber  yard, 
and  as  a  part  thereof.  Also  at  the  time  of 
the  condemnation  Blincoe  had  a  large  stock 
of  lumber  in  the  yard,  and  that  the  defendant 
in  error  Imnieillately  took  possession  of  said 
lots  3  and  4  and  the  buildings  and  Improve- 
ments thereon,  removed  the  buildings  and 
Imiirovoriionts.  and  excavated  the  ground  to 
a  considerable  depth  covering  the  whole  of 
lots  3  and  4  and  up  to  the  line  of  lot  5, 
thereby  making  a  retaining  or  supiHtrtIng 
wall  necessary  to  preserve  the  Integrity  of 
that  lot.  The  action  of  the  railroad  com- 
pany also  made  it  necessary  for  Blincoe  to 
remove  the  stock  of  lumber  and  other  build- 
ing material  then  on  hand,  from  said  lots  3 
and  4.  The  evidence  disclosed  that  from 
January,  1902,  up  to  and  after  the  time 
these  premises  were  condemned,  there  was  a 
very  marked  increase  or  appre<'iation  in  the 
value  of  all  real  estate  In  the  Ticiulty  of  the 
premises  condemned.  At  the  conclusion  of 
the  evidence  the  Jury  were  permitted,  under 
the  charge  of  a  bailiff,  to  view  the  premises, 
and  after  their  return  Into  court  were  in- 
structed by  the  court.  The  Jury  returned 
their  verdict  iu  the  cause  In  the  following 
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form:  "We,  the  jury  In  the  above-entitled 
cause  do  upon  our  oaths  find  the  issues  in 
favor  of  the  defendant,  and  assess  the  amount 
of  his  recovery  at  the  sum  of  $7,500."  Ten 
special  questions  were  also  submitted  to  the 
jury,  among  them  the  following:  "Q.  1. 
What  was  the  fair  market  value  of  the  two 
lots  of  the  defendant  taken  by  the  railroad 
company  for  right  of  way  at  the  time  of 
the  condemnation?  Ans.  Six  thousand  five 
hundred  dollars.  •  *  •  Q.  3.  What  was 
the  valne  of  lot  5  in  block  63  at  the  time 
lots  3  and  4  were  condemned  by  the  plaintiff 
railway  company?  Ans.  Twenty  five  hun- 
dred. •  *  •  Q.  9.  What  was  the  value  of 
lot  5  immediately  after  the  railroad  company 
completed  Its  excavation  on  lota  3  and  4? 
Ans.  Fifteen  hundred  dollars." 

Joseph  Wisby,  J.  C.  Strang,  and  John  Dev- 
ereux,  for  plaintiff  in  error.  Dale  &  Bierer, 
for  defendant  In  error. 

GILLETTE,  J.  (after  stating  the  facts). 
Four  assignments  of  error  are  set  out  in  the 
petition  in  error  herein,  viz.:  First,  that  the 
court  erred  in  receiving  Incompetent  evidence 
over  the  objection  of  the  plaintiff  in  error; 
second,  that  the  court  erred  in  overruling  a 
motion  for  a  new  trial;  third,  because  the 
said  judgment  of  the  said  district  court  is 
contrary  to  law  and  not  sustained  by  the 
evidence;  fonrth,  for  error  committed  by  the 
court  in  its  charge  to  the  jury,  which  was 
duly  excepted  to  at  the  time  by  the  plaintiff 
In  error.  These  alleged  errors  will  be  dis- 
cussed In  the  order  in  which  plaintiff  in  error 
has  presented  them  in  his  brief. 

The  first  and  principal  proposition  involved 
in  this  case  arises  on  the  rejection  of  evi- 
dence offered  on  the  part  of  plaintiff  in  error 
tending  to  prove  the  necessary  expense  of 
moving  bis  lumber  yard  from  the  lots  3  and 
4,  and  In  giving  instructions  No.  10.  During 
the  examination  of  plaintiff  in  error  he  was 
asked  the  following  question:  "I  want  to 
u8k  you,  Mr.  Blincoe,  about  the  removal  of 
yotir  lumber,  what  did  It  cost  you,  or  what 
was  it  worth  to  remove  your  lumber  from 
those  lots?"  Which  question  was  objected  to, 
and  the  objection  sustained.  The  tenth  in- 
struction to  the  jury  is  as  follows:  "Tenth. 
You  are  instructed  that  you  caimot  allow  the 
defendant  lot  owner  anything  for  injury  to 
bis  business,  or  for  removing  his  business 
from  the  property  In  controversy,  or  for 
any  depreciation,  if  that  existed,  In  the  value 
of  his  stock  of  material  by  reason  of  having 
to  move  the  same  from  the  premises  and  to 
conduct  bis  business  elsewhere.  The  law 
does  not  allow  a  railroad  company  to  acquire 
a  mercantile  business,  or  to  take  personal 
property  by  condemnation.  All  that  the  rail- 
way company  has  a  right  to  take  is  the  land 
with  the  improvements  thereon;  that  is,  the 
land  with  the  buildings  and  Improvements 
that  were  affixed  to  the  lots.  A  railroad 
company  has  no  authority  to  take  anything 
else,  and  consequently  cannot  be  charged  for 


anything  else  than  the  real  estate  taken,  and 
any  damages  to  the  remaining  portion  not 
taken  belonging  to  the  same  owner."  It  is 
to  be  observed  that  at  the  time  of  the  con- 
demnation the  plaintiff  in  error  had  a  large 
stock  of  lumber  in  the  yard  embracing  lots  3. 
and  4  and  5.  which  he  was  forced  to  move, 
and  as  a  part  of  his  damages  plaintiff  In  error 
offered  to  show  what  was  the  reasonable  ex- 
pense of  making  such  removal  of  his  lumber 
from  the  location  taken  by  the  railroad  com- 
pany, to  another.  This  offer  was  refused, 
and  this,  together  with  the  tenth  Instruction 
above  set  out,  constituted  the  ground  of  error 
now  being  considered. 

In  the  ruling  upon  the  admission  of  testi- 
mony objectetl  to,  and  in  giving  instruction 
No.  10,  Chief  Justice  Burford,  before  whom 
the  case  was  tried  in  the  court  below,  mani- 
festly followed  the  plain  and  unequivocal 
declaration  of  Lewis  on  Eminent  Domain 
(volume  2  [2d  Ed.]  |  488),  an  authority  quot- 
ed by  nearly  all  the  text  writers  and  liber- 
ally cited  by  the  courts  In  determining  ques- 
tions pertaining  to  eminent  domain.  That 
authority  says:  "But  damages  to  personal 
property,  or  the  expense  of  removing  it  from 
the  premises,  cannot  be  considered  In  esti- 
mating the  compensation  to  be  paid" — citing 
Central  Pacific  R.  R.  Ca  v,  Pearson,  35  Cal. 
247,  and  many  other  authorities,  a  number 
of  which  we  have  carefully  examined.  Up- 
on Investigation  of  this  subject  we  are  of 
the  opinion  that  the  above  paragraph  from 
licwis  on  Eminent  Domain,  general  in  its 
terms  and  apparently  laying  down  a  uni- 
versal rule,  cannot  be  sustained  as  the  law 
of  this  case,  and  the  ruling  of  the  court  and 
Instruction  given  pursuant  thereto  must  be 
held  to  be  erroneous  under  the  law  of  this 
territory.  In  the  absence  of  constitutional 
provision,  or  statutory  authority,  or  in  a 
case  where  a  constitutional  provision  or  stat- 
ute limits  liability  in  the  exercise  of  tlie 
right  of  eminent  domain  to  the  property  ac- 
tually taken,  the  limit  of  liability  would  be 
fixed  by  the  value  of  what  is  taken,  and 
consequential  damages  could  not  be  consid- 
ered. This  is  substantially  the  declaration 
of  the  Supreme  Court  of  California  In  Cen- 
tral Pac.  R.  R.  Co.  V.  Pearson,  supra.  The 
statute  of  that  state  then  under  consideration 
governing  the  action  of  commissioners  ap- 
pointed to  condemn  a  right  of  way  for  a 
railway  says :  "They  shall  ascertain  and  as- 
sess the  compensation  for  the  land  sought 
to  be  appropriated,  to  be  paid  by  said  com- 
pany to  the  person  or  persons,"  etc.  Com- 
menting upon  this  provision  of  the  statute, 
the  court  says:  "The  Item  of  $700  allowed 
Pearson  for  the  supposed  cost  of  removing 
his  i)ersonal  property  from  the  premises  was 
improperly  allowed  by  the  commissioners, 
and  siiould  have  been  stricken  out  by  the 
court  below.  In  cases  of  this  character  the 
landowner  is  entitled  only  to  such  dam- 
ages, over  and  above  the  value  of  the  land 
sought  to  be  ai>propriated,  as  the  statute^ 
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gives.  Whether  the  statute  gives  only  the 
cost  of  fencing,  over  and  above  the  value  of 
the  land  taken,  as  claimed  by  the  appellant. 
It  Is  unnecessary  to  decide  for  the  purposes 
of  this  case.  Upon  that  question  the  statute 
Is  by  no  means  dear,  but  we  are  satisfied 
that  It  does  not,  In  any  event,  allow  compen- 
sation over  and  above  the  value  of  the  land 
actually  taken,  the  cost  of  fencing  and  cattle 
guards,  and  such  damages  as  may  accrue  to 
that  portion,  if  any,  of  the  land  of  the  land- 
owner which  Is  not  taken,  by  reason  of  its 
severance  from  the  part  taken,  and  the  con- 
struction of  the  railroad  in  the  manner  pro- 
posed. The  cost  of  removal  from  the  prem- 
ises Is  not  Included."  And  In  Selden  v.  City 
of  Jacksonville,  28  Fla.  558,  10  South.  457. 
14  L.  R.  A.  370,  29  Am.  St.  Rep.  278,  It 
was  held  that  a  constitutional  guaranty  that 
private  property  shall  not  be  'taken'  or  'ap- 
propriated' without  compensation,  did  not  em- 
brace mere  consequential  damages  resulting 
to  property  abutting  on  a  street  from  a 
change  of  grade  of  the  street  or  other  im- 
provements thereof,  but  only  to  a  trespass 
upon  or  physical  Invasion  of  the  property. 
The  reverse  of  this,  however.  Is  held  by 
courts  determining  like  questions  under  dif- 
ferent constitutional  and  statutory  provisions. 
Under  the  first  Constitution  of  Illinois 
(1848),  which  provided  that  no  man's  prop- 
erty shall  "be  taken  or  applied  to  public  use 
without  Just  compensation  being  made  to 
him,"  the  Supreme  Court  of  the  United  States, 
In  Transportation  Co.  v.  Chicago,  99  U.  S. 
635,  644,  25  li.  Ed.  336,  held  that  "persons 
appointed  or  authorized  by  law  to  make  or 
improve  a  highway  are  not  answerable  for 
consequential  damages.  If  they  act  within 
their  Jurisdiction."  In  1870  the  Constitution 
of  Illinois  was  changed  so  as  to  read,  "Pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  Just  compensation" ; 
and  imder  this  provision  the  Supreme  Court 
of  Illinois,  in  Rlgney  v.  City  of  Chicago, 
102  111.  64,  said  that  the  framers  of  that  in- 
strument (Constitution  of  1870)  evidently 
had  in  view  the  giving  of  greater  security 
to  private  rights  by  giving  relief  In  cases  of 
hardship  not  covered  by  the  preceding  Con- 
stitution, and  that  the  new  rule  required 
compensation  In  all  cases  where  it  appeared 
"there  has  been  some  physical  disturbance 
of  a  right  either  public  or  private,  which 
the  plaintiff  enjoys  in  connection  with  his 
property,  and  which  gives  to  It  an  additional 
value,  and  that  by  reason  of  such  disturbance 
he  has  sustained  a  special  damage  with  re- 
spect to  his  property  in  excess  of  that  sus- 
tained by  the  public  generally."  This  deter- 
mination of  the  Supreme  Court  of  Illinois 
was  commented  upon  by  the  Supreme  Court 
of  the  United  States  in  Chicago  v.  Taylor, 
125  U.  S.  161,  8  Sup.  Ct  820,  31  L.  Ed.  638, 
and  was  by  that  court  approved.  The  Su- 
preme Court  of  the  state  of  Washington 
(Brown  v.  City  of  Seattle,  31  Pac.  313,  18 
L.  R.  A.  161),  citing  the  change  in  the  Illinois 


Constitution,  says  the  action  of  that  state 
"has  since  been  followed  by  West  Virginia. 
Alabama,  Missouri,  Nebraska,  Arkansas,  Tex- 
as, Georgia,  California.  Colorado.  Kentucky. 
Montana,  and  the  Dakotas,"  and  cities  numer- 
ous decisions  sustaining  the  construction  giv- 
en by  the  Supreme  Court  of  Illinois  to  the 
language  of  its  Constitution  of  1870,  and  then 
says:  '"Every  court  in  which  the  point  has 
been  raised  has  decided  in  favor  of  the  pri- 
vate citizen,  but,  were  It  now  presented  to 
us  for  the  first  time  In  the  history  of  the 
phrase,  we  should  not  be  disposed  to  view 
it  In  any  way  different  from  that  expressed  in 
the  cases  we  have  cited.  If  private  property 
is  damaged  for  the  public  benefit,  the  public 
should  make  good  the  loss  to  the  individual. 
Such  always  was  the  equity  of  the  case, 
and  the  Constitution  makes  hitherto  disre- 
garded equity  now  the  law  of  it"  The  Su- 
preme Court  of  Colorado,  in  City  of  Pueblo 
v.  Strait,  36  Pac.  789,  24  L.  R.  A.  392,  quotes 
with  approval  the  foregoing  language  of  the 
Washington  court. 

From  these  cases  it  will  appear  that  there 
is  no  general  rule  governing  the  manner  in 
which  damages  to  private  property,  when 
taken  for  public  use,  is  to  be  measured. 
Such  measurements  must  depend  upon  the 
constitutional  or  statutory  law  authorizing 
the  taking,  and  consequential  damages  will 
be  allowed  when  Justified  by  such  provisions. 
Is  the  taking  and  damage  to  personal  prop- 
erty, under  the  law  of  eminent  domain  with- 
in the  foregoing  rule,  applicable  to  real  es- 
tate? If  so,  the  exercise  of  this  power  over 
or  upon  the  property  of  a  citizen  should 
carry  with  it  the  right  of  the  citizen  to 
recover  all  the  damages  he  has  suffered  by 
reason  of  its  exercise,  whether  to  his  real 
or  personal  property.  The  taking  of  private 
property  for  public  use  is  said  to  be  the 
exercise  of  the  right  of  eminent  domain,  and 
with  reference  to  it  Redfleid,  on  the  Law  of 
Railways  (volume  1,  p.  229),  under  the  title 
of  "eminent  domain,"  says:  "It  Is  a  dis- 
tinct right  from  that  of  public  domain,  which 
Is  the  land  belonging  to  the  sovereign.  This 
Is  a  superior  right  which  the  sovereign  pos- 
sesses in  all  property  of  the  citizen  or  sul)- 
Ject,  whether  real  or  personal,  and  whether 
the  title  were  originally  derived  from  the 
sovereign  or  not." 

The  tenth  Instruction  of  the  court  is  not 
In  harmony  with  the  foregoing  definition  of 
eminent  domain  as  set  out  In  the  above  quo- 
tation from  Redfleid  on  the  Law  of  Rail 
ways.  This  instruction,  in  harmony  wItt 
the  ruling  of  the  court  upon  the  Introduc- 
tion of  testimony,  instructs  and  advises  the 
Jury  as  the  law  in  this  case,  where  real 
estate  is  condemned  and  personal  property 
injured  and  damaged  because  thereof,  such 
injury  and  damage  cannot  be  recovered  in 
this  action,  and  this  we  have  attempted  to 
show  cannot  be  upheld  unless  it  is  in  ac- 
cord with  the  statute  of  the  territory  and  the 
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not  think  It  Is.  The  statute  under  which 
these  coiideiunatiou  proceedings  were  bad 
reads  as  follows:  "The  commissioners  shall 
be  duly  sworn  to  perform  their  duties  Im- 
partially and  Justly;  and  they  shall  Inspect 
snid  real  property  and  consider  the  Injury 
which  such  owner  may  sustain  by  reason  of 
such  railroad;  and  they  shall  assess  the 
damages  which  said  owner  will  sustain  by 
such  appropriation  of  his  land."  The  lan- 
guage of  our  statute  above  quoted  would 
seem  to  leave  It  immaterial  whether  or  not 
a  railroad  company  can  "take  personal  prop- 
erty" by  condemnation  proceedings.  If  dam- 
ages to  personal  property  is  Incident  and 
necessarily  caused  by  the  exercise  of  the 
power  of  eminent  domain  in  taking  land, 
then  the  "owner"  is  injured  "by  reason  of 
such  railroad."  That  the  owner  "by  rea- 
son of  such  railroad"  has  been  put  to  the  ex- 
pense of  removing  the  stock  of  lumber  then 
on  hand  is  not  disputed;  neither  can  it  be 
denied  that  the  cost  of  such  removal  was 
made  necessary  by  the  condemnation  of  the 
real  estate,  and  is  an  Injury  and  damage  to 
the  owner  to  the  extent  of  the  cost  of  such 
removal.  In  other  words,  this  ruling  would 
permit  the  railroad  to  take  the  owner's  land 
and  thereby  compel  him  to  bear  whatever 
exi)en8e  may  be  consequent  upon  preserving 
his  personal  property,  and  yet  be  remedi- 
less therefor.  If  this  shall  he  held  to  be  the 
law,  then  the  constitutional  provision,  "nor 
■hall  private  property  be  taken  for  public 
use  without  just  compensation,"  becomes 
almost  as  much  a  sword  as  a  shield  to  the 
private  cltiz«i,  for  the  compulsory  addition 
to  the  cost  of  the  personal  property  of  the 
citizen  Is  as  much  a  taking  as  the  absorp- 
tion of  the  real  estate  itself.  Nor  is  this 
conclusion  relieved  or  its  result  modified  to 
the  citizen  by  the  fact  that  the  agency  thus  ar- 
bitrarily adding  to  the  cost  of  his  property 
cannot  carry  on  the  business  in  which  he  is 
engaged.  The  result  to  the  citizen  in  this 
case  is  the  same  whether  the  railroad  com- 
pany are  benefited  by  the  expenditure  or 
not  In  either  event  tlie  cost  of  removing 
the  lumber  is  dead  loss  to  him,  occasioned 
by  this  taking  of  his  real  estate  under  this 
power  of  eminent  domain. 

In  Grand  Rapids  B.  R.  Co.  t.  Cheeseboro 
(Mich.)  42  N.  W.  69,  the  court,  by  Mr.  Justice 
Campbell,  say:  "The  damages  in  such  a 
case  must  be  such  as  to  fully  make  good  all 
that  results,  directly  or  indirectly,  to  the 
Injury  of  the  owner  in  the  whole  premises 
and  interests  affected,  and  not  merely  the 
strip  taken" — citing  a  large  number  of  cases, 
among  them  G.  B.  &  I.  R.  R.  Co.  t.  Heisel 
(Mich.)  11  N.  W.  21.5,  where  the  court  again 
says:  "It  need  hardly  be  said  that  nothing 
can  be  fairly  termed  compensation  which 
does  not  put  the  party  injured  in  as  good  a 
condition  as  he  would  have  been  in  if  the 
injury  had  not  occurred.  Nothing  short 
of  this  Is  adequate  compensation.  *  •  • 
And  in  Judd  r.  Hull  Dock  Co.,  9  Q.  B.  443,  it 


was  held  that,  where  the  property  taken  was 
a  brewery  in  operation,  the  damages  includ- 
ed the  necessary  loss  in  finding  another 
place  of  business."  And  then  say:  "The 
following  are  cases  where  the  damage  done 
was,  as  in  this  case,  distinct  from  the  actual 
taking  of  property  from  the  party  In- 
jured"— citing  a  number  of  English  cases. 
In  Chicago,  etc.,  R.  Co.  v.  Hock,  118  111. 
587,  9  X.  E.  205,  the  court  say:  "The  incon- 
venience and  cost  of  removal  of  the  business 
from  the  premises  condemned  are  mentioned 
as  elements  of  damage  proi)er  for  considera- 
tion. This,  however,  is  in  harmony  with  the 
ruling  In  St.  Ix>ui8,  V.  &  T.  H.  R.  Co.  v. 
Oapps,  C7  111.  607."  In  the  case  of  A.,  T.  & 
S.  F.  R.  Co.  v.  Schneider  (111.)  20  N.  E.  41, 
2  L.  R.  A.  422,  the  following  Instruction  to 
the  jury  was  upheld,  viz.:  "The  Jury  are 
further  Instructed  that,  in  determining  the 
amount  of  compensation  to  be  awarded  to 
the  defendants  in  this  case,  they  may  prop- 
erly take  into  consideration  all  evidence 
tending  to  show  the  actual  value  of  the  lease- 
hold Interest  to  the  respective  defendants  of 
which  it  Is  proposed  to  deprive  them;  the 
actual  loss  to  be  suffered  by  these  defendants, 
from  the  loss,  destruction,  or  deprivation  of 
the  Improvements  placed  by  them  In  the  prop- 
erties specially  adapted  to  the  conduct  of 
their  business.  If  any,  shown  by  their  evi- 
dence; the  reasonable  cost  of  removal,  and 
of  refitting  In  other  localities  for  the  further 
conduct  of  business,  as  shown  by  tlie  evi- 
dence." In  Hannibal  Bridge  Co.  v.  Schau- 
bacher,  57  Mo.  582,  it  was  held:  "Under  a 
statute  requiring  the  commissioners  in  con- 
demnation proceedings  to  assess  the  damages 
which  the  owner  of  the  land  may  sustain 
by  reason  of  such  appropriation,  consequen- 
tial damages  resulting  from  the  appropria- 
tion may  be  allowed.  The  assessment  is  not 
confined  to  the  land  actually  taken."  This 
statute  differs  from  the  Oklahoma  act  chief- 
ly in  the  use  of  the  word  "damages,"  where 
our  statute  contains  the  word  "Injury." 
Both  statutes  were  doubtless  Intended  to  cov- 
er the  same  ground  and  protect  the  same 
interests,  and  to  the  same  extent,  and  neither 
one  has  any  reference  to  speculative,  im- 
aginative, or  hypothetical  damages,  but  both 
were  Intended  to  and  do  refer  to  and  include 
all  the  actual  damages  capable  of  exact  or 
approximate  measurement  which  the  owner 
may  sustain  by  reason  of  such  railroad.  The 
exi>ense  of  moving  the  stock  of  lumber  In 
the  yard  at  the  time  of  the  condemnation 
and  appropriation  la  a  direct  loss  to  the  own- 
er, and  an  added  burden  not  shared  by  other 
members  of  the  public. 

In  Monongahela  Navigation  Co.  v.  United 
States,  148  U.  S.  312,  13  Sup.  Ct  622,  37  L. 
Ed.  463,  Mr.  Justice  Brewer,  speaking  for 
the  court  of  the  concluding  clause  of  the 
fifth  amendment  to  the  Constitution  of  the 
United  States,  which  says:  "Nor  shall  pri- 
vate property  be  taken  for  public  use  with- 
out Just  compensation,"  hoidsL  as  tolloalai 
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"It  In  no  wise  detracts  from  the  power  of 
the  public  to  take  whatever  may  be  necessary 
for  Its  uses;  while,  on  the  other  hand,  It  pre- 
vents the  public  from  loading  uix)n  one  in- 
dividual more  than  his  just  share  of  the  bur- 
dens of  government."  And  he  further  says: 
"When  he  surrenders  to  the  public  something 
more  and  different  from  that  which  is  ex- 
acted from  other  membera  of  the  public,  a 
full  and  Just  equivalent  shall  be  returned  to 
him.  •  •  •  Xhe  noun  'compensation,' 
standing  by  Itself,  carries  tlie  idea  of  an 
equivalent.  Thus  we  speak  of  damages  by 
way  of  compensation,  or  compensatory  dam- 
ages, as  distinguished  from  punitive  or  ex- 
emplary damages;  the  former  being  the 
equivalent  for  the  Injury  done,  and  the  lat- 
ter Imposed  by  way  of  punishment.  So  that, 
If  the  adjective  'Just'  had  been  omitted  and 
tlie  provision  was  simply  that  property 
should  not  be  taken  without  compensation, 
the  natural  Import  of  the  language  would  be 
tbatthe  compensation  should  betbeequivalent 
of  the  property.  And  this  is  made  emphatic 
by  the  adjective  'Just.'  There  can.  In  view 
of  the  combination  of  the.'ie  two  words,  be  no 
doubt  that  the  compensation  must  be  a  full 
and  perfect  equivalent  for  the  proi)erty  tak- 
en." In  that  case  a  private  corporation  had 
obtained  a  charter  and  franchise  from  the 
state  of  I'ennsylvanla  for  the  erection  of  a 
dam  and  lock  In  the  Monongahela  river  for 
the  passage  of  boats  on  that  stream,  with 
the  right  to  take  tolls  for  the  passage  of  the 
same.  The  United  States,  under  this  power 
of  eminent  domain,  condemned  and  took  from 
the  corporation  the  dam  and  lock  by  It  con- 
structed, and  the  trial  court  held  the  cor- 
poration was  entitled  to  compensation  tor 
the  dam  and  lock,  but  to  nothing  for  the 
franchise  or  right  to  take  tolls.  In  that 
case,  as  In  this.  It  was  urged  that  the  gov- 
ernment was  liable  for  what  It  obtained, 
viz.,  the  dam  and  lock,  but  for  nothing  more. 
To  this  argument  Justice  Brewer  replied  as 
follows:  "It  is  also  suggested  that  the  gov- 
ernment does  not  take  this  franchise;  that 
it  does  not  need  any  authority  from  the  state 
for  the  exaction  of  tolls.  If  It  desires  to  exact 
theui:  that  it  only  appropriates  the  tangible 
property,  etc.  •  •  •  But  this  franchise 
goes  with  the  property;  and  the  navigation 
company,  which  owned  it,  is  deprived  of  it 
The  government  takes  It  away  from  the  com- 
pany, whatever  use  it  may  make  of  It;  and 
the  question  of  Just  comr>en8ation  Is  not  de- 
termined by  the  value  to  the  government 
which  takes,  but  the  value  to  the  Individual 
from  whom  the  property  Is  taken;  and,  when 
by  the  taking  of  the  tangible  propert>'  the 
owner  is  actually  deprived  of  the  franchise 
to  collect  tolls.  Just  compensation  requires 
payment,  not  merely  of  the  value  of  the  tan- 
gible property  Itself,  but  also  of  that  of  the 
franchise  of  which  he  Is  deprived." 

It  may  be  suggested  that  In  that  case  the 
franchise  was  an  Inseparable  part  of  the  prop- 
erty taken,  and  therefore  was  inevitably  swept 


away  by  the  taking  of  the  tangible  pn^jerty. 
Likely  that  is  so,  but  It  was  no  more  an  in- 
evitable lose  to  the  owner  than  is  tlie  neces- 
sary cost  of  moving  the  lumber  in  the  case 
at  bar;  nor  can  It  t>e  said  U>  be  any  more 
capable  of  ascertainment.  A  franchise  may 
be  valuable  in  one  place,  and  of  no  vaioe  in 
another.  It  may  be  of  value  to-day  and  be- 
cause of  climatic  conditions  of  little  or  no 
value  to-morrow.  In  any  event,  it  is  at 
best  a  matter  of  computation  to  be  made 
from  the  testimony  In  the  case,  and  not  sus- 
ceptible of  that  degree  of  certainty  which 
can  reasonably  be  exjiected  in  reference  to 
the  expense  of  moving  a  given  quantity  of 
limiber.  The  fact  tliat  It  Inheres  to  or  grows 
out  of  some  right  In  other  property,  real  or 
personal,  can  make  little  difference  to  the 
owner,  wlio  Is  called  upon  to  alone  bear  the 
burden  of  its  loss.  To  him  the  loss  is  the 
same  whether  it  Is  the  questionable  value 
of  a  franchise,  or  the  direct  compulsory 
taking  of  the  money  necessarily  expended 
In  removing  a  stock  of  lumber.  And,  as  said 
by  Justice  Brewer  above,  the  loss  to  blm  is 
measured  not  by  the  use  the  taker  may  make 
of  it,  but  by  the  burden  thus  cast  u|K>n  him. 
Second.  It  Is  next  objected  that  the  court 
erred  In  its  sixth  instruction  to  the  Jury, 
which  reads  as  follows:  "(«)  Several  wit- 
nesses have  been  penuitted  to  give  their  opin- 
ions as  to  the  value  of  the  property  In  ques- 
tion, and  the  amoimt  of  depreciation  in  value 
of  lot  5.  The.se  opinions  have  been  varied 
and  conflicting,  and  are  not  controlling  on 
your  Judgment,  They  must  be  considered 
and  given  just  such  weight  as  the  conditions 
entitle  them  to.  The  value  of  this  class  of  tes- 
timony depends  upon  the  intelligence,  fairness, 
and  impartiality  of  the  witness,  his  knowl- 
edge and  exiwrlence  in  determining  values, 
and  whether  he  is  prejudk-ed,  biased,  or 
Influenced  by  like  interests.  The  law  does  not 
permit  you  to  fix  speculative,  boom,  or  fancy 
values  upon  the  property  In  controversy; 
but  the  law  requires  you  to  detennine  the 
reasonable  market  salable  value  of  the  prop- 
erty, if  the  owner  was  ofTering  to  sell  on 
usual  terms  and  the  purchaser  desired  to  buy." 
The  particular  objection  to  this  instruction 
Is  the  use  of  the  word  "boom"  as  used.  On 
a  careful  reading  of  this  instruction  it  will 
be  seen  that  the  court  made  use  of  the  three 
words  "speculative,"  "fancy,"  and  "boom." 
as  nearly  equivalents  of  each  other,  and  did 
not  intend  by  the  use  of  the  word  "boom"  to 
extend  the  ordinary  meaning  of  the  other 
words  made  use  of.  Undoubtedly  a  railroad 
eoniiwny,  when  it  Invokes  the  aid  of  the  power 
of  eminent  domain  to  condemn  the  property 
of  a  private  citizen  for  its  use.  must  be  re- 
quired to  make  full  and  Just  compensation 
to  him.  and  and  it  has  done  so  when  it  has 
paid  the  fair  market  value  of  the  property 
on  the  day  It  was  taken,  without  reference  to 
bow  or  when  that  market  value  came  into 
existence.  But  It  must  be  Its  market  value, 
OS  contradistinguished  from  a  purelT  Imagiuii- 
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tive  or  speculative  '  value  whlcb  does  not 
In  fact  exist;  and  this  we  think  Is  what  the 
court  Intended  to,  and  did  in  fact,  Instruct 
the  Jury  In  the  language  complained  of.  The 
court  said:  "The  law  does  not  permit  yon 
to  fix  speculative,  boom,  or  fancy  values 
upon  the  proi>erty  in  controversy;  but  the 
law  requires  you  to  determine  the  reasonable 
market  salable  value  of  the  property,  If  the 
owner  was  offering  to  sell  on  the  usual 
terms  and  the  purchaser  desired  to  buy." 
In  this  the  Jury  were  Instructed  that  under 
the  law  they  were  required  to  fix  the  damages 
at  such  a  sum  as  the  owner,  desiring  to  sell, 
could  at  the  time  secure  from  a  purchaser 
who  desired  to  buy,  and  Informed  them  that 
they  could  not  allow  or  fix  speculative,  boom, 
or  fancy  value.  This  is  the  law  as  we  under- 
stand It,  and  we  think  the  Jury  could  not 
have  been  mislead  by  the  language  used. 
While  in  the  abstract  this  court  does  not 
approve  of  the  word  "boom"  as  a  word  de- 
scriptive of  values  which  should  not  be  con- 
sidered by  a  jury  in  estimating  values  arising 
under  the  law  of  eminent  domain,  yet,  as  the 
word  was  used  In  the  instruction  complained 
of,  we  are  unable  to  determine  that  there 
was  error  committed  Justifying  a  reversal 
of  this  case,  and  especially  where,  as  in  this 
case,  other  Instructions,  particularly  the 
second,  makes  the  meaning  of  the  court  clear 
that  the  fair  market  value  of  the  property 
at  the  time  should  be  made  the  basis  of  the 
Jury's  consideration  of  damages,  and  uses 
language  easily  comprehended  by  them. 

Third.  The  third  assignment  of  error  Is 
that  the  court  erred  In  rejecting  the  evidence 
of  offers  to  purchase  other  property  in  the 
neighborhood  of  the  land  In  question  about 
the  time  of  the  condemnation  proceedings. 
We  do  not  think  the  evidence  offered  in  this 
case  brought  It  within  the  rule  applicable 
to  that  class  of  evidence.  Actual  sales  of 
adjoining  or  abutting  property  at  or  about 
the  time  of  the  taking  by  condemnation  is  a 
widely  different  proposition,  and  even  this 
class  of  evidence  Is  received  with  very  great 
caution.  In  Keller  v.  Talne,  34  Hun  (N.  Y.) 
17T,  cited  In  Am.  &  Eng.  Enc.  of  Law,  vol.  10, 
p.  1154,  It  is  said:  "If  evidence  of  offers 
is  to  be  received,  it  will  be  Important  to  know 
whether  the  offer  was  made  in  good  faith, 
by  a  man  of  good  Judgment,  acquainted  with 
the  value  of  the  article,  and  of  sufBcient 
ability  to  pay;  also  whether  the  offer  was 
cash  or  credit,  or  in  exchange,  and  whether 
made  with  reference  to  the  market  value 
of  the  article  or  to  supply  a  particular  need 
or  fancy."  The  evidence  failed  to  show  the 
existence  of  any  of  these  conditions,  and  we 
think  the  evidence  was  rightfully  rejected. 

Fourth.  It  is  further  contended  by  the 
plaintiff  in  error  that  the  court  erred  in  the 
fourth  instruction.  In  which  said  instruction 
the  court  permitted  the  Jury  to  exercise  their 
Judgment,  based  upon  their  Inspection  of  the 
premises  and  the  evidence  submitted  upon 
the  trial.    We  are  unable  to  agree  with  coun- 


sel to  this  contention.  In  Instruction  No.  4 
the  court,  after  adverting  to  the  evidence 
before  the  Jury,  and  the  elements  which 
entered  Into  a  correct  determination  of  the 
elements  of  damage  in  the  case,  then  pro- 
ceeds: "All  these  matters  are  proper  for 
your  consideration  In  determining  the  rea- 
sonable market  value  of  the  property,  at  the 
time  it  was  taken,  and  the  damages,  if  any, 
to  the  remaining  lot;  but  you  are  not  bound 
by  this  evidence  alone.  Tou  have  been  per- 
mitted to  make  a  view  and  inspection  of 
the  property  In  question  and  you  have  a  right 
to  exercise  your  own  Judgment,  based  upon 
your  Inspection  and  observation,  together 
with  all  the  evidence  which  has  been  per- 
mitted to  go  to  you  during  the  trial.  Remem- 
ber, all  this  evidence  and  your  own  observation 
Is  for  the  purpose  of  enabling  you  to  form 
a  correct  Judgment  as  to  the  reasonable 
market  value  of  these  lots  March  21,  1902, 
and  the  depreciation  In  value,  if  any,  of  the 
remaining  lot,  caused  by  the  excavation  made 
by  the  railroad  company  on  the  lots  that  it 
took  from  Mr.  Bllncoe,  and  in  your  delibera- 
tions you  must  consider  all  the  evidence  that 
you  believe  credible,  and  give  It  such  weight 
as  in  your  Judgment  you  deem  it  entitled  to." 
Counsel  for  both  plaintiff  and  defendant  have 
examined  and  discussed  this  subject  with 
commendable  energy  and  zeal,  and  have  col- 
lected and  presented  the  conflicting  decisions 
of  the  courts  to  such  extent  that  there  is  little 
left  for  this  court  to  do  further  than  to  an- 
nounce the  guiding  principle  which  seems 
[  to  run  through  the  great  mass  of  authority 
on  the  subject.  Extreme  views  have  been 
expressed  uixm  both  sides,  but  w«  think -the 
great  weight  of  authority  has  adopted  the 
medium  ground  followed  by  the  court  in 
this  case,  viz.:  Not  to  permit  the  Jury  to 
view  the  premises  and  therefrom  determine 
all  the  questions  Involved  In  the  case,  to  the 
exclusion  of  the  sworn  testimony  of  all  the 
witnesses  In  the  case;  nor,  oh  the  other  hand, 
to  shut  their  eyes  to,  and  their  consciousness 
of,  all  the  physical  facts  plainly  before  them, 
but  rather  that  they  make  use  of  their  vision 
to  more  clearly  and  certainly  understand 
the  physical  facts  testified  to  by  the  wltness- 
•es,  and  thus  the  better  be  able  to  weigh  and 
assign  to  each  the  measure  of  truth  to  which 
he  intended  to  testify,  and  thereby,  In  that 
respect,  assign  to  the  several  witnesses  the 
measure  of  credence  which  they  thus  find 
their  evidence  entitled  to.  We  have  spoken 
of  physical  facts  because  we  believe  it  is  only 
as  to  physical  facts  that  this  view  of  the  jury 
is  permitted.  The  J'urors  are  generally  stran- 
gers to  both  parties  and  to  the  premises 
Involved,  and,  certainly  a  stranger  wholly 
unacquainted  with  the  value  of  property  In 
that  vicinity,  and  seeing  only  the  physical 
effect  upon  the  premises  in  the  way  of  cuts 
or  fills,  could  not  be  permitted  to  indulge  his 
own  arbitrary  whim  or  notion  of  the  value  of 
the  premises  thus  affected,  and  the  measure 
or  amount  of  damages  thos  occasioned;  but 
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It  does  not  follow  that  they  may  not  correct 
an  erroneous  Impression  or  false  statement 
of  a  witness  as  to  a  physical  fact  by  tbelr  own 
personal  observation.  As  illustrated  by  some 
of  the  authorities,  suppose  a  witness  testified 
that  a  certain  cut  made  by  a  railroad  Is  18 
feet  deep,  and  the  jury,  viewing  the  premises 
and  standing  in  the  cut,  are  yet  able  to  over- 
look the  bank,  and  thus  know  that  the  cut 
Is  less  than  the  height  of  an  ordinary  person; 
must  the  jury  In  such  case  disregard  the 
evidence  of  their  eyes  and  still  believe  that 
the  cut  Is  18  feet  deep?  If  such  were  the 
law,  it  is  pretty  safe  to  assume  that  no 
Jury  of  Intelligent  American  citizens  would 
ever  administer  the  law.  It  is  assumed  that 
the  instruction  given  warrants  the  jurors  in 
basing  their  verdict  on  the  knowledge  gained 
at  the  view.  In  disregard  of  the  testimony 
given  in  court,  if  they  so  desire.  This  as- 
sumption is  unwarranted  by  the  language 
employed.  The  language  of  the  Instruction 
Is:  "And  you  have  a  right  to  exercise  your 
own  judgment,  based  upon  your  Inspection 
and  observation,  together  with  all  the  evi- 
dence which  has  been  permitted  to  go  to  yon 
during  the  trial."  We  think  the  instruction 
was  not  erroneous. 

In  reaching  this  conclusion  it  is  not  neces- 
sary to  hold  or  Indorse  the  theory  that  the 
jury  are  not  bound  by  the  testimony  of  the 
witnesses,  but  may  rest  their  verdict  entirely 
upon  the  information  obtained  at  the  view; 
neither  are  we  Inclined  to  go  to  the  other 
extreme  and  hold  that  the  jury  are  not  to 
take  into  consideration,  in  any  d^ree,  the 
evidence  of  their  own  senses.  We  Incline 
rather  to  accept  the  middle  ground  adopted 
by  the  Supreme  Court  of  Kansas  and  Wiscon- 
sin, and  other  authorities,  in  which  it  is  said: 
"The  evident  theory  and  Intention  of  the 
Legislature  was  that  cases  would  arise  In 
which  it  would  be  necessary  and  proper 
that  the  evidence  offered  in  the  court  should 
be  supplemented  by  the  knowledge  gained 
by  the  jury  from  a  view.  It  would  be  im- 
practicable and  foolish  to  require  a  court,  af- 
ter having  sent  a  Jury  to  view  the  property  or 
place,  to  direct  them  not  to  consider  what 
they  had  there  observed,  and  what  was  obvious 
to  all  who  might  look."  City  of  Topeka  v. 
Martineau  (Kan.  Sup.)  22  Pac.  419,  5  L.  R.  A. 
775.  And  in  Washburn  v.  Railroad  Co.,  59 
Wis.  364,  18  N.  W.  328,  the  Supreme  Court 
of  Wisconsin  say:  "We  understand  that  the 
object  of  a  view  Is  to  acquaint  the  jury  with 
the  physical  situation,  conditions,  and  sur- 
roundings. What  they  see,  they  know  abso- 
lutely. If  a  witness  testify  to  anything, 
which  they  know  by  the  evidence  of  their 
senses,  on  the  view.  Is  false,  they  are  not  bound 
to  believe— cannot  believe — the  witness,  and 
they  may  disregard  his  testimony,  although 
no  other  witness  has  testified  on  the  stand 
to  the  fact  as  the  jury  know  it  to  be.  For 
example,  if  a  witness  testify  that  a  certain 
farm  is  hilly  and  rugged,  when  the  view  has 
disclosed  to  the  jury  and  to  every  juror  alike 


that  it  Is  level  and  smooth,  or  If  a  witness 
testify  that  a  certain  building  was  burned 
before  the  view,  and  the  view  discloses  that 
it  has  not  been  burned,  no  contrary  testimony 
of  witnesses  on  the  stand  is  required  to  au- 
thorize the  jury  to  find  the  fact  as  it  is,  in 
disregard  of  the  testimony  given  in  court" 
We  therefore  conclude  that  the  information 
obtained  at  the  view,  as  to  these  mere  physic- 
al facts,  is  evidence  to  be  considered  in  con- 
nection with  all  that  is  offered  in  court;  but, 
"the  evidence  which  the  jurors  acquire  at  the 
view  is  not  to  be  elevated  to  the  character 
of  exclusion  or  predominating  evidence, 
*  *  •  but  simply  give  It  place  along  with 
the  other  evidence  in  the  case  In  their  deliber- 
ations." C,  K.  &  W.  Ry.  Co.  V.  Parsons 
(Kan.  Sup.)  32  Paa  1083. 

For  the  error  in  refusing  evidence  in  ref- 
ence  to  the  expense  of  moving  the  lumber, 
and  repeated  in  instruction  No.  10,  wherein 
the  jury  are  told  they  must  not  allow 
the  plaintiff  in  error  anything  for  the  expense 
of  removing  the  lumber  from  lots  3  and  4, 
the  judgment  of  the  court  below  must  be 
reversed,  and  the  caose  remanded  for  a  new 
trial  therein;  the  costs  of  this  court  to  be  tax- 
ed to  defendant  in  error.  All  the  Justices 
concurring,  except  BURFORD,  C  J.,  who 
tried  the  case  in  the  court  below,  not  sitting. 


CONKLIN  V.  YATES  et  al. 
(Supreme  Court  of  Oklahoma.    Sept.  7,  1905.) 

1.  Witnesses  —   GoifPETiHCT  —   Tba.nsao- 
TioNs  WITH  Decedent. 

By  the  provisions  of  section  4212,  St. 
1893,  no  party  shall  be  allowed  to  testify  in 
his  own  behalf  to  any  transaction  or  communi- 
cation had  persoaaily  by  sucti  party  with  a 
deceased  person,  when  the  adverse  party  is  the 
assignee  of  such  deceased  person,  where  be 
has  acquired  title  to  the  cause  of  action  imme- 
diately from  such  deceased  person. 

2.  Save. 

In  an  action  by  the  grantor  to  set  aside 
a  deed  conveying  lands  in  this  territory  against 
a  person  who  has  acquired  title  to  the  land 
in  controversy  immediately  from  the  deceased 
grantee  of  such  grantor,  such  grantor  is  not  al- 
lowed to  testify  in  his  own  behalf  to  any  trans- 
actions or  communications  had  by  him  individu- 
ally with  his  grantee,  who  is  deceased,  whether 
such  transactions  or  communications  are  oral 
or  in  writing. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  |8  633,  C54.] 

3.  Same. 

Facts  which  constitute  fraud  on  the  part 
of  a  deceased  person  necessarily  include  person- 
al transactions  or  conversations  with  such  de- 
ceased person. 

4.  Tbiai.— Objections  to  Evidence. 

An  objection  to  the  introduction  of  testimo- 
ny should  state  the  precise  grounds  of  objection. 
An  objection  on  one  ground  will  not  raise  other 
grounds  of  objection. 

[Eld.  Note. — For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  §§  194-196.] 

5.  Witnesses  —  Competenct  —  Tkansac- 
TioNS  WITH  Decedent. 

Section  4212,  St.  1893,  does  not  prohibit 
the  proof  of  transactions  and  communications 
had  personally  between  a  party  to  the  suit  and 
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the  deceased  grantee  of  such  person  by  dtap 
interested  witnesses,  or  other  competent  evi- 
dence other  than  tiiat  of  a  party  to  the  suit. 

6.  Tbiai/— Demurbeb  to  Evidence. 

Upon  a  demurrer  to  the  evidence,  the  court 
must  consider  as  true  every  portion  of  the  evi- 
dence tending  to  prove  the  case  of  the  party 
resisting  the  demurrer,  and  cannot  weigh  con- 
Uicting  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  353,  356.] 

7.  Saub. 

In  order  to  sustain  a  demurrer  to  the  evi- 
dence, the  court  must  be  able  to  say,  as  a  mat- 
ter of  law,  that  the  party  introducing  the 
evidence  has  not  proved  his  cause. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Cent.  Dig.  Trial,  §  347.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Logan  County; 
before  Justice  C.  F.  Irwin. 

Action  by  James  Conklin  against  Annie 
Yates  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Reversed  as  to 
certain  defendants,  and  afiQrmed  as  to  others. 

Cotteral  &  Homor,  for  plaintiff  in  error. 
John  Devereux  and  U.  M.  Jones,  for  defend- 
ants In  error. 

BEAUCUAMP,  J.  This  action  was  com- 
menced by  plaintiff  in  error  against  defend- 
ants in  error  In  the  district  eovirt  of  Logan 
county.  The  allegations  of  the  petition,  so 
far  as  necessary  are:  That  the  plaintiff  Is 
the  owner  of  100  acres  of  land  in  Logan 
county,  of  the  value  of  $2,000;  that  two  tax 
deeds  bad  been  issued  against  the  land  by 
the  county  treasurer  to  M.  Yates,  which  were 
void ;  that  A.  G.  Jones  was  a  real  estate 
brolser  and  land  agent  at  Guthrie ;  that,  plain- 
tiff being  desirous  of  clearing  his  title  to 
his  land  and  canceling  these  tax  deeds  and 
reposing  confidence  and  trust  in  Jones,  and 
Jones  representing  to  plaintiff  that  to  ac- 
complish this  purpose  It  was  proper  and  bene- 
ficial that  the  plaintiff  put  the  title  to  the 
land  In  Jones'  name,  plaintiff  made  a  quit- 
claim deed  to  the  land  to  Jones,  as  his  agent 
and  trustee,  without  any  consideration,  rely- 
ing upon  the  statements  and  representations 
of  Jones;  that  Jones,  instead  of  faithfully 
carrying  out  his  trust,  and  in  order  to  cheat 
and  defraud  the  plaintiff  out  of  his  land, 
sued  in  bis  own  name  to  cancel  said  tax 
deeds,  and,  being  successful,  did,  without 
plaintiff's  knowledge  or  consent,  make  a  deed 
to  the  land  to  the  defendant  Annie  Yates  for 
a  grossly  inadequate  consideration,  so  that 
she  might  become  the  reputed  owner  thereof, 
and  so  that  Jones  might  himself  obtain  the 
consideration  for  the  transfer,  and  that  tbe 
plaintiff  might  be  deprived  thereof,  except 
tbe  sum  of  $50,  which  be  offered  to  give  to 
the  plaintiff,  but  which  plaintiff  refused ;  that 
upon  obtaining  the  said  conveyance,  and  pre- 
tending to  be  the  owner  thereof,  the  def«id- 
ant  Annie  Yates  executed  a  mortgage  on  tbe 
land  to  and  in  favor  of  tbe  defendants  Wil- 
liams &  Swlnford  to  secure  her  note  in  tbe 
fliun  of  $500;  that  .the  defendants,   Annie 


Yates  and  Williams  &  Swlnford,  had  notice 
and  knowledge  of  the  facts  and  circumstances 
of  tbe  fraud,  and  of  tbe  want  of  ownership 
in  and  title  to  the  land  on  tbe  part  of  Jones 
and  Annie  Yates,  and  notice  and  knowledge 
of  tbe  plalntifTs  title  thereto.  The  prayer 
of  the  petition  is  that  Annie  Yates  be  decreed 
to  hold  the  land  as  mere  trustee  of  the  plain- 
tiff, and  be  required  to  convey  it  to  the  plain- 
tiff, and  that  the  mortgage  of  Williams  ft 
Swlnford  be  canceled.  The  defendants  an- 
swered, admitting  that  Annie  Yates  is  in  the 
possession  of  the  real  estate  in  the  petition 
set  out,  and  the  defendants  Williams  &  Swln- 
ford admit  that  they  bare  a  mortgage  thereon 
for  the  sum  of  $500,  with  interest  at  12  per 
cent,  per  anniun,  and  defendant  Annie  Yates 
further  admits  that  she  is  and  claims  to  be 
tbe  owner  of  said  land  in  fee  simple,  and,  ex- 
cept as  admitted,  the  defendants  deny  gener- 
ally tbe  allegations  in  the  petition,  and  deny 
ail  participation  in  or  Imowledge  of  the  al- 
leged fraud,  and  pray  a  dismissal  of  the  suit 
The  case  was  tried  before  the  court  without 
a  Jury,  and  at  the  conclusion  of  tbe  plain- 
tiff's evidence,  tbe  defendants  separately  de- 
murred to  the  evidence.  The  demurrers  were 
by  the  court  sustained,  and  judgment  was 
rendered  dismissing  tbe  action  at  tbe  cost 
of  plaintiff.  A  motion  for  a  new  trial  was 
beard  and  overruled,  and  exceptions  saved. 
Plaintiff  in  error  brings  the  case  here  by 
petition  In  error  and  case-made. 

It  is  agreed  by  the  parties  in  this  case 
that  the  plaintiff  was  tbe  original  owner  of 
the  land  by  patent  from  the  government; 
that  two  tax  deeds  were  issued  by  the  county 
treasurer  of  Logan  county  to  M.  Yates;  that 
afterwards  a  quitclaim  deed  was  made  by 
the  plaintiff  for  the  land  to  A.  G.  Jones, 
January  27,  1902,  tbe  consideration  named  in 
the  deed  being  $1 ;  that  on  October  6,  1902, 
Jones  brought  suit  In  his  own  name  In  tbe 
district  court  of  Logan  county  against  Joe 
M.  Yates,  administrator  of  M.  Yates  and  her 
heirs,  to  cancel  these  tax  deeds,  and  which 
on  December  17,  1902,  resulted  in  a  Judgment 
canceling  both  tax  deeds,  and  vesting  tbe 
title  In  Jones;  that  on  the  same  day  Jones 
made  a  warranty  deed  for  the  land  to  Annie 
Yates,  the  consideration  named  In  the  deed 
being  $100;  that  Annie  Yates  executed  a 
mortgage  to  the  defendants  Williams  &  Swln- 
ford to  secure  her  note  in  the  sum  of  $500; 
and  that  subsequent  to  the  commencement  of 
this  action  Annie  Yates  conveyed  the  land 
by  warranty  deed  to  O.  H.  Scrutcbfleld.  It 
is  also  an  admitted  fact  that  A.  O.  Jones 
died  before  tbe  trial  of  this  cause.  There- 
fore tbe  real  Issues  to  be  determined  by  the 
court  at  the  trial  were:  First,  did  A.  Q. 
Jones  obtain  tbe  deed  from  the  plaintiff  with- 
out consideration,  hold  the  same  as  agent  and 
trustee  for  the  plaintiff,  and  then,  without 
plaintiff's  knowledge  or  consent,  fraudulently 
transfer  the  land  to  Annie  Yates  with  Intent 
to  cheat  the  plaintiff  out  of  the  land  and 
proceeds   thereof!    and,   second,  dld^^Ann^e 
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Tatea,  and  the  other  itartles  acqutrlng  their 
Interest  by  and  through  Jones,  have  notice 
of  the  fraud,  so  that  plaintiff  can  recover 
his  land  as  against  them? 

Complaint  was  made  by  plaintiff  in  error 
that  the  trial  court  "erred  in  ruling  upon 
evidence  offered,  and  in  excluding  legal,  com- 
petent, and  proper  evidence  offered  by  tlie 
plaintiff."  We  will  first  consider  the  rul- 
ings of  the  court  upon  the  admissibility  of 
the  evidence,  which  are  complained  of,  and 
pointed  out  by  counsel  for  plaintiff  in  error 
in  their  brief.  At  the  trial  the  deposition 
of  the  plaintiff  was  offered  in  evidence,  and 
the  defendants  objected  to  the  reading  of 
certain  letters  contained  in  said  depositioa 
in  the  following  form:  "Objected  to  as  in- 
competent, irrelevant,  and  Immaterial,  being 
a  communication  with  a  deceased  person — 
By  the  Court:  Let  the  record  show  the  ob- 
jection is  sustained  to  all  statements  in  the 
deposition  from  Jones  to  the  party  in  inter- 
est, and  an  exception  by  the  plaintiff."  By 
section  4212,  St.  1893,  it  is  provided:  "No 
party  shall  be  allowed  to  testify  in  his  own 
i)ebalf  in  respect  to  any  transaction  or  com- 
munication had  personally  by  such  party  with 
a  deceased  person,  when  the  adverse  party 
is  the  executor,  administrator,  heir  at  law, 
next  of  Icin,  snrviving  partner  or  assignee 
of  such  deceased  person,  where  they  have  ac- 
quired title  to  the  cause  of  action  Immedi- 
ately from  anch  deceased  person.  ♦  •  • " 
The  testhnohy  objected  to  was  with  reference 
to  certain  letters  written  by  the  plaintiff  to 
Jones,  and  received  by  him  from  Jones  in 
reference  to  the  quitclaim  deed  and  the  pur- 
poses for  which  it  was  made  by  him  to  Jone&. 
The  record  discloses  that  before  the  trial 
Jones  died,  so  that  under  the  plain  and  ex- 
press provisions  of  section  4212  he  (plaintiff) 
could  not  be  allowed  to  testify  in  his  own 
behalf  in  this  case.  Cunningham  et  al.  t. 
Phillips,  4  Okl.  1«»,  44  Pac.  221. 

Counsel  for  plaintiff  in  error  argues  that 
the  statute  forbids  only  communications  had 
"personally"  with  the  deceased;  that  is,  that 
the  statute  only  contemplates  preventing  one 
party  from  testifying  as  to  conversations  had 
with  the  deceased.  We  do  not  agree  with 
this  contention.  The  evident  puriMSe  of  the 
statute  is  to  prohibit  a  party  testifying  in 
bis  own  behalf  in  respect  to  any  transaction 
or  communication  had  with  a  deceased  person 
individually.  To  hold  otherwise  would  open 
the  door  for  the  greatest  fraud;  and  this, 
because  the  lips  of  his  adversary  are  closed 
by  death,  and  be  cannot  be  heard  to  give  Ids 
version  of  the  conversation.  In  this  case  It 
was  not  only  attempted  to  prove  by  the  plain- 
tiff, that  letters  had  beea  received  b.v  him 
from  Jones,  but  as  well  to  prove  the  contents 
of  letters  that  had  been  written  by  him  to 
Jones,  and  not  now  in  the  possession  of  the 
plaintiff;  and  we  think  this  circumstance 
alone  sulBciently  answers  the  argument  of 
counsel  for  plaintiff  In  error,  for  if  the  plain- 
tiff was  permitted  to  testify  with  reference 


to  tlie  letters  that  bad  been  written  by  him 
to  the  deceased,  and  tlie  letters  tliat  were  re- 
ceived by  him  in  answer  thereto,  then  tlie 
plaintiff  would  be  permitted  to  testify  simply 
as  to  his  version  of  the  transactions,  without 
any  poesibility  of  denial  from  the  deceased 
party.  Cotmsel  cites  us  to  bat  a  single  au- 
thority, the  case  of  Wills  v.  Wood,  28  Kan. 
400,  where,  in  the  opinion  by  Mr.  Justice 
Brewer,  in  speaking  of  the  statute  under  con- 
sideration, he  used  the  following  language: 
"That  statute  plainly  contemphites  prevent- 
ing one  party  from  introducing  in  evidence 
conversations  had  with  the  ancestor  of  the 
adverse  party;  and  this,  because  the  lips  of 
such  ancestor,  closed  by  death,  cannot  be 
heard  to  give  his  version  of  the  conversation." 
*rhe  evidence  sought  to  be  introduced  in  that 
case  was  of  conver!<ations  had  tietween  the 
deceased  and  the  witness  personally,  and  the 
language  used  had  reference  only  to  the 
particular  facts  of  that  case,  and  it  conid 
not  possibly  be  construed  that  it  was  meant  In 
that  case  to  say  that  the  party  should  be 
permitted  to  testify  in  his  own  behalf  in 
respect  to  all  transactions  and  communica- 
tions had  by  such  party  with  a  deceased  per- 
son, except  mere  conversations.  We  think  a 
fair  construction  of  the  statute  Is  to  render 
such  party  incompetent  as  a  witness  to  tes- 
tify to  any  and  all  transactions  or  communi- 
cations bad  by  such  party  with  a  deceased 
person  individually.  A.  &  E.  Ency.  of  Lavr 
t2d  Ed.)  vol.  30,  pp.  1027-1029,  and  notes. 
In  the  case  of  Bryant  v.  Stainbrook.  40  Kan. 
356,  19  Pac.  917,  it  is  said:  "Where  the  orig- 
inal payee  of  a  note  brings  an  action  ttiere- 
on  against  the  administratrix  of  a  maker,  he 
is  incompetent  to  testify  that  be  saw  the 
maker  sign  it,  when  the  execution  of  the  some 
was  a  part  of  the  trade  between  the  maker 
and  himself;  but,  when  the  execution  of  tlie 
note  is  established  fully  by  other  and  compe- 
tent evidence,  the  error  in  permitting  plaintiff 
to  testify  is  not  reversible."  And  In  the 
opinion,  after  quoting  the  statute,  it  Is  said: 
"This  statute  has  reference  as  much  to  any 
transaction  had  with  a  deceased  person  as 
It  does  to  any  communication  received  from 
him.  Surely  the  execution  of  this  note  was 
a  transaction  had  personally  with  the  deceas- 
ed, and  clearly  falls  within  the  prohibition 
of  the  statute."  Auohanipaugh  v.  Schmidt, 
72  Iowa,  650,  34  N.  W.  400;  Samson  v.  Sam- 
son. 67  Iowa,  253,  25  X.  W.  233;  Holcomb  v. 
Holcomb,  95  N.  Y.  316.  The  statute  makes  no 
exception  in  a  case  where  fraud  Is  an  Issue. 
The  facts  which  constitute  fraud  on  the  part 
of  a  deceased  person  necessarily  include  per- 
Bonal  transactions  or  conversations  with  him. 
Carr  v.  Fife  et  al.  (C.  C.)  44  Fed.  713. 

Again,  it  is  argued  by  counsel  for  plalntilt 
in  error  that  the  objection  in  the  form  made 
did  not  go  to  the  incompetency  of  the  witness, 
but  only  to  the  competency  of  the  testimony 
it!!elf,  and  cites  numerous  autlioritles  to  the 
effect  that  the  precise  grounds  of  objections 
must  be  stated,  and  that  the  i;eueral  objoctlon 
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will  not  raise  ttae  question  as  io  the  admissi- 
bility of  evidence  which  might  be  objection- 
able on  some  specific  ground,  and  that  an 
objection  on  <ne  ground  will  not  raise  other 
grounds  of  objection.  The  correctness  of  this 
position  will  not  be  disputed,  and.  while  the 
objection  might  have  been  more  specific,  there 
Is  no  question  from  the  record  In  this  case 
but  that  it  was  understood  by  both  counsel 
and  the  court  as  an  objection  to  the  compe- 
tency of  the  witness.  The  trial  court  com- 
mitted no  error  in  excluding  all  statements  in 
the  desjiosltion  by  Jones  to  the  {daintiff. 

The  plaintiff  olTered  in  evidence  certain  let- 
ters, which  purported  to  have  been  written  by 
A.  G.  Jones,  the  signature  having  been  identi- 
fied as  the  signature  of  A.  O.  Jones  by  the 
witness  U.  M.  Jones,  which  letters  read  as  fol- 
lows: 

"Guthrie.  Okla.,  Dec.  17. 1001. 

"James  Conklin,  Esq.,  Henoelton,  N.  Y. — 
Dear  Sir:  I  make  a  specialty  of  looking 
after  the  property  of  nonresidents,  and,  hav- 
ing been  here  ever  since  I  located  the  Land 
Office  acre  for  the  United  States  before  the 
opening  of  Oklahoma  to  settlement,  am  able 
to  know  almost  every  possible  buyer.  If 
the  property  is  rental  property,  I  take  special 
pains  to  keep  the  same  rented  to  good  tenants. 
I  am  often  able  to  benefit  owners  of  property 
In  the  payment  of  their  taxes.  Owners  are 
Often  Imposed  upon  by  excessive  valuations 
and  amessments  of  taxes,  sidewalk  and  shade 
tree  tax.  If  property  is  vacant  lots,  some 
kind  of  light  crops  should  be  planted  on 
them,  as  this  keeps  down  the  weeds  and  im- 
proves their  appearance.  This  can  be  done 
without  cost  to  the  owner.  The  city  some- 
times orders  weeds  cut  on  vacant  lots  and 
charges  the  expense  up  to  the  lots.  Write 
me  description  and  price  of  your  property. 
You  will  be  satisfied  with  any  business  I 
may  be  able  to  do  for  you,  I  make  no 
charges  for  Information.  Tours  respect- 
fully, A.  Q.  Jones." 

"Guthrie.  Okla.,  Dec.  17,  1901. 
"James  Conklln,  Esq.,  Henoelton,  N.  Y. — 
Dear  Sir:  I  wrote  you  a  letter  in  regard  to 
a  tract  of  land  that  you  once  owned  in  Okla- 
homa, and,  not  getting  any  answer,  I  thought 
1  would  write  you  again.  If  this  Is  received 
by  you,  kindly  answer  It,  that  1  may  know 
what  you  desire  in  the  matter.  If  any- 
thing is  to  be  done,  the  sooner  the  better, 
In  which  case  I  can  give  you  the  very  best 
reference  as  to  business  qualifications  and 
fair  dealing.  Would  be  pleased  to  have  you 
write  Bx-Gov.  Barnes,  now  president  of 
Logan  County  Bank,  about  me.  Kindly 
write  me  any  Information  you  have.  I  be- 
lieve I  sent  you  a  blank  quitclaim  deed  to  ex- 
ecute. A  quitclaim  only  transfers  any  Inter- 
est you  may  have  in  anything,  nothing  more, 
and  with  this  quitclaim  deed  a  settlement  can 
be  made  with  the  party  holding  the  tax  deed, 
and  an  answer  toi  this  may  repay  you  for 
your  trouble.  Fraternally  yours,  A.  Q. 
Jones." 
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"Guthrie,  Okla.,  October  16.  1902. 
"James  Conklln.  Esq.,  Henoelton.  N.  Y. — 
Dear  Sir:  In  regard  to  your  old  claim  here, 
I  employed  a  lawyer  at  a  fee  of  $50.00,  com- 
menced suit,  and  was  expecting  to  get  case 
through  the  next  term  of  court  But  the 
owner  of  the  place  under  two  tax  deeds 
died,  and  this  put  a  .new  aspect  to  the  case, 
as  there  are  some  ten  heirs,  and  I  don't  know 
when  and  how  i  will  come  out  Now,  I  have 
a  chance  to  settle  with  the  administrator  so 
as  to  give  you  $50.00,  and,  owing  to  the  un- 
certainty of  the  case,  I  inclose  you  receipt 
for  your  signature,  which  you  can  sign  and 
send  to  the  Guthrie  National  Banlc,  instruct- 
ing them  to  deliver  to  me  upon  payment  of 
the  $50.00,  or,  if  you  send  receipt  direct  to 
me,  I  will  mail  you  exchange  by  return  mail 
for  the  amt,  which  will  save  any  collection 
fee.  Hoping  the  same  may  be  found  satis- 
factory, 

"I  am  fraternally  yours,  A.  G.  Jonea" 

"Henoelton,  New  York.    Oct ,  1902. 

"Received  of  A.  Q:  Jones  fifty  dollars  In 
fnll  Of  aH  dlaims  and  demands  for  my  quit- 
claim d6ed  to  the  8.  E.  %  of  Sec.  9,  Tp.  16, 
R.  1  W.,  I.  M.  " ." 

The  defendants  objected  to  all  and  each  of 
the  letters  being  received  in  evidence,  as  be- 
ing incompetent  irrelevant  and  immateral, 
and  being  communications  from  the  deceased 
to  the  plaintiff,  which  objections  were  by  the 
court  sustained,  to  which  rulings  of  the  court 
the  plaintiff  excepted  and  now  complains. 
It  must  be  presumed  that  the  trial  court  sus- 
tained the  objection,  for  the  reason  that  the 
letters  were  communications  from  a  de- 
ceased person,  for  It  cannot  be  questioned 
that  the  evidence  was  competent,  relevant, 
and  material.  U.  M.  Jones,  the  witness  who 
Identified  the  signature  to  the  letters  as  that 
of  A.  G.  Jones,  was  not  a  party  to  the  suit 
and  had  no  interest  in  the  result  of  it,  aa 
disclosed  by  the  record,  other  than  that  of  an 
attorney  for  the  defendants.  The  statute 
does  not  provide  that  no  evidence  shall  be 
received  of  transactions  or  communications 
between  a  party  and  a  deceased  person,  but 
only  provides  that  no  party  shall  be  allowed 
to  testify  In  his  own  behalf  in  respect  to 
such  transactions  or  communications.  It 
Is  clearly  not  the  purpose  of  the  statute  to 
prohibit  testimony  as  to  transactions  and 
communications  between  a  party  and  a  de- 
ceased person,  but  only  that  a  party  -with 
whom  the  transactions  or  communications 
are  had  should  not  be  a  competent  witness  to 
testify  to  such  matters.  The  witness  TI.  M. 
Jones  being  a  disinterested  party,  and  hav- 
ing Identified  the  signatures  to  the  letters  as 
the  signature  of  A.  G.  Jones,  his  testimony 
could  not  be  excluded  for  the  reason  that 
they  were  communications  between  A.  G. 
Jones  and  the  plaintiff.  The  letters,  being 
identified  as  those  of  A.  G.  Jones,  will  speak 
for  themselves;  and  that  the  transactions 
and  communications  may  be  prpvenJbx;  other 
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witnesses  than  the  party  witb  whom  such 
transactions  or  communications  were  bad 
cannot  be  questioned.  Wills  v.  Wood,  supra: 
Bryant  v.  Stalnbrook,  supra;  Mulr  v.  Miller, 
SZ  Iowa,  700,  47  N.  W.  1011,  48  N.  W.  1032. 
To  bold  otherwise  would  be  to  exclude  all 
evidence  of  transactions  with  deceased  per- 
sons, when  the  adverse  party  in  an  action 
was  the  representative  or  assignee  of  such 
deceased  person.  That  the  letters  were 
mentioned  and  identified  in  the  deposition  of 
the  plaintiflF,  and  referred  to  as  a  part  of  the 
deposition,  can  make  no  difference.  The 
letters  were  offered  separately,  after  identi- 
fication by  the  witness  U.  M.  Jones,  and 
the  court  erred  In  excluding  them. 

Again,  the  plaintiff  offered  to  prove  by 
the  witness  John  H.  Cotteral  that  Just  a 
short  time,  possibly  two  or  three  days,  prior 
to  the  date  of  the  rendition  of  the  Judgment  Id 
the  district  court  of  Logan  coxmty,  setting 
aside  the  tax  deeds  held  by  M.  Yates,  he  had 
a  conversation  with  A.  O.  Jones,  In  which 
the  witness,  as  attorney  for  the  plaintiff, 
warned  Jones  that  the  title  and  ownership 
of  the  land  in  controversy  was  in  the  plain- 
tiff, and  that  plaintiff's  attorney  and  Jones 
then  agreed  that  nothing  was  to  be  done  in 
that  suit  without  the  consent  of  Cotteral. 
Upon  objection  by  the  defendants  the  court 
also  excluded  this  testimony  for  the  same 
reason,  that  It  was  a  conversation  with  a  de- 
ceased person.  For  the  reasons  before  stated, 
this  ruling  of  the  court  was  erroneous. 

It  is  argued  by  counsel  for  defendants  in 
error  that,  even  if  the  court  erred  in  ex- 
cluding the  testimony  complained  of,  the  er- 
ror was  immaterial,  "for  the  reason  that  no 
notice  of  any  fraud  was  proved  to  have  been 
given  to  the  defendants,  or  either  of  them." 
The  record  discloses  that  M.  Yates  was  the 
mother  of  Joe  M.  Yates,  and  that  Joe  M. 
Yates  was  the  husband  of  the  defendant 
Annie  Yates,  and  that  Joe  Yates  wrote  the 
following  letters: 

"Guthrie,  Okla.,  Oct.  17,  1902. 
"Jas.  Conklin  or  His  Heirs:  I  have  had 
charge  of  a  piece  of  land  owned  by  a  Mr. 
Jas.  Conklin.  This  laud  lies  5^  miles  east 
of  Guthrie.  This  land  sold  several  years 
ago  for  taxes,  and  I  hold  the  tax  deed  and 
am  in  possession  of  the  place,  and  will  pay 
a  good  price  for  a  good  deed  to  this  place. 
The  uos.  of  the  land  is  S.  E.  %  section  9, 
township  16,  range  1  W.  Now,  if  you  can 
give  me  a  good  lawful  deed,  please  write  me 
at  once  what  you  will  take  for  same.  Also, 
write  me  if  a  man  in  Guthrie  by  the  name 
of  A.  G.  Jones  has  a  deed  of  any  kind  from 
you  people.  Jones  has  commenced  suit  in 
district  court  here  for  possession  of  this  land, 
and  I  am  inclined  to  think  he  has  no  authori- 
ty for  doing  so.  Please  write  at  once  In  full 
about  the  place.  I  know  I  can  afford  to  pay 
more  for  the  land  than  Mr.  Jones  can,  and 
would  like  to  hear  from  you  at  once.  Yours 
very  truly,  Joe  M.  Yates." 


"Gnthrie,  O.  T.,  Oct  17,  ta. 
"Geo.  E.  King,  Esq., —  Dear  Sir;  I  am  In- 
formed that  you  are  a  brother-in-law  to  Mr. 
James  Conklin  that  at  one  time  lived  here 
and  afterwards  moved  to  New  York.  I  am 
the  man  who  holds  a  tax  title  to  the  160  acres 
of  land  that  Jas.  Conklin  proved  up  on  aa 
a  homestead,  and  would  be  glad  to  learn  the 
whereabouts  of  Mr.  Conklin  or  his  heirs. 
Can  you  give  me  any  information  of  them? 
I  am  willing  to  pay  a  good  round  price  for  a 
good  deed  from  the  right  party  or  parties  for 
this  land.  There  is  a  man  by  the  name  of 
A.  G.  Jones  in  Guthrie  who  claims  to  repre- 
sent the  owners  of  the  Conklin  place,  and 
is  going  Into  court  about  It  next  month,  so. 
If  you  can  give  me  any  information,  please 
do  so  at  once,  and,  if  I  can  get  the  names 
and  post  office  address  of  the  right  and  law- 
ful heirs,  I  will  pay  a  good  price  for  their 
deed  to  the  land.  I  do  not  think  Mr.  Jones 
has  any  legal  authority  to  represent  any 
body,  but  perhaps  you  can  tell  me.  An  early 
reply  will  greatly  oblige  yours  very  truly, 
Joe  M.  Yates." 

The  signature  to  the  letters  to  identifled 
by  the  witness  Goodrich  as  the  signature  of 
Joe  M.  Yates,  and  the  witness  Goodrich  testi- 
fied that  shortly  prior  to  the  rendition  of  the 
Judgment  by  which  the  tax  deeds  of  M.  Yates 
were  canceled  he  had  received  letters  from 
the  plaintiff,  in  which  were  stated  the  facts 
with  reference  to  the  quitclaim  deed  by  the 
plaintiff  to  A.  G.  Jones,  and  the  purpose  for 
which  the  deed  was  made,  and  that  Jones 
had  no  authority  to  sell  it  In  October  or 
November,  1902,  Just  prior  to  the  date  of  the 
Judgment  canceling  the  deeds  of  M.  Yates, 
he  had  several  conversations  with  Joe  M. 
Yates,  in  which  conversaticnis  he  showed  him 
the  letters  that  he  had  received  from  the 
plaintiff  with  reference  to  the  quitclaim  deed 
to  Jones,  and  In  which  It  was  stated  that  the 
deed  was  only  made  for  the  purpose  of  clear- 
ing the  title  from  the  tax  deeds,  and  warning 
him  that  If  he  attempted  to  buy  the  land 
from  A.  G.  Jones,  he  would  get  Into  trouble. 
The  witness  Goodrich  further  testified  as  fol- 
lows: "Witness:  Mrs.  Annie  Yates  never 
told  me  Joe  was  her  agent  until  long  after- 
wards. Q.  Did  you  have  a  talk  with  her? 
A.  Yes,  sir.  Q.  When  was  that?  A.  That 
was  about  the  time  this  Mr.  Yates  left  her. 
Q.  He  left  the  country,  has  he?  A.  Yes,  sir. 
Q.  Can  you  give  any  Idea  of  that  date?  A. 
This  was  some  time  last  fall.  Q.  1903?  A. 
Yes,  sir.  Q.  What  conversation  did  you  have 
with  Annie  Yates  on  the  subject?  A.  Why, 
she  came  up  to  see  me,  and  we  were  talking 
about  this  property  here,  and  she  said  she  was 
In  hopes,  when  Joe  made  the  arrangements  to 
get  that  property,  that  they  could  save  some- 
thing out  of  It  iind  I  don't  know  that  she 
said  right  then  that  Joe  was  her  agent  I 
didn't  ask  her  those  technical  questions.  Q. 
She  didn't  make  that  specific  statement,  ac- 
cording to  your  recollection  of  the  couversa- 
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tlon  with  her.  She  referred  to  It  on  the  aa- 
Buniptlon  that  be  had  represented  her  in 
these  negotiations.  Is  that  correct?  A.  Yes, 
sir."  Cross-examination:  "Q.  When  was 
Mrs.  Yates  In  your  office?  A.  Mrs.  Yates  has 
been  In  my  office  very  often  since  sometime 
last  fall,  when  Mr.  Yates  went  away.  She 
was  there  the  day  he  skipped  out.  Q.  At 
what  time  did  she  tell  you  Joe  Yates  was 
acting  as  her  agent?  A.  She  never  used  the 
word  'agent'  I  told  you  she  said  at  the  time 
Joe  made  the  arrangements  to  get  this  place 
for  her  they  were  in  hopes  that  they  could 
save  something  out  of  It  Q.  Did  she  use 
any  language  that  yon  would  imply  agency, 
at  this  particular  time,  that  Nelson  bought 
this  farm  here?  A.  She  said  when  Joe 
made  the  arrangements  to  get  the  place  in 
her  name —  Q.  Which  place  did  she  refer 
to?  A.  The  Conklin  place.  Mr.  Jones'.  Q. 
Did  you  ask  her  which  place  she  referred  to? 
A.  Yes,  sir;  you  know  as  much  about  this 
as  I  do.    *    •    • " 

As  to  the  notice  of  fraud  by  Annie  M. 
Yates,  we  bare  the  fact  of  the  relations  of 
the  parties ;  the  fact  that  Joe  M.  Yates  had 
written  letters  to  the  plaintiff,  in  which  he 
expressed  a  desire  to  purchase  the  land ;  the 
conversation  of  Joe  Yates  with  the  witness 
Goodrich,  wherein  he  admitted  having  re- 
ceived a  letter  from  the  plaintiff,  and  wherein 
be  was  shown  letters  from  the  plaintiff  to 
the  witness,  in  which  the  facts  with  refer- 
ence to  the  title  of  A.  6.  Jones  were  stated, 
and  that  Jones  had  no  authority  to  sell  the 
land,  and  the  subsequent  admission  of  the 
defendant  Annie  Yates  that  ber  husband 
made  arrangements  to  get  the  land  for  ber, 
and  that  they  were  In  hopes  they  could  save 
something  out  of  it;  the  fact  that  the  con- 
sideration expressed  la  tbe  deed  from  plain- 
tiff to  Jones  was  $1;  that  tbe  information 
conveyed  by  the  witness  Goodrich  to  Joe 
Yates  was  while  the  suit  was  pending  in 
tbe  district  court  to  annul  the  tax  deeds  held 
by  tbe  mother  of  Joe  Yates;  that  tbe  con- 
sideration as  expressed  in  the  deed  from  A. 
G.  Jones  to  the  defendant  Annie  Yates  was 
f  100,  and  that  on  the  same  day  she  received 
the  deed  from  Jones  she  made  a  loan  of  $500 
on  the  land ;  that  tlie  loan  was  negotiated  by 
Jones.  In  view  of  all  these  facts,  we  are  of 
the  opinion  that  the  evidence  of  notice  to 
the  defendant  Annie  Yates  was  at  least  suf- 
ficient to  withstand  tbe  demurrer.  There- 
fore, taking  into  consideration  the  evidence 
admitted,  and  that  which  we  have  held  was 
improperly  excluded  by  the  court,  to  wit,  that 
A.  O.  Jones  wrote  a  letter  to  the  plaintiff, 
who  was  the  owner  of  tbe  land,  soliciting 
his  business  and  stating  that  he  was  often 
able  to  benefit  owners  by  payment  of  taxes, 
and  that  owners  were  often  Imposed  upon 
by  excessive  taxes,  and  wrote  a  second  letter 
offering  to  give  references,  and  saying  that 
with  a  quitclaim  deed  settlement  could  be 
made  with  the  party  holding  tbe  tax  deeds; 
that  afterwards  plaintiff  sent  to  Jones  a  quit- 


claim deed  for  the  land,  the  consideration 
named  being  |1 ;  that  later,  and  about  one 
year  after  the  quitclaim  deed  was  executed 
by  the  plaintiff,  Jones  wrote  to  him  that  he 
could  get  him  $50  in  full  settlement  of  all 
demands  and  claims  for  tbe  land,  and  sent 
a  receipt,  to  be  sig^ned  by  plaintiff  in  full 
for  tbe  land;  that  Just  about  tbe  date  on 
which  the  Judgment  was  obtained  annulling 
tbe  tax  deeds  counsel  for  plaintiff  informed 
Jones  of  tbe  plaintiff's  claims,  and  it  was 
then  agreed  that  no  further  steps  should  be 
taken,  except  by  and  with  tbe  consent  of 
counsel  for  plaintiff;  that  immediately  Jones 
obtained  Judgment  in  his  own  name,  and  con- 
veyed It  to  the  defendant  Annie  Yates  for 
tbe  consideration  of  $100,  and  secured  a  loan 
for  ber  In  tbe  sum  of  $500— taking  all  this 
into  consideration,  we  think  the  evidence  suf- 
ficient, at  least  to  show  that  the  deed  made 
by  plaintiff  to  Jones  was  for  the  purpose  only 
of  aiding  to  clear  the  title  to  the  land  from 
the  tax  deeds  of  M.  Yates.  Upon  a  demurrer 
to  the  evidence  the  court  must  consider  as 
true  every  portion  of  tbe  evidence  tending 
to  prove  the  case  of  the  party  resisting  tbe 
demurrer.  Bequilland  v.  Bartlett  19  Kan. 
382,  27  Am.  Rep.  120;  Brown,  Adm'r,  v.  A., 
T.  &  S.  F.  Rd.  Co..  31  Kan.  1,  1  Pac.  605; 
Wolf  V.  Washer,  32  Kan.  533,  4  Pac.  1030. 
In  order  to  sustain  a  demurrer  to  the  evi- 
dence, tbe  court  must  be  able  to  say,  as  a 
matter  of  law,  that  the  party  Introducing 
tbe  evidence  has  not  proved  bis  cause.  In 
view  of  the  conclusions  here  reached,  tbe 
court  erred  in  sustaining  the  demurrer  of 
the  defendant  Annie  M.  Yates.  There  was 
no  evidence  which  would  Justify  the  court  in 
finding  that  the  defendants  Williams  &  Swln- 
ford  had  any  notice  of  the  transactions  be- 
tween the  plaintiff  and  A.  G.  Jones,  or  that 
they  had  any  notice  of  tbe  alleged  fraud. 
The  Judgment  of  the  district  court  of 
Logan  county  is  affirmed  as  to  the  defendants 
Williams  &  Swlnford,  and  reversed  as  to 
the  defendant  Annie  M.  Yates,  with  direc- 
tions to  grant  a  new  trial  as  to  the  defendant 
Annie  M.  Yates,  to  overrule  the  demurrer 
to  the  evidence  as  to  her,  and  to  proceed 
in  accordance  with  this  opinion ;  the  costs 
In  this  court  to  be  equally  divided  between 
plaintiff  and  defendant  Annie  M.  Yates.  All 
the  Justices  concurring,  except  IRWIN,  J., 
who  presided  in  tbe  court  below,  not  sitting. 


TONKAWA   MILLING   CO.   v.  TOWN   OP 

TONKAWA  et  al. 
(Supreme  Court  of  Oklahoma.    Sept  6,  1005.) 

1,  Municipal  Cobpobations  —  Vacation  of 
Streets. 

An  ordinaoce  of  a  town  incorporated  under 
the  laws  of  tiiis  territory,  granting  to  a  rail- 
road corporation  tlie  right  to  use  and  occupy 
its  streets  and  alle.vs.  under  the  provisions  of 
section  103.5,  St  1803,  does  not  vacate  such 
streets  or  alleys,  so  as  to  allow  the  land  to 
revert  to  the  abutting  lot  owners. 
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2.  Same— Vacation  of  Aixet. 

The  ordinance  of  the  town  of  Tonkawa 
involved  in  this  case  held  to  be  ao  ordinance 
granting  to  the  Blacliwell  &  Southern  Railway 
Company  the  right  to  use  and  occupy  the  alley 
in  question  under  the  provisions  of  section 
1035.  St  1893,  and  not  an  ordinance  vacating 
Ruch  alley,  so  as  to  allow  the  land  to  revert  to 
the  abutting  lot  owners. 

3.  Estoppel— Pleading. 

An  estoppel  must  be  pleaded  in  order  to 
enable  a  party  to  avail  himself  of  it  on  the 
trial,  and  must  be  pleaded  with  particularity 
in  order  to  constitute  either  a  cause  of  action 
or  defense. 

[Rd.  Note.— For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Estoppel,  §S  300,  302.] 

(Syllabus  by  the  Court.) 

Krror  from  District  Court,  Kay  County; 
before  Justice  Bayard  T.  Hainer. 

Action  by  the  Toukawa  Milling  Company 
against  the  town  of  Tonkawa  and  others. 
Judgment  for  defendants,  and  plaintiff 
brings  error.    Affirmed. 

Tetirlck  &  Rose,  for  plaintiff  in  error. 
James   B.    Dlggs,  for   defendants  in   error. 

BEAUCIIAMP,  J.  This  action  was  com- 
menced In  the  district  court  of  Kay  county 
by  the  plaintiff  in  error  against  the  defend- 
ant in  error  for  an  injunction.  The  peti- 
tion, so  far  as  necessary  for  an  understand- 
ing of  the  issues,  alleges :  That  the  plaintiff 
is  a  corporation.  That  the  defendant,  the 
town  of  Tonkawa,  Is  a  municipal  corporation, 
organized  and  existing  under  the  laws  of  the 
territory  of  Oklahoma.  That  on  the  14th 
day  of  September,  1899,  the  defendant  town 
of  Tonkawa,  by  and  through  its  board  of 
trustees  enacted  and  passed  an  ordinance 
granting  a  right  of  way  to  the  Blackwell  & 
Southern  Railway  Company  through  the 
town,  and  for  the  purpose  of  such  right  of 
way  vacated  certain  streets,  avenues,  and 
alleys;  a  copy  of  the  ordinance  Is  set  out 
and  80  far  as  necessary  for  the  purposes  of 
this  case  is  as  follows : 

"Ordinance  No.  2C. 
"An  ordinance  granting  a  right  of  way  to 
the  Blackwell  &  Southern  Railway  Com- 
pany through  the  town  of  Tonkawa,  Kay 
county,  Oklahoma  Territory;   and  for  the 
purpose  of  such  right  of  way,   vacating 
certain    streets,    avenues,    and    alleys   In 
said  town  of  Tonkawa. 
"Be  it  ordained  by  the  board  of  trustee  of 
the  town  of  Tonkawa,  Oklahoma  Territory: 
"Section  1.  There  be  and  hereby  is  grant- 
ed  to   the   Blackwell   &   Southern    Railway 
Company,    its    successors    and    assigns    the 
right   to   construct,    maintain,    and    operate 
its  railroad,  side  tracks,  and  switches  in  the 
town  of  Tonkawa  and  over  and  across  North 
avenue,  Sixth  street    *     •    •    In  the  town 
of  Tonkawa,  as  the  survey  for  the  railway  of 
the    said    Blackwell    &    Southern    Railway 
Company  is  now  located  through,  over  and 
across  the  same.     *    *    • 

"Sec.  11.  That  for  the  purpose  aforesaid, 
the  following  streets,  avenues,  and  alleys  of 


the  said  town  of  Tonkawa  be  and  the  iame 
are  hereby  vacated,  via:    •    •    • " 

Then  follows  a  list  of  the  streets  and  alleys 
vacated  for  the  purposes  mentioned,  among 
them  being  the  alley  in  question  In  this  case. 

That  under  and  by  virtue  of  the  said  ordi- 
nance, the  alley  in  question  was  vacated; 
that  plaintiff  for  a  long  time  has  been  the 
owner  of  lots  12  and  13  in  block  19.  abutting 
on  said  alley,  also  lot  10  abutting  on  said 
alley,  and  lateral  therewith.  That  plaintiff 
had,  on  lot  10  and  other  lots  owned  by  it  in 
that  block  lying  immediately  north  of  the  said 
alley.  Its  mill  building  and  elevator,  and  that 
lots  12  and  13  were  used  by  plaintiff  for  ita 
mill  office,  and  driveway  leading  from  the 
principal  or  main  street  of  the  town  along  lots 
12  and  13,  and  across  said  alley  to  the  plain- 
tiff's mill  and  elevator,  and  is  and  has  been 
for  a  long  time  the  way  of  access  to  and 
from  the  mill  and  elevator  by  plaintiff  and 
its  customers  and  patrons.  That  after  the 
vacation  of  said  alley,  and  when  the  said 
alley  had  reverted  by  virtue  of  the  said  va- 
cation to  the  adjacent  lots,  the  plaintiff, 
then  owning  that  portion  of  said  alley  which 
lay  adjacent  to  its  said  lots,  constructed 
therein  a  dirt  driveway  for  the  driving  into 
and  over  the  dump  which  plaintiff  bad,  and 
is  constructed  to  and  as  a  part  of  said  ele- 
vator standing  on  said  lot  10.  That  plain- 
tiff's mill  and  elevator  is  standing  on  said 
lots  5,  6,  7,  8,  9,  and  10,  and  used  In  connec- 
tion with  said  lots  12  and  13,  and  that  por- 
tion of  the  said  vacated  alley  which  reverted 
to  said  lots  adjacent  thereto,  and  that  all 
of  said  lots  were  of  great  value,  to  wit, 
$10,000.  That  the  said  defendants  unlaw- 
fully and  wrongfully  entered  upon  the  plaiO' 
tiff's  said  premises  as  described  herein,  and 
in  which  plaintiff  was  in  lawful  possession, 
use,  and  occupancy,  and  that  said  defend- 
ants, did  then  and  there  on  the  26th  day  of 
June,  1903,  Interfere  with,  obstruct,  and  pre- 
vent plaintMTs  occupancy  and  lawful  use 
thereof,  and  did  with  teams,  plows,  and 
scrapers,  unlawfully  and  wrongfully  enter 
upon  plaintiff's  said  premises,  and  plow  and 
Scrape  away  the  dirt  roadway,  which  plain- 
tiff had  built,  leading  to  his  said  grain  ele- 
vator dump,  and  so  tear  away  the  same  as  to 
prevent  the  driving  of  wagons  upon  said 
dump,  and  render  the  same  wholly  unfit  for 
the  use  for  which  It  was  made  and  used  by 
the  plaintiff,  and  rendered  it  impossible  for 
grain  to  be  hauled  by  wagon  into  plaintiff's 
said  grain  elevator,  or  to  plaintiff's  said 
flouring  mill.  That  the  defendants  threaten 
to  continue  to  obstruct,  hinder,  retard,  mo- 
lest, and  prevent  the  plaintiff  from  using 
and  operating  its  said  property,  and  its  part 
of  said  alley,  and  if  permitted  so  to  do  will 
permanently  injure  and  damage  plaintiff  to 
its  great  and  irreparable  loss,  Injury,  and 
damage.  That  plaintiff  lias  no  adequate 
remedy  at  law,  and  prays  an  injunction. 

The  defendants  town  of  Toukawa,  Joseph 

Freeman,  and  Will  Crawford  flled,4iieir-Anrs 
Digitized  by  VjODVTC 


Okl.) 


TONKAWA  MILLING  CO.  v.  TOWN  OP  TONKA W A, 


917 


Bwen  and  cross-petitions  setting  out  that  no 
such  ordinance  as  set  out  In  the  petition  bad 
erer  been  legally  pawed;  that  said  ordinance 
had  been  repealed ;  that  the  defendants  were 
the  board  of  trustees  of  the  town  of  Ton- 
kawa,  and  were  proceeding  to  remove  said 
driveway  under  and  by  virtue  of  the  author- 
ity of  said  town,  and  not  otherwise;  that 
the  maintenance  of  said  driveway  across 
said  alley  was  a  public  nuisance;  and  that 
Its  further  continuance  by  plaintiff  be  en- 
Joined.  Defendant  Brook  filed  an  answer 
and  cross-petition,  alleging  that  said  town 
of  Tonkawa  bad  been  laid  out  into  lots, 
blocks,  streets,  and  alleys,  and  that  a  map 
and  plat  had  been  filed  as  required  by  law, 
and  lots  sold  in  reference  to  and  reliance  on 
said  map  and  plat;  that  he  was  the  owner 
of  several  lots  in  the  block  adjoining  said  al- 
ley and  abutting  thereon;  that  said  lots 
were  purchased  by  blm  with  the  special  ref- 
erence to  said  alley,  and,  in  reliance  thereon, 
has  furnished  a  means  of  Ingress  to  and 
egress  from  said  lots  so  purchased;  that  the 
obstruction  across  said  alley  seriously  inter- 
feres with  the  proper  use  and  enjoyment  of 
his  said  lots,  and  greatly  depreciates  the 
value  thereof;  that  said  alley  had  never 
been  condemned,  and  that  no  proceedings 
have  ever  been  had  for  that  purpose,  and 
praying  for  an  injunction  against  the  plain- 
tiff enjoining  it  from  the  continuance  of  said 
driveway. 

To  the  answers  and  cross-petitions  of 
defendants  plaintiff  filed  replies  in  the 
nature  of  general  denials,  and  on  the  Issues 
as  thus  joined  the  cause  went  to  trial  In 
the  court  l>eIow.  The  plaintiff  proved  that 
the  ordinance  set  up  In  Its  petition  was  en- 
acted and  passed  as  alleged;  that  the  plain- 
tiff was  the  owner  of  the  lots  mentioned  in 
its  petition;  that  soon  after  the  eoactment 
of  said  ordinance  a  mill  and  elevator  was 
built  upon  the  lots,  ,and  a  dump  or  drive- 
way was  constructed  in  said  alley  to  afford 
ingress  and  egress  for  wagons  loaded  with 
wheat  to  and  from  said  elevator;  that  said 
driveway  was  from  three  to  five  feet  high; 
tliat  on  the  25tli  day  of  June,  1903,  the  de- 
fendants plowed  and  scraped  away  the 
driveway  constructed  In  said  alley,  and  ren- 
dered the  same  wholly  unfit  for  use.  After 
the  plaintiff  bad  offered  Its  evidence,  the 
defendants  demurred  thereto,  which  demur- 
rer was  by  the  court  sustained,  and  a  mo- 
tion for  a  new  trial  was  filed,  heard  by 
the  court,  and  overruled,  exceptions  duly 
saved  by*  plaintiff  In  error,  and  he  brings 
the  case  here  uimu  petition  In  error  and 
case-made  for  review. 

That  portion  of  the  alley  In  dispute  was 
never  claimed  or  used  by  the  railway  Com- 
pany as  a  right  of  way  or  for  other  pur- 
Tpoaee.  While  there  are  several  assignments 
of  error  presented  and  argued  by  plaintiff 
In  error,  the  record  presents  but  one  question 
necessary  for  our  consideration  to  a  final 
-disposition  of  this  case.  -If  the  ordinance 


In  question  wholly  vacated  that  portion  of 
the  alley  In  question,  then  the  plaintiff  is 
right  in  its  contention  and  the  Judgment  of 
the  district  court  should  be  reversed;  but 
if  the  ordinance  did  not  vacate  that  portion 
of  the  alley  but  merely  granted  to  the  rail- 
way company  a  right  of  way  over  the  alley, 
then  the  Judgment  of  the  district  court  is 
correct,  and  should  be  affirmed. 

Section  103,'5,  St.  1893,  provided  that  "if  It 
shall  be  necessary  in  the  location  of  any 
part  of  a  railroad  to  occupy  any  road,  street, 
alley,  or  public  way  or  ground  of  any  kind, 
or  any  part  thereof  It  shall  be  competent 
for  the  municipal  or  other  corporation  or  pub- 
lic oflleer  or  public  authorities  owning  or  hav- 
ing charge  thereof,  and  the  railroad  corpora- 
tion to  agree  upon  the  manner  and  upon  the 
terms  and  conditions  upon  which  the  same 
may  be  used  and  occupied."  It  seems  clear 
to  us  that  the  town  trustees  were  simply 
exercising  the  powers  and  authority  vested 
in  them  by  this  section  of  the  statutes,  for 
the  ordinance  In  express  and  unambiguous 
terms  so  provided.  It  Is  entitled:  "An 
ordinance  granting  a  right  of  way  to  the 
Blackwell  &  Southern  Railway  Company 
through  the  town  of  Tonka-wa,  Oklahoma 
Territory,  and  for  the  purpose  of  such  right 
of  way  vacating  certain  streets  and  alleys 
In  the  town  of  Tonkawa."  By  section  1, 
the  railway  company  Is  granted  the  right 
to  construct,  maintain,  and  operate  its 
railroad,  side  tracks,  and  switches  upon, 
over,  and  across  certain  streets  and  alleys 
and  by  section  2,  It  Is  provided:  "That  for 
the  purpose  aforesaid,  the  following  streets, 
avenues,  and  alleys  of  said  t^wn  of  Tonkawa 
be  and  same  are  vacated,  vis.,"  naming  tliem, 
including  the  portion  of  the  alley  in  ques- 
tion. By  the  express  terms  and  provisions 
of  the  ordinance  it  Is  clear  that  nothing 
more  was  Intended  or  ■  attempted  by  the 
town  than  to  grant  to  the  railway  company 
a  right  of  way  over  and  across  the  streets 
and  alleys  named,  and  the  right  to  the 
railway  company  to  use  and  occupy  the  same 
for  the  purposes  mentioned.  The  power  of 
towns  to  vacate  streets  and  alleys  is  ar- 
gued by  plaintiff  in  error,  and  our  atten- 
tion directed  to  the  statutes,  which  au- 
thorizes municipalities  through  their  proper 
officers  to  vacate  sti'eets  and  alleys,  but  as 
we  view  this  case  it  is  not  a  question  of 
power,  but  what  was  In  fact  done  or  at- 
tempted to  be  done  by  the  municipality.  As 
before  stated  we  think  it  clear  from  the 
terms  of  the  ordinance  that  the  trustees 
were  acting  under  the  statute  authorizing 
them  to  grant  to  the  railway  company  the 
right  to  use  and  occupy  the  streets  and 
alleys,  and  not  under  the  statutes  giving 
power  to  vacate  streets  and  alleys,  and  al- 
lowing the  land  to  revert  to  the  abutting 
lot  owners.  The  alley  in  question  never 
liavlug  been  vacated,  so  as  to  allow  the  land 
to  revert  to  the  abutting    lot    owners,    the 

plaintiff  failed  to  show  by  its  ^tHien>/^r 

Digitized  By' 


918 


83  PACIFIC  REPORTER. 


(OkL 


to  proTe  title  In  It;  therefore  the  petition 
did  not  state  or  the  evidence  prove  a  cause 
of  action  In  favor  of  plaintiff. 

It  is  argued  by  counsel  for  plaintiff  in 
error  in  bis  brief  that  the  defendants  are 
estopped;  no  estoppel  is  pleaded,  nor  was 
there  any  evidence  which  would  raise  or 
tend  to  raise  an  estoppel ;  that  the  first 
suggestion  of  estoppel  is  in  plaintiff's  brief; 
there  is  nowhere  in  the  pleadings  of  the 
plaintiff  any  suggestion  that  it  relies  upon 
an  estoppel.  An  estoppel  must  be  pleaded 
in  order  to  enable  a  party  to  avail  himself 
of  it  on  the  trial,  and  must  be  pleaded  with 
particularity  in  order  to  constitute  either 
a  cause  of  action  or  defense.  Nlckum  7. 
Burckhardt,  30  Or.  464,  47  Pac.  788,  48  Pac. 
474,  60  Am.  St  Rep.  822 ;  Bear  v.  Commis- 
sioners, 124  N.  C.  204,  32  a  E.  558,  70  Am. 
St.  Rep.  586;  Davis  v.  Davis,  26  Cal.  23, 
85  Am.  Dec.  157;  Dale  v.  Turner,  34  Mich. 
405;  Hammerslougb  v.  Cheatham,  84  Mo. 
21;  Dwelling  House  Ins.  Co.  v.  Johnson, 
47  Kan.  5,  27  Pac.  100;  Anderson  v. 
Hubble,  93  Ind.  570,  47  Am.  Rep.  394;  Inde- 
pendent School  Dist.  V.  Merchants  National 
Bank  aowa)  27  N.  W.  255;  Gray  v.  Pln- 
gry,  17  Vt.  410,  44  Am.  Dec.  345;  Warder 
et  al.  v.  Baldwin,  51  Wis.  450,  8  N.  W.  257. 
The  part  of  the  alley  in  question,  not  hav- 
ing been  vacated,  but  being  a  public  high- 
way, the  plaintiff  was  not  warranted  in 
constructing  Improvements  in,  or  in  any 
wise  obstructing  the  use  thereof  by  the 
public;  and  the  town,  through  Its  officers, 
had  the  right  to  remove  the  obstruction  com- 
plained of. 

The  Judgment  of  the  district  court  is  af- 
firmed, with  costs  to  plaintiff  in  error.  All 
the  Justices  concurring,  except  HAINER, 
J.,  who  tried  the  case  to  the  court  below, 
not  sitting. 


DEMING    INV.    CO.    t.    SHAWNEE   FIRE 

INS.  CO. 
(Supreme  Court  of  Oklahoma.    Sept.  6,  1905.) 

1,  Insurance  —  Application  —  Answebs  of 
Insured — Stipulations. 

In  an  application  for  fire  insurance,  made 
for  the  purpose  of  informing  the  Insurance 
company  of  the  facts  with  reference  to  the 
property  sought  to  be  insured  and  to  furnish  it 
Information  upon  which  it  is  to  act  in  accept- 
ing or  refusing  the  risk,  and  wherein  the  ap- 
plicant warrants  his  answers  to  be  true,  a 
stipulation  in  an  application  and  policy  that, 
if  any  of  the  statements  made  in  the  applica- 
tion by  the  applicant  are  untrue,  the  policy 
shall   be   void,  is  a  reasonable  stipulation. 

IKd.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  §  568.] 

2.  Same— Waiver. 

Where  a  waiver  of  the  stipulntions  and 
conditions  contained  in  a  policy  of  fire  insur- 
ance relied  upon  is  the  act  and  conduct  of  an 
agent  of  the  insurance  company,  it  must  be 
shown  that  the  agent  had  express  authority 
from  the  company  to  make  the  waiver,  or  that 
the  company  subsequently,  with  knowledge  of 
the  facts,  ratified  the  unauthorized  action  of 
the  agent. 


8.  Same— AuTHOBiTT  of  Aoent. 

An  agent  for  a  fire  insurance  companv, 
whose  powers  are  strictly  defined  and  limited 
by  the  express  terms  of  the  contract  of  insur- 
ance, cannot  act  so  as  to  bind  his  company  be- 
yond the  scope  of  bis  authority. 

4.  Evidence— Parol  to  Vary  Contract. 

A  contract  in  writing,  if  its  terms  are  free 
from  doubt  and  ambiguity,  must  be  permitted 
to  speak  for  itself,  and  cannot  by  the  courts, 
at  the  instance  of  one  of  the  parties,  be  altered 
or  contradicted  by  parol  evidence,  unless  in 
case  of  fraud  or  mutual  mistake  of  facts;  and 
this  principle  Is  applicable  to  contracts  of  in- 
surance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20. 
Cent.  Dig.  Evidence,  {  1818.] 

5.  Insurance— Application— Material  Rep- 
resentations. 

Where,  by  the  express  terms  of  the  applica- 
tion for  and  a  policy  of  fire  insurance,  the  ap- 
plication is  made  a  part  of  the  contract  of  in- 
surance, the  representations  contained  in  the 
application  made  by  the  applicant  are  war- 
ranted by  him,  and  that  the  policy  shall  be  void 
if  any  of  such  representations  are  not  true, 
the  question  of  the  materiality  of  such  repre- 
sentations becomes  unimportant ;  for  under 
such  stipulations,  in  a  suit  to  recover  loss  oc- 
casioned by  the  destruction  by  fire  of  the  prop- 
erty insured,  the  insurance  company  is  relieved 
from  showing,  and  the  insured  is  estopped  from 
denying,  that  they  were  material  to  the  con- 
tract. 

6.  Estoppei^Pleadino. 

All  acts,  representations,  and  conduct 
relied  on  as  an  estoppel  should  be  specially 
pleaded  before  evidence  to  establish  the  same 
can  be  received. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Estoppel,  {  300.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cleveland  Coun- 
ty; before  Justice  C.  F.  Irwin. 

Action  by  the  Deming  Investment  Com- 
pany against  the  Shawnee  Fire  Insurance 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Snyder  &  Clark  and  A.  Miller  Hammett, 
for  plaintiff  In  error.  Shartel,  Keaton  ft 
Wells,  for  defendant  In  error. 

BEAUOHAMP,  J.  This  action  was  com- 
menced by  plaintiff  in  error  against  defend- 
ant In  error  In  the  district  court  of  Cleve- 
land county  to  recover  upon  a  Are  insurance 
policy,  Issued  by  the  defendant  in  error  to 
the  plaintiff  In  error,  covering  the  dwelltog 
house  situated  upon  a  farm  in  Cleveland 
county,  which  was  totally  destroyed  by  fire. 
Trial  was  had  In  that  court,  resulting  in  a 
judgment  for  the  defendant  In  error  for  costs. 
A  motion  for  a  new  trial  was  beard  and  over- 
ruled by  the  court.  Exceptions  saved,  and 
plaintiff  in  error  brings  the  case  hete  by  peti- 
tion In  error  and  case-made  for  review. 

At  the  trial  of  the  case  the  parties  stipu- 
lated relative  to  certain  facts,  which  stipula- 
tion Is  as  follows :  "It  is  hereby  stipulated 
and  agreed  by  and  between  the  plaintiff  and 
defendant  that  at  the  time  of  the  making  of 
the  application  In  writing  for  the  insurance 
Involved  to  this  action,  and  at  the  time  of 
the  writing  of  the  policy,  that  the  Deming 
Investment  Company,  plaintiff  hereto  bad 
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been  the  defendant  in  an  action  commenced 
by  Lulu  Davidson,  as  tlie  next  friend  of  the 
minor  heirs  of  John  Davidson,  deceased, 
involving  the  land  upon  which  the  buildings 
insured  by  the  policy  involved  in  this  case 
Is  situated,  in  Cleveland  county,  Okl.;  that 
in  said  action  the  Deming  Investment  Com- 
pany as  one  of  the  defendants,  filed  its  answer 
by  way  of  cross-petition  for  the  foreclosure 
of  a  second  real  estate  mortgage,  upon  said 
premises,  executed  by  John  D.  Davidson 
and  Lulu  Davidson,  husband  and  wife,  in 
which  said  case  Jane  Lyons  was  one  of 
the  defendants  and  by  answer  discloses 
that  she  was  the  owner  of  a  mortgage  on 
said  real  estate  described  in  said  policy 
of  insurance,  by  an  assignment  from  the 
Deming  Investment  Company,  plalntifT  here- 
in, for  the  sum  of  $1,000;  titat  In  said  action 
the  Owning  Investment  Company  recovered 
a  Judgment  for  the  amount  claimed  by  way 
of  foreclosure  of  said  second  mortgage, 
and  that,  said  Judgment  was  subject  to  a 
first  mortgage  of  which  Jane  Lyons  was 
the  owner,  and  assigned  from  the  Dem- 
ing Investment  Company;  that  thereafter 
execution  was  issued  on  the  said  Judgment, 
the  property  was  advertised  by  the  sheriff 
of  Cleveland  county,  and  sold  subject  to  the 
mortgage  of  Jane  Lyons,  the  Deming  Invest- 
ment Company  becoming  the  purchaser  at 
said  sale,  and  that  thereafter  on  motion  of 
the  purchaser  the  Deming  Investment  Com- 
pany, the  sale  was  confirmed  in  the  Deming 
Investment  Company,  and  approved  by  the 
district  court  of  Cleveland  county;  that 
thereafter  an  appeal  w^as  prosecuted  in  said 
cause  to  the  Supreme  Court  of  the  territory 
of  Oklahoma,  which  said  appeal  was  pending 
in  the  Supreme  COurt  of  the  territory  of 
Oklahoma  at  the  time  the  Insurance  was  ap- 
plied for  In  this  action,  to  wit,  the  22d 
day  of  November,  1901,  and  at  the  time  said 
policy  involved  In  this  action  was  Issued, 
on,  to  wit,  the  same  date;  tliat  thereafter 
the  Supreme  Court  of  the  territory  of  Okla- 
homa by  a  proper  mandate  dismissed  the 
said  appeal  prosecuted  by  the  said  heirs  of 
John  Davidson,  for  the  reason  that  the  case- 
made  was  not  made  and  served  within  the 
time  allowed  by  the  court,  and  as  prescribed 
by  law  therefor,  affirming  the  Judgment  of 
the  confirmation  of  the  district  court  ap- 
pealed from,  which  said  mandate  was  spread 
upon  the  records  of  the  district  court  of 
Cleveland  county  after  the  policy  of  insur- 
ance was  Issued  the  plaintiff  herein,  and 
thereafter  the  district  court  of  Cleveland 
county  directed  the  then  sheriff,  by  proper 
order,  to  make  and  execute  to  the  Deming 
Investment  Company  a  deed  for  said  premi- 
ses, said  order  being  made  on  the  2d  day  of 
December,  1901,  as  shown  in  Journal  6,  pp. 
541,  542,  which  order  is  here  referred  to, 
and  the  redtals  therein  are  agreed  to,  and 
which  order  is  as  follows,  to  wit:"  [Here  fol« 
lows  the  order  of  the  district  court  of  De- 


'  cember  2,  1901,  directing  the  Sheriff  to  exe- 
cute a  deed  to  defendant  in  error.] 

November  26,  1901,  the  plaintiff  in  error 
entered  into  a  written  contract  with  Samuel 
F.  Sewell,  in  consideration  of  the  sum  of 
$3,800,  to  sell  and  convey  to  him  the  land 
upon  which  the  house  covered  by  the  Insur- 
ance policy  was  situated,  which  contract  re- 
cited the  court  proceedings  mentioned  in  the 
stipulation  hereinbefore  set  out,  and  provides 
that  as  soon  as  a  proper  judgment  could  be 
obtained  in  the  district  court  In  conformity 
to  the  mandate  of  the  Supreme  Court  that 
would  enable  the  plaintiff  in  error  to  procure 
a  sheriff's  deed  to  the  land,  and  the  court 
should  hold  that  another  suit  then  pending 
did  not  create  a  cloud  upon  Its  title,  the 
plaintiff  in  error  would  Immediately  there- 
after make  and  execute  a  warranty  deed  to 
Sewell  upon  payment  to  it  within  20  days 
thereafter  of  $3,800,  less  $250  paid;  the  re- 
ceipt of  which  is  acknowledged.  And  it  is 
further  provided  that  if  the  plaintiff  In  error 
did  not  acquire  and  furnish  to  Sewell  a  good 
title  to  the  land  on  or  before  February  1, 
1902,  it  would  upon  demand,  return  to  Sewell 
the  $250,  with  Interest  thereon  at  the  rate 
of  6  per  cent,  per  annum.  The  house  was 
totally  destroyed  by  fire  on  the  evening  of 
December  4,  or  morning  of  December  5,  1901. 
The  deed  was  executed  by  the  sheriff  to 
plaintiff  in  error  December  7  or  8,  1901,  after 
the  fire.  A  deed  to  Sewell  was  executed  by 
plaintiff  in  error  t)efore  the  fire,  but  not  de- 
livered until  December  30th,  after  the  fire, 
at  which  time  Sewell  made  a  further  cash 
payment,  and  exectited  a  mortgage  for  de- 
ferred payments. 

The  petition  in  error  contains  five  assign- 
ments of  error  under  which  the  questions  in- 
volved herein  and  argued  by  counsel  in  their 
briefs  are  as  to  whether  the  insurance  pol- 
icy was  invalidated: 

First  By  reason  of  certain  misstatements 
In  the  written  application,  signed  by  the  In- 
sured. The  Insurance  policy  Involved  was 
written  by  A.  Klnkaid,  who  was  at  the  time 
local  agent  for  defendant  at  Norman,  with 
power  to  solicit  Insurance  and  to  receive  ap- 
plications therefor,  and  with  power  to  write 
and  countersign  policies  of  insurance  as  such 
agent,  subject  to  the  approval  of  the  defend- 
ant. That  before  writing  the  policy  he  was 
requested  to  get  insurance  on  the  building  by 
Mr.  Rule  of  Oklahoma  City,  agent  for  plain- 
tiff. Kinkald  was  at  the  time  of  writing  the 
jpollcy  acquainted  with  the  property  to  be  In- 
sured, and  familiar  with  all  the  conditions 
of  the  title  of  the  plaintiff  In  the  land ;  that 
at  the  time  he  wrote  and  signed  the  iwllcy 
he  prepared  and  wrote  an  application  on  the 
form  used  by  defendant,  from  his  personal 
knowledge  of  the  facts  with  reference  to  the 
property,  and  forwarded  by  mall  to  Mr.  Rule 
at  Oklahoma  City,  to  be  signed  by  him  as 
agent  for  plaintiff  If  found  correct,  which, 
when  received,  was  signed  by  Mr.  Rule,  and 
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returned  to  Mr.  Kinkatd.  Contained  In  the 
application  is  the  following: 

"(18)  Is  the  title  in  your  own  name?  If 
other  than  fee  simple  title,  what  kind  of  a 
title  have  you?  Explain  fully.  A.  Property 
was  sold  under  foreclosure.  Court  has  or- 
dered sheriff  to  make  deed  to  this  Company. 
Plaintiff  made  appeal  to  Supreme  Court 
which  causes  delay  In  issuing  deed. 

"(20)  Is  it  encumbered  in  any  way?  If 
so  bow  much  and  when  due?  A.  The  entire 
incumbrance  is  None.    No. 

"It  is  understood  by  the  applicant  that  the 
company  will  not  be  bound  by  any  represen- 
tation of  the  applicant,  or  promises  of  the 
agent  not  contained  herein,  and  any  subse- 
quent incumbrance,  insurance,  change  of 
ownership,  occupancy,  or  premises  becoming 
vacant  without  consent  of  the  company, 
will  render  the  policy  void.  Having  read 
the  foregoing  application  and  fully  under- 
standing Its  contents,  I  warrant  it  to  contain 
a  full  and  true  description  and  statement  of 
the  condition,  situation,  value,  occupancy, 
and  title  of  the  property  hereby  proposed  to 
be  insured,  and  I  warrant  the  answer  to  each 
of  the  foregoing  questions  to  be  true;  and 
I  agree  that  this  insurance  shall  not  be 
binding  on  said  company  until  approved  by 
its  secretary." 

That  the  application  misstated  the  facts  Is 
not  disputed,  but  it  la  argued  by  plaintiff  that 
in  view  of  the  facts  that  the  agent  of  the  de- 
fendant, who  wrote  the  policy,  wrote  the  ap- 
plication, and  was  at  the  time  informed  as 
to  the  true  condition  of  the  title  of  plaintiff, 
that  the  defendant  cannot  now  be  heard  to 
deny  the  validity  of  the  policy  for  reason  of 
such  misstatements;  Mr.  Kinkaid  testified 
that  he  knew  of  the  Liyon  mortgage  and  the 
«-onditlon  of  plaintiff's  title  at  the  time  that 
he  wrote  the  policy  and  application.  It  is 
not  shown  or  claimed  that  the  knowledge  of 
Kinkaid  was  ever  communicated  to  the  de- 
fendant, or  that  it  had  any  actual  knowl- 
edge of  the  condition  of  plaintiff's  title  be- 
fore the  building  was  destroyed  by  fire, 
other  than  that  contained  in  the  application. 
The  policy  contains  the  following  provision: 
"If  an  application,  survey,  plan,  or  descrip- 
tion of  property  is  taken,  It  shall  be  a  part 
of  this  contract  and  warranty  by  the  in- 
sured." And  it  further  provides:  "This  en- 
tire policy  shall  be  void  if  the  insured  has 
concealed  or  misrepresented,  in  writing  or 
otherwise,  any  material  fact  or  circumstance 
concerning  this  insurance  or  the  subject 
thereof;  or  if  the  Interest  of  the  Insured  in 
the  property  be  not  truly  stated  herein." 
Under  the  express  provisions  and  conditions 
of  the  application  and  policy,  the  application 
Is  made  a  part  of  the  contract  of  Insurance, 
and  the  defendant  warrantetl  its  answers 
to  the  questions  in  the  application  to  be  true, 
and  it  cannot  now  be  permitted  to  say  that 
it  was  Ignorant  of  its  contents.  In  the  absence 
of  fraud  or  mistake,  so  that  unless  the  con- 
duct and  knowledge  of  defendant's  agent  as 
to  the  condition  of  the  title  of  the  plaintiff 


wonld  be  held  to  be  a  waiver  of  the  stlpa- 
lated  warranty,  then  the  contract  of  insur- 
ance is  invalidated,  and  the  plaintiff  cannot 
recover,  for  it  will  not  be  disputed  that  a 
misrepresentation  by  an  applicant  for  a  pol- 
icy of  fire  insurance,  in  his  application  as  to 
his  title  to  the  t)roperty  Insured,  avoids  the 
contract  of  insurance  as  to  the  property  cov- 
ered by  the  policy. 

The  case  of  American  Insurance  Co.  t.  Gil- 
bert, 27  Mich.  429,  was  a  case  in  wbicb 
there  was  a  misrepresentation  In  the  ap- 
plication as  to  the  value  of  the  property 
insured.  When  the  insurance  was  applied 
for  the  agent  of  the  insurance  company 
personally  injected  the  property  and  knew 
its  true  value  but  wrote  into  the  appli- 
cation, which  was  signed  by  the  applicant, 
the  valuation  in  excess  of  the  true  Talue, 
and  which  was  known  by  the  applicant  not 
to  be  a  true  statement  of  Its  value.  We 
quote  from  the  syllabus:  "An  applicant  for 
insurance  cannot  escape  resjionslbllity  for 
the  statement  of  facts  which  he  inserts  him- 
self in  the  application,  or  permits  an  agent 
of  the  Insurer  to  insert  as  his,  uimn  which  be 
is  just  as  well  Informed  as  the  agent  himself, 
such  as  the  condition,  sitnatlon,  and  value 
of  his  own  property  to  be  insured,  by  showing 
that  he  was  induced  by  such  agent,  know- 
ingly and  against  his  own  Judgmoit,  to  state 
them  falsely." 

The  case  of  New  York  Life  Insurance  Com- 
pany V.  Fletcher,  117  U.  8.  519,  6  Sup.  Ct 
837,  29  L.  Ed.  934,  was  a  case  wherein  a  per- 
son applied  In  St.  Louts  to  an  agent  of  a  New 
Tork  insurance  company  for  insurance  on 
his  life.  The  agent,  under  general  instruc- 
tions, questioned  him  on  subjects  material 
to  the  risk.  He  made  answers  which.  If  cor- 
rectly written  down  and  transmitted  to  the 
company,  would  have  probably  caused  it  to 
decline  the  risk.  The  agent  without  the 
knowledge  of  the  applicant,  wrote  down  false 
answers,  concealing  the  truth,  which  were 
signed  by  the  applicant  without  reading  and 
by  the  agent  transmitted  to  the  company,  and 
the  company  thereupon  assumed  the  risk. 
It  was  conditioned  in  the  policy  that  the 
answers  were  part  of  it,  and  that  no  state- 
ment to  the  agent  not  thus  transmitted 
should  be  binding  on  his  principal.  Held, 
that  the  policy  was  void.  The  opinion  of  the 
court  was  delivered  by  Mr.  Justice  Field, 
and  we  quote  from  a  portion  of  the  opinion: 
"It  is  conceded  that  the  statements  and  rep- 
resentation contained  in  the  answers,  as 
written,  of  the  assured  to  the  questions  pro- 
pounded to  him  in  his  application,  respecting 
his  past  and  present  health,  were  material  to 
the  risk  to  be  assumed  by  the  company,  and 
that  the  insurance  was  made  upon  the  faith 
of  them,  and  upon  his  agreement  accompany- 
ing them  that  if  they  were  false  in  any  re- 
spect the  policy  to  be  Issued  upon  them 
should  be  void.  It  is  sought  to  meet  and 
overcome  the  force  of  this  conceded  fact  by 
proof  that  he  never  made  the  stntementa 
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and  representations  to  which  his  name  is 
signed;  that  be  truthfully  answered  those 
questions;  that  false  answers  written  by  an 
agent  of  the  company  were  Inserted  In  place 
of  those  actually  glTen,  and  were  forwarded 
with  the  application  to  the  home  office;  and 
It  Is  contended  that,  such  proof  being  made, 
the  plaintiff  is  not  estopped  from  recovery. 
But  on  the  assumption  that  the  fact  as  to  the 
answers  was  as  stated,  and  that  no  further 
obligation  rested  upon  the  assured  In  con- 
nection with  the  policy,  It  is  not  easy  to  per- 
ceive how  the  company  can  be  precluded 
from  setting  up  their  falsity,  or  how  any 
rights  upon  the  policy  ever  accrued  to  him. 
It  is,  of  course,  not  necessary  to  argue  that 
the  agent  had  no  authority  from  the  compauy 
to  falsify  the  answers,  or  that  the  asgured 
could  acquire  no  right  by  virtue  of  bis  falsi- 
fied answers.  Both  he  and  the  company 
were  deceived  by  the  fraudulent  conduct  of 
the  agent  The  assured  was  placed  in  the 
position  of  mailing  false  representations  in 
order  to  secure  a  valuable  contract,  which, 
upon  a  truthful  report  of  his  condition, 
could  not  have  been  obtained.  By  them  the 
company  was  imposed  upon,  and  induced  to 
enter  Into  the  contract.  In  such  a  case, 
assuming  that  both  parties  acted  in  good 
faith.  Justice  would  require  that  the  contract 
be  canceled  and  the  premiums  returned.  As 
the  present  action  is  not  for  such  eancpllation, 
the  only  recovery  which  the  plaintiff  could 
properly  have  upon  the  facts  he  as.sert8,  tak- 
en in  connection  with  the  limitation  upon  the 
powers  of  the  agent  is  for  the  amount  of  the 
premiums  paid,  and  to  that  only  would  be  en- 
titled to  by  virtue  of  the  statutes  of  the 
state  of  Missouri.  But  the  case  presented  by 
the  record  is  by  no  means  as  favorable  to 
him  as  we  have  assumed.  It  was  bis 
duty  to  read  the  application  be  signed.  He 
knew  that  upon  It  the  policy  would  be  is- 
sued, if  issued  at  all.  It  would  Introduce 
great  uncertainty  in  all  business  transactions 
If  the  jMirty  malclng  written  proixwnls  for  a 
contract  with  representations  to  induce  Its 
execution,  should  be  allowed  to  show  after  it 
bad  been  obtained,  that  he  did  not  know  the 
contents  of  his  proposal  and  to  enforce  It, 
notwithstanding  their  falsity  as  to  matters 
essential  to  its  obligation  and  validity.  C(m- 
tracts  could  not  be  made,  or  business  fairly 
conducted,  if  such  a  rule  should  prevail ;  and 
there  is  no  rea.son  why  it  should  be  applied 
merely  to  contracts  of  insurance.  There  is 
nothing  In  their  nature  which  distinguishes 
them  In  this  particular  from  others.  But 
here  the  right  is  asserted  to  prove,  not  only 
that  the  assured  did  not  make  the  statements 
contained  In  bis  answers,  but  that  he  never 
read  the  application,  and  to  recover  upon  a 
contract  obtained  by  representations  admitted 
to  be  false.  Just  as  though  they  were  true. 
If  he  had  read  even  the  t>rinte<l  lines  of  his 
application,  be  would  have  seen  that  it  stipu- 
lated that  the  riglit  of  the  company  could  in 
no  resi)ect  be  affecte<l  by  his  verbal  state- 
ments, or  by  those  of  its  agents,  unless  the 


same  were  reduced  to  writing  and  forwarded 
with  his  application  to  the  home  office.  The 
company,  like  any  other  principal,  could 
limit  the  authority  of  Its  agents,  and  thus 
bind  all  parties  dealing  with  them  with 
knowledge  of  the  limitation.  It  must  be  pre- 
sumed that  be  read  the  application,  and  was 
cognizant  of  the  limitations  therein  expressed. 
In  Globe  Insurance  Co.  v.  Wolff,  95  U.  8. 
327,  24  L.  Ed.  387,  the  policy  declared  that 
the  agents  of  the  company  were  not  author- 
ized to  waive  forfeitures,  and  this  court 
held  that  effect  must  be  given  to  the  provi- 
sion except  BO  far  as  the  subsequent  acts  of 
the  company  permitted  It  to  be  disregarded. 
In  Insurance  Co.  v.  Norton,  96  U.  S.  240,  24 
L.  Ed.  689,  the  policy  contained  an  express 
declaration  that  the  agents  of  the  company 
were  not  authorized  to  make,  alter,  or  ab- 
rogate contracts  or  waive  forfeitures,  and 
this  court  held,  that  the  company  could  have 
insisted  upon  those  terms  had  It  so  chosen. 
•  *  •  The  present  case  is  very  different 
from  Insurance  Co.  v.  Wilkinson.  13  Wall. 
222,  20  L.  Ed.  617,  and  from  Insurance  Co. 
V.  Mahone,  21  Wall.  152.  22  L.  Ed.  593.  In 
neither  of  these  cases  was  any  limitation  up- 
on the  power  of  the  agent  brought  to  the 
notice  of  the  assured.  Reference  was  made 
to  the  interested  and  officious  zeal  of  in- 
surance agents  to  procure  contracts,  and  to 
the  fact  that  the  parties  who  were  induced 
to  take  out  policies  rarely  knew  anything 
concerning  the  company  or  its  officers,  but 
relied  upon  the  agent  who  had  persuaded 
them  to  effect  the  Insurance,  'as  the  full  and 
complete  representative  of  the  company  in 
all  that  Is  snid  or  done  In  making  the  con- 
tract*; and  the  court  held  that  the  powers 
of  the  agent  are  prima  facie  co-extenslve  with 
the  business  Intrusted  to  his  care,  and  would 
not  be  narrowed  down  by  limitations  not 
communicated  to  the  person  with  whom  he 
dealt.  Where  such  agents,  not  limited  In 
their  authority,  undertake  to  prepare  appli- 
cations and  take  down  answers,  they  will 
be  deemed  as  acting  for  the  companies.  In 
such  cases  It  may  be  well  that  the  description 
of  the  risk,  though  nominally  proceeding  from 
the  assured,  should  be  regarded  as  the  act 
of  the  company.  Nothing  In  these  views  has 
any  hearing  upon  the  present  case.  Here 
the  power  of  the  agent  was  limited,  and  no- 
tice of  such  limitation  given  by  being  em- 
bodied in  the  api)llcatlon,  which  the  assured 
was  required  to  make  and  sign,  and  which, 
as  we  have  stated,  he  must  be  presumed  to 
have  read.  He  is  therefore  bound  by  its 
statements." 

In  the  case  of  tlie  Northern  Assurance 
Company  v.  Grand  View  Building  Associa- 
tion, 183  U.  S.  308,  22  Sup.  Ot  133,  40  L.  Ed. 
213,  Mr.  Justice  Shlras  delivered  the  opin- 
ion of  the  court,  and,  after  citing  from  a  num- 
ber of  New  York  cases,  uses  the  following  lan- 
guage: "It  Is  doubtless  true  that  In  several 
later  cases  the  New  York  Court  of  Appeals 

seems  to  have  departed  front  the  vurincllrfes 

uigi  ize    Dy  ^ 


922 


83  PACIFIC  BBPORTEB. 


(OkL 


of  the  previous  cases,  and  to  have  beld  tbat 
the  restrictions  Inserted  In  the  contract  upon 
the  power  of  an  agent  to  ■waive  any  con- 
dition, unless  done  in  a  particular  manner, 
cannot  be  deemed  to  apply  to  those  con- 
ditions which  relate  to  the  inception  of  the 
contract  when  It  appears  that  the  agent  de- 
delivered  it  and  received  the  premiums 
with  full  knowledge  of  the  actual  gltiiati'ni. 
To  take  the  benefit  of  a  contract  with  full 
knowledge  of  all  the  facts,  and  attempt  after- 
wards to  defeat  It,  when  called  upon  to  per- 
form by  asserting  conditions  relating  to  those 
facts,  would  be  to  claim  that  no  contract 
was  made,  and  thus  operate  as  a  fraud  upon 
the  other  parties.  Robbins  v.  Springfield 
Fire  Ins.  Co.,  149  N.  T.  484,  44  N.  E.  159; 
Wood  V.  American  Fire  Ins.  Co.,  149  N.  Y. 
382,  44  N.  EX  80,  52  Am.  St  Rep.  733.  But 
see  Eohrbach  v,  Oermanla  Fire  Ins.  Co.,  62 
N.  Y.  63,  20  Am.  Rep.  451,  and  Owens  v. 
Holland  Ins.  Co.,  56  N.  Y.  565,  which  are  ir- 
reconcilable. The  fallacy  of  this  view  is  dis- 
closed In  the  phrases  we  have  italicized.  It 
was  thereby  assumed  that  the  agent  had  full 
knowledge  of  all  the  facts,  that  such  knowl- 
edge must  be  deemed  to  have  been  disclosed 
by  the  agent  to  his  principal,  and  that,  con- 
sequently, It  would  operate  as  a  fraud  upon 
the  assured  to  plead  a  breach  of  the  con- 
ditions. This  mode  of  reasoning  overlooks 
both  the  general  principle  tbat  a  written  con- 
tract cannot  be  varied  or  defeated  by  parol 
evidence,  and  the  express  provision  that  no 
waiver  shall  be  made  by  the  agent  except  In 
writing  on  the  policy.  As  we  shall  hereafter 
show  when  we  come  to  consider  the  meaning 
and  legal  purport  of  the  contract  In  suit,  such 
express  provision  was  intended  to  protect 
both  parties  from  the  dangers  Involved  In 
disregarding  the  rule  of  evidence.  The  mis- 
chief Is  the  same  whether  the  condition 
turned  upon  facts  existing  at  and  before  the 
time  when  the  contract  was  made,  or  upon 
facts  subsequently  taking  place." 

There  is  no  evidence  in  the  record  to  show 
that  Klnkald,  the  local  agent,  either  before 
or  after  he  had  delivered  the  policy  and  re- 
ceived the  premium,  communicated  with  the 
Insurance  company  the  true  condition  of  the 
title  of  the  plaintiff  to  the  property  insured, 
or  that  he  at  any  time  Informed  the  com- 
pany that  the  property  insured  was  incum- 
bered by  mortgage  In  the  sum  of  $1,000,  or 
any  other  sum,  or  that  the  company,  previous 
to  the  destruction  of  the  property  by  fire, 
had  any  knowledge  whatever  of  such  Incum- 
brance. The  purpose  of  the  application  was 
to  inform  the  Insurance  company  of  the  facts 
with  reference  to  the  property  sought  to  be 
Insured,  and  to  furnish  It  Information  upon 
which  It  was  to  act  In  accepting  or  refusing 
the  risk;  and  the  stipulation  In  the  applica- 
tion and  policy,  that  If  any  of  the  statements 
made  In  the  application  were  untrue,  the 
policy  should  be  void,  was  a  reasonable  stip- 
ulation, and  If  the  plaintiff  had  referred  to 
the  policy  Issued  and  delivered  to  it.  It  would 


have  found  by  the  provisions  thereof  that  the 
same  was  void  if  it  concealed  or  misrepre- 
sented any  fact  or  circumstance  concerning 
the  Insurance  or  subject  thereof,  or  if  it  had 
not  stated  truly  Its  Interest  in  the  property 
insured,  and  that  the  policy  was  made  and 
accepted  subject  to  the  stipulations  and  con- 
ditions therein  contained,  and  tbat  no  agent 
or  officer  of  the  Insurance  company  had 
power  or  should  be  deemed  to  have  waived 
any  of  the  provisions  or  conditions  of  the 
policy,  imless  such  waiver  should  be  in  writ- 
ing and  attached  to  the  policy.  The  appli- 
cation after  being  filled  out  by  the  agent  of 
the  Insurance  company  was  forwarded  to  the 
agent  of  the  plaintiff  to  be  signed  as  such 
agent,  if  found  correct.  The  mere  fact  that 
the  answers  to  the  questions  contained  in  the 
application  were  written  out  by  the  agent 
of  the  Insurance  company  did  not  relieve 
plaintiff's  agent  from  the  duty  or  necessity 
of  examining  the  same,  and  to  seeing  to  it 
that  the  statements  in  the  application  were 
true.  In  the  case  of  Liverpool  &  L.  &  G. 
Ins.  Co.  V.  Richardson  Lumber  Co.,  11  Okl. 
583,  69  Pac.  938,  the  rule  is  stated:  "Where 
the  waiver  relied  upon  is  the  act  of  an  agent 
of  the  Insurance  company,  it  must  be  shown 
that  the  agent  bad  express  authority  from 
the  company  to  make  the  waiver,  or  tliat 
the  company  subsequently,  with  knowledge 
of  the  facts,  ratified  the  unauthorized  action 
of  the  agent" 

There  Is  no  evidence  to  show,  nor  is  it 
claimed  by  the  plaintiff,  that  defendant  had 
any  knowledge  of  the  Jane  Lyons  mortgage, 
or  that  the  statement  in  the  application  for 
Insurance,  that  the  property  was  not  incum- 
bered, was  false.  Klnkald  was  an  agent, 
with  powers  strictly  defined  and  limited  by 
the  express  terms  of  the  contract  of  insur- 
ance, and  could  not  act  so  as  to  bind  the 
defendant  beyond  the  scope  of  his  authority. 
The  question  here  presented  is  not  as  to 
whether  the  Insurance  company  by  either  Its 
officers  or  agents  could  waive  the  conditions 
and  stipulations  in  its  policy,  but  Is  a  ques- 
tion as  to  the  competency  of  the  evidence  to 
prove  such  waiver.  The  contract  of  insur- 
ance Is  fully  set  forth  in  the  policy,  and  it  is 
expressly  provided  by  Its  terms  that  no 
waiver  or  stipulation  shall  be  considered  ex- 
cept the  same  be  in  writing,  and  attached 
thereto,  and  that  no  representation  of  any 
agent  shall  be  binding  unless  set  forth  in 
writing.  As  we  understand,  it  is  not  pre- 
tended that  by  any  language  or  declaration 
of  Klnkald,  the  agent  at  the  time  the  policy 
was  delivered  and  the  premiums  paid,  claim- 
ed to  have  power  to  waive  any  provisions  or 
conditions  of  the  policy.  The  contract  was 
in  writing,  and  in  clear  and  unambiguous 
terms  provided  that  the  answers  of  the  plain- 
tiff contained  in  its  application  were  warrant- 
ed to  be  true,  and  that  the  entire  policy 
should  be  void,  if  the  iutei-est  of  the  insured 
in  the  property  were  not  truly  stated,  and 
tbat  no  officer,  agent,  or  other  representative 
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of  the  company,  had  power  to  waive  the  pro- 
TlBlons  and  conditions  of  the  policy,  except 
In  writing,  and  attached  to  the  policy;  so 
that  to  hold  that  the  conditions  and  stipula- 
tions In  the  policy  had  been  waived  by  the 
knowledge  and  conduct  of  Its  agent  would 
be  to  violate  the  well-settled  principles  de- 
clared by  the  former  decision  of  this  court 
In  the  case  of  Liverpool  &  L.  &  6.  Ins.  Co. 
v.  Richardson  Lumber  Co.,  supra,  wherein  It 
18  held:  "A  contract  In  writing  if  its  terms 
are  free  from  doubt  and  ambiguity,  must  be 
permitted  to  speak  for  Itself,  and  cannot  by 
the  courts,  at  the  Instance  of  one  of  the  par- 
ties, be  altered  or  contradicted  by  parol  evi- 
dence, unless  in  case  of  fraud  or  mutual 
mistake  of  facts,  and  this  principle  is  appli- 
cable to  contracts  of  insurance." 

But  It  is  insisted  by  counsel  for  plaintiff  in 
error  that  the  statements  In  the  application 
for  Instnrance  In  this  case  are  not  warranties, 
but  only  misrepresentations  of  facts  which 
did  not  affect  the  Insurance  company  In  Its 
action;  and  that  the  written  application  Is 
not  made  a  part  of  the  policy,  or  referred 
to  therein.  By  the  express  terms  of  the 
policy  the  application  Is  made  a  part  of  the 
contract  of  Insurance,  and  by  the  terms  of 
both  the  application  and  policy  the  state- 
ments contained  in  the  application  are  stipu- 
lated warranties.  The  parties  had  a  right  to 
make  their  own  contract  upon  terms  and  con- 
ditions In  this  respect  as  they  saw  fit,  and,  if 
the  plaintiff  chose  to  make  his  representations 
warranties,  the  question  of  their  materiality 
becomes  unimportant;  for  under  such  stipula- 
tion the  defendant  was  relieved  from  show- 
ing, and  the  plaintiff  was  estopped  from  deny- 
ing, that  they  wiftre  material  to  the  contract, 
and  we  are '  not  permitted  to  say  that  the 
defendant  did  not  deem  them  material  to  the 
risk,  or  that  It  would  have  made  the  contract 
upon  other  terms  than  It  did.  The  secretary 
of  the  Insurance  company  testified  that  the 
matter  of  Incumbrance  was  material;  and, 
had  the  company  have  had  any  knowledge  of 
the  Incumbrance,  it  would  not  have  Issued 
the  policy.  And  it  may  be  that  from  experi- 
ence he  may  be  satisfied  that  the  matter  of 
incumbrance  upon  property  sought  to  be  in- 
sured Is  material  to  the  risk,  and,  while  this 
materiality  he  may  not  be  able  to  prove  to  the 
satisfaction  of  the  court  or  Jury,  he  has  a  right 
to  refuse  to  Insure  property  Incumbered,  and 
to  Insist  that  the  statements  of  the  applicant  In 
his  application  as  to  such  matters  shall  be  a 
warranty  by  the  insured  to  be  true;  and  when,  as 
In  this  eai^e  so  made.  It  was  an  agreement  on 
the  part  of  the  plaintiff  not  only  to  warrant 
the  truth  of  such  matters,  but  that  they  are 
material  to  the  contract,  and  that  If  false, 
the  contract  shall  be  void,  therefore  all 
the  statements,  representations  contained  in 
the  application,  must  be  treated  as  war- 
ranties, and  must  be  true  to  authorize  a 
recovery  upon  the  policy.  American  Ins.  Co. 
V.  Gilbert,  Supra;  Phoenix  Life  Ins.  Co.  v. 
Raddin,  120  V.  B.  183-180,  7  Sup.  Ct  500,  30 


L.  Ed.  644;  Northern  Ins.  Go.  ▼.  Grand  View 
Building  Ass'n,  supra. 

Again  the  pleadings  in  this  case  contain  not 
a  word  In  reference  to  the  knowledge,  acts 
or  conduct  of  Klnkald,  wtilch  it  is  contended 
estops  the  defendant  from  denying  the  valid- 
ity of  this  policy.  The  petition  simply  de- 
clares upon  the  policy  of  insurance,  the  loss 
by  fire,  and  the  refusal  of  payment.  The 
answer  of  the  defendant  alleges  that  a 
material  condition  of  the  contract  had  been 
broken;  that  the  policy  of  insurance  was  is- 
sued by  the  defendant  in  the  belief,  and  upon 
the  plaintiff's  special  warranty  that  the 
answers  to  all  of  said  questions  were  true; 
that  at  the  time  that  the  application  was 
issued  and  the  policy  written,  the  answers 
were  false,  and  that  the  rights  of  tlie  as- 
sured under  the  policy  had  been  forfeited. 
The  plaintiff  replied  by  a  goieral  and  apedal 
denial  of  the  matters  contained  in  the  answer, 
and  alleged  that  the  loss  set  out  in  plalntlfTs 
petition  is  a  total  loss,  and  that,  under  the 
laws  of  tile  territory,  defendant  was  required 
to  pay  plaintiff  by  reason  of  said  policy  and 
said  loss,  the  face  of  the  policy.  Under  onr 
Code,  the  facts  relied  upon  aa  a  ground  of 
action  or  of  defense  must  be  clearly  and 
concisely  stated,  and  a  definite  issue  jHresent- 
ed,  so  that  the  opposite  party  may  be  fairly 
notified  of  wliat  be  is  required  to  meet  Un- 
der the  pleadings  as  they  exist,  evidenca 
could  not  be  received  to  establish  the  acts, 
conduct,  or  knowledge  of  Kinkaid  relied  on 
ajB  an  estoppel.  All  acts,  representations,  and 
conduct,  relied  on  as  an  estoppel,  should  be 
specially  pleaded  before  evidence  to  establish 
the  same  can  be  received.  Tonkawa  Milling 
Co.  V.  Town  of  Tonkawa  et  al.,  83  Paa  916 
opinion  handed  down  at  this  sitting,  and 
cases  therein  cited;  Dwelling  House  Ins.  Co. 
T.  Johnson  et  al.,  47  Kan.  1,  27  Pac.  100,  and 
other  cases  cited. 

Having  reached  the  conclusion  that  under 
the  provisions  and  terms  of  the  contract  of 
insurance  sued  upon,  and  under  the  plead- 
ings, that  the  plaintiff  cannot  recover  for 
the  reasons  stated.  It  vrlll  not  be  necessary  to 
consider  the  other  questions  raised. 

The  judgment  of  the  district  court  of  Cleve- 
land county  Is  affirmed,  with  costs  to  plaintiff 
In  error.  All  the  Justices  concurring,  except 
IRWIN,  J.,  who  tried  the  case  in  the  court 
below,  not  sitting,  and  PANCOAST,  J.,  as  to 
section  5  of  the  syllabus. 


RODGERS  V.  NICHOLS  et  al. 
(Supreme  Court  of  Oklahoma.    Sept.  6,  1905.) 

1.  DivoROB— Fbaud— Annulmxht  or  Dbobeb. 

A  decree  of  divorce  will  be  annulled  upon 
the  ground  of  fraud  and  imposition  practiced 
upon  the  court  or  adverse  party. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Divorce,  §  536.] 

2.  Same — Notice  by  Publication. 

The  Code,  authorizing  constructive  notice 

Digitized  by  VjOOQ IC 


924 


83  PACIFIC  BBFOKTBB. 


(OkL 


by    publication    In   divore*   c&sei,    ihouM    be 
strictly  construed. 

[Ed.  Note. — For  eases  In  jwint,  see  toL  IT, 
Cent  Dig.  Divorce,  {  24a] 

B.  Sams— Death  or  Party. 

MThere  a  decree  of  divorce  is  void  for  want 
of  jurisdiction.   It  will  be  set  aside  after  the 
death  of  the  part^  who  procured  the  decree  by 
fraud  and  imposition. 
4.  Saub— Fallitbe  to  Sbbvk  Dkfcrdant. 

In  a  direct  proceeding  to  set  aside  a  decree 
of  divorce,  where  the  evidence  clearly  and  con- 
clusively establishes  the  fact  that  no  service, 
actual  or  constructive,  was  bad  upon  the  de- 
fendant, the  decree  of  divorce  will  be  held  to  be 
void,  and  will  be  set  aside. 

[Ed.  Note.— For  cases  in  point.  Me  ToL  17, 
Cent  Dig.  Divorce,  <  635.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Logan  Oovnty; 
before  Justice  Jno.  H.  Burford. 

Action  by  Annie  £1  Bodgers  against  Aleme- 
da  Nichols  and  Llewellyn  J.  Nichols  to  annul 
a  decree  of  dlvoroe  which  was  granted  on 
April  1,  1895,  to  her  husband,  WllUam  XL 
Rodgers,  plaintiff  alleging  that  said  decree 
was  obtained  upon  service  by  publication, 
and  tbat  she  never  had  any  notice  or  knowl- 
edge of  the  proceedings,  although  bee  place 
of  residence  and  post-offlce  address  were  well 
known  to  her  husband;  that  he  bad  failed 
and  neglected  to  mall  to  her  address  a  copy 
of  the  petition  In  said  divorce  proceedings, 
with  a  copy  of  the  publication  notice  attached 
thereto,  as  required  by  law;  that  said  decree 
was  obtained  by  fraud  and  imposition  prae> 
tloed  upon  her  and  upon  the  court;  and  that 
fihe  bad  no  notice  or  knowledge  of  the  decree 
of  divorce  until  a  short  time  after  the  deadi 
of  her  husband,  William  B.  Rodgers,  which 
occurred  on  April  13, 1808;  that  said  William 
SS.  Rodgers  died  seised  of  the  following  real 
estate  in  Logan  county,  Okl.,  to  wit:  the 
N.  E.  %  of  section  80,  township  16  N.,  range  1 
E.;  and  tbat  the  defendants  Alemeda  Nichols 
and  Llewellyn  Nichols  are  husband  and  wife, 
and  tbat  the  said  Alemeda  Nichols  is  a 
sister  of  the  said  William  B.  Rodgers, 
deceased,  and  that  said  defendants  claim  to 
have  some  right,  title,  or  Interest  in  and  to 
an  undivided  one-hajf  of  the  above  real 
estate.  The  defendants  filed  an  answer  in 
which  they  admitted  that  William  E.  Rod- 
gers had  obtained  a  decree  of  divorce  from 
the  plaintiff  in  the  district  court  of  Logan 
county  on  the  1st  day  of  April,  1803,  and 
that  the  defendant  Alemeda  Nichols  la  a 
sister  of  William  E.  Rodgers,  deceased,  and 
claims  an  interest  in  said  real  estate,  as 
alleged  in  the  plaintiff's  petition.  The  de- 
fendants denied  all  other  material  allegations 
contained  In  the  plaintiff's  petition.  The 
cause  was  tried  to  the  court,  and  the  court 
found  the  issues  In  taror  of  the  defendants, 
and  that  the  plaintiff  bad  failed  to  prove  the 
material  allegations  of  her  petition,  and 
rendered  Judgment  accordingly.  From  this 
Judgment,  the  plaintiff  Itiings  error.  B»- 
▼ersed. 


W.  K.  Snyder  and  01  O,  Homor,  for 
plaintiff  in  error.  Lawrence  A  Hnaton,  for 
defendants  In  error. 

HAINER,  J.  It  appears  from  the  reoocd 
that  the  decree  of  divorce  In  tills  case  was 
obtained  upon  publication  service,  tlie  no- 
tice being  published  in  a  local  newspaper, 
based  upon  the  afBdavlt  of  the  plaintiff  tbat 
the  defendant  was  a  nonresident  of  the 
territory  of  Oklahoma.  Upon  the  trial  of 
the  cause  in  the  court  below  the  plaintiff 
in  error  testifled  that  some  time  in  tbe 
summer  of  1889  her  bosband,  William  B. 
Rodgers,  left  tbtir  home,  In  West  Virginia, 
for  tbe  purpose  of  coming  to  Oklahoma  t» 
secure  a  homestead  under  the  government 
laws;  that  be  remained  in  Oklalioma  untU 
some  time  In  tbe  summer  of  1886,  at  which 
time  be  came  to  the  tiome  of  tbe  plaintiff  1a 
error  at  Allegheny  City,  Pa.,  to  which  place 
she  had  removed  since  his  departure  for 
Oklahoma;  tbat  daring  all  of  his  absenc* 
they  maintained  a  regular  correspondence; 
that  after  his  return  from  Oklahoma  tbex 
lived  together  as  husband  and  wife  at  Alle- 
gheny City  for  several  months;  tbat  together 
they  Tisited  at  the  home  of  the  plaintiff  in 
error  in  West  Virginia,  and  at  the  home  of 
a  sister  of  the  plaintiff  in  error,  and  at  tbe 
home  of  an  aunt  of  tbe  said  William  B.  Bod- 
gers; that  after  his  return  from  the  west  be 
treated  her  better  than  he  had  ever  done 
before:  that  after  be  had  been  back  from  the 
west  two  or  three  months,  be  left  the  home 
of  ttie  plaintiff  In  error  at  Allegheny  City, 
and  went  over  into  West  Virginia  in  search 
of  employment;  tliat  from  tliat  time  until 
his  death  tbey  carried  on  a  regular  corres- 
pondence; tbat  at  no  time,  either  at  or 
I>efore  his  departure  from  West  Virginia  for 
Oklahoma,  or  at  any  time  thereafter  did 
he  ever  Intimate  to  the  plaintiff  in  error  tbat 
he  either  Intended  or  desired  to  procure  a 
divorce  from  her;  tbat  she  at  no  time  received 
a  copy  of  tbe  petition  in  said  divorce  pro- 
ceeding, with  a  copy  of  the  publication  notice 
attached  thereto,  although  her  husband  wajs 
well  aware  of  her  place  of  residence,  and 
was  at  that  time  maintaining  a  regular  cor- 
respondence with  her,  and  tbat  she  had 
no  notice  or  knowledge  whatever  of  said 
divorce  proceedings;  tbat  she  bad  no  notice 
or  knowledge  whatever  of  such  decree  of 
divorce  having  been  granted  until  a  short 
time  after  the  death  of  tbe  said  William  E2. 
Rodgers,  on  April  13,  1898;  tbat  soon  after 
being  Informed  of  said  divorce  proceedings 
she  instituted  this  action  to  annul  the  decree. 
Upon  all  tbe  material  points  of  her  testi- 
mony the  plaintiff  was  corroborated  by  a 
number  of  witnesses.  It  was  shown  oy  a 
number  of  witnesses,  and  we  think  conclu- 
sively, that  after  his  return  from  Oklahoma 
Rodgers  and  the  plaintiff  in  error  lived 
together  in  Allegheny  City  as  husband  an* 
wife*  entertaining  at  the  home  of  the  plain- 
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tiff  In  error  tbelr  friends  and  neighbors,  at 
all  times  appearing  to  be  a  loving  and  af< 
fectlonate  busband  and  wife,  and  that  at  no 
time  during  this  period  was  there  any  intlma- 
tloD  by  Rodgers  to  any  one  that  he  had  l>een 
divorced  from  the  plaintiff  in  error.  We 
think  ttiis  is  a  circumstance  very  strongly 
tending  to  corroborate  the  statement  of  the 
plaintiff  In  error  that  she  had  never  had  any 
notice  or  knowledge  of  the  divorce  proceed- 
ings. Upon  the  other  hand,  we  have  been 
unable  to  find  anyttiing  in  the  testimony  euI>- 
mitted  on  belialf  of  the  defendants  in  error 
(which  Is  of  a  purely  negative  character) 
that  tends,  even  In  the  remotest  degree,  to 
contradict  the  material  points  in  the  testi' 
mony  of  the  plaintiff  in  error,  the  substance 
of  which  is  above'  set  forth.  Neither  was 
there  any  attempt  up<Mi  the  part  of  the  der 
fendanta  to  show  that  a  copy  of  the  peti- 
tion in  the  divorce  case,  with  a  copy  of  the 
publication  notice  thereto  attached,  was  evec 
mailed  to  the  plaintiff  in  error,  or  that  she 
ever  received  the  same. 

Section  636  of  our  Code  of  Civil  edure 

OVil8on*8  Rev.  &  Ann.  St.  1903),  in  relation  to 
divorce  and  alimony,  provides  as  follows: 
"When  service  by  publication  is  proper,  a 
copy  of  the  petition,  with  a  copy  of  the  publi- 
cation .  notice  attached  thereto,  shall,  within 
three  days  after  the  first  publication  is 
made,  be  inclosed  in  an  envelope  addressed 
to  the  defendant,  at  his  or  her  place  of  resi- 
dence, postage  i>aid  and  deposited  in  the 
nearest  postoflSce,  unless  the  plaintiff  shall 
make  and  file  an  affidavit  that  such  residence 
Is  unknown  to  the  plaintiff,  and  cannot  be 
ascertained  by  any  means  within  the  control 
of  the  plaintiff."  This  provision  of  our  stat- 
ute requiring  the  plaintiff  to  mail  to  the  de- 
fendant a  copy  of  the  petition,  with  a  copy 
Of  the  publication  notice  attached  thereto, 
where  the  address  of  the  defendant  Is  known. 
Is  clear  and  mandatory  in  Its  terms.  It  is  a 
condition  precedent  to  the  granting  of  a  valid 
decree. 

The  construction  of  this  identical  statute 
was  before  the  Supreme  Court  of  Kansas 
as  early  as  1875,  and  that  court,  in  the  case 
of  Lewis  V.  r«wls,  15  Kan.  193,  speaking  by 
Mr.  Justice  Brewer,  uses  the  following  lan- 
guage: "Now  this  [is]  a  part  of  the  service. 
Without  It  no  decree  can  properly  be  en- 
tered. It  Is  a  precaution  ordered  by  the 
Legislature  to  guard  against  the  danger  of 
decreeing  a  divorce  without  the  knowledge 
and  presence  of  both  parties.  It  may  be 
very  inadequate,  but  it  is  worth  something. 
It  Is  a  step  in  the  right  direction.  But 
whether  adequate  or  not,  it  is  the  legisla- 
tive direction,  and  as  such  may  not  be  dis- 
regarded. It  may  be  said  that,  as  in  this 
case,  the  ct^y  of  the  petition  may  fail  to 
reach  the  defendant  in  time  for  the  trial, 
and  that,  then,  there  is  no  other  notice  than 
by  the  publication,  and  section  77  should  be 
held  applicable.  True  the  mailed  petition 
and  notice  may  give  no  actual  notice,  nei- 


ther may  the  pnblication.  But  each  is  an 
effort  toward  actual  notice,  and  the  two 
combined  are  requisite  for  legal  service. 
Service  by  copy  at  the  usual  place  of  resi- 
dence is  actual  service.  The  copy  may  fail 
to  reach  the  defendant  Actual  notice  may 
not  be  received  by  him.  But  the  service  is 
complete,  and  a  judgment  rendered  cannot 
be  opened  because  rendered  without  notice. 
Service  is  not  always  equivalent  to  actual 
notice,'  and  does  not  always  result  in  actual 
knowledge.  It  Is  not  the  actual  result  of 
any  particular  step  which  determines  wheth- 
er it  is  or  is  not  a  part  of  the  service.  It  is 
enough  that  the  L^islature  has  constituted 
it  a  part  And  where  the  Legislature  has 
not  in  terms  declared  It  a  part,  if  the  ol>- 
vious  scope  and  purpose  of  the  step  required 
is  to  secure  notice  of  the  pendency  of  the 
suit  it  may  fairly  be  considered  a  part  of 
the  service."  In  Larimer  v.  Knoyie,  43 
Kan.  338,  23  Pac.  491,  Mr.  Justice  Valentine, 
in  discus^ng  this  question,  said:  "In  addi- 
tion to  the.  affidavit  for  service  by  publica- 
tion and  the  publication  Itself,  it  Is  also  neces- 
sary either  to  send  to  the  defendant  a  copy 
of  the  petition,  with  a .  copy  of  the  publica- 
tion notice,  or  else  to  make  and  file  an  affli 
davit  that  the  residence  of  the  defendant  ia 
unknown,  and  that  the  plaintiff  cannot  as- 
certain the  defendant's  residence  by  any 
means  within  the  plaintiff's  control.  The 
sending  of  the  copy  of  the  petition  and  the 
publication  notice  to  the  defendant,  when 
that  Is  done,  is,  according  to  the  decision  of 
this  court  In  the  case  of  Lewis  v.  Lewis,  15 
Kan.  181,  a  part  of  the  service." 

The  case  of  Morton  v.  Morton,  16  Colo. 
358,  27  Pac.  718,  was  a  case  where  the  wife 
sought  to  have  set  aside  a  decree  of  divorce 
obtained  by  the  husband,  for  the  reason  that 
the  decree  was  obtained  without  service  of 
process  upon  the  defendant  either  actual  or 
constructlvfe  It  appeared  that  at  the  time 
the  action  was  commenced,  and  for  a  number 
of  years  prior  thereto,  the  defendant  re- 
sided in  a  bouse  in  Scranton,  Pa.,  and 
although  she  received  her  mall  with  uni- 
form regularity,  and  although  her  place  of 
residence  was  well  known  to  the  plaintiff,  no 
copy  of  the  summons  in  the  cause  ever  reach- 
ed her,  and  no  notice  of  the  action  was  re- 
ceived by  her  until  long  after  the  entry  of 
final  Judgment  in  the  cause.  However,  it 
appeared  from  an  affidavit  that  a  .copy  of 
the  summons  was  mailed  to  her  proper  ad- 
dress, but  it  did  not  appear  that  the  postage 
had  been  paid  thereon,  as  required  by  the 
statute.  In  discu-ssiiig  this  subject,  the  court 
uses  the  following  language:  "In  view  of 
the  failure  on  the  part  of  the  appellee  to 
show,  when  called  upon,  that  the  postage 
was  prepaid  upon  the  copy  of  the  summons 
mailed,  and  of  the  fraud  shown  to  have 
been  practiced  upon  both  the  defendant  and 
the  court  In  procuring  the  decree  of  divorce,  It 
cannot  be  allowed  to  stand.  It  Is  apparent 
from  the  record  that  but  one  result  can  be 
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obtained  upon  a  retrial  of  tbe  case.  The 
judgment  1b  therefore  reversed,  and  the  cause 
remanded,  with  directions  to  the  county  court 
to  enter  a  Judgment  annulling  the  decree  of 
divorce."  In  volume  7,  p.  112,  Enc.  P.  &  P., 
tbe  rule  la  thus  stated:  "Where  tbe  statute 
requires  a  copy  of  the  summons  and  peti- 
tion to  be  mailed  to  the  defendant,  unless 
It  appears  to  the  court  that  defendant's  ad- 
dress is  unknown  and  cannot  be  ascertained 
with  reasonable  diligence,  tbe  record  must 
show  either  that  the  copy  of  the  siunmons 
and  petition  was  mailed  or  a  showing  must 
be  made,  at  some  time  before  a  decree  is 
granted,  that  such  address  cannot  be  ascer- 
tained. If  the  residence  of  the  defendant 
was  known  to  plaintiff,  and  he  avers  that  he 
cannot  ascertain  it,  or  if  the  plaintlfT  stat- 
ed the  address  in  the  petition  and  no  notice 
was  mailed  to  the  defendant,  the  decree  la 
void  and  will  be  set  aside  or  will  be  declared 
void  In  a  coUatered  attack  in  another  state." 
In  Smith  v.  Smith,  4  G.  Greene  (Iowa)  266, 
It  was  held  that:  "The  Code,  in  reference  to 
divorce,  should  be  strictly  enforced,  and  tbe 
requirements  fully  observed."  In  Israel  v. 
Arthur  (Colo.  Sup.)  1  Pac.  438,  the  Supreme 
Court  of  Colorado  held  that  tbe  statute  au- 
thorizing constructive  notice  by  publica- 
tion In  divorce  cases  must  be  strictly  com- 
plied with.  Judgments  by  default  in  divorce 
cases  are  not  favored.    14  Cyc.  714. 

It  is  true  that  In  the  decree  granting  the 
divorce  in  this  case  there  is  a  finding  "that 
the  defendant  was  duly  summoned  by  publi- 
cation, and  by  sending  copies  of  the  petition 
to  her  two  last-known  addresses,  as  requir- 
ed by  law";  but  this  case  is  a  direct  attack 
upon  that  judgment,  and  while  the  presump- 
tions are  In  favor  of  tbe  Judgment,  yet  in 
the  case  of  a  direct  attack  this  finding  is  not 
conclusive,  but  merely  prima  facie.  And 
when  the  defendant  in  that  case  (plaintiff 
in  this  case)  testified  positively  that  no 
service,  actual  or  constructive,  was  had  upon 
her,  and  that  she  bad  no  notice  or  knowl- 
edge whatever  of  the  divorce  proceedings 
until  after  the  death  of  her  husband,  and  a 
short  time  previous  to  the  commencement  of 
this  suit  to  vacate  the  Judgment,  and  in  view 
of  the  fact  that  all  the  other  evidence  and 
circumstances  tend  strongly  to  corroborate 
the  testimony  of  the  plaintiff,  we  think  the 
presumption  in  favor  of  the  finding  of  the 
court  in  the  divorce  proceeding  was  over- 
thrown, and  it  was  then  incumbent  upon 
the  defendants  in  this  action  to  show  that 
the  statute,  in  respect  to  the  service  upon  the 
defendant,  had  been  complied  with.  The 
evidence  in  this  case  clearly  discloses  that 
no  evidence  was  adduced  by  the  defendants 
to  show  that  the  statute  was,  in  any  respect, 
complied  with.  Hence  there  is  no  evidence 
In  this  case  to  support  the  finding  of  the 
trial  conrt  in  respect  to  service,  either  by 
publication  or  otherwise,  upon  the  defendant 
On  the  contrary,  the  evidence  In  this  case 
clearly    and    conclusively    establishes    the 


fact  that  no  service,  actual  or  constructive, 
was  had  upon  the  defendant,  and  that  a 
gross  fraud  and  imposition  was  not  only 
practiced  upon  the  court,  but  upon  the  plain- 
tiff in  error,  and  therefore  the  decree  of 
divorce  should  not  be  permitted  to  stand. 
The  doctrine  that,  subsequent  to  the  death 
of  the  party  who  obtained  a  decree  of  divorce 
by  fraud,  an  action  will  He  to  annul  tbe  same, 
is  sustained  by  all  tbe  authorities.  14  Cyc. 
719;  Cent.  Dig.  vol.  17,  {  535;  Bishop,  Mar- 
riage &  Divorce,  (  15M;  Johnson  v.  Cole- 
man. 23  Wis.  452,  99  Am.  Dec.  193;  Brown 
V.  Grove.  116  Ind.  84,  18  N.  E.  387,  9  Am. 
St  Rep.  823;  Boyd's  Appeal,  38  Pa.  241; 
Bomsta  y.  Johnson,  38  Minn.  230,  36  N.  W. 
341. 

The  judgmoit  of  the  district  ooort  Is 
therefore  reversed,  and  the  cause  remanded, 
with  directions  to  vacate  and  annul  the  de- 
cree of  divorce  in  accordance  with  the  pray- 
er of  tbe  petition. 

BURFORD,  C.  J.,  having  presided  in  the 
court  below,  not  sitting.  All  tbe  otber 
Justices  concurring. 


HANOVER  STATE  BANK  v.  HBNKB  et  aL 
(Supreme  Court  of  Oklahoma.    Sept  6,  1905.) 

1.  Appeal  —  Recobd  —  Ebbob  Abisino  ttpon 
Evidence. 

Where  a  record  in  this  court  in  a  case  on 
appeal  does  not  show  that  it  contains  all  the 
evidence  presented  at  the  hearing  l>elow,  it 
presents  no  error  that  can  be  reviewed  by  this 
court  arising  upon  a  question  of  evidence. 

[Ed.  Note. — For  cases  in  point  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §§  2916,  2917.] 

2.  Same— CEBTincATE  ot  Clebk. 

A  statement  in  a  certificate  of  the  clerk 
of  the  court  in  which  the  case  was  tried,  that 
the  record  contains  all  the  evidence  presented  at 
the  trial,  is  not  sufiicient  to  show  that  the  rec- 
ord does  contain  all  of  the  evidence. 
(Syllabns  by  the  Court.) 

Error  from  District  Court  Garfield 
County ;  before  Justice  James  K.  Beauchamp. 

Action  by  the  Hanover  State  Bank  against 
Herman  E.  Henke  and  Mary  D.  Henke. 
Judgment  for  defendants  and  plaintiff  brings 
error.    Affirmed. 

Houston  &  Buckner,  for  plaintiff  in  error. 
Anderson  &  Stratford,  for  defendants  in 
error. 

PANCOAST,  X  This  was  an  action  upon 
a  promissory  note,  brought  originally  be- 
fore a  Justice  of  the  peace  and  api>ealed  to 
the  district  court  Trial  was  by  Jury,  re- 
sulting in  each  instance  in  a  verdict  for 
defendants;  and,  from  an  order  overruling  a 
motion  for  new  trial,  plaintiff  In  error  has 
appealed. 

The  only  assignments  of  error  to  which 
onr  attention  is  directed  are  such  that  a 
consideration  thereof  necessarily  involves 
an  examination  of   the    evidence    taken  on 
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the  trial  below.  Tbe  rule  is  so  well  estab- 
llslied  In  this  territory  as  to  need  no  cita- 
tion of  authorities  that,  where  the  record 
in  this  court  In  a  case  on  appeal  does  not 
show  that  it  contains  ail  the  evidence  pre- 
sented at  the  bearing  below.  It  presents  no 
error  that  can  be  reviewed  by  this  court 
arising  upon  a  question  of  evidence.  Ex- 
endlne  v.  GoldsUne,  14  Okl.  100,  77  Pac.  46. 
There  must  be  a  recitation  in  a  case-made 
to  the  effect  that  all  of  the  evidence  taken 
upon  the  trial  is  included  therein,  and  unless 
sucb  a  statement  is  included  in  the  case- 
made  tbis  court  will  not  consider  any  as- 
signment of  error  wliich  necessitates  a  re- 
view or  consideration  of  such  evidence. 
Frame  v.  Ryel,  14  Okl.  586,  79  Pac.  97. 
That  is  the  defect  we  find  in  tbe  record  un- 
der considwation.  It  is  true  there  is  a 
recital  In  a  certUcate  by  the  clerk  of  the 
court  in  which  tbe  action  was  tried  to  tbe 
effect  that  the  case-made  contains  ail  tbe 
evidence  Introduced  upon  tbe  triaL  Our 
statute,  however,  does  not  authorize  a  clerk 
of  tbe  court  to  make  such  a  certificate  to 
a  case-made,  nor  will  such  a  certificate,  when 
made,  Biq>pl7  omissions  In  tbe  record  Itself. 
The  record  in  this  case  containing  no  such 
statement,  and  the  assignments  of  error  being 
such  that  a  consideration  thereof  neces- 
sitates a  consideration  of  the  evidence^  tbe 
Judgment  will  be  afiSnued. 

BBAUCHAMP,  J.,  wbo  tried  tbe  case  be> 
low,  not  slttins.  All  tbe  other  Justices  con- 
curring. 


(u  Idaho,  tsn 

BRADLEY  et  al.  ▼.  JOHNSON. 

(Supreme  Court  of  Idaho.    Jan.  18,  1906.) 

1.  Mines  and  Minkbaxs— Quixiinq  Titlb— 
Laches. 

Where  it  Is  shown  that  J.  executed  bis 
promisaory  note,  due  one  year  after  date,  to 
B.,  and  secured  the  note  by  mortgage  on  un- 
patented mining  property,  and  liefore  the  note 
was  due  J.  notified  B.  that  he  was  unable  to 
pay  the  note,  and  soon  thereafter  left  the 
state,  the  note  and  tbe  mining  deed  having  been 
placed  in  escrow  on  the  day  of  their  execution, 
with  the  condition  that,  if  J.  paid  the  note,  it, 
with  tbe  deed,  ihouid  be  returned  to  him,  other- 
wise tbe  deed  was  to  be  surrendered  to  B.,  J. 
not  demanding  the  deed  or  offering  to  pay  the 
note  until  12  years  after  B.  had  done  the  an- 
nual assessment  work  oa  the  property,  and, 
with  his  codefendant,  a  large  amount  of  develop- 
ment work,  held,  that  be  la  bound  by  his  laches, 
and  a  cross-complaint  in  an  action  to  remove  a 
cloud  attempted  to  be  cast  upon  tbe  titie  of  B. 
by  J.  should  be  dismissed. 
Z  Saue— Limitations. 

Where  B.  has  been  In  adverse,  open,  and 
notorious  possession  of  unpatented  mining  prop- 
erty, claiming  the  right  of  possession  under  a 
deed  purporting  to  convey  the  title  to  the  prop- 
erty for  more  tlian  five  years,  an  action  to  re- 
cover such  possession  from  B.  is  barred  by  the 
provisions  of  section  4036,  Rev.  St  Idaho  1887. 
8.  Same— Advxbse  Possession. 

Under  the  provisions  of  section  4036,  Rev. 
St.  Idaho  1887,  which  provides  that  "no  action 
for  the  recovery  of  real  property,  or  for  the 


recovery  of  tbe  possession  thereof,  can  be  main- 
tained, unless  it  appear  tliat  the  plaintiff,  his 
ancestor,  predecessor  or  grantor,  was  seised  or 
possessed  of  tbe  property  in  question  within 
five  years  before  the  commencement  of  the  ac- 
tion ;  and  this  section  includes  possessory  rights 
to  lands  and  mining  claims,"  open,  notorious, 
adverse  possession  of  an  unpatented  mining 
claim  for  a  period  of  more  than  five  years 
brings  it  under  tbe  provisions  of  tbe  above 
section. 
(Syllabus  by  tbe  Court) 

Appeal  from  District  Court,  Blaine  Coun- 
ty; Littleton  Price,  Judge. 

Action  by  Fred  O.  Bradley  and  R.  F.  Bnl- 
ler  against  Andrew  M.  Johnson,  alias  An- 
drew M.  Olabn.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Affirmed. 

N.  M.  Ruidk  and  Sullivan  &  Sullivan,  for 
appellant    R.  F.  Buller,  for  respondents. 

STOCKSLAGER,  O.  J.  Respondents,  aa 
plaintiffs,  commenced  their  action  in  the  dis- 
trict court  of  Blaine  county  against  appellant, 
as  defendant,  to  quiet  tbe  title  to  a  certain  un- 
patented mining  claim  in  tbe  Muldoon  dis- 
trict, known  as  the  "Snowslide."  Defendant 
answered,  denying  title  In  plaintiffs,  and  In  a 
cross-complaint  alleged  title  In  himself. 
Plaintiffs  answered  this  cross-complaint,  put- 
ting in  issue  all  the  matwial  allegations 
thereof.  Defendant  demurred  to  the  first 
paragraph  of  plaintiffs'  answer  to  tbe  cross- 
complaint,  but  tbe  record  does  not  disclose 
tne  ruling  of  tbe  court,  if  any,  on  this  demur- 
rer. Contemporaneous  with  the  filing  of  tbe 
demurrer,  it  is  shown  that  counsel  for  appel- 
lant filed  a  motion  termed  "motion  to  strike 
out"  It  is  as  follows :  "Comes  now  tbe  de- 
fendant by  his  counsel  and  moves  the  court 
to  strike  out  of  tbe  plaintiffs'  answer  to  de- 
fendant's cross-complaint  on  the  matters  and 
things  set  up  in  the  first  paragraph  of  said 
answer  to  defendant's  crosa-compialnt,  be- 
ginning with  the  words  tbe  plaintiffs'  in  tbe 
first  line  thereof,  and  endbig  with  the  word 
'thereon'  at  tbe  end  of  tbe  first  line  of  page  2 
of  said  original  answer  to  defendant's  cross- 
complaint  Said  motion  is  based  upon  tbe 
ground  that  tbe  facts  stated  in  said  para- 
graph are  not  responsive  to  any  issue  tender- 
ed by  tbe  answer  or  cross-complaint  of  de- 
fendant; (2)  that  tbe  facts  stated  in  sold 
answer  to  defendant's  cross-complaint  do  not 
state  a  defense  to  tbe  cause  of  action  set  up 
In  defendant's  cross-complaint;  (3)  that  tbe 
allegations  contained  in  the  first  paragraph 
of  said  answer  to  said  cross-complaint  are 
sham,  irrelevant,  and  frivolous."  Tbe  lan- 
guage of  tbe  answer  sougbt  to  be  stricken  out 
is  as  follows:  "Plaintiffs,  for  answer  to  the 
cross-complaint  of  the  defendant,  deny  that 
on  tbe  10th  day  of  September,  1801,  tbe  de- 
fendant made  and  delivered  to  plaintiff  R. 
F.  Buller  a  deed  to  the  property  described  in 
tbe  complaint,  and  deny  that  tbe  plaintiff 
B.  F.  Buller  required  and  demanded  such 
deed  as  additional  security  for  tbe  payment 
of  tbe  promissory  note  mentioned  in  tbe  de- 
fendant's cross-complaint,  and  deny  that  tbe 
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plaintiff  Bradley  had  notice  of  the  execution 
of  the  said  deed  as  part  of  the  security  for 
the  payment  of  said  promissory  note,  and 
aver  the  fact  to  be  that  defendant  deposited  a 
deed  In  escrow  with  the  First  National  Bank 
of  Halley,  to  be  delivered  upon  his  failure  to 
pay  to  said  R.  F.  Buller  the  sum  of  $250  and 
Interest  thereon."  This  motion  was  over- 
ruled. Counsel  for  defendant  excepted,  a 
trial  was  bad,  and  the  court  made  and  filed 
findings  of  fact  and  conclusions  of  law. 

The  first  finding  of  fact  relates  to  the  exe- 
cution and  delivery  of  the  note  and  mortgage 
on  the  10th  day  of  September,  1891,  and  the 
agreement  entered  Into  whereby  a  deed  to 
the  property  In  controversy  was  placed  In  es- 
crow In  the  First  National  Bank  of  Halley, 
conditioned  that,  if  defendant  failed  to  pay 
the  note  at  maturity,  the  deed  was  to  be  de- 
livered to  said  Buller  by  «ald  bank  In  pay- 
ment of  said  debt,  and  the  debt  canceled;  that 
defendant  failed  to  pay  said  note,  and  said  es- 
crow deed  was  taken  up  by  plaintiff  Buller 
shortly  after  the  expiration  of  the  said  year, 
and  the  said  debt  was  thereby  fully  paid  and 
discharged,  and  the  said  mortgage  extinguish- 
ed ;  that  In  the  fall  of  the  year  18!)2  plaintiff 
took  possession  of  the  property,  claiming  it 
as  bis  own  by  virtue  of  said  deed,  and  re- 
mained in  undisturbed,  open,  notorious,  ad- 
verse possession  of  the  same  until  the  year 
1899,  when  he  bargained  and  sold  a  one-third 
Interest  therein  to  his  coplalntiff,  Bradley, 
and  be  and  the  said  Bradley  have  ever  since 
been  in  exclusive,  open,  and  notorious  ad- 
verse possession  of  said  property,  and  were 
In  such  possession  at  the  time  of  the  com- 
mencement of  this  suit.  The  second  find- 
ing is  that  on  the  16th  day  of  September, 
1904,  Buller  conveyed  to  Bradley  a  one-third 
interest  in  said  property,  who  was  an  inno- 
cent, bona  fide  purchaser,  without  notice  of 
any  equity  or  supposed  equity  of  defendant 
therein.  The  third  finding  is  that  said  prop- 
erty was  an  unpatented  mining  claim,  upon 
which  it  was  necessary  to  do  $100  worth  of 
work  annually.  In  order  to  protect  the  title; 
and  said  Buller  has  bad  such  assessment 
work  done  every  year  since  and  Including 
the  year  1892  until  the  year  1898,  and  he 
and  his  coplalntiff  have  done  said  work  and 
much  more  every  year  from  the  year  1899 
until  the  year  1904,  and  have  been  at  great 
expense  Improving  and  developing  said  prop- 
erty, the  value  of  which  greatly  exceeds  the 
value  of  all  the  ores  extracted  by  them  there- 
from. The  fourth  finding  Is  that,  during  all 
the  time  from  the  fall  of  the  year  1892  until 
the  summer  of  1904,  the  defendant  aban- 
doned said  property  and  made  no  claim 
thereto,  nor  did  any  work  thereon,  until  a 
short  time  before  the  commencement  of  this 
suit,  some  time  in  the  summer  of  the  year 
1904,  when  he  began  to  assert  a  claim  at 
title  to  the  said  property  adverse  to  tlie  title 
of  plaintiffs,  and  to  threaten  legal  and  other 
proceedings  against  iilnliitiffs  In  disparage- 
ment of  their  title,  to  their  great  damage 


and  injury.  Finding  No.  5  Is  that  the  de- 
fendant is  estopped  by  his  laches  in  not  set- 
ting up  nor  asserting  any  title  to  the  said 
premises  for  12  years,  and  acquiescing  for 
this  long  period  of  time  In  the  plaintiffs' 
claims  and  operations  therein  and  thereon, 
from  now  asserting  bis  alleged  or  any  equi- 
ties that  he  may  have  had  thereon.  Finding 
No.  6  is  that  the  plaintiffs  have  been  in  the 
actual,  open,  notorious,  and  continuous  ad- 
verse possession  of  the  said  premises  for  more 
than  five  years  next  before  the  commence- 
ment of  this  salt  and  after  default  in  pay- 
ment of  the  debt  secured  by  the  mortgage 
mentioned  in  defendant's  cross-complaint. 

The  conclusions  of  law  are  that  the  de- 
fendant's claims  are  barred  by  his  laches 
and  by  the  statute  of  limitation ;  that  defend- 
ant's cross-complaint  should  be  dismissed; 
that  plaintiffs  are  entitled  to  a  decree 
quieting  their  title  to  the  said  premises  as 
against  the  defendant,  and  perpetually  enjoin- 
ing him  from  setting  up  or  asserting  any 
claim  to  the  said  proi>erty.  Judgment  was 
entered  in  harmony  with  the  findings  and 
conclusions.  The  appeal  is  from  the  Judg- 
ment, and  from  an  order  overruling  motion 
for  a  new  trial. 

Counsel  for  appellant  insists:  (1)  That 
the  execution  of  the  note,  mortgage,  and  deed 
of  September  10,  1901,  constituted  one  trans- 
action; that  the  deed  was  given  as  addi- 
tional security  for  the  loan,  which  fact  con- 
stituted it  a  mortgage.  (2)  That,  as  a 
mortgage,  the  deed  could  not  convey  the  legal 
title,  but  it  was  necessary  that  the  same 
should  be  foreclosed  before  title  could  pass. 
(3)  That  plaintiffs  are  estopped  from  plead- 
ing the  statute  of  limitation  by  reason  of 
failure  to  foreclose,  and  that  to  permit 
plaintiffs  to  plead  such  statutes  would  be 
contrary  to  equity,  and  would  i)ermlt  plain- 
tiff Buller  to  take  advantage  of  his  own 
wrong.  (4)  The  evidence  falls  to  show  that 
the  |K>ssesslon  of  the  premises  by  plaintiffs, 
or  either  of  them,  was  adverse  to  defendant 
(5)  The  plaintiff  Bradley  was  put  on  notice 
of  the  nature  of  the  transaction,  and  cannot 
successfully  claim  as  an  innocent  purchaser. 
<C)  The  defendant  is  entitled  to  an  account- 
ing and  to  a  reconveyance  of  the  property 
upou  the  payment  of  such  sum  as  shall  be 
found  by  the  court  to  be  due  from  defendant 
to  plaintiffs.  It  may  he  well  to  state  here 
that  there  is  no  dispute  as  to  the  time,  man- 
ner, and  circumstances  accompanying  the 
execution  and  delivery  of  the  note,  mortgage, 
and  deed.  It  is  also  conceded — at  least,  not 
disputed — that  after  the  execution  and  de- 
livery of  the  instrument  above  Indicated,  in 
the  month  of  July,  18,^2,  defendant  notified 
plaintiff  Buller  that  "he  was  not  going  to 
pay  the  mortgage  off."  This  was  about  a 
mouth  before  the  note  was  due.  It  Is  shown 
that  defendant  left  the  Muldoon  country 
about  that  time,  and  did  not  return  until  the 
summer  of  1904.  when  he  asserted  his  right 
to  redeem  the  property.  It  is  also  conceded 
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that  Mr.  Bnller,  from  1S92  nntll  1899,  did 
the  assessment  work  enoh  and  every  year,  and 
thereby  saved  the  claim  from  forfeiture. 
Thereafter  the  assessment  work,  and  much 
more,  each  year,  was  done  by  Mr.  Buller 
,  and  bis  corespondent,  Mr.  Bradley,  In  an  ef- 
fort to  develop  the  mine.  This  continued 
until  the  time  of  the  commencement  of  this 
suit  During  all  this  time  appellant  was 
absent  from  that  mining  district — at  least 
never  lnf<Mrm«d  Mr.  Buller  that  he  was  ready 
and  willing  to  pay  the  amount  due  on  the 
note  and  reimburse  him  for  all  trouble  and 
expense  incurred  in  preserving  the  property 
from  forfeiture.  If  appellant  showed  the 
least  interest  in  the  property  from  July, 
1892,  when  he  informed  Mr.  Buller  that  he 
"did  not  intend  to  pay  the  mortgage  ofC," 
until  the  year  1904,  whai  he  returned  to 
the  Muldoon  country  and  asserted  bis  claim 
to  the  property,  the  record  fails  to  disclose 
tt.  In  other  words,  the  ai^)ellant  gets  $300 
of  Butler's  money  in  1891,  permits  Bnller 
and  his  co-respondent  to  do  the  assessment 
work  continuously  until  1901,  and,  in  addi- 
tion to  the  assessment  work,  a  large  amount 
of  development  work  on  the  property,  and 
then,  12  years  after,  he  notifies  Buller  he 
does  not  Intend  to  pay  the  mortgage,  and 
after  the  expense  and  labor  of  Buller  and 
Kradley  baTe  resulted  in  developing  the  mine 
to  such  an  extent  that  be  tbiidcs  the  ore  ex- 
tracted will  be  sufficient  to  liquidate  the 
note,  with  its  interest  and  expense  incurred 
in  development,  comes  into  a  court  of  equity 
by  way  of  cross-complaint,  and  asks  that 
"plaintiffs  and  each  of  them  be  required  to 
account  to  this  defendant  for  the  value  of 
all  the  ores  extracted  from  said  property, 
and  by  them,  or  either  of  them,  converted  to 
their  own  use ;  that  upon  payment  or  tender 
by  this  defendant  to  the  plaintiffs  of  such 
sum,  if  any,  as  shall  be  found  by  the  court 
to  be  doe  and  owing  by  this  defendant  to 
the  plaintiffs  or  either  of  them,  after  credit- 
ing the  proceeds  and  value  of  ore  so  extract- 
ed by  them  and  converted  to  their  own  use, 
the  plaintiffs  may  be  decreed,  ordered,  and 
required  to  execute  to  this  defendant  a  good 
and  sufficient  deed  to  the  said  property,  and 
in  the  event  of  their  failure  to  do  so  said 
deed  may  be  executed  by  a  commissioner  to 
be  appointed  by  the  court"  If  equity  will 
support  such  a  decree,  It  will  be  a  new,  and, 
we  think,  novel,  way  of  prospecting.  He 
first  se^s  the  aid  of  capital  from  Buller, 
tnen  the  labor  of  his  fellow  miner,  Bradley, 
to  develop  the  mine,  and  after  12  years'  use 
of  BuUer's  moB^  in  doing  the  assessment 
worK  for  six  or  seven  years  at  $100  per  year, 
and  five  years  ot  Bradley's  labor  in  an  effort 
to  develop  the  mine  to  a  paying  basis,  he 
comes  into  court  and  modestly  asks  that 
they  be  required  to  account  to  him  for  all 
ores  extracted,  and  by  a  proffer  to  pay  any 
balance  found  to  be  due  plaintiffs  on  such 
accounting  they  be  required  to  execute  and 
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deliver  to  him  a  good  and  snflleieht  deed  to 
the  property. 

This  demand  is  based  upon  the  following 
facts:  In  1890  the  appellant  was  the  un- 
disputed owner  of  the  property  in  contro- 
versy, with  no  one  questioning  his  right  of 
possession  and  ownership  save  the  govern- 
ment, wherein  the  title  rested.  All  be  had 
to  do  was  to  comply  with  the  requirements 
prescribed  for  obtaining  mining  lands  by 
patent  In  September,  1891,  he  made  a  con- 
tract with  reqxmdent  Buller  to  borrow  a 
a  certain  sum  of  money,  and,  as  security  for 
the  loan,  he  executed  and  delivered  bis 
promissory  note,  due  in  one  year  thereafter, 
and  secured  the  note  with  a  mortgage  on  the 
property  in  controversy,  together  with  some 
other  unpatented  claims  in  the  same  vicinity. 
On  the  same  day  he  executed  and  delivered 
a  mining  deed  to  Buller  for  the  same  prop- 
erty. This  deed  and  note  above  referred  to 
Were  placed  in  escrow  in  the  First  National 
Bank  of  Hailey,  with  the  following  condi- 
tions :  "To  the  First  National  Bank,  Hailey, 
Idaho:  The  enclosed  note  and  mining  deed 
are  deposited  with  you  in  escrow ;  If  An- 
drew M.  Johnson  shall,  on  or  before  Septem- 
ber 10,  1892,  pay  or  cause  to  be  paid  to  or 
deposited  with  you  for  R.  F.  Buller  three 
hundred  ($300.00)  dollars,  then  deliver  the 
note  and  deed  enclosed  to  Andrew  M.  John- 
son ;  if  not  BO  paid  or  d^rasited  on  or  before 
said  date,  the  enclosed  deed  to  be  delivered 
to  B.  F.  Bnller  and  note  to  Johnson.  Dated 
S^tember  10th,  1801.  Andrew  M.  Johnson, 
R.  F.  Buller."  Buller  testified  that  some 
time  after  the  note  became  due  appellant 
left  the  country,  but  not  until  after  he  had 
notified  him  that  he  was  not  able  to  pay  the 
mortgage.  He  further  testifies  that  In  the 
year  1893  be  sent  the  note  to  Chehalis, 
Wash.,  with  instructions  to  collect,  if  John- 
son would  pay;  that  he  sent  it  to  somo 
lawyer  or  lawyers^  and  he  does  not  think 
It  was  ever  returned;  that  at  the  time  of 
the  trial  he  was  unable  to  find  it;  "that,  in 
order  to  avoid  expense  of  foreclosure.  It  was 
agreed  that  Mr.  Johnson  was  to  make  an 
absolute  deed  to  the  mine,  and  deposit  It 
in  the  bank  in  escrow  to  be  delivered  if,  at 
the  expiration  of  a  year,  be  did  not  pay  off 
the  mortgage" :  that  he  never  knew  definitely 
where  to  locate  Mr.  Johnson  from  the  time 
he  received  the  notice  from  him  In  Jaly, 
1802;  that  he  was  unable  to  pay  the  mort- 
gage until  the  summer  of  1904.  It  is  further 
shown  that  Mr.  Buller  did  not  have  the  deed 
recorded  until  the  24th  day  of  September, 
1898.  In  explanation  he  says:  "I  lust  over- 
looked it  The  deed  was  In  a  package  of 
papers,  and  I  forgot  the  recording  of  it" 
With  reference  to  the  note  he  says :  "I  dont 
recall  whether  I  requested  the  return  of 
the  note  by  the  parties  to  whom  I  sent  it  in 
Wastilngton.  I  came  to  the  conclusion  that 
the  note  was  worthless,  and  didn't  pay  any 
more  attention  to  it"    On  cross-examinatioa 
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Mr.  Buller  says:  "I  forgot  when  It  was 
that  I  sent  It  out  there — might  have  been  In 
1893.  I  was  willing  up  to  that  time  to  have 
the  note  paid  and  give  him  the  property,  if 
he  wanted  it.  But  I  had  to  do  the  assess- 
ment work  to  save  the  property  anyway." 

If  we  accept  every  contention  of  the  appel- 
lant as  true,  in  what  condition  do  we  find 
him  when  he  comes  into  a  court  of  equity 
asking  for  relief,  as  is  shown  in  this  case? 
It  matters  not  whether  he  Is  voluntarily  in 
court,  or  whether  he  is  brought  in  and  requir- 
ed to  disclose  his  title  and  right  to  recovery  ; 
the  facts  remain  the  same.  Mr.  Buller  says 
he  has  dealt  with  the  property  and  treated 
it  as  his  ever  since  the  fall  of  1892.  Why  not 
when  he  was  informed  by  appellant  that  he 
was  unable  to  pay  the  note?  In  case  Mr. 
Buller  bad  not  assumed  charge  of  the  proper- 
ty, and  did  the  annual  assessment  work  each 
year  from  1891  up  to  the  time  of  the  instltu- 
tiou  of  this  suit,  there  would  have  been  no 
necessity  for  it.  The  property  would  have 
long  since  been  subject  to  relocation.  Mr. 
Buller,  or  anyone  else  possessing  the  neces- 
sary qualifications,  might  have  located  It,  and 
the  result  would  have  been  Buller  would  have 
lost  all  he  had  loaned,  with  interest,  and 
Johnson  would  certainly  have  no  claim  that 
the  government  would  recognize.  If  this  is 
true,  and  we  do  not  think  it  can  be  question- 
ed. In  order  to  grant  the  appellant  the  relief 
he  asks,  we  must  hold  that  Buller  was  requir- 
ed to  protect  the  property  from  forfeiture 
for  an  indefinite  time  by  doing  the  assessment 
work,  and  after  a  lapse  of  12  years,  when 
possibly,  by  bis  money  and  his  corespondent's 
labor,  they  have  developed  the  property  to 
such  an  extent  that  the  net  earnings  will 
cancel  the  note,  with  Interest,  and  such  other 
expense  as  they  have  incurred,  and,  if  so, 
appellant  is  willing  to  take  the  property  with 
such  overplus  as  may  be  due  him.  He  also 
says  be  is  ready  and  willing  to  pay  any 
deficiency  that  may  be  found  after  respond- 
ents have  accounted  to  him  for  all  ore  sold 
after  paying  the  expense  of  extracting  and 
marketing  it.  This  money,  he  says,  he  ten- 
ders into  court  In  case  there  was  an  ac- 
counting, and  it  was  found,  as  stated  by  Mr. 
Buller,  that  the  ore  sold  has  paid  but  a 
small  part  of  the  expenses  of  production,  ap- 
pellant could  pay  the  balance  Into  court  or 
not.  If  not,  where  is  the  remedy?  It  occurs 
to  me  that,  if  equity  will  uphold  the  conten- 
tion of  appellant,  prospecting  may  become  an 
easy  and  profitable  business  in  this  state. 
Possibly  it  might  be  difficult  to  find  many 
men  of  means  as  "easy"  to  work,  and  as  char- 
itable after  he  was  worked,  as  respondent 
Buller  seems  to  have  been  in  this  case. 

Api)ellant  insists  that  Buller  should  have 
foreclosed  bis  deed  as  a  mortgage,  in  order  to 
pass  title.  This,  under  ordinary  conditions, 
might,  and  doubtless  would,  be  true.  Had 
appellant  appeared  and  demanded  a  settle- 
ment of  the  note  within  a  reasonable  time, 
tendering    respondent   Buller    all    that   was 


fotmd  to  be  due  on  tbe  note,  equity  would  de- 
cree that  Buller  neglected  to  avail  himself  of 
his  remedy  to  procure  title  to  the  property, 
and  he  would  have  to  suffer  the  consequences 
of  his  negligence.  If  Buller  did  tbe  assess- 
ment work  after  the  note  was  due,  without 
procuring  title  to  tbe  proi)erty  In  the  manner 
prescribed  by  law,  he  would  doubtless  be 
without  a  remedy  to  recover  it  back  from  ap- 
pellant The  question  here  arises:  What  is 
a  reasonable  time?  Can  it  be  said  that  appel- 
lant may  absent  himself  from  the  state  for  a 
period  of  12  years  witliout  an  effort  to  liqui- 
date a  debt  for  which  be  had  given  his  note, 
secured  by  a  mortgage  on  the  property, 
and  in  addition  thereto  a  deed  convey- 
ing all  the  right  title,  and  interest  in  the 
property  to  resiMndent  Buller?  Can  he  per- 
mit Buller  to  do  the  assessment  work  for  a 
period  of  seven  years,  and  Buller  and  Bradley 
for  a  period  of  five  years,  without  ever  com- 
plaining of  their  possession,  without  being 
guilty  of  laches?  If  it  may  run  12  years, 
how  long  may  it  not  run?  When  does  the 
statute  of  limitations  begin  to  run?  When 
may  appellant  be  said  to  be  guilty  of  laches? 
These  are  tbe  questions  in  this  case  to  be  de- 
termined by  this  court  The  learned  trial 
Judge  said  by  his  findings  that  appellant  was 
guilty  of  laches,  and  that  the  statute  of  limi- 
tations barred  the  defense  shown  by  the  cross- 
complaint  of  appellant  If  correct  either  is 
sufficient  to  Justify  an  affirmance  of  tbe  Judg- 
ment 

Appellant's  counsel  urge  that  Brown  v.  Bry- 
an (Idaho)  51  Pac.  995,  is  decisive  of  this 
case.  An  examination  of  this  case  will  dis- 
close that  the  question  there  before  the  court 
was  to  the  effect:  "A  trust  deed  executed  to 
secure  a  given  debt  payable  at  a  specified 
time,  upon  real  estate  [mining  property].  Is, 
under  the  statutes  of  Idaho,  a  mortgage,  and 
cannot  be  foreclosed  by  notice  and  sale,  un- 
der a  power  of  sale  in  such  trust  deed ;  and 
such  trust  deed  can  only  be  foreclosed  by 
Judicial  sale,  pursuant  to  decree  rendered  by 
Judicial  sale,  pursuant  to  decree  rendered  in 
an  action  brought  therefor  in  the  proper 
court"  This  quotation  is  from  tbe  syllabus 
on  rehearing.  Tbe  syllabus  in  the  original 
hearing  fairly  states  the  questions  of  fact  In 
that  case  as  they  were  understood  by  this 
court  at  the  time  of  the  bearing  upon  which 
the  original  opinion  was  based.  It  says: 
"One  member  of  a  mining  partnership  uses 
the  money  of  the  partners  to  purchase  an  out- 
standing trust  deed  upon  the  mining  property, 
given  by  his  copartner,  taking  the  transfer 
In  the  name  of  a  third  person,  who  had  no  In- 
terest in  the  transaction,  causes  the  property 
to  be  sold  and  bid  in  by  said  thbrd  party  as 
his  agent,  and  afterward  procures  a  transfer 
to  be  made  of  the  property  to  himself  and 
another  partner.  Held,  that  such  transfer 
was  void,  and  the  property  should  be  decreed 
to  belong  to  the  maker  of  the  trust  deed  or 
his  grantee."  In  order  to  determine  whether 
the  Judgment  In  the  case  at  bar.  should  be 
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afflrnied  or  reversed,  It  Is  unnecessary  to  re- 
affirm that  judgment.  It  Is  sufficient  to  say 
It  stands  as  the  construction  of  the  law  of 
this  state  relative  to  the  class  of  deeds  that 
was  before  the  court  for  determination  in 
that  case,  and  under  the  facts  disclosed  and 
considered  as  disclosed  by  the  syllabus. 
There  is  a  very  distinctive  difference  in  the 
facts  pertaining  to  the  deeds  In  the  two  cases, 
and,  were  it  necessary  to  a  determination  of 
this  case,  we  would  discuss  them.  The  trial 
court  found  that  the  cross-complaint  of  appel- 
lant should  be  dismissed  for  the  reason  that 
his  claims  ore  barred  by  his  laches  and  by  the 
statute  of  limitations.  If  either  18  true,  the 
Judgment  must  be  affirmed. 

In  Story's  Equity  Jurisprudence  (10th  E3d.) 
vol.  2,  i  1C37,  in  discussing  the  equitable 
rule  as  to  the  effect  of  persons  lying  by  and 
allowing  another  to  expend  money  on  his 
property,  the  text  says :  "But  where  a  part- 
ner in  a  Joint-stock  company,  after  his  shares 
were  declared  forfeit,  lay  by  for  seven  years, 
while  the  affairs  of  the  concern  were  greatly 
depressed,  until  they  began  to  be  more  pros- 
perous, and  then  filed  his  bill  to  be  let  Into 
a  share  of  the  profits,  it  was  held  that  he 
must  be  considered  as  having  acquiesced  In 
the  action  of  the  directors  in  declaring  his 
shares  forfeited,  and  that  be  was  not  entitled 
to  the  relief  sought."  The  author  cites  with 
approval  Prendergast  v.  Turton,  1  Xounge  te 
C.  New  R.  08,  110-112,  wherein  It  Is  said: 
"The  point  which  has  struck  me  from  the  be- 
ginning (and  upon  which  everything  that 
could  be  said  has  been  said  by  connsel),  la 
the  time  at  which  the  suit  has  been  insti- 
tuted, having  regard  to  the  peculiar  nature 
of  the  property  and  the  circumstances  of  the 
case.  This  Is  a  mineral  property,  a  property, 
therefore,  of  a  mercantile  nature,  exposed  to 
hazard,  fluctuations,  and  contingencies  of  va- 
rious kinds,  requiring  a  large  outlay,  and  pro- 
ducing, perhaps,  a  considerable  amount  of 
profit  In  one  year  and  losing  it  the  next.  It 
requires,  and  of  all  properties,  perhaps,  the 
most  requires,  the  parties  Interested  in  it  to 
be  vigilant  and  active  In  asserting  their  rights. 
This  rule,  frequently  asserted  by  Ix)rd  Eldon, 
is  consonant  with  reason  and  Justice.  LordEB- 
don  always  acted  upon  It,  and  has  been  fol- 
lowed by  subsequent  Judges  of  great  knowl- 
edge, experience,  and  eminence."  In  16  Cyc. 
p.  150,  under  the  head  of  "Laches  and  Stale 
Demands,"  the  author  says:  "Negligence 
bars  relief  In  equity,"  and,  further,  "courts 
of  equity,  while  sometimes  bound  by,  and  at 
other  times  following,  the  analogy  of  statutes 
of  limitations,  also  act  independently  of  such 
statutes,  refusing  relief  to  parties  who  have 
slept  upon  their  rights  or  have  been  negli- 
gent in  asserting  them."  lie  cites  a  large 
number  of  authorities  supporting  this  text. 

Cent.  Dig.  vol.  19,  t  193,  under  the  head  of 
"Laches  and  Stale  Demands,"  furnishes  valu- 
able information  on  the  subject  A  number 
of  deotsions  from  numerous  states  are  here 
digested  by  the  author.    The  one  most  ap- 


plicable to  the  case  under  consideration  is 
Landrum  v.  Union  Bank,  63  Mo.  48.  It  Is 
said:  "What  length  of  delay  to  sue  will 
bar,  on  the  ground  of  laches,  the  right  of 
parties  whose  property  has  been  irregularly 
or  Improperly  sold  under  color  of  a  trust 
deed  from  claiming  equitable  relief,  must  den 
pend  on  the  circumstances  of  each  case; 
eight  years  held  enough  in  this  case."  It 
is  hard  to  conceive  of  a  case  where  the  above 
rule  would  apply  with  more  force  than  the 
case  at  bar;  Not  one  effort  in  shown  on  the 
part  of  appellant  to  assert  any  right  or 
claim  to  the  property  that  he  bad  notified 
one  of  the  respondents  he  was  unable  to 
redeem  from  the  mortgage  until  12  years 
had  expired,  and  then  only  after  suit  was 
instituted  to  remove  the  cloud  from  the  title 
he  was  then  threatening  to  cast  upon  it  A 
very  learned  and  interesting  discussion  of 
this  question  will  be  found  in  Twin-Lick 
Oil  Co.  V.  Marbury,  91  U.  S.  587,  23  L.  Bd. 
328,  by  Mr.  Justice  Miller.  The  property  In- 
volved in  this  action  was  oil  lands  in  West 
Virginia.  Discussing  the  question  of  laches 
applicable  to  property  of  that  character,  he 
says:  "The  fluctuating  character  and  value 
of  this  class  of  property  is  remarkably  illus- 
trated In  the  history  of  the  production  of 
mineral  oil  and  wells.  Property  worth  thou- 
sands today  is  worth  nothing  tomorrow,  and 
that  which  would  today  sell  for  ?1,000  as 
its  fair  value  may,  by  the  natmral  changes 
of  a  week,  or  the  energy  and  courage  of 
desperate  enterprise,  In  the  same  time  be 
made  to  yield  that  much  every  day.  The 
Injustice,  therefore,  is  obvious  of  permitting 
one  holding  the  right  to  assert  an  ownership 
In  such  property  to  voluntarily  await  the 
event,  and  then  decide,  when  the  danger 
which  is  over  has  been  at  the  risk  of  another, 
to  come  in  and  share  the  profit  While  a 
much  longer  time  might  be  allowed  to  assert 
this  right  In  regard  to  real  estate  whose  val- 
ue is  fixed,  on  which  no  outlay  is  made  for 
improvement,  and  but  little  change  in  value, 
the  class  of  property  here  considered,  subject 
to  the  most  rapid,  frequent,  and  violent  fluctu- 
ations In  value  of  anything  known  as  prop- 
erty, requires  prompt  action  in  all  who  hold 
an  option,  whether  they  will  share  its  risks 
or  stand  clear  of  them.  *  *  •  With  full 
knowle<lge  of  these  facts,  the  appellant  took 
no  action  until  this  suit  was  brought,  nearly 
four  years  after  the  sale;  and  not  until  all 
the  hazard  was  over,  and  the  defendant's 
skill,  energy,  and  money  had  made  his  pur- 
chase profitable,  was  any  claim  or  assertion 
made  by  the  corporation  or  by  the  stock- 
holders. We  think,  both  on  authority  and 
principle — a  principle  necessary  to  protect 
those  who  Invest  their  capital  and  their  labor 
in  enterprises  useful,  but  hazardous — that  we 
should  hold  that  plaintiff  has  delayed  too 
long."  Many  authorities  are  cited  in  support 
of  this  contention. 

The  case  applies  with  much  force  to  the 
case  at  bar.    It  is  exceedluglx  questionably 
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wheth^  the  mining  or  boring  for  oii  in  West 
Virginia  is  more  hazardous,  or  requires  more 
skill,  energy,  and  money,  that  tlie  develop- 
ment of  mineral  in  Idaho.  It  is  unnecessary 
to  further  discuss  this  question  or  cite  addi- 
tional authorities. 

We  tliink  the  findings  of  the  court,  con- 
clusions of  law,  and  Judgment  are  amply  sup- 
ported by  the  record,  and  the  judgment  is 
aflirmed.    Costs  to  respondents. ^^ 

AILSHIB  and  SULLIVAN,  JX,  concur. 


MILLS  NOVELTY  CO.  v.  DUNBAR, 
(Supreme  Court  of  Idalio.    Jan.  6,  1906.) 

i.  KEri.EviN — Gambliho  Devices — Slot  Ma- 
chines— AlXEOATIONS  OP  C0UPL,VINT — DE- 
NIALS BY  Answer. 

Answer  examined,    and   held   suflicient  to 

put   in   issue   the  material   aiiegationa  of   the 

complaint 

i.  Pleadings— Judgment  on  Fleadinqs. 

Where  the  plaintiff  moves  for  judgment  on' 

the  pleadings,  if  the  answer  puts  in  issue  the 

material  allegations  of  the  complaint,  it  is  not 

error  to  deny  such  motion. 
[Eld.  Note. — For  cases  in  point,  see  toI.  39, 

Cent.  Dig.  Pleading,  i  1050,] 

3.  Trial— Dismissal— When  Gbanted.    , 

Where  the  answer  puts  in  issue  the  mate- 
rial allegations  of  the  complaint,  and  the  plain- 
tiff refuses  or  declines  to  introduce  any  evidence 
on  the  trial  in  support  of  the  allegations  of  the 
complaint,  it  is  not  error  for  the  court  to  enter 
a  judgment  of  dismissal,  where  no  affirmative 
relief  is  sought  by  the  answer. 

[Bid.  Note. — For  cases  in  point.  See  vol.  46, 
Cent.  Dig.  Trial,  §  360.] 

4.  Same— FAiLtTBE  to  Introduck  Evidence. 

Where  the  answer  puts  in  issue  the  mate- 
rial allegations  of  the  complaint,  on  the  trial 
it  is  incumbent  on  the  plaintiff  to  establish 
the  material  allegations  of  the  complaint  by  a 
preponderance  of  the  evidence,  and  where  he 
declines  to  introduce  any  evidence  whatever 
it  is  not  error  for  the  court  to  enter  judgment 
of  dismissal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  !  360.] 

5.  CONSnTTTTIONAL    LAW— DETEKMINATION    0» 

Constitutional  Questions — Necessity. 
The  rule  is  well  established  in   this  court 
that  the  constitntionality  of  a  law  will  not  be 
passed  upon  unless  it   la  absolutely  necessary 
to  do  so  in  order  to  decide  the  case. 

[Kd.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  i  43.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ada  County; 
George  H.  Stewart,  Judge.  ' 

Action  by  the  Mills  Novelty  Company 
against  W.  C.  Dunbar.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Hawley,  Puckett  &  Hawley,  for  appellant. 
Quaries  &  Pritchard,  for  respondent. 

RITLLIVAN,  3.  This  Is  an  action  in  replev- 
in to  recover  nine  slot  machines,  alleged  to  be 
of  the  value  of  $325.  The  plaintiff  is  an 
Illinois  corporation,  and  alleges  in  its  com- 
plaint that  the  defendant,  on  the  22d  day  of 
October,   1904,   at  Boise   City,  and   without 


plainttfTs  consent,  and  wrongfully,  took  said 
slot  machines  from  the  possession  of  the 
plaintiff;  that  upon  demand  the  defendant 
refused  to  deliver  the  aame  to  the  plaintiff. 
Judgment  is  demanded  for  the  recovery  of 
said  chattels,  or  for  their  value  in  case  de- 
livery cannot  be  had,  together  with  $25  dam- 
ages and  costs  of  suit 

The  emended  answer  sets  up  three  8q;>arate 
defenses.  In  the  first  the  Incorporation  of 
the  plaintiff  is  admitted;  but  it  avers  that 
the  plaintiff  has  not  filed  a  copy  of  Its  artl- 
des,  certified  or  otherwise,  in  the  office  of  tbe 
Secretary  of  State  of  the  State  of  Idaho,  and 
has  not  in  writing  or  otherwise  designated 
any  person  residim;  within  the  state  as  Its 
agent  upon  whom  legal  process  may  be  serv- 
ed, and  denies  that  the  plaintiff  was,  on  tbe 
22d  day  of  October,  1004,  or  at  any  other 
time,  at  the  city  of  Boise,  or  any  other  place 
within  the  state  of  Idaho,  lawfully  possessed 
of  said  slot  machines,  or  that  the  plaintiff 
was,  at  the  commencement  of  this  action  or 
at  any  time  since,  entitled  to-  tbe  possession 
of  said  slot  machines.  It  denies  that  said 
slot  machines  are  of  the  value  of  $325  or 
any  other-sum;  denies  that  said  slot  machines, 
or  any  part  thereof,  was  on  said  date  or  at 
any  time  the  property  of  the  plaintiff;  denies 
that  the  plaintiff,  at  any  time  before  tbe  com- 
mencement of  this  action,  demanded  the  pos- 
session of  said  slot  machines;  denies  that 
be  still  unjustly  detains  the  same  or  ever  at 
any  time  unjustly  detained  the  same  to  tbe 
damage  of  the  plaintiff  in  any  sum  whatever. 
For  a  second  defense  the  defendant  alleges 
that  he  is  a  duly  appointed,  qualified,  and 
acting  justice  of  tbe  peace  in  and  for  Boise 
precinct  No.  2  of  Ada  county,  Idaho;  that  on 
the  22d  day  of  October,  1904,  information  was 
presented  to  bim  as  such  justice  of  the  peace, 
by  which  as  such  justice  of  the  peace  he  was 
informed  and  satisfied  that  gambling  devices, 
to  wit,  said  nine  slot  machines,  were  then 
within  said  city  and  then  In  operation  as  such 
gambling  devices  in  said  city;  that  said  in- 
formation was  derived  from  an  affidavit  of 
tbe  prosecuting  attorney  of  said  county;  that 
thereupon  defendant,  acting  as  such  Justice 
of  the  peace,  forthwith  issued  warrants  to 
"the  sheriff  or  any  deputy  sheriff  or  constable 
of  said  county,"  commanding  that  said  slot 
machines  be  brought  tiefore  him  at  his  office 
in  said  city;  and  that  thereupon  said  slot 
machines  were  under  and  by  virtue  of  said 
warrants,  which  warrants  were  placed  in 
the  hands  of  A.  Anderson,  a  constable  of  said 
county,  and  under  and  by  virtue  of  which 
said  constable  brought  before  tbe  defendant 
as  justice  of  tbe  peace,  said  slot  machines 
to  be  dealt  with  according  to  law  and  tbe 
statutes  in  such  cases  made  and  provided, 
and  that  such  slot  machines  were  In  tbe  cus- 
tody of  the  law  and  in  the  possession  and  un- 
der control  of  said  A.  Anderson,  as  constable, 
subject  to  the  order  of  said  Justice's  court  at 
the  time  of  the  commencement  of  this  action, 
all  of  which  facts  were  well  known  to  plain- 
Digitized  by  VjOOQIC 
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tiff  and  Its  agents  and  attorneys  at  the  time 
of  tbe  institution  of  this  action.  It  also  avers 
tbat  said  slot  macliines,  and  each  and 
every  of  them,  were  adopted,  designed,  and 
designated  for  the  purpose  of  being  used 
solely  In  gambling ;  that  they  were  being  used 
for  the  sole  purpose  of  gambling  at  the  time 
the  same  were  seized;  and  that  each  of  the  said 
slot  machines  bad  been  designed,  devised,  and 
used  for  gambling  purposes  at  the  time  of 
tbe  selaure  of  the  same  and  for  some  days 
prior  tta««to,  and  all  of  said  machines  were 
being  used  in  said  Boise  City  for  gambling 
and  playing  games,  at  which  money  was  bet 
and  won  or  lost;  that  each  and  all  of  said 
slot  machines  were  gambling  devices,  and 
were  not  adapted  to,  nor  could  they  or  either 
of  them,  be  used  for  any  useful  purpose,  and 
that  the  same  and  all  of  tbem  are  outlawed 
property,  without  value  or  ownership,  at  the 
time  of  the  commencement  of  this  action  and 
at  all  times  since  said  date;  and  that  said 
machines,  nor  any  of  tbem,  are  susceptible 
of  any  legitimate  use,  are  Instruments  of 
crime  designed  and  devised  for  the  purpose 
of  violating  the  statutes  of  this  state  prohi- 
biting gambling,  and  are  incapable  of  ownep- 
8hlp;  that  such  slot  machines  were,  at  the 
time  of  the  commencement  of  this  action  and 
at  the  times  mentioned  in  the  complaint,  in 
tbe  possession  of  said  constable  under  the 
facts  averred.  The  third  defense  alleges 
that  the  plaintiff  Is  a  foreign  corporation, 
and  has  not  filed  Its  articles  of  incorporation. 
In  tbe  office  of  the  Secretary  of  State,  and  has 
not  designated  any  person  upon  whom  service 
of  process  may  be  served  as  required  by  law. 

Plaintiff  demurred  to  said  amended  answer 
and  each  of  said  separate  defenses,  which 
demurrer  was  overruled  by  the  court,  and 
plaintiff  thereupon  moved  for  judgment  on 
the  pleadings,  which  motion  was  denied  by 
the  court.  The  cause  coming  on  for  trial, 
tbe  plaintiff  decided  to  stand  on  its  demurrer 
to  the  answer  and  its  motion  for  Judgment  on 
the  pleadings,  and  declined  to  Introduce  any 
proof,  and  the  court  thereupon  dismissed  the 
action  at  plaintiff's  cost. 

The  notice  of  appeal  states  (1)  that  the 
appeal  is  from  said  order  granting  the  de- 
fendant leave  to  amend  his  answer  and  the 
order  overruling  plaintifTs  motion  for  Judg- 
ment on  the  pleadings;  (2)  to  the  order  over- 
ruling plaintiff's  demurrer  to  defendant's 
amended  answer;  (3)  from  the  Judgment  dis- 
missing the  action  at  plaintiff's  costs.  Coun- 
sel for  plaintiff  has  assigned  three  errors,  the 
first  of  which  is  that  the  court  erred  In  over- 
ruling plaintiff's  motion  for  a  Judgment  on 
the  pleadings. 

Counsel  contends  that  the  material  allega- 
tions of  the  complaint  are  nofc  denied,  and  that 
the  attempted  denial  of  ownership  of  the  prop- 
erty in  the  plaintiff  is  in  the  language  of  the 
complaint  Itself,  which  Is  no  denial.  We  have 
above  set  forth  the  denials  and  averments 
of  the  three  separate  defenses,  and  it  is  clear 
to  us  that  they  are  sufBcient  to  put  in  issue 


ail  of  the  material  allegations  of  tbe  com- 
plaint, except  the  allegation  that  the  plaintiff 
is  a  corporation  organized  and  existing  under 
the  laws  of  the  state  of  Illinois,  which  fact 
is  admitted.  That  being  true,  it  devolved 
upon  the  plaintiff  to  introduce  evidence  suffi- 
cient to  establish  bis  case  by  a  preponderance 
of  evidence,  which  it  did  not  do.  Therefore 
the  court  did  not  err  in  entering  judgment 
of  dismissal.  In  Walling  v.  Bown,  72  Pac. 
OGO,  this  court,  in  discussing  a  motion  for 
Judgment  on  the  pleadings,  said:  "When  the 
plaintiff  moved  for  Judgment  on  the  plead- 
ings, he  not  only,  for  the  purposes  of  his 
motion,  admitted  the  truth  of  all  the  allega- 
tions of  the  answer,  but  he  must  also  be 
deemed  to  have  admitted  the  untruth  of  all 
his  own  allegations  which  defendants  had 
denied."  We  think  that  is  the  correct  rule, 
-as  it  is  Incumbent  on  tbe  plaintiff  to  prove 
Ms  controverted  allegations  by  a  preponder- 
ance of  evidence,  and  wbere  the  court  has 
before  It  nothing  but  the  allegations  of  the 
complaint  and  denials  of  such  allegations  by 
the  answer  there  Is  no  preponderance  In 
favor  of  the  plaintiff,  and  the  court  must 
enter  Judgment  for  the  defendant  See  opin- 
ion on  petition  for  rehearing  in  Inland  Lum- 
ber Ca  V.  Thompson,  infra. 

The  question  of  the  constitutionality  of  the 
antigambling  laws  of  the  state  has  been  rais- 
ed, but  under  the  well-established  rule  In  this 
court  the  constitutionality  of  a  law  will  not 
be  passed  upon  unless  It  is  absolutely  neces- 
sary for  the  determination  of  the  case.  We 
decline  to  pass  upon  that  question,  as  it  is 
not  necessary  to  do  so  in  the  decision  of  this 
case.  State  v.  Ridenbaugh,  5  Idaho,  710,  51 
Tac.  750;  State  v.  Mulliey,  6  Idaho,  617,  59 
Pac.  17 ;  In  Re  Inman,  8  Idaho,  398,  69  Pac. 
120. 

The  Judgment  of  the  trial  court  is  affirmed, 
with  costs  in  favor  of  respondent 

STOCKSIAGER,  0.  J.,  and  AILSHIE, 
Jm  concur. 


INLAND  LUMBER  &  TIMBER  CO.  v. 
THOMPSON,  Assessor,  et  al. 

(Supreme  Court  of  Idaho,  Nov.  30,  1905.    On 
Reiiearing,  Dec.  30,  100;").) 

1.  Taxation— A8.SESSMENT— Estoppel. 

Where  a  taxpayer  lias  furnished  tlie  as- 
sessor with  a  statement  of  his  property,  ar  1 
the  assessor,  relying  thereon,  has  assessed  the 
property  tlierein  described  against  the  perso  i 
furnishing  the  list,  such  person  will  thereatte'- 
be  estopped  from  denying  the  ownership  of  the 
property  in  an  action  to  enjoin  the  collection 
of  the  tax. 

[Ed.  Note, — For  cases  in  point,  see  vol.  45. 
Cent.  Dig.  Taxation,  §§  144,  5(i2.1 

2.  Same  — BoABo  of  Equalization  —  Heab- 

IK<-:. 

Under  the  revenue  act  of  1901  (Sess.  Laws 
1001,  p.  233),  it  is  made  the  duty  of  the  board 
of  equalization  to  order  the  assessor  to  assess 
any  property  which  has  escaped  assessment, 
and  where  such  assessment  is  made  l)efore  the 
final  adjournment  of  tbe  session  of  thej^<d> 
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convened  on  the  fourth  Monday  in  July,  the 
taxpayer  has  his  opportunity  of  lieing  heard, 
and  such  assessment  is  not  void  for  want  of 
notice  or  opirartunity  to  be  heard  in  relation 
thereto. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  §§  603-C06,  850-854.] 

3.  Same— Notice  of  Meeting. 

The  statutes  (sections  53,  65,  pp.  250,  254, 
Acts  1901)  and  published  notice  by  the  clerk 
of  the  board  of  commissioners  (section  92,  p. 
269)  constitute  notice  to  the  taxpayer  of  the 
meeting  of  the  board  of  equalization  and  of  his 
right  to  appear  at  either  or  both  of  such  meet- 
ings and  protest  a^inst  any  assessment  or 
action  of  the  board  in  relation  to  assessments. 

Stockslager,  C.  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Kootenai 
County ;  R.  T.  Morgan,  Judge. 

Action  by  the  Inland  Lumber  &  Timber 
Company  against  Robert  C.  Thompson, 
assessor,  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Hamblin,  Lund  te  Gilbert,  for  appellant 
Ezra  R.  Whitla,  for  respondents. 

AILSHIE2,  J.  This  action  was  commenced 
by  the  plaintiff,  a  Washington  corporation, 
for  the  purpose  of  having  an  assessment 
against  certain  timl>er  lands  owned  by  plain- 
tiff and  situated  in  Kootenai  county  vacated 
and  set  aside,  and  to  restrain  and  enjoin 
the  collector  from  collecting  a  tax  under 
such  assessment.  The  plaintiff's  first  cause 
of  action  alleges  that  under  the  act  of  Con- 
gress approved  June  4, 1897,  the  plaintiff  had 
located  forest  reserve  lieu  land  scrip  on  a 
body  of  government  lands  situated  in  Koote- 
nai county,  and  that  the  location  and  selec- 
tion had  not  been  approved  by  the  (Commis- 
sioner of  the  General  Land  Office  up  to 
January  12,  1003,  and  that  on  January  12th 
the  title  to  all  such  lands  was  still  in  the 
United  States,  and  that  the  same  was  not 
taxable  by  or  under  the  authority  of  the  state 
of  Idaho.  The  second  cause  of  action  alleges 
that  prior  to  January  1,  1003,  the  plaintiff 
made  soldiers'  additional  homestead  appli- 
cations under  the  act  of  Congress  as  em- 
bodied in  sections  2306  and  2307  of  the 
Revised  Statutes  of  the  United  States  [U.  S. 
Comp.  St.  1901,  pp.  1415,  1417]  for  certain 
lands  situated  in  Kootenai  county,  but  that 
none  of  said  applications  were  approved  or 
allowe<l  by  the  Commissioner  of  the  General 
Land  Office  up  to  and  Including  January  12, 
19a3,  and  that  on  January  12th  the  title  to 
such  lands  still  remained  in  the  United 
States  government,  and  that  the  same  was 
not  taxable  by  the  state  of  Idaho.  It  is 
further  alleged  in  each  of  the  foregoing 
causes  of  action  that  the  assessor  and  the 
bonrd  of  commissioners,  acting  as  a  board 
of  equalization,  proceeded  to  and  did  assess 
all  of  the  lands  embraced  under  these  script 
applications  and  locations  for  the  year  1003. 
The  third  cause  of  action  Includes  all  the 
lands  contained  in  both  the  first  and  second 
causes  of  action,  and  also  lands  which  the 


plaintiff  admits  that  It  did  own  and  were 
taxable  for  the  year  1903.  Plaintiff  alleges, 
however,  under  the  third  cause  of  action, 
that  the  assessment  was  made  after  the 
board  of  equalization  had  met  and  without 
notice  to  the  plaintiff,  and  that  the  assess- 
ment so  made  was  "far  higher  than  the  as- 
sessment of  other  lands  in  the  ooimty  of 
Kootenai  of  precisely  the  same  class,  charac- 
ter, and  value,  and  are  in  excess  of  the  fair 
values  of  said  lands.  Said  assessments  are 
unequal  as  compared  with  the  assessments 
of  lands  in  other  parts  of  the  county  of  Koote- 
nai of  the  same  class  and  character,  and  are 
unjust"  The  defendant  demurred  to  the 
plaintilTs  complaint,  and  the  demurrer  was 
overruled  as  to  the  first  cause  of  action,  and 
was  sustained  as  to  the  second  and  third 
causes  of  action.  Plaintiff  refused  to  further 
plead,  and  the  court  entered  Judgment  of  dis- 
missal as  to  the  second  and  third  causes  of 
action,  and  the  defendant  answered  the  first 
cause  of  action.  The  plaintiff  thereupon 
demurred  to  the  answer,  and  the  demurrer 
was  overruled  by  the  court,  and  the  plaintiff 
elected  to  stand  on  its  demurrer.  Judgment 
was  thereupon  entered  In  favor  of  the  defend- 
ant. It  Is  from  these  Judgments  that  this 
appeal  has  been  prosecuted. 

The  first  proposition  argned  by  the  appel- 
lant is  that  the  state  had  no  right  or  author- 
ity to  tax  lands  the  legal  and  equitable  title 
to  which  was  still  in  the  United  States.  That 
neither  the  forest  reserve  lieu  land  scrip  loca- 
tion nor  the  soldiers'  additional  homestead 
location  had  been  accepted  or  allowed  or  ap- 
proved by  the  Commissioner  of  the  General 
Land  Office  prior  to  the  date  on  which  the 
tax  lien  attached  for  the  year  1903.  The  re- 
spondent contends  that  such  question  does 
not  arise  in  this  case,  and  that  if  it  should 
be  resolved  in  favor  of  the  appellant  still 
appellant  could  not  succeed  in  this  case. 
Respondent  insists  that  the  appellant  Is 
estopped  to  deny  that  it  was  the  owner  of 
these  lands  and  that  they  were  taxable  with- 
in Kootenai  county  for  the  year  1903,  for  the 
reason  that  appellant,  on  July  16,  1903. 
through  Its  legal  and  authorized  agent  fur- 
nished the  asses-sor  with  a  statement  of  Its 
taxable  property  for  the  year  1903,  which 
statement  contained  a  description  of  the 
identical  lands  from  the  payment  of  taxes  on 
which  the  ai>i)ellant  is  seeking  to  be  relieved 
in  this  action.  There  appears  to  be  some 
diversity  of  opinion  among  courts  as  to  how 
far  the  doctrine  of  estoppel  will  be  carried 
in  its  application  to  the  taxpayer  who  is  re- 
quired by  statute  similar  to  ours  to  furnish 
the  asses.sor  a  statement  of  all  of  his  prop- 
erty. It  seems  to  us,  upon  an  examination 
of  the  authorities,  that  the  general  trend 
thereof  is  to  hold  the  taxpayer  estopped  from 
denying  his  ownership  of  the  property  listed 
in  his  statement  unless  he  shows  that  the 
same  was  done  through  fraud,  accident,  or 
mistake. 

in  People  v.  S.  &  a  R.^^^^^^^g^^4. 
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the  railroad  company  sought  to  avoid  paying 
taxes  on  a  tract  of  land  which  had  been  In- 
cluded In  a  statement  furnished  by  Its  agent, 
but  which  In  fact  belonged  to  one  Jackson. 
In  considering  this  question  the  Supreme 
Court  of  California  said:  "It  appears  from 
the  evidence  that  the  list  so  furnished  by  the 
superintendent  included,  with  other  described 
property,  the  lots  now  claimed  to  have  been 
owned  by  Jackson.  We  think  the  defendant 
should  not  be  heard,  against  the  admission 
of  the  pleadings,  to  disturb  the  authority  of 
Its  agent,  and  that  the  list  given  by  him  to 
the  assessor  is  binding  upon  the  corporation, 
and  justifled  the  assessor  In  adopting  it  as 
a  correct  statement  of  Its  property."  In  San 
Francisco  v.  Flood,  64  Cal.  504,  2  Pac.  264, 
the  court,  in  discussing  the  duty  of  a  tax- 
payer to  furnish  the  assessor  with  a  list  of 
his  property  and  the  effect  of  his  failure  to  do 
so,  said :  "Whether  the  description  was  fur- 
nished by  the  taxpayer,  or  was  made  by  the 
assessor,  the  taxpayer  having  failed  to  fur- 
nish a  list,  the  complaint  of  the  taxpayer  In 
regard  to  it  should  not  be  regarded.  In  our 
opinion  it  is  the  duty  of  the  taxpayer  to  fur- 
nish a  true  and  correct  list  of  his  taxables 
to  the  assessor,  and  if  he  fails  to  do  so,  and 
any  loss  should  result  to  him  in  consequence 
of  such  failure,  his  complaints  on  such  score 
should  meet  with  no  favor  In  a  court  of  jus- 
tice." In  People  v.  Atkinson,  103  111.  45,  It  is 
said:  "Where  a  person  makes  out  and  de- 
livers to  the  assessor  of  the  town  in  which 
he  keeps  his  business  office  the  schedule  of 
the  amount,  quantity,  and  quality  of  all  his 
personal  property  required  to  be  listed  for 
taxation,  he  will  be  bound  by  such  retura, 
though  a  portion  of  the  property  is  required 
to  be  returned  by  him  to  the  assessor  of  a 
different  town,  where  It  Is  also  assessed." 
This  last  case  was  cited  with  approval  and 
followed  In  Re  Bank  of  Marion  (111.  Slip.)  30 
N.  E.  118;  the  syllabus  to  which  case  fol- 
lows :  "In  absence  of  any  evidence  of  fraud, 
accident,  or  mistake,  a  property  owner  is 
bound  by  a  schedule  of  his  taxable  personal 
property  given  by  him  to  the  as.«sessor."  In 
Ilamacker  v.  Commercial  Bank,  05  Wis.  350, 
70  N.  W.  203,  the  cashier  of  the  bank  had  fur- 
nished the  assessor  with  a  statement  of  the 
l)roi)erty  of  the  bank,  which  contained  $20.- 
0(10  worth  of  personal  property  which  did  not 
in  fact  belong  to  the  bank  and  was  not  as- 
sessable to  tlie  bank.  The  Supreme  Court, 
however,  held  that  the  bank  and  Its  officers 
and  receiver  were  estopped  to  deny  that  the 
bank  was  the  owner  of  such  property.  On 
tills  branch  of  the  case  the  court  said :  "Up- 
on the  tax  roll  the  bank  was  assessed  directly 
as  the  owner  of  personal  property  valued  at 
?20,000,  and  the  various  items  of  taxes  were 
carried  out.  Although  this  was  an  improper 
mode  of  taxation,  we  do  not  perceive  how  the 
bank  could  escape  from  paying  the  tax,  which 
was  based  upon  a  personal  property  return 
made  by  its  own  cashier.  In  such  cases  the 
principle  of  estoppel  has  been  frequently  ap- 


plied, and  certainly  with  Justice.  23  Am. 
&  Eng.  Ency.  of  Law,  209;  Ives  v.  North 
Canaan,  33  Conn.  402;  Republic  L.  Ins.  Co. 
V.  Pollak,  75  111.  203;  People  v.  S.  &  C.  R. 
Co.,  49  Cal.  414.  If  the  bank  could  not  ques- 
tion or  resist  the  tax,  no  ground  is  perceived 
upon  which  the  receiver  could  resist  it."  To 
the  same  effect  see :  KIrkwood  v.  Ford  (Or.) 
56  Pac.  411;  Phelps  Mortg.  Co.  v.  Board  of 
Equalization  (Iowa)  51  N.  W.  50 ;  Lake  Coun- 
ty V.  Mln.  Co.,  68  Cal.  14,  8  Pac.  593 ;  27  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  671.  It  must 
be  conceded,  we  think,  that  the  estoppel 
which  has  been  applied  against  the  taxpayer 
In  the  foregoing  cases  does  not  rest  upon  the 
usual  principles,  nor  contain  the  elements 
necessary  or  usually  required  in  courts  of 
equity  In  the  application  of  that  doctrine.  It 
seems  to  be  applied  rather  upon  the  principle 
that  it  is  the  duty  of  the  taxpayer  to  see  that 
a  list  of  his  property  is  furnished  to  the  prop- 
er officers  for  taxation,  and,  although  that 
fact  might  not  be  misleading  to  the  officers, 
nevertheless,  when  they  have  once  acted  up- 
on It,  he  sliall  not  be  allowed  to  thereafter 
question  its  correctness,  and  thereby  disturb 
the  usual  and  ordinary  procedure  pursued 
in  the  collection  of  taxes.  The  public  at 
large  have  an  Interest  in  the  collection  of 
the  just  proportion  of  taxation  from  every 
property  owner,  and  the  reasons,  therefore, 
become  much  stronger  for  holding  the  in- 
dividual to  a  strict  accountability  when  he 
seeks  to  avoid  payment  than  In  cases  where 
the  controversy  arises  between  citizen  and 
citizen. 

In  opposition  to  the  application  of  this 
principle  of  estoppel,  counsel  for  appellant 
have  cited:  Charlestown  v.  Middlesex  County 
Com'rs,  109  Mass.  270 ;  State  ex  rel.  Flentge 
V.  Burrough,  174  Mo.  700.  74  S.  W.  010; 
Chicago,  etc.,  Ry.  Co.  v.  Cass  Co.,  51  Neb. 
369,  70  N.  W.  055;  Centennial  Eureka  M. 
Co.  V.  Juab  Co.,  22  Utah,  305,  62  Pac.  1024; 
State  V.  Bellew,86  Wis.  180,  56  N.  W.  782; 
State  V.  Baker  (Mo.  Sup.)  31  S.  W.  924; 
People  V.  Central  Ry.  Co.  (Cal.)  38  Pac.  905; 
Central  Pac.  Ry.  Co.  v.  People,  162  U. 
S.  91,  16  Sup.  Ct  766,  40  L.  Ed.  903. 
Prom  an  examination  of  these  cases,  it  will 
be  seen  that  in  the  Missouri,  Nebraska, 
and  both  of  the  Wisconsin  cases  the  courts 
declined  to  apply  this  principle  of  estoppel 
for  the  reason  that  the  property  •which  had 
been  assessed  was  outside  of  and  beyond 
the  jurisdiction  of  the  taxing  officer, 
and  situated  within  the  jurisdiction  of  an- 
other county.  These  courts  held  that  inas- 
much as  property  included  In  the  statements 
made  by  the  taxpayers  was  situated,  as 
shown  by  those  statements,  beyond  the  lim- 
its of  the  county,  and  subject  to  taxation 
within  another  county,  the  taxing  officers 
therefore  had  no  Jurisdiction  over  the  prop- 
erty, and  that  the  assessment  was  for  that 
reason  void.  The  Missouri  court,  however, 
in  State  v.  Burrough,  supra,  observed  that 
the  defendants  might  be  estopped  from^^e^yp 
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ins  the  ownership  of  the  land  described  In 
the  tax  bill  by  reason  of  the  fact  that  they 
ftrmlshed  a  list  of  their  property.  Includ- 
ing the  land  In  question  therein.  Centen- 
nial Eureka  M.  Company  v.  Juab  County, 
supra,  seems  to  rest  for  its  autliority  upon 
two  propositions — first,  the  peculiarity  of 
the  Utah  statutes  with  reference  to  fur- 
nishing a  statement  by  the  taxpayer  and  the 
recovery  of  a  tax  which  has  been  unlawfully 
collected;  and,  second,  on  the  broad  prin- 
ciple that  the  furnishing  of  a  statement  by 
the  taxpayer  does  not  constitute  such  a  fraud 
upon  the  taxing  officer  or  the  public,  nor 
does  it  constitute  such  misrepresentation  as 
to  constitute  an  estoppel  within  the  general 
meaning  of  that  term  ns  defined  by  the  text- 
writers  and  authorities  on  that  question. 
On  the  general  statement  of  the  doctrine  the 
Utah  court  Is  undoubtedly  correct,  but  wlien 
we  come  to  consider  the  respective  duties 
and  obligations  imposed  by  law  and  public 
jwlicy  on  the  taxpayer  on  the  one  hand,  and 
the  tax  assessing  and  collecting  oflScer  on  the 
other  band,  we  at  once  see  the  necessity  of 
a  more  liberal  application  of  that  principle 
in  favor  of  upholding  and  enforcing  an  as- 
sessment against  tlie  taxpayer.  We  are  of 
the  opinion  that  In  the  case  at  bar.  the  ap- 
pellant having  furnished  a  statement  which 
included  these  lands  as  its  property,  and 
the  board  of  equalization  and  the  assessor 
having  acted  on  the  faith  of  such  statement, 
apitellant  should  not  now  be  heard  to  say 
that  it  did  not  own  them.  If  these  taxes 
are  not  paid  and  the  property  should  be  sold, 
Buch  a  sale  cannot  affect  the  government, 
but  only  such  right  and  title  as  the  appel- 
lant has.  The  government  is  not  here  com- 
plaining, and  it  is  difficult  to  see  what  Injury 
can  result  to  appellant  on  account  of  the 
flRRcssment  of  those  lands,  if,  indeed,  tbcy 
belong  to  the  government 

Passing,  now,  to  a  consideration  of  the 
question  of  notice,  we  will  first  ob^serve  the 
provisions  of  the  revenue  act  of  March  22, 
1!K)1.  Sections  28-33  of  the  act  (Ses.s.  Laws 
1901,  pp.  245-248)  make  it  the  duty  of  every 
person  owning  projierty  to  furnish  the  as- 
sessor of  his  county  a  statement  under  oath 
setting  forth  si>eclfically  all  of  the  real  and 
personal  proiierty  owned  by  such  person  or 
under  his  control  at  12  m.  on  the  second 
Alonday  in  January  of  that  year,  and  any 
person  falling  or  neglecting  to  furnish  such 
statement  under  oath,  after  demand  made 
therefor,  is  subject  to  the  penalty  of  having 
his  property  listed  and  assessed  by  the  as- 
sessor, which  assessment  cannot  thereafter 
be  reduced  by  the  board  of  equalisation. 
Section  35,  p.  248.  By  section  01  Q)age  2(58) 
of  the  act  it  is  made  the  duty  of  the  assess- 
or to  complete  his  assessment  roll  on  or  be- 
fore the  1st  day  of  July  in  each  year,  and  he 
and  his  deputies  must  take  and  subscribe  the 
oath  provided  therein.  By  section  92  (page 
200),  the  assessor  Is  required,  as  soon  as  the 
assessment  roll  is  completed,  to  deliver  the 


same,  together  with  the  statements  furnished 
him  by  the  taxpayers,  to  the  clerk  of  the 
board  of  county  commissioners,  who  is  re- 
quired to  immediately  give  notice  thereof  of 
the  time  of  the  meeting  of  the  board  of 
equalization  by  publication  in  a  newsi)ai>er 
printed  and  published  in  the  county.  By 
section  53  (page  250>  of  the  act  it  Is  made 
the  duty  of  the  board  of  county  commis- 
sioners to  meet  on  the  second  Monday  in  July 
of  each  year  as  a  board  of  equalization.  At 
this  meeting  It  Is  the  duty  of  the  board  to  ex- 
amine the  assessment  roll  name  by  name, 
together  with  the  valuation  of  property  of 
each  taxpayer  assessed,  and  raise,  or  Ciin.se 
to  be  raised,  any  assessment  of  property 
which  in  the  Judgment  of  the  board  has  not 
been  assessed  at  its  fair  cash  value.  By  sec- 
tion (50  (page  2.")2)  it  is  provided  that  at  such 
meeting  the  board  "may  direct  and  require 
the  assessor  to  assess  any  taxable  property 
that  has  escaped  as.sessment.  Increase  any 
valuation  or  add  to  the  amount,  number, 
quantity  or  value  of  any  property,  when  a 
false,  inaccurate,  or  Incomplete  list  has  t)een 
furnished  or  rendered."  By  the  same  sec- 
tion it  Is  provided  that  "ail  persons  whose 
assessment  is  altered,  modified,  or  affected 
In  the  amount  of  valuation  of  property 
charged  to  them,  shall  be  notified  by  the 
clerk  of  said  board  l)y  letter  deposited  in  tlie 
t'nited  Stjites  mail,  jwst-pald  and  addressed 
to  such  person  Interested,  at  least  ten  days 
before  the  final  action  Is  taken  in  fixing  and 
equalizing  such  assessment,  of  the  dny  fixed 
when  he  may  be  heard  tipon  the  matters 
affecting  the  assessment  of  his  pro|)erty  for 
taxation,  which  shall  be  on  the  fourth  Mon- 
day in  July  of  each  year,  or  as  soon  there- 
after as  be  can  be  heard  or  his  matter  be 
readied."  By  the  provisions  of  section  53 
alx)ve  referred  to  it  is  made  the  duty  of  tlie 
board  to  coutlnue  in  session  for  the  purpose 
of  equalizing  assessments  "until  the  busi- 
ness of  equalization  is  disposed  of."  Section 
05  (page  254»  provides  that  the  board  shall 
meet  on  the  fourth  Monday  In  July,  "and 
continue  In  session  until  all  the  parties  u\r- 
pearing  have  boon  heard,  and  tmtil  all  the 
proposed  additional  assessment,  changes  and 
corrections  have  been  acted  upon,  *  •  • 
and  the  clerk  of  the  board  must  keep  a 
record  of  their  proceedings,  and  as  auditor  he 
may  receive  from  the  tax  collector  the  origi- 
nal assessment  book,  and  may  retain  tiie 
same  for  the  time  necessary  to  enter  the 
additional  assessments,  changes  and  correc- 
tions ordered  by  the  board." 

Appellant  complains  that  It  had  no  notice 
that  its  property  had  been  assessed,  and  no 
opportunity  to  appear  before  tlie  board  of 
equalization.  We  find  the  following  state 
of  facts  as  contained  in  the  record :  The 
iward  of  commissioners  met  as  a  board  of 
equalization  on  July  13,  1903,  and  continued 
In  session  until  July  16th,  when  they  ad- 
journed until  July  20th.  On  July  20th  they 
i  convened  and  contin^:)^^!^,  ^gtji0^»[i(tag 
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that  day,  and  thMenpon  adlonmed  mitn  Jaly 
27ib.  Ob  July  27tb.  which  was  the  fourth 
Monday,  they  met  and  oantlnned  In  aeBsion 
until  the  28th.  when  they  adjourned. alne  die. 
The  atseaBor  alleges  that  he  oompleted  the  as- 
seMment  roll  for  the  year  1903  on  the  11th 
day  of  July,  and  dellTered  the  same  to  the 
clerk  of  the  board  of  commissioners,  and  that 
prior  to  that  time  be  had  no  knowledge  or  In- 
formation concerning  the  property  described 
In.  plalntUTs  complaint,  and  for  that  reason 
the  same  had  not  been  by  him  assessed  up  to 
the  time  he  completed  the  roll  and  delivered 
it  to  the  clerk  of  the  board;  that  prior  to  the 
leth  day  of  Jnly,  1903,  the  plaintiff  bad 
failed  and  neglected  to  furnish  the  asaenor 
with  a  statement  of  its  property,  and  that  on 
the  16th  day  of  July  he  made  a  request  that 
it  furnish  such  list;  and  that  thereupon  the 
plaintiff  fnrnlshed  a  statement  as  required  by 
law  which  contained  a  descrtptloo  of  the  prop- 
erty described  in  plalntUTs  complaint,  and 
concerning  the  assessment  of  which  the  plalih- 
ttff  is  complaining  in  this  action.  The  assess- 
or further  alleges  that  thereafter,  and  on 
about  the  28tb  day  of  July,  1903,  the  board 
of  commlBSiooers,  while  sitting  as  a  board 
of  equalization,  and  knowing  of  the  list  and 
statement  which  had  been  furnished  to  the 
assessor  by  the  plaintiff,  ordered  and  direct- 
ed the  assessor  to  assess  the  property  con- 
tained in  said  statement  as  property  that  had 
escaped  taxation,  and  that  he  as  assessor 
thereni)on,  in  compliance  with  the  order  of 
the  board,  placed  the  property  on  the  aAsess- 
mmt  roll  and  made  the  assessment  as  ex- 
hibited in  plaintiff's  complaint,  and  that  af- 
ter such  assessment  was  made  the  board  of 
equalization  did  not  alter,  change,  or  modify 
such  assessment  in  any  manner.  It  there- 
fore appears  that  the  asseBsment  complained 
of  In  this  action  was  a  new  and  additional 
assessment  made  under  the  provisions  of 
sections  60  and  65  of  the  revenue  act,  snpra. 
Under  the  provisions  of  that  act  It  is  the  du- 
ty of  the  board  to  convene  on  the  second 
Monday  of  July  and  examine  the  assessment 
roll,  and  order  any  raises  or  changes  that  it 
may  deem  necessary,  and  to  require  notice 
thereof  given  to  the  taxpayer  by  the  clerk, 
and  that  at  their  second  meeting,  convened 
on  the  foorth  Monday,  they  hear  any  com- 
plaints made  against  any  proposed  raises  or 
changes,  and  at  tbe  latter  meeting  they  fi- 
nally determine  and  pass  upon  such  matters. 
At  tbe  first  meeting  they  are  also  required 
to  direct  the  assessor  to  make  any  new  or 
additional  assessments  where  property  has 
escaped  assessment  The  times  of  both  of 
these  meetings  are  fixed  by  statute,  and  In 
addition  thereto  It  Is  made  the  duty  of  the 
clerk  of  the  board  to  publish  notice  of  the 
time  and  place  that  the  board  of  equalization 
will  meet  These  statutes  and  tbe  publishing 
of  such  notice  give  ample  opportunity  to  ev- 
sry  taxpayer  to  appear  before  tbe  board  in  re- 
lation to  any  matter  of  assessment  concern- 
ing which  he  desires  to  be  beard.    In  tbla 


case  the  appellant  fumlshad  the  assessor 
with  a  list  of  its  property  between  tbe  second 
and  fourth  Mondays  of  July  (July  16th), 
and  it  must  have  known  as  a  matter  of  fact 
the  purpose  of  this  statement  and  tbe  use  to- 
which  it  would  be  put  by  tbe  assessor  and 
the  board  of  equalization.  In  addition  to 
this  actual  notice,  the  appellant  had  notice 
by  statnte  that  tbe  board  would  conv^ie  on 
the  fourth  Monday  and  finally  pass  upon  all 
new  and  additional  assesEments.  As  a  mat- 
ter of  fact  the  board  did  convene  in  conform* 
Ity  with  law,  and  at  such  meeting  It  directed 
tills  property  assessed,  and  after  it  was  pla- 
ced upon  the  assessment  roll  and  assessed  by 
the  assessor  It  appears  that  such  assessment 
was  satisfactory  to  the  board  of  equaliza- 
tion, and  they  thereafter  made  no  alteration 
or  change  therein.  It  Is  true  that  plaintiff 
alleged  that  the  assessment  was  made  after 
the  adjournment  of  the  board;  but,  as  the 
case  comes  here  on  demurrer  to  tbe  answer, 
we  must  concede  all  the  allegations  of  tbe 
answer.  If  appellant  bad  been  present  dur- 
ing this  last  session  of  the  board,  it  would 
have  had  its  opportunity  to  be  heard  con- 
cerning the  assessment  and  valuation  placed 
upon  its  property,  and  If  it  failed  to  do  so 
it  was  Its  own  fault  and  It  should  not  be 
heard  to  complain  at  this  time 

Section  60  only  requires  notice  to  be  ninlled 
to  persona  who  have  already  been  asscs!ied 
and  whose  assessments  are  "altered,  moditled, 
or  :iffected  in  tbe  amount  of  valuation  of  prop- 
erty charged  to  them."  There  is  no  require- 
ment that  a  notice  be  mailed  to  a  person  who 
has  never  been  assessed,  and  whose  assess- 
ment Is  ordered  by  the  board.  Every  i)er8on 
who  has  not  been  assessed  prior  to  the  date 
on  which  the  assessor  delivers  tbe  assess- 
ment roll  to  the  clerk  of  the  board  has  no- 
tice that  tbe  board  will  order  bis  property 
assessed  if  they  discover  it  Therefore,  if 
any  person  whose  property  has  not  been  as- 
sessed wants  to  know  the  amount  for  wbicb 
bis  property  is  assessed  or  to  be  heard  in  re- 
lation thereto,  he  should  appear  during  the 
session  convened  on  the  lourth  Monday  in 
July  and  present  bis  grievances.  Ore.  &  O. 
R.  Oo.  ▼.  Lane  County  (Or.)  31  Paa  964; 
Uamp  T.  Marion  County,  snpra;  KIrkwood  v. 
Ford  (Or.)  56  Pac.  411;  Albany  Mutual  Bldg. 
Ass'n  T.  City  of  Laramie  (Wyo.)  65  Pac.  1011; 
Aggers  v.  People  (Colo.  Sup.)  38  Pac.  386; 
U.  8.  Trust  Company  v.  Territory  (N.  M.) 
62  Pac  987;  Orr  v.  State  Board  of  Equal- 
ization, 3  Idaho  (Hasb.)  190,  28  Pac.  410. 

Tbe  Judgments  appealed  from  are  affirmed. 
Costs  awarded  to  respondents. 

SULLIVAN,  J.,  concurs. 

STOCKSLAGER.  a  J.  It  must  be  conced- 
ed that  lands  belonging  to  the  government 
are  not  assessable  to  any  one  so  long  as  tb^ 
title  remains  in  the  United  States.  The 
homestead  or  entryman  under  any  of  the 
provisions  of  the  land,  laws  qm  oaif  be  as- 
Digitized  by  VjOOQ  IC 
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sessed  for  the  Improvements  he  may  have 
on  the  land.  It  Is  true,  In  this  case,  that 
the  land  In  controversy  was  returned  by  an 
agent  or  officer  of  the  corporation  as  part  of 
the  assets  of  the  company  or  corporation. 
It  is  possibly  true  that  after  such  return 
they  should  not  be  beard  to  complain  of  the 
assessment,  as  the  defendant  assessor  was 
in  no  way  responsible  for  the  error,  if  such 
it  was.  In  the  return  of  the  property.  Enter- 
taining these  views,  I  express  no  opinion 
as  to  the  rights  of  recovery  in  this  action. 

On  Rehearing. 

SULLIVAN,  X  A  petition  for  rehearing 
has  been  filed  in  this  case,  and  It  is  stated 
therein  that  "it  is  apparent  from  a  reading 
of  the  opinion  relating  to  the  third  cause 
of  action  that  the  court  assumed  that  the 
resixindent  filed  an  answer  to  this  cause  of 
action,  where  as  the  fact  is,  as  stated  In  the 
first  part  of  the  opinion,  that  the  respond- 
ents demurred  to  this  cause  of  action  and  the 
demurrer  was  sustained.  This  being  true.  It 
seems  to  us  that  an  entirely  dlfterent  aspect 
is  put  upon  this  part  of  the  case."  And 
in  support  of  that  contention  counsel  quotes 
from  the  opinion  as  follows :  "It  Is  true  that 
the  plaintiff  alleged  that  the  assessment  was 
made  after  the  adjournment  of  the  board; 
but,  as  the  case  comes  here  on  demurrer  to 
answer,  we  must  concede  all  the  allegations 
6t  the  answer."  The  facts  are  as  follows: 
The  complaint  purports  to  state  three  causes 
of  action.  A  demurrer  was  sustained  to  the 
second  and  third,  and  overruled  as  to  the 
first  That  left  the  complaint  standing  with 
one  cause  of  action.  To  that  cause  plaintiff 
answered,  and  to  no  other.  The  court  does 
not  Intimate  in  the  opinion  that  the  respond- 
ents answered  either  cause  of  action  but  the 
first  On  the  trial  the  issues  were  made 
up  by  the  first  cause  of  action  In  the  com- 
plaint and  the  answer  thereto;  the  second 
and  third  causes  of  action  having  been  strick- 
en out  on  demurrer.  No  evidence  whatever 
was  introduced  on  the  trial,  and  it  is  stated 
In  the  judgment  as  follows:  "By  agree- 
ment of  counsel,  the  first  cause  of  action  of 
the  plaintiff's  amended  complaint  and  the 
defendant's  answer  thereto  were  submitted 
to  the  conrt  for  decision;  the  respective 
counsel  agreeing  that  the  facts  set  forth 
in  the  plaintiff's  first  cause  of  action  and 
the  defendant's  answer  thereto  correctly  set 
forth  the  issues."  Upon  that  state  of  facts 
the  court  in  its  decision  must  find  all  of  the 
material  allegations  of  the  complaint  denied 
by  the  answer  in  favor  of  the  defendant 
Upon  all  issues  denied  by  the  answer,  the 
plaintiff  must  produce  a  preponderance  of 
evidence  to  recover,  and  the  lower  court  we 
think  rightly  concluded  that  on  the  complaint 
and  the  answer  thereto  the  plaintiff  was  not 
entitled  to  a  Judgment  Walling  r.  Bown 
Hdaho)  72  Paa  960;  Mills  Novelty  Co.  r. 
Dunbar  (Idaho)  88  Pac.  932. 

It  is  (nrtlMr  contended  bgr  petitioner  that 


it  Is  not  pretended  that  the  list  of  taxable 
property  famished  the  assessor  was  the  of- 
ficial statement  which  the  assessor  Iiad  a 
right  to  exact  and  which  the  law  provides 
must  be  sworn  to,  and  for  that  reason  tbs 
doctrine  of  estoppel  will  not  apply.  We  can- 
iiot  agree  with  that  contention.  The  api>el- 
lant  furnished  a  list,  and  nnder  the  facts  of 
this  case,  whether  It  be  sworn  to  or  not, 
whether  it  be  the  oflScIal  list  or  not,  he  is 
estopped  at  this  time  from  denying  ttiat  It 
is  correct 
The  petition  for  rehearing  is  denied. 


STOCKBLAGBR,  a  J. 
concur. 


and  AILSHIB,  J, 


(U  Idaho,  au) 
STONEBUBNBE  t.  STONEBURNEB. 

(Supreme  Court  of  Idaho.  Dec.  27,  1S05.   On 
Rehearing,  Jan.  23,  1900.) 

1.  DrvQBCK— Whbh    GBAimcD. 

Divorce  Is  a  renwdy  for  the  Innocent,  and 
win  not  be  granted  to  one  who  is  shown  to  be 
guilty  of  a  similar  offense  against  the  marital 
ooBtract  as  tliat  of  which  he  or  she  complains. 
[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,  {i  188-197.] 

2.  Sauk— RECRiifiHATioN. 

The  defense  of  recrimination  In  divorce 
salts  is  recognized  and  adopted  by  sections 
2404  and  2460  of  the  Revised  SUtntes  of  1S87. 
and  oonstitates  a  complete  bar  to  a  recovery, 
where  the  defendant  shows  a  valid  existing 
cause  of  action  against  the  plaintiff. 

[Ed.  Note. — For  cases  in  point  >ee  voL  17, 
Cent  Dig.  Divorce,  {  197.] 

S.  Saue—Desebtion— Change  or  Domcius. 

As  to  whether  or  not  a  husband  can,  while 
himself  a  deserter  of  his  wife,  change  the  domi- 
cile to  a  foreign  Jurisdiction,  and,  after  causing 
the  wife  to  go  to  such  jurisdiction  io  defending 
an  action  prosecuted  by  him,  there  solicit  her  to 
come  and  live  with  him  in  the  new  home,  and 
thereby  convert  her  into  a  deserter  of  ber 
husband,  considered. 

[Ed.  Note. — For  cases  in  point  see  voL  17, 
Cent  Dig.  Divorce,  i  129.] 

4.  Same— Offer  of  Reconchjatior. 

In  cases  of  desertion  the  offending  party 
may  at  any  time  return  and  offer  reconciliation, 
and  the  injured  spouse  cannot  reject  such  offer, 
if  made  prior  to  the  expiration  of  the  one-year 
period  during  which  time  the  desertion  ripens 
into  a  cause  of  action ;  bat  if  made  after  the 
right  of  action  has  accrued,  the  injured  spouse 
may  reject  such  offer  without  thereby  as- 
suming the  attitude  of  an  offender  against  the 
marital  contract 

5.  Same— Evidence. 

Evidence  examined  and  considered,  and  keM 
insuflicient  to  warrant  a  decree  of  divorce  in 
favor  of  the  plaintiff. 
(Syllabus  by  the  Court) 

Appeal  from  District  Conr^  Net  Peros 
County;  E.  O.  Steele,  Judge. 

BUI  by  Joseph  W.  Btonebumer  against 
Abbie  E.  Btonebumer.  Judgment  for  plain- 
tiff,  and  defendant  appeals.    Reversed. 

E'ngene  O'Neill,  for  appellant  6ea  W. 
TannahlU,  for  respondent 

AILSHIE,  J.  This  action  was  instituted 
by  the  respondent  In  the  district  court  Febru- 
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itry  16,  1903,  praying  for  a  decree  of  divorce. 
Tbe  defendant,  who  is  appellant  In  this  court, 
answered,  denying  the  charge  of  desertion 
and  as  a  separate  defense  alleged  and  char- 
ged the  plaintiff  with  a  violation  of  the 
marital  contract  in  that  be,  without  just  or 
any  cause  therefor,  deserted  and  abandoned 
her  on  the  8tb  day  of  June,  1806,  at  Berne, 
in  the  state  of  Indiana.  After  the  issues 
were  made  up,  the  district  court  referred  the 
case  to  a  referee  to  take  the  testimony  and 
report  the  same  to  the  court  After  the  evl- 
dence  was  reported  and  the  case  waa  argued 
and  submitted,  the  court  made  findings  of 
fact  and  thereupon  entered  Judgment  in  favor 
of  the  plaintiff  and  against  the  defendant. 
The  trial  court  found  upon  all  the  material 
Issues  of  the  plalntifiTs  complaint,  but  failed 
to  find  on  the  issues  raised  by  the  separate 
defense  interposed  by  the  defendant,  wherein 
the  plaintiff  was  charged  with  desertion. 

This  failure  to  make  findings  on  the  Issues 
presented  by  defendant's  separate  defense 
which  was  pleaded  under  sections  2464  and 
2466,  Rev.  St  1887,  if  true,  would  have  con- 
stituted a  complete  defense  to  the  plaintiff's 
cause  of  action,  and  Is  one  of  the  errors  as- 
signed on  this  appeal.  It  was  clearly  the 
duty  of  the  court  to  make  findings  on  this 
issue  the  same  as  on  the  Issue  presented  by 
the  plaintiff's  complaint  Sectl(m  2464,  su- 
pra, provides  that  "divorces  must  be  denied 
upon  showing  •  •  •  recrimination."  Sec- 
tion 2466,  supra,  provides  that  "Recrimina- 
tion la  a  showing  by  the  defendant  of  any 
cause  of  divorce  against  the  plaintiff.  In  bar 
of  the  plaintiff's  cause  of  divorce."  The  gen- 
eral finding,  therefore,  "that  all  the  material 
allegations  and  denials  of  defendant's  an- 
swer In  conflict  with  the  foregoing  findings 
are  found  to  be  unsupported  by  the  evidence 
and  untrue,"  is  not  a  sufficiently  specific 
finding  upon  the  issues  raised  by  a  recrimina- 
tory defense. 

The  appellant  places  her  chief  contention, 
however,  in  this  court,  upon  the  fact  that  the 
evidence  was  Insufficient  to  support  findings 
and  a  decree  in  favor  of  the  plaintiff,  and 
that  the  uncontradicted  evidence  in  the  case 
supports  the  allegations  of  appellant's  sepa- 
rate defense.  In  this  case  no  witnesses  were 
produced  In  the  district  court,  and  the  dis- 
trict Judge  did  not  see  or  hear  any  of  the 
witnesses  testify  in  the  case.  In  this  condi- 
tion of  the  case,  under  the  rule  heretofore 
established  in  this  court  it  becomes  our  duty, 
where  the  question  of  sufficiency  of  the  evi- 
dence is  raised,  to  make  an  original  examina- 
tion of  the  entire  evidence  in  the  case  and  de- 
termine the  weight  and  preponderance  there- 
of the  same  as  If  the  ease  had  never  before 
been  heard.  Boby  v.  Roby  (Idaho)  77  Pac. 
215.  The  plaintiff  and  defendant  inter- 
married in  the  state  of  Indiana  on  the  2d 
day  of  April,  188a  After  a  number  of  re- 
movals to  different  points  In  the  state  of  In- 
diana, they  went  to  Cincinnati,  where  the 
plaintiff  attended  a  medical  college,  while  his 


wife,  the  defendant,  kept  boarders  to  detraj 
the  erpenae  of  obtaining  his  medical  educa- 
tion. After  completing  his  medical  coviraa 
they  located  at  Berne,  Ind.,  where  the  appel- 
lant engaged  in  the  practice  of  medicine. 
Their  married  life  appears  to  tiave  been  fair- 
ly agreeable  and  happy  until  about  the  year 
1896.  On  June  8th  of  that  year,  along  toward 
midnight  the  plaintiff,  without  notice  or 
warning  to  his  wife,  left  the  home,  boarded 
the  train,  and  disappeared.  On  June  IStb 
of  that  year  he  wrote  to  her  from  Mound 
Oity,  Kan.,  discussing  at  considerable  length 
his  reasons  for  leaving  her,  and,  among  other 
things,  said:  "As  this  is  the  third  attempt 
of  my  leaving,  I  am  determined  that  this 
shall  be  the  last  I  will  never  live  with  you 
again.  You  say  that  you  are  going  to  follow 
me.  This  will  do  you  no  good,  for  I  will  not 
take  up  with  you  any  more.  This  will  bo 
the  third  time,  and  I  will  not  attempt  it;  so 
you  may  Just  as  well  stay  there  and  save  the 
money  and  worry  of  the  trip."  Later  he  re- 
turned to  Indiana,  but  did  not  go  to  his  home^ 
nor  return  to  his  wife,  and  on  Aug^ust  1, 
1896,  he  commenced  an  action  in  the  circuit 
court  of  Adams  county,  Ind.,  for  a  divorce, 
upon  the  grounds  of  cruel  and  inhuman  treat- 
ment Inflicted  by  his  spouse.  The  defendant 
answered  the  complaint  denying  its  allega- 
tions, and  also  charged  the  plaintiff  with 
deserting  and  abandoning  her  on  the  8th  day 
of  June  previous.  The  appellant  thereupon 
filed  his  affidavit  for  a  change  of  venue  from 
Adams  county,  upon  the  grounds  that  be 
could  not  have  a  fair  and  Impartial  trial  in 
that  county,  and  thereupon  the  case  was  trans- 
ferred to  the  Jay  county  circuit  court  The 
case  was  thereafter  tried  and  determined, 
and  Judgment  was  entered  In  favor  of  the 
defendant  and  against  the  plaintiff.  The 
plaintiff  did  not  return  to  bis  wife  or  resume 
the  marital  relations  with  her,  but  thereafter 
came  West  and  located  at  Leland,  in  Nex 
Perce  county,  Idaho,  on  about  January  30, 
1890.  In  the  meanwhile  bis  wife  was  living 
and  residing  at  the  old  home  at  Berne^  lad. 
On  January  22,  1900,  the  plaintiff  com- 
menced an  action  against  the  defendant  in 
the  district  court  In  and  for  Nes  Perce  county, 
charging  against  her  the  same  acts  of  cruelty 
alleged  in  his  complaint  in  the  Indiana  court 
in  1896.  In  response  to  the  service  of  process 
in  this  latter  case,  the  defendant  came  to 
Idaho  and  employed  counsel  and  defended 
against  plaintiff's  cause  of  action,  and  on 
October  14,  1901,  a  decree  was  entered  deny- 
ing the  plaintiff  any  relief,  upon  the  ground 
that  the  matter  was  res  adjudicata,  having 
been  previously  passed  upon  by  a  court  of 
competent  Jurisdiction  in  the  state  of  Indi- 
ana. After  the  entry  of  this  latter  decree, 
the  defendant  remained  at  Lewlston,  and  she 
and  the  plaintiff  soon  thereafter  began  to 
confer  vritb  each  other  apparently  with  a 
view  to  a  reconciliation  and  again  living  and 
residing  together.  Several  notes  were  ex- 
changed making  engagements,  at  which  tlmea 
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and  places  they  would  confer  with  each 
other  with  reference  to  a  settlement  of  their 
differences.  These  notes  were  in  evidence, 
and  in  them  each  professes  a  willingness  to 
live  with  the  other,  but,  when  we  come  to 
reading  the  testimony  of  the  resi>ectlye  par- 
ties with  reference  to  the  conyersations 
which  took  place  between  them  at  these 
meetings,  we  find  an  utter  failure  on  their 
part  to  agree  as  to  the  character  and  import 
of  their  conversations  and  interviews  or 
what  was  said  at  such  times.  The  wife  tes- 
tifies that  she  requested  her  husband  to  go 
for  a  wallc  on  one  or  two  occasions  in  order 
that  they  might  discuss  matters,  but  It  stands 
admitted  by  the  plaintiff  that  be  always  re- 
fused and  declined  to  have  any  conversation 
with  her  in  reference  to  their  differences  at 
any  time  or  place  other  than  at  bis  room  In 
the  hotel  or  at  bis  attorney's  ofDce.  At  each 
of  these  conversations  there  seems  to  have 
been  a  witness  near  who  was  able  to  hear 
part  of  the  conversations,  especially  what 
was  said  by  the  plaintiff.  In  one  Instance 
the  witness  admits  that  he  was  requested  by 
the  plaintiff  to  be  at  such  place  as  he  could 
overhear  the  conversation.  The  plaintiff  tes- 
tified that  at  these  various  conversations  he 
requested  the  defendant  to  go  with  him  to 
his  home  and  place  of  residence  at  Leland, 
and  to  live  with  him,  and  that  he  promised 
to  care  and  provide  for  her  If  she  would  do 
so,  and  that  she  would  from  time  to  time  tell 
him  that  she  did  not  know  what  she  would 
do.  It  is  admitted,  however,  that  she  did  not 
go  with  blm,  and  has  at  no  time  lived  or 
resided  with  him  in  Idaho.  The  witnesses 
who  overheard  the  conversations  all  testified 
that  the  plaintiff  requested  his  wife  to  go 
with  htm  to  his  home  and  resume  the  marital 
relations.  It  is  well  enough  to  here  observe 
that  no  witness  claims  to  have  heard  all  that 
was  said  or  much  of  anything  that  was  said 
by  the  defendant.  The  defendant  testifies  that 
nt  some  of  these  interviews  the  plaintiff  In- 
sisted on  her  entering  into  an  agreement  and 
arrangement  with  him  whereby  he  should 
have  a  divorce,  and  that  when  she  would  de- 
cline to  do  so  he  would  become  excited  and 
abusive  and  on  several  occasions  shook  his 
fist  In  her  face.  She  also  testifies  that  she 
told  him  she  would  go  with  him,  and  that  he 
agreed  to  call  for  her  at  her  boarding  place 
at  a  certain  hour  In  the  afternoon,  but  that 
he  never  called.  Things  went  along  in  this 
manner  until  February  IC,  lOa*?,  when  the 
plaintiff  commenced  this  action  in  the  district 
court  of  Nez  Perce  county,  praying  for  a 
divorce  on  the  grounds  of  desertion.  The 
plaintiff  in  his  complaint  alleges  that  In  the 
month  of  December,  1901,  the  defendant  de- 
serted and  abandoned  him  without  any  just 
cause  and  against  his  will  and  consent.  The 
evidence  Introduced  upon  the  trial  of  the 
cause  was  to  the  effect  hereinbefore  cited. 

It  Is  unnecessary  to  go  into  detail  as  to  the 
evidence  produced  by  the  respective  parties, 
and  we  shall  content  ourselves  by  stating  the 


ultimate  fhcts  we  gather  from  the  entire  eTl^ 
dence  In  the  case.  As  said  alMve,  the  evidenoe 
was  liefore  the  trial  court  on  paper  tlie  same 
as  it  18  here,  and  we  are  tberefwe  in  the 
same  position  as  the  trial  court  with  refer- 
ence to  Judging  of  the  credibility  of  witnesses 
and  their  bias  and  prejudice.  If  any,  in  tlie 
case.  It  satisfactorily  appears  to  us  that 
the  fundamental  cause  of  the  respondent  de- 
serting his  wife  on  June  8,  189(>.  is  more 
largely  due  to  bis  infatiutlon  with  another 
woman  than  to  any  cruel  or  inhuman  treat- 
ment received  by  him  at  the  hands  of  Ills 
wife.  It  is  probably  true  that  his  attentions 
to  another  woman  called  down  on  his  own 
head  some  well-merited  chastisement  from  hla 
wife.  It  stands  admitted  that  he  first  desert- 
ed bis  wife,  and  that  a  court  of  competent  ju- 
risdiction refused  to  grant  him  a  divorce.  It 
must  therefore  follow  tliat  he  deserted  her 
without  cause.  He  thereafter  left  the  state 
and  took  up  his  domicile  In  a  foreign  Juris- 
diction, where  he  again  sought  to  obtain  a 
legal  release  from  the  obligations  of  his  mari- 
tal contract  In  order  to  defend  herself 
against  his  charges,  the  wife  was  compelled 
to  leave  her  home  in  Indiana  and  come  to 
this  state,  where  she  successfully  resisted 
his  efforts  to  obtain  a  divorce.  The  circum- 
stances surrounding  the  plalntiflfs  subsequent 
conduct  toward  her  led  to  the  irresistible  con- 
clusion thot  he  was  seeking  grounds  for  a  di- 
vorce rather  than  a  sincere  and  bona  flde 
reconciliation  with  his  wife.  If  be  had  en- 
gaged in  these  meetings  and  Interviews  with 
his  wife  inspired  and  prompted  with  a  desire 
to  win  her  favor  and  discharge  the  obligations 
of  his  marriage  vows  toward  her,  it  is  diffi- 
cult to  understand  why  he  should  have  deem- 
ed It  necessary  to  have  those  meetings  and 
conversations  where  be  could  have  witnesses 
overhear  him,  and  should  also  select  a  witness 
to  be  In  reach  where  he  could  hear. 

But,  putting  all  this  aside,  and  conceding 
all  the  plaintiff  Says  Is  true,  and  that  he  did 
faithfully  and  sincerely  seek  to  be  reconciled 
to  his  wife  and  again  discharge  his  marital 
duties  and  obligations,  there  Is  another  and 
even  more  serious  reason  why  he  should  not 
have  been  granted  a  decree.  The  plaintiff 
was  the  first  to  commit  a  statutory  breach  of 
the  marital  contract  He  deserted  his  wife 
and  admits  that  for  more  than  five  years  he 
did  not  return,  and  when,  after  repeated 
failures  to  obtain  a  divorce,  he  does  seek 
reconciliation,  It  is  not  at  the  home  he  desert- 
ed, but  In  a  foreign  state,  to  which  she  has 
come  in  answer  to  process  issued  on  his  appli- 
cation. In  this  state  the  husband  has  a  legal 
right  to  select  the  domicile,  and  the  wife 
must  follow  him  (Roby  v.  Roby,  supra),  but 
it  is  exceedingly  doubtful  If,  while  he  is  still 
a  deserter  of  his  wife,  he  can  change  the 
domicile  and  then,  as  soon  as  she  declines  to 
take  up  her  residence  with  him  at  the  new 
domicile  thus  selected,  thereupon  convert  her 
Into  a  deserter  of  her  husband.  He  did  not 
request  his  wife  to  go  with  him  to  his  new 


go  with  blm  to  his  new 
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borne  and  take  np  her  residence  with  him 
until  long  after  his  desertion  of  her  had 
ripened  into  a  right  of  action  In  her  favor 
under  the  statute,  both  of  Indiana  (Uev.  St. 
Ind.  18S1,  f  1032)  and  Idaho  (Rev.  St  1887, 
{  2463).  After  her  right  of  action  had  ac- 
crued, she  had  a  legal  right  to  refuse  to  live 
with  him,  If  she  saw  fit  to  do  so,  and  could 
Rtlll  hare  maintained  her  action  against  him. 
Benkert  v.  Benkert,  32  Cnl.  4«8;  Coe  v.  Coe 
(N.  J.  Ch.)  50  Atl.  1059;  Howard  v.  Howard 
(Cal.)  60  Pac.  367;  Ogllvle  v.  Ogilvle  (Or.)  01 
Pac.  627.  In  this  case  the  defendant  showed 
a  much  clearer  case  of  desertion  against  the 
plaintitr  than  he  was  able  to  show  against 
her,  accepting  his  own  story  of  the  occur- 
rences. She  made  a  good  case  against  the 
plaintiff  on  the  charge  of  desertion.  Now 
then,  if  it  be  concluded  that  the  wife  was 
also  guilty  of  a  breach  of  the  marital  con- 
tract, we  are  still  confronted  with  the  prop- 
osition that  one  party  to  that  contract  Is 
seeking  a  release  from  its  further  duties  and 
obligations  on  the  grounds  of  a  breach  by 
the  other,  while  he  himself  Is  also  guilty  of  a 
like  breach.  Divorce  is  a  remedy  for  the 
innocent  only,  and  not  for  the  guilty.  Here 
the  plaintiff  was  tlie  first  to  violate  the 
marital  contract.  Two  wrongs  never  make 
a  right  and  he  who  invokes  relief  in  a  court 
of  equity  ought  not  to  be  himself  guilty  of 
the  same  offense  against  bis  adversary  as 
that  on  account  of  which  he  seeks  relief. 
The  doctrine  of  recriminatory  defenses  is  of 
ancient  origin  and  is  as  old  as  the  rules  of 
equity.  2  Bishop's  Marriage,  Divorce  &  Sep. 
i  342;  Nelson  on  Divorce  &  Sep.  i  426.  It 
has  been  specifically  enacted  into  sections 
2464  and  2460  of  our  Revised  Statutes,  of 
1887,  and  has  been  recognized  and  approved 
by  all  the  American  courts.  Bishop  on  M., 
D.  &  Sep.  §  431;  14  Cyc.  648:  Day  v.  Day, 
(Kan.  Sup.)  80  Pac.  975 ;  Wheeler  v.  Wheeler 
(Or.)  24  Pac.  900;  Tracey  v.  Tracey  (N.  J.  Ch.) 
43  Atl.  713;  Connnt  v.  Conant,  10  Cal.  249, 
70  Am.  l>ec.  717;  Breuot  v.  Brenot  102 
Cal.  294,  36  Pac.  672. 

We  conclude  that  the  trial  court  erred  in 
not  finding  in  favor  of  the  defendant  on  her 
defense  of  recrimination.  With  such  a  find- 
ing the  judgment  should  have  been  a  de- 
nial of  the  divorce.  These  parties  must  be 
left  where  the  court  found  them,  and,  if  the 
plaintiff  so  conducts  himself  as  to  hereafter 
bring  himself  within  the  purview  of  the  law 
in  such  cases,  and  the  defendant  should  re- 
fuse to  be  reconciled  to  him,  he  may  then 
hare  a  standing  in  court,  but  not  until  he 
does  80. 

The  order  denying  a  new  trial  is  reversed, 
and  the  cause  Is  remanded,  with  directions 
to  the  trial  court  to  dismiss  the  action  and 
enter  Judgment  In  favor  of  the  defendant 
and  against  the  plaintiff  for  all  costs  incur- 
red, and  for  a  reasonable  attorney's  fee  for 
the  prosecution  of  this  appeal. 

STOCKSLAGER,  C.  J.,  and  StTLUVAN, 
J.,  concur. 


On  Rdtearing. 

SULLIVAN,  J.  A  petition  for  a  rehearing 
has  been  filed  in  this  case,  in  which  the 
petitioner  asks  for  a  rehearing  in  regard 
to  costs  and  attorney's  fees.  On  this  appeal 
the  Judgment  of  the  court  below  was  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  the  trial  court  to  dismiss  the 
action  "and  enter  Judgment  in  favor  of  the 
defendant  and  against  the  plaintiff  for  all 
costs  incurred,  and  for  a  reasonable  at- 
torney's fee  for  the  prosecution  of  this  ap- 
peal." Under  that  direction  the  trial  court 
Is  directed  to  enter  Judgment  in  favor  of  the 
defendant  for  all  taxable  costs  incurred  in 
the  trial  of  the  said  case,  which  would 
include,  among  others,  the  expenses  of  all 
witnesses  procured  on  the  trial  of  the  cause 
and  the  expense  of  taking  all  depositions 
used  on  the  trial,  and,  as  this  court  did  not 
require  a  printed  transcript  to  be  filed  here- 
in, will  allow  $50  as  a  reosonable  fee  to  pay 
for  the  typewriting  of  said  transcript,  which 
must  be  taxed  as  a  part  of  the  costs  on 
appeal,  and  on  attorney's  fee  of  $200  is  al- 
lowed for  the  preparation  of  this  appeal,  and 
for  all  services  of  the  attorney  in  presenting 
the  case  to  this  court  Also  such  other  costs 
as  are  allowed  by  law  and  the  rules  of  this 
court  may  be  taxed  against  respondent. 

The  application  for  rehearing  is  denied. 


STOCKSLAGER,    C. 
J.,  concur. 


J.,    and    AILSHIB, 


HUMBIRD  LUMBER  GO.  Limited,  r.     • 
THOMPSON,  County  Assessor  and  < 

Tax  Collector,  et  al. 
(Supreme  Court  of  Idaho.    Dec.  28,  1905.) 

1.  Taxation— Sale— Injunction.  •' 

A  demurrer  will  be  sustained  to  a  com- 
plaint in  equity  to  enjoin  the  assefLsor  and  tax 
collector  from  selling  lands  of  complainant  to 
satisfy  taxes  assessed,  where  all  the  require- 
ments of  the  statute  have  not  been  compiled 
with. 

2.  Saicb — Complaint — Sufficienct. 

A  complaint  to  enjoin  the  asseiwor  and  tax 
collector  from  selling  property  to  satisfy  a  tax 
levy  regular  in  form  must  allege  the  full  cash 
value  of  the  property,  if  the  injunction  is  pray- 
ed for  on  the  ground  that  the  levy  is  excessive. 

3.  Same. 

A  complaint  that  only  alleges  the  "cash 
value,"  "fair  value,"  or  "true  value,"  is  not 
a  compliance  with  section  10  of  the  revenue  act 
(Sesa.  Laws  1901,  p.  238). 

4.  Sake— Gbounds. 

An  allegation  that  other  property  of  similar 
character  and  value  in  the  vicinity  or  county 
has  been  assessed  at  a  less  valuation  than  com- 
plainants is  not  sufficient  to  warrant  a  court  of 
equity  to  grant  relief. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Kootenai 
County;  R.  T.  Morgan,  Judge. 

Action  by  the  Humblrd  Lumber  Company, 
Limited,  against  Robert  C.  Thompson,  asses- 
sor and  tax  collector  of  the  county  of 
Kootenai,  and  Kootenai  comity,  ^udgmott 
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for  defendants,   and  plalntifT  appeala    Af- 
firmed. 

Chas.  Ii.  Heitman,  for  appellant.  Ezra 
R.  Whltla  and  C.  W.  Beale,  for  respondents. 

STOCKSLAGER,  C.  J.  This  la  an  action  to 
enjoin  the  respondent,  Robert  C.  Thompson, 
as  assessor  and  tax  collector  of  Kootenai 
county,  from  selling  the  lands  of  appellant  to 
pay  the  taxes  of  appellant  for  the  year  1903. 
Plaintiff  alleges:  That  it  is  a  corporation 
created  under  the  laws  of  the  state  of  Wash- 
ington, and  authorized  to  do  business  in  the 
state  of  Idaho.  That  plaintiff  is  the  owner 
of  large  tracts  of  land  in  Kootenai  County. 
That  in  the  year  1903  Robert  C.  Thompson, 
as  assessor  of  Kootenai  county,  assessed  to 
the  plaintiff  the  lauds  described  in  Exhibit 
A  and  fixed  the  assessment  and  valuation 
thereon  as  follows:  The  lands  described  in 
that  part  of  Exhibit  A  entitled  "Pack  River 
District"  were  assessed  at  $7  per  acre,  in 
"Priest  River  District''  at  $3  per  acre,  and 
In  the  "Hoodoo  Yellow  Pine  District"  at  $2 
per  acre.  That  they  were  extended  on  the 
assessment  roll  of  Kootenai  county  by  said 
Thompson  as  such  assessor.  That  said 
defendant  Thompson,  as  such  assessor  in 
assessing  said  lands  assessed  said  lands  at 
much  more  than  their  cash  vaue,  and  that 
said  assessments  as  so  made  were  and  are 
far  greater  and  higher  than  the  assessment 
by  said  Thompson  of  other  lands  in  the  same 
county  of  the  same  class,  character,  and 
value,  and  are  In  excess  of  the  fair  value  of 
said  lands,  and  are  unequal  as  compared  with 
the  assessment  of  lands  in  the  same  locality 
and  in  other  localities  In  the  county  of  Koo- 
tenai of  the  same  class,  character,  and  value, 
and  are  unequal  and  unjust,  and  that  said 
assessments  are  not  uniform  as  compared 
with  the  assessments  of  other  lands.  *  •  • 
That  the  true  value  of  the  lands  described  in 
that  part  of  Exhibit  A  entitled  "Pack  River 
District,"  and  which  were  assessed  at  $7  per 
acre,  is  and  was  $3.50  per  acre;  that  the  true 
value  of  the  lands  In  the  "Priest  River  Dis- 
trict" is  and  was  $3  per  acre;  that  the  true 
value  of  the  lands  In  the  "Hoodoo  Yellow 
Pine  District"  is  and  was  $2  per  acre,  except 
the  lands  described  as  "Cut  and  Burnt 
Lands,"  the  true  value  of  which  was  and  Is 
$1  i>er  acre. 

It  is  then  alleged  that  on  or  about  the 
13th  day  of  July,  1903,  said  Humblrd  Lum- 
ber Company  filed  with  the  board  of  county 
commissioners  for  the  county  of  Kootenai, 
sitting  as  a  board  of  equalization,  its  applica- 
tion for  a  reduction  of  valuation  of  property, 
which  application  is  annexed  to  this  second 
amended  complaint,  marked  "Exhibit  A"; 
that  said  application  came  on  for  bearing 
before  said  board  of  county  commissioners 
on  the  13th  day  of  July,  1903,  and  witnesses 
were  sworn  and  testified  in  support  of  said 
petition,  and  the  bearing  thereof  was  con- 
tinued until  the  20tb  day  of  July,  1003,  and 
on  said  day  additional  evidence,  documentary 


and  oral,  was  Introduced  in  support  of  said 
petition,  and  the  matter  was  taken  under 
advisement  by  said  board,  sitting  as  a  board 
of  equalization,  until  the  27th  day  of  July, 
1903;  that  on  the  2Tth  day  of  July,  1903. 
the  said  board,  sitting  as  a  board  of 
equalization  made  an  order,  entered  upon 
the  minutes  of  the  court  granting  a  limited 
part  of  the  relief  sought  by  said  Humbird 
Lumber  Company  in  said  proceedings.  Co{y- 
ies  of  the  minute  entries  and  of  the  order 
made  by  said  board  are  annexed  to  this 
amended  complaint,  marked  "Exhibit  B." 
The  next  allegation,  being  8,  sets  out  that, 
1)eing  dissatisfied  with  the  action  of  the 
board  in  refusing  to  grant  the  reduction 
sought,  it  did  on  the  2d  day  of  September, 
and  within  20  days  after  the  first  publication 
of  the  proceedings  of  the  board,  file  and 
cause  to  be  served  its  notice  of  appeal  from 
said  order  of  the  board  made  on  the  27tli 
day  of  July,  1903,  and  on  the  2d  day  of  Sep- 
tember filed  Its  undertaking  on  appeal  in  the 
sum  of  $300;  that  on  the  5th  day  of  October, 
1903,  Thos.  H.  Wilson,  county  attorney  in 
behalf  of  defendant,  Kootenai  county,  caused 
to  be  filed  and  served  a  notice  to  dismiss  the 
appeal,  and  thereafter,  on  same  date,  he 
filed  a  notice  of  motion  to  dismiss  the  appeal; 
that  ttiereafter,  and  on  the  7th  day  of 
October,  1903,  said  motion  to  dismiss  the  ap- 
peal was  heard  and  taken  under  advisement; 
that  on  the  20th  day  of  October,  1903,  the 
motion  was  denied;  that  on  the  3d  day  of 
November,  1903,  said  appeal  came  on  to  be 
heard  upon  its  merits,  at  which  hearing 
witnesses  were  sworn  and  examined  and 
docnmentary  evidence  Introduced  in  behalf 
of  said  Humblrd  Lumber  Company,  and 
after  said  Humblrd  Lumber  Company  had 
introduced  Its  evidence  in  support  of  Xta 
claim  the  county  of  Kootenai  and  said 
members  of  the  board  of  county  commission- 
ers requested  and  obtained  an  extension  of 
time  in  which  to  introduce  evidence  in  opposi- 
tion to  the  claim  of  said  Humbird  Lumber 
Company  for  a  reduction  of  the  assessed 
valuation  of  its  said  lands;  that  the  proceed- 
ings came  on  for  hearing  before  the  honorable 
judge  of  said  district  court  on  the  29th  day 
of  December,  1903,  and  defendants  introduced 
evidence,  both  documentary  and  oral,  and  the 
matter  was  taken  under  advisement  by  said 
Judge,  and  on  the  2d  day  of  January,  1901, 
the  said  district  judge  notified  the  attorney 
for  the  Humbird  Lumber  Company  that  the 
application  of  said  Humbird  Lumber  Com- 
pany for  a  reduction  of  the  assessed  valua- 
tion of  the  said  lands  would  be  granted  to 
the  extent  that  the  lands  which  had  been 
assessed  at  $7  per  acre  would  be  reduced  to 
$3.15  per  acre,  and  that  the  lands  which 
had  been  assessed  at  $3  per  acre  would  be 
reduced  to  $2  per  acre,  and  that  said  judge, 
at  the  time  he  notified  said  attorney  of  his 
decision,  requested  said  attorney  to  prepare 
the  necessary  judgment  or  order  to  be  signed, 
which  Instructions  were  complied  with:  that 
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said  Judge  thereafter  delayed  signing  any 
order  or  Judgment  or  findings  In  the  premises 
to  carry  out  bis  said  decision,  altliougb  re- 
quested so  to  do  by  tbe  attorney  for  said 
Hrmibird  Lumber  Company,  as  appears  by  a 
letter  written  by  said  Judge  to  the  attorney 
for  plaintiff,  a  copy  of  which  is  marked  "Ex- 
hibit  O"   and    attached   to   this   complaint 

The  ninth  allegation  Is  that  on  the  4th  day 
of  February,  the  Judge  of  said  court,  upon 
application  of  the  attorneys  for  Kootenai 
county,  allowed  said  defendant  to  file  and 
serve  another  motion  to  dismiss  said  appeal, 
which  motion  was  argued,  taken  under  ad- 
visement, and  on  the  18th  day  of  March,  1904, 
sustained,  and  the  appeal  dismissed;  that 
subsequent  to  tbe  dismissal  of  said  appeal 
tbe  Supreme  (Tourt  of  Idaho  bad  decided  In 
a  similar  ease  that  the  right  of  appeal  does 
not  He  from  an  order  made  by  the  board  of 
county  commissioners  sitting  as  a  board  of 
equalization.  PlalntlfT  further  avers  that  the 
said  appeal  of  tbe  plaintiff  herein  Is  still 
pending  and  undetermined  in  the  Supreme 
Ck>urt  of  Idaho. 

The  tenth  allegation  Is  that  tbe  total 
amount  of  taxes  assesed  against  the  Humblrd 
Lumber  Company  upon  its  lands  for  tbe  year 
1903  amounted  to  $18,185.56 ;  that  the  reduc- 
tion, according  to  the  decision  of  the  district 
judge  upon  tbe  merits  of  plaintiff's  appeal 
from  the  action  of  the  board  of  equalization, 
so  made  on  tbe  2d  day  of  January,  1904, 
would  have  amounted  to  about  the  sum  of 
16,000,  leaving  tbe  amount  of  $11,877.06  due 
from  plaintiff  to  said  Kootenai  county  as  Its 
taxes  for  1903;  that  on  the  2d  day  of  Janu- 
ary, 1904,  plaintiff  tendered  to  defendant 
Thompson,  as  such  assessor  and  tax  collector, 
the  siun  of  $11,877.06,  being  the  amount  due 
said  county  for  the  year  1903,  after  the  same 
bad  been  reduced  by  the  decision  of  said  dis- 
trict Judge,  but  that  said  Thompson,  as  such 
assessor  and  tax  collector,  declined  and  re- 
fused to  accept  said  sum  In  payment  of  plain- 
tiff's said  taxes,  and  ever  since  has  declined 
and  refused,  and  still  refuses,  to  accept  the 
same  In  payment  of  said  taxes. 

The  eleventh  allegation  Is  that,  as  part  of 
tbe  total  sum  of  $18,185.56  assessed  against 
tbe  lands  of  tbe  plaintiff  In  1903,  about  $1,440 
was  and  Is  a  special  property  road  tax  levied 
by  order  of  the  county  commissioners,  and 
that  plaintiff  appealed  from  the  levy  so 
made  to  the  district  court  In  and  for  the 
connty  of  Kootenai,  and  that  said  appeal  was 
heard  In  said  court  about  the  20th  day  of 
October,  1903,  and  thereafter,  to  wit,  on  or 
about  the  19th  of  January,  1904,  the  honor- 
able Judge  of  said  district  court  rendered  a 
Judgment  against  the  plaintiff,  and  tliat  plain- 
tiff did,  on  or  about  the  2oth  day  of  January, 
1904,  appeal  from  said  Judgment  to  tbe  Su- 
preme Court,  and  that  said  appeal  Is  still 
pending  and  undetermined ;  that,  as  plaintiff 
is  advised  and  believes,  tbe  statute  authoriz- 
ing said  special  property  road  tax  is  uncon- 
stitutional, and  therefore  null  and  void. 


Twelfth  allegation  alleges  that  it  should 
not  be  held  liable  for,  and  Its  lands  should 
not  be  subjected  to,  the  payment  of  the  pen- 
alty of  $18,185.56,  which  Is  claimed  by  de- 
fendant Thompson,  as  assessor  and  tax  col- 
lector, and  for  the  payment  of  which  in  part 
the  lands  of  plaintiff  are  advertised  to  be 
sold,  for  the  reason  that  tbe  honorable  Judge 
of  the  district  court,  in  his  letter  of  January 
3,  1904,  which  Is  made  a  part  of  this  amend- 
ed complaint,  marked  "Exhibit  C,"  notified 
tbe  attorney  for  the  plaintiff  herein  that  the 
assessor  was  aware  of  tbe  decision  in  favor 
of  plaintiff  and  reducing  the  assessed  val- 
uation of  Its  lands  as  hereinbefore  set  forth, 
and  that  the  taxes  so  claimed  to  be  due 
by  said  defendant  assessor  and  tax  collector 
from  plaintiff  should  not  be  placed  upon  the 
delinquent  list,  and  that  no  penalty  should 
attach. 

It  Is  alleged  In  the  thirteenth  paragraph 
that  said  Thompson,  as  assessor  and  tax 
collector,  has  advertised  the  lands  of  plaintiff 
for  sale  In  order  to  realize  therefrom  the  sum 
of  $18,185.56,  Including  said  sum  of  about 
$1,440  so  levied  by  said  board  of  county  com- 
missioners as  a  special  road  tax,  the  amount 
assessed  against  plaintiffs  lands  for  the  year 
1903,  together  with  tbe  sum  of  $18,185.56  as 
penalty  claimed  by  said  Thompson  for  tbe  al- 
leged delinquency  by  plaintiff  in  payment  of 
its  said  taxes,  and  tbe  further  sum  of  $81.76 
for  publication  of  said  property  of  plaintiff 
In  the  list  of  delinquent  property  subject  to 
taxation,  and  that,  unless  restrained  and 
enjoined  by  an  order  of  this  court,  said  de- 
fendant Thompson  as  such  assessor  and  tax 
collector,  will  sell  said  lands  of  plaintiff,  and 
thereby  cast  a  cloud  upon  the  title  of  plain- 
tiff to  Its  said  property,  and  thereby  cause 
a  great  damage  and  Injury  to  plaintiff. 

Tbe  fourteenth  allegation  Is  that  tbe  plain- 
tiff has  no  adequate  remedy  at  law.  Then 
follows  a  prayer  that  defendant  Thompson, 
as  assessor  and  tax  collector,  be  restrained 
and  enjoined  by  this  court  from  selling  the 
said  lands  of  the  plaintiff,  or  any  part  there- 
of, to  pay  and  satisfy  the  said  taxes  so 
assessed  against  the  lands  of  plaintiff;  that 
the  court  take  Jurisdiction  of  the  case,  and 
hear  evidence  upon  tbe  merits  of  tbe  contro- 
versy, and  grant  plaintiff  such  reduction  up- 
on the  assessment  so  made  upon  its  property 
by  the  assessor  for  the  year  1903  as  will  be 
equal,  uniform,  and  Just;  and  that  plaintiff 
may  have  such  other  and  further  relief  as 
to  the  court  may  seem  Just  and  equitable. 

To  the  complaint  Is  appended  tbe  applica- 
tion to  the  board  of  county  commissioners  for 
a  reduction  of  valuation  of  property,  and  the 
exhibits  referred  to  In  tbe  complaint  Ex- 
hibit G  la  as  follows:  "Chaa.  L.  Heltman, 
Bathdrum,  Idaho— My  Dear  Sir:  Mr.  Wil- 
son has  requested  that  I  wait  tbe  receipt 
some  findings  which  he  desires  to  submit 
and  I  will  so  da  The  assessor  is  aware  of 
the  decision,  and  therefore  cannot  place  these 
taxes  upon  the  delinquent  list    If  necessary 
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I  wiU  conimnnlcate  with  him  In  order  that 
no  penalty  attach.  I  am  Informed  that  there 
is  an  additional  five  per  cent  increase  in  val- 
uation made  by  the  etate  board  which  is 
not  covered  by  the  decision  in  this  case. 
Please  confer  with  Wilson  relative  to  this 
matter,  also  the  lauds  described  in  Exhibit 
C.  I  wlR  be  in  Wallace  tomorrow  after- 
noon.   Yours  very  truly,  R.  T.  Morgan." 

To  the  complaint  a  demurrer  was  filed  by 
defendant  Thompson,  as  as.sessor  and  tax 
collector  of  Kootenai  county:  (1)  That 
said  second  amended  complaint  does  not 
state  facts  sufScient  to  constitute  a  couse  of 
action.  (2)  That  there  is  a  misjoinder  of 
i)arties  defendant  in  said  second  amended 
complaint  in  this,  to  wit:  that  said  action 
is  brought  to  enjoin  the  said  defendant 
Thompson  from  selling  certain  property  men- 
tioned in  said  second  amended  complaint  and 
for  the  reduction  of  a  certain  assessment 
made  upon  said  plaintiff's  property  by  said 
Thompson  for  the  year  1903,  and  with  which 
anu  concerning  which  said  defendant  the 
county  of  Kootenai,  state  of  Idaho,  a  corpora- 
tion, has  nothing  to  do  whatever,  either  with 
said  assessment  or  with  the  threatened  sale, 
and  that  plaintiffs  fail  absolutely  to  show 
any  connection  that  the  said  defendant  the 
county  of  Kootenai,  state  of  Idaho,  a  cor- 
poration, has  with  the  acts  or  threatened 
acts  or  conduct  of  said  defendant  Thomp- 
son, or  that  it  has  done  or  threatened  to  do, 
anything  whatever  to  the  Injury  or  damage 
of  said  plaintiff,  or  is  in  any  manner  con- 
nected with  the  acts  or  conduct  of  the  de- 
fendant Thompson  complained  of  in  said 
second  amended  complaint.  (3)  That  said 
amended  complaint  is  uncertain  in  this: 
(a)  That  it  does  not  appear  therefrom  what 
was  the  cash  value  or  the  full  cash  value  of 
the  lands  mentioned  in  said  second  amended 
complaint  at  the  time  of  the  assessment  of 
the  same  by  said  defendant  Thompson,  or  at 
any  time,  or  at  all.  (b)  Nor  does  It  appear 
therefrom  how  much  greater  or  higher  the 
assessment  placed  upon  said  lands  by  said 
Thompson  was  than  tlie  assessment  placed 
by  him  upon  other  lands  of  the  same  class, 
character,  and  value  In  said  county  of 
Kootenai,  as  the  lands  of  the  plaintiff  as- 
sessed by  said  Thompson  at  a  lower  valua- 
atlon  than  the  lands  of  the  plaintiff,  or  in 
what  amount  the  ossessment  placed  upon 
plaintiff's  land  was  In  excess  of  the  fair 
value  or  full  cash  value  of  said  lands,  or  in 
what  measure  or  amount  the  assessment  of 
said  plaintiff's  lands  by  said  defendant 
Thompson  was  unequal  as  compared  with  as- 
sessments of  land  In  the  same  locality,  or  in 
other  localities  In  the  county  of  Kootenai  of 
-the  same  class,  character,  and  value,  or  was 
•not  uniform  as  compared  with  assessments 
of  other  lands  of  the  same  kind,  character, 
and  value  situated  In  the  same  or  other  lo- 
calities in  the  county  of  Kootenai.  Nor- does 
It  appear  tlierefrom  that,  after  the  redaction 
of  the  assessed  valuation  of  said  lands  by 


the  Bald  board  of  eQoalizatlon,  the  ralnatioii 
thereof  exceeded  the  actual  cash  value  or  tht 
full  cash  value  of  the  same,  or  was  a  valua- 
tion in  excess  of  the  assessed  valuation  made 
by  said  defendant  Thompson  upon  other 
lands  In  the  said  county  of  Kootenai  of  the 
same  class,  character,  and  value,  or  was  in 
excess  of  the  fair  or  full  cash  value  of  said 
lands,  or  was  an  unequal  value  compared 
with  the  assessments  of  lands  in  the  same 
and  in  other  localities  in  the  county  of  Koote- 
nai of  the  same  class,  character,  and  value, 
or  was  an  unequal  or  unjust  valuation,  or  not 
iinlform,  as  compared  with  the  assessed 
values  of  other  lands  of  the  same  kind, 
character,  and  value,  situated  in  the  same 
and  in  other  localities  in  the  said  county  of 
Kootenai,  (d)  Nor  does  it  appear  there- 
from when  the  said  defendant  Thompson 
threatens  to  or  will  sell  said  property  ujiless 
restrained  by  the  order  of  this  court  (e) 
Isor  does  it  appear  therefrom  that  said  plain- 
tiff ever  furnished  the  said  defendant  Thomp- 
son with  any  statement  under  oath  relative 
to  the  amount  and  value  of  its  assessable 
property,  as  required  by  the  laws  of  the  state 
of  Idaho  or  otherwise,  (f)  Nor  does  there 
appear  therefrom  the  amount  of  alleged 
tender  mentioned  therein,  nor  whether  the 
same  represents  the  amount  which  Is  Justly 
and  equitably  due  as  taxes  upon  the  said 
proijerty  of  said  plaintiff  for  the  year  1903, 
nor  whether  said  alleged  tender  was  made 
conditionally  or  unconditionally,  (g)  Nor 
does  it  appear  therefrom  what  was  the  amount 
of  the  taxes  levied  and  assessed  against 
the  said  plaintiff  upon  its  said  lands  for  the 
year  1903.  (h)  Nor  does  it  appear  there- 
from what  is  meant  by  the  expression,  "true 
value  of  the  lands,"  mentioned  In  paragraph 
7  thereof.  (4)  That  said  amended  com- 
plaint is  ambiguous  in  this:  (a)  That  it 
does  not  appear  therefrom  how  the  relief 
granted  by  the  board  of  equalization  men- 
tioned therein  was  but  a  limited  relief,  when 
at  the  same  time  Exhibit  B  attached  to  said 
second  amended  complaint  shows  that  the 
salu  board  of  equalization  reduced  the  valua- 
tion of  48,751  acres  from  $7  to  |3  per  acre, 
and  the  valuation  of  2,784  acres  from  $T  to 
(1  per  acre,  (b)  Nor  does  it  appear  there- 
from how  the  court,  on  plaintiff's  pretended 
appeal  from  the  order  of  the  board  of  equali- 
zation, could  or  would  reduce  the  valuation 
of  lands  from  $7  to  |3.15  per  acre,  when  the 
board  of  equalization  had  already  reduced 
the  valuation  of  said  lands  from  |7  to  $3 
per  acre.  This  demun-er  was  argued,  sub- 
mitted to  the  court,  and  sustained  on  the  3d 
day  of  May,  1905,  and  Judgment  of  dismissal 
ordered.  On  the  23d  day  of  May,  1905,  Judg- 
ment  was  entered  against  plaintiff  in  favor 
of  defendant  Thomi^son  for  his  costs.  In 
order  that  the  exact  situation  of  this  ease 
may  be  understod,  we  have  felt  Justified  la 
Including  almost  a  verbatim  copy  of  the  com- 
plaint, with  the  exception  of  Exhibits  A  and 
O,  and  the  demurrer  in  the  opinion. 


Digitized  by  VjOOQIC 


IdalM^ 


HUHBIBD  LUHBBB  CO.  v.  TJIOMFSON. 


945 


Codnsel  for  I4>pellant  Idslgta  that  tbiM 
complaint  la  snfficient  to  entitle  him  to  a 
bearing  on  the  merltg  of  hla  complaint  Un- 
der the  proTlalon  of  article  7,  t  2,  of  the  Cktn- 
Btltntlon  It  saya:  "The  Legislature  ehall 
provide  anch  reivenne  as  may  be  needful,  by 
levying  a  tax  by  valtutlon,  ao  that  every 
person  or  corporation  abaU  pay  a  tax  In  pro- 
portion to  tbe  value  of  bis  or  her  or  its  prop- 
erty." Again,  article  7,  S  5,  of  tbe  Consti- 
tution, provides:  "All  taxes  shall  be  uni- 
form upon  the  same  class  of  subjects  within 
the  territorial  limlta  of  the  authority  levy- 
ing the  tax,  and  shall  be  levied  and  collected 
under  general  laws,  wbieb  shall  prescribe 
such  regulations  as  sbali  secure  a  just  val- 
uation for  taxation  of  all  pre^ierty,  real  and 
personal."  If  the  plaintiff  has  shown  by 
its  eomplaint  tbflt  its  property  has  been  on- 
f airly  assessed  by  defendant  >Tbomp8bn,  as 
assessor  of  Kootenai  county,  in  any  manner 
whatever,  or  that  it  bm  been  assessed  in  ex- 
cess of  its  actual  cash  value,  then  it  certain- 
ly has  a  remedy,  and,  as  this  court  has  said 
in  Humbird  Lumber  Co.  v.  Morgan,  77  Pac. 
438,  there  is  no  appeal  from  tbe  action  of 
the  board  of  county  commissioners  sitting  as 
a  board  of  equalization,  it  perhaps  baa  sought 
a  remedy  to  reach  the  evil  of  which  it  com- 
plains. Our  entire  revenne  law  is  based  on 
the  theory  that  all  property  owners  tn  the 
state  shall  pay  equal.  Just,  and  fair  taxation. 
It  may  at  times  and  under  conditions  be  dif- 
ficult for  the  county  assessor,  as  well  as  tbe 
board  of  equalization,  to  reach  all  property 
for  taxation  on  a  Just  and  eqnal  basis;  but, 
as  the  law  presumes  that  all  officers  faith- 
fully discharge  their  duties  under  their  oaths 
and  bonds,  this  presiunption  must  be  over- 
come before  their  official  acts  will  be  dis- 
regarded and  held  for  naught  by  tbe  courts. 
It  is  not  sufficient  to  allege  an  Illegal  or 
wrongful  act  on  the  part  of  some  officer 
whom  tbe  people  have  trusted  by  bis  selection 
to  discharge  the  duty  of  office,  but  facta 
must  be  stated,  not  uncertain  or  equivocal, 
as  a  reason  for  the  allegation.  We  do  not 
think  there  Is  any  serious  difficulty  In  ar- 
riving at  a  correct  solution  of  the  law  in 
this  case.  Indeed,  we  do  not  understand  that 
learned  counsel  who  represent  the  respective 
parties  to  tbe  litigation  materially  disagree 
on  tbe  legal  questions  Involved.  In  1891, 
about  one  year  after  the  adoption  of  our 
Constitution,  which  provides  a  very  complete 
revenue  system.  In  tbe  case  of  Orr  v.  State 
Board  of  Equalization,  3  Idaho  (Hash.)  190, 
28  Paa  416,  in  speaking  for  the  court,  Mr. 
Justice  Morgan  said:  "Every  citizen  and 
taxpayer  of  the  state  has  a  right  to  bring  a 
proper  suit  to  determine  whether  any  board 
or  officer  having  any  authority  connected 
with  the  levy  and  assessment  of  taxes  has 
performed  his  duty  aa  the  law  requires." 

Counsel  for  respondent  very  earnestly  in- 
sists that  the  complaint  is  defective  In  that 
it  does  not  comply  with  section  10,  p.  238, 
Sesa.  Laws  1901,  which  provides;  "All  taX'! 
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able  property  must  be  assesded  at  Its  full 
eash  value,  land  and  improvements  thereon 
must  be  assessed  separately."  He  also  calls 
attention  to  subdivisiea  6,  {  3,  p.  235,  Se8& 
Laws  1901.  This  subdivision  provides: 
"The  term  'value'  and  'full  cash  value'  means 
tbe  amount  at  which  tbe  property  would  be 
taken  In  payment  of  a  Just  debt  due  from  a 
solvent  debtor."  He  then  urges  that  such 
terms  used  In  the  complaint  as,  "cash  value," 
"true  value,"  or  "fair  value"  do  not  bring 
bim  within  the  above  provisions  of  tbe  law. 
Again  he  insists  that  appellant,  In  his  com- 
plaint before  us  In  any  proceedings  enumer- 
ated in  said  complaint,  neglects  to  advise  tbe 
board  of  equalization,  the  lower  court,  or 
this  court  OS  to  what  was  the  actual,  full  caab 
value  of  any  of  Its  said  property.  "Cash 
value,"  "fair  value,"  "true  value,"  means 
nothing  for  the  purposes  of  taxation,  and 
would  be  a  complete  defense  against  a  prose- 
cution for  perjury  upon  tbe  proposition  as 
to  the  actual  full  cash  value  of  appellant's 
land.  8o  says  counsel  for  respondent.  Again 
he  says  the  respondent  may  have  assessed 
the  premises  of  appellant  at  more  than  the 
"cash,"  "fair,"  or  "true  value"  of  its  prop- 
erty as  understood  and  Interpreted  by  it  and 
ita  counsel,  but  that  the  assessor  assessed 
this  property  at  more  than  Its  actual  full 
cash  value,  or  at  a  higher  or  greater  valuation 
than  the  actual  full  cash  value  placed  by  him 
upon  the  property  of  the  other  taxpayers  in 
the  county  of  Kootenai,  being  property  of  the 
same  class,  character,  and  value  as  appel- 
lants. We  have  never  been  advised  in  any 
of  the  numerous  proceedings  involving  the 
question  of  the  collection  of  appellant's  taxes. 
An  examination  of  tbe  application  for  a 
reduction  of  valuation  shows  that,  after  stat- 
ing that  it  is  a  corporation  and  that  It  is  the 
owner  of  tbe  lands  in  Exhibit  A,  it  states 
In  paragraph  8  that  all  of  said  lauds,  with 
the  exception  of  the  lands  marked  "burnt 
and  cut"  lands,  have  been  assessed  at  $7 
per  acre;  that  said  assessment  is  excessive, 
and,  furthermore,  that  "said  assessment  la 
not  uniform  witb  tbe  assessed  valuation 
placed  upon  other  lands  of  equal  value,  situ- 
ated in  the  same  locality  as  tbe  lands  of  the 
Humbird  Lumber  Company,  as  your  appli- 
cant is  prepared  to  show;  •  •  •  that,  as 
your  applicant  Is  informed  and  believes,  said 
lands  were  in  the  year  1902  assessed  for  a 
valuation  at  from  50  cents  to  $3.75  per  acre ; 
that  the  assessed  valuation  In  1902  was  a 
fair  valuation,  and  that  the  said  lands,  and 
no  part  thereof,  have  Increased  In  valuation 
since  1902  to  such  an  extent  as  to  Justify 
tbe  increased  valuation  which  has  been  plac- 
ed upon  them  by  the  assessment  of  1008." 
This  is  tbe  only  reference  to  the  value  of 
the  land  referred  to  in  the  petition.  It  Is 
sworn  to  by  A.  E.  Blckerd,  state  agent  of 
appellant  Counsel  for  respondent  contends 
that  under  this  showing  tbe  board  of  equali- 
zation was  without  authority  to  act  on  the 
petition^  under  the  provlslpna  lof  aeetion  36, 
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p.  248,  Sesa.  Laws  1901.  TWs  section  is  as 
follows:  "If  any  person,  after  demand  made 
by  the  assessor,  neglects  or  refuses  to  give 
under  oatb,  the  statement  therein  provided 
for,  or  to  comply  with  the  other  require- 
ments of  this  act,  the  assessor  must  note  the 
refusal  on  the  assessment  book  opposite  his 
name,  and  must  make  an  estimate  of  the 
value  of  the  property  of  such  person,  and 
the  value  so  fixed  by  the  assessor  must  not  be 
reduced  by  the  board  of  commissioners."  It 
would  seem  that  the  whole  theory  of  the 
revenue  law  Is  that  the  actual  cash  value  of 
property  is  the  basis  for  assessment,  and  this 
being  true,  if  a  taxpayer  desires  to  attack 
the  assessment  for  the  reason  that  It  Is  too 
high  In  proportion  to  other  property  in  the 
same  vicinity,  or  if  for  any  reason  he  desires 
to  question  the  assessment  before  the  board 
of  equalization,  be  must  under  oath  state 
the  full  cash  value  of  the  property  alleged  to 
be  erroneously  assessed.  A  careful  reading 
of  the  complaint,  together  with  all  the  ex- 
hibits, fails  to  disclose  at  any  time  <»:  place 
such  a  statement  from  appellant.  The  fact 
that  the  property  of  appellant  was  assessed 
nt  a  less  figure  In  1902  than  It  is  shown  it 
was  assessed  in  1003  furnishes  no  estimate 
of  Its  full  cash  value  for  1903,  and  the  state- 
ment of  the  agent  of  appellant,  who  verifies 
the  petition  to  the  board  of  equalization  for 
a  reduction  in  the  assessment,  "that  the  as- 
sessed valuation  in  1902  was  a  fair  valua- 
tion," does  not  meet  the  requirements  of  the 
law.  We  are  unable  to  find  where  this  court 
has  ever  been  called  upon  to  pass  upon  the 
question  before  us. 

In  Board  of  Commissioners  of  Arapahoe 
County  V.  Denver  Union  Water  Co.  (Colo. 
Sup.)  76  Pac.  1060,  the  second  clause  of  the 
syllabus  says:  "Under  Sess.  Laws  1889,  p. 
24,  providing  that,  where  an  owner  of  as- 
sessable property  has  been  erroneously  as- 
sessed thereon,  he  may  petition  the  board 
of  county  commissioners  for  Its  correction, 
setting  forth  in  his  petition  the  description  of 
the  property,  the  time  at  which  it  is  as- 
sessed, its  true  cash  value,  and  what  is  a 
just  assessment  thereof,  compared  with  sim- 
ilar property,  a  petition  failing  to  allege  the 
true  cash  value  of  the  property,  or  what  a 
Just  assessment  thereon  would  be.  Is  insuf- 
ficient to  entitle  the  petitioner  to  a  hearing." 
In  the  opinion  it  is  said :  "The  statute  under 
consideration  is  the  source  and  measure  of 
the  iKtwer  and  Jurisdiction  both  of  tne  board 
of  commissioners  and  the  district  court  to 
offer  relief  to  a  complaining  taxpayer.  The 
remedy  thereby  given  is  purely  statutory, 
and  exists  only  because  the  statute  gives  It." 
We  are  In  harmony  with  this  conclusion. 
It  would  seem  unnecessary  to  cite  authori- 
ties other  than  our  statute,  and  the  con- 
struction of  courts  on  similar  statutes.  It 
will  be  observed  that  there  Is  no  averment 
In  the  complaint  that  the  assessment  was 
fraudulent  or  purposely  oppressive,  or  an 
Intimation  of  any   kind  or  character  that 


the  assessor  did  not  act  In  tbe  utmost  good 
faith  in  assessing  appellant's  property.  In 
Wagoner  T.  Loomls,  37  Ohio  St  571,  tbe 
third  clause  of  the  syllabus  says:  "Inequali- 
ties in  the  valuations,  made  under  a  valid 
law,  of  property  for  taxation,  do  not  consti- 
tute grounds  for  enjoining  the  tax,  in  the 
absence  of  fraudulent  discriminations  by  the 
agents  and  officers  ctiarged  by  the  law  with 
the  duty  of  making  such  valuations."  In  the 
opinion  It  is  held  that  averments  that  the 
assessments  were  unequal  and  partial  are  not 
sufficient.  This  was  an  application  for  an 
injunction,  and  was  denied.  In  Woodman  t. 
Ely  (C.  C.)  2  Fed.  839,  this  significant  lan- 
guage Is  used:  "The  bill  alleges  a  fraudu- 
lently excessive  levy  and  Inequality  in  tbe 
valuations  on  tbe  rolL  Mere  excessive  valu- 
ation does  not  Justify  an  injunction  or  re- 
straining the  collection  of  a  tax,  and  there 
Is  an  entire  failure  to  prove  fraud  on  the 
part  of  tbe  assessor."  It  is  true  this  was 
an  action  to  enjoin  the  collection  of  a  cer- 
tain tax;  but  we  can  see  no  reason  why  tbe 
same  rule  should  not  apply  in  an  application 
to  the  board  of  equalization  for  a  reduction 
of  the  assessment,  or  a  complaint  in  tbe  dis- 
trict court  for  injunctive  relief.  In  National 
Bank  V.  Kimball,  103  U.  S.  732,  26  I:j.  Ed. 
469,  it  is  said  In  tbe  opinion :  "The  allega- 
tions are  pretty  full  that  the  assessments  are 
partial,  unequal,  and  unjust,  and  do  not  re- 
sult in  the  imiformity  of  taxation  which  tbe 
Constitution  of  Illinois  requires.  •  •  • 
We  think  the  Circuit  Court  did  not  err  In 
dismissing  such  a  bill." 

In  the  Railroad  Tax  Cases,  92  U.  S.  575, 
23  Ia  Ed.  663,  an  opinion  by  Mr.  Justice 
Miller,  we  find  this  language  in  the  first 
syllabus:  "While  this  court  does  not  lay 
down  any  absolute  rule  limiting  the  powers 
of  a  court  of  equity  in  restraining  the  col- 
lection of  taxes,  it  declares  that  it  Is  essen- 
tial that  every  case  be  brought  within  some 
of  the  recognized  rules  of  equitable  jurisdic- 
tion, and  that  neither  illegality  or  irregularity 
in  the  proceedings,  nor  error  or  excess  In 
the  valuation,  nor  the  hardships  or  Injustice 
of  tbe  law,  provided  it  be  constitutional, 
nor  any  grievance  which  can  be  remedied 
by  a  suit  at  law,  either  before  or  after  the 
payment  of  the  tax,  will  authorize  an  in- 
Jimctlon  against  its  collection."  The  second 
clause  says:  "This  rule  is  founded  on  tbe 
principle  that  the  levy  of  taxes  is  a  legisla- 
tive and  not  a  Judicial  function,  and  the 
court  can  neither  make,  nor  cause  to  be  made, 
a  new  assessment,  if  the  one  complained  of 
be  erroneous,  and  also  In  the  necessity  that 
the  taxes,  without  which  tbe  state  could  not 
exist,  should  be  regularly  and  promptly  paid 
Into  the  treasury."  Mr.  Justice  Brewer, 
speaking  for  the  court  In  Albuquerque  Bank 
V.  Perea,  147  U.  S.  87,  13  Sup.  Ct  104,  37  U 
Ed.  91,  uses  this  strong  and  pertinent  lan- 
guage: "The  decree  discussing  the  original 
and  supplemental  bills  must  be  sustained. 
As  to  tbe  tax  of  1888^  the  case  stands  upon 
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the  allegation  that  plaintiff's  property  was 
originally  assessed  at  its  full  value,  while 
other  property  was  assessed  70  per  cent 
thereof;  that  it  appealed  to  the  board  of 
equalization  for  a  reduction,  and  that  such 
tribnnal  reduced  the  valuation,  but  only  to 
85,  instead  of  70,  per  cent  It  would  seem 
that  the  mere  statement  of  this  was  sufficient 
The  law  of  New  Mexico  requires  property  to 
be  assessed  at  its  cash  value.  Confessedly, 
this  plaintiff's  property  was  assessed  at  15 
per  cent,  below  that  value.  Surely  upon  the 
mere  fact  that  other  property  happened  to 
be  assessed  at  30  per  cent,  below  the  value, 
when  this  did  not  come  from  any  design  or 
systematic  effort  on  the  part  of  the  county 
officials,  and  when  plaintiff  has  bad  a  bear- 
ing as  to  tbe  correct  valuation  and  appeal 
before  the  board  of  equalization,  the  proper 
tribunal  for  review,  it  cannot  be  that  it  can 
come  Into  a  court  of  equity  for  an  Injunction 
or  have  that  decision  of  the  board  of  equaliza- 
tion reviewed  in  this  collateral  way."  Mr. 
Cooley,  in  his  very  excellent  work  on  Taxa- 
tion (page  753,  3d  Ed.),  in  his  text  on 
"Values  for  Assessment,"  has  this  to  say: 
"One  whose  property  has  not  been  assessed 
above  its  true  value,  or  its  cash  value,  or 
whatever  may  be  the  statutory  specification 
as  to  value,  cannot  claim  that  his  assess- 
ment is  Invalidated  because  the  property  of 
Other  persons  is  assessed  at  less  than  such 
value ;  for  the  presumption  is  that  those  who 
made  the  assessment  acted,  not  arbitrarily, 
but  according  to  the  best  of  their  Information 
and  belief." 

It  is  urged  by  counsel  for  respondent  that 
as  a  matter  of  fact  the  board  of  equalization 
actually  reduced  appellant's  assessment  to 
less  than  $1.10  per  acre.  We  do  not  feel 
called  upon  to  enter  into  a  long  mathematical 
calculation  to  ascertain  the  facts  as  to  this 
statement  In  our  view  of  the  case  it  is 
wholly  unnecessary  to  a  determination  of  the 
question  before  us.  Counsel  for  appellant 
complains  of  the  action  of  the  lower  court 
in  writing  him  the  letter  marked  "Exhibit  C" 
to  his  complaint,  and  thereafter  refusing  to 
grant  him  the  relief  promised.  The  state- 
ment of  a  Judge,  when  not  in  session  as  a 
court,  or  his  letter,  is  not  a  judgment.  After 
writing  the  letter,  and  before  he  signed  or 
ordered  the  clerk  to  enter  up  a  judgment,  the 
learned  judge  may  have,  and  doubtless  did, 
become  convinced  that  it  would  be  error  to 
render  the  judgment  suggested  by  his  letter. 
Of  course  It  was  tmfortunate,  and  may  have 
misled  counsel  for  appellant;  but  if  the 
statement  of  counsel  for  respondent  be  true 
that  the  board  of  equalization  reduced  the 
assessment  to  less  than  $1.10  per  acre,  it  was 
a  much  greater  reduction  than  the  letter  of 
the  judge  promised,  and  appellant  did  not 
suffer  thereby.  Counsel  for  respondent  made 
the  bold  assertion  in  his  oral  argument  that 
he  had  had  an  expert  go  over  the  entire 
figures  of  the  lands  and  assessment  of  tbe 
apx)ellant  and  they  showed  a  reduction  to 


lees  than  $1.10  per  acre.  He  convinces  us 
that  he  would  not  make  this  statement  un- 
less he  felt  entirely  satisfied  of  its  truth,  but 
he  does  not  sufficiently  arouse  our  curiosity 
to  indulge  in  this  long  and  intricate  mathe- 
matical calculation  to  vindicate  his  expert 
especially  when  we  do  not  deem  it  essential 
to  a  determination  of  this  case. 

Our  conclusion  Is  that  the  order  of  the 
court  and  tbe  judgment  thereon  sustaining 
the  demurrer  to  tbe  complaint  must  be  sus- 
tained, and  it  Is  so  ordered,  with  costs  to 
respondent 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 


PALMEK  V.  NORTHERN  PAO.  RT.  CO. 
(Supreme  Court  of  Idaho.    Dec.  21,  1905.) 

1.  Appeal  —  Insufficienct   of   Evidence  — 
Specifications. 

Where  the  issue  was  whether  a  road  was  a 
private  road  or  a  public  highway,  and  the  ap- 
pellant, in  his  specifications  of  the  insufficiency 
of  the  evidence  to  sustain  the  verdict,  specifies 
that  "the  evidence  is  undisputed  that  the  road  in 
question  was  a  private  road,"  such  specifica- 
tion is  sufficient 

2.  Same. 

Where  the  specification  is  sufficient  to  in- 
form opposing  counsel  of  the  grounds  of  the  al- 
leged insufficiency  of  the  evidence  to  support  the 
finding  or  verdict  it  is  sufficient 

3.  Same. 

Where  the  specification  designates  some 
particular  issue  in  the  case,  and  avers  that  it 
is  not  sustained  or  justified  by  the  evidence, 
such  specification  is  sufficient 

4.  Highways — What  Constitutb. 

Under  the  provisions  of  section  850,  Rev. 
St.  1887,  highways  are  declared  to  he  roads, 
streets,  alleys,  and  bridges  laid  out  or  erected 
by  the  public,  or,  if  laid  out  or  erected  by  others, 
dedicated  or  abandoned  to  the  public 

5.  Samb>— Prescbiption. 

Under  the  provisions  of  section  851,  Rev. 
St.  1887,  as  amended  (Sess.  Laws  1893,  p. 
12),  all  roads  used  as  highways  for  a  period  of 
five  years,  provided  they  shall  have  been  worked 
and  kept  up  at  the  expense  of  the  public,  are 
highways  by  prescription,  but  a  road  construct- 
ed by  private  parties  as  a  logging  road,  and 
kept  in  repair  by  such  private  persons,  across 
which  a  gate  is  maintained,  as  shown  by  the 
facts  of  this  case,  is  not  a  public  highway. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Kootenai 
County;  R.  T.  Morgan,  Judge. 

Action  by  Richard  Palmer  against  tbe 
Northern  Pacific  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

John  M.  Bunn  and  James  B.  Babb,  for  ap- 
pellant.   Chas  L.  Heitman,  for  respondent 

SULLIVAN,  J.  This  action  was  brought 
by  the  respondent  against  the  appellant  cor- 
poration to  recover  $2,000  damages  alleged 
to  have  been  sustained  because  of  the  ap- 
pellant's acts  in  temporarily  blockading  a 
certain  logging  road  which  crossed  tbe  ap- 
pellant's railroad  track  in  Kootenai  county, 
and  over  which  railroad  track  and  crossing 
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the  respondent  was  hauling  logs.  The 
answer  put  in  Issue  the  main  allegations  of 
the  complaint.  The  cause  was  tried  by  the 
court  with  a  Jury,  and  a  verdict  and  Judg- 
ment was  rendered  and  entered  in  faror  of 
the  respondent  for  $1,500.  This  appeal  is 
from  the  order  denying  a  new  trial. 

It  Is  first  contended  by  counsel  for  re- 
spondent that  this  court  cannot  consider  the 
sufticlency  of  the  evidence  to  support  the 
verdict.  It  is  contended  that  the  specfflca- 
tions  of  the  particulars  In  which  the  evidence 
is  alleged  to  be  Insufficient  to  sustain  the 
verdict  are  not  sufficient  specifications,  and 
for  that  reason  the  evidence  cannot  be  con- 
sidered on  this  appeal.  The  specifications 
are  as  follows:  "And  assigns  and  specifies 
the  following  particulars  In  which  said  evi- 
dence was  and  is  Insufficient:  (1)  The  evi- 
dence is  undisputed  that  the  road  In  question 
was  a  private  road.  (2)  The  evidence  is  un- 
disputed that  this  road  has  not  been  built  or 
used  longer  than  the  period  of  four  years 
prior  to  the  commencement  of  this  action. 
(3)  The  evidence  is  undisputed  that  the 
crossing  in  question  was  not  on  the  land  of 
the  plaintiCr  in  this  case."  Tliere  are  many 
of  the  early  decisions  in  California  that  are 
very  technical  upon  the  point  under  con- 
sideration, but  the  more  recent  decisions  are 
more  liberal  and  have  overruled  some  of  the 
earlier  cases.  The  case  of  De  Molera  r. 
Martin,  120  Cal.  548,  52  Pac.  825,  is  cited  in 
support  of  respondent's  contention,  but  that 
case  is  expressly  overruled  in  Drathman  v. 
Cohen  (Cai.)  73  Pac.  181,  decided  June  25, 
1903.  Referring  to  the  former  case,  the  court 
said:  "If  the  decision  in  that  case  were  fol- 
lowed, perhaps  the  specifications  here  in 
question  would  be  declared  insufficient;  but 
experience  has  proven  that  the  rule  as  there 
laid  down  was  too  strict,  and  that  It  has 
been  productive  of  evil  and  not  good; 
•  •  •  but  latterly  the  court  has  been  more 
liberal  In  such  matters,  and  the  rule  now 
followed  Is  stated  In  American,  etc.,  Co.  t. 
Packer,  130  Cal.  459,  62  Pac.  744,  as  follows : 
'Whenever  there  la  a  reasonably  successful 
effort  to  state  the  particulars,  and  they  are 
such  as  may  have  been  sufficient  to  inform 
the  opposing  counsel  and  the  court  of  the 
grounds,  and  the  trial  court  has  entertained 
and  passed  upon  the  motion,  •  •  *  this 
court  ought  not  to  refuse  to  consider  the  case 
on  appeal,  and  especially  where,  as  In  this 
case,  the  transcript  shows  that  all  the  evi- 
dence has  been  brought  up.' "  See  Swift  v. 
Occidental  M.  &  P.  Co.,  141  Cal.  168,  74 
Pac.  700.  In  that  case  the  court  said:  "The 
substance  of  all  these  decisions  Is  that  the 
object  of  the  rule  requiring  these  specifica- 
tions Is,  first,  to  shorten  the  statement  of  the 
evidence  by  excluding  everything  Irrelevant 
to  the  specified  fact;  and,  second,  to  notify 
the  opposite  party  of  the  particular  finding 
palled  In  question.  In  order  that  he  may  see 
that  the  statement  fairly  and  fully  presents 


the  evidence  bearing  upon  that  particular 
matter.  This  object  accomplished,  the  stat- 
ute is  satisfied,  and  the  more  recent  decisions 
of  the  court  have  shown  a  disposition  to 
construe  spedficatlons  liberally  in  favor, 
rather  than  strictly  against,  the  right  of  the 
moving  party  to  be  heard."  See  Stuart  v. 
Lord  (Cat.)  72  Pac.  142.  This  court  in  Ber- 
nier  v.  Anderson,  70  Pac.  1027,  said:  "If  the 
specifications  designate  some  particular  fact 
and  aver  that  It  Is  not  Justified  by,  or  not 
sustained  by,  or  contrary  to,  the  evidence, 
they  are  sufficient."  In  the  case  at  bar  the 
main  point  In  question  was  whether  the  road 
in  controversy  was  a  public  highway  or  a 
private  road,  and  whether  it  had  been 
traveled  by  the  public  for  a  period  of  five 
years,  and  whether  the  OTosslng  in  question 
was  on  the  land  of  the  plaintiff.  The  siiectfi- 
cations  of  the  insufficiency  of  the  evidence 
on  those  points  are  clear  and  specific,  and 
could  not  mislead  any  one.  The  speci- 
fications were  sufficient. 

It  appears  from  the  record  that  the  ap- 
pellant corporation  owned  and  operated  a 
transcontinental  railway  line  with  a  right  of 
way  400  feet  wide,  200  feet  on  each  side  of 
the  center  of  the  track,  which  railway 
crossed  Kootenai  county.  It  appears  that  the 
respondent  bad  contracted  with  the  Hum-' 
bird  Lumber  Company  for  cutting  and  haul- 
ing saw  logs  and  other  timber  at  f4.50  per 
thousand  feet,  and  that  he  constructed  a 
logging  road  for  the  purpose  of  hauling  said 
timber  to  Lake  Pend  O'  Reille.  This  logging 
road  crossed  over  the  line  of  appellant's 
railroad  within  the  confines  of  the  N.  W.  M 
of  section  4,  township  7  N.,  range  1  E.,  Koo- 
tenai county.  The  railroad,  at  a  point  where 
said  logging  road  crossed  It,  was  on  a  fill  or 
embankment  about  IV^  or  2  feet  bigtt.  Dur- 
ing the  summer  of  W0&  the  appellant  cor- 
poration found  it  necessary  to  make  a  change 
in  the  location  of  Its  line  of  railroad.  This 
change  of  line  extended  over  a  distance  of 
several  miles  and  across  said  logging  road. 
The  new  and  the  old  lines  of  railroad,  where 
the  logging  road  crosses  tbem,  are  about  05 
feet  apart,  and  both  are  within  the  confines 
of  a  tract  of  land  owned  by  the  son  of  re- 
Htondent,  through  which  tract  of  land  the 
appellant's  right  of  way  extends  400  feet 
wide.  The  new  line  of  railroad,  where  the 
logging  road  crosses  It,  was  on  a  fill  nine  or 
ten  feet  tiigh,  whereas  the  old  line  of  road 
was  on  an  embankment  not  more  than  two 
feet  high.  It  is  alleged  In  the  complaint  that 
the  greater  part  of  the  road  in  question  had 
l>een  used  by  the  public  generally  for  log- 
ging purposes  for  about  six  years.  It  is  then 
alleged  that  said  l(%ging  road  ran  entirely 
across  the  N.  W.  ^  of  said  section  4,  which 
land  was  owned  by  respondent's  son,  and 
that  said  son  had  permitted  him  (respondent) 
to  use  said  logging  road  in  his  said  opera- 
tions; that  on  or  about  August  11, 1903,  when 
be  was  engaged  in  hauling  logs,  the  appel- 
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Ittnt  rail-way  company  cbanged  the  route  of 
Its  roadbed  and  track;  that  at  a  point  where 
said  logging  road  croasea  the  same  an  ob- 
struction, consisting  of  an  embankment,  was 
erected  and  maintained  across  his  said  log- 
ging road,  whereby  he  was  prevented  from 
hanllng  his  timber  products  for  a  period  ex- 
tending from  about  the  11th  of  August  to 
about  the  Ist  of  December,  1003.  The  evi- 
dence clearly  shows  that  the  change  in  said 
railway  roadbed  was  wholly  within  the  com- 
pany's right  of  way,  and  the  main  question 
for  determination  Is  whether  the  said  logging 
road  was  a  public  highway.  While  the  re- 
spondent and  some  of  his  witnesses  testified 
that  the  public  generally  had  a  right  to  travel 
that  logging  road,  It  is  clear  from  all  of  the 
evidence  that  it  was  not  a  public  highway 
or  road.  The  evidence  shows  that  the  re- 
spondent himself  did  not  consider  It;  he 
having  placed  a  gate  across  said  road  where 
it  approaches  the  railway  from  the  south 
side.  And  it  also  appears  from  the  testi- 
mony that  the  road  in  question  had  never 
been  used  for  any  other  purpose  except  that 
of  logging;  that  that  part  of  It  north  of  the 
railway  was  built  in  the  spring  of  IflOO,  and 
that  that  part  south  of  it  down  to  the  resi- 
dence of  the  respondent  was  built  in  the 
summer  of  1898,  and  that  portion  from  the 
house  down  to  the  lake  was  built  In  the 
spring  of  1900.  Palmer  himself  stated  to 
others  that,  if  they  wanted  to  use  the  road, 
they  must  pay  something  for  its  use,  as  it 
cost  quite  a  good  deal  to  keep  up  a  logging 
■road.  The  road  overseer  of  the  district  In 
which  this  road  Is  situated  testified  in  the 
case  that  as  road  overseer  he  had  never  done 
any  work  of  any  kind  or  description  on  this 
road,  that  It  was  not  a  county  road,  and  that 
he  did  not  call  it  one  of  the  roads  within 
his  district,  and  that  he  had  never  known  a 
road  overseer  or  other  county  officer  to  do 
any  work  on  that  road,  and  testified  that. 
If  the  road  had  gotten  out  of  shape,  he  would 
not  have  gone  to  fix  it  as  road  overseer.  He 
further  testified  that  every  one  used  it  thrt 
wanted  to  for  haniintr  logs.  One  witness 
testified  that  the  respondent  kept  this  logging 
road  In  good  shape.  "He  hired  men  to  keep 
it  in  shape.  It  was  built  for  hauling  logs 
over."  Another  witness  of  the  plaintifF 
testified  that  there  is  a  gate  across  this  road 
between  the  respondent's  place  and  the  rail- 
road track.  This  gate  has  been  there  at  all 
times,  and  was  maintained  there  by  the  re- 
spondent. The  respondent  himself  testified 
that  the  northern  extension  of  this  road  was 
not  a  county  road.  The  evidence  shows  that 
a  record  of  the  public  roads  is  kept  in 
Kootenai  county,  and  no  record  of  the  road 
in  question  is  found  therein.  Another  wit- 
ness testified  that  that  part  of  this  road 
north  of  the  railroad  was  built  for  logging 
purposes  and  none  other,  and  was  built  in 
1900,  and  that  that  part  of  it  south  of  the 
railroad  was  built  la  the  summer  of  1808, 


and  had  been  used  by  Mr.  Palmer  and  his 
neighbors  for  that  purpose,  and  that  there  Is 
a  fence  between  respondent's  place  and  the 
railroad  track,  and  a  gate  in  the  fence  where 
this  road  enters  his  land.  While  it  is  shown 
that  that  part  of  the  road  south  of  the  rail- 
road had  been  used  by  the  respondent  in 
getting  from  his  residence  to  the  county  road, 
the  evidence  does  not  show  that  it  was  a 
public  road,  although  it  was  used  to  some 
extent  by  the  neighbors  of  the  respondent. 
In  fact,  taking  the  evidence  altogether,  it  is 
clear  that  said  road  was  not  a  public  high- 
way or  a  county  road.  That  being  true,  it  Is 
decisive  of  this  case.  It  therefore  Is  not 
necessary  for  us  In  this  opinion  to  pass  upon 
the  several  objections  to  the  instructions 
given  by  the  court.  The  railroad  company 
had  the  right  to  change  its  roadbed  and  track 
within  Its  right  of  way,  and  simply  because 
the  respondent  had  been  hauling  logs  across 
the  railroad  track  at  a  certain  point  where 
there  was  no  public  highway  the  railroad 
company  could  not  be  Ueld  In  damages  for 
raising  its  track  or  roail'ied  at  the  point  in 
question. 

It  Is  contended  that  the  road  in  question 
was  acquired  by  proscription,  having  been 
used  by  the  public  for  more  thuu  five  years. 
Section  830.  Kev.  St.  Idaho  1887,  is  as  fol- 
lows: "Highways  are  roads,  streets,  alleys 
and  bridges  laid  out  or  erected  by  tlie  public, 
or  if  laid  out  or  erected  by  others,  dedicated 
or  abandoned  to  the  public."  While  it  may 
be  true  that  the  respondent  dedicated  the 
road  from  his  residence  to  the  railroad  right 
of  way  to  the  public,  the  evidence  does  not 
Justify  us  in  arriving  at  that  conclusion. 
Conceding  that  be  did  so,  be  bad  no  power  to 
dedicate  any  portion  of  the  railroad  right  of 
way  to  the  public,  and  be  himself  testified 
that  the  exteosiou  of  this  road  north  of  the 
railroad  right  of  way  was  a  private  logging 
road.  Section  851,  Kev.  St.  1887,  as  amended 
by  Sess.  Ijaws  1803,  p.  12,  provides  that  roads 
laid  out  and  recorded  as  highways  by  order 
of  the  board  of  comiuissioners,  and  all  roads 
used  as  such  for  a  period  of  five  years, 
provided  the  latter  shall  have  been  worked 
and  kept  up  at  the  expense  of  the  public,  or 
located  and  recorded  by  order  of  the  board 
of  commissioners,  are  Ugbways.  The  evi- 
dence clearly  shows  that  the  road  in  question 
has  not  l)een  used  by  the  general  public 
for  five  years,  and  It  is  nowhere  shown  that 
it  was  worked  and  kept  up  at  the  expense 
of  the  public,  or  that  it  was  located  and 
recorded  by  order  of  the  board  of  commis- 
sioners or  dedicated  to  the  public.  The  evi- 
dence shows  that  it  was  constructed  and 
kept  in  repair  by  the  respondent,  and  that  be 
maintained  a  gate  across  tbe  same  against 
the  positive  prohibition  of  tbe  law  if  It  was 
a  public  road.  It  is  clear  to  us  from  the 
entire  record  that  the  road  in  question  was 
not  a  public  highway,  and  for  that  reason 
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the  respondent  Is  not  entitled  to  recover  In 
this  action. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  enter  Judg- 
ment of  dismissal.  Costs  are  awarded  to 
appellant. 

STOCKSLAGER,  C.  J.,  and  AILSHIE,  J.. 
concur. 


BROWN  et  al.  v.  BRACKING  et  al. 
(Supreme  Court  of  Idaho.    Jan.  13,  190G.) 

1.  Injunction — ^Agbeeuents  of  Pbomotebs — 
Violation. 

Where  it  is  shown  that  B.  and  C.  agree  to 
incorporate  a  mining  company,  they  to  pay  all 
the  expenses  rf  incorporation  and  use  their 
efforts  and  influence  in  the  sale  of  treasury 
stock,  the  proceeds  of  which  are  to  be  used  in 
the  development  of  the  mines,  and  it  is  further 
shown  that  after  such  incorporation  is  perfected 
and  the  stock  issued  to  the  respective  parties 
B.  sold  17,500  of  his  174.000  shares,  and  C. 
his  entire  holding  of  174,000  shares,  a  very 
small  portion  of  the  proceeds  of  which  was  used 
in  the  development  of  the  mines,  and  there  was 
no  money  in  the  tj-easury  for  development  work, 
an  injunction  should  issue  restraining  the  fur- 
ther sale  of  individual  stock  in  the  corporation 
until  the  treasury  stock  as  agreed  upon  is  sold. 

2.  Same — Evidence — Sufficiency. 

Where  the  evidence  shows  a  disregard  of 
the  contract  entered  into  prior  to  the  organiza- 
tion by  the  promoters  of  a  mining  corporation 
and  the  owners  of  the  mining  claims  forming 
the  basis  for  such  corporation,  and  the  prepon- 
derance of  the  evidence  shows  that  treasury 
stock  should  first  be  sold  to  further  develop  the 
property,  and  instead  of  disposing  of  treasury 
stock,  large  holdings  of  the  individual  stock  are 
sold  and  the  proceeds  not  applied  to  the  develop- 
ment of  the  property,  it  is  evidence  of  bad 
faith,  and  a  judgment  in  favor  of  the  promoters, 
based  upon  such  evidence,  should  be  reversed. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Shoshone 
County;  Ralph  T.  Morgan,  Judge. 

Action  by  Otto  Brown  and  another  against 
Walter  J.  Bracking  and  others.  From  a 
judgment  for  defendants,  plalntiflFs  appeal. 
Reversed. 

W.  W.  Woods,  for  appellants.  W.  B.  Hey- 
bnrn,  Wm.  H.  Batting,  and  John  P.  Gray,  for 
respondents. 

STOCKSLAGER,  C.  J.  From  the  record 
in  this  case  we  gather  the  following  facts: 
In  October,  1003,  Otto  Brown  and  Emil 
Tomscbe  were  the  owners  of  the  Montana, 
Irene,  Tacoma,  and  Tacoma  Fraction  lode 
mining  claims  In  Lulande  and  Placer  Center 
mining  districts,  Shoshone  county,  Idaho. 
That  Walter  J.  Bracking  and  L.  J.  Colum- 
bus were  engaged  In  the  mining  brokerage 
business  In  Wallace,  Shoshone  county,  at 
the  time  above  mentioned.  That  about  said 
time  an  agreement  was  entered  into  between 
plaintiffs.  Brown  and  Tomsche,  and  defend- 
ants Bracking  and  Columbus,  by  the  terms 
of  which  plaintiffs  were  to  deed  all  of  said 
proi)erty  to  a  corporation  to  be  organized  un- 
der  the   laws   of   Idaho  by   defendants  at 


their  own  expense,  such  corporation  to  be 
capitalized  at  1,000,000  shares  of  the  par  val- 
ue of  ^1  per  share.  Defendants  were  to  pro- 
mote the  sale  and  sell  treasury  stock  of  said 
company  at  a  price  thereafter  to  be  agreed 
upon  for  sufficient  money  to  keep  develop- 
ment work  progressing  upon  the  mining 
claims.  That  by  reason  of  their  influence 
In  promoting  the  sale  of  mines  they  would 
have  no  difficulty  in  disposing  of  treasury 
stock  sufficient  to  develop  said  mining  prop- 
erties, BO  that  plaintiffs  would  never  be 
assessed,  and  by  their  efforts  and  influence 
they  would,  within  a  few  months  after  the 
organization  of  said  company,  make  the 
shares  of  stock  to  be  given  plaintiffs  worth 
25  cents  per  share.  They  also  agreed  to  use 
their  diligent  efforts  and  ability  to  promote 
the  sale  of  treasury  stock,  and  represented 
ttiat  it  would  be  but  fair.  In  the  organization 
of  the  company,  for  money  to  be  by  them 
expended  and  for  their  labor  in  organizing 
said  company  and  promoting  the  sale  of 
treasury  stock,  to  apportion  to  each  of  them 
out  of  the  capital  stock  of  the  company 
174,000  shares  each,  and  that  the  apportion- 
ment should  stand,  to  plaintiffs  Otto  Brown 
550,000,  Emil  Tomsche  100,000,  and  to  the 
said  defendants  174,000,  to  A.  C.  Olson  2,000 
—out  of  which  Brown  was  to  donate  350,000 
shares  and  Tomsche  50,000,  to  be  known 
as  treasury  stock,  and  to  be  sold  for  the  pur- 
pose of  developing  the  property.  That,  rely- 
ing on  the  good  faith  and  promises  of  de- 
fendants,  plaintiffs  agreed  to  such  terms, 
and  pursuant  thereto  the  Laclede  Mining 
Company  was  incorporated  and  stock  appor- 
tioned according  to  said  agreement  All  the 
parties  to  whom  stock  was  issued  under  the 
terms  of  the  agreement  were  directors  for 
the  first  year.  Brown  and  Tomsche  made 
and  delivered  deed  to  said  corporation  for 
the  four  mining  claims.  The  main  consid- 
eration for  the  conveyance  was  the  promises 
of  Bracking  and  Columbus  to  sell  the  treas- 
ury stock  of  the  company  and  keep  up  devel- 
opment work  on  the  claims,  so  as  to  render 
stock  of  plaintiffs  of  market  value.  It  is 
alleged  by  the  agreement  that  neither  party 
could  sell  any  undivided  stock,  and  at  request 
of  defendants  an  option  was  granted  to  the 
Shoshone  Abstract  Company  to  sell  100,000 
shares  of  treasury  stock  at  3  cents  per  share, 
which  option  was  for  one  year;  that  plain- 
tiffs kept  all  their  agreements,  and  defend- 
ants disregarded  the  material  portions  of 
their  agreement  in  that  they  did  not  sell  a 
share  of  the  treasury  stock,  nor  did  either 
of  them  contribute  anything  of  value  in  work 
or  money  or  anything  to  keep  development 
work  In  progress  in  either  of  said  claims, 
nor  did  either  or  both  expend  in  labor  or 
money  in  the  Incorporation  of  said  company, 
procuring  books,  stock  certificates,  and  seal, 
to    exceed    $125.    That   said  Bracking   did, 

about  the  day  of  ,  1904,  sell 

15,500  shares  of  his  individual  stock,  and  (Co- 
lumbus, prior  to  August  1,  1904,  sold  all  of 
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his  174,000  shares  of  stock,  and  by  such  sale 
each  of  them  more  than  reimbursed  them- 
selves for  all  labor  or  money  expended. 
That  the  consideration  for  which  plaintiffs 
donated  175,000  shares  of  stock  to  defend- 
ants, each  has  T^holly  failed.  That  each  of 
said  parties  is  Insolvent  and  unable  to  re- 
spond In  damages;  that  plaintiffs  have  been 
damaged  in  the  sum  of  $20,000;  that  Brack- 
ing has  given  an  option  to  one  Barnard  on 
75,000  shares  of  his  stock  at  the  rate  of  4 
cents  per  share,  and  deposited  said  stock  in 
the  State  Bank  of  Ck>mmerce,  to  be  kept  nntil 
July  1,  1905,  unless  sooner  paid  for  at  the 
rate  of  4  cents  a  share,  and  any  block  of 

said  stock  In  the  amount  of  shares 

or  over  may  be  taken  out  of  said  bank  at  any 
time  upon  the  payment  of  4  cents  a  share, 
and  83,500  shares  have  been  pooled  by  said 
Bracking  with  defendant  Laclede  Mining 
Company,  Limited,  to  remain  In  the  custody 
of  said  company  nntil  July  1, 1905.  That  said 
stock  Is  pooled  under  an  agreement  with 
plaintiffs  by  said  Bracking,  made  in  1904, 
that  all  their  individual  stock  should  be 
pooled  to  enable  the  mining  company  to  sell 
treasury  stock,  yet  defendant  Bracking,  in 
violation  of  the  spirit  of  said  agreement,  is 
selling  his  written  promises  to  deliver  cer- 
tain blocks  of  the  stock  so  pooled  when  the 
pool  exjjires,  and  has  thus  broken  the  price 
of  treasury  stock  to  the  damage  of  plaintiff; 
that  the  only  available  property  of  said  de- 
fendant Bracking  is  said  158,500  shares  of 
Laclede  Company  stock,  and,  if  the  option  of 
said  Barnard  should  be  exercised,  said 
Bracking  would  be  at  liberty  to  withdraw 
4  cents  a  share  for  the  stodc  so  taken  up 
from  the  State  Bank  of  Commerce;  and  said 
Bracking  threatens  to,  and,  unless  restrained, 
will,  disiwse  of  all  his  Interests  In  the  83,- 
500  shares  of  stock  now  in  pool  with  said 
company. 

The  prayer  Is  that  plaintiffs  have  Judg- 
ment against  defendants  for  the  sum  of 
120,000;  that  all  the  stock  standing  in  the 
name  of  defendant  Bracking  be  decreed  to  be- 
long to  plaintiffs;  that  a  preliminary  injunc- 
tion issue  to  restrain  Bracking  from  in 
any  wise  selling  or  incumbering  any  of  the 
stock  now  in  pool  with  defendant  mining 
company,  restraining  said  defendant  Brack- 
ing or  said  State  Bank  of  Commerce  from 
paying  Bracking  any  of  the  purchase  price  of 
said  stock  upon  which  said  Barnard  has  an 
option ;  that  the  Laclede  Mining  Company  be 
temporarily  enjoined  from  delivering  any  of 
said  stock  to  defendant  Bracking,  or  making 
any  transfer  of  said  stock  on  its  books.  The 
separate  answer  of  defendant  Bracking  ad- 
mits plaintiffs'  ownership  of  the  mining 
claims  as  alleged;  that  he  was  a  mining 
broker  as  alleged.  Denies  that  he  represent- 
ed to  plaintiffs  that  he  would  organize  a  cor- 
poration at  bis  expense,  etc.,  as  alleged,  but 
avers  that  about  October  19,  1903,  plaintiffs 
solicited  his  services  in  the  promotion  of  a 
corporation,  plaintiffs  to  deed  said  claims 


to  said  corporation,  and  that  It  was  only  at 
plaintiff's  solicitation  that  he  agreed  to 
form  such  mining  company ;  that  pursuant  to 
such  request  he  and  defendant  Colnmbas 
agreed  to  organize  such  corporation  as  al- 
leged, procure  proper  books,  certificates  of 
stock  and  seal,  at  the  expense  of  defendant, 
promote  the  sale  and  sell  treasury  stock  at  a 
price  thereafter  to  be  agreed  upon  at  a  suffi- 
cient sum  to  keep  development  work  pro- 
gressing upon  said  claims.  Admits  the  alle- 
gations referring  to  his  representation  that 
by  means  of  his  influence  he  would  have  no 
dlfliculty  In  disposing  of  said  treasury  stock 
sufficient  to  develop  such  property,  so  that 
plaintiffs  should  never  be  assessed;  that  at 
the  time  of  the  agreement  it  was  understood 
that  none  of  them  were  in  a  position  to  bear 
the  expense  of  development  of  such  property. 
Denies  that  he  ever  represented  that  within 
a  few  months  he  would  make  their  stock 
worth  25  cents  a  share,  or  any  fixed  sum. 
Admits  that  be  agreed  to  use  his  diligent 
efforts  and  ability  to  promote  the  sale  of 
treasury  stock,  and  admits  the  division  of 
the  stock  alleged  was  at  his  suggestion  as  to 
the  shares  he  and  Columbus  should  have  for 
the  organization  ot  the  company,  sale  of 
treasury  stock,  and  money  to  be  by  them  ex- 
pended, etc.  Denies  that  there  was  any 
agreement  prohibiting  the  sale  of  individual 
stock,  or  to  pool  stock.  Alleges  it  was  three 
months  after  the  formation  of  the  company 
when  defendant  Bracking  proposed  pooling 
individual  stock  and  Columbus  refused  so  to 
do,  and  on  that  account  no  pool  was  formed. 
Admits  the  option  granted  to  the  Shoshone 
Abstract  Company  alleged,  and  avers  that  It 
was  surrendered  before  the  expiration  of 
the  year  at  request  of  plaintiffs.  Alleges 
that  all  parties  have  at  all  times  been  at 
liberty  to  dispose  of  their  individual  stock. 
Dalles  all  the  other  allegations  of  the  com- 
plaint, and  avers  that  by  and  through  his 
efforts  the  assessment  work  has  been  kept 
up,  that  there  Is  $2,000  In  the  treasury,  that 
be  has  only  sold  16,500  shares  of  his  stock, 
that  he  has  exerted  every  effort  In  the  in- 
terest of  the  corporation,  and  all  his  acts 
have  be«i  with  full  knowledge  of  plaintiffs, 
and  for  the  best  interests  of  the  plaintiffs 
in  the  corporation ;  that  this  action  is  brought 
to  harass  defendant  and  wrongfully  procure 
bis  stock,  and  is  the  result  of  a  conspiracy 
between  plaintiffs  and  unknown  persons. 

This  case  was  tried  without  a  Jury;  find- 
ings and  conclusions  filed  in  favor  of  respond- 
ent; and  judgment  rendered  and  entered  in 
his  favor  for  costs.  Ttie  appeal  is  from  the 
Judgment. 

Specifications  of  particulars  In  which  the 
evidence  is  insufficient  to  sustain  the  decision 
and  judgment  herein  are  as  follows:  (1)  It 
Is  admitted  in  the  pleadings  that  plaintiffs 
were  the  owners  of  all  the  property  which 
formed  the  basis  of  the  Laclede  Mining  Com- 
pany. (2)  That,  through  the  relations  of  de- 
fendants Bracking  and  Columbus,  they  ob- 
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talned  350,000  shares  of  the  stock  of  said 
eompany,  while  plaintiffs  retained  only  250,- 
000.  (3)  That  the  properties  conveyed  to  the 
corporation  were  valuable.  There  is  no  dis- 
pute of  Brown's  testimony  that  the  property 
was  of  the  value  of  $25,000.  (4)  That  the 
bargain  Is  nnconscionabie  and  against  equity. 
The  allegations  in  the  complaint  that  defend- 
ants Bracking  and  Columbus  did  not,  either 
or  both  of  them,  expend  more  than  $120  in 
money  and  work  or  anything,  or  keep  tlielr 
part  of  the  contract,  and  that  both  bad  been 
more  than  reimbursed  by  sale  of  stock,  is 
not  denied  by  either  in  the  answer  or  by 
Bracklng's  testimony,  and  it  was  shown  by 
the  testimony  of  Barnard  that  the  stock  was 
worth  to  the  treasury  after  he  took  bis  option, 
3  cents  a  share,  and  that  many  shares  had 
been  sold  at  an  average  price  of  12%  cents 
a  slutre.  (5)  It  was  shown  by  the  pleadings 
and  evidence  as  to  part  of  the  consideration 
by  which  each  of  defendants  Bracking  and 
Columbus  procured  the  large  block  of  stock 
apportioned  him,  so  as  to  make  the  stock  of 
the  plaintiffs  of  some  value,  that  this  con- 
sideration wholly  failed.  (6)  Tlie  evidence 
shows  that  Bracking  was  In  the  oflBce  of 
the  Shoshone  Abstract  Company  when  the 
corporation  was  formed.  Columbus  testified 
that  Bracking  and  said  company  were  in 
partnership  in  the  mining  brokerage  business, 
and  that  at  the  first  meeting  of  tbe  Laclede 
Mining  Company,  at  tbe  Instance  of  COlum- 
ttns  and  Bracking,  an  option  was  given  the 
Shoshone  Abstract  Company  for  200,000 
shares  of  treasury  stock,  100,000  shares  at  2 
cents  and  balance  at  3  cents  a  share,  which, 
if  consummated,  would  have  given  these  par- 
ties 550,000  shares  (more  than  half  of  the 
stock)  for  $5,120 — property  of  an  undisputed 
value  of  $25,000  and  $5,000  of  which  would 
have  gone  into  the  treasury  of  the  company 
for  mining  development  purposes,  not  I>ene- 
flting  the  plaintiffs,  except  incidentally  as 
development  would  benefit  all  the  parties. 
(7)  The  preponderance  of  the  evidence  shows 
that  all  the  parties  to  the  promotion  and 
incorporation  agreed  to  pool  all  their  in- 
dividual stock  until  sufficient  treasury  stock 
had  been  sold  to  develop  the  mines,  and 
that  this  agreement  was  violated  from  the 
beginning  by  both  Bracking  and  Columbus. 
Bracking  does  not  deny  bis  Interest  in  the 
sale  by  Columbus  of  all  Columbus'  hold- 
ings. He  testified  in  fact:  '"Oiere  were 
many  transactions  between  the  Shoshone  Ab- 
stract Company  and  myself.  Statements 
would  be  banded  me  showing  bow  much  the 
company  was  Indebted  to  me.  Columbus  sold 
It  all  except  the  9,000  shares  I  transferred  to 
blm  to  balance  accounts  when  I  left  the 
Shoshone  Abstract  Company."  (8)  That  all 
of  tbe  admissions  In  the  pleadings  and  tbe 
evidence  support  the  equities  of  the  com- 
plaint, and  show  ttiat  defendant  Bracking 
had  paid  no  consideration  whatever  of  any 
kind  or  nature  for  the  stock  of  the  Laclede 
Mining  Company  now  standing  in  his  name 


on  tbe  books  of  tbe  eompany.  (9)  Tbe  evi- 
dence does  not  support  ttie  findings  of  fact 
made  by  the  court.  (10)  A  preponderance  of 
evidence  supported  tlie  allegatiMU  In  plain- 
tiff's complaint. 

Counsel  for  respondent  Bracking  objects 
to  tbe  form  of  the  assignments  of  error 
above  set  forth,  for  tbe  reason  alleged  that 
"they  do  not  allege  any  error  in  the  findings 
of  the  court  below.  They  are  merely  a  reci- 
tation of  tbe  allegations  of  tbe  complaint" 
The  purpose  to  be  served  by  requiring  an  as- 
signmoit  of  the  errors  upon  which  tbe  appel- 
lant will  rely  In  tbe  appellate  court  for  a  re- 
versal of  the  judgment  is  that  tbe  respondent 
may  be  informed  what  is  to  be  met  to  sustain 
the  judgm^it.  It  is  immaterial  what  lan- 
guage is  used,  if  it  conveys  to  tbe  respondent 
the  necessary  Information  upon  which  he 
may  prepare  to  meet  the  issue  sought  to  l>e 
reviewed.  This  question  was  very  recently 
before  this  court  In  the  case  of  Palmer  v. 
Northern  Pac.  R.  R.  Co.,  83  Pac  »47.  The 
second  paragraph  of  the  syltabus  says: 
"Where  tbe  specification  is  sufiicieDt  to  in- 
form opposing  counsel  of  tbe  grounds  of  the 
alleged  insufficiency  of  tbe  evidence  to  sup- 
port the  verdict,  it  is  sufficient"  It  occurs 
to  us  that  appellant,  by  his  assignments  of 
error,  informs  respondent  that  be  desires  to 
have  this  court  review  tbe  pleadings  and  evi- 
dence, and  ascertain  whether  this  judgment 
should  be  affirmed  or  reversed.  The  plead- 
ings are  not  complicated,  neither  is  tbe  evi- 
dence seriously  conflicting. 

Tbe  contention  of  appellant  Is  that  re- 
spondents Bracking  and  Columbus  did  not 
carry  out  the  agreement  entered  into  by  ap- 
pellants and  tbese  two  respondents;  that 
after  tbe  organization  of  tbe  corporation  and 
tbe  issue  and  delivery  of  the  stock  to  the  re- 
spective parties,  which  Is  conceded  to  be  as 
alleged  in  tbe  complaint  tbe  respondents  dis- 
posed of  large  holdings  of  their  Individual 
stock  instead  of  tbe  treasury  stock,  all  of 
which  (4(X),(X)0  shares)  was  contributed  by 
appellants  for  the  purpose  of  paying  the  ex- 
pense of  organization  of  the  corporation  and 
development  of  tbe  mines;  that  none  of  the 
treasury  stock  was  ever  disposed  of  by  re- 
spondents. These  facts  are  not  contradicted, 
excepting  resiKindent  Bracking  testifies  tbat 
there  was  no  agreement  to  pool  the  private 
holdings  of  tbe  members  of  the  corporation, 
or  that  no  individual  stock  should  be  dis- 
posed of  until  at  least  half  of  tbe  treasury- 
stock  was  exhausted.  Bracking  further  tes- 
tified that  he  made  every  reasonable  effort  to 
sell  the  treasury  stock,  but  failed.  He  ad- 
mits that.  If  the  books  show  be  sold  17,500 
shares  of  his  stock,  it  is  true.  He  says 
Columbus  sold  all  of  bis  stock.  Columbus 
testifies  that  be  was  engaged  In  the  abstract 
business  in  1903  in  October,  and  after  tbat 
period  with  tbe  Shoshone  Abstract  Company. 
He  testifies:  "Q.  What  association  did  you 
have  with  Mr.  Bracking?  A.  We  were  in 
partnership  in   the  brokerage  business  and 
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promoting  mines.  Bracking  was  not  a  mem- 
ber of  the  Shoshone  Abstract  Company. 
The  Court:  Did  you  state  that  Mr.  Brack- 
ing and  the  Shoshone  Abstract  Company 
were  partners?  A.  Why,  the  Shoshone  Ab- 
stract Company  and  Mr.  Bracking  were  real- 
ly partners  in  the  brokerage  business.  The 
relation  continued  from  July,  1903,  until 
January,  1004."  This  Is  all  the  evidence 
glren  by  Mr.  Columbus,  with  the  exception 
of  some  unimportant  statements  with  refer- 
ence to  a  communication  with  appellant 
Brown  relative  to  a  statement  of  Mr.  Brown 
that  he  did  not  desire  to  make  him  trouble; 
that  he  was  simply  after  Mr.  Bracking. 
Bracking  testifies  that  he  was  only  an  em- 
ploye of  the  Shoshone  Abstract  Company, 
and  that  "Mr.  Columbus  was  mistaken  In  a 
way  wlien  he  said  he  was  a  partner.  I  was 
an  eniiiloyg  of  the  Abstract  Company  on  a 
commission  basis." 

.■\n  exauiiuatlon  of  the  entire  record  falls 
to  disclose  wherein  either  of  the  respondents 
Bracking  or  Columbus  ever  contributed  to 
exceed  ?125  toward  the  enterprise  in  compli- 
ance with  their  agreement,  and  this  was  in 
the  organization  of  the  company,  the  stock 
books,  seal,  etc.,  necessary  to  issue  stock  of 
the  corporation,  boon  after  the  stock  was 
Issued  and  delivered  respondent  Columbus 
dlsi>osctl  of  his  entire  holdings,  none  of  the 
proceeds  of  It  going  toward  the  development 
of  the  mines  unless  he  contributed  toward 
purchasing  the  stock  books,  seal,  etc.,  or  paid 
some  of  the  fees  necessary  in  the  organization 
of  the  corporation  under  the  laws  of  this 
state.  It  is  shown  that  the  appellant  Brown 
worked  nearly  all  winter  on  the  claims  after 
the  mines  were  Incorporated  under  the  name 
of  the  Laclede  Mining  Company.  Brown  tes- 
tifies that  Bracking  and  Columbus  told  bimto 
go  to  some  grocery  store  and  get  supplies  on 
a.  note,  "and  I  went  to  Hanes  &  King  and 
told  them  we  had  Incorporated  a  company. 
They  asked  me  who  the  promoters  were.  I 
told  them,  and  they  would  not  take  their 
note,  but  let  me  have  goods  on  my  own  say 
so,  and  I  got  about  $80  of  supplies  on  my 
own  account.  Neither  Bracking  nor  Colum- 
bus paid  any  part  of  that  bill.  I  paid  It  my- 
self. Columbus,  Bracking,  and  I  had  to  sign 
a  note  together,  the  three  of  us,  for  supplies 
from  the  Coeur  d'.-Vlene  Hardware  Com- 
pany. Neither  Bracking  nor  Columbus  paid 
any  part  of  that  note,  or  me  anything  for 
my  work.  The  note  was  paid  by  the  com- 
pany after  Barnard  took  hold  of  It;  paid  by 
money  out  of  the  company  treasury."  Tom- 
sche  corroborates  Brown  In  all  his  evidence 
with  reference  to  the  obligations  of  Bracking 
and  Columbus  to  Incorjiorate  the  company  at 
their  own  exi)ense,  do  the  assessment  work, 
sell  treasury  stock,  etc.  It  is  apparent  from 
the  record  that  Columbus  and  Bracking  did 
not  live  up  to  their  agreement  In  an  effort  to 
develop  this  property.    After  Incorporating 


the  company  they  began  to  sell  their  Indi- 
vidual stock,  and  more  than  reimbursed 
themselves  for  all  the  money  they  bad  ex- 
pended. They  did  nothing  toward  develop- 
ing the  mines.  Bracking  says  the  work  has 
been  practically  continuous  since  the  incor- 
poration. With  reference  to  the  Coeur 
d'Alene  Hardware  Co.,  note  for  $125  for  sup- 
plies to  be  by  that  company  furnished  Mr. 
Brown,  he  says:  "Brown  got  $155,  and 
Columbus  and  I  paid  $30  difference  in  cash, 
and  the  note  was  paid  by  the  company." 
This  note  was  paid  by  the  company  after  Mr. 
Barnard  a.ssumed  charge  of  the  property. 
He  describes  the  work  since  the  Incorpora- 
tion, to  wit:  "One  tunnel  60  feet,  one  tun- 
nel in  the  neighborhood  of  200  feet,  I  under- 
stand the  lower  tunnel  350  feet  Get  my 
Information  from  newspaper.  Two  cabins 
built,  cars,  track,  blacksmith  shop,  and  nec- 
essary tools.  The  company  got  the  money 
from  sale  of  treasury  stock  under  Bar- 
nard option."  All  that  can  be  claimed  by 
either  Bracking  or  Columbus  for  develop- 
ment work  since  the  organization  of  the  com- 
pany is  the  $30  claimed  to  have  been  paid 
for  supplies  furnished  Brown  by  the  Cn>ur 
d'Alene  Hardware  Company  In  excess  of  the 
note  of  $125.  It  Is  not  contended  that  Brack- 
ing or  Columbus  had  anything  to  do  with  In- 
ducing Barnard  to  take  the  option  on  the 
property  and  develop  It  by  the  sale  of  the 
treasury  stock  or  bis  private  means.  It  Is 
shown  by  the  record  that,  since  Barnard  as- 
sumed control  of  the  property,  old  debts  of 
the  company  have  been  paid  and  a  large 
amount  of  development  work  done;  that  the 
treasury  stock  has  been  selling  at  an  average 
price  of  12  cents  a  share.  Mr.  Barnard 
says:  "At  the  time  I  was  negotiating  for 
this  option  on  Laclede  stock  Mr.  Bracking 
told  me  he  was  hard  up  for  money;  that 
the  price  was  cheap,  and  he  wanted  me  to 
taKe  20,000  shares  of  his  stock  and  pay  hini 
$400  for  It  I  positively  refused,  and  said  I 
intended  to  use  the  money  In  buying  treasury 
stock  to  develop  the  property.  That  was  be- 
fore I  took  hold  of  the  property."  Thus  It  Is 
shown  that  Mr.  Bracking,  as  well  as  Mr. 
Columbus,  seems  to  have  been  more  interest- 
ed in  disposing  of  his  individual  stodc  than 
the  treasury  stock  of  the  company  for  the  de- 
velopment of  the  property.  If  he  Influenced 
the  sale  of  treasury  stock,  It  must  go  toward 
tne  development  of  the  mine;  If  private 
stock,  the  proceeds  were  his. 

From  all  the  evidence  In  this  case  we  arc 
unable  to  find  anything  that  Indicates  good 
faith  on  the  part  of  Bracking,  and  we  cannot 
affirm  the  judgment  of  the  district  court. 
Judgment  reversed,  and  cause  remanded  to 
lower  court  for  new  trial.  Costs  to  appel- 
lant 

AILSHIB  and  SULLIVAN,  JJ.,  concur. 
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KERNS  T.  MORGAN,  Judge,  et  al. 

CALIFORNIA  CONSOI..  MIN.  CO.  v.  SAME. 

(Supreme  Court  of  Idaho.    Dec.  20,  1905.) 

1.  Motion— Ex  Pabte  Obdeb— Appucation 
OF  Stbangeb. 

Where  a  stranger  to  an  action  or  proceed- 
ing, who  has  not  intervened,  and  has  never  been 
made  a  party  by  order  of  court,  or  in  any  man- 
ner recognized  by  the  statute  or  rules  of  prac- 
tice, files  a  petition  and  obtains  an  ex  parte 
order  without  notice  to  any  of  the  original  par- 
ties to  the  action  or  proceeding,  or  any  person 
interested  therein,  held,  that  the  order  so  pro- 
cured is  a  nullity  and  void. 

[Ed.  Note. — For  cases  in  point,  see  vol.  35, 
Cent.  Dig.  Motions,  U  13,  14.] 

2.  Same — Vacatiko — ^Time  of  Application. 

The  provisions  of  section  4229,  Rev.  St. 
1887,  that:  "The  court  may  likewise,  in  its 
discretion,  after   notice  to  the  adverse   party, 

•  •  •  relieve  a  party  or  his  legal  representa- 
tive from  a  judgment,  order  or  other  proceed- 
ing taken  against  him  through  his  mistake,  in- 
advertence, surprise  or  excusable  neglect ;   and 

•  •  ♦  may  grant  the  relief  upon  application 
made  within  a  reasonable  time,  not  exceeding 
six  months  after  the  adjournment  of  the  term" 
do  not  apply  to  judgments  and  orders  which 
show  upon  their  face  that  they  are  nullities  and 
void,  and  in  such  case  the  void  order  may  be 
vacated  after  the  lapse  of  more  than  six  months 
after  adjournment  of  the  term. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  i  739 ;  vol.  35,  Cent.  Dig. 
Motions,  i  78.] 

3.  Appeal — Remakd — Law  of  the  Case. 

After  a  case  wherein  the  district  court 
granted  a  perpetual  injunction  has  been  reversed 
on  appeal,  and  the  injunction  ordered  dissolved 
by  the  appellate  court,  the  district  court  has  no 
power  or  authority  to  again  issue  an  order  in 
the  same  case  which  will  have  the  same  effect, 
for  a  time  at  least,  as  the  orginal  judgment 
which    has    been    reversed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §S  4661-4C05.] 

(Syllabus  by  the  Court.) 

Original  application  by  A.  O.  Kerne,  receiv- 
er of  tbe  property  of  the  Coeur  d'Alene  Bank, 
insolvent,  to  review  the  action  of  Hon.  R.  T. 
Morgan,  district  Judge,  in  making  an  order 
recalling  an  execution  and  restraining  its 
further  execution.  Order  vacated  and  an- 
nulled. Also  original  application  by  the  Cali- 
fornia Consolidated  Mining  Company,  a  cor- 
poration, for  a  writ  of  certiorari  to  review 
the  action  of  Hon.  R.  T.  Morgan,  district 
Judge,  in  making  an  order  vacating  and 
setting  aside  a  previous  void  order.  Writ 
quashed. 

This  is  a  continuation  of  the  case  of 
California  Consolidated  Mining  Company  v. 
Manley,  heretofore  decided  by  this  court 
and  reported  In  81  Pac.  50.  While  that  case 
was  pending  in  this  court  on  appeal,  Joseph 
P.  Keane  filed  his  petition  in  tbe  district 
court  In  and  for  Shoshone  county,  as  manager 
of  the  California  Consolidated  Mining  Com- 
pany, and  on  its  behalf  praying  for  an  order 
permitting  his  company  to  deposit  the  sum 
of  $6,000  with  the  court,  or  in  such  bank  as 
the  court  might  designate,  and  subject  to 
the  control  and  orders  of  the  court  to  be 
applied  on  certain  conditi<Mis,  In  full  payment 


I  and  satisfaction  of  tbe  Judgment  and  lien 
I  held  by  Abncr  G.  Kerns,  as  rec«>iv«»r  of  the 
i  Coeur  d'Alene  Bank,  against  George  B.  Mc- 
Aulay  and  Van  B.  De  Lashmutt  This  Judg- 
ment held  by  the  receiver  was  for  the  sum 
of  $58,930.76,  besides  Interest  Keane's 
petition  was  entitled:  "Geo.  B.  Mc.\ulay  and 
Van  B.  De  L,asbmutt.  Plaintiffs,  v.  The  Coenr 
d'Alene  Bank,  Defendant.  In  the  Matter  of  tbe 
Receivership  of  the  Coeur  d'Alene  Bank,  a 
Corporation  and  Insolvent  Debtor."  In  this 
petition  is  set  out  considerable  of  the  history 
of  the  litigation  as  narrated  in  California 
Consolidated  Mining  Company  r.  Manley, 
supra,  and  especially  the  order  of  June  24, 
1901,  made  by  Hoa  A.  E.  Mayhew,  district 
Judge,  authorizing  a  compromise  and  settle- 
ment of  the  claim  of  the  receiver  against 
McAulay  and  De  Lashmutt,  for  the  sum  of 
$G,000.  The  petitioner  then  states  that  Kerns, 
the  receiver,  bad  appealed  to  the  Supreme 
Court  from  the  order  and  Judgment  granting 
a  perpetual  Injunction  against  the  sale  of 
the  thirteen-slxteenths  interest  in  the  Califor- 
nia lode  claim,  and  that  the  appeal  was 
then  pending  In  the  Supreme  Court  and 
that  the  entire  outstanding  Indebtedness  of 
tlie  Coeur  d'Alene  Bank  was  at  that  time 
less  than  $0,000.  Here  follows  the  prayer  of 
this  extraordinary  petition:  "Your  petitioner 
therefore  respectfully  prays  that  the  court 
will  make  an  order  that  whenever  the  said 
Cnllfornia  Consolidated  Mining  Company 
shall  deposit  tbe  sum  of  $6,000,  in  such  bank 
or  banks  as  the  court  may  direct,  said  sum 
to  be  and  remain  in  said  bank  or  banks, 
subject  to  the  order  of  the  court,  until  the 
final  determination  of  the  appeal  In  the  case 
of  the  California  Consolidate*!  Mining  Com- 
pany, a  Corporation,  v.  Charles  Manley,  as 
Sheriff,  etc.,  and  Abner  G.  Kerns.  Receiver, 
etc.,  and  in  event  the  courts  finally  dwide 
that  the  said  Coeur  d'Alene  Bank  has  any 
interest  or  lien  upon  the  said  California  lode 
miuing  claim  or  any  part  thereof  by  virtue 
of  the  said  pretended  Judgnjent  in  the  case 
of  Abner  G.  Kerns,  Receiver  of  the  Property 
of  the  Coeur  d'Alene  Bank.  v.  Geo.B.  McAulay 
and  Van  B.  De  I^sbmutt,  said  case  being 
numbered  1,760,  then  the  said  sum  of  ?G,000 
shall  be  turned  over  to  and  received  by 
said  receiver  or  his  successor  In  office  as 
payment  in  full  of  all  claims.  Hens,  or  Judg- 
ments, If  any  there  be.  of  the  said  Coeur 
d'Alene  Bank  against  the  said  California 
lode  mining  claim,  and  against  all  pro|>erty 
of  the  said  California  Consolidated  Miuing 
Company  or  Its  grantees  or  successors  In 
interest.  That  during  the  time  that  said 
sum  of  $6,000  is  so  deposited  in  the  bank  it 
shall  be  In  the  custody  of  the  court,  and  not 
subject  to  attachment,  liens,  or  executions 
of  any  kind  or  nature,  and  in  case  the  Judg- 
ment of  the  district  court  iu  the  case  of 
California  Consolidated  Mining  Company  v. 
Charles  Manley,  etc.,  and  Abuer  G.  Kerns, 
Receiver,  etc.,  be  affirmed  in  the  Supreme 
Court  of  this  state,  then  said  sum  of  $6,000 
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to  aepos'lted  sliftTl  b«  Immediately  delivered 
t»  the  said  California  Consolidated  Mining 
Company  or  its  assigns.  That  as  soon  as 
said  deposit  is  made  of  the  said  sum  of  $6,000, 
as  may  be  directed  by  the  court,  it  shall 
release  the  said  California  lode  mining  claim, 
and  all  the  prt^wrty  of  the  said  California 
Consolidated  Mining  Company,  from  all 
claims,  Hens,  and  Judgments,  whether  valid 
or  invalid,  now  claimed  or  hereafter  to  be 
claimed  by  the  said  A.  G.  Kerns,  receiver  of 
the  said  Coenr  d'Alene  Bank,  in  favor  of 
said  bank,  and  shall  enable  the  said  Califor- 
nia Consolidated  Mining  Company  to  transfer 
the  said  property  free  from  all  claims,  liens, 
or  judgments  of  the  said  Coenr  d'AIme 
Bank." 

This  petltiwi  was  filed  January  7,  1906, 
and  Immediately,  without  notice  to  any  one, 
an  order  was  made  and  filed  by  the  district 
Judge  In  substantial  conformity  with  the 
prayer  of  the  petition.  Thereafter  the  case 
of  the  California  Consolidated  Mining  Com- 
pany V.  Manley  was  argued  and  submitted 
In  this  court,  and  on  May  8th  an  opinion  was 
filed  and  Judgment  entered  reversing  the 
Judgment  of  the  lower  court  A  petition  for 
rehearing  was  filed,  and  on  June  6th  a  fur- 
ther opinion  was  filed  denying  the  respond- 
ent a  rehearing.  In  the  meanwhile  neither 
Keane  nor  the  California  C(m8olldated  Min- 
ing Company  had  deposited  the  $6,000  which 
he  had  secured  leave  to  deposit  in  satisfac- 
tion and  liquidation  of  the  receiver's  judg- 
ment against  McAulay  and  De  Lashmutt. 
Thereafter,  however,  and  on  July  3d,  It  ap- 
pears that  this  money  was  deposited  with 
the  First  NatUmal  Bank  of  Wallace,  with 
Instructions  that  the  same  be  held  for  the 
period  of  00  days  from  June  28th,  subject 
to  the  order  of  the  district  court  of  the 
First  judicial  district  On  June  23d  A.  G. 
Kerns,  the  receiver,  made  and  filed  his  affida- 
vit stating  that  he  never  had  had  any  notice 
of  the  order  of  January  7th,  and  that  the 
first  he  ever  heard  of  such  order  was  on  the 
date  he  made  this  affidavit  On  June  26th 
Kerns  filed  a  further  affidavit,  stating  that 
on  the  latter  date  he  had  a  conversation 
with  the  president  of  the  First  National  Bank 
of  Wallace,  and  that  be  was  Informed  that 
up  to  that  time  no  deposit  bad  been  made 
under  the  order  of  January  7th.  These  affi 
davits  were  submitted  to  the  district  Judge,, 
and  be  thereafter  made  an  order  vacating 
and  setting  aside  the  order  of  January  7tb, 
which  order,  vacating  the  original  order  of 
January  7th.  was  filed  August  Ist  In  the 
meanwhile  the  remittitur  in  the  case  of  the 
California  Consolidated  Mining  Company  v. 
Manley,  supra,  had  gone  down,  and  on  August 
Ist  the  district  judge  filed  bis  findings  of  fact 
and  conclusions  of  law  and  Judgment  In  con> 
formlty  with  the  judgment  of  this  court 
Thereafter,  and  on  the  3l8t  day  of  August  the 
California  Consolidated  Mining  Company  ap- 
plied to  and  received  from  Mr.  Chief  Justice 
8T0GKSIi.^.GSIR,  Of  this  court,  a  writ  of  error 


to  the  Supreme  Court  of  the  state  of  Idaho  for 
a  review  of  Its  Judgment  by  the  Supreme 
Court  of  the  United  States,  and  on  that 
date  the  Chief  Justice  approved  the  usual 
cost  bond  required  on  the  granting  of  such 
writs.  On  August  llth  a  writ  of  execution 
was  Issued  out  of  the  district  court  in  and 
tor  Shoshone  county  in  the  case  of  Aboer  G. 
Kerns,  Receive,  v.  Geo.  B.  McAulay  and 
Van  B.  De  Lashmutt,  and  was  placed  In  the 
bands  of  the  sberlff  of  Shoshone  county,  and 
by  falm  levied  on  the  thirteen-sizteenths  In- 
terest of  the  Caltfomia  lode  claim,  and  the 
same  was  noticed  for  sale  on  September  6th. 
Tbe  sale  was  postponed  from  time  to  time 
by  (Mrder  of  the  court,  etc.,  until  October  6th. 
About  September  13th  Kerns  prepared  and 
filed  a  further  petition  in  the  original  case 
of  Kerns,  Receive:,  v.  McAulay  and  De  Lash- 
mutt again  settlDg  forth  the  history  of  the 
case  and  the  reversal  of  tbe  Judgment  of  the 
lower  court  in  the  case  of  tbe  California  Con- 
solidated Mining  Company  v.  Manley,  and 
the  further  fact  that  a  writ  of  error  had 
theretofore  been  sued  out  of  tbe  Supreme 
Court  of  tbe  United  States  to  review  the 
Judgment  of  the  Supreme  Court  of  Idaho; 
and  after  reciting  the  various  steps  and 
transactions  in  detail  tbe  petition  closes  with 
tbe  prayer  that  the  execution  Issued  on 
August  llth  be  recalled  pending  the  final 
determination  of  the  case  of  the  California 
Consolidated  Mining  Company  v.  Manley,  and 
others  in  the  Supreme  Court  of  tbe  United 
States. 

After  a  bearing  on  this  petition  the  dis- 
trict Judge,  on  September  23d,  made  bis  order 
recalling  tbe  execution,  which  order  is  as 
follows: 

"Now,  therefore.  It  Is  by  the  court  ordered 
that  said  execution  heretofore  Issued  in  tbe 
above-entitled  action  t>e,  and  the  same  is, 
hereby  recalled,  and  tbe  sberlflf  of  tbe  county 
of  Shoshone,  state  of  Idaho,  Is  hereby  directed 
to  return  said  execution  to  the  clerk's  office 
of  this  court  and  to  refrain  from  selling  or 
attempting  to  sell  said  California  lode  mining 
claim,  mineral  survey  No.  1,668,  or  any  in- 
terest therein,  until  the  further  order  of 
this  court,  the  foregoing  order  to  be  effective 
upon  the  execution  and  filing  of  the  super- 
sedeas, as  provided  by  the  Revised  Statutes 
of  the  United  States ;  and  It  Is  further  order- 
ed that  the  sale  heretofore  postponed  until 
September  26,  1905,  be  again  postponed  for 
10  days  from  said  September  26,  1905,  In 
order  that  the  supersedeas  above  mentioned 
may  be  secured  and  filed." 

On  October  6tb  the  California  Consolidated 
Mining  Company  filed  with  the  clerk  of  tbe 
district  court  in  and  for  Shoshone  county  an 
undertaking  in  the  case  of  "California  Con- 
solidated Mining  Company,  a  Corporation, 
Plaintiff,  V.  Chas.  Manley,  as  Sheriff  of  Sho- 
shone County,  State  of  Idaho,  and  Abner 
6.  Kerns,  as  Receiver  of  the  Property  of 
the  Coeur  d'Alene  Bank,  Defendants,"  which 

bond  is  as  foUowa:  n,n,nio 
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"Know  all  men  by  these  presentu,  tbnt  the 
California  Consolidated  Mining  Company,  a 
corporation,  as  principal,  and  the  U.  S.  Fi- 
delity and  Guaranty  Co.,  as  surety,  are  held 
and  firmly  bound  unto  the  above-named  de- 
fendants and  respondents,  Chas.  Manley,  as 
sheriff  of  Shoshone  county,  state  of  Idaho, 
and  Abner  G.  Kerns,  as  receiver  of  the  prop- 
erty of  the  Coeur  d'Alene  Banls,  in  the  penal 
sum  of  $11,000.  For  the  payment  of  the 
same  ■well  and  truly  to  be  made,  we  hereby 
bind  ourselves,  our  heirs,  successors  or  as- 
signs jointly  and  severally  firmly  by  these 
presents. 

"The  condition  of  this  obligation  is  such 
that  -whereas  said  plaintiff  has  appealed  to 
the  Supreme  Court  of  the  state  of  Idaho 
from  a  Judgment  and  decree  made  and  enter- 
ed herein  on  the  Ist  day  of  August,  A.  D. 
1905,  in  favor,  of  the  defendants  and  against 
the  plaintiff,  and  has  applied  to  the  court  for 
an  oi-der  '  fixing  -  the  amount  of  bond  to  be. 
furnished  by  said  plaintiff  on  a  stay  of  ex- 
ecution in  accordance  with  section  4813  of 
the  Revised  Statutes  of  Idaho,  and  the  court 
halving  fixed  said  bond  in  the  Hnm  of  $11,000: 

"Now,  therefore;  if  the  said  plaintiff  and 
af^ellant  shall  not  commit  or  suffer  to.  be 
committed  any  waste  in  or  upon  the  Cali- 
fornia lode  mining  claim,  situate  In  Placer 
Center  mining  district  Shoshone  county, 
Idaho,  and  will  pay  the  value  of  the  use  and 
occupation  of  said  property  from  the  time 
of  said  appeal  until  the  delivery  of  possession 
thereof  pursuant  to  the  judgment  and  order 
of  the  Supreme  Court  of  the  state  of  Idaho, 
not  exceeding  the  sum  of  $11,000,  then  and 
in  that  event  this  obligation  to  be  null  and 
void,  otherwise  to  remain  in  full  force  and 
effect" 

After  the  filing  of  this  bond,  and  on  the 
same  date,  the  district  judge  made  the  fol- 
lowing order: 

"Whereas,  an  execution  was  heretofore  is- 
sued In  the  above-entitled  action,  directing 
the  sheriff  of  the  county  of  Shoshone,  state 
of  Idaho,  to  sell  an  undivided  thirteen-six- 
teenths  interest  In  the  California  lode  mining 
claim,  situate  In  Placer  Center  mining  dis- 
trict county  of  Shoshone,  state  of  Idaho,  and 
said  sheriff  has  advertised  the  said  Interest 
for  sale  at  public  auction  on  October  0th, 
1905 ;  and  whereas,  the  said  Interest  is  claim- 
ed by  the  California  Consolidated  Mining 
Company,  and  the  said  California  Consoli- 
dated Mining  Company  has  appealed  to  the 
Supreme  Court  of  Idaho  from  the  judgment 
and  decree  made  by  this  court  and  filed 
August  1,  1905.  in  the  case  of  California  Con- 
solidated Mining  Company  v.  Charles  Man- 
ley,  as  Sheriff  of  the  County  of  Shoshone, 
and  Abner  G.  Kerns,  as  Receiver  of  the 
Property  of  the  Coeur  d'Alene  Bank ;  and 
whereas,  a  stay  of  proceedings  has  been 
granted  In  said  action  pending  such  appeal  on 
the  filing  of  a  stay  bond  in  the  sum  of  $11,- 
000.  Jn  accordance  with  the  provisions  of 
section   4813    of    the   Revised  Statutes   o{ 


Idaho,  and  said  bond  baring  been  filed  and 
approved  by  this  court:  Now,  therefore.  It 
is  by  the  court  ordered  that  said  execution 
heretofore  issued  in  the  above-entitled  action 
be,  and  the  same  is,  hereby  recalled,  and  the 
sheriff  of  the  county  of  Shoshone,  state  of 
Idaho,  is  hereby  directed  to  return  said  ex- 
ecution to  the  clerk's  office  of  this  court  and 
to  refrain  from  selling  or  attempting  to  sell 
said  California  lode  mining  claim,  mineral 
survey  No.  1,608,  or  any  Interest  therein,  until 
the  final  determination  of  the  appeal  in  the 
case  of  the  California  Consolidated  Mining 
Company  v.  Charles  Manley,  as  Sheriff  of 
the  Comity  of  Shoshone,  State  of  Idaho,  and 
Abner  G.  Kerna,  as  Receiver  of  the  Property 
of  the  Coeur  d'Alene  Bank,  to  the  Supreme 
Court  ct  Idaho.  Dated  this  6th  d%y  of  Octo- 
ber, A.  D.  1005.    R.  T.  Morgan,  Judge." 

On  application  of  Abner  G.  Kerns,  re- 
ceiver, filed  In  this  court  October  16th,  a 
writ  of  certiorari  was  issued  to  review  the 
action  of  the  district  judge  in  making  the 
foregoing  order  of  October  6th.  On  petition 
of  the  California  Consolidated  Mining  Com- 
pany, filed  In  this  court  October  3l8t.  a 
writ  of  certiorari  was  issued  to  review  the 
action  of  the  district:  judge  In  making  his  or- 
der of  Augu^t  1st  vacating  and  setting  aside 
the  order  of  January  7thi  The  bearings  on 
the  return  to  tmth  writs  were  bad  at  the 
same  time,  and  the  questions  involved  are 
so  intimately  related  tliat  we  will  dispose  of 
both  cases  In  one  opinion. 

J.  H.  Forney,  W.  W.  Woods,  John  P.  Gray, 
and  H.  S.  Gregory,  for  plaintiff  Kerns.  W. 
E.  Borah,  M.  A.  Folsom,  A.  H.  Featheratone. 
and  Hamblen,  Lund  &  Gilbert  for  plaintiff 
California  Consol.  Min.  Co. 

AILSHIE,  J.  (after  making  tbe  statement 
of  facts).  Keane  and  the  California  Consoli- 
dated Mining  Company  were  total  strangers 
to  the  case  of  Kerns,  Receiver,  v.  McAulay 
and  De  Lasbmntt  and  to  recognize  their 
right  or  that  of  any  oth»  stranger  to  tlie 
proceeding,  to  come  In  by  petition  or  other- 
wise, without  notice  to  the  receiver  or  any 
one  interested  in  the  proceeding,  and  pro- 
cure an  ex  parte  order,  like  the  one  of  Jan- 
nary  7th,  affecting  tbe  entire  assets  of  the 
insolvent  estate,  would  be  permitting  a  prac- 
tice contrary  to  every  principle  of  law  and 
Justice,  and  too  dangerous  to  be  tolerated  for 
a  moment.  The  petitioner  had  no  stand- 
ing in  the  proceeding,  and  could  not  rightful- 
ly obtain  a  standing  without  notice  and  an 
order  of  court  allowing  him  to  become  a 
party  or  to  intervene.  The  receiver,  acting 
under  direction  and  authority  of  the  court 
is  the  legal  representative  of  the  insolvent 
bank,  and  as  such  is  the  party  whose  duty  it 
Is  to  know  tbe  condition  of  the  business  and 
affairs  of  the  insolvent  estate.  He  is  pre- 
sumed to  be  better  Informed  as  to  tbe  debts 
and  liabilities  outstanding  against  the  insol- 
vent estate,  and  the  orders  and  judgments 
necessary  for  its  protection,  tiian  a 


rotection,  ttiaiia  mere  bi- 
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trader  aod  Interloper,  whose  petition  sbowa 
upon  its  face  that  blB  entire  interest  Is  per- 
sonal and  private  and  adverse  to  tlie  Interests 
represented  by  the  receiver.  An  order  made 
under  the  conditions  and  circumstances  ac- 
companying the  order  of  January  7th,  1906, 
is  and  was  void  from  the  beginning. 

It  is  contended,  however,  by  cotinsel  for  the 
California  Consolidated  Mining  Company, 
that  the  order  of  August  Ist,  vacating  and 
setting  aside  the  order  of  January  7tb,  was 
void  and  in  excess  of  the  jurisdiction  of  tbe 
court  making  it,  for  tbe  reason  that  it  was 
made  more  than  six  months  after  the  ad- 
lournment  of  the  term  of  court  at  which  the 
original  order  was  made,  and  without  notice 
to  tbe  California  Company  or  Keane.  Sec- 
tion 4229,  ttev.  St  1887,  provides,  inter  alia: 
"The  court  may  likewise,  In  Its  discretion, 
after  notice  to  the  adverse  party  •  •  • 
relieve  a  party  or  his  legal  representative 
from  a  Judgment,  order  or  other  proceeding 
taken  against  him  through  his  mistake,  inad- 
vertence, surprise  or  excusable  neglect;  and 
•  •  •  may  grant  the  relief  upon  applica- 
tion made  within  a  reasonable  time,  not  ex- 
ceeding six  mouths  after  the  adjournment 
of  the  term."  We  do  not  think  this  provi- 
sion of  the  statute  applies  to  judgments  and 
orders  which  were  nullities  and  void  from 
the  beginning,  and  so  appear  on  tbeir  face. 
People  V.  Greene,  5  Am.  St.  Bep.  448,  and 
note;  Id.,  16  Pac.  197.  Notice  is  required, 
under  section  4229,  supra,  to  "the  adverse 
party."  "Adverse  party,"  as  here  used, 
must  mean  a  party  to  the  original  action  or 
proceeding,  or  one  who  has  been  brought  in- 
to the  case  by  order  of  court,  or  one  who 
has  been  allowed  by  order  of  court,  to  inter- 
vene or  become  a  party  plalntlfT  or  defendant 
In  the  action  as  originally  instituted.  Here 
neither  Keane  nor  the  California  Consoli- 
dated Mining  Company  became  a  party  to 
tbe  proceeding  In  any  manner  known  to  the 
statute  or  rules  of  practice,  and  was  not, 
with  reference  to  the  order  of  January  7th, 
entitled  to  notice  and  consideration  as  an 
adverse  party.  Keane  did  not  seem  to  think 
It  necessary  to  notify  the  receiver  that  he 
would  apply  for  the  order  of  January  7th, 
but,  after  making  himself  a  party  to  the 
case  without  notice  to  or  consent  of  any  one, 
he  concludes  that  he  is  an  "adverse  party," 
and  that  tbe  order  be  thus  obtained  should 
not  be  vacated  or  set  aside  without  first  noti- 
fying him;  and  this,  too,  after  he  or  bis  com- 
pany has  failed  to  deposit  the  money  in 
the  bank  in  compliance  with  tbe  order  he 
thus  procured.  Litigation  usually  subjects 
tbe  moving  party  to  tbe  risks  of  losing,  as 
well  as  affording  him  tbe  chances  of  winning; 
but  not  so  with  this  company.  It  was  pro- 
ceeding altogether  on  tbe  chances  of  winning 
without  tbe  risks  of  losing.  If  It  could 
win  on  appeal,  it  did  not  propose  to  live  up 
to  the  compromise  agreement,  but.  If  it  lost 
oa  appeal,  then  it  proposed  to  compel  the 
receiver  to  live  up  to  the  agreement  to  com* 


promise  a  $58,000  Judgment  for  |6,000  after 
over  two  years  of  litigation.  We  conclude  that 
tbe  order  of  January  7tb  was  unauthorized 
and  void,  and  the  court  had  tbe  power  to 
vacate  and  set  aside  such  order  on  bis  own 
motion  or  at  tbe  instance  of  any  person  af- 
fected thereby  at  any  time  the  matter  might 
be  called  to  his  attention. 

Passing,  now,  to  a  consideration  of  the  or- 
der of  October  6th,  we  find  that  tbe  effect 
thereof  Is  to  enjoin  the  collection  of  this 
$58,000  judgment  or  any  part  thereof  out  of 
the  thirteen-sixteenths  Interest  in  the  Call- 
foroda  lode  claim  until  such  time  as  the  case 
of  the  California  Consolidated  Mining  Com- 
pany V.  Manley  et  al.  shall  be  again  heard  and 
finally  determined  in  this  court  on  appeal. 
There  has  been  no  pretense  made  at  giving  a 
supersedeas  bond  In  tbe  appeal  dase  on  the 
writ  of  error  from  the  United  States  Su- 
preme Court  to  this  court,  as  provided  by 
section  1007,  U.  S.  Comp.  St.  1901,  and  that 
question  does  not  therefore .  ent^r  into  the 
consideration  of  the  present  case.  '  In  the 
California  Consolidated  Case  the  trial  court 
held  that  the  plaintiff  was  an  iunooeut  pur- 
chaser of  the  thirteen-sixteenths  Interest  in 
the  California  lode  claim,  and  entered  a  de- 
cree perpetually  enjoining  and  restraining  a 
sale  thereof  under  execution  issued  In  the 
case  of  Kerns,  Receiver,  v.  HcAulay  and  De 
Lashmutt  On  appeal  this  court  held  that 
the  California  Consolidated  Company  was 
not  an  innocent  purchaser,  but  that  tbe  sale 
had  been  made  In  fraud  of  the  creditors  of 
the  Coeur  d'Alene  Bank,  insolvent,  of  which 
Kerns  is  receiver.  The  Judgment  and  man- 
date of  tills  court  was  as  follows:  "Tbe  per- 
petual injunction  is  dissolved,  and  tbe  cause 
is  remanded,  with  directions  to  the  trial  comrt 
to  make  findings  and  enter  Judgment  in  ac- 
cordance with  the  views  herein  expressed." 
The  trial  court,  in  compliance  with  the 
Judgment  of  this  court,  made  and  entered 
findings  and  judgment  against  the  Califor- 
nia Company  and  in  favor  of  tbe  receiver, 
and  it  appears  that  tbe  company  appealed 
from  tbe  judgment  so  made  and  entered,  and 
the  court  fixed  the  amount  of  a  supersedeas 
bond  to  be  given  under  section  4813,  Bev.  St. 
1887,  and  a  bond  In  accordance  therewith 
was  executed,  filed,  and  approved  October 
Ctb,  whereupon  the  order  complained  of  by 
the  receiver  was  made  and  entered  by  the 
trial  Judge.  This  practice  and  procedure 
would  be  regular  and  proper  in  a  case  that 
has  not  already  been  passed  upon  and  dis- 
posed of  on  appeal;  but  here  the  case  bad 
already  been  beard  and  determined  on  ai)- 
peal,  and  this  court  bad  dissolved  the  injunc- 
tion and  held  tliat  the  thirteen-sixteenths 
interest  In  the  California  lode  claim  pre- 
viously levied  upon  by  the  sheriff  under  bis 
writ  in  case  of  Kerns,  Receiver,  v.  McAulay 
and  De  Lastamutt,  was  subject  to  sale  under 
that  writ  Now,  to  allow  the  district  court 
to  again  delay  the  execution  of  that  writ 
Indefinitely  by  recalling  the  same 
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time  as  another  appeal  can  be  prosecuted, 
heard,  and  determined  In  the  same  case, 
would  amount  to  trifling  with  final  Judg- 
ments and  decrees,  and  justly  bring  the  ad- 
mluistration  of  the  law  into  reproach.  The 
district  court  has  no  power  or  authority  to 
again  issue,  In  the  same  case,  an  Injunction 
or  restraining  order  which  has,  on  appeal, 
been  dissolved  by  the  Supreme  Court  It  Is 
the  duty  of  the  courts  to  dispose  of  and 
close  up  litigation.  It  is  to  the  interest  of 
honest  litigants,  and  also  the  public,  whose 
Interests  are  often  largely  affected  by  pro- 
longed legal  controversies  over  vast  property 
rights. 

The  writ  Issued  on  application  of  the  Cali- 
fornia Consolidated  Mining  Company  to  re- 
view the  action  of  the  district  Judge  In 
making  the  order  of  August  1st  is  quashed. 
The  order  made  by  the  district  judge  October 
6tb,  recalling  the  execution  In  case  of  Kerns, 
Receiver,  v.  McAulay  and  De  Iiashmutt,  Is 
hereby  annulled  and  vacated.  Costs  Incur- 
red in  both  these  cases  are  awarded  in  favor 
of  the  receiver  and  against  the  California 
Consolidated  Mining  Company,  and.  If  not 
paid  within  10  days  aftw  filing  a  copy  of 
this  decision  with  the  clerk  of  the  district 
court  In  and  for  Shoshone  county,  execution 
may  issue  therefor. 

STOCKSLAGER,  C.  J.,  and  SULLIVAN, 
J,,  concur. 


PATEBSON  et  al.  v.  WATSON  et  al. 
(Supreme  Court  of  Colorado.    Jan.    8,  1906.) 

1.  Statutes — ^Trrus — Scope — Amendment. 

Laws  1881,  p.  96  (Gen.  St.  1883,  c.  23), 
is  entitled  "An  act  to  require  county  commission- 
ers" to  give  bonds  and  to  prescribe  penalties  for 
their  refusal  to  do  so,  and  section  7  (page  88), 
whicti  provided  for  bringing  suit  In  case  of  a 
breach  of  tbe  bond,  was  numbered  section  50  in 
General  Statutes.  In  1885  an  act  was  passed 
entitled  "An  act  to  amend  section  50  of  chapter 
23  of  the  General  Statutes  of  the  state  of 
Colorado,  entitled  'County  Government'  "  (Laws 
1885,  p.  162),  which  section  as  amended  pro- 
vides tliat,  in  addition  to  the  officers  theretofore 
authorized  to  sue,  any  taxpayer  of  the  county 
who  would  become  responsible  for  the  costs 
of  the  suit  might  institute  an  action  in  the  name 
of  the  board  of  county  commissioners  of  the 
county  against  the  principal  and  sureties  on  a 
commiss^ioner's  bond.  Held,  that  the  matters 
expressed  in  section  7  of  the  original  act  and 
section  50  of  the  amended  act  were  fairly  ger- 
mane to  and  within  the  scope  of  the  title  of  the 
original  and  amended  acts. 

2.  Pleamno — Separate    Pabagkaphs — Cattse 
OF  Action. 

Where,  in  an  action  on  a  bond,  a  paragraph 
of  the  complaint  set  out  one  of  the  items  as- 
signed as  a  breach  of  the  condition  of  the  bond 
merely,  it  should  be  taken  in  connection  with 
the  introductory  paragraphs  of  the  complaint, 
and  was  therefore  not  demurrable  because  It 
did  not  contain  a  repetition  of  certain  necessary 
allegations,  though  it  was  mistakenly  designated 
as  a  "cause  of  action." 

Error  to  District  Court,  Hinsdale  Ciounty; 
Theron  Stevens,  Judge. 


Action  by  Samuel  Watson  and  another  sn- 
Ing  In  the  name  of  the  board  of  county  com- 
missioners of  Hinsdale  county  against  J.  K. 
Paterson  and  others.  From  a  judgment  In 
favor  of  plaintiffs,  defendants  bring  error. 
Affirmed. 

Charles  F.  Repath,  for  plaintiffs  in  error. 
H.  C.  Clay,  for  defendant  in  error  Farrell. 

60DDARD,  J.  This  action  was  instituted 
by  the  defendants  In  error  (plaintiffs  below) 
against  the  plaintiffs  in  error  (defendants  be- 
low) to  recover,  in  the  name  of  the  board  of 
county  commissioners  of  Hinsdale  coanty, 
certain  county  money  alleged  to  have  been 
misappropriated  by  plaintiffs  in  error  while 
acting  as  county  commissioners  of  said  coun- 
ty. In  addition  to  the  allegations  showing 
the  election  and  qualification  of  defendants 
as  county  commissioners,  the  amended  com- 
plaint contains  two  paragraphs  designated  as 
first  and  second  causes  of  action.  The  Jury 
found  In  favor  of  defendants  upon  the  first, 
and  against  them  upon  the  so-called  second, 
cause  of  action,  which  alleged  the  misappro- 
priation by  defendants,  as  county  commis- 
sioners, of  the  stun  of  $30  out  of  the  mon^ 
of  the  county  to  G.  D.  Bardwell  to  reimburse 
him  for  money  expended  for  law  books  which 
were  purchased  and  retained  by  him.  Judg- 
ment was  rendered  on  the  verdict  for  $30  and 
costs.  Defendants  bring,  the  case  up  on  er- 
ror. The  evidence  introduced  was  not  pre- 
served by  bill  of  exceptions.  Our  examina- 
tion is  therefore  limited  to  the  consideration 
of  two  questions  raised  by  the  demurrer: 
(1)  Whether  section  825,  Mills*  Ann.  St. 
which  confers  upon  a  taxpayer  the  right 
to  maintain  an  action  in  the  name  of  the 
board  of  county  commissioners  against  mem- 
bers of  the  board  for  misappropriation  of 
the  county  funds,  is  valid;  (2)  whether  the 
court  below  erred  in  overruling  the  demur- 
rer to  the  so-called  second  cause  of  action. 

1.  Upon  the  first  proposition  counsel  for 
plaintiffs  in  error  contend  that  the  section  is 
unconstitutional  because  its  provisions  are 
not  germane  to  the  title  of  the  original  act 
or  to  the  title  of  the  amendment  of  the  act 
of  1885,  and  are  therefore  obnoxious  to  the 
provisions  of  section  21  of  article  5  of  the 
Constitution.  The  original  act  of  1881  was 
entitled  "An  act  to  require  county  commis- 
sioners of  the  several  counties  In  this  state 
to  give  bonds  for  the  faithful  discharge  of 
the  duties  of  their  office  and  to  prescribe 
penalties  for  refusing  to  give  the  required 
bonds."  Laws  1881,  p.  96.  This  act  was  in- 
corporated In  chapter  23  of  the  General  Stat- 
utes of  1883,  entitled  "County  Government" 
and  section  7,  which  provided  for  bringing 
suit  in  case  of  a  breach  of  the  bond,  was  num- 
bered therein  as  section  50.  In  1885  the 
Legislature  passed  an  act  entitled  "An  act 
to  amend  section  50  of  chapter  23  of  the 
General  Statutes  of  the  state  of  Colorado, 
entitled  'County  Government'"  Laws  1885, 
p.  162.  This  section  as  amended  19 
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SB  It  now  stands,  and  provides,  In  addition 
to  tlie  officers  theretofore  autliorlzed  to  bring 
suit,  that  "any  taxpayer  of  the  county  who 
will  become  responsible  for  the  costs  of  suit, 
may  institute  an  action  in  any  court  in  such 
county,  of  competent  jurisdiction,  in  the  name 
of  the  board  of  county  commissioners  of  the 
county  against  the  principal  and  sureties  up- 
on such  bond."  We  think  that,  under  the 
rule  of  construction  heretofore  given  to  this 
constitutional  provision  by  this  court,  the 
legislation  complained  of,  as  expressed  in 
section  7  of  the  original  act  and  section  50 
of  the  amended  act,  is  fairly  germane  to 
and  within  the  scope  of  the  subject-matter  as 
expressed  in  those  titles.  Golden  Canal  Co. 
V.  Bright,  8  Colo.  144,  6  Pac.  142;  In  re  Pratt, 
19  Colo.  138,  34  Pac.  680;  Stocknan  T.  Brooks 
et  al.,  17  Colo.  248,  29  Pac.  746;  Dallas  v. 
Redman,  10  Colo.  297,  15  Pac  397.  The  ob- 
ject of  the  legislation,  as  expressed  in  the 
title  of  the  original  act,  was  to  require  county 
commissioners  to  give  bonds  for  the  faithful 
discharge  of  their  duties.  A  provision  for 
the  recovery  of  such  damages  as  the  county 
shall  sustain  by  reason  of  a  breach  of  the  con- 
ditions of  the  bond,  and  designating  who 
might  bring  suit  for  such  recovery.  Is  cer- 
tainly germane  to  the  subject-matter  of  such 
a  title. 

2.  The  only  remaining  objection  presented 
by  the  assignment  of  errors  that  we  can  con- 
sider upon  the  record  before  us  is  whether 
the  allegations  of  the  complaint  are  suffi- 
cient to  entitle  plaintiffs  to  re<"over  upon 
what  is  designated  as  the  second  cause  of  ac- 
tion. The  claim  is  that  the  matters  pleaded 
as  an  inducement,  and  which  are  necessary 
to  show  the  official  capacity  of  the  defend- 
ants, and  their  liability  under  their  official 
bonds  for  the  acts  set  out  in  the  so-called  sec- 
ond cause  of  action,  to  wit,  their  election  and 
qualification  as  county  commissioners,  and 
the  giving  of  the  bonds  required  by  the  stat- 
ute, are  not  restated  in  this  subdivision  of 
the  complaint,  and  because  of  this  omission 
it  is  contended  that  there  are  not  sufficient 
facts  alleged  therein  to  show  any  official  mis- 
conduct on  the  part  of  the  defendants.  If 
this  paragraph  of  the  complaint  is  to  be  treat- 
ed as  the  statement  of  a  cause  of  action  in 
itself,  the  objection  to  its  sufficiency  Is  well 
taken.  But  we  do  not  think  it  should  be  so 
regarded.  While  mistakenly  designated  a 
cause  of  action  by  the  pleader,  It  Is,  and 
should  be,  regarded  only  as  a  separate  para- 
graph setting  out  one  of  the  items  assigned 
as  a  breach  of  the  conditions  of  the  bond,  and 
is  to  be  taken  in  connection  with  the  intro- 
ductory averments  of  the  complaint,  for  the 
purpose  of  forming  the  issues  to  be  tried. 
The  appropriation  of  the  county  funds,  as 
therein  alleged,  to  Bardwell,  was  for  law 
books  which  the  county  commissioners  were 
not  authorized  to  purchase.  Such  allowance 
constituted  a  wrong  or  delict  on  their  part 
which  was  an  essential  clement  of  the  cause 
of  action  stated  In  the  complaint    The  court, 


therefore,  committed  no  error-  In  overruling 
the  demurrer.  The  errors  assigned  upon  the 
giving  and  refusing  of  certain  instructions 
cannot  be  considered  in  the  absence  of  the 
testimony. 

Our  conclusion  is  that  by  the  record  before 
us  no  error  is  presented  that  would  justify 
a  reversal  of  the  Judgment,  It  is  therefore 
affirmed. 

Affirmed. 

GABBERT,  C.  J.,  and  BAILEY,  J.,  concur. 
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WILLIAMS  V.  CONROX  et  al. 
(Supreme  Court  of  Colorado.    Dec.  4,  1906.) 

1.  Taxation— Saie—Recovebt  of  Possession 
— Limitations. 

Under  Mills'  Ann.  St.  §  3904,  providing 
that  no  action  for  the  recovery  of  land  sold  for 
taxes  shall  lie  unless  the  same  is  brought  within 
five  years  after  the  execution  and  delivery  of 
the  tax  deed,  the  title  of  an  owner,  who  for 
more  than  five  years  after  the  recording  of  a 
deed  given  at  a  sale  for  taxes  did  nothing  to 
recover  possession  or  to  question  the  title  of  the 
grantee  in  the  deed,  was  barred,  though  the 
deed,  regular  on  its  face,  was  void  because  of  in- 
formalities; it  constituting  color  of  title  under 
the  statute  of  limitations. 

2.  Same. 

Land  was  sold  to  plaintiff  for  taxes.  He  did 
not  take  possession  nor  pay  subsequent  taxes. 
At  a  tax  sale  for  subsequent  taxes  defendant 
became  the  purchaser.  Defendant's  tax  deed 
was  recorded  before  the  full  five  years  had 
elapsed  within  which  plaintifE'a  title  under  his 
deed  could  be  defeated  by  the  owner;  but 
plaintiff's  title  was  not  questioned  until  after 
the  expiration  of  five  years  after  recording  his 
deed,  and  defendant  did  not  take  possession  un- 
til after  the  expiration  of  that  period.  Held, 
that  the  constructive  possession  which  followed 
plaintiff's  deed  was  not  affected  by  the  record- 
mg  of  the  deed  to  defendant,  and  plaintiff's 
rights  were  not  thereby  concluded,  but  he  might, 
within  the  five  years  fixed  by  Mills'  Ann. 
St.  §  3904,  attack  defendant's  title. 

3.  Deeds— Quitclaim— Rights  Conveted. 

Where  an  owner  whose  title  was  extin- 
guished by  a  tax  deed  quitclaimed  the  premises, 
the  grantee  in  the  quitclaim  deed  acquired  no 
title  as  against  the  grantee  in  the  tax  deed. 

Appeal  from  District  Court,  Las  Animas 
County ;  Jesse  P.  Norrhcutt,  Judge. 

Action  by  F.  A.  A.  Williams  against  Kate 
Conroy  and  others,  in  which  defendant  Asa 
Hnlnes  filed  a  cross-complaint  From  a 
judgment  for  cross-complainant  plaintiff  ap- 
I)eal8.    Reversed. 

W.  B.  Morgan,  for  appellant  Fred  A. 
Sabin  and  R.  S.  Beall,  for  appellees. 

CAMPBELL,  J.  Both  parties  claim  own- 
ership and  right  to  the  possession  of  certain 
lands  in  Las  Animas  county,  of  wliich  Rich- 
ard L.  Survant  is  the  patentee.  Plaintiff's 
title  is  evidenced  by  tax  deeds.  Of  the  de- 
fendants, all  have  suffered  default  except 
Asa  Haines,  and,  as  he  has  succeeded  to  the 
title  of  the  others,  the  case  will  be  discussed 
as  if  he  were  the  only  defendant.  Haines' 
title  is  two-fold:    One  is  evidenced  by  tax 
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deeds  Issued  In  pnrsnance  of  a  tax  sale  at 
a  later  time  and  for  a  later  year  than  were 
tbe  tax  deeds  under  which  plaintiff  claims. 
Tbe  other  of  defendant" stitles  la  evidenced  by 
a  qnltclalm  deed  from  tbe  patentee,  obtained 
after  tliis  action  was  begun,  but  before  the 
answer  was  filed.  Defendant  Haines  waa  in 
actual  possesslcn  of  the  land  under  bis  tax 
deeds  at  the  time  the  complaint  was  filed. 
This  action  was  brought  by  plaintiff  to  re- 
cover possession,  and  to  have  defendant's 
tax  deeds  canceled  because  they  are  void. 
In  the  amended  answer,  by  way  of  cross-com- 
plaint, defendant  Haines  sets  out  his  two 
titles  Just  niMitioned,  and,  as  he  was  in  ac- 
tual possession  when  tbe  action  was  brought, 
he  asks  to  have  his  title  qnleted,  bis  posses- 
sion confirmed,  and  for  a  cancellation  of 
plaintiff's  tax  deeds.  Tbe  cause  was  tried 
to  tbe  court  without  a  Jury  upon  an  agreed 
statement  of  facts,  and  resulted  in  a  decree 
for  defendant  in  accordance  with  the  prayer 
of  the  cross-complaint 

From  this  statement  it  appears  that  R.  L. 
Sorvant,  the  patentee,  allowed  tbe  taxes  on 
tbe  lands  for  the  year  1880  to  become  de- 
linquent, for  which  they  were  sold,  and  tax 
deeds,  now  held  by  plaintiff.  Issued  under 
the  sale,  which  were  recorded  in  June,  1893. 
The  land  was  vacant  and  unoccupied;  no  one 
being  in  actual  possession  of  the  same  after 
tbe  tax  sale  and  before  tbe  tax  deeds  were 
recorded,  and  not  until  some  time  in  Janu- 
ary, 1900,  when  defendant  entered  under  the 
tax  deeds  hereinafter  mentioned.  The  orig- 
inal owner,  though  cognizant  of  the  tax  sale 
and  the  execution  and  recording  of  the  tax 
deeds,  never  took  any  steps  to  recover  pos- 
session, apparently  abandoning  all  bis  rights 
thereto.  Plaintiff's  tax  deeds  are  reg^ilar 
and  valid  on  their  face,  though  because  of 
informalities  in  the  sale  tbey  are  as  a  mat- 
ter of  law  void.  After  plaintiff's  purchase 
at  the  tax  sale  referred  to  he  neglected  to 
pay  the  taxes  on  the  land  for  the  year  1891, 
and  for  such  delinquency  tbe  land  was  again 
sold  and  tax  deeds  Issued  therefor,  which 
were  recorded  December  18,  1886,  and  it  Is 
these  tax  deeds  upon  which  the  defendant 
Haines  relies  for  bis  tax  title.  He  took 
possession  of  the  land  thereunder  January  1, 
1900,  and  was  so  holding  at  the  time  of  the 
beginning  of  this  action.  These  tax  deeds, 
though  valid  on  their  face,  are  void  for  the 
same  irregularity  which  affects  the  plaintiff's 
earlier  ones.  From  this  statement  it  appears 
that  plaintiff  relies  upon  tax  deeds  which 
were  recorded,  and  under  wblch  he  held  for 
more  than  five  years  thereafter  without  any 
action  by  the  original  owner,  or  any  other 
person,  In  any  way  questioning  that  title. 
The  defendant  claims  title,  first,  under  tax 
deeda  which  were  recorded  less  thata  five 
years,  but  under  which  actual  possession 
was  not  taken  by  bim  for  more  than  five 
years,  after  the  date  of  the  recording  of 
plaintiff's  tax  deeds;  and,  second,  by  virtue 
of  a  auitclalm  deed  executed  and  delivered 


by  the  orlgliial  patentee  owner  In  February, 
1902,  and  v^hicb  waa  after  this  action  was 
begun  and  before  the  amended  answer  waa 
filed. 

1.  The  defendant  obtained  nothing  by  his 
quitclaim  deed,  for  section  3904,  Mills'  *nn 
St,  says  that  no  action  for  tbe  recovery  of 
land  sold  for  taxes  shall  He  unless  the  same 
be  brought  within  five  years  after  the  execu- 
tion and  delivery  of  a  deed  therefor  by  the 
treasurer,  any  law  to  the  contrary  notwith- 
standing. More  than  the  full  period  of  five 
years  prescribed  by  this  act  of  limitation 
had  expired  without  any  act  of  any  sort 
by  the  patentee  owner  to  recover  possession 
or  to  question  plalntUFs  title  under  his  tax 
deeds.  The  quitclaim  deed  gave  to  the  de- 
fendant such  rights,  and  such  only,  as  the 
grantor  himself  had.  Tbe  patentee  owner's 
title,  under  section  3904,  Mills'  Ann.  St, 
was  completely  extinguished  and  barred; 
hence  tbe  patentee  bad  nothing  to  give  when 
he  executed  his  quitclaim  deed,  and  the  de- 
fendant received  nothing  thereby.  Sjxpresa 
authority  for  this  conclusion  Is  found  In 
Crlsman  ▼.  Johnson,  28  Golo.  284,  47  Paa 
296,  58  Am.  St  Rep.  224,  De  Foresta  ▼. 
Cast,  20  Oolo.  307,  38  Pac.  244,  and  Bennet 
v.  N.  O.  B.  L.  4c  I.  Co.,  28  Colo.  470,  48  Pac 
812,  58  Am.  St  Rep.  281,  which  hold  that  a 
void  deed,  taken  In  good  faith,  constitutes 
sufficient  color  of  title  und^  our  statute  of 
llmitatlODS.  See,  also,  Desty  on  Taxation,  | 
149.  That  tbe  patentee's  title  was  extin- 
guished, and  tbe  same  vested  in  the  plain- 
tiff under  the  facts  of  this  case,  see,  also, 
Lebanon  Mining  Co.  v,  Rogers,  8  Colo.  34, 
5  Pac.  6G1;  Molngona  Coal  Co.  v.  Blalr,  51 
Iowa,  447,  1  N.  W.  768;  Harris  ▼.  Ourran,  32 
Kan.  580,  4  Paa  1044;  Griffin  t.  Turner,  7B 
Iowa,  250,  39  N.  W.  294;  Black  on  Tax  Titles 
(2d  Ed.)  I  284 ;  Shawler  v.  Johnson,  52  Iowa. 
472,  3  N.  W.  604.  Morris  v.  St  Louis  Nat 
Bank,  17  Oolo.  231,  29  Pac.  802,  la  not  oppos- 
ed to  this  conclusion.  There  are  some  ob- 
servations In  tbe  (pinion,  in  the  nature  of 
dicta,  which  might  seem  pertinent,  but  the 
holding  was  that  tbe  statute  of  limitations 
we  are  considering  was  not  applicable  to 
that  case,  as  the  action  was  not  "for  the 
recovery"  of  land,  and  tbe  deed  bad  not  been 
on  record  for  five  years  before  the  actlMi 
was  brought 

2.  The  remaining  question,  then.  Is  as  to 
which  of  the  titles  obtained  nnder  the  tax 
deeds  shall  prevalL  Let  us  again  consider 
tbe  respective  claims  of  tbe  parties  at  tbe 
time  the  action  was  begun.  By  tbe  tax 
deeds  which  plaintiff  held  tbe  former  own- 
er's title  was  extinguished.  Tbis  result  was 
^ected  before  defendant's  tax  deeds  were 
executed.  When  these  later  deeda  were 
recorded,  though  tbe  patentee  owner's  title 
was  vested  In  plaintiff  by  the  earlier  deeds, 
it  was  a  defeasible,  not  an  absolute  title, 
because  tbe  full  period  of  limitation  bad  not 
then  run;  but  afterwards,  and  before  this 
suit  was  Instituted,  plaintlfTs  tiUe  had  be- 
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come  absolute  by  the  lapse  of  the  fall  period. 
When  defendant's  tax  deeds  were  subsequent- 
ly recorded,  the  title,  as  to  the  patentee,  the 
original  owner,  and  all  the  world,  was  ab- 
solute In  plaintiff.  Whatever  effect  the 
recording  of  defendant's  tax  deeds  had  on 
the  title,  it  was  merely,  and  nothing  more 
than,  that  which  the  record  of  tax  deeds  has 
on  the  rights  and  title  of  an  owner  whose 
lands  are  sold  for  delinquent  taxes.  These 
deeds  of  the  defendant,  then,  operated  to 
divest  plaintiff's  title  and  vest  It  in  the  de- 
fendant, and  they  are  prima  facie  evldoice 
in  this  suit  of  defendant's  ownership  and 
right  of  possession.  But  the  defendant's 
title  thereunder  was,  when  the  plaintiff  filed 
his  complaint,  merely  defeasible,  because  the 
full  period  of  limitation  had  not  expired 
within  which  the  plaintiff,  as  the  owner, 
might  attack  it  Since  the  plaintiff  thus 
questioned  its  validity  within  this  period,  and 
as  the  defendant  concedes  his  deeds  are  void 
because  of  certain  Irregularities  preceding 
the  sale,  they  must  be  canceled,  and  his 
possession  thereunder  deemed  a  trespass. 

The  defendant  concedes  that  such  would 
be  the  law  were  it  not  for  the  fact  that  the 
recording  of  his  tax  deeds  has  Introduced 
into  the  case  another  element  that  changes 
such  rule.  The  result  of  our  investigation, 
however,  satisfies  us  that  in  this  action  no 
weight  or  significance  is  to  be  given  to  the 
fact  that  defendant's  tax  deeds  were  record- 
ed before  the  full  five  years  had  elapsed 
within  which  the  plaintiff's  defeasible  tax 
title  under  the  earlier  tax  deeds  could  be 
defeated  by  the  patentee  owner.  If  it  be 
true,  as  contended,  that  the  recording  of 
defendant's  tax  deeds  interrupted  the  con- 
structive possession  which  the  tax  deeds 
drew  to  the  plaintiff,  it  cannot  avail  the  de- 
fendant In  this  action.  Certainly  as  to  the 
original  patentee  owner,  plaintiff's  rights 
were  not  thereby  affected;  otherwise,  a  de- 
linquent taxpayer  would  profit  by  his  own 
wrong  in  failing  to  observe  the  law  by  not 
paying  his  taxes.  Neither  do  we  see  how 
It  can  affect  the  relation  which  exists  be- 
tween plaintiff  and  such  patentee  owner,  or 
weaken,  or  In  any  wise  interfere  with,  plain- 
tiff's rights  under  his  tax  deeds,  unless,  of 
course,  defendant's  Inchoate  title  under  the 
later  tax  deeds  becomes  perfected  by  the 
lapse  of  time.  The  defendant  Is  not  claiming 
in  privity  with,  but  adversely  to,  the  original 
owner,  as  well  as  the  plaintiff,  and  his  re- 
lation to  the  plaintiff,  being  that  of  a  tax 
purchaser  to  a  former  owner,  makes  im- 
material the  supposed  interrupted  construc- 
tive possession  with  which  plaintiff's  tax 
deeds  clothe  him.  True  it  is  some  courts 
have  held  that,  while  the  owner  Is  in  actual 
possession,  the  statute  does  no  apply,  and 
that.  If  not  in  possession  when  the  tax  deeds 
are  recorded,  the  subsequent  taking  of  actual 
possession  by  the  former  owner,  but  nothing 
short  of  that,  stops  the  running  in  the  tax 
purchaser's  favor  of  the  statute  of  limitations 
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which  such  recording  sets  In  motion;  but 
we  find  no  case  which  holds  that  the  con- 
structive possession  which  attends  the  re- 
cording of  a  later  tax  deed  under  a  sale  for  a 
later  year  operates  to  Interrupt  tJie  construc- 
tive possession,  or  stop  running  the  statute 
of  limitations  under  the  earlier  deed,  so  far 
as  concerns  the  relative  rights  of  its  holder 
and  his  former  owner,  and  we  apprehend  that 
neither  actual  possession  taken  by  the  later 
purchaser,  nor  the  constructive  possession 
which  follows  the  tax  deeds,  con  In  any  way 
affect  the  rights  of  the  earlier  purchaser 
as  against  his  former  owner.  The  delinquent 
original  owner's  title  cannot  be  saved  by 
any  act  not  taken  by  him,  or  in  his  behalf, 
and  certainly  not  by  the  act  of  one  who  holds 
in  hostility  to  him. 

Furthermore,  our  statute  does  not  require 
possession  to  be  taken  of  land  by  the  pur- 
chaser at  a  tax  sale  as  an  essential  con- 
dition to  the  rimning  of  the  statute  of  limi- 
tations. The  tax  deed  draws  to  it  con- 
structive possession  of  unoccupied  land,  and 
It  may  be,  though  such  a  case  is  not  before 
us,  that  where  to  maintain  the  action  a  plain- 
tiff must  have  actual  or  constructive  pos- 
session, or  where  some  other  statute  of  limi- 
tation requires  possession  to  be  taken,  the 
absence  of  the  one,  or  the  divestiture  of  the 
other,  may  injuriously  afiJect  the  tax  pur- 
chaser's rights  when  he  attempts  to  enforce 
them  in  an  action.  But  such  conditions  and 
such  state  of  facts  are  not  here  present  The 
case  made  by  the  agreed  statement  is  In 
law  merely  one  where  the  owner  of  land 
sold  for  delinquent  taxes  within  the  pre- 
scribed period  of  limitation  comes  Into  court 
to  recover  possession,  and  to  have  canceled 
as  void  tax  deeds  executed  in  pursuance  of 
such  sale.  So  that  as  between  the  plaintiff 
and  the  defendant,  whose  relation  was  mere- 
ly that  of  tax  purchaser  and  delinquent 
former  owner,  whatever  be  the  consequences 
of  the  clrctunstance  that  defendant's  tax 
deeds  were  recorded  less  than  five  years 
from  the  date  of  the  record  of  plaintiff's  tax 
deeds,  the  tatter's  rights  are  not  thereby  con- 
cluded if  he  acts,  as  he  has  done  here,  with- 
in the  time  which  the  statute  of  limitations 
gives  bhn  for  tlie  purpose  of  having  the  de- 
fendant's defeasible  title  under  the  later 
tax  deeds  nnllifled.  As  all  the  tax  deeds 
of  plaintiff  and  defendant,  though  valid  on 
their  face,  were  void,  as  the  parties  con- 
cede, the  learned  trial  judge  was  of  the 
opinion  that  neither  those  held  by  plaintiff 
nor  those  held  by  defendant  operated  to  di- 
vest the  title  of  Survant  the  patentee. 
Hence  he  decided  that  the  quitclaim  deed 
from  Survant  vested  the  title  In  defendant 
He  was  right  with  respect  to  defendant's  tax 
deeds,  but  wrong  as  to  plaintiff's.  The  lat- 
ter, as  we  have  held,  divested  Survantfs 
title,  and,  by  aid  of  the  statute  of  llmlta- 
tions,  vested  it  in  plaintiff.  The  quitclaim 
deed  was  therefore  abortive. 

The  Judgmemt  most  be  revei 
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cause  remanded,  with  instructions  to  vacate 
the  same  and  enter  Judgment  for  plaintiff 
for  possession  according  to  tbe  prayer  of 
bis  complaint 
ReveTsed. 

GABbEET,  C.  J.,  and  STEELE,  J.,  concur. 
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PABMEKW  ALLIANCE   MUT.   FIRE   INS. 

CO.  OF  COLORADO  v.  VALLIE. 

(Supreme  Court  of  Colorado.    Dec.  4,  1905.) 

Imbueance— Fire    Policy — Loss    bx    Nequ- 

GENCE — ACTUN    ON    POLICT. 

Where  property  covered  by  a  fire  policy 
was  destroyed  by  tbe  negligence  of  a  railroad 
company,  and  insured  settled  witli  the  railroad 
company  for  a  portion  of  the  loss,  there  l)eing 
no  express  covenaut  in  the  policy  requiring  the 
insured  to  assi^  to  the  insurer  any  claims  for 
negligence  causmg  a  loss,  the  settlement  did  not 
preclude  insured  from  maintaining  an  action 
on  tbe  policy. 

Error  to  District  Court,  Parle  County;  M. 
S.  Bailey,  Judge. 

Action  by  U.  Vallie  against  tbe  Farmers' 
Alliance  Mutual  Fire  Insurance  Company  of 
Colorado.  Judgment  in  favor  of  plaintitt, 
and  defendant  brings  error.    Affirmed. 

Jobn  F.  Mall,  for  plaintiff  In  error. 

MAXWELL,  J.  This  is  an  action  upon  a 
Are  insurance  policy  for  loss  by  fire.  From 
tbe  complaint  it  appears  that  tbe  defendant 
In  error,  plaintiff  below,  was  tbe  owner  of 
certain  hay  in  stacks  on  tbe  premises  de- 
scribed. August  20,  1898,  plaintiff  in  error. 
In  consideration  of  premiums  paid  and  to 
be  paid,  issued  to  defendant  in  error,  its 
policy  of  insurance  against  loss  by  fire  on 
sundry  buildings,  grain,  and  hay  in  stacks 
and  in  barn,  on  the  described  premises ;  $1,000 
of  such  indemnity  sum  covering  and  apply- 
ing to  grain  and  bay  in  stacks  and  barn. 
October  31,  1898,  107%  tons  of  hay  in  stacks 
was  wholly  destroyed  by  Are,  whereby  loss 
was  sustained  by  defendant  In  error  in  the 
sum  of  $703.50.  All  conditions  as  to  proof 
of  loss  imposed  by  the  policy  were  complied 
with.  Demand  for  payment  of  tbe  loss  was 
refused  by  plaintiff  in  error. 

Plaintiff  in  error  admitted  in  its  answer 
that  it  issued  the  policy  of  insurance  men- 
tioned In  the  complaint  upon  the  terms,  and 
upon  the  property  stated  in  the  complaint; 
that  a  fire  on  or  about  the  date  mentioned 
destroyed  some  part,  or  all  of  tbe  insured 
and  other  property  of  plaintiff,  occasioning 
a  loss  to  bim  iu  an  amount  unknown ;  that 
such  loss  bad  not  been  paid.  A  second  de- 
fense admits  liability  for  tbe  loss,  but  only 
as  to  tbe  hay  covered  by  tbe  insurance  policy, 
and  avers  that  tbe  fire  which  destroyed  tbe 
bay  occurred  through  the  negligent  opera- 
tion of  locomotive  engines  by  certain  rail- 
road companies  or  the  receiver  thereof;  that 
such  railway  companies  or  tbe  receiver  there- 
of, were  liable  for  such  damages  for  the  full 
value  of  all  tbe  bay  destroyed;  that  within 


30  days  following  the  fire,  tbe  plaintiff  agreed 
with  tbe  defendant,  that  in  consideratiou 
of  the  primary  liability  for  tbe  loss  of  tbe 
insured  bay  being  with  tbe  railway  com- 
panies or  tbe  receiver,  and  the  secondary  lia- 
bility being  with  tbe  defendant  insurancv 
company,  be  (plaintiff)  would  allow  tbe  de- 
fendant to  recoup  its  loss  from  tbe  railway 
compauies  or  receiver,  and  that  be  (plaintiff) 
would  not  collect  any  money  or  damages  on 
account  of  tbe  loss  from  the  railway  com- 
panies or  receiver,  and  in  no  event  would 
be  settle  or  release  his  cause  of  action  against 
tbe  railway  companies  or  the  receiver ;  that 
thereupon  defendant  stated  to  plaintiff  tbat 
It  would  pay  wliatever  plaintiff  proved  the 
loss  to  l>e,  not  exceeding  the  amount  of  tbe 
insurance  thereon,  but  that  prior  to  such 
payment,  plaintiff  would  allow  defendant  a 
reasonable  time  to  collect  from  tbe  railway 
companies  or  tbe  receiver,  and  in  considera- 
tion of  tbe  premises  plaintiff  agreed  with  tbe 
defendant  company  that  it  should  have  a 
reasonable  time  to  make  such  collection  be- 
fore paying  the  plaintiff  tbe  loss  under  bis 
policy;  tbat  neither  of  said  companies  nor 
tbe  receiver  would  make  settlement  with  tbe 
defendant,  and  soon  thereafter  defendant 
gained  knowledge  that  plaintiff  bad  settled 
with  tbe  railway  companies  or  the  receiver 
for  all  of  bis  loss  on  tbe  hay  insured  and 
other  property ;  and  tbat  tbe  plaintiff  execut- 
ed and  delivered  to  tbe  railway  companies 
a  certain  written  Instrument  in  tbe  nature 
of  a  receipt,  material  parts  of  which  are  as 
follows:  "U.  Yallie,  tbe  claimant  herein, 
hereby  acknowledges  payment  of  the  sum  of 
three  hundred  fifty  ($350)  dollars,  acknowl- 
edging that  said  sum  is  paid  in  full  accord 
and  satisfaction  of  any,  every  and  all  claims 
of  every  class  or  character  against  Frank 
Trumbull,  receiver  of  tbe  Denver,  Leadville 
&  Gunnison  Railway  Oimpany,  or  against  the 
Colorado  &  Southern  Railway  Company,  or 
either  of  them.  By  reason  of  the  destruc- 
tion by  flre  of  one  hundred  thirty-two  (132) 
tons  of  bay,  three  hundred  (300)  acres  of 
pasture  land,  fences,  and  other  property,  all 
of  which  occurred  during  the  month  of  Octo- 
ber, 1808,  and  which  hay  was  destroyed  on 
or  about  October  31,  1898,  between  mile  posts 
81  and  84,  on  section  19  township  8.  range 
75  west,  in  Park  county,  Colorado.  •  •  • 
It  being  distinctly  understood  in  this  com- 
promise that  the  claimant  has.  for  the  pur- 
pose of  compromise,  deducted  from  bis  claim 
a  substantial  portion  of  Insurance  on  said 
bay,  which  said  insurance  was  carried  with 
the  Farmers'  Alliance  Mutual  Fire  Insurance 
Company  of  Colorado ;  the  difference  between 
tbe  amount  paid  by  tbe  receiver  and  the 
said  railway  companies  for  said  bay  being 
collectible  from  the  said  the  Farmers'  Alli- 
ance Mutual  Fire  Insurance  Company  of 
Colorado,  by  tbe  said  U.  Vallie,  claimant 
herein."  The  answer  further  avers  tbat  tbe 
cause  of  action  refei-red  to  in  the  receipt  Is 
the  liability  of  said  companies,  and  receiver 
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for  said  Insured,  and  other  hay  destroyed; 
that  by  reason  of  the  premises  and  the  ex- 
ecution and  delivery  of  said  written  Instru- 
ment, the  plaintiff  In  Tlolatlon  of  his  said 
express  agreement  with  the  defendant,  and 
of  the  equitable  right  of  subrogation  of  the 
defendant,  absolutely  settled,  compounded, 
and  released  the  said  cause  of  action,  and 
took  the  same  away  from  this  defendant,  and 
prevented  the  defendant  from  recovering  the 
amount  of  the  loss  from  the  said  railway 
companies  or-  said  receiver,  to  the  direct 
damage  and  injury  of  defendant  in  the  sum 
now  claimed  by  plaintiff  in  tiis  complaint; 
that  the  plaintiff  thereby  appropriated  the 
fund  available  and  belonging  in  equity  to 
the  defendant  for  recoupment,  and  paid  him- 
self the  insurance  due  on  account  of  said 
liay  out  of  this  defendant's  said  fund,  and 
the  said  insurance  policy,  as  far  as  the  said 
loss  of  said  hay  is  concerned,  is  now  fully 
paid  and  discharged. 

To  this  answer  a  reply  was  filed,  which 
in  substance  denied  all  of  the  material  allega- 
tions of  the  answer,  and  further  averred  that 
while  it  was  true  that  the  canse  of  action 
with  reference  to  the  fire  loss  In  the  receipt 
mentioned  is  the  liability  of  the  companies 
or  the  receiver  for  said  insured  hay  and  other 
hay  destroyed,  it  is  not  true  that  said  cause 
of  action  and  liability  was  the  only  cause  of 
action  and  liability  in  said  writing  referred 
to,  and  in  said  settlement  included,  the  fact 
being,  that  the  cause  of  action  and  liability 
for  pasturage  and  fences  burned  was  also 
Included  in  said  receipt  and  that  the  amount 
paid  and  receipted  for  no  more  than  fully 
paid  said  other  cause,  and  that  the  release 
of  said  Are  loss  cause  of  action  was  without 
consideration. 

A  trial  to  the  court  resulted  in  a  Judgment 
in  favor  of  defendant  In  error  for  the  amount 
claimed,  to  wit,  $703.50.  The  abstract  of  the 
record  presented  by  counsel  for  plaintiff  In 
error  contains  the  pleadings,  the  findings,  and 
Judgment  of  the  court  below,  and  what  pur- 
ports to  be  the  testimony  of  plaintiff,  and  the 
secretary  of  the  insurance  company,  to  the 
effect,  that  the  plaintiff  had  notice  that  the 
insurance  company  desired  to  collect  from 
the  re<'elver  of  the  railroad  companies,  and 
that  the  settlement  made  by  plaintiff  with 
the  receiver  of  the  railroad  companies,  was 
against  the  protest  of  the  secretary  of  the 
insurance  company.  We  are  wholly  unad- 
vised by  the  abstract  of  record  as  to  what 
the  evidence  at  the  trial  disclosed,  other  than 
as  above  stated.  The  errors  assigned  are 
that  the  court  erred  in  finding  the  issues,  and 
in  rendering  Judgment  for  plaintiff. 

The  position  of  counsel  for  plaintiff  in  er- 
ror (as  set  forth  in  his  printed  brief)  seems  to 
be  that  the  fire  having  been  caused  by  the 
railroad  companies,  the  insurance  company 


'  had  an  equitable  right,  upon  payment  of  the 
less,  to  be  subrogated  to  all  the  rights  of 
ValUe;  that  when  he  settled  with  the  rail- 
road companies  there  was  no  right  either  in 
law  or  equity  to  which  the  insurance  com- 
pany could  be  subrogated,  and  that  Vallie, 
by  taking  payment  from,  and  releasing  the 
railroad  companies,  took  away  the  highly  im- 
portant right  of  the  insurance  company;  that 
he  cannot  have  two  payments  for  the  same 
loss,  and  hence  has  no  cause  of  action  against 
the  insurance  company.  The  answer  of  the 
insurance  company  admitted  that  the  loss 
had  not  been  paid  to  Vallie  by  the  insurance 
company.  All  of  the  authorities  are  to  the 
effect  that  the  right  of  subrogation  will  not 
be  enforced,  until  the  creditor  or  other  per- 
son to  whose  place  subrogation  is  claimed, 
has  been  fully  satisfied.  The  rule  applicable 
to  this  case  Is  as  follows:  The  right  of  subro- 
gation does  not  accrue,  until  full  payment  of 
the  liability  which  gives  rise  to  such  right 
on  the  part  of  the  insurance  company  claim- 
ing to  be  subrogated.  Where  there  Is  no  ex- 
press covenant  contained  in  the  policy  re- 
quiring the  insured  to  assign  to  the  company 
any  claims  he  may  have  against  any  one 
whose  negligence  or  fault  may  have  caused 
the  loss,  no  subrogation  can  be  demanded, 
until  the  company  has  paid  the  loss,  and  the 
Insured  may  settle  with  and  release  the  negli- 
gent party  as  to  damage,  other  than  that  in- 
sured, without  effecting  his  remedy  against 
the  insurer.  If,  however,  the  insured  re- 
covers from  the  negligent  person  for  the 
whole  loss,  he  cannot  afterward  sue  the  in- 
surer. May  on  Insurance,  §  454.  See,  also. 
Fire  Insurance  Oo.  v.  Fidelity  Co.,  123  Pa. 
516,  16  Atl.  790,  10  Am.  St  Rep.  543;  Insur- 
ance Co.  V.  Fidelity  Co.,  123  Pa.  523,  16  Atl. 
791,  2  L.  R.  A.  586,  10  Am.  St  Rep.  546; 
Railroad  Co.  v.  Pullman  Car  Co.,  139  U.  S. 
79,  11  Sup.  Ct  490,  35  L.  Ed.  97.  It  appears 
from  the  receipt  set  forth  in  the  answer  of 
plaintiff  in  error  and  the  replication,  that 
other  property  than  the  insured  hay  was  de- 
stroyed by  the  fire,  and  that  the  receiver  of 
the  railroad  companies  settled  with  defendant 
Jn  error  for  the  loss  of  the  other  property  and 
a  portion  of  the  insured  hay.  There  is  no 
evidence  presented  by  the  abstract  of  record 
to  indicate  that  defendant  in  error  recovered 
from  the  railway  companies  or  the  receiver 
the  whole  loss  sustained  by  him  by  reason  of 
the  fire. 

Counsel  for  plaintiff  In  error,  not  having 
called  our  attention  to  any  error  by  the  ab- 
stract of  record  prepared  and  filed  by  him, 
to  which  we  confine  our  investigation,  under 
the  authorities  above  cited,  the  Judgment 
must  be  affirmed. 

Afllrmed. 

The  CHIEF  JUSTICE  and  GUNTER,  J., 
concur. 
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FARMERS'  ALLIANCE  MUT.  FIRE  INS. 

CO.  OF  COLORADO  v.  SANBORN. 

(Supreme  Court  of  Colorado.    Dec.  4,  1905.y 

Error  to  District  Court,  Park  County; 
M.  S.  Bailey,  Judge. 

Action  by  W.  B.  Sanborn  against  the 
Farmers'  Alliance  Mutual  Fire  Insurance 
Company  of  Colorado.  Judgment  in  favor  of 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

John  F.  Mall,  (or  plalntiS  in  error. 

MAXWELL,  J.  The  facts  involved  in  this 
case  are  substantially  the  same  as  those  in- 
volved, considered,  and  ruled  in  the  Farmers' 
Alliance  Insurance  Company  v.  Vallie  (Colo.) 
8$  Pac.  962.  By  stipulation  and  order  of  the 
court  below  this  case  was  consolidated  with 
that  case  for  the  purpose  of  trial  and  deter- 
mination in  the  court  below.  The  questions 
presented  for  determination  here,  are  the 
same  as  those  presented  in  that  case,  and  for 
the  reasons  there  given,  the  Judgment  herein 
Is  affirmed. 
.  Affirmed. 

The  CHIEF  JUSTICE  and  GUNTEK,  J, 
cpncur. 


36  Colo.  lOO 

ORTIZ  et  al.  v.  HANSEN. 
(Supreme  Court  of  Colorado.    Dec.  4,  1905.) 

1.  EMINENT  Domain— ExEBciBE  by  Pbivate 

iNDmOUAL. 

A  lefrislative  delegation  of  the  power  of 
eminent  domain  to  a  private  individual  may  be 
invoked  by  him,  though  other  remedies  are  avail- 
able. 

2.  Same. 

Under  Mills'  Ann.  St  §  2257.  giving  to  a 
private  individual  the  right  to  invoke  the  power 
of  eminent  domain  to  acquire  the  right  of  way 
for  a  ditch,  to  enable  him  to  utilize  a  valid  ap- 
propriation of  water,  a  proceeding  ia  not  au- 
thorized by  a  private  individual  in  his  own 
right,  in  a  representative  capacity  and  as  a 
trustee  for  the  public,  to  acquire  private  lands 
for  the  purpose  of  making  an  artificial  channel 
for  a  natural  stream  which  has  been  wrong- 
fully obstructed,  which  will  enable  him,  in  his 
individual  capacity,  to  utilize  an  individual 
right. 

3.  AVTKXL — Change  of  Theobt. 

Where  a  private  individual  invokes  the 
power  of  eminent  domain  to  acquire  land  for 
an  artificial  channel,  the  court  cannot  on  ap- 
peal treat  as  surplusage  the  allegations  of  the 
petition  asserting  the  right  to  proceed  in  a 
representative  capacity. 

.Error  to  Conejos  County  Court;  A.  B. 
Baby,  Judge. 

Proceedings  by  Peter  Hansen,  in  behalf  of 
himself  and  others  similarly  situated,  against 
Bomualdo  Ortiz  and  others  for  the  purpose 
of  acquiring  certain  land,  owned  by  defend- 
ants, for  the  purpose  of  making  an  artlScial 
channel  for  irrigation  purposes.  From  a  de- 
cree for  petitioners,  defendants  bring  error. 
Beversed. 


Proceedings  under  the  eminent  domain  act. 
The  La  Jara  river  Is  a  natural  stream  sit' 
uated  In  water  district  No.  21  of  this  state, 
of  which  Hot  creek  Is  a  tributary.  Peter 
Hansen,  the  petitioner  and  defendant  in  er- 
ror here,  is  an  appropriator  of  water  direct 
from  the  river  for  irrigating  his  agricultural 
lands.  Juan  Gallegos,  who  is  not  a  party  to 
this  proceeding,  wrongfully  appropriated  and 
took  possession  of,  and  put  obstructions  in, 
the  natural  channel  of  Hot  creek,  and  thus 
prevented  waters  from  flowing  into  the  chan- 
nel of  the  La  Jara  river,  into  which  other-> 
wise  they  would  have  emptied  and  contrib- 
uted to  its  volume.  By  reason  of  the  unlaw- 
ful act  of  Gallegos,  Hansen  was  deprived  of 
a  large  volume  of  water  to  which  he  was  en- 
titled. He  thereupon  filed,  this  petition,  in 
his  own  behalf  and  of  others  similarly  sltti- 
ated,  and  as  the  trustee  of  the  general  public, 
for  the  purpose  of  acquiring  a  strip  of  land 
owned  by  respondents,  who  are  plaintifFs  in 
error  here,  for  tiie  purpose  of  making  an 
artificial  channel  for  a  iK>rtion  of  Hot  creek  ■ 
lying  below  the  point  of  obstruction  already 
mentioned,  and  the  beadgate  of  his  ditcb 
in  the  La  Jara  river.  Over  the  objection  of 
respondents  that  i)0  such  power  is  conferred 
upon  Hansen,  the  court  conducted  the  pro- 
ceedings to  a  conclusion  In  accordance  with 
fhe  forms  and  method  prescribed  in  the  em- 
inent domain  act,  and  entered  a  decree  vest- 
ing in  Hansen,  in  his  representative  capacity, 
title  to  parcels  of  land  of  respondents  for 
such  purpose. 

George  T.  Sumner,  for  plaintiffs  in  error. 
Rogers,  Inafroth  &  Gregg  and  Charles  A. 
Merriman,  for  defendants  in  error. 

CAMPBELL,  J.  (after  stating  the  facts). 
From  the  foregoing  statement  it  would  ap- 
pear that  Hansen  had  an  adequate  remedy 
aside  from  any  claimed  under  the  eminent 
domain  act  Under  section  2391,  1  Mills* 
Ann.  St.,  it  was  the  duty  of  the  water  com- 
missioner of  that  district  to  keep  the  natural 
streams  clear  of  unnecessary  dams  or  other 
obstructions,  and  that  officer  might,  without 
an  order  of  court,  remove  the  obstruction 
of  which  the  petitioner  complains,  and  pe- 
titioner himself,  as  a  ditch  owner,  by  legal 
action,  could  compel  Gallegos  to  remove  it. 
If,  however,  the  legislative  department  has 
in  such  a  case  delegated  to  a  private  Individ- 
ual the  power  of  eminent  domain,  this  rem- 
edy may  be  open  to  petitioner,  even  though 
other  remedies  are  available;  for  that  de- 
partment of  government  determines  the  ne- 
cessity for  the  exercise  of  this  sovereign 
power,  while  the  courts  may  ascertain  if 
the  use  is  of  the  character  contemplated. 

Under  section  2257,  Mills'  Ann.  St,  if  any 
person  who  owns  farming  land  which  has 
not  sufficient  length  of  area  exposed  to  a 
stream  to  obtain  a  sufficient  fall  of  water 
to  irrigate  it,  or  where  his  land  Is  too  far 
removed  from  the  stream  to  build  a  ditch 
directly  therefrom  to  the  lands  wboltejUppn 
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the  same,  be  may,  If  necessary  to  that  end, 
taJce  and  condemn  lands  belonging  to  otbers 
tor  a  right  of  way  for  a  ditch,  to  divert  and 
carry  waters  from  the  stream  to  Irrigate  bis 
own  lands;  and  If,  In  any  case,  after  having 
bnUt  a  ditch  for  the  purpose  of  carrying 
water  to  his  lands  from  a  natural  stream, 
Its  channel  becomes  changed  from  any  cause, 
80  as  to  prevent  the  ditcb  from  receiving  tbe 
proper  inflow  of  water  to  wblcb  it  may  be 
entitled,  the  owner  has  tbe  right  to  extend 
tbe  bead  of  the  ditch  for  such  distance  up 
the  stream  as  may  be  necessary  for  secur- 
ing a  sufficient  flow  of  water  for  his  purpose, 
and  may  Iiave  tbe  right  to  maintain  proceed' 
ings  for  condemnation  of  right  of  way  for 
such  extension.  This  is  the  statute  wblcb 
gives  to  a  private  person  tbe  power  to  in- 
. volte  tbe  power  of  eminent  domain  for  a  pri- 
.vate  use.  Tbe  petitioner  here  has  not 
brought  himself  within  its  purview.  The 
rigbt  wblcb  be  here  asserts  is  not  conferred 
by  it  We  do  not  say  that  petitioner  may 
not,  under  tbis  law,-  acquire  lands  of  tbe  re- 
spondents, where  the  taUi>K  of  tbe  same  .is 
necessary  in  order  to  enable  bim  to  avail 
himself  oX  his  appropriation.  Indeed,  be 
may  do  so.  But  be  has  not  brought  these 
proceedings  for  bis  own  benefit  solely.  In  a 
f  epresentatlve  capacity,  as  well  as  -  in  his 
.own  right,  and  as  a  trustee  for  tbe  public, 
whatever  that  means,  be  seeks  to  acquire 
lands  of  respondents  for  tbe  purpose  of  mak- 
ing an  artificial  channel  for  a  natural  stream 
.which  has  been  wrongfully  obstructed,  which 
will  enable  him,  in  bis  individual  capacity, 
to  utilize  an  individual  right. 

Tbe  sovereign  power  of  ^ninent  domain 
may  be  delegated  by  tbe  Constitution  or  by 
an  act  of  tbe  Legislature,  and  property  of 
every  kind,  whether  public  or  private,  may 
be  taken  for  an  authorized  public  or  private 
use.  Our  Constitution,  and  tbe  statutes 
passed  in  pursuance  thereof,  have,  as  we 
liave  said,  conferred  upon  private  persons 
tbe  rigbt  to  take  land  for  a  private  use,  such 
as  ditches  for  irrigating  agricultural  lands. 
Such  authority,  whether  found  In  tbe  Con- 
stitution or  statute,  must  be  strictly  constru- 
ed and  limited  to  the  persons  and  the  uses 
specified,  and  must  not  be  extended.  Nei- 
ther the  Constitution,  nor  any  statute  to 
which  our  attention  has  been  called,  author- 
izes a  private  Individual  to  malutein  a  condem- 
nation suit  for  the  benefit  of  himself  and  oth- 
ers similarly  situated,  and  as  a  trustee  of 
the  public,  to  take  lands  l>elonglng  to  still 
other  persons  for  a  channel  of  a  natural 
stream,  or  permits  a  court  to  vest  title  there- 
to in  a  private  individual,  as  trustee  for  the 
public.  Tbe  county  court  entered  a  decree 
In  this  case  which  had  tbe  effect  of  a  con- 
veyance of  this  right  of  way  to  Hansen  in 
trust  for  tbe  public.  We  do  not  think  its 
proceeding  was  authorized.  We  cannot,  at 
the  request  of  the  defendant  In  error,  treat 
as  surplusage  the  allegations  of  the  petition 


which  assert  tbe  right  of  Hansen  to  proceed 
in  a  representative  capacity,  and  treat  tbe 
proceeding  as  one  brought  by  him  in  bis  in- 
dividual capacity  and  for  bis  exclusive  ben- 
efit Tbis  is  not  a  case  where  be  is  seeking 
to  acquire,  under  tbe  statutes  of  this  state, 
merely  a  right  of  way  for,  or  extension  of, 
a  ditch  to  enable  him  to  utilize  a  valid  ap- 
propriation of  water,  or  to  utilize  the  chan- 
nel as  a  conduit  for  such  purpose;  but  it  is 
a  proceeding  which  he  has  brought,  for  him- 
self and  others  similarly  situated,  and  as 
trustee  for  the  general  public,  to  acquire 
lands  of  private  individuals  for  an  artificial 
channel  of  a  natural  stream.  Whether  tbe 
state  iteelf  or  one  of  its  political  subdivlBlons 
may  Institute  and  maintain  such  a  proceed- 
ing, or  whether  Hansen,  for  himself  alone, 
may,  by  condemnation,  appropriate  tbe  chan- 
nel of  a  natural  stream  and  use  it  as  part  of 
a  ditcb,  are  questions  not  l>efore  us. 

The  Judgment  should  be  reversed,  and  the 
.cause  remanded,  with  instructions  to  tbe 
county  court  to  dismiss  the  petition. 

Reversed. 

GABBEBT,  C.  J^  and  STEELE},  J.,  concur. 

35  Colo.  149 

NATIONAL    BANK    OF    COMMERCE    IN 
DENVER  v.  APPEL  CLOTHING  CO.  et  al. 
(Supreme  Court  of  Colorado.    Dec.  4,  1905.) 

F&A.UDULE^T      CONVKTANCES  —  VAliniTT      OS 

Tbansaction — Necessity  or  Showino  In- 
debtedness. 

Endowment  life  inatirance  policies,  payable 
to  insured  in  case  he  shall  survive  a  certain 
definite  period  ai)d  to  beneficiaries  in  case  in- 
sured dies  within  that  period,  and  having  a 
definite  cash  snrrender  value,  cannot  be  sul>- 
jected  to  the  payment  of  a  Judgment  obtained 
against  insured,  although  the  interests  of  the 
beneficiaries  are  subject  to  revocation  by  insur- 
ed, in  the  absence  of  a  sliowing  that  insured 
was  insolvent  when  the  policies  were  issued  or 
tbe  beneficiaries  designated,  or  that  the  indebt- 
edness on  which  tbe  judgment  is  based  existed 
at  tbe  time  of  the  issuance  of  the  policy  or  the 
designation  of  the  beneficiaries,  or  that  the  poli- 
cies were  taken  out  or  the  beneficiaries  desig- 
nated with  a  view  to  tbe  creation  of  future  in- 
debtedness. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Fraudulent  Conveyances,  (S  764- 
770.] 

Appeal  from  District  Court  Arapahoe 
County;  Calvin  P.  Butler,  Judge. 

Action  by  tbe  National  Bank  of  Commerce 
In  Denver  against  the  Appel  Clothing  Com- 
pany and  others.  From  a  Judgment  in  favor 
of  defendants,  plaintUf  appeals.    Affirmed. 

Tbe  purpose  of  this  action,  commoiced  by 
appellant  as  plaintiff  In  tbe  court  below,  is 
to  subject  certain  life  insurance  policies  is- 
sued upon  the  lives  of  debtors  of  tbe  plaintiff 
to  the  payment  of  a  Judgment  in  favor  of  tbe 
plaintiff  and  against  such  debtors.  Tbe  map 
terlal  avermento  of  tbe  bill  necessary  to  con- 
sider are  to  the  effect  that  these  policies  pro- 
vided for  tlw  payment  of  certain  sums  of 
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money  to  the  Insured  witbln  specified  peri- 
ods, but  In  the  event  of  tUelr  death  before 
the  expiration  of  such  periods  then  certain 
sums  would  be  paid  the  wife  or  daughters  of 
each  debtor,  and  that  these  policies,  by  vir- 
tue of  their  terms,  had  certain  values  which 
could  be  obtained  from  the  companies  issuing 
them  upon  the  surrender  thereof  without  the 
consent  of  the  beneficiaries.  To  this  action 
the  Judgment  debtors,  beneficiaries  and  in- 
surance companies,  were  made  parties  de- 
fendant. A  general  demurrer  was  interpos- 
ed to  the  complaint,  which  was  overruled. 
Thereafter  answers  were  filed  and  a  trial 
bad  on  the  Issues  made.  The  policies  were 
issued  or  assignments  thereof  made  prior  to 
the  rendition  of  plaintiff's  judgment  It  Is 
claimed  on  behalf  of  plaintlfT  that  these 
policies,  either  by  their  express  terms  or 
under  the  terms  of  the  assignments,  vest  the 
Insured  with  full  authority  to  change  the  ben- 
eficiaries without  their  consent.  Judgment 
was  rendered  In  favor  of  the  defendants, 
from  which  the  plaintiff  appeals. 

H.  S.  Silverstein  and  T.  J.  O'Donnell,  for 
appellant  D.  V.  Burns,  M.  B.  Carpenter, 
Talbot  Denlson  &  Wadley,  and  Muller  & 
Summerfleld,  for  appellees. 

GABBEBT,  C.  J.  (after  stating  the  facts). 
Counsel  for  plaintiff  say  that  this  action  is 
in  the  nature  of  a  creditors'  bill.  Their  the- 
ory upon  which  they  claim  this  action  can  be 
maintained  is  that  where  a  debtor  takes  out 
a  policy  of  life  insurance  upon  his  own  life 
by  the  terms  of  which,  should  he  survive  a 
certain  definite  period,  the  company  under- 
takes to  pay  him  a  certain  sum  of  money, 
with  the  contingency  that  upon  the  death  of 
the  insured  during  this  period  the  company 
will  in  that  event  pay  certain  sums  of  money 
to  a  beneficiary  named  in  the  policy  or  by  as- 
signment, and  where  such  policy  by  its  terms 
has  a  value  which  the  Insured  can  obtain  by 
siirrender  of  the  policy,  without  the  consent 
of  the  beneficiary,  such  a  policy  is  an  asset 
of  the  insured  which  can  be  reached  by  his 
creditors.  In  other  words,  they  claim  that 
what  he  himself  may  do  under  such  a  policy 
a  court  of  equity  will  comi)el  him  to  do  for 
the  benefit  of  bis  creditors.  This  suit  being 
in  the  nature  of  a  creditors'  bill,  the  ele- 
ments necessary  to  maintain  it  must  be  pres- 
ent. Conceding,  but  not  deciding,  that  the 
contention  of  counsel  for  plaintiff  is  correct 
in  the  abstract,  a  case  must  be  made,  both 
in  the  complaint  and  by  proof,  which  would 
entitle  a  creditor  to  subject  the  property  of 
his  debtor,  not  reachable  on  execution,  to  the 
payment  of  his  debts.  There  is  no  averment 
in  the  complaint  to  tne  effect  that  when  these 
policies  were  issued,  or  the  assignments 
thereof  made  to  the  beneficiaries,  the  in- 
Btrred,  who  are  now  the  Judgment  debtors, 
were  insolvent,  or  that  the  indebtedness 
which  forms  the  basis  of  the  Judgment,  ex- 
isted at  either  of  these  times,  or  that  the  in- 


sured were  indebted  to  other  parties,  or  that 
th  policies  were  taken  out  or  assigned  to  the 
beneficiaries  with  a  view  to  the  creation  of 
future  obligations.  In  short,  there  is  do 
averment  of  fraud  whatever  on  the  part  of 
either  of  the  insured  or  the  beneficiaries. 
The  fact  that  the  property  sought  to  be  8nl>- 
Jected  to  the  payment  of  the  debts  of  the  in- 
sured Is  represented  by  life  insurance  poll- 
ds  in  which  beneficiaries  have  an  Interest 
does  not  change  the  rules  with  respect  to 
creditor's  suits.  They  must  necessarily  be 
the  same,  without  regard  to  the  character  of 
the  property  of  the  debtor  which  it  is  sought 
to  reach.  Before  a  court  of  equity  is  au- 
thorized to  cancel  a  voluntary  conveyance  or 
transfer  of  property  on  the  ground  of  fraud 
upon  creditors,  It  must  be  alleged  and  proved 
that  debts  existed  at  the  time  the  conveyance 
or  transfer  was  made,  or  that  the  conveyance 
or  transfer  was  made  with  a  view  to  the 
contracting  of  future  obligations.  Emery  v. 
Yount,  7  Colo.  107,  1  Pac.  686;  Sexton  v. 
Wheaton,  8  Wheat  229,  5  L.  Ed.  603 ;  Amett 
V.  Coffey,  1  CSolo.  App.  34,  27  Pac.  614. 

The  beneflclariee  obtained  their  respective 
Interests  before  the  Judgment  in  favor  of 
plaintiff  was  rendered.  Whether  these  In- 
terests be  subject  to  revocation  by  the  insur- 
ed is  immaterial.  The  beneficiaries  cannot 
be  divested  of  their  Interests  except  by  the 
acts  of  the  insured.  As  the  policies  now 
stand,  the  money  which  the  beneficiaries 
would  receive  in  the  event  of  the  death  of 
the  Insured  would  not  belong  to  their  re- 
spective estates,  but  to  the  beneficiaries. 
Mfg.  Co.  V.  Piatt,  13  Colo.  App.  15,  56  Pac. 
209.  This  assignment  was  made  for  their 
benefit,  when,  so  far  as  the  bill  and  proofs 
disclose,  the  insured  had  the  right  to  do  so. 
It  does  not  appear  that  the  plaintiff  was  in 
any  manner  prejudiced  thereby,  or  that  any 
property  of  the  insured  was  applied  In  order 
to  effect  this  arrangement  which  in  equity 
plaintiff  would  be  entitled  to  have  applied  to 
the  payment  of  its  indebtedness,  or  that  any 
conditions  exist  which  would  authorize  a 
court  of  equity,  at  the  instance  of  a  creditor, 
to  annul  a  voluntary  arrangement  on  the 
part  of  the  insured  for  the  tieneflt  of  those 
for  whom,  by  the  laws  of  nature  as  well  as 
man,  it  was  their  duty  to  make  provision. 
If  the  latter  should  be  compelled  to  surren- 
der these  policies  to  the  companies  issuing 
them,  and  accept  the  value  thereof,  the 
rights  of  the  beneficiaries  would  be  destroy- 
ed. The  Insured  may  have  Interests  in  these 
policies  which  a  court  of  equity,  if  their 
rights  only  were  Involved,  might  have  the 
power  to  compel  them  to  apply  to  the  pay- 
ment of  their  Indebtedness;  but  however 
this  may  be,  a  court  of  equity  would  not  be 
authorized  to  exercise  this  power  when  there- 
by the  vested  rights  of  third  persons  would 
be  destroyed,  unless  It  should  appear  that 
the  conditions  existed  under  which  a  court 
of  equity,  at  the  instance  of  a  creditor,  may 
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nnnnl  voluntary  nrrongements  entered  Into 
between  bis  debtors  and  third  persons. 

The  judgment  of  the  district  court  Is 
affirmed. 

Af&rmed. 

GUNTEB  and  MAXWELL,  JJ.,  concur. 

T>  Colo.  79 

BURNETT  V.  DOYLE. 
(Supreme  Court  of  Colorado.    Dec.  4,  1905.) 

1.  Appeal-Questions  Retiewablx. 

Objections  to  certain  answers  on  the  ground 
tliat  the  parties  thereto  liad  not  complied  with 
tlie  law  in  making  themselves  parties  to  ttie 
suit,  not  presented  in  the  court  below,  will  not 
be  considered  on  appeal. 

[Ed.  Note. — For  coses  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  §  1184.] 

2.  Same— Absence  of   Specific  Findings  op 
Fact — Effect— Presumptions. 

In  the  absence  of  specific  findings  of  fact.  It 
will  be  presumed  on  appeal  that  the  trial  court 
intended  to  find  those  facts  responsive  to  the 
issues  made  by  the  pleadings  and  essential  to 
the  judgment  rendered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Gent  Dig.  Appeal  and  Error,  f  3768.] 

Appeal  from  District  Court,  Arapahoe 
County;  John  I.  Mulllns,  Judge. 

Action  by  James  N.  Doyle  against  John  A. 
Burnett.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Ward  &  Ward,  for  appellant.  Wm.  I* 
Dayton  and  Wilbur  F.  Denlous,  for  appellee. 

MAXWELL,  J.  Doyle,  appellee,  sued  the 
New  Creamery  Restaurant  Company  In  at- 
tachment, and  caused  to  be  Issued  garnish- 
ment suiuiuons,  which  was  served  on  the 
Festival  of  Mountain  &  Plain  Association, 
which  answered,  no  indebtedness.  The 
answer  of  the  garnishee  was  traversed  by 
Doyle,  and  an  indebtedness  from  the  gar- 
nishee to  the  restaurant  company  of  $200.50 
was  alleged.  The  traverse  also  alleged  tliat 
the  restaurant  company  was  a  coi-poration; 
that  one  J.  J.  Wood  was  its  general  manager; 
that  on  September  19,  1809,  the  Festival 
Association  and  Restaurant  Company,  acting 
through  Wood,  its  manager,  entered  into  a 
contract  whereby  there  became,  and  is,  due 
the  Restaurant  Company  from  tlie  Festival 
Association,  $200.50;  that  at  the  time  the 
contract  was  made  the  Festival  Association 
had  full  knowledge  and  notice  that  Wood 
was  the  manager  and  general  agent  of  the 
Restaurant  Company,  and  acting  for  and  on 
behalf  of  the  Restaurant  Company.  In  reply 
to  this  traverse  the  Festival  Association  filed 
a  petition,  wherein  It  set  forth  the  service  of 
the  garnishee  summons.  Its  answer  to  the 
same,  and  the  traverse  thereof,  and  that  the 
issue  presented  by  its  answer  and  traverse 
could  not  be  determined  without  prejudice 
to  the  rights  of  other  parties  for  the  following 
reasons:  That  the  association,  September 
21,  1899,  entered  into  a  contract  with  J.  J. 
Wood  whereby  the  association  became,  and 


Is,  Indebted  to  Wood  in  the  sum  of  $200.50; 
that  September  22,  1890,  Wood  assigned  In 
writing  to  J.  A.  Burnett  (appellant)  all 
moneys  to  become  due  him  under  said  con- 
tract; that  said  assignment  In  writing  was 
served  on  the  association  October  2,  1899, 
3:50  p.  m.,  subsequent  to  the  service  of  the 
garnishment  summons  herein;  that  February 
16,  1900,  Burnett  commenced  suit  against  the 
association  In  the  district  court  of  Arapahoe 
county  to  recover  the  identical  $200.50  in- 
volved herein;  that  the  association  has  filed 
its  answer  setting  forth  facts  substantially 
as  set  forth  in  its  petition;  that  plaintiff, 
Doyle,  claims  the  same  money  under  the 
garnishment  Issued  against  the  association 
as  due  the  defendant  the  Restaurant  Com- 
pany; that  October  28,  1899,  garnishment 
summons  was  served  on  the  association  In 
suit  of  one  Wilhelm  against  3.  J.  Wood,  to 
which  summons  the  association  made  answer 
that  it  was  indebted  to  Wood  in  the  sum  of 
$200.50,  subject  to  the  assignment  made  by 
Wood  to  Burnett;  that  said  sum  of  $206.50 
claimed  by  plaintiff  (appellee)  is  also  claimed 
to  be  due  Burnett  and  WUhelm.  Prayer  is 
that  Burnett  and  Wilhelm  be  made  parties  to 
this  action.  The  answer  of  Burnett  to  the 
petition  of  the  association  admits  the  allega- 
tions of  the  same,  and  avers  that  the  assign- 
ment of  Wood  to  Burnett  was  filed  with  the 
association  October  2,  1809,  and  prays  that 
the  $206.50  be  adjudged  his  property.  By 
order  of  the  trial  court  Burnett's  complaint 
in  his  suit  against  the  association  was  made 
a  part  of  his  pleadings  to  the  petition  of  the 
association.  Wilhelm,  pursuant  to  the  order 
of  tbe  trial  court,  filed  bis  answer  to  the 
petition  of  the  association.  In  which  be,  in 
substance,  sets  forth  the  commencement  of 
two  suits  by  him  against  Wood,  the  Issuance 
and  service  of  garnishment  summons  on  the 
association;  and  the  answer  of  the  associa- 
tion to  the  effect  that  It  owed  Wood  $125,  and 
chaises  the  association  with  certain  repre- 
sentations which  estop  It  to  deny  its  In- 
debtedness to  Wood  in  an  amount  sufficient 
to  satisfy  bis  claim.  Doyle  replies  to  the 
answer  of  Burnett,  In  substance  denying  the 
validity  of  the  assignment  of  the  contract  by 
Wood,  the  good  faith  of  Burnett,  his  knowl- 
edge of  the  fact  that  Wood  made  the  contract 
assigned  to  him  as  general  manager  and 
agent  of  the  Restaurant  Company,  that  the 
contract  was  made  with  the  intention  of  de- 
frauding the  creditors  of  the  Restaurant 
Company,  of  which  fact  Burnett  had  knowl- 
edge, and  other  matters  not  material  to  this 
discussion.  Doyle  also  replies  to  the  answer 
of  Wilhelm,  in  substance  alleging  that  the 
money  due  from  the  Festival  Association  was 
the  property  of  the  Restaurant  Company,  and 
that  same  was  not  the  property  of  Wood  and 
not  subject  to  garnishment  in  any  suit 
against  Wood.  To  the  answers  of  both 
Wilhelm  and  Burnett  Doyle  Interposed  ob- 
jections that  said  parties  had  not  complied 
with  the  statutes  or  Code  tn  making^Uiem. 
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selves  parties  to  the  suit,  and  for  that  reason 
tbelr  answers  sliould  be  disregarded.  It 
does  not  appear  from  the  record  that  this 
objection  was  presented  or  urged  In  the  court 
below.  The  court  was  given  no  opportunity 
to  pass  upon  the  same,  and  for  this  reason 
we  do  not  consider  or  pass  upon  this  point 
The  Judgment  was  against  Burnett,  who  ap- 
pealed to  the  Court  of  Appeals. 

The  pleadings,  as  hereinbefore  outlined, 
presented  two  issues  of  fact:  (1)  That  the 
contract  entered  into  by  and  betTi'^en  Wood 
and  the  Festival  Association,  while  in  the 
name  of  Wood,  was  in  fact  the  contract  of 
the  Restaurant  Company.  (2)  That  Burnett, 
at  the  time  of  taking  the  assignment  of  the 
contract  from  Wood,  had  ljnowle<lge  of  the 
above  fact.  The  trial  court  made  no  specific 
findings  of  fact,  simply  adopting  the  view 
taken  by  counsel  for  Doyle.  "Appellate 
courts  must  assume.  In  the  absence  of 
specific  and  unambiguous  findings  of  facts  to 
the  contrary,  that  the  lower  court'  intended 
to  find  those  facts  which  are  responsive  to 
the  issue  made  by  the  pleadings,  and  essen- 
tial to  the  jtidgment  rendered."  Fanny 
Rawlings  M.  Co.  v.  Tribe,  29  Colo.  302-305, 
68  Pac.  281;  Persse  t.  Gaffncy,  5  Colo.  App. 
374,  38  Pac.  837.  Applying  this  rule,  the  trial 
court  must  have  resolved  the  issues  stated 
In  favor  of  Poyle  and  against  Burnett,  which 
conclusion  finds  support  In  the  evidence  ad- 
duced at  the  trial,  and  cannot  be  disturbed 
by  this  court. 

The  Judgment  will  be  affirmed 

Affirmed. 

GABBERT,  C.  J.,  and  GUXTER,  J., 
concur. 


KIBBT  V.  GIBSON. 
(Supreme  Court  of  Kansas.    Dec.  9,  1905.). 

1.  TRIAI- PeMTJBRER   to    FiVIDENCE DEFEN- 
SIVE Evidence  bt  Plaintiff. 

When  a  party,  upon  whom  rests  the  bur- 
den of  the  issues  upon  a  trial,  introduces  evi- 
dence which,  uncontroverted,  establishes  a  cause 
ot  action  in  his  favor,  and  then  proceeds  to  intro- 
duce evidence  which  prima  facie  defeats  his 
cause  of  action,  and  then  rests  his  case,  and  the 
opposite  party  demurs  to  the  evidence,  held,  it 
is  error  for  the  court  to  overrule  tJie  demurrer 
and  to  render  judgraent  in  favor  of  the  party 
who  produced  the  evidence. 

2.  Same — Obdeb  of  Proof. 

It  is  bad  practice ;  but,  where  no  objection 
is  made  on  this  ground,  the  party  who  has  the 
burden  of  the  issues  may  introduce  ail  the  evi- 
dence pro  and  con  upon  every  issue  in  the  case. 
If,  however,  he  introduces  evidence  which,  un- 
rcbutted,  defeats  his  cause  of  action,  he  does 
so  at  his  i>eril. 
(Syllabus  by   the  Court) 

Error  from  District  Court,  Seward  County; 
Wm.  Easton  Hutcliison,  Judge. 

Action  by  John  W.  Kibby  against  Charles 
E.  Gibson,  lu  which  defendant  filed  a  cross- 
petition.  There  was  Judgment  for  defendant 
on  the  cross-petition,  and  plaintiH  brings 
error.    Keverued. 


Sluss  &  Wall,  for  plalntlfC  in  error.  Shit- 
ton  &  Scates,  for  defendant  in  error. 

SMITH,  J.  The  defendant  in  error,  as  the 
real  plaintiff,  though  not  nominally,  in  the 
court  below,  filed  a  cross-petition  setting  up 
a  note  and  mortgage,  and  asked  Judgment  for 
a  mortgage  lien  and  foreclosure  of  the  mort- 
gage on  the  land  described  therein.  He  also 
alleged  that  the  mortgage  was  executed  by 
one  Barnes,  who  was  the  owner  of  the  land 
at  the  time  the  mortgage  was  executed,  and 
that  by  successive  assignments  be  became 
and  was  the  owner  and  holder  of  the  note 
and  mortgage.  Kibby,  in  answer  to  the 
cross-petitiou,  denied  "all  the  allegations  of 
the  cross-petition  inconsistent  with  plaintiff's 
[Klbby's]  ownership  of  the  land."  This  did 
not  put  the  ownership  of  Barnes  in  Issue. 
At  the  trial  Gibson  Introduced  in  evidence 
the  original  note  and  mortgage  under  which 
be  claimed,  with  the  indorsements,  over  the 
objections  of  Kibby.  None  of  these  objec- 
tions were  well  taken.  Gibson  might  well 
have  rested  his  ease  here,  but  he  proceeded 
to  introduce  in  evidence  a  tax  deed,  and  quit- 
claim deeds  tending  to  show  that  Kibby's 
title  was  derived  from  the  tax  deed,  but  In- 
troduced no  evidence  tending  to  show  any 
Infirmity  In  the  tax  deed.  Thereupon  he 
rested  his  case,  and  Kibby  demurred  to  the 
evidence  on  the  ground  that  it  was  not  suf- 
ficient to  Justify  a  Judgment  In  favor  of  Gib- 
-son.  The  court  overruled  the  demurrer,  and 
rendered  Judgment,  giving  Kibby  a  flr^t  lieu 
for  taxes,  of  which  there  was  no  evidence 
unless  it  be  the  tax  deed,  and  also  adjudged 
Gibson  a  second  lien  for  the  amount  of  the 
note  and  interest,  and  ordered  the  foreclosure 
of  the  mortgage  and  sale  of  the  land.  Kib- 
by brings  the  case  here. 

The  evidence  shows  that  Kibby  derived  all 
the  title  acquired  through  the  tax  deed  by 
the  grantee  therein,  and,  if  the  tax  deed  is 
valid,  it  defeats  Gibson's  mortgage  lien  on 
the  land.  No  fact  tending  to  show  that  the 
deed  was  void  was  shown  in  the  evidence. 
and  no  infirmity  on  the  face  of  the  deed  is 
suggesteti.  We  do  not  feel  called  ui)on  to 
do  so,  but  we  have  scrutinized  the  face  of  the 
deed  and  have  failed  to  discover  anything 
that  would  render  it  void,  and  there  is  no 
admission  that  it  is  void.  As  the  case  stands, 
then,  Gibson  offered  evidence  which,  uncon- 
troverted,  showed  his  right  to  recover  the 
relief  he  prayed  for.  He  then  proceeded  to 
offer  evidence  which  prima  facie  defeate<l 
his  right  of  recovery,  and  the  deiaurrer  to 
bis  evidence  as  a  whole  should  have  been 
sustained. 

The  party  upon  whom  rests  the  burden  of 
the  issue  may,  if  he  so  elects  and  there  l>e 
no  objection  thereto,  proceed  to  offer  evidence 
upon  all  the  issues  in  the  case  pro  and  con. 
If,  however,  he  produces  evidence  which, 
unrebutted,  defeats  his  cause  ot  action,  or 
if  he  does  his  opponent  the  service  of  setting 
up  a  straw  man  and  omits  to  kmw^k  bim 
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down,  be  does  so  at  his  peril.  He  may  safe- 
ly follow  the  order  of  trial  prescribed  by 
section  275  of  the  Code  of  CItII  Procedure. 
The  judgment  of  the  district  court  Is  re- 
versed, and  the  case  remanded.  All  the  Jus- 
tices concurring. 


WATKIN8  LAND  (X).  t.  CBEPS  et  al. 

(Supreme  Court  of  Kansas.    Dec.  9,  1905.) 

Public    XiAnds— Timbeb    Ctjlture— Entbt— 

Sale  Bgfobe  Patent. 

Section  2,  c  190,  Act  Cong.  June  14.  1878, 
20  Stat.  113,  being  "An  act  to  amend  an  act 
entitled  'An  act  to  encourage  the  growth  of 
timber  on  the  Western  prairies,' "  is  not  an  in- 
hibition on  the  privilege  of  the  person  who  en- 
ters land  and  cultivates  timber  th«reoa  from 
contracting,  before  be  secures  bis  patent,  to 
sell  the  laud  after  be  malces  his  final  proof:  and 
such  a  contract  is  not  void  by  reason  of  the 
provisions  of  this  section. 

[Kd.  Note. — For  cases  in  point,  see  rtH.  41, 
Cent.  Vig.  Public  Lands,  {  371.] 

(Syllabus  by  the  Ckmrt) 

Error  from  District  Court,  ISdwards  Coun- 
ty ;  Chas.  TS:  liObdell,  Judge. 

Action  by  the  Wathlns  Lend  Company 
against  Nathan  Creps  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
AfiBrmed. 

R.  W.  Turner  and  A.  C.  Mitchell,  for  plain- 
tiff in  error.  Fred  Dumont  Smith,  for  de- 
fendants In  error. 

GREENE,  J.  This  action  was  brought  by 
the  Watljins  Land  Company  to  foreclose  Its 
mortgage  upon  certain  land  described  in  its 
petition  and  in  which  Nathan  Creps  and 
Mary  O.  Creps,  the  mortgagors,  and  R.  B. 
Edwards,  a  claimant  to  the  land,  were  de- 
fendants. The  two  Creps  answered,  admit- 
ting the  execution  of  the  note  and  mortgages, 
but  denying  the  allegations  of  the  answer  and 
cross-petition  of  Edwards.  The  defendant 
Edwards  answered  that  he  was  the  equitable 
owner  of  the  land ;  that  prior  to  the  execution 
of  the  mortgage  he  had  purchased  the  land 
from  Creps,  and  had  paid  him  the  purchase 
price  therefor ;  that  he  immediately  went  Into 
actual  possession  of  the  land,  and  has  ever 
since  that  time  been  in  the  actual,  open,  no- 
torious, and  exclusive  possession  thereof,  and 
had  made  lasting  and  valuable  Improvements 
thereon ;  that  Creps  and  his  wife  had  neglect- 
ed and  refused  to  make  him  a  deed  therefor ; 
that  at  the  time  of  the  execution  of  the 
mortgage  in  question  the  mortgagors  had 
no  interest  In  the  land  and  held  only  the  le- 
gal title  thereto.  The  cause  was  tried  by 
the  court  without  a  jury,  and  the  court  made 
special  findings,  among  which  are  the  follow- 
ing: That  Edwards  purchased  the  land  of 
Creps  on  the  26th  day  of  March,  1890,  and 
paid  him  the  agreed  consideration  therefor; 
that  be  took  immediate  possession  and  made 
lasting  and  valuable  improvements  thereon; 
that  Edwards  paid  the  taxes  on  the  land 
In  1890  and  1891,  and  has  ever  since  1891 


been  in  open,  notorious,  and  exclusive  posses- 
sion; and  that  on  April  5,  1892,  Creps  ex- 
ecuted to  plaintiff  the  mortgage  set  out  la 
the  petition.  Upon  these  and  other  findings 
not  necessary  for  the  purposes  of  this  opinion^ 
the  court  rendered  judgment  for  Edwards. 

The  plaintiff  In  error  malces  three  conten- 
tions: First  That  the  answer  filed  by  Ed- 
wards did  not  state  sufficient  facts  to  admit 
testimony  of  his  claim.  This  contention  can- 
not be  sustained.  The  answer  was  amply 
sufiiclent 

The  next  contention  is  that  the  evidence 
did  not  establish  the  fact  that  Edwards  had 
purchased  the  land  or  had  taken  Immediate 
possession  at  the  time  alleged  Edwards  tes- 
tified that  he  pivchased  the  land  at  the  time 
stated  in  his  answer;  that  be  paid  the  full 
contract  price  therefor;  that  he  Immediately 
went  into  possession  and  fenced  it ;  and  that 
he  had  been  In  open,  notorious,  and  uninter- 
rupted possession  thereof  since  that  time. 
Although  some  of  these  facts  were  strenuous- 
ly denied  by  Creps,  It  was  the  duty  of  the 
trial  court  to  weigh  these  conflicting  state- 
ments and  determine  where  the  truth  was, 
and,  having  done  so,  we  are  not  at  liberty  to 
say  that  the  court  erred  In  determining  upon 
which  side  the  evidence  prejwnderated. 

The  last  contention  Is  that  the  alleged  con- 
tract between  Edwards  and  Creps  for  the 
purchase  of  the  land,  having  been  made  be- 
fore Creps  made  his  final  proof,  was  void 
under  section  2,  c.  190,  Act  Cong.  June  14, 
1878,  20  Stat.  113^,  being  "An  act  to  amend  an 
act  entitle  'An  act  to  encourage  the  growth 
of  timber  on  the  Western  prairies.' "  Creps 
acquired  title  to  this  land  under  this  act. 
This  section  provides :  "That  the  i>er8on  ap- 
plying for  the  benefits  of  this  act  shall,  upon 
application  to  the  register  of  the  land  district 
in  which  be  or  she  is  about  to  make  such, 
entry,  make  affidavit,  before  the  register  or 
the  receiver,  or  the  clerk  of  some  court  of 
record,  or  officer  authorized  to  administer 
oaths  In  the  district  where  the  land  Is  situ- 
ated; which  affidavit  shall  be  as  follows,  to 

wit:    I, ,  having  filed  my  application, 

number ,  for  an  entry  under  the  pro- 
visions of  an  act  entitled  'An  act  to  amend 
an  act  entitled  "An  act  to  encourage  the 
growth  of  timber  on  the  Western  prairies" ' 

approved 187  — ,  do  solemnly  swear, 

(or  affirm)  that  I  am  the  head  of  a  family 
(or  over  twenty-one  years  of  age),  and  a  citi- 
zen of  the  United  States  (or  have  declared 
my  Intention  to  become  such) ;  that  the  sec- 
tion of  land  specified  In  my  said  application 
Is  composed  exclusively  of  prairie  lands,  or 
other  lands  devoid  of  timber ;  that  this  filing 
and  entry  is  made  for  the  cultivation  of 
timber,  and  for  my  own  exclusive  use  and* 
benefit;  that  I  have  made  the  said  applica- 
tion In  good  faith,  and  hot  for  the  purpose 
of  speculation,  or  directly  or  indirectly  for 
the  use  or  benefit  of  any  other  person  or 
persons  whomsoever;  that  I  Intend  to  hold 
and  cultivate  the  land,  and  to  fully  comply 
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with  the  provisions  of  this  said  act ;  and  that 
I  have  not  heretofore  made  an  entry  under 
(his  act,  or  the  acts  of  which  this  is  amend- 
atory." 

The  contention  is  that,  In  view  of  the 
provisions  of  this  section,  the  contract  be- 
tween Edwards  and  Creps  was  a  fraudulent 
conspiracy  to  defeat  the  purpose  of  the  tim- 
ber culture  law  of  the  United  .States.  As 
expressed  by  the  defendant  in  en'or  In  his 
brief:  "This  might  have  some  force  If  the 
land  In  qu^tion  were  a  homestead  or  pre- 
emption, but  It  has  no  force  as  applied  to  a 
timber  claim.  At  to  the  first  two,  the  statute 
expressly  prohibits  contracts  prior  to  final 
proof  and  declares  them  Invalid.  There  Is 
no  such  prohibition  as  to  timber  claims.  The 
consideration  in  the  two  former  cases  Is  act- 
ual occupancy  by  the  settler  with  Intention 
to  make  It  his  home.  In  the  latter  the  con- 
sideration Is  the  planting  and  cultivation 
of  the  timber,  and  the  government  was  In- 
different as  to  who  carried  out  the  terms  of 
the  contract"  It  apjiears  that  Creps  did 
comply  with  the  oath  he  took  when  he  made 
his  application  for  the  privilege  of  entering 
this  land  under  this  act  He  planted  and 
cultivated  the  amount  and  kind  of  timber  re- 
quired and  for  the  time  required,  and  by  rea- 
son thereof  obtained  his  patent.  The  af- 
fidavit Is  only  required  to  show  the  good  In- 
tention of  the  applicant  to  cultivate  the 
timber. 

It  follows  that  the  .judgment  must  be  af- 
firmed.   All  the  Justices  concurring. 


J.   I.   CASE   THHESIIING  MACH.    CO.   r. 

MICKLHY. 

(Supreme  Court  of  Kansas.    Dec.  9,  1905.) 

1.  Saiji—Contbact— Construction. 

The  word  "land,"  when  used  in  a  contract 
without  limitation,  is  broad  enough  to  include  a 
piece  of  real  property  described  as  a  block  in  a 
townsite. 

2.  Same— Conditions. 

Where  a  person  enters  into  a  contract  for 
the  purchase  of  a  threshing  outfit,  but  re- 
serves the  right  to  countermand  the  order  if  he 
shall  go  to  Oklahoma  and  buy  land,  in  the  ab- 
sence of  any  special  circumstances  requiring 
other  than  an  ordinary  interpretation  of  the 
words  used,  this  condition  is  met  by  his  mak- 
ing a  visit  to  Oklahoma  and  there  purchasing  a 
block  in  a  townsite. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Ellsworth 
County;  R.  R.  Rees,  Judge. 

Action  by  the  J.  I.  Case  Threshing  Machine 
Company  against  John  J.  Mlckley.  Judg- 
ment for  defendant  and  plaintiff  brings  er- 
ror.   Affirmed. 

Dallas  Grover  and  C.  J.  Evans,  for  plain- 
tiff in  error.  Ira  E.  Lloyd,  for  defendant  In 
error. 

MASON,  J,  John  J.  Mlckley  agreed  In 
writing  with  the  J.  I.  Case  Threshing  Ma- 
chine Company  to  purchase  a  threshing  out- 


fit from  It;  the  contract  containing  this 
provision:  "In  case  party  [Mickley]  goes  to 
Olflahoma  and  buys  land,  has  the  privilege  of 
countermanding  this  order."  The  company 
shipped  the'  machinery,  and  upon  Mickley'a 
refusal  to  accept  it  sued  him  for  damages, 
alleging  a  breach  of  the  contract  He  de- 
fended upon  the  grotmd  that  be  had  counter- 
manded the  order  and  was  justified  in  doing 
so  by  the  fact  that  he  had  gone  to  Oklahoma 
and  bought  land  there.  Upon  a  trial  the 
court  directed  a  verdict  for  the  defendant 
and  gave  judgment  thereon,  from  wUcb  the 
plaintiff  now  prosecutes  error. 

There  was  no  substantial  controversy  over 
the  facts.  It  was  admitted  that  Mickley  had 
notified  the  company  tliat  he  had  elected  to 
countermand  the  order,  and  that  before  doing 
BO  be  had  visited  Oklahoma  and  there  pur- 
chased real  estate,  described  as  block  8  In 
Kingfisher,  for  $200.  The  question  involved 
Is  whether  In  doing  this  the  defendant  bad 
gone  to  Oklahoma  and  bought  land,  within 
the  meaning  of  the  contract.  The  plaintiff 
claims  that  upon  the  face  of  the  contract  the 
condition  that  the  defendant  should  go  to 
Oklahoma  and  buy  land  could  oiitly  be  met  by 
his  ijermanently  removing  to  Oklahoma  and 
buying  a  farm  there.  In  support  of  this 
claim  it  Is  argued  that  the  word  "land." 
when  employed,  as  It  was  in  this  instance, 
without  qualifying  words,  means,  at  least 
presumptively,  agricultural  land,  as  distin- 
guished from  town  lots  or  blocks.  To  this 
contention  we  cannot  agree.  The  use  of  the 
word  "land"  as  a  generic  term  covering  real 
property  of  any  character  Is  sanctioned  by 
custom  and  by  authority.  In  its  general 
sense  it  Is  defined  by  Webster  as  "Any  por- 
tion, large  or  small,  of  the  surface  of  the 
earth,  considered  by  itself,  or  as  belonging 
to  an  Individual  or  a  people,  as  a  country, 
estate,  farm  or  tract."  As  a  law  term  the 
same  work  thus  defines  it:  "Any  ground,  soil 
or  earth  whatsoever,  as  meadows,  pastures, 
woods,  etc.,  and  everything  annexed  to  It, 
whether  by  nature,  as  trees,  water,  etc.,  or 
by  the  hand  of  man,  as  buildings,  fences, 
etc.;  real  estate."  It  Is  used  throughout 
the  Kansas  statutes  as  a  synonym  of  "real 
estate"  and  "real  property."  Subdivision  8, 
§  7342,  Gen.  St  1901.  "Land  In  Its  legal  sig- 
nification comprehends  any  grounds,  soil, 
or  earth  whatever."  5  Words  &  Phrases  Ju- 
dicially Defined,  3975.  The  contract  did 
not  attempt  to  specify  the  quantity  of  land 
that  defendant  was  to  purchase  in  order  to 
obtain  the  right  to  countermand  his  order. 
If  he  had  bought  an  unplatted  tract  of 
ground  equal  in  extent  to  block  8  in  King- 
fisher, it  could  not  be  denied  uiK>n  any  theory 
that  this  would  have  been  a  purchase  of  land. 
The  rights  of  the  parties  can  hardly  be 
thought  to  be  affected  in  any  possible  way 
by  the  question  of  whether  the  tract  purchas- 
ed had  been  laid  out  In  lots  and  blocks. 

It  is  suggested  tliat  the  context  shows  that 
arable  land  and  not  a  town  blocks 
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inanent  removal  to  Oklahoma  and  not  a  mere 
Journey  thither,  were  within  the  contempla- 
tion of  the  parties  to  the  contract,  Inasmuch 
as  It  can  be  Inferred  that  the  defendant 
Inserted  the  clause  In  question  for  his  pro- 
tection In  case  he  should  cease  to  have  oc- 
casion to  use  the  machinery  by  reason  of  his 
buying  a  farm  elsewhere  and  going  to  re- 
side upon  It.  It  may  equally  well  be  sup- 
posed, however,  that  the  clause  was  Intend- 
ed to  release  him  In  case  his  contemplated 
purchase  of  any  Oklahoma  real  estate  should 
divert  enough  of  his  resources  to  another 
channel  to  make  It  Inexpedient  for  him  to 
Invest  In  this  threshing  outfit  so  large  a 
sum  as  he  could  otherwise  afford. 

Evidence  was  offered  for  the  purpose  of 
showing  that  tlie  contract  should  be  given  the 
interpretation  for  which  the  plaintiff  con- 
tends. That  upon  which  the  greatest  reliance 
seems  to  be  placed  was,  in  substance,  that  in 
a  conversation  which  was  had  after  the  con- 
tract had  been  entered  Into,  between  the  de- 
fendant and  a  representative  of  the  plaintiff, 
the  latter  said  that  the  former  would  not  be 
relieved  from  bis  obligation  to  take  the  ma- 
chinery unless  he  should  buy  a  farm  in  Okla- 
homa, and  that  afterwards  the  defendant  in- 
quired of  a  third  person  whether  he  thought 
the  purchase  of  a  town  lot  or  block  there 
would  be  sufficient  to  effect  his  release.  Nei- 
ther this  evidence  nor  any  other  that  was 
offered  had  any  tendency  either  to  explain 
away  the  natural  effect  of  the  language  of 
the  agreement  by  exhibiting  the  circumstan- 
ces under  which  It  was  made,  or  to  show  that 
the  parties  had  given  It  an  interpretation  dif- 
ferent from  Its  obvious  meaning. 

It  is  true  that  the  construction  placed  upon 
the  reservation  In  the  contract  by  tlie  trial 
court  Is  literal,  but  the  language  used  Is  plain 
and  unambiguous.  If  it  does  not  mean  pre- 
cisely what  It  says,  it  would  be  difficult  for 
any  tribunal  to  attach  to  it  any  definite 
meaning  whatever.  It  is  also  true  that 
this  construction  practically  makes  the  en- 
tire Instrument  subject  to  cancellation  at  the 
will  of  one  of  the  parties,  for  the  defendant, 
If  desirous  of  escaping  Its  burden,  could  easi- 
ly comply  with  the  conditions  which  would 
give  him  that  privilege.  But  it  is  not  appar- 
ent that  this  consideration  gives  the  machin- 
ery company  any  Just  cause  to  complain. 
The  contract  was  voluntarily  made,  was  not 
unconscionable,  and  resulted  in  no  hardship. 
No  grounds  are  presented  for  a  court  to  grant 
relief  against  its  terms. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


KEXXEBY  V.  SCOTT  et  al. 

(Supreme  Court  of  Kansas.    Dec.  9,  1005.) 

1.  Taxation  —  Tax  Deed  —  Descbiption— Ab- 
bbeviations. 

The  abbreviation  "S  B  4,"  employed  in  the 
dessariptiou  of  the  property  conveyed  by  a  tax 
deed,   will  be  interpreted  as  meaning   "south- 


east quarter,"  when  it  is  explicitly  used  in  an- 
other part  of  the  same  instrument  as  the  equiva- 
lent of  these  words. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  ««  Lola,  1520.] 

2.  Same  —  Subsequent  Taxes  —  Kecitals — 
Dbfiniteness. 

Where  a  tax  deed  states  the  total  pay- 
ments for  subsequent  taxes  made  by  the  holder 
of  the  tax  sale  certificate,  but  fails  to  show 
how  much  of  this  sum  was  paid  for  the  taxes 
of  any  one  year,  the  amount  recited  as  tlie  con- 
sideration of  the  deed  will  not  be  deemed  exces- 
sive, if  it  can  be  accounted  for  by  any  ap- 
portionment of  such  taxes  among  the  several 
years  that  is  consistent  with  the  recitals  of  tlie 
deed. 

3.  Same— Sufficiency  of  Deed. 

Where  a  tax  deed  has  been  of  record  more 
tbnu  five  years,  it  will  not  be  set  aside  by  rea- 
son of  the  fact  that  it  shows  on  its  face  that 
the  amount  stated  as  its  consideration  is  excess- 
ive, where  the  excess  can  be  accounted  for  by 
assuming  that  the  county  clerk,  in  computing 
the  amount  of  the  consideration,  included  the 
statutory  fees  for  the  issuance  and  recording 
of  the  deed. 
(Syllabus  by  the  0>urt) 

Error  from  District  Court,  Greenwood 
County;  G.  P.  Aikman,  Judge. 

Action  by  Wilber  W.  Kennedy  against 
Mary  A,  Scott  and  otliers.  There  was  a  Judg- 
ment for  the  latter,  and  the  former  brings 
error.    Affirmed. 

W.  S.  Marlln,  for  plaintiff  In  error.  How- 
ard J.  Hodgson  and  W.  L.  Fitch,  for  defend- 
ants In  error. 

MASON,  J.  The  only  qaestlon  Involved  In 
this  case  Is  whether  the  trial  court  erred  In 
sustaining  a  tax  deed,  which  had  been  of  rec- 
ord for  more  than  five  years,  against  sever- 
al objections  made  to  It  for  matters  appar- 
ent upon  Its  face.  The  tract  sold  and  con- 
veyed Is  described  In  the  deed  as  "the  S  E 
4  Sec.  25,  Township  23,  Range  8."  It  Is 
argued  that  this  Is  an  Insufficient  and  imln- 
telllglble  description,  because  the  letters  "S 
E,"  followed  by  the  figure  "4,"  cannot  be 
construed  as  equivalent  to  the  words  "south- 
east quarter."  There  are  decisions  which 
seem  to  sustain  that  contention.  See  1  A.  & 
E.  Encyel.  of  L.  (2d  Ed.)  101,  note.  Whether 
it  Is  sound  as  a  general  principle  need  not  be 
determined.  In  the  deed  the  land  against 
which  the  tax  was  assessed  Is  described  In 
this  manner:  "The  southeast  quarter  (S  E  4) 
of  section  twenty-five  (25),  township  twenty- 
three  (23),  range  eight  (8),  situated  in  the 
county  of  Greenwood  and  state  of  Kansaa" 
This  explicitly  shows  that  whoever  prepared 
the  deed  employed  "S  E  4"  as  an  abbreviation 
for  "southeast  quarter,"  and  gives  the  clue, 
if  one  be  needed,  for  the  Interpretation  of  the 
expression  wherever  found  In  the  same  in- 
strument. 

It  is  claimed  that  the  consideration  stated 
In  the  deed  is  excessive.  The  deed  does  not 
disclose  what  amount  would  have  been  re- 
quired at  the  time  of  Its  execution  to  redeem 
the  projM'rty.  It  shows  that  the  taxes  for 
three  subsequent  years  were  paid  by  the  hoW- 
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cr  of  the  tax  sale  certlflcate,  and  glTes  the 
total  amount  bo  paid,  but  does  not  Indicate 
when  these  payments  were  made,  nor  how 
the  amonnt  was  distributed  between  the 
three  years.  However,  nothing  is  omitted 
that  the  statute  requires.  The  only  pio- 
Tlslon  of  the  law  applicable  to  this  matter 
is  found  in  the  form  of  tax  deed  given  in 
section  7676  of  the  General  Statutes  of  1001, 
which  Includes  the  recital:     "And  whereas, 

the  subsequent  taxes  of  the  year  ^ 

amounting  to  the  sum  of dollars,  have 

been  paid  by  the  purchaser,  as  provided  by 
law."  The  requirement  imposed  by  this  re- 
cital is  met  by  a  statement  of  the  gross 
amonnt  paid  for  the  years  named,  without 
showing  its  apptvtionment  among  tiM  sever- 
al years.  There  is  no  presnmptlon  that  the 
taxes  of  the  several  years  were  equal  or  bore 
any  other  definite  relation  to  each  other.  On 
the  contrary  the  court  must  assume  any  dis- 
tribution of  the  taxes  of  the  three  years  that 
Is  necessary  to  the  validity  of  the  deed,  and 
not  inconsistent  with  any  of  its  recitals.  To 
uphold  the  deed  after  It  has  been  of  record 
for  five  years,  the  court  may  assume  that 
the  greater  part  of  the  subsequent  taxes  re- 
ferred to  accrued  in  the  year  of  the  sale,  and 
were  paid  at  the  earliest  possible  date,  so 
that  practically  the  whole  amount  bore  In- 
terest from  that  time.  Martin  v.  Oarrett,  40 
San.  131,  30  Pac.  168. 

This  principle  will  not  alone  save  the  deed 
In  the  present  case,  for  the  most  liberal  pre- 
sumption In  respect  to  the  apportionment  of 
the  subsequent  taxes  will  not  serve  to  ac- 
count fully  for  the  consideration  stated  In 
the  deed,  which,  upon  any  possible  theory  of 
the  time  of  payment,  is  somewhat  greater 
than  the  proper  amount.  The  excess,  how- 
ever, viewed  In  the  light  of  the  presumptions 
most  favorable  to  the  validity  of  the  deed,  is 
less  than  the  sum  of  the  fees  fixed  by  statute 
for  the  Issuance  and  recording  of  the  deed. 
These  are  not  Items  that  are  Intended  to  be 
or  should  be  Included  In  the  consideration  of 
a  tax  deed,  but  it  has  been  held  that.  If  they 
are  so  Included,  the  deed  is  not  thereby  ren- 
dered vulnerable  to  an  attack  made  after 
the  lapse  of  the  limitation  period,  although 
the  fact  is  shown  upon  the  face  of  the  deed, 
for  the  reason  that  these  are  charges  that 
would  have  to  be  paid  by  the  original  owner 
before  he  could  recover  the  property.  Martin 
T.  Garrett,  supra.  It  had  already  been  de- 
cided. In  Bowman  v.  Oockrill,  6  Kan.  325 
.'(followed  In  Davis  v.  Harrington,  35  Kan. 
196,  10  Pac.  632),  that  understating  the 
amonnt  of  the  consideration  does  not  render 
a  tax  deed  void,  inasmuch  as  it  can  result  in 
no  possible  Injury  to  any  one,  unless  it  be 
the  grantee.  The  apparent  purpose  of  stating 
the  conaideration  being  to  advise  the  owner  of 
the  property  of  the  amount  he  would  be  re- 
quired to  pay  if  he  should  succeed  in  having 
the  deed  set  aside.  It  was  logically  held  In 
Martin  t.  Oarrett  that  such  owner  had  no 
cause  to  complain  of  an  overstatement  of  the 


consideration  oceasionefl  by  tndadlnc  duuv 
ges  which  were  not  required  to  be  abown  In 
the  deed,  but  which,  nevertlieiesa,  tie  would 
be  obliged  to  pay  in  the  event  of  bis  recoret- 
Ing  the  property. 

The  favorable  treatment  always  given  to 
one  who  has  been  permitted  to  bold  posses- 
sion of  land  under  a  tax  deed  for  five  years 
without  his  title  being  questioned  warrants 
the  court  in  presrmiing  In  this  case  that  the 
trifling  part  of  the  consideration  which  can- 
not otherwise  be  accounted  for  was  intended 
to  cover  the  costs  of  Issuing  and  recording 
the  deed,  and  for  that  reason  did  not  render 
it  void.  Other  objections  to  the  deed  have 
been  made  which  are  not  thought  to  require 
discussion. 

As  no  valid  objection  has  been  pointed 
out,  the  Judgment  Is  affirmed.  All  the  Jus- 
tices concorrlnft 

(72  Kan.  220) 
TOUNOBERO  t.  WALSH. 
(Snpreme  0>urt  of  E:ansaa.    Nov.  11,  1905.) 

1.  Cbattkl  MoBTaAGXs— Failubc  to  Bbcobo 
— Vamwtt. 

Under  the  provisions  of  section  4244,  (}en. 
6t  1901,  an  unrecorded  chattel  mortgiiKe  or 
conveyance  Intended  to  operate  as  a  mortgage 
of  personal  property,  where  there  is  no  change 
in  the  possession  of  the  property,  is  void  ns 
against  the  creditors  of  the  mortgagor  only 
while  withheld  from  record,  and,  whenever 
recorded  will  from  and  after  that  time  t>e  valid. 

2.  Baxx— Pebbohs  BNTnxKO  TO  QuasTioN — 
Vamditt. 

The  creditors  of  the  mortgagor  mentioned 
In  said  section  4244,  Gen.  St.  1901,  include  only 
those  having  some  specific  lien  upon  or  right 
to  the  mortgaged  property,  and  do  not  embrace 
mere  general  creditors. 

3.  Sam»— Pbiobitt— Otheb  SECURrrr. 

The  purchaser  of  personal  property  at  a 
mortgagee  s  sale  nnder  a  Junior  mortgage,  who 
buys  with  actual  knowledge  of  the  prior  mort- 
gage, which  is  recorded,  and  with  notice  that 
the  seller  obtained  the  possession  of  said  proi>- 
erty  from  the  prior  mortgagee  by  deceit  and 
afterwards  forcibly  retained  snch  possession, 
and  who  pays  for  the  property  only  the  amonnt 
secured  by  said  Junior  mortgage,  caoaot,  in  a 
replevin  suit  bronght  by  the  prior  mortgagee  to 
recover  the  possession  or  said  goods,  avoid  a 
recovery  merely  bv  showing  ttiat  the  plaintiff,  ia 
addition  to  his  chattel  mortgage,  was  secured 
by  a  mortgage  on  the  homestead  of  the  mort- 
gagor, and  that  during  the  pendency  of  the  re- 
plevin snit  said  homestead  had  heea.  sold,  and 
the  plaintiif  might  liave,  but  did  not,  enforce 
payment  of  his  whole  debt  out  of  tlie  proceeds 
of  said  homestead;  it  appearing  that  the  value 
of  the  personal  property  then  materially  ex- 
ceeded the  amount  of  both  chattel  mortgages 
thereon. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Franklin  Gonn- 
ty;  (3.  A.  Smart,  Judge. 

Action  by  James  Walsh  against  J.  B. 
Toungberg.  There  was  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

The  district  court  upon  the  trial  of  this 
case  made  the  following  findings  of  fact  and 
conclusions  of  law : 

(1)  On  the  29th  day  of  November,  1901, 
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one  J.  B  Lockwood  sold  tl  stock  of  drugs, 
then  located  in  Ottawa,  to  the  defendant,  J. 
E.  Yonngberg,  and  executed  and  delivered  to 
him  a  bill  of  sale  of  that  date,  which  bill  of 
sale  waB  recorded  by  Youngberg  in  the  oflSce 
of  the  register  of  deeds  on  February  10 
1902;  the  original  paper  remaining  in  the 
oflSce  of  the  register  of  deeds  until  June  11, 

1902,  at  which  time  it  was  taken  from  the 
register's  office  by  Youngberg,  as  hereinafter 
more  fully  described. 

(2)  At  the  time  of  the  execution  of  said  bill 
of  sale  by  Lockwood  to  Youngberg,  Lockwood 
and  wife  executed  and  delivered  to  Young- 
berg a  note  for  $1,200  and  a  mortgage  secur- 
ing the  same,  upon  this  same  stock  of  drugs, 
which  mortgage  was  retained  by  Youngberg 
until  June  11,  1902.  It  was  never  recorded. 
Just  why  this  mortgage  was  given  by  Ijock- 
wood  and  wife  upon  the  stock  sold  by  Lock- 
wood  to  Youngberg  Is  not  made  clear  by  the 
evidence. 

(3)  From  November  29,  1901,  until  June 
11,  1902,  Lockwood  continued  to  operate  the 
store,  sell  the  good.<i,  and  keep  up  the  stock, 
as  a  clerk  for  Youngberg,  receiving  from 
Youngberg  a  salary  of  $50  per  month. 

(4)  On  June  11,  1902,  the  defendant,  Young- 
berg, had  closed  the  store  and  caused  it  to 
be  locked,  and  J.  B.  Lockwood  desiring  to 
continue  the  business,  applied  to  the  plaintiff, 
James  Walsh,  to  furnish  him  the  money  with 
which  to  buy  and  operate  the  store  and  to 
pay  off  the  indebtedness  due  from  Lockwood 
to  other  parties.  Thereupon  Walsh,  the 
plaintiff,  furnished  to  Lockwood  $1,005,  $750 
of  which  was  paid  by  Walsh  direct  to  Young- 
berg, the  defendant,  and  then  Youngberg 
executed  and  delivered  to  Walsh  a  bill  of 
sale  of  that  date,  conveying  to  him  the 
stock  of  drugs  and  store  fixtures.  This  bill 
of  sale  was  signed,  not  only  by  Youngberg, 
but  was  also  signed  by  J.  B.  Lockwood  (this 
latter  fact,  however,  was  unknown  to  Young- 
berg), and  was  recorded  in  the  office  of  the 
register  of  deeds  by  Walsh  on  November  2. 

1903.  At  the  same  time  Lockwood  and  wife 
executed  to  Walsh  a  real  estate  mortgage 
ui)on  their  homestead  in  the  city  of  Ottawa, 
for  $1,005.  At  the  time  of  the  delivery  of 
the  bill  of  sale  from  Youngberg  and  Lock- 
wood  to  Walsh  for  the  stock  of  drugs,  Young- 
berg also  delivered  to  Walsh  the  chattel 
mortgage  under  date  of  November  29,  1901, 
executed  by  Lockwood  and  wife  to  Young- 
berg, which  at  that  time  had  never  been  re- 
corded. Before  delivering  the  said  chattel 
ntortgage.  however,  Youngberg  caused  three 
lines  to  be  drawn  lengthwise  of  said  chattel 
mortgage  across  its  face,  with  Ink,  intend- 
ing thereby  to  obliterate  and  cancel  the  said 
mortgage.  At  the  time  of  the  delivery  of 
said  mortgage  Youngberg  caused  to  be  writ- 
ten upon  the  back  thereof  as  follows :  "J.  B. 
Youngberg,  without  recourse,  James  Walsh." 
He  declined  to  sign  a  formal  assignment, 
which  was  presented  to  him  by  Walsh  for 
his  signature.    At  the  same  time  he  took 


from  the  office  of  the  register  of  deeds  the 
bill  of  sale  from  Lockwood  to  him,  caused 
the  same  to  be  marked  "Released,"  and  de- 
livered It  to  Walsh. 

(5)  At  the  time  of  the  payment  of  the  $750  by 
Walsh  to  Youngberg,  and  the  execution  of  the 
bin  of  sale  by  Youngberg  and  Lockwood  to 
Walsh,  It  was  the  Intention  of  both  Lockwood 
and  Walsh  that  Walsh  was  buying  the  stock 
of  goods  for  Lockwood,  and  that  Walsh 
should  have  security  upon  both  the  home- 
stead and  the  stock  of  goods  for  the  repay- 
ment of  the  $1,005  above  mentioned ;  and  it 
was  the  belief  of  both,  and  they  understood, 
that  If  Youngberg  would  deliver  to  Walsh 
the  chattel  mortgage  made  by  Lockwood  and 
wife  to  Youngberg  under  date  of  November 
29,  1901,  and  the  bill  of  sale  from  Lockwood 
to  Youngberg,  of  the  same  date,  that  Walsh 
would  hold  the  said  chattel  mortgage  and 
bill  of  sale  as  security  against  the  stock  of 
goods  for  the  repayment  of  the  $1,005. 

(C)  From  the  11th  day  of  June,  1902,  until 
on  or  about  January  1.  1904,  Lockwood  con- 
tinued to  operate  the  store  in  the  usual  and 
ordinary  way. 

(7)  On  November  21,  1903,  Lockwood,  be- 
ing Indebted  to  one  B.  Herron  In  the  sum  of 
$144.42,  for  rent  during  the  seven  months 
next  prior  to  said  date,  executed,  together 
with  his  wife,  a  promissory  note  for  that 
sum,  due  January  1,  1904,  and  secured  the 
same  by  a  chattel  mortgage  upon  the  same 
stock  of  goods,  fixtures,  and  furniture,  and 
delivered  the  same  to  A.  S.  Phillips,  agent 
of  said  Herron,  which  was  duly  recorded 
on  November  24,  1903.  At  the  time  of 
the  execution  and  delivery  of  said  chattel 
mortgage  to  Phillips  for  Herron,  said  Phil- 
lips was  advised  by  Lockwood  that  the 
plaintiff  (Walsh)  bad  a  lien  upon  the  stock. 
Phillips  also  had  seen  the  bill  of  sale  from 
Youngberg  and  Lockwood  to  Walsh  in  the 
register  of  deeds'  office  before  he  took  his 
mortgage. 

(8)  Some  time  between  November  21, 1903, 
and  January  1,  1904,  and  after  the  Herron 
mortgage  had  been  duly  recorded,  Lockwood 
surrendered  the  possession  of  said  stock  to 
the  plaintiff  (Walsh)  and  put  him  In  posses- 
sion of  the  same  by  delivering  to  him  the 
keys  of  the  store  for  that  purpose.  A  little 
later,  and  while  Walsh  was  In  the  possession 
of  the  stock,  Phillips,  as  agent  of  Herron,  or 
as  assignee  of  said  mortgage  (the  evidence 
does  not  show  lust  when  the  Herron  mort- 
gage was  assigned  to  Phillips),  applied  to 
Walsh  for  an  opportunity  to  go  into  the  store 
and  Inspect  the  stock.  Walsh  went  with 
Phillips  to  the  store,  unlocked  the  door,  and 
both  went  in.  Phillips  also  had  a  key,  which 
he  had  obtained  from  the  party  with  whom 
Walsh  had  left  it.  After  examining  the 
stock,  Phillips  declined  to  leave  the  store, 
but  declared  he  was  in  possession  of  the 
stock  under  his  chattel  mortgage.  Walsh 
left  bim  In  the  store,  and  went  out  to  seek 
advice.    Mr.  Walsh  is  a  very  old  man,  and 
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feeble  in  body.  Some  negotiations  were  had 
between  Walsli  and  Phillips  with  reference  to 
the  joint  possession  of  the  stock,  and  later 
Phillips  put  a  new  lock  upon  the  door,  lock- 
ed It  up,  and  retained  possession  of  the  goods. 
He  never  was  in  possession  of  the  stock  with 
the  consent  of  Walsh  nor  Lockwood,  but  his 
possession  as  against  both  was  wrongful, 
and  was  obtained  in  the  manner  above  In- 
dicated. 

(9)  About  10  days  or  more  prior  to  Janu- 
ary 20,  1904,  A.  S.  Phillips,  as  assignee  of 
the  Herron  mortgage,  posted  notices  that  he 
would  sell  the  said  stock  under  his  mortgage 
on  the  2Gth  of  January,  1904;  and  on  the 
26th  of  January,  1904,  said  stock  was  offer- 
ed for  sale  by  said  Phillips  as  assignee,  by 
and  through  a  regular  auctioneer ;  and  at  that 
Time  H.  A.  Richards,  acting  as  attorney  for 
Lockwood,  appei.ed  at  the  store  and  gave 
public  notice  that  Walsh  had  a  Hen  upon  the 
stock,  and  that  any  one  who  purchased  must 
purchase  the  same  subject  to  the  rights  of 
Mr.  Walsh.  Youngberg  was  present  and 
heard  the  notice  given  by  Mr.  Richards, 
after  which  he  bid  $180  for  the  stock,  and 
it  was  sold  to  him,  and  a  bill  of  sale  of  that 
date  executed  to  him  by  said  A.  S.  Phillips, 
assignee,  and  Youngberg  has  held  possession 
of  the  stock  ever  since. 

(10)  Before  this  suit  was  commenced, 
Walsh  made  due  demand  upon  Youngberg 
for  the  return  of  the  property,  which  demand 
was  refused. 

(11)  At  the  time  said  demand  was  made, 
and  at  the  time  tbin  suit  was  brought,  the 
said  stock  of  goods,  furniture,  and  fixtures, 
described  in  plaintiff's  petition  and  in  the 
affidavit  for  replevin,  was  of  the  value  of 
$600. 

(12)  When  the  sheriff  took  possession  of 
this  stock,  furniture,  and  fixtures  under  his 
writ  of  replevin,  the  defendant,  Youngberg, 
executed  a  redelivery  bond  In  the  manner 
provided  by  law,  and  retained  the  stock  of 
goods,  furniture,  and  fixtures. 

(13)  On  July  20,  1904,  Lockwood  and  wife 
sold  their  homestead  above  referred  to  for 
$2,175.  There  was  a  mortgage  for  $975  on 
the  same  prior  to  the  one  held  by  Walsh 
for  $1,005,  executed  by  Lockwood  and  wife 
to  Walsh  to  secure  him  for  money  advanced 
to  take  up  and  pay  off  a  first  mortgage  held 
by  the  Ottawa  Loan  &  Savings  Association. 
After  the  sale  of  said  homestead,  Walsh  re- 
leased both  mortgages  on  the  homestead,  and 
received  from  Lockwood  $1,500;  Lockwood 
retaining  the  balance.  Walsh  then  had  a 
settlement  with  Lockwood,  and  it  was  found 
that  Ixjckwood  was  still  indebted  to  him  In 
the  sum  of  $275,  on  account  of  the  transac- 
tion with  reference  to  the  drug  stock  refer- 
red to  in  these  findings,  and  Walsh  then 
agreed  to  look  to  his  security  on  the  drug 
stock  for  said  sum  of  $275,  and  that  amount 
Is  now  due  Walsh  from  Lockwood,  with  In- 
terest at  6  per  cent,  from  July  20,  1904. 

(14)  At  all  of  the  times  above  mentioned. 


IxKJcwood  was  a  married  man,  and  the  real 
estate  above  referred  to,  mortgaged  by  him 
to  Walsh,  was  a  homestead,  and  occupied  by 
Lockwood  and  his  family. 

Conclusions  of  Law. 

(1)  At  the  time  of  the  commencement  of 
this  action  the  plaintiff  bad  a  si>eclal  owner- 
ship In  the  property  described  In  the  peti- 
tion, and  the  value  of  such  special  owner- 
ship was  $275,  with  Interest  thereon  at  6 
per  cent  from  July  20,  1904. 

(2)  The  plaintiff  is  entitled  to  judgment 
against  tlie  defendant  for  the  possession  of 
the  property  described  In  the  petition  and  ia 
the  order  of  the  delivery  herein,  or  for  $273, 
with  Interest  thereon  at  6  per  cent  from 
July  20,  1904,  If  a  delivery  of  said  proper- 
ty cannot  be  had,  and  for  costs. 

Deford  &  Deford,  for  plaintiff  In  error.  C. 
B.  Mason  and  U.  A.  Richards,  for  defendant 
in  error. 

GRAVES,  J.  (after  stating  the  facts).  In 
this  case  three  propositions  ai'e  presented: 
First.  Did  the  transaction  between  Walsh, 
Lockwood,  and  Youngberg  of  June  11,  1902, 
convey  any  Interest  in  the  property  to  Walsh? 
So  far  as  the  bill  of  sale  and  mortgage  of 
November  29,  1001,  which  were  delivered  to 
Walsh,  are  concerned,  probably  not;  but  the 
bill  of  sale  from  Youngberg  to  Walsh,  having 
been  delivered  with  the  Intention  upon  the 
part  of  all  the  parties  interested  that  it 
should  give  to  Walsh  a  Hen  upon  the  property 
therein  de8cril)ed,  must,  as  we  think,  be  re- 
garded as  equivalent  to  a  chattel  mortgage. 
The  fact  that  Youngberg's  name  appears  as 
grantor  is  not  important,  since  Lockwood 
agreed  to  this  form  of  security  by  attaching 
his  name  thereto,  and  Walsh  by  its  accept- 
ance. To  hold  otherwise  would  sacrifice  the 
substance  of  the  transaction  for  the  sake  of 
its  mere  form.  We  assume,  from  the  manner 
in  which  this  question  was  discussed,  that 
It  is  not  seriously  Insisted  upon,  and  pass  it 
without  further  comment  The  second  claim 
is  that  this  bill  of  sale,  assuming  it  to  be  a 
mortgage,  became  void  as  against  Young- 
berg because  it  was  not  forthwith  deposited 
in  the  office  of  the  register  of  deeds  as  pro- 
vided by  law.  This  claim  arises  upon  the 
construction  of  section  4244,  Gen.  St  1901, 
which  reads:  "Every  mortgage  or  convey- 
ance intended  to  operate  as  a  mortgage  of 
personal  property,  which  shall  not  be  accom- 
panied by  an  Immediate  delivery  and  be  fol- 
lowed by  an  actual  and  continued  change  of 
possession  of  the  things  mortgaged,  shall  be 
absolutely  void  as  against  the  creditors  of  the 
mortgagor,  and  as  against  subsequent  pur- 
chasers and  mortgagees  In  good  faith,  unless 
the  mortgage  or  a  true  copy  thereof  shall  be 
forthwith  deposited  in  the  office  of  the 
register  of  deeds  in  the  county  where  the 
property  shall  then  be  situated,  or  If  the  mort- 
gagor be  a  resident  of  this  state,  then  of  the 
county  of  which  be  shall  at  the  time  be  a 
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resident"  The  bill  of  sale  to  Walsh  was 
executed  June  11,  1902,  but  was  not  recorded 
until  Novemb«  2,  1903.  The  Herron  mort- 
gage under  which  Toungberg  claimB  was  ex- 
ecuted November  21,  1903,  and  was  recorded 
three  days  thereafter.  From  this  it  appears 
that  the  bill  of  sale  under  which  Walsh 
claims  was  on  record  when  the  Herron  mort- 
gage was  taken.  It  has  been  decided  by  this 
court  that,  under  this  section  of  the  statute,  a 
mortgage,  although  Invalid  while  withheld 
from  record,  becomes  valid  whenever  recorded. 
In  the  case  of  Cameron  v.  Marvin,  26  Kan. 
626,  Justice  Valentine  used  the  following  lan- 
guage: "Counsel  for  defendant  in  error 
seem  to  contend  that  where  a  chattel  mort- 
gage Is  not  recorded  immediately  after  it  Is 
executed,  and  the  property  is  not  immediate- 
ly delivered  to  the  mortgagees,  it  is  absolute- 
ly void  as  to  all  creditors  whose  debts  have 
been  created  subsequent  to  the  execution  of 
the  mortgage  and  prior  to  its  being  recorded, 
and  prior  to  the  delivery  of  the  property, 
without  reference  to  any  lien  procured  upon 
the  property  by  virtue  of  an  attachment  or 
on  execution  or  otherwise.  That  is,  they 
claim  that  such  a  mortgage  is  so  absolutely 
void  as  to  general  creditors  whose  debts  have 
been  created  after  the  execution  of  the  mort- 
gage and  before  the  recording  of  the  same  or 
before  the  delivery  of  the  property  that  they 
may  obtain  a  Hen  upon  the  property  after 
the  mortgage  Is  recorded  and  after  the  prop- 
erty is  delivered  by  virtue  of  an  attachment 
or  other  legal  process.  *  •  •  But  wheth- 
er the  doctrine  claimed  by  counsel  Is  sustain- 
ed by  any  authority  or  not,  we  do  not  thiftk 
It  Is  sound."  This  language  of  Justice  Valen- 
tine has  since  been  cited,  approved,  and  fol- 
lowed in  McVay  v.  English,  30  Kan.  368,  1 
Pac.  795;  Dry  Goods  Company  v.  McKee. 
51  Kan.  704,  33  Pac.  594;  American  Lead 
Pencil  Company  v.  Champion,  57  Kan.  352, 
46  Pac.  606. 

The  rule  has  become  settled  In  this  court 
that  an  unrecorded  mortgage,  although  void 
for  some  purposes,  becomes  valid  whenever 
recorded,  and  of  the  same  force  and  effect 
thereafter  as  a  new  mortgage  then  executed 
and  recorded.  TJtley  v.  Fee,  33  Kan.  683,  7 
Pac.  555,  and  cases  cited,  supra.  The  fail- 
ure of  Walsh  to  place  his  bill  of  sale  upon 
record  was  therefore  Immaterial  as  to  the 
Herron  mortgage,  for  the  reason  that  when 
It  was  taken  the  Walsh  bill  of  sale  was  on 
record.  It  may  be  further  mentioned  that 
Youngberg  was  not  a  creditor  within  the 
meaning  of  this  statute.  The  protection  given 
to  creditors  by  this  law  was  intended  to  in- 
clude only  those  having  some  specific  lien 
upon  or  right  to  the  mortgaged  property,  and 
not  mere  general  creditors.  Cameron  v.  Mar- 
vin, supra;  Dry  Goods  Company  v.  McKee, 
supra;  Hausner  ▼.  Leebrlck,  51  Kan.  591,  33 
Pac.  375. 

The  only  case  cited  by  plaintifT  In  error 
directly  supporting  a  contrary  doctrine  Is  the 
case  of  Dempsey  t.  Pforzheimer,  86  Mich. 


652,  49  N.  W.  465,  13  L.  B.  A.'388. '  This 
case  does  sustain  his  contention,  and,  were  it 
not  that  this  state  has  adopted  another  rule, 
it  would  be  a  strong  authority.  In  the  case 
of  Cameron  v.  Marvin,  supra,  Justice  Valen- 
tine challenged  the  law  as  announced  in 
Michigan  and  elsewhere,  and  since  that  time 
this  court  has  followed  the  decisions  which 
sustain  the  position  hereinbefore  stated,  as 
shown  by  the  case  above  cited. 

Again,  Herron,  through  his  ag;ent,  Phillips, 
had  actual  notice  of  the  Walsh  mortgage,  and 
knew  that  it  was  on  record  before  the  execu- 
tion of  the  one  under  which  Youngberg 
claims.  Youngberg  was  a  party  to  the  trans- 
action with  Walsh,  had  full  knowledge  there- 
of, and  was  again  duly  notified  at  the  time 
of  the  mortgage  sale  at  which  he  purchased 
the  goods.  He  is  in  no  better  position  than 
Herron  would  be,  and  probably  not  so  good. 
Gagnon  v.  Brown,  47  Kan.  83,  27  Pac.  104. 

Finally,  It  Is  urged  that  Youngberg  Is  en- 
titled to  the  equitable  protection  of  this  court, 
because  Walsh  did  not  compel  Lockwood  to 
satisfy  this  lien  upon  the  stock  out  of  the 
proceeds  of  the  sale  of  the  homestead,  when 
he  might  have  done  so.  This  claim  for 
equitable  protection  IB  founded  upon  the 
idea  that,  as  the  debt  of  Walsh  was  secured 
by  a  mortgage  upon  the  personal  property 
in  controversy  and  also  upon  the  homestead 
of  Lockwood,  and  the  debt  of  Herron  was 
secured  by  a  Junior  lien  upon  the  personal 
property  only,  Walsh  ought  to  have  paid 
himself  In  full  out  of  the  proceeds  of  the 
homestead,  and,  not  having  done  so,  should 
for  that  reason  have  been  denied  a  recovery 
in  the  replevin  suit  This  is  said  to  be  a 
proper  application  of  the  general  rule  in 
equity  which  requires  the  holder  of  a  mort- 
gage upon  several  pieces  of  property,  upon  a 
part  of  which  there  is  a  Junior  mortgage,  to 
protect  the  Junior  mortgage  by  first  exhaus- 
ting that  portion  of  the  property  not  covered 
by  both  mortgages.  The  case  of  Bank  v. 
Taylor,  69  Kan.  37,  76  Pac.  425  is  cited  as  an 
authority  directly  In  point  upon  this  proposi- 
tion. In  that  case,  however,  the  surplus 
in  the  hands  of  the  senior  mortgagee  was 
not  the  proceeds  of  exempt  property.  Be- 
sides, the  holder  of  that  suriilns  expressly 
agreed  with  the  Junior  mortgagee  to  satisfy 
his  claim  out  of  such  surplus;  but.  In  viola- 
tion of  this  agreement  be  failed  to  do  so,  and 
surrendered  the  surplus,  whereby  it  passed 
beyond  the  reach  of  the  Junior  mortgagee, 
who,  except  for  bis  reliance  upon  the  said 
promise,  might  have  secured  his  debt  The 
bad  faith  of  the  senior  mortgagee  in  this 
respect  was  the  real  ground  upon  which  that 
case  was  decided.  In  this  case  the  surplus 
was  the  proceeds  of  exempt  property,  and 
Lockwood,  the  owner,  not  being  a  party,  the 
question  of  exemption  could  not  be  conclu- 
sively determined  In  that  suit  No  appllca* 
tion  was  made  by  the  Junior  mortgagee  to 
Walsh  to  use  the  surplus  in  the  way  now  sug- 
gested, and  Walsh  at  no  time  agreed  t&dO|SQ. 
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▲t  tlie  time  of  the  flettlement  ot  Walsh  with 
Lockwood,  this  salt  was  pending  In  the  dis- 
trict court,  and  the  personal  property  in  con- 
troversy at  that  time  was  worth  $600,  while 
the  aggregate  ot  both  Hens  thereon  was  only 
$455.  The  practical  effect  of  the  action  here 
Invoked  as  ordinary  equity  would  have  com- 
pelled Lockwood  to  surrender  to  Walsh  and 
Youngberg  property  and  cash  amoiintiug 
to  $875  to  satisfy  an  Indebtedness  of  $455; 
the  only  reason  therefor  being  to  enable 
Youngberg  to  retain  and  enjoy  the  uncon- 
scionable bargain  which  he  had  obtained  as 
the  result  of  the  fraud  and  force  of  Phillips. 
It  will  be  seen,  therefore,  that  these  cases  are 
wholly  dissimilar.  The  case  cited  was  in- 
tended to  prevent  one  person  from  acting  in 
bad  faith  and  in  violation  of  bis  agreement,  to 
the  detriment  of  another;  while  the  rule,  if 
applied  in  this  case,  would  enable  one  person 
to  not  only  act  In  bad  faith  with  another, 
but  would  sanction  his  wrongful  and  Illegal 
conduct.  This  would  be  highly  inequitable. 
The  judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


WILLIAMS  T.  MERRIAM  et  al.    (No.  14.290.) 

SAME  V.  LODGE  et  al.    (No.  14,447.) 

(Supreme  Court  of  Kansas.    Dec.  9,  1905.) 

1.  Dower— Pbocegds  of  Release— Rights  or 

D0WBE.S8. 

In  1879  a  dowress  sold  and  released  her 
light  of  dower  in  her  deceased  husband's  land  in 
the  state  of  Illinois  to  the  then  owner  of  the 
fee.  Held  that,  the  state  having  no  statute  re- 
lating thereto,  the  common-law  mie  applied,  and 
the  consideration  received  for  such  release  be- 
came the  absolute  property  of  the  dowress,  and 
did  not  remain  a  part  of  the  decedent's  estate  of 
which  she  had  only  a  life  nse. 

2.  Same— Investment  of  Fiind. 

Where  such  dowress,  pending  an  action  to 
have  her  dower  assigned,  enters  into  a  written 
agreement  with  her  attorney  in  said  action,  be- 
lieving and  relying  apon  the  honest,  but  mis- 
taken, advice  of  her  said  attorney  that  she 
would  only  be  entitled  to  the  use  of  the  amount 
received  for  such  release  during  her  lifetime, 
and  at  her  death  the  same  would  go  to  the  heirs 
ot  her  deceased  husband,  and  by  such  writing 
anthorizes  him  to  aell  and  release  her  dower 
right  for  $6,000  and  to  invest  said  amount  in 
improved  lands  or  real  estate  mortgages,  so  that 
she  shall  receive  therefrom  $400  annually,  free 
of  expense,  and  by  such  writing  she  further  pro- 
vides that  upon  her  death  the  $(i.(K)0  shall  be 
paid  to  the  sons  of  her  deceased  husband  or 
their  heirs,  and  where  said  attorney  does  sell 
and  release  her  dower  right  for  $«,000,  and  re- 
ceives and  keeps  the  same  invested  for  over  20 
years,  when  he  dies,  leaving  said  sum  invested  in 
notes  secured  by  real  estate  mortgages,  and  the 
dowress  thereafter  brings  an  action  to  have 
the  written  agreement  set  aside,  held,  that  as  to 
said  sons  of  the  deceased  husband  the  provision 
is  void. 

3.  Saue. 

Where  said  attorney,  after  receiving  the 
$6,000,  buys  a  large  tract  of  land  and  takes 
deed  to  the  same  in  his  own  name  "as  trustee," 
and  pays  the  $6,000  as  a  part  of  the  purchase 
price  and  executes  a  mortgage  "as  trustee" 
to  secure  the  remainder  of  purchase  price,  and 
thpro«ft<»r  contracts  to  sell  said  land  to  the  sons 
of  the  deceased  husband,  making  provision  for 
the  payment  ol  $400  annually  to  the  dowress. 


and  after  said  sons- have  failed  and  the  amoont 
of  the  mortgages  on  said  land  has  been  in- 
creased to  $lz,(KX)  said  attorney  deeds  said 
land  as  tmstee  to  two  of  his  own  sons,  who  as- 
sume and  agree  to  pay  the  mortgage^  and  who 
secure  the  payment  of  the  $6,(X)0  and  interest  by 
note  and  mortgage  on  this  and  other  lands,  held 
that,  as  against  the  parties  who  have  loaned 
money  and  taken  roortfages  on  said  land  or  have 
bought  said  lands  without  any  knowledge  of 
the  mutual  mistake  of  the  dowress  and  her 
attorney,  or  other  knowledge  of  the  circum- 
stances except  such  as  the  laws  implies,  the 
plaintiff  is  not  in  equity  entitled  to  be  adjudged 
the  owner  of  the  land  free  of  incumbrances,  ex- 
cept the  amount  of  the  mortgage  for  the  re- 
mainder of  the  purchase  price,  especially  as 
she  makes  no  offer  to  account  for  the  $400 
which  she  received  annually  from  1879  to  the 
commencement  of  her  action,  and  there  is  no 
showing  that  such  income  was  derived  from 
the  use  of  the  land. 
4.  Same. 

Under    these    circumstances    the    plaintiff 
should  be  adjudged  to  be  the  equitable  owner 
of  the  notes  and  mortgages  given  to  secure  the 
payment  of  the  $0,000. 
(Syllabus  by  the  Court.) 

Errors  from  District  Oort,  Greenwood 
County ;  G.  P.  Alkman,  Judge. 

Separate  actions  by  Susan  M.  WlUlama 
against  C.  B.  Mcrriam  and  another  and 
against  James  P.  Lodge  and  others.  From 
judgments  for  defendants  in  each  case,  plain- 
tiff brings  error.    Reversed. 

These  two  cases  arise  from  one  action  com- 
menced in  the  district  court  of  Greenwood 
county,  Kan.  The  plaintiff  sued  the  defend- 
ants in  error,  In  No.  14,447,  to  have  set  aside  a 
certain  agreement  entered  into  December  18, 
1879,  between  herself  and  William  E.  Lodge, 
deceased,  the  father  of  the  defendants  In  said 
case,  and  to  have  certain  lands  in  Greenwood 
county,  which  William  Lodge  had  bought,  in 
part,  with  money  obtained  under  said  agree- 
ment, adjudged  to  l>e  her  property  free  and 
clear  of  the  mortgages  of  record  thereon  in  fa- 
vor of  the  defendants  in  error  in  case  No.  14,- 
290,  who  were  made  defendants  in  the  district 
court  for  that  purpose.  The  defendants 
Merriam  and  the  National  Life  Insurance 
Company  filed  separate  general  demurrers  to 
the  petition,  claiming  It  stated  no  cause  of 
action  as  to  them.  The  court  sustained 
these  demurrers,  and  to  reverse  this  ruling 
the  plaintiff  has  case  No.  14,290  here.  The 
defendants  in  error  in  No.  14.447,  James  P. 
Lodge  and  Charles  V.  Lodge  also  filed  a  gen- 
eral demurrer  to  plaintiff's  petition  below, 
which  the  court  overruled ;  and  those  defend- 
ants answered,  a  trial  was  had  to  the  court 
without  a  jury,  and  judgment  was  rendered 
in  favor  of  the  defendants.  To  reverse  this 
judgment  the  plaintiff  brings  case  No.  14,447 
here.  The  petition  failed  to  state  that  the 
defendants  Merriam  and  the  National  Life 
Insurance  Company  had  any  knowledge  of  any 
fraudulent  misrepresentations  on  the  part  of 
William  E.  Lodge  or  of  any  mistake  of  facts 
which  Induced  the  plaintiff  to  execute  the 
ORreement  of  1878  and  did  allege  in  substance 
that  said  defendants  paid  a  valuable  consider- 
ation for  the  mortgages  held  by  them.    The 
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Baling  of  tbe  conrt  lo  Bustalnlng  the  demor- 
rera  Is  affirmed. 

On  tbe  trial  of  the  case  between  the  plain- 
tiff and  tbe  defendants  James  P.  Lodge  and 
Charles  V.  Lodge,  the  court  made  the  follow- 
ing findings  of  fact  and  ooncluslons  of  law, 
to  wit: 

"Findings  of  Fact 

"(1)  Edward  Williams  and  plaintiff,  Susan 
M.  Williams,  were  husband  and  wife,  residing 
In  Baltimore,  Md.,  at  the  time  of  tbe  death 
of  the  former  in  February,  1864.  The  de- 
ceased left  surviving  him  bis  widow,  Susan 
M.  Williams,  and  two  sons,  Edward  M.  and 
Jolin  F.  Williams,  as  his  only  legal  heirs. 
Said  Edward  Williams  died  seised  of  certain 
tteal  estate,  among  which  was  a  large  tract  of 
land  in  Piatt  oooaty,  111. 

"(2)  At  the  time  of  the  death  of  said  Ed- 
ward WiUlams  the  laws  of  IlllnolB  provided 
that  tbe  widow  should  have  dower  in  all 
lands  of  which  her  husband  died  seised;  such 
dower  being  tbe  one-third  thereof  for  her  use 
daring  her  lifetime.  Said  laws  provided  for 
the  assignment  of  dower,  through  commis- 
aioners  appointed  by  the  circuit  court  of  the 
county  In  which  tbe  lands  were  situated,  by 
setting  apart  to  the  widow  one-tblrd  In  value 
of  tbe  real  estate;  such  assigned  portion  to 
be  particularly  descritied  by  metes  and 
bounds.  In  case  tbe  property  was  not  sus- 
ceptible of  division  without  great  injury,  the 
yearly  value  of  the  widow's  dower  should 
be  ascertained,  and  Judgment  rendered  that 
tbe  value  so  assessed  should  be  paid  in  lieu 
of  dower,  during  her  natural  life.  Tbe  law 
as  to  tbe  widow's  dower  and  the  assignment 
thereof  continued  in  force,  without  substan- 
tial change,  at  ttte  times  hereinafter  stated. 

"(3)  Susan  M.  Williams  continued  a  resi- 
dent of  Baltimore  after  her  husband's  death, 
and  seems  not  to  have  been  Informed  for  sev- 
eral years  thereafter  so  as  to  understand 
what  were  her  legal  rights  in  the  Illinois  lands. 
In  January,  1878,  a  suit  was  commenced  in 
the  circuit  court  of  Piatt  county,  111.,  by 
Susan  M.  Williams,  for  an  assignment  of 
dower  in  tbe  said  lands  situated  in  that  coun- 
ty. In  such  suit  William  E.  Lodge  of  Monti- 
cello,  the  county  seat  of  Piatt  county,  was 
her  attorney.  Tbe  defendants  in  that  suit 
were  Edward  M.  and  John  F.  Williams,  Blch- 
ard  Dempsey,  and  others  who  claimed  an  in- 
terest in  tbe  lands.  September  4,  1879, 
Dempsey  filed  bis  answer  setting  up  absolute 
title  in  himself  under  foreclosure  of  mort- 
gage and  trust  deeds  that  had  been  executed 
by  Edward  M.  and  John  F.  Williams,  and 
conveyances  made  pursuant  thereto.  He  al- 
80  pleaded  tbe  statute  of  limitations  as  a  bar 
to  the  plaintiff's  suit  On  February  7,  1880, 
this  suit  was  dismissed  on  motion  of  plain- 
tiff's attorney;  no  proceedings  having  been 
bad  therein  beyond  tbe  filing  of  tbe  bill  of 
complaint  of  the  plaintiff  and  tbe  answer 
of  Dempsey.  Tbe  dismissal  was  had  because 
of  tbe  settlement  made  as  hereinafter  found. 
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"(4)  About  the  year  1860,  Edward  M.  and 
Jolm  F.  Williams  went  to  Illinois  and  took 
possession  of  those  lands  In  Piatt  county. 
Edward  M.  Williams,  some  time  prior  to  1879, 
conveyed  his  Interest  in  the  lands  to  John 
F.  Williams,  who  continued  in  the  actual 
occupancy  of  the  lands  until  1880,  part  of 
the  time  as  owner  and  part  of  the  time 
under  a  lease  from  Richard  Dempsey  who 
bad  acquired  the  title  of  Edward  M.  and 
John  F.  Williams,  as  stated  In  the  next 
following  finding. 

"(5)  Some  time  prior  to  1879,  Richard 
Dempsey  became  tbe  owner  of  certain  mort- 
gages and  trust  deeds  on  tbe  Piatt  county 
lands,  executed  by  John  F.  Williams  after 
be  had  acquired  tbe  title  of  Edward  M.  Wil- 
liams, to  secure  money  loaned.  Under  fore- 
closure proceedings  tbe  Williams  title,  except 
such  as  might  thereafter  accrue  to  them  on 
tbe  death  of  plaintiff  and  the  cessation  of 
her  dower  interest  or  under  the  redemption 
law  of  Illinois,  passed  to  Richard  Dempsey, 
prior  to  December,  1879.  Tbe  indebtebness 
due  Dempsey,  which  was  secured  by  such 
instruments,  amoimted  to  about  $36,000.  Aft- 
er Dempsey  bad  so  acquired  title,  he  agreed 
with  John  F.  WUliams  that,  if  the  latter 
found  a  purchaser  for  tbe  lands,  he  (Wil- 
liams) might  have  all  of  tbe  purchase  money 
over  and  above  $36,000.  In  the  fore  part 
of  December,  1879,  John  F.  Williams  found 
a  purchaser  for  said  lands  and  contracted 
to  sell  them  for  $50,00a  The  sale  was  after- 
ward effected,  a  conveyance  of  the  lands 
made,  and  the  $SO,000  paid;  $36,000  going 
to  Dempsey,  and  $14,000  being  deposited  in 
a  bank  at  Montlcello  In  the  name  of  William 
E.  Lodge,  trustee.  These  payments  were 
made  after  tbe  transaction  stated  in  tbe 
next  succeeding  finding. 

"(6)  After  a  purchaser  for  the  land  had 
been  procured,  there  were  interviews  between 
Dempsey's  attorney,  J.  B.  McKlnley,  and  Wil- 
liam E.  Lodge  and  John  F.  WlUlams,  with 
reference  to  the  settlement  of  the  plalntifTs 
dower  claim  against  tbe  lands.  Pursuant  to 
such  interviews,  and  immediately  thereafter, 
William  E.  Lodge  and  John  F.  Williams 
visited  the  plaintiff  In  Baltimore  and  had 
various  talks  with  her,  during  the  three  or 
four  days  they  were  there,  concerning  her 
dower  In  the  Illinois  lands.  As  a  result  of 
this  visit  the  agreement  of  December  18, 
1879,  was  executed,  authorizing  William  E. 
Lodge  to  sell  plaintiff's  dower  right,  for  not 
less  than  $6,000,  and  to  release  her  dower 
right  in  said  lands.  A  copy  of  this  agree- 
ment is  attached  to  plaintiff's  petition  herein 
and  is  made  part  of  this  finding. 

"(7)  Before  said  trust  agreement  was  made, 
said  Lodge,  in  tbe  presence  of  John  F.  Wil- 
liams, advised  the  plaintiff  that  she  had  only 
a  life  interest  In  the  money  which  might 
be  received  for  the  sale  of  her  dower  right; 
that  Edward  M.  and  John  F.  Williams  were 
entitled  to  the  principal  after  her  death; 
and  that  she  could  not  use  the  srinPiJ 
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ond  such  was  the  law  of  Illinois  at  that 
time. 

"(8)  At  the  time  said  trust  agreement 
was  entered  Into,  the  plaintiff  was  Ignorant 
of  the  laws  of  Illinois  and  of  her  dower 
right  thereunder.  She  relied  upon  the  state- 
ments made  to  her  by  William  B.  Lodge  as 
to  her  legal  rights,  and,  when  said  agree- 
ment was  made,  believed  that  her  only  legal 
right  to  the  $6,000  named  therein  was  the 
use  thereof  for  her  natural  life,  and  that 
the  principal  belonged  to  Edward  M.  and 
John  F.  Williams,  to  go  to  them  at  her 
death,  and  such  was  the  law  of  Illinois 
at  that  time. 

"(9)  No  assignment  of  dower  In  the  Illinois 
lands  was  ma''e  there  to  the  plaintiCT.  Un- 
der the  law  of  that  state  assignments  of  a 
gross  sum  in  lieu  of  dower  could  not  be 
made  except  by  agreement  of  the  heir  and 
all  parties  in  interest. 

"(10)  When  said  trust  agreement  was 
made,  plaintiff  was  not  Informed  of  the  con- 
dition of  the  Illinois  lands,  or  of  the  fact 
that  a  sale  of  them  had  been  negotiated 
out  of  which  $13,000  or  $14,000  would  be 
realized  for  John  F.  Williams,  but  under- 
stood that  something  oyer  $6,000  would  be 
obtained  for  the  settlement  of  her  dower 
right.  The  sum  of  $6,000  was  agreed  upon 
as  sufficient  to  yield  her  an  annual  income 
of  $4(X),  which  amount  she  stated  she  wished. 
The  plaintiff  understood  from  what  was  said 
to  her  by  Lodge  and  Williams  that  the  latter 
had  creditors  who  might  seize  upon  any 
money  he  received,  and,  at  Lodge's  sugges- 
tion, the  agreement  provided  for  the  payment 
to  Rachel  Estelle  Williams,  wife  of  John 
F.  Williams,  of  any  money  received  for  the 
dower  right  in  excess  of  $6,000. 

"(11)  Said  agreement  authorizing  William 

E.  Lodge  to  sell  the  dower  right  and  dis- 
pose of  the  $6,000  and  surplus  money,  as 
therein  provided,  was  entered  into  on  the 
part  of  Susan  M.  Williams  upon  the  advice 
and  at  the  suggestion  of  said  Tjodge.  In  that 
matter  she  did  not  have  the  advice  of  any 
other  person. 

"(12)  After  securing  said  written  agree- 
ment of  December  18,  1879,  from  plaintiff, 
Wlllian  E.  Lodge  and  John  F.  Williams  re- 
turned to  Monticello,  the  sale  spoken  of  in 
the  above  finding  was  consummated,  and  the 
money  paid.  $2,500  of  this  was  paid  to 
Rachael  Estelle  Williams,  and  the  balance, 
after  setting  apart  $6,000,  was  paid  out 
on  various  accounts  for  the  benefit  of  John 

F.  Williams. 

"(13)  The  lands  described  in  plaintiff's  peti- 
tion were  purchased  In  1880  by  William  E. 
Lodge,  and  in  December,  1880,  the  same 
were  conveyed  to  him  by  the  former  owner 
and  the  deeds  duly  recorded.  In  the  deeds 
of  conveyance,  the  grantee  was  named  as 
'William  E.  Lodge,  trustee.'  The  considera- 
tion named  in  the  deeds  of  conveyance  is 
$8,800,  but  the  actual  consideration  was  $9,- 
400.    At   the   time   of   said   i>urchase   said 


Lodge  and  Edward  M.  and  John  F.  Williams 
made  the  agreement  dated  December  18, 
1879,  a  copy  of  which  Is  attached  to  plaintiff's 
petition  as  Exhibit  B.  Six  thousand  dollars 
of  the  purchase  money  of  said  land  was 
paid  by  the  $6,<W0  received  by  Lodge  for 
the  plaintiff's  dower  right.  Edward  M. 
and  John  F.  Williams  did  not  pay  anything 
thereon  as  they  had  agreed,  and  the  balance 
of  the  purchase  price,  viz.,  $3,400  and  Inter- 
est, was  paid  out  of  the  proceeds  of  a  loan 
secured  by  a  mortgage  on  the  land.  Be- 
cause objection  was  made  by  the  loan  com- 
pany to  accepting  a  mortgage  from  him,  on 
account  of  his  designation  'trustee,'  and  for 
the  sole  purpose  of  effecting  a  loan,  on  Jan- 
uary 2,  1882,  Lodge,  describing  himself  as 
trustee'  in  the  granting  clause,  deeded  said 
lands  to  Edward  M.  and  John  F.  Williams. 
On  the  same  day  last-named  grantees  execut- 
ed a  mortgage  on  said  lands  to  T.  B.  Sweet, 
trustee,  to  secure  the  payment  of  $5,000. 
The  $5,000  was  thus  obtained,  the  balance  of 
the  purchase  money  paid,  and  the  surplus 
used  for  the  personal  benefit  of  the  mort- 
gagors. On  January  2,  1882,  Edward  M. 
and  John  F.  Williams  reconveyed  said  lands, 
together  with  an  additional  quarter  section 
which  the  Williams  had  purchased,  to  Wil- 
liam E.  Lodge,  trustee.  These  deeds  and 
the  mortgage  were  duly  recorded  in  the  of- 
fice of  the  register  of  deeds  of  Greenwood 
county,  Kan.  Subsequently  Lodge  made  oth- 
er loans,  executing  mortgages  therefor  on 
the  lands  described  in  the  petition,  until  he 
had  placed  thereon  an  incumbrance  of  $12,000. 
The  money  so  obtained  was  used  to  pay  off  the 
prior  mortgages,  and  to  assist  the  Williams 
who  were  canytng  on  the  stock  and  farm- 
ing business  on  the  land. 

"(14)  Edward  M.  and  John  F.  Williams, 
not  being  able  to  successfully  handle  said 
lands,  on  Novemt)er  15,  1882,  William  E. 
Lodge,  trustee,  conveyed  said  lands.  Includ- 
ing the  additional  quarter  section  conveyed 
to  him  by  the  Williams,  to  his  sons,  the  de- 
fendants .Tames  P.  and  Charles  V.  Lodge. 
The  consideration  recited  in  their  deeds  of 
conveyance  is  $18,000,  the  gi-antor  Is  describ- 
ed as  'trustee,'  and  in  the  deed  the  grantees 
assumed  the  payment  of  the  $18,000  mort- 
gage on  the  land.  Said  grantees,  as  a  part 
of  the  consideration  of  said  conveyances,  al- 
so gave  to  William  E.  Ix>dge  two  nonnegotla- 
ble  notes  for  $3,000  each  to  cover  said  trust 
fund  of  $6,000,  agreeing  to  pay  interest 
thereon  at  the  rate  of  7  per  cent  per  annum, 
and,  at  the  death  of  Susan  M.  Williams,  to 
pay  the  principal  as  provided  in  the  trust 
agreement  mentioned  In  the  sixth  finding. 
These  notes  were  not  secured.  In  December, 
1895,  two  notes  for  $3,000  each,  similar  to 
the  first  notes,  were  grlven  in  renewal,  and 
a  mortgage  to  secure  them  executed  on  the 
lands  conveyed  by  Lodge  to  his  sons  and  160 
acres  in  addition  thereto.  This  mortgage 
was  never  filed  for  record,  and,  at  the  death 
of  William  B.  Lodge,  was  found  with  the 
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notes  among  bis  papers,  by  his  executors. 
Edward  M.  and  John  F.  Williams  also  ex- 
ecuted to  James  P.  and  Charles  V.  Lodge  a 
qoitclaim  deed,  releasing  and  assigning  any 
interest  they  might  have  in  the  trust  lands, 
and  also  executed  a  warranty  deed  convey- 
ing to  the  same  grantees  about  200  acres 
of  other  adjoining  land  whicb  they  owned. 
Said  Edward  M.  and  John  F.  Williams  also, 
at  the  same  time,  sold  and  transferred  to  said 
James  P.  and  Charles  V.  Lodge  certain  per- 
sonal property  on  the  farm  on  which  William 
B.  Lodge  held  a  mortgage  for  $4,000,  which 
the  Williams  owed  him  for  moneys  he  had 
advanced  to  them  or  paid  out  on  their  ac- 
count. This  debt  of  ?4,000  was  assumed  by 
the  Lodges,  the  greater  portion  of  It  after- 
wards paid  to  their  father  and  the  balance 
donated  by  him  to  them.  James  P.  and 
Charles  V.  Lodge  took  possession  of  said 
lands  immediately  after  said  conveyances  to 
them,  and  have  been  in  possession  ever  since. 
After  said  conveyance,  James  P.  and  Charles 
V.  Lodge  renewed  the  said  $12,000  mortgage, 
and  since  then  have  paid  the  Interest  there- 
on, and  there  remains  on  the  lands  described 
in  the  petition  and  the  additional  quarter 
section  a  lien  for  said  sum. 

"(13)  When  said  conveyance  was  made  to 
James  P.  and  Charles  V.  Lodge,  they  had 
actual  knowledge  that  the  $6,000  which 
had  been  set  apart  by  the  agreement  of  De- 
cember 18,  1879,  for  Susan  M.  Williams,  had 
been  by  their  father  Invested  in  said  lands, 
and  they  knew  that  such  agreement  had 
been  made,  but  they  had  no  knowledge  of 
the  circumstances  under  which  it  was  made, 
or  of  the  statements  then  made  as  to  the 
plaintiff's  right  to  said  money  or  any  advice 
given  her  by  their  father. 

"(16)  The  plaintiff  was  not  consulted  about 
the  purchase  of  the  lands  in  question,  but 
was  informed  soon  after  the  purchase  was 
made  that  the  $C,000  had  been  so  invested. 
She  had  no  actual  knowledge  of  the  subse- 
quent conveyances  and  mortgages  which  were 
executed  by  Lodge,  and  did  not  know  that  the 
land  had  been  conveyed  to  James  P.  and 
Charles  V.  Lodge  until  a  short  time  before 
the  commencement  of  this  suit. 

"(17)  William  E.  Lodge  died  September 
24,  1901.  No  trustee  has  been  appointed  to 
succeed  him. 

"(18)  The  plaintiff  continued  of  the  belief 
that,  under  the  laws  of  Illinois,  she  had  only 
a  life  interest  In  the  money  paid  for  the  sale 
of  her  dower  right,  until  some  time  subse- 
quent to  April,  1902,  when  she  was  informed 
that  she  had  been  misled  as  to  her  legal 
rights  thereto,  and  was  advised  that  the 
$C,000  was,  when  paid,  her  absolute  property 
to  do  with  as  she  pleased. 

"(10)  Subsequent  to  the  time  when  Wil- 
liam E.  Lodge  obtained  the  $0,000,  as  herein- 
before found,  and  down  to  the  Institution  of 
this  suit,  the  $4(W,  which  said  trust  agree- 
ment provided  should  t>e  paid  annually  to 
the  plaintiff,  was  paid  to  her. 


"(20)  The  defendants  Bdwattl  M.  Wil- 
liams, John  F.  Williams,  Jr.,  J.  R.  Williams, 
Jennie  De  6oy  Reynolds,  Nellie  Williams, 
and  Maude  Williams  are  the  children  of  John 
F.  Williams.  Edward  M.  Williams  died  a 
resident  of  the  state  of  Missouri  in  Novem- 
ber, 1901,  having  said  John  F.  Williams  his 
sole  heir  at  law. 

"(21)  The  lands  described  in  plaintiff's 
petition,  being  the  lands  purchased  with  the 
trust  fund,  are  now  of  the  value  of  $30  per 
acre  and  of  the  total  sum  of  $19,450,  and  the 
total  land  securing  plaintiff's  annuity  of  the 
value  of  $28,620.  The  mortgage  for  $12,000 
is  still  held  against  said  lands  by  the  defend- 
ant the  National  Life  Insurance  Company. 

"Conclusions  of  Law. 

"(1)  The  plaintiff  had  a  dower  interest 
only  in  the  sum  of  $6,000,  the  subject  of  tlie 
trust  agi-eement  between  herself  and  W.  £. 
Lodge  of  date  December  18,  1879. 

"(2)  The  advice  given  by  W.  E.  Lodge  to 
the  plaintiff  prior  to  the  execntion  of  the 
trust  agreement  of  December,  1879,  as  to  the 
character  of  her  interest  In  the  moneys  she 
had  or  might  procure  on  account  of  her  suit 
for  the  assignment  of  dower,  was  a  correct 
statement  of  the  law  of  Illinois,  assuming 
the  giving  of  said  advice  to  have  been  prov- 
en by  competent  testimony. 

"(3)  The  evidence  of  plaintiff,  by  which 
she  sought  to  prove  the  conversations  be- 
tween herself  and  W.  B.  Lodge,  which  led  up 
to  the  making  of  the  trust  agreement  of  De- 
cember, 1879,  is  incompetent  under  the  stat- 
ute. 

"(4)  The  evidence  of  the  witness  J.  F. 
Williams  as  to  conversations  between  plain- 
tiff and  W.  E.  Lodge,  which  led  up  to  the 
making  f  the  trust  agreement  of  December, 
1879,  and  the  transactions  which  eventuated 
In  said  trust  agreement,  was  evidence  of  a 
transaction  and  communication  had  between 
the  assignor  of  a  thing  In  action  and  a  de- 
ceased person,  and  is  incompetent  under 
the  statute. 

"(5)  The  defendants  J.  P.  and  C.  V.  Lodge 
paid  a  valuable  consideration  for  the  pur- 
chase of  the  lands  in  question,  without 
knowledge  or  notice  leading  to  knowledge 
of  any  trust  in  plaintiff  other  than  that  dis- 
closed by  the  agreement  of  December,  1879, 
and  are  therefore  innocent  purchasers  of  the 
land." 

Garver  &  Larimer,  for  plaintiff  in  error. 
Waggeuer,  Doster  &  Orr  and  Wheeler  & 
Switzer,  for  defendants  in  error. 

SMITH,  J.  (after  stating  the  facts).  The 
court  erred  in  the  seventh  and  eighth  so- 
called  findings  of  fact,  which  were  really 
conclusions  of  law,  and  in  the  first  and 
second  conclusions  of  law.  The  transaction 
detailed  by  the  finding  of  fact  was  In  no 
sense  an  assignment  of  dower.  The  plaintiff 
was  entitled,  as  dower,  to  one-third  of  the 
use  of  the  Illinois  laud  during  her  lifetime 
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and  commenced  an  action  to  hnve  snch  dovf  er 
assl^ed  to  her.  Tlie  heirs  to  the  fee  had 
parted  with  their  Interest  In  the  land,  and 
It  was  desired  to  unite  with  the  fee  title 
the  entire  use  and  right  of  possession.  She 
bad  a  right  In  action  for  such  dower,  but, 
Instead  of  pursuing  her  action  and  having 
her  portion  assigned  and  taking  the  annual 
Income,  she  compromised.  She  released  and 
sold  to  owner  of  the  fee  all  her  rights  for  a 
lump  sum,  as  she  would  have  sold  a  life  lease 
or  a  mortgage  upon  the  land.  For  this  she 
received  $6,000  through  her  agent  or  trustee- 
not  the  use  of  $6,000  during  her  life ;  neither 
did  the  amount  she  was  to  receive  depend  u;^ 
on  whether  she  lived  1  year  or  SO  years.  No 
statute  of  the  state  of  Illinois  upon  the  sub- 
ject was  offered  In  evidence,  and  It  Is  not 
to  be  presumed  that  It  had  any.  By  the  com- 
onon  law,  however,  which  was  In  force  in 
that  state,  a  dower  right  oould  not,  at  least 
before  assignment,  be  sold  or  conveyed  by 
deed.  Neither  could  it  be  released  to  any 
one  not  the  owner  in  whole  or  in  part  of  the 
fee  or  not  so  related  to  .the  fee  that  the  re- 
lease thereof  would  unite  it  with  the  fee. 
Such  release  could  be  purchased  by  the  fee 
owner  or  by  any  one  so  related  thereto,  and 
could  be  made  by  the  dowress  for  any  con- 
sideration agreed  upon  by  the  persons  in- 
terested. Hart  V.  Burcb,  130  111.  426,  22  N. 
HL  831,  6  L.  B.  A.  871 ;  10  Am.  ft  a  Bna  L. 
<2d  Bd.)  146  et  seq.  A  release  sold  to  one 
capable  of  purchasing  was  In  no  sense  an  as- 
signment In  bulk,  and  the  purchase  price  did 
not  remain  a  part  of  the  deceased  husband's 
estate,  Indeed,  as  In  this  case,  the  price  fre- 
quently was  paid  by  one  who  had  no  Interest 
In  such  estate,  and  it  became  the  absolute 
property  of  the  dowress,  as  did  the  $6,000 
paid  to  plaintllt's  agent  in  this  case.  The 
writing  given  by  plaintiff  to  William  EL 
Lodge  authorized  him  to  sell  and  release  this 
dower  right,  and  the  court  finds  that  he  did 
sell  It  at  a  price  authorized  by  her  and  to  a 
person  empowered  by  law  to  buy  It 

The  court  also  finds  that  William  B.  Lodge 
advised  the  plaintiff  that  she  bad  only  a  life 
interest  lu  the  money  to  be  obtained  for  such 
dower,  that  she  was  Ignorant  of  the  law,  and 
that  she  believed  and  relied  upon  such  advice 
in  executing  the  writing  of  1879.  There  is 
no  suggestion  of  bad  faith  or  of  illegitimate 
personal  gain  on  the  part  of  William  B. 
Lodge  in  giving  this  advice,  nor  In  the  subse- 
quent handling  of  the  $6,000  for  more  than 
20  years:  It  is  impossible  to  tell,  and  idle  to 
speculate,  how  far  this  mistake  of  the  plain- 
tiff and  ber  attorney  Influenced  her  action 
In  making  the  agreement  of  1879 — whether 
•be  would,  otherwise,  have  sold  her  right 
for  $6,000,  or  what  disposition  she  would 
have  made  of  the  proceeds.  She  received 
more  than  one-third  of  the  selling  price  of 
one-third  of  the  land.  For  the  use  of  the 
$6,000  she  has  received  $400  annually,  free 
of  all  expenses,  from  1879  to  the  commence- 
ment of  this  action.    It  seems  to  have  been 


no  bad  aettlement,  and  certainly  has  psanltea 
in  a  fair  income  on  the  amount  reoelTed. 
But  the  trial  court  erred  In  its  conclusions  of 
law,  and  on  the  facta  found  the  plaintiff  la 
entitled  to  relief.  The  facta  being  fonnd,  it 
is  the  duty  of  this  oonrt  to  direct  what  judg- 
ment Is  to  be  rendered  when  the  case  is  re- 
manded. What  should  that  Judgment  equi- 
tably be  as  between  all  parties  In  interest? 
The  plaintiff  asks  that  the  contract  between 
herself  and  William  B.  Lodge,  made  in  1ST9, 
be  set  aside,  and  that  she  be  adjudged  the 
owner  of  the  land  bought.  In  part,  with  the 
money  which  came  into  L>odge'B  bands  by 
reason  of  said  contract  free  of  all  Incum- 
brances except  sufflciont  of  the  mortgage  lien 
to  equal  the  purchase  price  of  the  land  In 
excess  of  the  $6,000  cash  which  was  paid. 
Would  this  be  equitable? 

The  situation,  briefly  stated,  la  this:  The 
written  statement  of  1879  was  executed  by 
plaintiff  and  William  E.  Lodge  not  through 
any  Intended  fraud,  but,  under  a  mutual 
mistake  of  law  and  fact,  be  sold  and  re- 
leased her  dower  and  received  the  proceeds, 
$G,000,  and  used  and  invested  the  same  so 
that  she  received  the  amount  of  the  income 
stipulated,  $400,  annually,  for  over  20  years. 
Much  of  the  time  it  was  invested  in  the 
laud  In  question.  He  is  directed  by  the  writ- 
ing that  at  her  death  the  $6,000  is  to  go  to 
the  sons  of  her  deceased  husband.  Lodge 
got  tbese  sons  to  go  upon  the  land  In  question 
and  tried,  apparently  without  any  self-seek- 
ing, to  put  them  in  position  to  pay  the  $400 
snnulty  and  the  mortgagee  and  to  become 
the  absolute  owners  of  the  land  on  the  death 
of  plaintiff.  They  failed,  as  they  failed  to 
keep  their  father's  estate  In  Illinois.  The 
mortgage  liens  upon  the  land  grew  larger 
and  larger.  Lodge  then,  as  "trustee,"  con- 
veyed tbese  lands  to  his  own  sons,  the  de- 
fendants in  this  action;  they  assuming  and 
agreeing  to  pay  the  mortgages  and  also  de- 
livering to  him  their  two  unsecured  non- 
negotiable  promissory  notes  for  $3,000  each 
bearing  Interest  at  7  per  cent  annually,  the 
principal  to  be  paid  at  the  death  of  the 
plaintiff  to  the  Williams  sons.  This  was 
a  breach  of  the  trust  imposed  in  William 
B.  Lodge  and  a  violation  of  the  agreement 
which  authorized  him  to  Invest  the  $6,000 
"in  improved  lands  or  in  real  estate  mort- 
gages." His  sons  also  knew  this  was  a 
breach  of  the  trust  and  participated  in  it 
The  interest  was  paid,  and,  about  three  years 
after  this  transfer.  Lodge  took  from  his  sons 
a  mortgage  on  the  land  in  question,  subject 
to  the  prior  mortgage  for  $12,000,  and  a  first 
mortgage  on  another  160  acres  of  land  to 
secure  two  other  notes  for  $3,000  given  In 
lien  of  the  unsecured  notea  A  few  years 
after  William  B.  Lodge  died,  evidently  un- 
conscious, as  was  the  plaintiff,  that  a  mutual 
mistake  had  been  made  by  them  In  1879. 
His  death  in  a  sense  ends  the  contract  be- 
tween him  and  the  plaintiff.  Assuming  that 
the  mortgagees^  who  took  Ileus  on  the  land 
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In  qnefition  fat  moneys  loaned,  anfl  Lodge's 
Bons,  who  bought  the  land  and  ansnmed  to 
pay  tbe  mortgage  thereon,  who  gave  their 
notes  tot  $6,000  and  for  years  paid  Interest 
thereon  and  finally  secnred  tbe  payment  of 
the  $6,000  and  interest  by  mortgages  on  thts 
and  other  lands  owned  by  them,  knew  the 
conditions  and  provisions  of  the  writing  of 
1879  but  knew  nothing  of  any  mistake  or 
mistaken  advice,  should  they  suffer  by  reason 
of  such  mistake  for  which  they  were  In  no 
wise  responsible?  The  answer  must  be: 
"No."  Neither  must  they  profit  by  the  mis- 
take. 

As  to  the  Williams  sons  and  their  heirs, 
the  provisions  of  the  agreement  was  a  gra- 
tuity. They  have  paid  no  consideration  there- 
for, but  have  derived  benefits  rather  than 
being  placed  in  a  worse  position  by  reason 
thereof.  The  plaintiff  by  her  petition  has 
revoked  such  provisions  as  at  all  times  she 
had  a  right  to  do.  In  the  absence  of  proof  or 
a  finding  that  the  $400  paid  annnally  to  the 
plaintiff  was  derived  from  the  rent  of  the 
land,  and  the  circumstances  Indicate  the  con- 
trary, she  is  not  entitled  to  interest  on  her 
money  Invested  in  the  land  and  to  the  ad- 
'vnnce  in  the  value  of  the  land  also.  Under 
certain  circumstances  she  might  take  her 
choice  either  to  reclaim  her  money  with  in- 
terest or  to  affirm  tbe  investment  and  take 
the  land  with  its  increased  value.  She  can- 
not equitably  be  entitled  to  both.  She  has 
.received  the  interest  on  her  money  up  to  the 
time  she  brought  tbe  action  and  repudiated 
tbe  agreement  of  1870,  and  has  made  no  offer 
to  repay  or  relinquish  the  money  so  received. 
Equity  will  now  give  her  the  principal  and 
nothing  more. 

Case  No.  14,447  Is  remanded,  with  instruc- 
tions to  the  district  court  to  render  a  decree 
that  plaintiff  Is  tbe  equitable  owner  of  the 
two  f.%000  notes  executed  by  James  P.  Lodge 
and  Charles  V.  Lodge  In  1893  and  of  the 
mortgage  given  to  secure  the  same,  and  that 
neither  John  F.  Williams  nor  Edward  M. 
Williams  nor  the  heirs  of  either  have  any 
interest  In  the  same:  that  Judgment  be  ren- 
dered In  favor  of  plaintiff  against  James  P. 
Loflge  and  Charles  V.  Lodge  for  the  amount 
of  $6,000  and  Interest  thereon  at  the  rate  of 
6  per  cent,  per  annum  from  the  commence- 
nient  of  the  action  and  the  judgment  to  bear 
six  pev  cent  till  paid,  and  for  costs;  that 
the  mortgage  given  to  secure  the  payment  of 
said  notes  be  foreclosed  and  plaintiff  ad- 
Judged  a  Hen,  subject  only  to  the  mortgage 
for  $12,000  and  interest  held  by  the  National 
Life  Insurance  Company  on  the  land  covered 
by  Its  mortgage  and  a  first  lien  upon  tbe 
.  other  tract  of  160  acres ;  that  said  lands  be 
Rold  and  the  proceeds  applied  as  above  indi- 
cated. The  costs  In  case  No.  14,200  in  this 
court  will  be  taxed  against  the  plaintiff  in 
error,  and  In  No.  14.447  against  James  P. 
Lodge  and  Charles  V.  Lodge,  defendants  in 
«rror.    All  the  Justices  concurring. 


GIBSON  V.  HINCHMAN. 
(Supreme  Court  of  Kansas.    Dec.  9,  1905.) 

LmrrATioN  of  Actions — Ejeotment-^-Claim 

UNDEB  Tax  Title. 

Ad  action  of  ejectment  by  a  tax  deed  holder, 
out  of  possession,  does  not  Ijecome  Imrred  by  the 
two-year  statute  of  limitation  while  tbe  land 
is  vacant  and  unoccupied,  nor  while  in  posses- 
sion of  and  occupied  by  tenants,  agents,  or  em- 
ployes of  a  nonresident  owner  who  is  absent 
from  the  state. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Ford  County; 
El  H.  Madison,  Judge. 

Action  by  C.  E.  Gibson  against  Charles  S. 
Hiuehman.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Sutton  &  Scates,  for  plaintiff  In  error.  A. 
B.  Iteeves,  for  defendant  In  error. 

GRAVES,  J.  This  Is  an  action  of  eject- 
ment The  only  question  involved  Is  wheth- 
er or  not  the  holder  of  the  tax  deed  herein 
■designated  as  the  "Hlnehman  deed"  has  lost, 
by  reason  of  the  two-year  statute  of  limita- 
tion, the  right  to  a  Hen  on  tbe  land  for  the 
taxes  represented  by  such  deed?  The  plain- 
tiff owns  the  original  title  to  the  laud,  but 
has  never  been  in  possession.  On  November 
20,  1902,  he  brought  this  suit  The  defend- 
ant Bragg  has  been  in  possession  since  June 
1,  1808,  claiming  ownership  under  a  tax  deed, 
dated  and  recorded  January  8,  1808.  Prior 
to  the  possession  of  Bragg  the  land  was  va- 
cant and  unoccupied.  The  possession  of 
Bragg  has  been  by  tenants,  agents,  and  em- 
ployes only,  and  be  has  been  personally  a 
nonresident  of  and  absent  from  the  state  at 
all  times  since  tbe  date  of  bis  deed.  After 
this  suit  was  commenced,  but  before  time  to 
answer,  Bragg  obtained  the  Hlnehman  deed, 
and  set  It  up  with  his  own  In  bis  answer. 
Tbe  Ulnchmau  deed  was  executed  and  re- 
corded March  13,  1893.  Nothing  was  done 
by  the  holder  thereof  to  enforce  it  or  to  ob- 
tain possession  of  the  land  under  it  until 
the  answer  of  Bragg  was  filed  as  aforesaid. 
Upon  the  trial  the  court  held  both  deeds 
void,  but  the  defendant  was  given  a  tax  lien 
under  each  of  them. 

The  plaintiff  conce<le8  the  Hen  as  to  the 
Bragg  deed,  but  claims  that  under  the  case 
of  Corbin  v.  Bronson,  28  Kan.  532,  the  Hlneh- 
man deed  Is  void  for  all  purposes.  It  was 
held  In  that  case  that  a  tax  deed  holder  out 
of  possession,  who  for  two  years,  during 
which  the  owner  is  in  possession,  falls  to 
bring  proceedings  to  recover  the  land,  loses 
all  rights  under  his  deed,  and  cannot  recover 
taxes  thereunder.  But  the  facts  of  this  case 
are  essentially  different.  Here  the  owner 
has  never  been  in  possession.  As  between 
the  plaintiff  and  the  holder  of  the  Hlnehman 
deed  the  land  has  been  vacant  and  unoccu- 
pied. The  two-year  statute  of  limitation 
does  not  begin  to  run  against  a  tax  deed 
holder,  not  In  po8scs.slon,  and  In  favor  of  a 
nonresident  owner  who  is  absent  from  tbe 
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■tate,  nor  while  the  land  ta  racant  and  nn- 
oecapled.  Case  t.  Fraaler,  30  Kan.  343,  2 
Pac.  619;  Coale  y.  Campbell,  68  Kan.  481, 
48  Pac.  604.  Possession,  by  tenants,  agents, 
or  employSs  only,  will  not  start  the  statute 
In  favor  of  a  nonresident  owner,  who  Is  ab- 
sent from  the  state.  Ard  t.  Wilson  (Kan. 
Sup.)  66  Pac  80.  It  follows  that  the  statute 
has  never  started  to  ran  against  the  Hlncb- 
man  deed  In  favor  of  any  one.  As  to  the 
plaintiff,  the  land  has  always  been  vacant 
and  unoccupied.  As  to  Bragg,  It  has  been 
practically  the  same.  He  being  a  nonresi- 
dent of  and  personally  absent  from  the  state, 
no  Judgment  conld  be  obtained  against  him 
which  would  be  conclnslve.  The  statute  of 
limitation  does  not  require  a  person  to  In- 
stitute proceedings  to  enforce  a  right  within 
a  time  limited,  when  such  proceeding  will 
not  conclusively  determine  such  right  as  to 
each  party.  It  would  have  been  a  vain  and 
useless  proceeding  upon  the  part  of  the  holder 
of  the  Hinchman  deed  to  have  commenced  an 
action  thereon  against  any  one.  The  tenants, 
agents,  and  employes  of  Bragg  claimed  no 
independent  right  to  the  land,  and  no  judg- 
ment could  have  been  obtained  against  them 
which  would  have  been  binding  upon  Bragg. 
Even  if  Bragg,  in  an  action  by  the  holder 
of  the  Hinchman  deed,  had  submitted  to  the 
jorisdiction  of  the  court,  the  Judgment  In 
such  case  would  not  have  been  binding 
against  the  plaintiff,  who  was  not  a  party, 
and  not  being  binding  against  him,  it  could 
not  be  used  as  conclusive  in  his  favor.  In 
any  view,  we  think  the  tax  Uen  under  this 
deed  was  properly  snstained. 

The  Judgment  of  the  district  court  is  at> 
firmed.    All  the  Josticea  concurring. 


(72  Kan.  406) 
FBEDONIA  GAS  CO.  T.  BAILET  et  aL 
(Supreme  Court  of  Kansas.    Dec.  9,  1006.) 

APFCAL — JnSISDIOTTOITAL  AlfOTTNT. 

In  an  action  to  recover  $1,349,  where  the 
defendsDt  admits  in  the  answer  and  upon  the 
trial  that  there  is  due  the  plaintiff  $1,000,  and 
the  verdict  and  judgment  la  for  $1,094.60,  the 
amount  in  controversy  on  appeal  by  defendant 
Is  $94.60,  and  this  court  has  no  jurisdiction. 

[Ed.  Note. — For  cases  in  point,  see  voL  2, 
Cent  Dig.  Appeal  and  Error,  {  236.1 

(Syllabus  by  the  Conrt) 

Error  from  District  C!oart,  Wilson  County; 
U  Stillwell,  Judge. 

Action  by  W.  A.  Bailey  and  Joseph  Kemer- 
er  against  the  Fredonia  Oas  Company. 
Judgment  for  plaintiffs.  Defendant  brings 
error.    Dismissed. 

8.  S.  Kirkpatrldc,  for  plaintiff  in  arror. 
P.  C.  Toung,  for  defendant  in  error. 

POBTER,  J.  Action  to  recover  money  at 
leged  to  be  due  for  services  in  drilling  certain 
wells.  Plaintiff  in  error  was  defendant  be- 
low. The  petition  contained  two  causes  of 
action,  one  upon  a  claim  for  $2,662  for  drill- 
ing three  wells  on  the  Muckey  farm,  and  an- 


other for  $1,349  for  drilUnc  and  cleaning  a 
well  OB  another  farm. 

The  answer  set  up  a  general  denial  and  ■ 
defense  of  a  settlemoit,  by  the  terms  of 
which  it  was  averred  defendant  below  bad 
paid  a  part  of  the  amonnt  agreed  npon,  leav- 
ing a  balance  of  |1,000  which  defendant  ad- 
mitted was  dne^  and  wblcb  defendant  was 
ready  and  willing  to  pay.  Vpoa  the  trial 
plaintiff  below  dismissed  the  first  cause  ot 
actitm,  and  the  trial  proceeded  npon  the 
second.  No  amendment  or  change  was  mad* 
in  the  answer.  Defendant  below  offered 
proof  tliat  the  $1,000  which  was  admitted  to 
be  due  was  still  on  hand,  and  that  plaintiff 
conld  have  it  on  demand.  The  Jury  found 
for  plaintiff  below  in  the  sum  of  $1,094.00, 
and  in  answer  to  special  qnestions  fonnd  that 
no  settlement  had  been  made.  By  its  answor 
and  its  evidence  plaintiff  In  error,  npon  tho 
trial,  admitted  that  there  was  $1,000  due 
plaintiff  below.  This  leaves  but  $94.00  in- 
volved here,  the  difference  between  the 
amount  of  the  Judgment  and  the  amount 
over  which  there  Is  no  controversy,  and  for 
that  reason  the  motion  to  dismiss  must  be 
sustained.  See  the  following  authorities: 
Jenness  v.  Nat  Bank,  110  U.  S.  62,  8  Sup. 
Ct  426,  28  li.  Ed.  67;  2  Gya  676;  2  Cent. 
Dig.  Ut  "Appeal  and  Error,"  {  236. 

The  case  will  be  dismissed.  All  the  Jus- 
tices concurring. 


f72  Kan.  400 

MAHONEY  V.  MARTIN  et  aL 

(Supreme  Court  of  Kansas.    Dec  9,  1908b) 

GiiT— Accept  A.HCK—EVIDENCC. 

Acceptance  by  the  donee  is  necessary  te 
constitute  a  gift  The  presumption  of  accept- 
ance on  the  part  of  the  donee,  sometimes  m- 
dulged  by  the  law,  is  a  presumption  of  fact 
and  becomes  effectual  only  in  the  absence  of 
evidence.  Where  such  acceptance  is  disputed, 
a  question  of  fact  arises,  which  most  be  de- 
termined upon  the  evidence  presented. 

[Ed.  Note. — For  cases  in  point  see  voL  24, 
Cient  Dig.  Gifts,  {  18.] 

(Syllabus  by  the  Court) 

Error  from  District  Conrt;  Saline  County; 
B.  R.  Bees,  Judge. 

Action  by  J.  J.  Mahoney  against  Peter 
Martin  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Z.  O.  Mlllikin,  for  plaintiff  in  error,  a  W. 
Bnrch  and  K.  A.  Lovitt;  tat  dataidantB  la 
error. 

ORAVBS,  J.  The  question  Involved  In 
this  case  is  whether  or  not  the  property  In 
controversy  was  transferred  to  the  plaintiff 
in  error  by  virtue  of  a  completed  gift  Mary 
A.  Martin,  the  alleged  donor  of  the  property, 
was  at  the  time  of  her  death  the  wife  of  Pet- 
er Martin,  who  was  insane,  and  he  would  take 
by  descent  whatever  property  his  wife  might 
have  at  the  time  of  her  death.  Peter  Mart- 
in had  property  in  his  own  right  suffirient 
for  his  comfortable  support,  and  his  wife  did 
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nbt  \7ttnt  her  property  to  so  to  the  relatlres 
6t  ber  husband,  which  result  would  follow 
Vf  she  did  not  outlive  him.  In  the  month  of 
March,  1903,  she  was  very  sick,  and  expected 
to  die.  Her  nearest  relatives  were  a  brother, 
the  plaintiff  In  error,  who  lived  In  North 
Dakota,  and  a  sister,  who  resided  in  Canada. 
The  brother  was  present  during  her  last 
sickness,  and  she  desired  to  leave  her  proper- 
ty to  hiro.  She  knew  that  she  could  not  pre- 
vent one-half  of  It  going  to  her  husband,  and 
at  his  death  to  his  relatives,  by  a  will,  and 
she  therefore  sought  the  advice  of  a  lawyer 
for  some  legal  way  to  carry  out  her  wish. 
Upon  such  advice  she  executed  and  deliver- 
ed to  her  said  brother  the  bill  of  sale  herein- 
after set  forth.  Soon  afterwards  she  died. 
A  controversy  thereafter  arose  between  her 
brother  and  the  guardian  of  her  insane  hus- 
band concerning  the  ownership  of  the  proper- 
ty, which  resulted  In  the  bringing  of  this 
suit  by  the  brother.  Among  the  assets  of 
Mary  A.  Martin  was  a  claim  against  the  es- 
tate of  her  insane  husband.  The  guardian  of 
Peter  Martin  reduced  all  of  the  property  of 
Mary  A.  Martin  to  possession,  and  claimed 
that  his  ward  was  the  owner  thereof.  This 
action  was  brought  for  an  acconntlng  and 
tor  the  value  of  the  property. 

Upon  the  trial,  which  was  to  the  conrt 
without  a  Jury,  the  court  found  asd  filed 
findings  of  fact  and  conclusions  of  taw  which 
read:  "(1)  That  Mary  A.  Martin  died  In- 
testate on  the  26th  day  of  March,  1003,  with- 
out Issue.  (2)  That  at  the  time  of  her  death 
said  Mai7  A.  Martin  was  the  wife  of  Peter 
Martin,  an  insane  person,  and  the  guardian 
of  his  estate.  (3)  That  said  Mary  A.  Martin 
left  surviving  her,  besides  her  husband,  a 
brother,  J.  J.  Mahoney,  the  plaintiff  In  this 
action,  and  one  sister.  (4)  That  tor  a  long 
time  prior  to  her  death  the  said  Mary  A. 
Martin  claimed  that  there  was  a  large  bal- 
ance due  her  for  services  as  guardian  of 
such  estate,  a  part  of  which  was  claimed  had 
been  allowed  by  the  probate  court  The  va- 
lidity of  this  claim,  or  the  amount  thereof, 
was  not  considered  at  this  hearing,  the  case 
being  tried  upon  the  single  Issue  as  to  wheth- 
er the  plaintiff  was  entitled  to  an  accoimt- 
Ing.  (5)  That  on  the  28th  day  of  March, 
1903,  the  defendant  Joseph  Martin  was,  by 
the  probate  court  of  Saline  county,  duly  ap- 
pointed guardian  of  the  estate  of  Peter  Mar- 
tin, Insane,  to  succeed  said  Mary  A.  Martin, 
deceased,  and  thereupon  duly  qualified  and 
entered  upon  the  discharge  of  his  duties  as 
such  guardian.  (6)  That  said  Mary  Martin 
was  sick  from  January  1903,  until  the  time 
of  her  death.  (7)  That  the  plaintiff  lived  to 
Langdon,  N.  D.,  and  that  he  visited  his  sister 
In  January,  1003,  staying  with  her  a  few 
weeks  and  returned  home,  but  came  bade 
again  about  the  25th  of  February,  1003,  and 
remained  with  her  until  her  death.  (8) 
Tliat  during  her  last  sickness,  said  Mary 
Martin  sent  the  plaintiff,  Mahoney,  to  ctm- 
sult  her  lawyer,  Z.  O.  MlUlkln,  for  advice  coxt- 


cernlng  the  manner  of  disposing  of  her  es- 
tate; and,  returning,  Mahoney  reported  to  her 
that  Milllkin  had  advised  that  she  could  dis- 
pose of  all  of  her  property  by  gift  during  her 
life,  but  that  such  gift  must  be  unconditional 
and  absolute,  and  have  Immediate  effect,  and 
that  this  communication  was  made  to  her  a 
few  days  prior  to  the  execution  of  the  writ- 
ten Instrument  hereinafter  set  out  (9)  That 
Mahoney  had  Mlllikln  prepare  an  Instru- 
ment a  copy  of  which  Is  set  out  In  finding 
No.  10,  the  name  of  the  donee  being  left 
blank,  and  the  date  of  the  month  appearing 
as  Februaiy  Instead  of  March,  and  that  af- 
terwards. In  the  presence  of  William  T. 
Greenwood,  on  the  Sth  day  of  March,  1003, 
after  having  Inserted  bis  name  as  donee,  and 
after  having  changed  the  month  from  Febru- 
ary to  March,  the  plaintiff  presented  this  in- 
strument to  Mary  Martin  while  she  was 
lying  In  bed,  and  told  her  that  it  was  a  bill 
of  sale  of  all  of  her  property  to  him;  that 
Mary  Martin  took  the  Instrument  and  after 
looking  at  It  for  about  two  minutes  said,  'It 
Is  all  right'  and  then  signed  it  and  returned 
It  to  Mahoney,  who  handed  It  to  Oreenwood 
to  witness  It  and  after  Greenwood  had  wit- 
nessed the  execution  of  this  instrument  he 
returned  the  same  to  the  plaintiff,  who  has 
had  possession  of  It  ever  since.  (10)  That 
such  Instrument  was  In  words  and  figures  as 
follows,  to  wit:  3111  of  Sale  of  Personal 
Property.  Know  all  men  by  these  presents, 
that  Mary  A.  Martin,  In  consideration  of 
one  dollar  and  other  consideration  dollars 
paid  by  J.  J.  Mahoney,  the  receipt  whereof 
is  hereby  acknowledged,  does  hereby  grant 
sell,  transfer,  and  deliver  unto  the  said  J.  J. 
Mahoney  the  following  goods  and  chattels, 
viz.:  One  promissory  note  for  |1,100,  or 
more,  secured  by  real  estate  mortgage,  exe- 
cuted by  Thos.  Holmes  and  wife,  and  all 
property  of  every  kind  and  description  now 
owned  by  me  or  In  which  I  am  In  any  wise 
interested,  and  wherever  situated  to  be  held 
by  him  absolutely.  To  have  and  to  hold,  all 
and  singular,  the  said  goods  and  chattels, 
to  the  said  3.  3.  Mahoney  and  his  executors, 
administrators,  and  assigns,  forever.  And 
the  said  grantor  hereby  covenants  with  the 
said  grantee  that  she  is  the  lawful  owner  of 
said  goods  and  chattels;  that  they  are  free 
from  all  incumbrances ;  that  she  has  good 
right  to  sell  the  same  as  aforesaid,  and  that 
she  will  warrant  and  defend  the  same  against 
the  lawful  claims  and  demands  of  all  per- 
sona whomsoever.  In  witness  whereof,  the 
said  grantor  has  hereunto  set  her  hand  this 
Sth  day  of  March,  A.  D.  1903.  Mary  A. 
Martin.  Signed  and  delivered  in  presence  of 
W.  T.  Greenwood.'  (11)  That  no  considera- 
tion was  paid  to  Mrs.  Martin  for  such  trans- 
fer, and  that  if  it  operated  at  all,  it  was  as 
a  gift  and  not  a  sale.  (12)  That  at  the  time 
of  the  execution  of  said  written  Instrument 
Mary  A.  Martin  was  of  sound  mind  and  in 
the  full  use  of  her  mental  faculties,  and  was 
able  to  read  the  Bngllsh  iaogu^ije^^^) 
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That  at  the  time  of  the  execution  of  rach 
gift,  said  Mary  Martin  expected  to  die  with- 
in a  sbcH't  time,  and  such  gift  waa  made  by 
her  in  contemplation  of  approaching  death. 
(13)  That  Mahoney  did  not  fully  make  up 
his  mtnd  whether  to  accept  such  gift  or  not 
until  after  the  death  of  Mrs.  Martin;  but 
It  does  not  appear  that  he  repudiated  it  or 
expressed  any  active  dissent  (14)  That  find- 
ing No.  13  is  based  entirely  on  the  testimony 
of  J.  J.  Mahoney,  viewed  in  the  light  of  the 
surrounding  circumstances,  as  disclosed  by 
the  other  findings  of  fact  (15)  Tiiat  imme- 
diately after  the  gift,  the  plaintifT  asserted 
a  claim  of  ownership  to  a  little  mare  by 
virtue  of  such  gift,  and  visited  the  probate 
judge  for  the  purpose  of  getting  possession 
of  the  note  described  In  such  instrument,  and 
to  ascertain  the  balance  due  from  the  estate. 
(16)  That  after  the  death  of  Mary  Martin, 
the  plaintiff  claiming  under  said-  written 
^ft,  attempted  to  take  possession  of  a  cer- 
tain organ,  claiming  that  it  had  formerly 
l>elonged  to  Mrs.  Martin,  but  upon  being  in- 
formed that  it  had  not  belonged  to  her.  made 
no  further  effort  to  take  it  (17)  That  the 
supposed  Indebtedness  from  said  estate  to 
Mary  Martin  was  not  evidenced  by  anything 
capable  of  a  manual  delivery,  and  that  no 
delivery  of  such  property  was  made,  except 
in  so  far  as  the  delivery  of  such  written 
gift  operated  as  a  constructive  deliyery." 

"Conclusion  of  Law. 

"That  said  written  instrument  purporting 
to  be  a  gift  of  all  her  property  from  Mary 
Martin  to  J.  J.  Mahoney  is  void  and  of  no 
effect,  and  that  the  Judgment  of  this  court 
should  be  for  the  defendant." 

It  is  apparent  from  these  findings  of  fact, 
that  Mary  A.  Martin,  felt  that  her  death 
was  at  hand,  and  in  contemplation  of  this  fact, 
she  wanted  to  dispose  of  her  property  so 
that  her  brother  would  have  it  after  her 
death.  In  case  of  her  death  the  brother  in- 
tended to  take  the  propei-ty.  It  is  easy  to 
deduce  these  conclusions  from  the  findings  of 
the  court,  but  they  do  not  constitute  a  com- 
pleted gift  The  court  evidently  based  his 
conclusion  of  law  upon  fiudiug  of  fact  No. 
13,  which  finding  is  vigorously  attacked 
by  the  plaintiff  in  error.  It  is  urged  that 
tills  finding  is  not  sustained  by  the  evidenc-e, 
is  contrary  to  the  evidence,  and  inconsistent 
with  the  other  findings  of  fact  No  gift  can 
be  complete  without  the  acceptance  thereof 
by  the  donee.  Calvin  v.  Free,  6C  Kan.  470, 
71  Pac.  823;  14  Am.  &  Eng.  Ency.  of  Law, 
1015.  The  law  presumes  such  acceptance  In 
the  absence  of  evidence  to  the  contrary. 
When  this  fact  is  disputed  its  determination 
win  depend  like  any  other  question  of  fact 
upon  the  evidence.  In  this  case,  the  ques- 
tion of  acceptance  was  one  of  the  important 
points  in  dispute.  The  court  found  from 
the  evidence  that  the  donee  did  not  accept 
the  gift  during  the  life  of  the-  donor. 

The  evidence  upon  this  subject,  as  it  ap*- 


pears  in  the  record,  seems  to  be  strongly 
against  this  finding,  and  if  it  were  an  origi- 
nal question  here  depending  upon  the  testi- 
mony presented  to  us,  we  would  be  inclined 
to  decide  otherwise.  At  the  same  time  there 
is  some  reason  for  the  conclusion  that  a 
gift  causa  mortis,  only,  was  intended  by 
both  parties.  There  was  no  reason  why  Mrs. 
Martin  should  wish  to  part  with  all  of  her 
property,  while  living,  and  It  seems  probable 
that  her  brother  did  not  expect  to  take  It  if 
she  recovered.  It  appears  more  reasonable 
that  they  each  Intended  the  gift  to  become 
absolute,  upon  her  death,  and  not  before. 
It  also  appears  from  the  record  that  the 
plaintiff,  upon  a  former  trial  involving  this 
same  question,  gave  testimony  inconsistent 
with  his  evidence  a^  the  trial  of  this  case. 
In  view  of  the  fa<^  that  the  witness  was 
present  in  court  during  his  examination  and 
cross-examination,  .as  to  this  discrepancy  in 
his  testimony,  and  the  court  bad  an  oppor- 
tunity to  note  his  appearance  and  demeanor, 
on  the  witness  stand,  wliich  at  times  fur- 
nisiies  strong  evidence  of  the  good  faith  and 
honesty  of  a  witness,  or  the  want  of  it,  not 
discoverable  from  the  written  testimony  giv- 
ea,  w.e  feel  bound  to  adhere  to  the  oft-re- 
I)eated  rule,  that  a  finding  of  fact,  resting 
upon  conflicting  or  inconsistent  evidence  can- 
not be  disturbed  by  this  court,  and  there- 
fore the  finding  will  be  sustained. 

This  conclusion  makes  it  necessary  to  af- 
firm the  Judgmrat  All  the  Justices  con- 
curring. 


HARRISON  NAT.  BANK  v.  LESLIE. 
(Supreme  Court  of  Kansas.    Dec.  9,  1905.) 

Chattel    Mobtgaoe — Sale — Accouktinq    by 

Mortgagee. 

In  the  absence  of  fraud  or  bad  faith,  when 
the  holder  of  a  chattel  mortgage,  after  default, 
takes  possession  of  the  mortgaged  property,  and 
without  any  demand  for  an  earlier  sale  from  the 
mortgagor  or  subsequent  mortgagee,  but  with 
the  apparent  acquiescence  of  all  parties  interest- 
ed, holds  it  for  several  months  and  then  sells  it 
in  accordance  with  the  provisions  of  tlie  mort- 
gage, he  is  accountable  for  the  amount  received 
therefor  at  such  sale,  less  the  proper  expenses 
of  keeping  and  sale,  and  is  not  accountable  for 
the  market  value  of  the  property  when  taken, 
if  such  value  should  prove  to  be  greater  than 
the  price  obtained. 

[Bid.  Note. — For  cases  in  point  see  vol.  9, 
Cent  Dig.   Chattel   Mortgages,  {  625.] 

(Syllabus  by  the  Court.) 

Error  from  District  C!ourt,  Reno  County; 
W.  H.  Lewis,  Judge. 

Action  by  J.  F.  Leslie  against  the  Harrison 
National  Bank.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

This  is  an  action  brought  by  plaintiff  in 
error  In  the  district  court  of  Reno  county 
against  the  defendant  in  error  on  a  separate 
guaranty  of  a  promissory  note  executed  by 
one  Oompton  to  the  Zeb.  F.  Crlder  Com- 
mission Company  and  by  said  company  in- 
dorsed and  sold  to  the  plaintiff  bank.    The 
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'  note  was,  wben  aoM,  also  aecnred  by  a  chattel 
mortgage  on  about  100  bead  of  cattle,  which 
mortgage  was  executed  at  the  time  the  note 
was  given.  The  separate  guaranty  is  set 
forth  In  the  petition  as  follows:  "For  value 
received,  I  hereby  guarantee  the  payment  of 
a  certain  promissory  note  wbereln  J.  S.  Comp- 
ton  promises  to  pay  unto  the  Zeb.  F.  Crlder 
Commission  Company  on  April  24tb,  1900, 
the  sum  of  $4130.33  said  note  being  dated 
October  24th,  1899,  and  hereby  waive  demand 
iiotice  of  nonpayment  and  protest  with  privi- 
lege granted  for  any  and  all  renewals  and 
extensions  and  partial  payments  thereon.  J. 
F.  Leslie.  Oct  25,  1899."  The  answer  ad- 
mits the  execution  of  this  paper,  but  denies 
that  It  was  executed  October  25,  1899,  and 
alleges  It  was  long  subsequent  to  the  execu- 
tion of  the  note  which  was  dated  October  24, 
'  1899.  Also,  the  answer  avers  that  the  guar- 
anty was  without  consideration.  Also  that 
the  plaintiff  bad  taken  possession  of  the  cat- 
tle mortgaged  to  secure  the  debt,  and  that, 
wben  taken,  they  were  worth  In  the  market 
mora  than  the  amount  of  the  debt,  and,  if 
they  failed  to  bring  enough  to  satisfy  the 
debt,  it  was  because  of  the  negligence  and 
mismanagement  of  the  bolder  of  the  mortgage 
and  the  incurring  of  unnecessary  expense. 
The  reply  was  a  general  denial.  On  the 
trial  the  evidence  on  bebalf  of  plaintiff  was 
.  to  the  effect  that  the  guaranty  was  required 
by  the  Crlder  Commission  Company  as  a  con- 
dition to  the  making  of  the  loan  to  Compton 
and  for  the  express  purpose  of  enabling  them 
to  sell  the  note,  and  that  the  defendant  agreed 
to  give  It  at  the  time  the  note  was  given  and 
did  in  fact  execute  It  at  that  time  or  shortly 
'  thereafter,  probably  the  next  day,  and  be- 
fore the  sale  of  the  note  and  mortgage  to 
plaintiff.  The  defendant,  Leslie,  testified 
that  be  agreed  with  the  Orider  Company  to 
guaranty  the  paper  for  the  purpose  of  ena- 
bling Compton  to  secure  the  loan  and  the 
Crlder  Company  to  negotiate  it,  but  that  be 
did  not  execute  the  paper  till  November  28, 
1890.  Verdict  and  Judgment  was  for  the  de- 
fendant The  plaintiff  brings  the  case  here, 
and  the  defendant  makes  no  appearance.  If 
any  evidence  or  proceeding  especially  favora- 
ble to  the  defendant  be  overlooked,  it  may 
consequently  be  attributed  to  defendant's 
laches. 

Fatrcblld  tt  Lewis  and  Bottsford,  I>eather- 
age  &  Toung,  for  plaintiff  in  error.  Prlgg  ft 
Williams,  for  defendant  In  error. 

SMITH.  J.  (after  stating  the  facts).    The 
errors  complnlned  of  relate  to  the  giving  of 
Instructions  excepted  to  by  plaintiff  and  the 
.refusal  of  others  asked  by  plaintiff. 

In  the  first  instruction  given  by  the  couirt 
which  is  complained  of,  the  connective  "and" 
.was  evidently  omitted,  which  gives  a  very 
.erroneous  meaning  to  the  sentence.  Yet  the 
omission  is  so  apparent  that  an  intelligent 
jiir.v  might  be  presumed  to  have  supplied  It 
and  we  are  reluctant  to  predicate  a  reversal 


upon  an  error  which  appears  to  be  a  palpa- 
ble  clerical  mistake.  This  instmctlon,  how- 
ever, authorizes  the  Jury  to  find  for  the  de- 
fendant upon  a  defense  not  pleaded  in  the 
answer,  viz.,  "by  holding  them  [the  cattle]  an 
unreasonable  time  before  selling  them  on  the 
market  after  taking  possession."  On  this 
subject  the  court  further  instructed  the  Jury 
as  follows:  "I  Instruct  you  that  under  the 
terms  of  the  chattel  mortgage,  it  was  plains 
tlfTs  duty  when  he  took  possession  of  tbe 
property  described  therein,  to  proceed  to  sell 
the  same  within  a  reasonable  time  after  tak- 
ing possession  thereof,  either  at  public  or  pri- 
vate sale  at  tbe  place  where  said  cattle  were 
situated  or  to  ship  the  same  to  Kansas  City, 
Kansas,  or  to  Kansas  City,  Missouri,  and  sell 
the  same  upon  the  market;  and  if  you  believe 
from  the  evidence  that  the  plaintiff  failed 
to  do  that  and  it  kept  said  cattle  or  a  large 
portion  thereof  for  sereral  months  after  tak- 
ing possession  of  tbe  same,  then  In  that  event 
the  plaintiff  would  be  chargeable  with  the 
market  value  of  said  cattle  described  in  the 
mortgage  at  the  time  that  It  took  possession 
of  tbe  same  and  if  yon  believe  also  from  a 
preponderance  of  the  evidence  that  at  tbe 
time  plaintiff  took  said  cattle  and  that  they 
were  of  sufficient  market  value  to  satisfy 
plaintiff's  note  and  mortgage,  then  yon  will 
find  for  tbe  defendant" 

There  Is  no  allegation  In  tbe  answer  that 
tbe  cattle  were  held  an  unreasonable  time, 
no  allegation  of  fraud  or  bad  faith  In  hold- 
ing them,  and  no  allegation  that  the  mort- 
gagor or  the  defendant  even  demanded  an 
earlier  sale.  From  all  that  appears  in  tbe 
pleadings  or  evidence,  the  plaintiff  might 
have  held  the  cattle  and  put  them  on  pasture 
at  the  request  of  both  tbe  mortgagor  and  the 
defendant  Yet  tbe  court  by  this  Instmctlon 
makes  this  the  basis  of  a  verdict  In  favor  of 
tbe  defendant  provided  only  that  the  Jury 
finds  the  cattle  were  of  suCBcient  value,  wben 
taken,  to  pay  the  debt  By  the  express  pro- 
vision of  section  4253,  Gea  St  1901,  the  mort- 
gagor could,  at  any  time  after  tbe  plaintiff 
took  possession  of  the  cattle,  have  demanded 
the  sale  of  them,  and  could  thereby  have  im- 
posed tbe  risk  of  holding  them  upon  the  plain- 
tiff. If  the  defendant  desired  an  earlier  sale, 
he  could  have  paid  the  debt  and  have  been 
subrogated  to  all  the  rights  of  the  plaintiff 
under  the  mortgage,  including  tbe  posaession 
of  the  cattle. 

The  court  erred  in  its  instruction  regarding 
the  consideration  for  the  guaranty,  and  in  re- 
fusing instructiona  relating  thereto.  As  this 
question  is  not  likely  to  recur  under  the  same 
evidence.  It  would  perhaps  be  fruitless  to  ex- 
tend tbe  discussion  on  this  point  Suffice  it 
to  say  that  the  true  rule  can  be  deduced 
from  Brlggs  v.  Latham,  36  Kan.  200,  18  Pac. 
129,  and  Anderson  v.  Burcbett  48  Kan.  781, 
30  Pac.  174. 

Tbe  Judgment  of  tbe  district  court  la  re- 
versed and  the  case  is  remanded.  All  the 
Justices  concurrluK. 
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CREAMERY  PACKAGE  MFG.  CO.  t.  DAN- 
IELS. 

(Supreme  Court  of  Kansas.    Dec.  9,  1905.) 

Masteb  and  Servant — Injubt  to  Servant — 

Contributory  Negligence. 

In  an  action  brought  by  an  employ^  to  re- 
cover for  personal  injuries  sustained  through 
the  negligent  omission  of  the  employer  to  re- 
move or  cover  a  circular  saw  when  not  in  use, 
findings  that  the  plaintiff  knew  that  the  saw 
was  in  motion  and  knew  the  effect  of  coming  in 
contact  with  it  will  prevent  his  recovering  judg- 
ment, when  it  is  further  found  that  the  defend- 
ant was  not  negligent  in  any  other  respect. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Wyandotte 
County;  J.  McCabe  Moore,  Judge. 

Action  by  Cliester  Daniels  against  ttae 
Creamery  Package  Manufacturing  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Reversed. 

Harkless,  Crysler  ft  HIsted,  and  A.  L. 
Berger,  for  plaintiff  In  error.  Chas.  R.  Cook- 
sey  and  Bird  &  Pope,  for  defendant  In  error. 

MASON,  J.  Chester  Daniels,  a  boy  not 
quite  18  years  of  age,  was  injured  wbile 
in  the  employ  of  tbe  Creamery  Padtage  Man- 
ufacturing Company.  He  brought  an  ac- 
tion against  the  company,  alleging  that  his 
injury  was  due  to  its  negligence,  and  re- 
covered a  judgment  for  $600,  from  which 
the  defendant  prosecutes  error. 

The  plaintiff  worked  near  a  small  circular 
saw ;  his  work  requiring  him  to  pass  back 
and  forth  near  it.  Upon  one  occasion,  wbile 
carrying  some  boards  by  it  In  the  course  of 
his  employment,  the  floor  being  strewn  with 
sawdust,  he  stepped  upon  a  "cull  head,"  or 
piece  of  waste  board,  slipped  and  fell,  and 
in  falling  threw  out  one  hand,  which  came 
In  contact  with  the  saw  and  was  severely 
mangled.  In  his  petition  he  alleged  that  the 
defendant  was  negligent  in  these  respects: 
(1)  In  failing  to  provide  sufficient  light  in  the 
room  where  the  machinery  was;  (2)  in  allow- 
ing the  passage-way  over  which  the  plaintiff 
was  required  to  go  back  and  forth  near  tbe 
saw  to  become  and  remain  obstructed;  and 
(3)  in  failing  either  to  remove  or  cover  the 
saw  whenever,  as  at  the  time  of  the  Injury, 
It  was  not  In  use.  In  response  to  a  special 
question,  however,  asking  the  Jury  to  state 
fully  In  what  the  negligence  of  the  defendant 
consisted,  the  answer  was  returned:  "For 
not  removing  saw  from  mandrel,  or  covering 
It  up  when  not  in  use."  This  Is,  In  effect,  a 
finding  that  there  was  no  negligence  on  the 
part  of  the  company  in  respect  to  the  light- 
lug  of  the  room  or  the  obstruction  of  the  pas- 
sage, and  that  the  company  was  not  derelict 
toward  the  plaintiff  in  any  matter  other  than 
that  specifically  named.  The  Jury  also  found 
specially  that  tbe  plaintiff  had  worked  more 
than  a  week  In  this  room,  during  which  time 
he  frequently  saw  the  machinery  In  opera- 
tion ;  that  he  knew  of  the  practice  of  allow- 
ing tbe  saw  to  run  when  not  in  actual  use; 
that  be  knew  and  understood  tbe  result  of 


getting  his  fingers  against  tbe  saw;  that  be 
knew  tbe  saw  was  running  at  the  time  be 
was  walking  toward  it  and  before  tbe  time 
he  was  hurt. 

The  defendant  contends  that  tbef!e  findings 
compel  a  Judgment  against  tbe  plaintiff,  for 
tbe  reason  that  they  show  an  assumptiou  on 
his  part  of  tbe  risk  occ^asioned  by  the  negli- 
gence of  which  he  complains.  Tbe  contention 
must  be  sustained.  The  saw,  while  In  mo- 
tion, presented  a  peril  that  was  obvious  to 
tbe  meanest  intelligence.  The  mere  fact  that 
the  plaintiff  was  a  minor  does  not  affect  the 
matter.  Bess  v.  Railway  Co.,  <>2  Kan.  299, 
C2  Pac.  996.  A  boy  practically  18  years  ot 
age  was  as  capable  as  an  older  person  of  see- 
Ing  and  understanding  such  peril.  It  Is  true 
that,  in  order  for  bim  to  be  deemed  to  have 
assumed  tbe  risk,  be  must  not  only  have  been 
aware  of  tbe  conditions  that  existed,  but  also 
of  tbe  danger  that  arose  from  such  condi- 
tions. But  whatever  doubt  there  might 
otherwise  have  been  upon  this  score  is  set 
at  rest  by  tbe  finding  that  he  knew  and 
understood  the  result  of  getting  bis  fingers 
against  the  saw.  This  is,  in  substance,  a 
finding  that  be  knew  tbe  danger  to  which 
he  was  subjected  by  the  omission  of  tbe 
company  to  remove  the  saw  when  not  in  use. 
It  is  not  a  sufficient  answer  to  say  that  be 
did  not  know  that  he  was  likely  to  slip 
or  stumble  while  he  was  walking  by  the  saw. 
Hie  fall,  not  having  been  occasioned  by  any 
negligence  of  tbe  defendant,  was  a  mere  ac- 
cident, the  possibility  of  the  happening  of 
which  at  that  particular  place  must  have 
been  known  to  him  as  well  as  to  any  one 
else.  That  tbe  employs  ordinarily  assumes 
the  open  and  obvious  danger  incidental  to  the 
operation  of  unguarded  machinery  is  well 
settled.  See  20  A.  &  E.  Bncycl.  of  L.  (2d  Ed.) 
117.  The  only  distinction  in  this  regard  be- 
tween the  present  case  and  those  there  cited 
must  be  found  in  the  fact  that  here  tbe 
machinery  was  being  operated  unnecessarily, 
at  a  time  when  it  might  as  well  have  been 
stopped  or  guarded.  But  this  consideratiim 
goes  only  to  the  matter  of  the  negligence  of 
tbe  master,  and  does  not  affect  the  attitude  of 
the  servant.  It  is  important  only  because 
but  for  it  there  would  be  no  ground  of  liabil- 
ity whatever.  In  most  of  the  cases  where  a 
recovery  Is  defeated  upon  the  ground  of  an 
assumption  of  risk  by  the  employ^  there  Is 
some  form  of  negligence  shown  by  the  em- 
ployer which  would  establish  a  liability  ex- 
cept for  the  principle  of  assumption  of  risk ; 
otherwise,  there  would  have  been  no  occasion 
for  invoking  that  principle. 

The  findings  exculpate  the  defendant  from 
any  negligence,  except  in  permitting  tbe 
saw  to  run  uncovered  when  not  in  use. 
The  only  reason  that  could  make  this  action- 
able negligence  was  that  it  needlessly  ex- 
posed persons  working  about  it  to  the  dan- 
ger of  Injury,  if  through  accident  or  Inad- 
vertence they  came  in  contact  with  it  This 
danger  was  obvious  to  any  one  who  knew 
Digitized  by  ^OOQIC 
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fhat  the  saw  was  running  and  knew  the  effect 
of  coming  In  contact  with  It.  The  fact  that 
It  waa  not  necessary  that  It  should  have  been 
running  had  no  tendency  to  conceal  the  dan- 
ger. The  plaintiff,  having  continued  to  work 
In  the  vicinity  of  the  dangerous  saw,  knowing 
of  the  practice  of  allowing  it  to  run  un- 
covered when  not  in  use  without  making  ob- 
jection thereto,  carried  his  own  risk  of  sus- 
taining any  Injury  that  might  result  to  him 
In  consequence  thereof  without  further  fault 
on  the  part  of  the  plaintiff.  He  knew  that 
the  saw  was  In  motion  and  unprotected,  and 
would  Injure  him  if  be  came  within  Its  reach. 
In  continuing  his  work  under  these  circum- 
stances he  undertook  to  keep  away  from  it, 
except  as  he  might  be  prevented  or  hindered 
in  doing  so  by  some  further  negligent  act  or 
omission  on  the  part  of  the  company,  and 
the  finding  of  the  Jury  that  there  was  no 
such  further  negligence  precludes  his  re- 
covery. 

The  judgment  Is  reversed,  with  direction 
to  enter  Judgment  for  the  defendant  All  the 
Justices  concurring. 


HOOPES  V.  ATCHISON,  T.  &  S.  F.  RY.  CO. 
(Supreme  Court  of  Kansas.    Dec.  9,  1005.) 

Railboads — Accident  at  Crossing — Contbib- 

UTOBY  Negligence. 

Deceased  was  killed  at  a  railway  crossing 
in  a  public  street.  He  had  crossed  two  tracks 
and  stood  waiting  for  a  freight  train  passing 
west  on  the  third  track  directly  in  front  of 
him,  and  while  looking  at  the  passing  freight 
train  was  struck  by  a  train  coming  from  the 
west  upon  the  second  track,  close  to  which  he 
waa  standing.  The  clear  space  between  the  pass- 
ing trains  was  six  feet.  Except  for  the  rays 
of  the  setting  sun,  his  view  of  the  incoming 
train  was  unobstructed  for  half  a  mile,  if  he 
had  looked  west  He  was  familiar  with  the 
tracks  and  surroundings.  These  facts  appeared 
by  plaintifiTs  evidence.  A  demurrer  to  the  evi- 
dence was  properly  sustained.  The  rule  in  Rail- 
way Co.  V.  Withers,  77  Pac.  542,  78  Pac.  4.">1, 
69  Kan.  620,  governs,  and  the  contributory 
negligence  of  deceased  bars  a  recovery. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  9§  1022,  1043-1053.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Lyon  County; 
Dennis  Madden,  Judge. 

Action  by  Mrs.  Ella  Hoopes  against  the 
Atchison,  Topeka  &  Santa  F6  Railw^ay  Com- 
pany. There  was  Judgment  for  defendant, 
and  plaintiff  brings  error.    AfiBrmed. 

Kellogg  &  Madden,  for  plaintiff  In  error. 
W.  R.  Smith,  O.  J.  Wood,  and  Alfred  A. 
Scott,  for  defendant  in  error. 

PORTER,  3.  Plaintiff's  husband  was 
killed  at  a  railway  crossing  In  the  city  of 
Emporia,  where  defendant  company  has  three 
tracks  extending  east  and  west  on  Third 
avenue,  one  blocii  west  of  the  passenger  sta- 
tion. The  north  track  Is  for  west-bound 
trains,  the  middle  one  for  east-bound,  and 
the    south  for    trains   in   either    directioa 


from  the  railway  yards,  which  lie  immediate- 
ly west  of  the  street  crossing.  The  middle 
track  extends  straight  west  for  more  than 
half  a  mile.  Mr.  Hoopes  was  returning  from 
his  work  In  the  evening  to  his  home,  which 
was  south  of  the  tracks.  He  came  to  the 
crossing  on  the  east  side  of  the  street,  and 
started  diagonally  to  tlie  southwest  corner. 
In  order  to  get  uiion  the  west  side  of  the 
street  and  across  the  tracks.  After  passing 
over  the  north  and  middle  tracks  his  further 
passage  was  obstructed  by  a  freight  train  go- 
ing west  on  the  south  track  directly  In  front 
of  him.  While  waiting  for  this  to  pass,  he 
stepped  between  the  middle  and  south  tracks, 
but  stood  very  near  to  the  south  rail  of  the 
middle  track,  and  was  struck  by  the  steam 
chest  of  the  engine  of  the  fast  mail  going 
east  on  the  middle  track,  hurled  against  the 
moving  freight  train,  and  by  this  thrown 
back  under  the  wheels  of  the  fast  mall  and 
killed.  The  trial  court  sustained  a  demurrer 
to  plaintiff's  evidence,  and  plaintiff  brings 
error  upon  the  ground  that  the  case  should 
have  gone  to  the  Jury. 

The  train  was  ruiming  at  the  rate  of  30 
miles  an  hour  without  ringing  the  bell  or 
sounding  the  whistle,  and  Its  negligence,  as 
the  case  stood  at  the  close  of  plaintiff's  testi- 
mony, Is  conceded.  The  only  question,  how- 
ever, is  whether  the  contributory  negligence 
of  plalntlfTs  husband  was  such  as  to  bar  her 
right  to  recover.  U.  P.  Rly.  Co.  v.  Adams, 
33  Kan.  427,  6  Pac.  529;  Dewald  v.  K.  C, 
Ft.  S.  &  G.  R.  Co.,  44  Kan.  586.  24  Pac.  1101, 
and  cases  cited.  It  appears  that  the  clear 
space  between  the  tracks  was  about  nine 
feet,  and  between  the  passing  trains  six  feet. 
Mr.  Hicks,  who  was  a  witness,  attempted  to 
cross  the  tracks  from  the  same  position  In 
the  street  and  at  the  same  time,  except  that 
he  stopped  on  the  east  side  of  the  street,  be- 
tween the  same  tracks,  watting  for  the  freight 
train  to  pass,  and,  when  the  fast  mall  came 
In  from  the  west,  was  standing  about  20  feet 
east  of  Hoopes,  but  not  so  close  to  the  middle 
track.  He  likewise  failed  to  observe  the 
approach  of  the  train  from  the  west  until 
about  the  Instant  It  struck  deceased,  and 
barely  saved  himself  by  stepping  away  from 
the  middle  track  and  nearer  the  passing 
freight.  He  testified  that  the  sun  was  low 
in  the  west  at  the  time,  and  a  person  looking 
In  that  direction  would  be  blinded  by  the  sun 
and  prevented  from  seeing  the  approaching 
train.  Other  witnesses  testified  that  Mr. 
Hoopes  walked  a  short  distance  west  in  the 
space  between  the  tracks  before  the  fast 
mall  came  in,  but  had  turned  and  was  look- 
ing at  the  passing  freight  when  he  was 
struck. 

This  case  cannot  t>e  distinguished  from  that 
of  Railway  Co.  v.  Withers,  69  Kan.  620,  77 
Pac.  542,  78  Pac.  451.  In  that  case  Withers, 
In  company  with  another  person,  started 
along  a  sidewalk  at  a  railway  crossing,  going 
to  his  home. .  As  ^ey  came  near  pne^1»i<^ 
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tbey  observed  a.  train  switching  along  another 
track,  which  obstructed  their  progress  and 
caused  them  to  halt  on  or  near  the  first  track. 
The  court  said:  "Much  evidence  was  Intro- 
duced to  show  that  the  deceased  men  were 
standing  upon  track  4.  It  seems  highly  prob- 
able that  they  were,  though  the  Jury  found 
that  they  were  not;  but  whether  they  were 
exactly  upon  the  trai:k  or  not  seems  of  small 
moment,  for  the  fact  Is  that,  if  they  were 
not  between  the  rails,  they  were  In  a  place 
of  equal  danger.  It  was  not  necessary  for 
them  to  stand  in  a  place  of  danger,  as  they 
could  have  stopped  west  of  track  4,  or  could 
have  safely  stood  between  tracks  S  and  4. 
We  are  of  the  opinion  that  the  facts  shown 
clearly  prove  the  culpable  negligence  of  the 
deceased,  and  that  the  company  was  thereby 
relieved  from  liability  for  their  death. 
They  knew  the  conditions  which  surrounded 
them.  They  were  In  the  full  possession  of 
their  faculties.  They  knew  they  were  within 
the  limits  of  the  yards,  with  its  many  tracks. 
They  saw  one  train  occupying  the  track  in 
front  of  them.  They  knew  that  the  other 
tracks  we^e  In  frequent  use  for  a  like  pur- 
pose, and  that  at  any  moment  any  one  of  the 
other  tracks  might  be  occupied  by.  moving 
cars.  They  knew  that  to  stand  upon  a  track, 
or  near  enough  to  one  to  be  hit  by  a  moving 
car,  was  a  dangerous  position.  Knowing  all 
these  things,  and  being  plainly  warned  that 
they  were  In  and  upon  this  network  of  tracks. 
It  was  their  plainest  duty  to  see  to  It  that 
they  did  not  halt  in  a  place  of  danger.  There 
was  ample  room  for  them  to  stop  In  a  place 
of  safety.    Others  did  so." 

Counsel  for  plaintiff  In  error  contend  that 
certain  facts  take  this  case  out  of  the  rule 
governing  the  Withers  Case.  It  Is  urged 
that  the  rays  of  the  setting  sun  shining  di- 
rectly In  bis  face.  If  he  looked  to  the  west, 
prevented  deceased  from  discovering  the  ap- 
proach of  the  train,  and  that  it  Is  a  fair  In- 
ference from  the  evidence  that  he  became 
momentarily  confused  by  the  noise  of  the 
passing  freight,  and  that  whether  he  was, 
xmAer  these  circumstances,  guilty  of  con- 
tributory negligence,  was  for  the  jury  to  de- 
termine. But  It  must  he  presumed  that  no 
one  knew  better  than  the  deceased  the  fact 
that,  by  reason  of  the  position  of  the  sun  in 
the  west,  he  was  preventod  from  seeing  a 
train  which  might  be  coming  from  that  di- 
rection; and  It  therefore  became  more  than 
ever  incumbent  upon  him  to  seek  a  place  of 
safety — which  was  so  plainly  open  to  him — 
by  either  standing  midway  between  the 
tracks  upon  which  the  trains  actually  passed, 
or  by  stepping  back  to  the  space  between  the 
middle  track  and  the  north  track.  He  was 
familiar  with  the  tracks  and  the  conditions 
surrounding  him,  and  In  full  possession  of 
his  senses  at  the  time  he  took  his  position 
In  a  dangerous  place,  where  It  wos  not  nec- 
essary for  him  to  stand.  Railroad  Go.  v. 
Wllley.  eo  Kan.  810.  58  Pac.  472.  See.  also, 
Zirkle  T.  Railway  Co.,. 67-  Kfta.77,  72  Pac 


589;  Ltbbey  v.  Railway  Co.,  69  Kan.  868,  77 
Pac.  541.  The  evidence  hardly  warrants  the 
claim  that  Hoopes  became  momentarily  con- 
fused and  bewildered.  It  appears  that  wbea 
he  was  struck  he  was  standing  looking  south 
toward  the  freight  train,  and,  so  far  as  the 
evidence  discloses,  knew  nothing  of  the  ap- 
proach of  the  train  which  killed  him.  In  a 
case  where  the  person  injured  Is  placed  In. 
peril  through  the  negligence  of  another,  and 
there  Is  evidence  from  which  It  might  be 
inferred  that  he  became  confused  and  be- 
wildered by  the  sudden  and  impending  dan- 
gers, it  is  ordinarily  for  the  Jury  to  say 
whether,  under  the  circumstances,  be  acted 
with  reasonable  care.  But  "when  two  way» 
are  open  to  a  person,  one  of  which  is  obvious- 
ly safe  and  the  other  plainly  dangerous,  and 
he  voluntarily  chooses  the  latter,  be  will  or- 
dinarily do  so  at  his  peril."  Railroad  Co.  v. 
Brock,  CO  Kan.  448,  450,  77  Pac  86.  The 
view  taken  by  the  trial  court  is  sustained  by 
80  many  rulings  of  this  court  that  it  seems 
imnecessary  to  refer  to  more  of  them. 

The  Judgment  will  be  affirmed.    All  the 
Justices  concurring. 


CINCINNATI  PUNCH  ft  SHEAR  CO.  v. 

THOMPSON. 
(Supreme  Court  of  Kansas.    Dec.  9,  1905.) 

1.  Salb— Remedies   of   Sellkh— Recovebt  or 
Pboperty. 

In  an  action  of  replevin  of  a  machine  by  tha 
vendor,  whether  the  vendee  had  elected  to  affirm 
the  contract  of  purchase  and  keep  the  macblDe. 
or  disaffirm  it,  is  a  question  of  fact ;  and  where 
the  plaintiff's  evidence  tends  to  show  a  disaf- 
firmance the  question  should  be  submitted  to 
the  jury. 

2.  Same— DlBAFTIBMANCE   BT   PUBCBASEK. 

One  who  disaffirms  a  contract  of  parchase 
has  DO  lien  on  the  goods  for  damages  resulting 
from  a  breach  of  the  contract. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Atchison  Coun- 
ty;  B.  F.  Hiidson,  Judge. 

Action  by  the  Cincinnati  Punch  &  Shear 
Company  against  A.  W.  Thompson.  Judg- 
ment for  defendant,  and  plaintiff  brings 
error.     Reversed. 

W.  W.  &  W.  P.  Guthrie,  for  plaintiff  in 
error.    T.  A.  Moxcey,  for  defendant  in  error. 

GREENE,  J.  The  plaintiff  in  this  action 
sought  by  replevin  to  recover  from  the  defend- 
ant a  certain  punch  and  shear  machine, 
which  it  had  previously  delivered  to  him 
under  a  contract  of  sale.  The  court  sustain- 
ed a  demurrer  to  the  plaintitTs  evidence, 
and  rendered  a  Judgment  accordingly.  This 
1b  alleged  as  error.  It  appears  tbat  the 
plaintiff  contracted  to  sell  and  deliver  to  the 
defendant  a  certain  punch  and  shear  mach- 
ine, for  which  the  defendant  agreed  to  pay 
$300.  A  perfect  machine  was  shipped  and 
delivered  to  the  defendant  at  his  place  of 
business  in  Atchison,  and  he  pald^ihe  Cpei^ 
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thereon,  amounting  to  $17.50.  Before  bring- 
ing this  action  tbe  plaintiff  tendered  to  tbe 
defendant  tbe  amount  of  freight  paid  by 
him  on  the  maclilne.  The  machine  was 
never  removed  from  the  skida  upon  which  it 
was  shipped,  and  was  not  used  by  the  defend- 
ant The  defendant  refused  to  pay  for  the 
machine,  alleging  as  reasons  therefore  that 
It  was  not  the  machine  contracted  for,  and 
that  it  was  wholly  insufficient  In  size  to  do 
the  work  he  required  of  such  a  machine. 
So  far  as  indicated  by  the  evidence,  the 
machine  was  perfect  in  all  its  parts;  but,  as 
stated  by  the  defendant  in  one  of  his  letters 
to  the  plaintiff,  "It  was  a  baby  machine." 
After  tbe  machine  arrived  at  the  defendant's 
place  of  business  he  wrote  the  plaintiff, 
among  other  things,  as  follows:  "You  know 
the  machine  you  shipped  me  is  not  the  ma- 
chine I. ordered.  You  know  you  have  utterly 
fatted  in  every  respect  to  fulfill  your  part 
of  the  agreement  *  •  •  j  know  I  am 
not  under  any  obligations  whatever  to  pay 
you  one  cent,  and  furthermwe  I  don't  propose 
to,  so  you  may  as  well  come  up  to  the  line 
now  and  let  me  know  how  you  want  to  set- 
tie  this  matter,  and  what  you  want  done 
with  the  machine.  I  have  been  damaged 
more  than  the  machine  is  worth."  Later  he 
wrote  a  letter  containing  the  following  state- 
Btents:  "Gentlemen:  Owing  to  your  utter 
failure  to  ship  me  the  machine  and  tools 
I  ordered  in  my  letter  of  December  Slst, 
I  have  been  delayed  more  than  three  months' 
use  of  a  machine  which  is  absolutely  neces- 
sary in  my  business,  and  damaged  double 
the  amount  of  the  value  of  the  machine  sent 
me.  The  machine  you  sent  me  is  still  here 
in  my  possession,  skidded  as  you  sent,  unused, 
and  will  remain  here  until  you  are  willing  to 
settle  this  matter  of  damage  on  a  reasonable 
basis.  It  is  utterly  useless  tor  you  to  say,  or 
attempt  to  prove,  that  you  sent  me  the  ma- 
chine I  ordered  of  you.  •  •  •  Now,  I  am 
out  on  this  machine  freight  and  drayage,  some 
$17.50,  and  already  about  three  months'  use, 
which  will  doubtless  be  four  months  before 
I  am  able  to  get  anotho:  in,  which  I  have 
already  ordered,  which  loss  of  time  I  estimate 
at  not  less  than  $300.  But  to  settle  tbe 
mattw  up  without  delay,  if  you  will  remit 
me  the  $17.50  above  mentioned,  and  $100  as 
as  a  part  satisfaction  of  damages  accrued,  I 
will  ship  you  the  machine  to  any  point  you 
desire;  otherwise,  not."  Oral  evidence  was 
also  introduced  tending  to  show  that  the 
defendant  had  rescinded  tbe  contract  of  pur- 
chase, and  was  only  holding  the  machine  t» 
compel  the  plaintiff  to  pay  him  what  he  con- 
sidered to  be  bis  damages  resulting  from  a 
violation  of  Its  contract  One  amtracting 
for  a  machine  for  a  particular  purpose, 
which,  upon  delivery,  he  finds  is  not  the 
machine  contracted  for,  may  either  affirm 
the  contract  and  keep  tbe  machine  and  re- 
coup his  damages,  or  disaffirm  the  contract 
and  return  or  hold  the  machine  subject  to 
the  order  of  his  vendor.    If  he  disaffirms 


the  contract,  he  may  not  hold  tbe  machine  to 
satisfy  a  claim  for  damages.  The  law  gives 
no  such  lien.  In  this  case  the  contention  of 
the  plaintiff  was  that  the  defendant  had  dis- 
affirmed tbe  contract  and  that  tbe  machine 
was  the  property  of  the  plaintiff,  and  it  was 
therefore  entitled  to  recover  its  immediate 
possession.  The  plaintiffs  evidence  tended 
to  show  that  defendant  had  disaffirmed  the 
contract  Whether  or  not  he  did  so  is  a 
question  of  fact  and  should  have  been  sub- 
mitted to  the  jury. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings. 
All  the  Justices  concurring. 


LANYON  ZINC  CO.  v.  BURTISS  et  aL 
(Supreme  Court  of  Kansas.    Dec.  9,  1905.) 

LAmiLOBO  AifD  Tenant— ExTBNSioN  of  Tebu 

— EquiTABu:  Kelisf. 

Tbe  mere  bringing  of  an  action  by  a  lessor 
against  a  lessee  to  have  a  lease  declared  void, 
unaccompanied  by  any  restraining  order  or  stay 
of  judgment,  even  if  the  action  ia  decided  in 
favor  of  tlie  leasee  in  the  district  court  and  af- 
firmed in  the  Supreme  Court,  does  not  prevent 
tbe  lessee  from  exercising  at  all  times  all  his 
rights  under  the  lease,  and  is  no  ground  for  in- 
voking the  equity  powers  of  a  court  to  extend 
tbe  lease,  after  its  term  has  elapsed,  for  a 
period  equal  to  the  time  tbe  action  was  pend- 
ing, or  for  any  time  whatever. 

(Syliabas  by  the  Court) 

Error  from  District  Court  Allen  County. 

Action  by  the  Lanyon  Zinc  Company 
against  H.  M.  Burtiss  and  H.  E.  Burtiss. 
Judgment  for  defendants,  and  plaintiff  brlnga 
error.    Affirmed. 

Campbell  &  Goshom  and  C.  E.  Benton,  for 
plaintiff  in  error.  Ewlng,  Card  ft  Gard, 
for  defendants  in  error. 

SMITH,  J.  In  an  action  by  a  lessee  to 
enjoin  a  lessor  from  interfering  with  the 
possession  of  the  leased  premises,  and  to  ex- 
tend the  term  of  the  lease  for  3  years,  11 
months,  and  20  days  (this  being  the  time 
which  it  is  alleged  an  action  brought  by  one 
of  the  lessors  to  have  the  lease  declared  void, 
was  pending  before  final  decision),  a  petition 
which  alleges  that  the  lessees  were  licensed 
to  operate  for  oil,  gas,  or  minerals  for  10 
years,  to  be  extended  so  long  as  oil  or  gas 
should  be  produced  in  paying  quantities, 
where  such  petition  showed  that  the  term 
of  the  lease  (10  years)  had  elapsed,  and  no 
well  or  wells  had  been  drilled,  and  no  oil 
or  gas  bad  been  produced,  but  which  allies 
as  an  excuse  therefor  that  the  action  brought 
to  have  the  lease  adjudged  void  was  brought 
nearly  six  years  after  tbe  execution  of  the 
lease,  was  pending  in  the  district  court  about 
two  years,  when  it  was  decided  In  favor  of 
lessee,  was  then  appealed  to  the  Supreme 
Court  where  It  was  pending  nearly  two 
lyears,  and  was  affirmed,  such  petition,  fail- 
ing to  allege  the  omission  of  any  act  re- 
quired by  the  contract  to  be  done  by 
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or  that  during  the  term  they  did  anything 
■whatever  to  Interfere  with  the  operations 
of  lesfi*>e  other  than  bringing  the  action, 
and  falling  to  allege  that  any  restraining 
order  or  stay  of  Judgment  was  procured, 
does  not  state  facts  sufficient  to  show  that 
lessee  was  prevented  from  performance  on 
Its  part,  and  is  Insufficient  to  Invoke  the 
equity  powers  of  the  court  to  extend  the 
lease. 

A  general  demurrer  to  such  petition  was 
properly  sustained,  and  the  order  and  Judg- 
ment of  the  court  is  affirmed.  All  the  Justices 
concurring. 


KOLLEBN  V.  ATCHISON.  T.  &  S.  F.  RT.  CO. 
(Supreme  Court  of  Kansas.    Dec.  9,  1905.) 

Trial — Vebdict — Sufficienct. 

Where,  In  an  action  to  recover  damages  for 
a  pergonal  injury,  the  defendant  pleads  a  settle- 
ment thereof,  and  the  only  question  submitted 
to  the  Jury  is  whether  or  not  the  plaintiff 
was  mentally  responsible  when  he  made  such 
settlement,  and  all  the  evidence  given  on  the 
trial  and  all  the  instructions  given  to  the  jury 
by  the  court  are  directed  to  this  single  question, 
and  the  jury  return  a  verdict  which  reads : 
"We,  the  Jury  impaneled  and  sworn  in  the  above- 
entitled  case,  do  upon  our  oath  find  for  the  de- 
fendant that  the  plaintiff's  claim  sued  upon  has 
been  settled."  And  no  objection  is  made  there- 
to, and  no  application  is  made  to  the  court  to 
have  the  same  made  more  specific  before  the  jury 
is  discharged,  and  the  court  enters  judgment 
therein  on  sustaining  such  settlement  Held, 
that  in  this  court,  such  verdict  must  be  deemed 
sufficient. 

[E!d.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.   Dig.  Appeal  and  Error,  H  1315-1322.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cloud  County; 
Hugh  Alexander,  Judge, 

Action  by  Otto  Kolleen  against  the  Atchi- 
son, Topelca  &  Santa  F6  Railway  Company. 
Judgment  for  defendant,  and  plaintifC  brings 
error.    Affirmed. 

C.  A.  Kimball  and  C.  R.  Pence,  for  plain- 
tiff in  error.  A.  R.  Smith,  O.  J.  Wood,  and 
Alfred  A.  Scott,  for  defendant  in  error. 

GRAVES,  J.  The  plaintiff.  Otto  Kolleen, 
was  employed  as  a  car  cleaner  by  the  Pull- 
man Palace  Car  Company,  and  while  en- 
gaged in  his  duties  the  defendant,  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company, 
when  moving  and  changing  cars  in  making 
up  a  train,  violently  moved  the  car  in  which 
the  plaintiff  was  at  work,  whereby  he  was 
injured.  Afterwards  plaintiff  commenced 
this  suit  against  the  defendant  to  recover 
damages  for  such  Injury.  Pending  the  suit 
the  plaintiff's  attorneys  negotiated  a  settle- 
ment with  the  defendant,  informed  their 
client  thereof,  and  requested  him  to  authorize 
them  in  writing  to  make  the  settlement 
agreed  upon.    Afterwards  plaintiff  executed 


and  delivered  to  his  attorneys  written  au- 
thority to  make  such  settlement,  which  au- 
thority specifically  stated  the  amount  which 
the  defendant  should  pay,  how  much  tbe 
attorneys  should  retain  for  services,  and  the 
amount  which  the  plaintiff  should  receive. 
Afterwards  the  attorneys  completed  the 
settlement,  received  the  money,  and  sent  to 
plaintiff  the  amount  due  him,  which  be  re- 
fused to  accept.  As  a  part  of  the  settlement 
it  was  stipulated  that  the  case  should  be 
dismissed  with  prejudice.  At  the  next  term 
of  court,  when  the  application  to  dismiss 
was  presented,  the  plaintiff  was  personally 
present,  objected  thereto,  and  repudiated  the 
settlement  Thereupon  the  plaintiff's  attor- 
neys withdrew  from  the  case,  and  it  was  con- 
tinued to  enable  plaintiff  to  employ  other 
counsel.  The  defendant  filed  an  answer 
setting  up  the  settlement  To  this  answ^er 
the  plaintiff  alleged  in  his  reply  ignorance 
thereof  and  mental  Incapacity  when  the 
settlement  was  made.  At  the  January  term, 
1901,  the  case  was  tried  upon  the  single 
issue  as  to  whether  or  not  a  valid  settlement 
had  been  made.  A  verdict  was  returned  in 
favor  of  the  defendant,  and  tbe  plaintiff 
brings  the  case  here. 

The  principal  error  of  which  the  plaintiff 
complains  Is  that  the  verdict  does  not  Justify 
the  Judgment.  The  verdict  reads:  "We,  the 
Jury  impaneled  and  sworn  In  the  above- 
entitled  case,  do  upon  our  oath  find  for  the 
defendant  that  the  plaintiff's  claim  sued 
upon  has  been  settled."  It  was  practically 
conceded  on  the  trial  that  the  settlement  was 
actually  made  and  authorized  by  the  plaintiff, 
and  the  Jury  In  answer  to  special  findings  of 
fact  so  found.  The  only  question  Inquired 
Into  at  the  trial  was  whether  the  plaintiff 
was  mentally  responsible  or  not  at  the  time. 
All  the  evidence  In  the  ease  and  the  Instruc- 
tions of  the  court  were  directed  to  this 
single  question.  When  the  verdict  is  con- 
strued in  the  light  of  these  considerations,  it 
appears  to  be  sufficient;  but,  if  it  were 
doubtful,  this  court  would  be  compelled  to 
so  construe  It,  for  the  reason  that  no  objec- 
tion was  made  to  the  verdict  when  it  was 
returned,  and  when  the  court  could  have  had 
it  corrected.  Copeland  v.  Majors,  9  Kan.  104; 
Carlln  v.  Danegan,  15  Kan.  495. 

Complaint  Is  made  that  nonprofessional 
expert  evidence  was  admitted  without  suffi- 
cient foundation  having  been  laid  therefor. 
The  foundation  was  not  so  full  and  complete 
as  usual  in  such  cases,  but  we  cannot  say  that 
material  error  was  committed  in  this  respect. 
An  instruction  of  the  court  upon  the  burden 
of  proof  is  also  criticised;  but  the  instruc- 
tion, while  unnecessary,  simply  served  to 
emphasize  the  proper  rule  In  the  case,  and 
was  not  erroneous. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 
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ST.  LOUIS  &  S.  P.  R.  CO.  V.  BURGESS. 
(Supreme  Court  of  Kansas.    Dec.  9,  1905.) 

1.  Master   and    Skrvant — Injukt   to   RAn> 
ROAD  EMPt/)Yfi — Notice. 

The  written  notice  to  a  railroad  compeojr 
of  injuries  sustained  by  an  employ^  throueh 
the  negligence  of  co-employfis.  before  a  liability 
for  sucii  injuries  can  be  enforced  against  the 
railroad  company,  required  by  chapter  393, 
p.  599,  of  the  Laws  of  1903,  may  be  served 
upon  a  ticlcet  agent  of  the  railroad  company. 

2.  Same  —  Assumption  of  Risk  —  Question 

FOB  JUBT. 

Under  the  facts  and  circumstances  of  the 
case,  it  is  held  that  the  question  whether  an 
employ^  of  a  railroad  company,  who  was  in- 
jured, while  digging  a  ditch,  through  the  caving 
of  a  bank,  assumed  the  risk  of  the  employment, 
or  was  guilty  of  contiibutory  negligence,  was 
properly  submitted  to  the  jury  for  its  deter- 
mination, and  that  there  is  testimony  fairly 
tending  to  support  its  finding. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  |{  1068-1132.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Jobnson  Coun- 
ty; W.  H.  Sbeldon,  Judge. 

Action  by  T.  H.  Burgess  against  tbe  St. 
Louis  &  San  Francisco  Kaiiroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Pratt,  Dana  &  Black  and  L.  P.  Parker, 
for  plaintiff  in  error.  H.  L.  Burgess  and  A. 
Smith  Devenney,  for  defendant  in  error. 

JOHXSTOX,  C.  J.  In  this  action  T.  H. 
Burgess  asked  a  recovery  from  the  St  Louis 
&  Sau  Frauclsco  Railroad  Company  for  per- 
sonal injuries  sustained  by  liim  while  work- 
ing In  the  water  service  department  of  tlie 
company.  He  was  employed  as  a  day  laborer 
In  digging  a  ditch,  aud  on  the  second  day  of 
bis  employment  the  bank  caved  ui>ou  him, 
inflicting  severe  injury.  The  work  was  done 
under  the  orders  and  direction  of  a  foreman 
and  subforeman,  whose  duties,  it  is  alleged, 
were  to  see  that  the  workmen  had^a  reason- 
ably safe  place  to  work,  to  keep  *a  careful 
lookout  for  the  safety  of  the  men  while  work- 
ing in  the  ditch,  and  to  give  them  timely 
warning  of  danger  from  a  cave-in  of  the 
banks  of  the  ditch.  The  jury  found  that 
when  Burgess  was  ordered  by  the  foreman 
to  go  into  the  ditch  on  the  day  of  the  injury 
there  was  a  crack  in  one  of  the  banks,  but 
that  Burgess  did  not  know  of  it;  that  one 
of  the  workmen  called  the  attention  of  the 
subforeman  to  it  before  Burgess  was  directed 
to  go  into  the  ditch,  that  when  the  foreman 
ordered  Burgess  to  go  to  work  he  told  the 
men  there  was  no  danger  of  a  cave-in;  and 
that  Burgess  relied  upon  bis  statement  It 
was  found  that  the  cave-in  was  caused  by 
the  crack  in  the  banks,  the  allowing  of  water 
to  run  Into  and  remain  in  the  ditch,  and  by 
falling  to  properly  shore  and  brace  the  banks 
with  lumber.  Burgess  was  awarded  dam- 
ages in  tbe  sum  of  $1,650. 

There  was  a  contention  that  a  proper  pre- 


I  liminary  notice  of  a  claimed  liability  for  the 
injury  was  not  given  to  the  company.  In 
the  act  making  the  railroad  company  liable 
for  Injuries  to  an  employs  In  consequence  of 
negligence  of  co-empIoyCs  there  is  a  pre- 
requisite that  "notice  in  writing  of  the  in- 
jury so  sustained,  stating  the  time  and  place 
thereof,  shall  liave  been  given  by  or  on  be- 
half of  the  person  injured  to  such  railroad 
company  within  00  days  after  the  occurrence 
of  the  accident"  Laws  1903,  p.  590,  c.  393. 
In  this  instance  the  notice  was  sufficient  if 
it  was  served  upon  the  proper  repre.sentative 
of  the  company.  It  was  served  upon  tbe  tick- 
et agent  of  the  company  at  Olatbe.  Kan.,  and, 
assuming  that  a  notice  was  necessary  in  this 
case,  the  one  given  is  deemed  to  be  sufficient 
The  statute  as  it  then  stood  did  not  in  terms 
prescribe  how  service  should  be  made.  The 
notice  was  given  as  a  summons  is  required 
to  be  served,  and  while  the  notice  is  not 
strictly  a  process,  it  la  a  preliminary  and 
essential  step  to  tbe  institution  of  an  action, 
and  it  would  seem  that  in  tbe  absence  of  a 
provision  as  to  the  manner  of  service  the 
kind  required  for  the  service  of  a  summons 
would  be  sufficient  Reference  is  made  to 
K.  P.  Railway  Co.  v.  Thacher,  17  Kan.  92, 
and  Railroad  Co.  t.  Sage,  49  Kan.  524,  31 
Pac.  140,  as  authority  that  notice  to  a  ticket 
agent  is  not  sufficient  Neither  of  these  cases 
is  controlling.  Tbe  first  holds  that  notice  of 
an  attorney's  lien  upon  a  judgment  recover- 
ed against  a  railroad  company  could  not  be 
served  upon  a  person  in  charge  of  the  com- 
pany's depot  As  that  was  a  notice  in  an 
action  to  fls  a  lien  upon  the  amount  recover- 
ed, it  could  be  served  upon  the  attorney  of 
record,  but  not  upon  a  dei)ot  agent.  The 
second  case  relates  to  a  notice  in  a  pending 
proceeding,  viz.,  a  notice  to  take  depositions. 
Under  the  Code  it  is  contemplated  that  no- 
tice shall  be  given  to  some  one  connected 
with  the  litigation,  and  not  to  any  agent  of 
a  railroad  corporation  who  might  be  found 
in  any  part  of  tbe  state.  As  the  notice  in 
question  is  practically  an  initiatory  step  in 
the  bringing  of  an  action,  Its  object  will  be 
well  subserved  if  such  notice  is  given  In  the 
manner  as  is  necessary  for  the  service  of 
process  In  the  institution  of  an  action.  State 
v.  O'Connor,  78  Wis.  282,  47  N.  W.  433.  In 
tbe  Inst  Legislature  the  statute  fixing  the 
liability  of  railroads  In  such  cases  was 
amended  in  several  particulars,  and,  among 
them,  as  to  service  of  notice  as  well  as  proof 
of  service.  It  provides  that  service  may  be 
made  upon  the  ticket  agent  as  well  as  other 
named  representatives  of  railroad  companies. 
Laws  1905,  p.  506,  c.  341. 

It  Is  next  contended  that  under  tbe  facts 
of  the  case,  tbe  danger  of  working  in  the 
ditch  was  obvious  to  Burgess  and  that  he 
assumed  the  risk  of  the  employment  In 
this  connection  it  is  argued  that  be  knew 
of  tbe  Instability  of  the  soil  in  which  be 
was  digging;  that  It  had  already  caved  in 
places  so  that  it  was  necessary  to  brace 
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and  shore  up  the  banks;  that  several  Inches 
of  water  had  stood  In  the  ditch  and  softened 
the  banks ;  and  that  the  crack  In  the  ground 
Indicating  the  danger  of  a  cave-In  was  near 
the  ditch  and  within  his  view.  On  the  other 
hand,  there  Is  testimony  that  he  was  inex- 
perienced, the  Injury  having  occurred  on  the 
second  day  of  his  employment;  that  he  was 
told  by  the  foreman,  who  had  the  bracing 
of  the  banks  In  charge,  that  It  was  all  right; 
that  it  would  not  cave  any  more;  that  he 
saw  no  crack  In  the  ground;  that  the  sub- 
foreman  did  see  the  crack,  but  did  not  warn 
Burgess  of  Its  existence  or  of  the  danger; 
that  when  the  subforeman's  attention  was 
called  to  the  crack  by  another  workman  he 
responded  that  he  was  there  to  keep  the 
workmen  from  being  hurt;  that,  when  Bur- 
gess was  told  to  go  to  work  and  that  the 
bank  would  not  cave,  be  relied  upon  the  judg- 
ment of  the  foreman;  that  he  did  not  hear 
the  conversation  about  the  crack  and  did 
not  see  It;  and  that  while  down  in  the  ditch 
it  was  not  easy  to  see  It  In  view  of  the 
testimony  as  to  bis  Inexperience,  his  lack  of 
knowledge  of  the  crack  in  the  ground,  and 
his  reliance  upon  the  assurance  of  those  In 
charge  of  the  work  that  It  was  safe,  the 
question  whether  he  assumed  the  risk  was 
fairly  one  for  the  Jury.  There  Is  no  ques- 
tion but  that  he  assumed  the  ordinary  and 
obvious  dangers  of  the  employment,  but  the 
unusual  dangers  of  which  the  foreman  had 
knowledge  and  of  which  he  had  not,  were 
not  assumed.  When  those  In  control  of  the 
work  discovered  the  crack  in  the  ground  and 
the  peril  to  Bnrgess,  who  was  In  the  ditch, 
it  was  their  duty  to  warn  him  of  the  danger 
and  take  some  precautions  for  his  safety. 
This  duty  was  recognized  by  the  subforeraan 
when  he  informeu  one  of  the  workmen  that 
he  would  look  out  for  their  safety.  The 
plaintiff  In  error  relies  upon  Walker  v.  Scott, 
67  Kan.  814,  64  Pac.  615,  as  authority  for 
reversal,  but  that  case  Is  easily  distinguish- 


able from  the  present  on&  There  the  servant 
was  fully  informed  as  to  the  danger  of  the 
employment  and  place  and  had  ezpreased  a 
Judgment  and  belief  that  a  cave-in  would  oc- 
cur. It  appears  that  he  had  as  great,  if 
not  greater,  opportunity  to  know  the  con- 
ditions as  the  boss  under  whom  he  was 
working.  Here  the  servant  knew  nothing 
of  the  crack  and  of  the  unusual  danger,  while 
the  foreman  did  know,  and  notwithstanding 
this  knowledge  directed  him  to  go  into  the 
ditch  and  proceed  with  the  work. 

Complaint  is  made  ot  a  part  of  the  second 
instruction  given  by  the  court  that  "the  bor^ 
den  is  on  the  defendant  to  prove  by  prepon- 
derance of  the  evidence  the  material  affirm- 
ative allegations  ot  its  answer,  which  are. 
in  substance,  that  If  plaintiff  was  injured 
his  negligence  contributed  thereto,  and  that 
bis  Injuries,  If  any,  were  the  result  of  the 
ordinary  dangers  incident  to  or  attendant 
upon  his  employment"  It  is  argued  that  this 
quotation  is  similar  to  an  Instruction  which 
was  condemned  In  Railway  Co.  v.  Merrill, 
61  Kan.  671,  60  Pac.  810.  That  instruction 
was  held  to  be  faulty  because  it  contained 
the  Implication  that  the  testimony  In  be- 
half  of  Merrill  showing  him  to  be  guilty  ot 
contributory  negligence  could  not  be  con- 
sidered, and  that  the  contributory  negligence 
of  the  plaintiff  could  only  be  established  by 
the  testimony  of  the  railroad  company.  The 
one  complained  of  here  contains  no  such  im- 
plication. It  relates  to  the  burden  of  proof, 
and,  when  the  whole  of  the  charge  is  taken 
together.  It  Is  made  clear  that  the  Jury  were 
Instructed  to  consider  any  and  all  evidence 
that  was  submitted  to  it  on  the  subject  of 
contributory  negligence.  There  are  objections 
to  other  Instructions,  but  they  are  not  ma- 
terial, and  we  find  nothing  substantial  in 
the  objections  made  to  the  admission  of  testi- 
mony. 

The  Judgment  will  therefore  be  affirmed. 
All  the  Justices  concurring. 
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PEOPLE  T.  LAMAR.    (Cr.   1,218.) 

(Supreme  Court  of  California.    Jan.  29,  1906.) 

1.  HomoiDB  —  Bticerck— Chabaoteb  of  Db- 

OBASED— Foundation. 

Where,  in  a  proaecution  for  homicide,  it 
was  proved  that  defendant  and  deceased  bad 
been  well  acquainted  with  each  other  for  several 
years,  that  they  lived  in  a  small  town  and  both 
frequented  tlie  same  places,  and  that  defendant, 
on  the  night  of  the  homicide,  knew  that  de- 
ceased had  been  drlnliing  freely,  a  sufBcient 
foundation  was  laid  for  the  introduction  of  evi- 
dence of  deceased's  reputation  for  qwrrelaome- 
ness  under  such  conditioina. 
Z    Witnesses— Cbobs-Examinatioii—Chab- 

ACTEB  OF  Deceased. 

Where,  in  a  prosecution  for  homicide,  a  wit- 
ness testified  on  cross-examination  by  defend- 

■  anl^  tJiat  deceased's  general  reputation  for 
peace  and  quiet  in  the  community  where  be 
lived  was  good,  defendant  was  not  thereby  con- 
cluded from  proving,  on  further  cross-examina- 
tion, if  possible,  that  sudt  reputation  vaa  not 

.  the  same  under  all  circurnstanoeg,  and  that  de- 
ceased was  violent  and  dangerous  when  intoxi- 
cated. 
8.  HoinciDi!  —  Self-Defense  —  Kvidence 

•    — Chabacteb  of  Deceased. 

Where,  in  a  prosecution  for  homicide,  there 
was  evidence  to  support  defendant's  claim  that 
he  acted  in  self-defense  and  the  circumstances 
of  the  fatal  encounter  were  equivocal,  defendant 
was  entitled  to  prove  deceased's  reputation  as  a 
quarrelsome  and  dangerous  man  when  intoxi- 
cated, as  he  was  on  the  occasion  of  his  death,  of 

.which  reputation  defendant  had  knowledge. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  §§  391-397.] 

4.  Cbiminal    Law— Evidence — Objections  — 

Foundation. 

An  objection  to  an  offer  of  evidence  in  a 
criminal  case,  because  no  proper  foundation  had 
been  laid,  without  pointing  out  wherein  the 
foundation  was  insufficient,  was  too  general. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  {  1636.] 

In  Bank.  Appeal  from  Superior  Court, 
Kern  County;  Paul  W.  Bennett,  Judge. 

Cbarlefl  H.  Lamar  was  convicted  of  man- 
Blaugbter,  and  be  appeals.    Berersed. 

Smltb  &  Allen,  for  appellant  IJ.  S.  Webb, 
Atty.  Gen.,  and  J.  C.  Daly,  Deputy  Atty. 
Gen.,  for  the  People. 

LORIGAN,  J.  The  justices  of  the  Dis- 
trict Court  of  Appeal  for  the  Second  Dis- 
trict, before  whom  this  appeal  was  origi- 
nally pending,  being  unable  to  agree  on  a 
judgment  therein,  the  matter  bas  been  trans- 
ferred to  tbis  court  for  disx)ositlon.  The 
defendant  was  prosecuted  for  murder,  con- 
victed of  manslaughter,  and  sentenced  to 
imprisonment  in  the  state  prison  for  a  term 
of  10  years.  Upon  the  trial  the  killing  by 
defendant  was  admitted,  and  lie  sought  to 
justify  It  on  the  ground  that  It  was  done  in 
necessary  self-defense.  Upon  this  appeal  de- 
fendant presents  several  grounds  for  a  re- 
versal, only  one  of  which,  we  think,  requires 
discussion,  and  In  order  tbat  this  point  may 

■  be  clearly  understood  it  will  be  necessary 
to  give  a  general  outline  of  the  evidence  to 
tbe  case  as  It  stood  when  it  Is  claimed  ilie 
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trial  court  committed  «Por  to  rejecting  testi- 
mony offered  on  behalf  of  defendant. 

Tbe  defendant  and  tbe  deceased,  Tom 
Delaney,  were  both  young  men  residing  at 
Mojave,  Kern  county.  Delaney  was  a  bar- 
keeper to  one  of  the  saloons  of  tbat  town, 
and  tbe  defendant  bad  occasionally  tended 
bar  to  tbe  same  locality,  though  not  so  em- 
ployed at  tbe  time  of  tbe  homicide.  They 
bad  been  acquatoted  with  eacb  other  for 
some  time,  and  met  frequently  about  tbe 
various  saloons  to  Mojave,  to  which  both 
were  In  tbe  habit  ol  resorting.  For  some 
two  months  prior  to  the  homicide  lU  feeling 
bad  existed  between  tbem,  sprtoglng  from  an 
altercation  to  tbe  saloon  where  defendant 
was  then  employed,  during  which  Delaney 
had  flred  a  shot  at  him,  for  which  defendant 
had  bad  bim  arrested  and  prosecuted.  The 
killing  of  Delaney  occurred  In  a  bouse  of 
111  fame  In  tbe  town  of  Mojave,  a  little  after 
3  o'clock  to  tbe  momtog  of  tbe  29tb  of 
January,  1904.  It  appears,  that  both  the 
defendant  and  deceased  were  familiar  with 
this  bouse  and  with  Its  inmates.  About 
2  o'clock  tbat  morning  defendant  and  Bose 
GIvens,  one  of  the  tomates  of  the  place,  bad 
retired  to  her  room  to  the  bouse  for  tbe  night 
Shortly  before  3  o'clock  Delaney,  with  several 
companions,  visited  tbe  bouse.  A  little 
while  after  his  arrival,  Delaney  left  tbe 
room  to  which  be  and  bis  companions  and 
tbe  mistress  of  the  bouse  were,  for  tbe  de- 
clared purpose  of  calling  some  of  tbe  women 
from  their  rooms  to  join  tbem  In  a  drink. 
As  to  what  subsequently  occurred,  the 
evidence  Is  In  radical  conflict  Two  of 
Delaney's  companions,  who  followed  him 
from  tbe  room,  test!  Bed  that  when  be  went 
out  Into  tbe  hallway  tbe  first  room  be  came 
to  was  tbat  occupied  by  defendant  and  Kose 
GIvens,  and  tbat  be  rapped  on  tbe  door,  call- 
ed her  by  name,  and  said  he  wanted  to  see 
her.  She  declined  to  open  the  door  or  see 
bIm,  saytog  she  would  see  him  in  tbe  morn- 
ing. He  insisted,  however,  on  seeing  her 
then — for  what  purpose  be  did  not  declare. 
After  some  parleying  she  at  last  consented 
to  open  the  door,  and  Immediately  some  one 
was  beard  to  approach  It  from  the  Inside 
and  apparently  endeavor  to  open  It.  At  that 
moment  Delaney,  who  bad  bis  band  on  tbe 
knob,  shook  the  door  and  It  opened.  As  It 
did,  shooting  commenced  from  the  Inside 
and  Delaney  fell  to  the  floor  Inside  the 
room,  just  as  tbe  GIrens  woman  rushed 
screaming  past  bIm  Into  tbe  ball.  These 
witnesses  testified  that  only  three  shots 
were  fired,  all  by  defendant  In  rapid  succes- 
sion; tbat  there  was  no  light  In  the  room 
occupied  by  defendant  and  the  woman,  but  a 
lantern  In  tbe  hallway  was  lighted;  tbat  by 
It  they  could  distinctly  see  Delaney  as  be 
stood  at  the  door  waiting  for  It  to  be  opened, 
and  that  he  had  no  weapon  In  bis  band;  that 
Immediately  after  the  shooting  defendant  hur- 
ried from  the  house,  pistol  In  hand,  attired 
only  to  his  pantaloons;  that  they  went  toto 
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the  room  wliere  Delaney  bad  fallen  and 
found  him  breathing,  but  apparently  un- 
conscious, and  he  soon  expired.  He  had  re- 
ceived three  wounds,  a  fatal  one  through  the 
heart  They  testified  that  no  weapon  was 
found  on  Delaney's  person  or  in  the  rooui 
where  he  had  fallen.  This  was  the  testi- 
mony on  the  part  of  the  prosecution  as  to 
the  immediate  circumstances  attending  the 
killing. 

The  testimony  on  the  part  of  the  defense, 
as  to  what  occurred  at  the  time  of  the  homi- 
cide, consisted  of  the  testimony  of  Rose  GlT- 
ens  and  the  defendant  The  woman  testified 
that  when  Delaney  came  to  the  door  and 
knodted  he  called  out  that  he  wanted  to  come 
In — that  he  wanted  to  see  her;  that  she  told 
him  he  could  not  do  so  as  she  had  company, 
but  that  she  would  see  him  in  the  morning; 
that  he  insisted  on  coming  in  and  seeing  her 
then,  and  upon  her  still  refusing  to  open  the 
door  or  see  him  he  declared  that  If  she  did 
not  he  would  klcic  the  door  in;  that  when  be 
declared  this  intention  she  answered  that 
she  would  come  out  into  the  ball  and  talk 
to  him,  and  got  out  of  bed  for  that  purpose; 
that  as  she  approached  the  door  and  bad  al- 
most reached  it  Delaney  kicked  it  open  with 
such  force  that  it  struck  her  In  the  head, 
staggering  her  back  into  the  room,  that 
when  she  recovered  herself  she  ran  out  of 
the  room  past  Delaney,  who  was  standing 
in  the  hallway  opposite  the  doorway  with 
two  others,  and  Into  the  street;  that  when 
she  reached  the  street,  some  40  feet  from 
the  building,  she  heard  the  shooting. 

The  testimony  of  the  defendant  as  to  what 
occurred  up  to  the  time  Eose  Givens  ran 
out  of  the  room,  coincided  with  her  testimony 
as  to  those  occurrences.  He  testified,  fur- 
ther, that  when  Delaney  came  to  the  door 
and  asked  that  it  be  opened,  he  recognized 
his  voice,  got  out  of  bed  and  put  on  his  pants, 
and  took  a  position  at  the  foot  of  the  bed, 
where  he  was  standing  with  his  pistol  in 
band  when  Delaney  kicked  open  the  door; 
that  after  Rose  Givens  rushed  out,  Delaney 
walked  into  the  room  towards  the  defend- 
ant saying,  "You  son  of  a  bitch,  what  are 
you  going  to  do  now?"  that  as  he  spoke,  De- 
laney drew  his  pistol,  and  each  fired  almost 
simultaneously;  that  as  they  fired  the  door 
swung  around  so  as  to  leave  them  in  the 
dark;  that  they  then-  grappled  with  each 
other,  and  during  the  struggle  two  or  three 
more  shots  were  fired,  one  by  Delaney;  that 
in  the  struggle  they  fell  to  the  floor,  and 
while  down  the  defendant  pressed  his  pistol 
against  Delaney's  body  and  fired  again; 
that  upon  this  shot  as  Delaney  Immediately 
ceased  struggling,  defendant  arose  from  the 
floor  and  left  the  house.  He  had  received 
no  injury  In  the  contest 

In  addition  to  this  evidence  on  both  sides 
as  to  the  circumstances  immediately  attend- 
ing the  killing  of  deceased,  there  was  evi" 
dence  in  the  case  of  other  facts;  that  defend- 
ant had  on  several  occasions,  even  on  the 


evening  of  the  homicide,  declared  his  inten- 
tion of  kUlInjr  Delaney;  and  there  was  evi- 
dence from  which  the  Jury  might  also  have 
found  that  Delaney  on  the  same  evening 
had  expressed  a  similar  Intention  toward  de- 
fendant. There  was  also  evidence  from 
which  the  jury  might  have  reasonably  in- 
ferred that  Delaney  knew,  or  had  strong 
reasons  to  believe,  that  the  defendant  and 
Rose  Givens  were  together  in  her  room  when 
he  approached  it  As  to  the  possession  by 
Delaney  of  a  pistol  when  he  came  to  the 
house,  there  was  evidence  showing  that 
he  had  one  at  11  o'clock  that  night  and 
nothing  to  show  that  he  had  laid  it  aside 
before  his  appearance  at  the  door  of  the  room 
where  he  lost  his  life,  and  there  was  evi- 
dence In  the  case  to  the  etFect  that  one  of  the 
men  who  had  accompanied  Delaney  to  the 
scene  of  the  tragedy,  and  who  testified  on  the 
trial,  had  stated,  upon  the  day  of  the  shoot- 
ing, that  when  he  entered  the  room  where 
the  killing  took  place,  Immediately  after  the 
defendant  left  he  found  Delaney's  pistol  on 
the  floor  of  the  room  and  had  secreted  it 
It  further  appeared  from  the  evidence  that 
Delaney  had  spent  the  night  from  8  o'clock  In 
the  evening  until  he  went  to  this  house  of  111 
fame,  at  about  3  o'clock  In  the  morning,  visit- 
ing various  saloons  In  different  parts  of  the 
town  of  Mojave  and  drinking  therein,  and 
that  defendant,  who  had  spent  the  earlier 
part  of  the  night  on  which  the  homicide  oc- 
curred In  a  saloon  and  dance  hall  in  company 
with  Rose  Givens  and  others  of  her  class, 
into  which  saloon  Delaney  came  during  the 
night  knew  that  be  was  drinking.  As  in- 
dicating the  extent  to  which  Delaney  was 
drinking,  one  of  his  companions,  who  was 
with  him  all  that  night  up  to  the  time  of 
his  death,  testified:  "We  did  not  visit  any 
place  except  saloons  that  evening  or  night 
We  both  had  money  and  treated  quite  often. 
We  spent  the  entire  evening  going  about 
from  saloon  to  saloon,  having  frequent  drinks 
and  a  general  good  time.  It  was  rather  a 
convivial  evening."  It  was  also  shown  that 
on  the  night  of  the  homicide,  and  some  three 
hours  prior  to  it  defendant  was  several 
times  warned  against  remaining  In  the  pres- 
ence of,  or  meeting,  Delaney,  as  he  was 
drinking;  that,  If  he  did,  trouble  would  pro- 
bably ensue,  a  warning  which  defendant 
heeded  by  Immediately  leaving  the  saloon  and 
dance  ball  where  Delaney  was  drinking,  and 
repairing  with  Rose  Givens  to  her  room. 
The  foregoing  constitutes  all  the  evidence 
adduced  at  the  time  (and  was  practically  all 
the  evidence  in  the  case)  when  the  defendant 
sought  to  Introduce  the  testimony  which  the 
court  struck  out  or  refused  to  admit  and  the 
rulings  concerning  which  present  the  principle 
assignments  of  error  that  we  shall  now  con- 
sider. That  testimony  was  with  reference 
to  the  general  reputation  of  the  deceased  in 
Mojave  for  peace  and  quiet.  One  J.  H. 
Underbill,  having  qualified  himself  to  speak 
on  the  subject  on  inquiry  as  to  the  reputa- 


Digitized  by  VjOOQ IC 


Cal.) 


PEOPLE  T.  LAMAB. 


995 


tlon  of  tte  fleceased  for  those  traits,  stated 
that  It  was  good.  He  Tvas  then  asked  If 
this  was  true  of  deceased  under  all  circum- 
stances, and  replied  that  It  was  not.  He  was 
asked  to  explain  what  he  meant  by  that 
answer,  but  under  objection  of  the  prosecu- 
tion, sustained  by  the  court,  he  was  not  per- 
mitted to  do  so,  and  the  answer  of  the  wit- 
ness that  under  all  circumstances  bis  reputa- 
tion for  these  traits  was  not  good,  was,  on 
motion,  and  on  the  ground  that  the  answer 
was  irrelevant,  Immaterial,  and  Incompetent, 
stricken  out;  the  defendant  excepting  to  the 
ruling.  In  granting  the  motion  the  reason 
assigned  by  the  court  for  granting  It  is  con- 
tained In  its  declaration  made  at  the  time. 
The  court  said:  "I  do  not  think  yon  bad  a 
right  to  an  answer  to  the  question  at  all 
after  be  answered  that  his  reputation  was 
good.  I  think  you  should  stop  right  there. 
The  motion  Is  granted.  Let  it  be  stricken 
out"  Upon  further  discussion  between  the 
court  and  counsel  for  defendant,  the  court 
held  that  the  answer  of  the  witness  that 
the  reputation  of  deceased  for  peace  and 
quiet  In  Mojave  was  good  utterly  precluded 
defendant  from  asking  the  witness  any  fur- 
ther questions  in  the  line  that  he  was  pursu- 
ing on  the  subject  of  that  reputation.  Not- 
withstanding the  view  expressed  by  the  court, 
counsel  for  defendant  further  asked  the  wit- 
ness (indicating  by  the  inquiry  the  circumstan- 
ces under  which  be  was  endeavoring  to  show 
that  the  reputation  of  deceased  for  peace  and 
quiet  was  not  good)  whether  he  knew  the 
reputation  of  deceased  in  the  town  of  Mojave 
for  peace  and  quiet  when  be  was  drunk;  but 
on  objection  of  the  prosecution  that  no  pro- 
per foundation  had  been  laid  for  this  inquiry, 
and  on  the  further  ground  that  the  question 
was  irrelevant,  immaterial,  and  Incompetent, 
the  objection  was  sustained.  The  error  com- 
plained of  is  predicated  on  these  rulings. 
While  it  is  insisted  by  respondent  that  the 
defendant,  under  the  circumstances  of  the 
case,  had  no  right  at  ail  to  prove  the  reputa- 
tion of  deceased  for  peace  and  quiet,  it  is 
further  contended  that,  if  he  had,  no  proper 
foundation  was  laid  to  warrant  its  introduc- 
tion, and  that  the  ruling  of  the  court  should 
be  sustained  here  on  that  ground.  It  Is  quite 
clear,  however,  that  the  ruling  of  the  court 
striking  out  the  answer  of  the  witness  rela- 
tive to  the  circumstances  under  which  the 
reputation  of  deceased  for  the  traits  Involved 
was  not  good,  was  based  on  no  such  ground, 
as  none  such  was  urged  by  the  people.  It 
was  stricken  out  solely  upon  the  ground  that 
the  court  was  of  the  opinion  that  the  general 
answer  of  the  witness  that  the  reputation  of 
deceased  was  good  absolutely  precluded  de- 
fendant from  further  particular  inquiry  upon 
the  subject.  It  is  quite  evident  too,  that  the 
subsequent  ruling  was  prompted  by  this  view 
of  the  court  as  to  the  law.  Waiving  for  a 
moment  consideration  of  the  question  whether 
the  evidence  sought  to  be  introduced  was  at 
all  material  or  competent  In  the  case,  and 


assuming  that  It  would  be  our  duty  to  sustain 
the  general  ruling  of  the  court  rejecting  the 
same.  If  the  particular  objection  that  no  pro- 
per foundation  for  Its  admission  was  well 
taken,  even  though  the  ruling  of  the  court 
was  evidently  not  based  on  that  ground,  we 
are,  nevertheless,  satlsfled  from  the  evidence 
that,  if  the  ruling  could  be  considered  as 
predicated  upon  that  objection,  It  cannot  be 
sustained.  It  will  be  observed  that  the  ob- 
jection does  not  specify  any  particular  foun- 
dation which  defendant  failed  to  lay;  but  it  Is 
now  argued,  dealing  more  directly  with  the 
last  question  asked  the  witness  and  sustained, 
that  It  was  essential,  before  the  defendant 
could  be  allowed  to  show  what  the  reputation 
of  deceased  for  peace  and  quiet  was  when 
he  was  drunk,  that  there  should  be  evidence 
before  the  Jury  that  the  deceased  was  In 
fact  drunk  on  the  night  of  the  homicide,  that 
defendant  knew  It,  and  knew,  further,  what 
the  reputation  of  deceased  for  those  traits 
was  when  in  that  condition.  Bat  this  par- 
ticular objection,  we  think,  has  no  force  as, 
in  our  opinion,  there  was  sufficient  evidence 
before  the  jmry  not  only  tending  to  prove 
that  defendant  Imew  the  reputation  of  deceas- 
ed, but  further  tending  to  prove  the  other 
facts  which.  It  Is  claimed  by  req)ondent, 
should  have  been  proven  in  order  to  estab- 
lish a  proper  foundation  upon  which  to  per- 
mit evidence  to  be  introduced  of  the  reputa- 
tion of  deceased  (or  the  traits  involved.  The 
obvious  purpose  of  the  testimony  which  de- 
fendant was  endeavoring  to  elicit  at  this 
stage  of  the  case  was  to  prove  that  the  de- 
ceased had  the  reputation  of  being  a  quarrel- 
some, violent,  and  dangerous  man  when  in- 
toxicated. 

From  the  uncontradicted  evidence  in  the 
case  that  deceased  had  spent  at  least  seven 
hours  of  the  night  immediately  preceding  his 
death  in  visiting  the  various  saloons  in 
Mojave  and  frequently  drinking  therein,  the 
jury  had  a  right  to  Infer,  as  a  matter  of  com- 
mon knowledge,  that  the  deceased  was  in- 
toxicated to  such  an  extent  as  to  have  lost  the 
normal  control  of  his  physical  and  mental 
faculties,  and  if,  when  Intoxicated  he  was. 
as  defendant  was  endeavoring  to  prove,  a 
violent,  quarrelsome,  and  dangerous  man, 
that  be  was,  when  be  entered  the  house  of 
ill  fame  referred  to,  In  such  condition  from 
liquor  that  these  traits  predominated  bim. 
As  to  defendant's  knowledge  that  deceased 
was  intoxicated,  and  that  when  in  that  con- 
dition he  was  a  dangerous  man,  the  evidence 
of  the  defendant  himself,  and  the  warnings 
given  him  of  the  danger  of  meeting  Delaney 
that  night  because  he  was  drinking,  tend  to 
support  both  facts.  As  to  the  knowledge  of 
defendant  of  the  reputation  of  deceased,  it  is 
further  to  be  observed  that  the  evidence  tends 
to  show  defendant  was  well  acquainted  with 
deceased,  had  lived  in  the  little  town  of 
Mojave  several  years,  was  familiar  with  the 
places — the  saloons — which  they  both  fre- 
quented, and  generally  with  the  persons  who 
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owned  or  resorted  to  them.  It  would  be  In 
such  places,  and  among  such  i)eople,  that  the 
reputation  of  the  deceased  would  be  best 
known,  and  if  the  deceased  had  the  general 
reputation  which  defendant  sought  to  prove^ 
It  would  naturally  be  matter  of  public  noto- 
riety there.  And,  under  the  circumstances. 
It  must  be  presumed  that  defendant  had 
knowledge  of  It  Trabune  v.  Comm.  (Ey.) 
17  a  W.  186;  Harrison  v.  Comm.,  79  Va. 
380,  53  Am.  Rep.  634;  Reynolds  v.  People, 
17  Abb.  Prac.  (N.  T.)  417;  Horlgan  &  Thomp- 
(on.  Cases  of  Self-Defense,  p.  696.  From 
these  considerations  we  are  satisfied  that 
when  the  excluded  testimony  was  oftered 
liiere  was  sufficient  evidence  tending  to  es- 
tablish a  foundation  for  its  admission.  And, 
if  It  were  admissible,  It  was  certainly  no 
ground  for  striking  out  the  first  answer  and 
sustaining  an  objection  to  the  second,  that 
the  witness  had  preliminarily  stated,  that  the 
general  reputation  for  peace  and  quiet  of 
the  deceased  was  good.  The  defendant  was 
not  concluded  by  that  answer  from  showing, 
if  he  could,  that  this  favorable  reputation 
^as  not  the  same  under  all  circumstances  and 
conditions.  A  man  may  possess  different 
characters,  or  different  reputations,  adapted 
to  different  localities,  or  different  conditions 
of  mind,  and  as  applied  to  the  inquiry  at 
band,  the  deceased  may  have  had  one  reputa- 
tion for  peace  and  quiet  when  sober,  and 
quite  another  for  these  same  traits  when 
drunk.  The  existence  of  these  different  repu- 
tations under  different  conditions  of  mind 
was  what  the  defendant  sought  to  show — 
the  reputation  of  deceased  for  violence  when 
Intoxicated,  as  contradistinguished  from  his 
reputation  for  peace  when  sober — and  the 
reason  assigned  by  the  court  afforded  no 
warrant  of  Itself  for  rejecting  It 

Neither  can  we  accord  with  the  further 
contention  of  respondent  that  upon  no  princi- 
ple of  law  was  the  evidence  admissible.  On 
the  contrary,  under  the  circumstances  of  the 
case  as  presented  to  the  Jury,  we  think  that 
the  offer  to  show  that  the  general  reputation 
of  deceased  was  that  of  a  quarrelsome,  vio- 
lent dangerous  man  when  intoxicated  was 
both  proper  and  pertinent  We  say,  under 
the  circumstances  of  the  case,  because  it  Is 
undoubtedly  true  that,  as  an  abstract  proposi- 
tion, the  good  or  bad  character  of  the  de- 
ceased cannot  be  taken  into  consideration  as 
an  element  infiuencing  the  Jury  in  deter- 
mining the  guilt  of  a  defendant.  All  men,  in- 
dependent of  their  character  or  reputation, 
are  under  the  equal  protection  of  the  law, 
and  it  In  no  degree  excuses  or  palliates  the 
taking  of  human  life  that  the  person  slain 
was  of  bad  character  or  reputation;  the  of- 
fense is  as  great  whether  the  life  maliciously 
taken  be  that  of  a  man  of  bad  or  of  good 
character.  But,  while  the  general  rule  is 
that  evidence  of  the  bad  reputation  of  de- 
ceased for.  peace  and  quiet  cannot  be  given 
in  evidence,  still  this  rule  has  its  exceptions 
applicable  to  cases  where  the  facts  and  cir- 


cumstances surrounding  them  are  peculiar. 
Such  an  exception  applies  in  cases  of  homi- 
cide where  the  plea  of  self-defense  is  inter- 
posed, and  the  evidence  before  the  Jury 
leaves  It  in  doubt  whether  the  deceased  was 
the  aggressor,  or  where  the  circumstances  at- 
tending the  homicide  render  it  doubtful  or 
equivocal  whether  the  defendant  was  Justi- 
fied in  believing  himself  In  imminent  danger 
at  the  hands  of  deceased.  The  conflicting  evi- 
dence In  the  case  at  bar  brought  the  case 
within  the  exception  stated,  as  presenting  a 
situation  where  the  sufficiency  of  the  plea  of 
self-defense,  made  by  the  defendant  In  the 
essential  elements  necessary  to  constitnte  It 
was  enveloped  in  doubt 

It  was  early  laid  down  as  the  rule  in  this 
state,  that  under  such  .circumstances,  evi- 
dence of  the  reputation  of  the  deceased  for 
violence  is  admissible.  In  People  v.  Murray, 
10  Cal.  310,  this  court  says:  "The  other  point 
is,  the  exclusion  of  evidence  of  the  character 
of  the  deceased  for  turbulence,  recklessness, 
and  vlolencie.  .The  rule  is  well  settled  that 
the  reputation  of  the  deceased  cannot  be  given 
in  evidence,  unless,  at  the  least  the  circum- 
stances of  the  case  raise  a  doubt  In  regard  to 
the  question  whether  the  prisoner  acted  in 
self-defense.  It  Is  no  excuse  for  a  murder 
that  the  person  murdered  was  a  bad  man; 
but  it  has  been  held  that  the  reputation  of 
the  deceased  may  sometimes  be  given  in 
proof  to  show  that  the  defendant  was  Justi- 
fied in  believing  himself  In  danger,  when  the 
circumstances  of  the  contest  are  equivocal." 
The  case  of  People  v.  Anderson,  39  CaL  704, 
also  confirms  this  doctrine.  These  cases  lay 
down  the  broad  rule  that  In  all  cases  of  homi- 
cide, where  the  other  evidence  introduced 
raises  a  doubt  whether  defendant  acted  In 
self-defense,  evidence  of  the  reputation  of 
the  deceased  is  admissible,  and  this  rule  ap- 
plies as  to  every  essential  Issue  in  the  cose 
upon  which  that  plea  is  founded.  It  is  al- 
ways a  vital  issue  before  the  Jury,  when  such 
a  plea  is  interposed,  as  to  who  was  the  ag- 
gressor in  the  contest  In  the  case  at  bar 
this  issue,  under  the  evidence,  was  Involved 
in  doubt  and  any  fact  which  would,  under 
such  circumstances,  serve  to  Illustrate  who 
was  the  assailant  in  the  encounter,  where  the 
death  of  one  of  the  parties  ensued,  would  be 
admissible.  In  such  equivocal  condition  of 
the  evidence  the  reputation  of  the  deceased 
as  a  violent  turbulent  dangerous  man  would 
be  a  legitimate  subject  of  inquiry,  illustrat- 
ing the  animus  with  which  tie  encoimtered 
the  defendant  It  would  be  a  circumstance 
immediately  connected  with  the  quarrel  tend- 
ing to  illustrate  the  true  intent  or  motive 
which  characterized  the  conduct  of  deceased 
therein,  to  be  taken  Into  consideration  by  the 
Jury,  In  connection  with  the  other  facta  and 
circumstances  In  the  case,  in  determining 
who  was  the  aggressor  In  the  fatal  contest 

It  Is  the  rule  in  this  state  that  threats  of 
hostile  Intention  made  by  a  deceased,  wheth- 
er communicated  or  uncommunicated.  are 
'  ■  Digitized  by  VjOOQIC 
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admissible  evidence  for  the  said  purpose 
wlieii  tbe  eTidence  is  equivocal.  People  t. 
Scogglns,  37  Cal.  686;  People  v.  Travis,  56 
Cal.  251;  People  v.  Tamkln,  62  Cal.  468; 
People  V.  Thomson,  92  Cal.  506,  28  Pac.  589. 
Tbe  philosophy  which  supports  this  rule  as 
to  the  admissibility  of  evidence  of  such 
threats,  where  it  is  otherwise  in  doubt  from 
the  evidence  who  was  the  assailant,  is  that 
It  is  more  probable  that  one  who  has  made 
threats  of  hostile  intention  towards  another 
would,  when  opportunity  permits,  attempt 
.to  carry  such  threats  into  execution  and 
become  the  assailant,  than  would  one  who 
has  made  no  such  threats,  or  declared  no 
-Buch  intention.  So,  too,  with  reference  to 
.the  admicsBiblllty  of  evidence  of  the  r^uta- 
'tlon  of  deceased  as  being  a  Violent,  turbu- 
lent, dangerous  man,  such  proof,  when  the 
evidence  as  to  who  was'  the  assailant  is  in 
doubt  for  a  similar  philosophic  reason  should 
-be  permitted ;  it  being  more  probable  that 
one  bearing  such  a  reputation  would  precipi- 
tate a  deadly  contest  than  would  one  having 
no  such  reputation.  Hence  we  think  the  rule 
■a&odld  be  that  whenever  the  circumstances 
Of  a  case  permit  of  the  admission  of  evidence 
of  threats  mad6  hy  the  deceased  against  tlie 
defendant,  either,  comihunlcated  or  nncom- 
municated,  evidence  of  the  reputation  of  the 
deceasM  as  being  a'  violent,  quarrelsome, 
dangerous  man,  either  known  or  unknown  to 
the  defendant,  is  equally  admissible,  the  con- 
sideration of  the  jury  to  be  limited  by  proper 
instructions  of  the  court,  where  the  reputa- 
tion is  unknown  to  defendant,  to  the  same 
extent  that  the  law  limits  the  consideration 
by  them  of  uncommunlcated  threats — to  the 
question  solely  as  to  who  was' the  assailant 
In  the  fatal  encounter.  Tlie  rule  as  to  such 
limitation  when  applied  to  uncommunlcated 
threats  is  declared  in  People  v.  Scogglns,  37 
Cal.  686. 

Our  consideration  has  thus  far  been  ad- 
dressed to  the  admissibility  of  the  offered 
testimony  as  l)earlug  upon  tbe  question  of 
who  was  the  aggressor  In  the  contest,  and 
which  the  evidence  left  In  doubt  The-  evi- 
dence was,  however,  not  only  equivocal  on 
this  point,  but  as  to  all  the  other  circum- 
stances immediately  attending  the  fatal  en- 
counter. In  such  state  of  the  evidence  there 
can  be  no  doubt,  under  the  authorities  here- 
tofore cited  (People  v.  Murray,  supra ;  People 
T.  Anderson,  supra;  and  People  v.  Tamkln, 
supra),  that  evidence  of  the  reputation  of  de- 
ceased, known  to  defendant  at  the  time  of 
tbe  contest,  was  admissible  as  bearing  on  the 
question  whether  defendant  was  justified  In 
believing  himself  in  imminent  danger  from 
deceased ;  whether  his  knowledge  of  the  repu- 
tation of  deceased,  taken  Into  consideration 
with  all  the  other  circumstances  in  the  case, 
was  sufficient  to  excite  the  fears  of  defend- 
ant, as  a  reasonable  man,  that  deceased  in- 
tended to  inflict  great  bodily  harm  upon  him, 
or  to  slay  him.  The  general  rule  on  this 
point  Is  already  clearly  stated  in 'the  fore- 


going authorities,  and  any  extended  discus- 
sion of  it  is  unnecessary.  The  purpose  of  al- 
lowing such  evidence  when  the  plea  is  self- 
defense  is  to  put  the  jury  in  possession,  as 
nearly  as  possible,  of  all  the  facts  attending 
the  homicide,  and  upon  a  knowledge  or  ob- 
servation of  which  the  defendant  acted.  It 
is  familiar  law  that  where  a  defendant 
claims  to  have  acted  In  self-defense,  a  danger 
which  is  apparently  Imminent,  and  which 
a  reasonable  man,  situated  as  the  defendant 
was,  knowing  what  he  knew  and  seeing  what 
he  saw,  would  deem  bo»  is  to  be  considered, 
for  the  purposes  of  supporting  such  plea,  as 
actually  and  really  Imminent  In  this  view 
"of  the  law  It  Is  quite  evident  that,  where 
.a  defendant  has  knowledge  of  the  reputation 
of  bis  adversary  as  a  violent  and  dangerous 
'man,  the  apparent  peril  in  which  he  is  placed 
.mu9t  necessarily  appear  to  him  more  Immi- 
nent than  if  be  possessed  no  such  knowledge. 
Hence,  when  there  is  evidence  in  a  case 
.tending  to  support  the  claim  of  a  defendant 
that  he  acted  upon  an  honest  apprehension  of 
imminent  peril  from  some  overt  act  on  the 
part  of  the  deceased,  and  the  circumstances 
of  the  fatal  contest  are  equivocal,  the  repu- 
tation of.  the  deceased  as  a  Tiolent  and  dan- 
gerous man  is  proper  and  competent  evidence 
to  present  to  the  jury  for  consideration  in 
determining  whether  defendant  acted  upon  a 
reasonable  apprehension  that  he  was  in  im- 
ji^lnent  peril.  It  Is  obvious  that  under  such 
circumstances,  as  the  known  reputation  of 
the.  deceased  for  the  traits  involved  would 
necessarily  operate  upon  the  mind  of  the 
defendant,  such  reputation  is  a  matter  of 
proper  and  legitimate  consideration  for  the 
jury.  In  the  case  at  bar  we  are  satisfied  that 
in  the  doubtful  state  of  the  evidence  as  it 
stood  when  the  testimony  to  prove  the  repu- 
tation of  the  deceased  as  a  violent,  quarrel- 
some, and  dangerous  man  when  intoxicated 
was  offered,  the  testimony,  for  the  reasons 
we  have  Indicated,  should  have  been  permit- 
ted to  go  before  the  jury. 

Some  other  points  are  made  for  a  reversal. 
It  is  claimed  that  no  sufficient  preliminary 
proof  was  made  to  warrant  the  admission  in 
evidence  of  the  deposition  of  a  witness  taken 
at  the  preliminary  examination  in  the  jus- 
tice's court,  and  who  was  absent  from  the 
state  at  the  time  of  the  trial.  The  objection 
of  defendant  was  that  no  proper  foundation 
was  laid.  This  objection  was  too  general. 
It  should  have  pointed  out  wherein  there  was 
a  failure  to  lay  a  proper  foundation.  There 
are  several  matters  necessary  to  be  proven 
to  warrant  the  admission  in  evidence  of  a 
deposition  taken  at  a  preliminary  examina- 
tion, and  counsel  should  have  specified  tbe 
particular  deficiency  in  the  proof  which  he 
claimed  existed.  As  the  particular  proof, 
which  for  the  first  time  it  is  urged  here  that 
the  prosecution  should  have  made^  can  be 
readily  supplied  on  a  new  trial,  It  is  nnnec- 
essary  to  pursue  the^m^tt^^f,jrtH^Qgy^ 
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of  the  otber  points  urged  by  defendant  have 
any  merit 

The  order  denying  tbe  motion  of  defend- 
ant for  a  new  trial  and  the  Judgment  are 
reTerscd,  and  tbe  cause  remanded  for  a  new 
trial. 

We  concur :  BEATTY,  C.  J. ;  HENSHAW, 
J.;  SHAW,  J.;  ANGELLOTTI,  J,;  McFAKr 
LAND,  J. 


148  Cal.  US 

WEBB  et  al.  t.  CARLON  et  al.  (Sac  1,208.) 

(Supreme  Court  of  California.    Jan.  27,  1906.) 

Mines  and  MiNXKAXS—CiJiiMa— Location  — 

Notice— Datb. 

Wtiere  the  location  of  a  mining  claim  in 
controversy  by  defendant's  grantor  was  in  fact 
made  before  plaintiffs  entry  on  the  land,  the 
location  notice  being  there  visible  and  the 
boundaries  of  the  claim  properly  marked,  de- 
fendants were  not  bound  by  an  erroneous  date 
in  the  location  notice ;  Rev.  St  U.  S.  {  2324  [U. 
S.  Comp.  St  1901,  p.  1426],  providing  that  all 
records  of  mining  claims  shall  contain  the  name 
or  names  of  the  locators,  the  date  of  the  loca- 
tion, etc.,  and  tbe  date  recited  in  the  location 
being  only  prima  facie  evidence  of  the  actual 
date  of  the  location. 

[Ed.  Note. — For  cases  in  point  see  toL  34* 
Onit  IMg.  Mines  and  MineraJa,  I  37.] 

Department  2.  Appeal  from  Superior 
Court  Tuolnmne  County;  Q.  W.  Nlcol,  Judge. 

Action  by  T.  W.  Webb  and  another  against 
Sylvester  Carhm,  as  administrator,  and  oth- 
ers. From  a  Judgment  In  favor  of  defend- 
ants,  plaintiffs   appeal.    Affirmed. 

P.  W.  Street  for  appellants.  J.  B.  Curtin 
and  J.  F.  Rooney,  for  respondents. 

HENSHAW,  J.  Plaintiffs'  action  was  to 
qnlet  their  title  to  a  piece  of  mining  ground 
to  which  defendants  claim  tbe  possessory 
right  by  prior  location  of  one  Cleveland.  The 
court  found  that  Cleveland,  In  1899,  being 
duly  qualified  to  locate  and  bold  mineral 
lands,  made  a  discovery  of  a  lode  of  quartz 
carrying  gold  In  sufllcient  quantities  to  Justi- 
fy exploration,  and  duly  located  his  claim, 
and  then,  in  accordance  and  in  conformity 
with  tbe  mining  rules  and  reg^ulations  of 
Tuolumne  county  regarding  recordation, 
placed  the  fee  for  such  recordation  ($5  In 
gold  coin)  with  a  copy  of  his  notice,  in  an 
envelope,  addressed  to  mining  recorder  of 
Tuolumne  mining  district  in  Sonora,  Tuol- 
umne county,  Cal.,  with  postage  prepaid 
thereon,  and  deposited  the  envelope  in  the 
United  States  post  office  at  Groveland.  This 
letter  never  reached  the  mining  recorder,  and 
consequently  no  recordation  was  made  of  his 
claim.  Cleveland  did  not  discover  this  fact 
until  shortly  l>efore  the  20th  day  of  October, 
1900.  He  then  went  upon  the  claim,  relocated 
it  in  all  respects  as  required  by  the  laws  of 
the  United  States  and  the  mining  rules  and 
regulations  of  Tuolumne  county,  and  caused 
recordation  to  be  made,  as  the  rules  required, 
within  30  days  thereafter.  The  only  irregu- 
larity In  these  proceedings  la,  as  tbe  court 


finds,  that  while  tbe  location  was  actaally 
made  upon  October  20th,  the  notice  of  tlie 
location  was  dated  October  23d.  The  court 
upon  this  says  that  Cleveland  dated  the  no- 
tice of  location  as  of  October  23d,  for  the  rea- 
son that  one  Conwell,  whose  name  is  signed 
to  the  notice  of  location  as  a  witness  thereof, 
had  previously  promised  and  agreed  with 
Cleveland  to  be  on  the  land  on  October  23d 
and  witness  the  location.  -  Plaintiffs  Webb 
and  Cnrley  entered  upon  tbe  land  and  made 
their  location  upon  October  22d,  and  their 
location  likewise  complied  with  the  statutes 
of  the  United  States  and  the  local  mining 
regulations.  The  court  upon  these  facta, 
found  that  the  Cleveland  location  of  October 
20th,  being  prior  In  time,  was  better  In  right. 
and  rendered  Judgment  accordingly.  The 
single  question  presented  upon  this  appeal  is 
whether,  as  apppellant  contends,  Cleveland 
Is  bound  by  the  date  which  he  gave  In  his 
notice  and  is  estopped  from  denying  that 
October  23d  was  the  true  date  of  his  reloca- 
tion. If  he  is,  then  plaintiffs'  location  of 
October  22d  takes  precedmce. 

Section  2324  of  tbe  Revised  Statutes  of  1h» 
United  States  [U.  S.  Gompw  St  1901,  p.  1426] 
provides  that  all  records  of  mining  dalma 
hereafter  made  shall  contain  the  name  or 
names  of  the  locators,  tbe  date  of  the  loca- 
tion, etc.  It  Is  upon  this  language  that  tbe 
appellant  insists  that  the  date  of  location 
as  fixed  by  the  locator  upon  his  notice  must 
absolutely  govern  and  controL  Such  a  rule, 
however,  would  deprive  an  Innocent  party  of 
any  relief  for  fraud.  Ignorance,  or  mistake. 
Tbe  truth  is  that  these  rights  are  defined  by 
the  fact  of  location,  of  which  the  wrlttoi  date 
of  the  notice,  at  the  most,  Is  but  evidence. 
The  error  In  the  notice  of  location,  however 
caused,  must  give  way  to  the  proved  fact 
The  Land  Department  of  the  United  States 
has  always  been  liberal  in  its  rulings  in  these 
matters,  and  properly  so,  since  it  is  not  to  be 
supposed  that  pioneers  and  settlers  upon  the 
government  lands,  and  mineral  prospectors 
following  their  vocation  in  mountain  wilds, 
are  men  either  versed  in  the  intricacies  of  tbe 
law  or  with  experience  and  knowledge  suf- 
ficient to  warrant  their  being  charged  with 
a  rigid  end  technical  compliance  with  all  its 
requirements.  Indeed,  they  may  often  have 
lost  track  of  the  date,  and,  as  is  said  by  Com- 
missioner McFarland  (1  Land  Dec.  Dep.  Int 
453):  "The  date  of  settiement  is  not  only 
a  question  of  fact  but  one  of  mixed  law  and 
fact  Many  settlers,  through  Ignorance  of 
what  constitutes  valid  settlement  allege  a 
date  anterior  or  subsequent  to  the  actual 
date,  such  allegation  being  on  their  part  to 
a  large  extent  a  conclusion  of  law,  and  the 
uniform  practice  of  this  ofllce  has  been  in 
contested  and  ex  parte  cases,  to  find  tbe  date 
of  settiement  from  the  evidence  in  the  case, 
and  that  date  so  found  must  control  the  ad- 
judication of  their  right  without  regard  to  the 
alleged  date."  In  Zinkand  v.  Brovni,  3  Land 
Dec.  Dep.  Int  3S0,  the  Secretary  of  tiie  In- 
Digitized  by  Vj  OUv  Ic 
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terlor  lays  down  the  same  rule.  In  Campbell 
T.  Rankin,  90  U.  S.  264,  25  L.  Ed.  435,  the 
Supreme  Court,  speaking  of  tbe  rules  and 
customs  of  a  mining  community,  says:  "Such 
rules  and  customs  no  more  determine  who 
was  the  first  locator  or  where  he  located, 
than  any  other  competent  evidence  of  that 
fact."  The  location  of  Cleveland  having  been 
made  before  plaintiffs  entered  upon  the  land, 
and  the  notice  being  there  visible  and  the 
boundaries  marked,  they  could  not  have  been 
misled  by  the  erroneous  date.  They  must 
have  known  that  a  location  had  been  made 
prior  to  their  own  attempted  one*  and  they 
certainly  cannot  be  heard  to  say  that  they 
were,  in  any  way,  injured  by  Cleveland's 
error. 

The  Judgment  appealed  from  Is  therefore 
affirmed. 


We    concur: 
CAN.  J. 


McFABLAMD,    J.;    LORI- 
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SCHOONOVEB   v.   BIRNBAUM. 

(U  A.  1,42&) 

(Supreme  Court  of  California.    Jan.  26,  1906.) 

1.  CouBTS— Rules  or  Decision— Stake  De- 
cisis. 

Decisions  of  the  Supreme  Court  construing 
the  homestead  statutes,  which  have  stood  un- 
questioned and  without  legislative  change  for 
10  years,  and  on  the  faith  of  which  investments 
and  contracts  have  presumably  been  made,  will 
be  sustained  under  the  rule  of  stare  decisis. 

2.  Homestead  —  Land  Subject  to  Cladi  — 
Co-Tenanct. 

A  homestead  may  not  be  selected  or  created 
on  land  to  which  the  claimant  has  no  title  other- 
wise than  as  tenant  in  common  or  joint  tenant. 

3.  Pleading — Conci-usions  ok  Law. 

An  allegation  of  a  complaint  that  at  the 
time  of  his  qualification  as  trustee  in  bank- 
ruptcy of  the  estate  of  defendant  plaintiff  suc- 
ceeded to  and  became  the  owner  of  a  half  inter- 
est in  land  previouslv  owned  by  defendant,  and 
has  ever  since  been,  and  is  now,  the  owner 
thereof,  is  a  mere  conclusion  of  law. 

4.  Same— Answeb— Denial   ot   Legal   Con- 
clusion. 

A  denial  In  the  answer  of  a  conclusion  of 
law  stated  in  the  complaint  raises  no  issue  of 
fact. 

5.  Same  — Motions  — Judgment  on   Plead- 
ings. 

\\Tiere  the  pleadings  raised  no  material 
issue  of  fact,  a  motion  for  judgment  on  the 
pleadings  is  properly  granted. 

In  Bank.  Appeal  from  Superior  Court, 
Santa  Barbara  County;  W.  S.  Day,  Judge. 

Action  by  Ralph  W.  Schoonover,  trustee 
of  the  estate  of  Mary  E.  Blmbaum,  bank- 
rupt, against  Mary  E.  Blmbaum.  From  a 
Judgment  in  favor  of  plaintiff,  defendant 
appeals.    AfiBrmed. 

B.  F.  Thomas,  for  appellant  Richards 
&  Carrier,  for  respondent 

SHAW,  J.  The  defendant  was  the  owner  of 
an  undivided  one-half  Interest  in  a  lot  in 
Santa  Barbnrn.  which  in  the  year  1897  she 
selected  as  a  homestead  by  declaration  to 


that  effect  duly  executed  and  recorded.  Sub- 
sequently she  was  adjudged  a  bankrupt  un- 
der the  provisions  of  the  bankruptcy  law  of 
the  United  States,  and  the  plaintiff  was  duly 
appointed  as  trustee  in  bankruptcy  of  her 
estate.  Tbe  suit  was  instituted  by  the  plain- 
tiff to  declare  tbe  so-called  homestead  In- 
valid, and  is  based  solely  upon  the  ground 
that  under  the  laws  of  this  state  a  valid 
homestead  cannot  be  selected  or  created  upon 
land  to  which  the  claimant  has  no  title  other 
than  as  a  tenant  in  common  or  Joint  tenant 
The  court  gave  Judgment  In  favor  of  tbe 
plaintiff,  and  the  defendant  appeals. 

In  two  decisions.  In  re  Carrlger,  107  Cal. 
618,  40  Pac  1032,  and  Rosenthal  v.  Merced 
Bank,  110  Cal.  198,  42  Pac.  640,  this  court  In 
department  held  that  lands  held  by  tenancy 
in  common  or  Joint  tenancy  could  not  be  se- 
lected or  claimed  as  a  homestead  by  the  own- 
er, or  by  his  or  her  spouse,  in  his  lifetime,  un- 
der the  provisions  of  the  Civil  Code  relating 
to  homesteads,  nor  set  off  to  the  widow  or 
surviving  husband  as  a  homestead  by  the 
court  sitting  In  probate,  under  the  provisions 
of  the  Code  of  Civil  Procedure.  We  are  now 
earnestly  requested  by  the  appellant  to  over- 
rule these  decisions.  Tbe  court  in  these  de- 
cisions followed  the  precedents  established 
on  the  subject  onder  the  law  existing  prior 
to  the  adoption  of  the  Codes,  consisting  of 
the  original  case  of  Wolf  v.  Flelschacker, 
6  Cal.  244,  63  Am.  Dec.  121,  and  the  cases 
of  Olblin  V.  Jordan,  6  Cal.  416,  Seaton  v.  Son, 
82  Cal.  481,  Cameto  v.  Dupuy,  47  Cal.  79, 
First  Nat  Bank  v.  De  La  Onerra,  61  Cal. 
109,  and  Fitzgerald  ▼.  Fernandez,  71  Cal.  504, 
12  Pac.  562,  following  it  The  argument  of 
the  appellant  is  that  the  original  case  was 
made  upon  a  misapprehension  of  the  nature 
of  the  homestead  claim  and  a  belief  that  the 
setting  apart  of  a  homestead  by  the  sheriff, 
which  tbe  law  at  that  time  required,  would 
in  some  way  interfere  with  the  rights  of 
the  co-tenant  or  deprive  him  thereof,  and 
hence  that  the  law  should  not  be  construed 
to  include  such  estates;  that  by  subsequent 
decisions  it  has  been  established  that  tbe 
homestead  interest  whatever  its  nature  may 
be,  does  not  affect  the  rights,  interest  or  es- 
tate of  persons  holding  adversely,  or  collater- 
ally, but  only  serves  to  protect  the  title  or 
interest  of  the  claimant  of  whatever  nature, 
in  the  land,  against  the  demands  of  creditors, 
and  to  affect  the  rights  of  heirs  and  others 
as  successors  of  the  homestead  claimant; 
that  there  is  nothing  in  the  language  of  the 
present  provisions  of  the  Code  which  makes 
the  nature  or  quantity  of  the  estate  or  title 
of  the  claimant  in  or  to  the  land  claimed  as 
a  homestead  a  test  or  limit  of  the  right  to 
make  tbe  selection  and  claim  the  exemption 
following  therefrom;  and,  therefore,  that 
there  is  no  foundation  in  reason  for  the  doc- 
trine that  the  homestead  cannot  under  the 
Code,  be  selected  of  lands  held  in  co-tenancy. 

The  cases  of  In  re  Carrlger  and  Roseuthai 
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y.  Merced  Bank,  snpra,  were  decided  In  1893. 
In  tbe  former  a  petition  for  rehearing  was 
filed  and  was  denied  by  the  court  in  bank,  the 
Chief  Justice  dissenting.  It  must  be  assumed 
that  these  decisions  have  been,  since  their 
rendition,  taken  as  the  law  of  the  state  upon 
the  subject,  and  that  persons  contracting 
with  respect  to  lands  held  in  co-tenancy,  af- 
fected or  claimed  to  be  affected  by  such 
homestead  declarations,  have  acted  upon  that 
belief  and  made  investments  and  contracts 
accordingly.  In  the  10  years  that  have  inter- 
vened it  may  be  presumed  that  many  such  in- 
vestments and  contracts  have  been  mada 
The  rule  of  stare  decisis  is  consequently  ap- 
plicable. Upon  this  subject  the  following 
language  of  the  opinion  in  Ploche  v.  Paul, 
22  Cal.  110,  a  case  not  as  strong  in  many 
respects  as  the  case  at  bar,  is  peculiarly  ap- 
plicable. "Under  such  circumstances,  none 
but  the  strongest  reasons  would  Justify  the 
court  in  taking  such  action  as  is  asked  by 
the  appellant  Fickleness  in  courts  is  always 
to  be  deprecated,  but  especially  in  matters 
reiaUng  to  titles  to  real  estate.  Stability  is 
required  in  such  cases  above  all  others.  One 
of  the  greatest  evils  the  people  of  this  state 
have  suffered  has  been  the  uncertainty  of  its 
land  titles,  and  the  greater  the  precision  and 
certainty  of  the  rules  of  law  upon  the  sub- 
ject of  titles  to  real  estate,  the  more  security 
will  all  classes  feel  in  their  transactions  and 
dealings  in  land.  Therefore,  no  well  consid* 
ered  decision  ought  to  be  overruled  unless  it 
dearly  violates  some  well-established  rule  of 
law,  and  great  evils  are  likely  to  flow  from 
suffering  It  to  stand  as  a  rule  of  property. 
*  *  *  In  this  case  the  Legislature  has 
bad  abundant  omwrtunltles,  had  it  so  desired^ 
or  had  they  deemed  it  for  the  interest  of  the 
people,  to  have  enacted  a  law  upon  the  sub- 
ject, clear  in  its  term&"  The  decision  which 
was  thus  allowed  to  stand  was  tn  regard  to 
the  construction  of  a  statute.  See,  also,  Vas- 
sault  V.  Austin,  36  Cal.  691;  Smith  v.  McDon- 
ald, 42  Cal.  487;  In  re  Dorrla,  93  Cal.  612,  29 
Pac.  244. 

The  decisions  under  the  present  and  former 
laws  holding  that  a  homestead  cannot  be 
created  out  of  lands  held  in  co-tenancy,  vio- 
late no  well-established  rule  of  law.  They 
merely  construe  statutory  provisions  confer- 
ring upon  houseliolders  rights  of  exemption 
not  otherwise  enjoyed.  Five  sessions  of  the 
Legislature  have  been  held  since  the  decisions 
were  promulgated.  If  the  legislative  de- 
partment had  not  been  satisfied  with  the 
Judicial  Interpretation  as  to  the  extent  of  the 
right  conferred,  there  has  been  ample  opiwr- 
tunlty  to  amend  the  statute  so  as  to  give  in 
unmLstakablc  language  the  right  withheld  by 
the  decisions.  In  view  of  these  circumstan- 
ces, and  without  expressing  any  opinion  con- 
cerning the  soundness  or  unsoundnoiss  of  the 
decisions  in  question,  we  are  of  the  opinion 
that  they  should  be  adhered  to,  lenvlug  it  to 
the  Legislature  to  extend  the  right  of  the 
homestead  to  co-tenants  if  it  shall  see  fit. 


The  statement  In  the  complaint  that  at  the 
time  of  his  qualification  as  trustee  In  bank- 
ruptcy of  the  estate  of  the  defendant  the 
plaintiff  succeeded  to  and  became  the  owner 
of  the  undivided  one-half  interest  in  the  land 
In  question  previously  owned  by  the  defend- 
ant, and  has  ever  since  been  and  Is  now  the 
owner  thereof,  is.  In  the  form  in  which  it  is 
pleaded,  a  mere  conclusion  of  law  arising 
from  the  facts  previously  stated.  The  deni- 
al of  this  concIusI<»i  in  the  answer  raised  no 
issue  of  fact,  and,  there  being  no  other  ma- 
terial issue  of  fact  made  by  the  answer,  the 
motion  for  Judgment  on  the  pleading  was 
properly  granted. 

The  Judgment  is  afSrmed. 

We  concur:  BEATTY,  C.  J.;  AXGELLOT- 
TI,  J.;  McFARLAND,  J.;  LOBIGAN.  J.; 
HENSHAW,  J. 
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McGUE  V.  ROMMEL  et  al.    (L.  A-  1,484.) 

(Supreme  Court  of  CalUomia.    Jan.  26,   190ti. 
Rehearing  Denied  Feb.  23,  190G.) 

1.  FaAMCHisEs—CoNSTBUCTioK— Transfer. 

A  concession  by  the  republic  of  Mexico, 
conferring  upon  the  conceR-sionary  the  right  to 
construct  a  railroad  "for  his  account  or  that  of 
the  company  or  companies  which  he  is  at  pres- 
ent organizing,"  and  providlDg  that  the  "con- 
tract may  not  be  transferred  without  previous 
authority"  of  the  government,  prohibits  the 
concessionary  from  transferring  the  contract 
as  a  whole,  but  does  not  preclude  him  from 
transferring  interests  in  the  coucesaion  for  the 
purpose  of  organizing  the  company  referred  to 
therein. 

2.  Same— PROHiBrrED  Transfer. 

Although  a  |;overnment  concession  provided 
that  the  same  might  not  be  transferred  without 
previous  authority  of  the  government,  the  con- 
cessionary could  sell  an  undivided  part  inter- 
est in  the  concession,  subject  to  the  contingency 
of  the  government's  refusing  to  recognize  the 
right  of  the  vendee,  and  such  sale  would 
convey  a  valuable  equitable  interest,  such  as 
to  provide  a  consideration  for  a  promise  to  pay 
money  as  the  price  thereof. 

3.  Corporations — TaANSFEs   of   Stock — Ab- 
sence OF  Cebtiiicate— Effect. 

An  interest  in '  the  capital  stock  of  a  cor- 
poration constitutes  a  property  right  which 
may  be  transferred,  and  affords  a  consideration 
for  a  contract  of  sale,  although  no  certilicates 
have  been  i.«sued. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  {  463.] 

4.  Sat.es— Performance  bt  Selles— Tender. 

Where  a  contract  of  sale  binds  the  sollor 
to  transfer  his  "right,  title,  and  interest"  in 
a  coriwration  which  has  issned  no  certiticate 
of  stock  and  in  government  concessions,  he  is 
required  only  to  tender  a  deed  or  assignment 
transferring  and  conveying  all  his  right,  title, 
and  interest  in  the  property  in  question,  and  he 
need  not  tender  a  perfect  legal  title  to  some 
specific,  undivided  part  of  the  concession  for 
certificates  of  stock  in  the  corporation. 

5.  MoRTOAOEs— AcTiow  on  Notes  Secured. 

Code  Civ.  Proc.  {  726,  providing  that  there 
may  be  but  one  action  for  the-  recovery  of  a 
debt  secured  by  mortgage,  and  that  that  must 
be  on  action  of  foreclosure,  refers  solely  to 
debts  secured  by  mortgages  on  property  situated 
within  the  state,  and  has  no  application  to 
mortgages  of  property  situated  in  another  state 
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or  coaiiti7i  and  in  meh  oases  a  personal  action 
on  the  note  may  be  maintained,  notwitbatand- 
ing  tbe  mortgage. 

[Ed.  Note. — For  cases  in  point,  see  rol.  35, 
Cent.  Dig.  Mortgagee,  {  568.] 

6.  AppeaI/— Review  o*  FAon— Gonclubitx- 

NESS  OF  VEBDICT. 

A  verdict  supported  by  substantial  evidence 
is  conclusive  on  appeal. 

7.  Biixs  AND  Notes— Actions— Pleading. 

A  complaint  on  a  note  given  in  considera- 
tion  of  a  sale  need  not  allege  tbe  agreement  of 
sale  and  a  compliance  with  its  conditions. 

[Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Cent  Dig.  Bills  and  Notes,  S  1477.] 

8.  Same— FAiLtiBK  or   Considebation— Evi- 
dence. 

In  an  action  on  a  note  given  in  considera- 
tion of  a  transfer  of  an  interest  in  government 
concessions,  evidence  of  a  forfeiture  of  the 
concessions  by  the  government  long  after  the 
date  fixed  in  the  contract  of  sale  for  the 
transfer,  and  long  after  a  tender  of  conveyance 
by  plaintiff  to  defendants,  did  not  show  a 
partial  failure  of  consideration. 

9.  Contracts— Kkscission— Essentials. 

Where  a  defense  Is  based  on  a  rescission 
in  pais  already  accomplished,  and  is  not  plead- 
ed in  tbe  form  of  an  eqnitable  connterclaim 
asking  the  court  to  grant  the  affirmative  relief 
of  adjudging  a  resrisxion,  as  authorised  by 
Oiv.  Code,  IS  3406-3408,  tbe  rules  of  equity 
applicable  to  such  an  action  are  without  ai>- 
plicatioa.  but  it  must  be  shown,  as  provided  by 
Civ.  Code,  {  1691,  that  the  rescission  was  made 
promptly  upon  discovering  the  facts  authorizing 
such  action,  and  that  some  kind  of  notice  oi 
the  rescission  was  conveyed  to  plaintiff. 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  N.  P.  Comrey, 
Judge. 

Action  by  A.  L.  McOne  against  John  Rom- 
mel and  another.  From  a  Judgment  for 
plaintiff,  and  from  an  order  denying  a  new 
trial,  defendants  appeal.    Affirmed. 

E.  C.  Bower,  for  appellants.  Btepbens  & 
Stephens,  for  respondent 

SHAW,  J.  The  defendants  appeal  from  a 
judgment  in  favor  of  the  plaintiff,  and  from 
an  order  denying  their  motion  for  a  new 
trial. 

Tbe  action  was  upon  a  promissory  note 
for  ?2,500  executed  by  the  defendants  to  the 
plaintiff  on  March  10,  1900,  and  due  four 
months  after  date,  the  complaint  being  In 
the  usual  form.  The  answer  averred  as  af- 
firmative defenses  that  tbe  note  was  without 
consideration;  that  It  was  secured  by  mort- 
gage on  real  estate,  which  mortgage  had  not 
been  foreclosed;  that  the  note  was  executed 
under  a  mutual  mistake  of  fact  whereby  a 
part  of  the  proiierty  for  which  It  was  given 
was  believed  to  be  held  by  a  good  title, 
whereas  in  truth  the  title  was  worthless; 
and  that  the  note  was  given  for  the  purchase 
price  of  certain  real  and  personal  property 
upon  a  contract  that  a  deed  was  to  be  exe- 
cuted upon  payment  of  the  note,  and  that 
plaintiff  had  not  conveyed  and  delivered  the 
property  In  accordance  with  the  contract,  or 
offered  so  to  do.  The  evidence  does  not  es- 
tablish either  of  these  defenses.  The  consid- 
eration of  tbe  note  was  the  "right,  title,  and 


Interest"  of  UcOue  Intbestockof  an  Arizona 
corporation  known  as  the  Mexican  Coast 
Steamship  Company,  and  in  two  concessions 
granted  by  the  republic  of  Mexico  to  Alphon- 
80  B.  Smltb,  one  for  the  right  to  construct 
a  railroad  in  Mexico,  and  tbe  other  an  ob- 
ligation of  Mexico  to  sell  a  large  body  of  the 
public  lands  of  that  republic.  These  granta 
of  concessions  were  made  in  the  latter  part 
of  tbe  year  1808,  and  about  tbe  same  time 
Smith  in  writing  assigned  or  transferred  to- 
McGue  a  one-sixteenth  interest  therein  and 
in  the  stock  of  said  steamship  company,  and 
a  like  interest  to  each  of  the  defendants.  By 
the  land  concession  the  republic  of  Mexico 
agreed  to  sell  to  Smith,  "or  to  the  company 
he  may  organize,"  195,000  hectares  of  the 
national  lands,  at  a  fixed  price  to  be  there- 
after paid,  and  upon  certain  conditions  to 
be  thereafter  performed  by  Smith,  or  the 
company  he  should  organize,  and  it  provided 
that  upon  a  failure  to  perform  the  conditions 
the  concession  should  lapse..  The  railroad 
concession  was  of  similar  character,  and  con- 
ferred upon  Smith  the  right  to  construct  the 
road  on  the  conditions  stated,  "for  bis  ac- 
count, or  that  of  the  company  or  companies 
which  he  is  at  present  organizing";  but  it 
provided  that  the  "contract  may  not  be 
transferred  without  previous  authority  of 
tbe  Mexican  government,"  and  that  a  lapse 
would  be  officially  declared  upon  failure  to 
perform  the  conditions. 

Tlie  contention  seems  to  be  that  tbe  as- 
signment from  Smith  to.  McGue  was  made 
without  the  previous  authority  or  subsequent 
or  concurrent  consent  of  tbe  Mexican  govern- 
ment, and  that  it  was  consequently  void,  and 
that  at  the  time  of  tbe  agreement  of  sale 
from  McGue  to  the  defendants,  which  was 
made  March  10, 1900,  McGue  bad  no  interest, 
right,  or  title  to  the  property  be  thereby 
agreed  to  sell.  This  claim  is  manifestly  un- 
tenable. By  the  terms  of  the  concessions 
there  was  Implied  authority  given  to  Smith 
to  transfer  to  other  i)erson8  such  interests 
in  the  concessions  as  should  be  necessary  to 
enable  him  to  form  the  "company"  which  it 
was  contemplated  he  should  organize  for  tbe 
purpose  of  performing  the  conditions  pre- 
cedent specified  In  tbe  grant  Tbe  only  pro- 
hibition of  an  assignment  is  that  contained 
in  the  railroad  concession  which  prohibited 
the  transfer  of  the  contract  This,  we  think, 
refers  to  a  transfer  of  the  conti-act  as  a 
whole,  and  not  to  such  transfers  of  interests 
in  the  concessions  as  might  be  made  for  the 
purpose  of  organizing  the  contemplated  com- 
pany which  Smith  was  then  organizing  in 
order  that  such  company  might  build  the 
road  for  him,  or  in  his  stead.  And,  whether 
this  Is  the  correct  interpretation  of  tlie  grant 
or  not,  there  can  be  no  doubt  that  Smith  had 
the  right  to  sell  an  undivided  part  interest 
In  the  concessions,  subject  to  the  contingency 
that  the  Mexican  government  might  refuse 
to  recognize  the  right  of  the  vendee.    Such 

transfer  would  convey  a  valuable 
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Interest,  which  would  constitute  property, 
suflSclent  to  form  the  consideration  of  a 
promise  to  pay  money  as  the  price  of  a  sale 
thereof.  There  was  evidence  to  show  that 
McGue  had  an  interest  in  the  capital  stock 
of  the  steamship  company,  although  it  ap- 
pears that  no  certificates  therefor  had  ever 
been  Issued  to  him.  Such  an  Interest  in  cor- 
poration stock  may  be  transferred  and  con- 
stitutes a  right  In  property.  This  alone 
would  be  some  consideration  for  the  contract 
of  sale,  and  would  be  suflScient  to  defeat  the 
plea  of  total  want  of  consideration.  At  the 
time  the  agreement  of  sale  and  note  for  the 
price  were  executed  there  had  been  no  for- 
feiture  of  the  concessions,  It  does  not  ap- 
pear  when  the  breach  of  the  conditions  took 
place.  The  forfeiture  did  not  take  place  un- 
til the  latter  part  of  the  year  1901,  which 
was  at  least  18  months  after  the  defendants 
bought  the  plalntllf's  interest  It  Is  fairly 
apparent  from  the  evidence  that  the  sale  of 
the  Interests  by  Smith  to  the  plaintUF  and 
defendants  was  made  tor  the  purpose  of 
forming  the  company  or  companies  referred 
to  in  the  concessions,  and  that  these  parties, 
with  Smith  and  possibly  others,  constituted 
such  companies.  For  some  18  months  after 
the  purchase  of  plalntUTs  Interest  they  had 
the  right  to  proceed  with  the  performance  of 
the  conditions  prescribed  In  the  concessions 
and  by  that  means  secure  the  properties 
thereby  granted.  There  was  no  want  of 
consideration. 

The  tender  by  the  plaintiff  to  the  defend- 
ants of  a  deed  or  assignment  purporting  to 
transfer  and  convey  to  the  defendants  "all 
the  right,  title,  and  interest"  of  the  plaintiff 
in  and  to  the  property  In  question,  was  a 
sufiSclent  compliance  with  the  terms  of  the 
agreement  of  sale  and  entitled  the  plaintiff 
to  payment  of  the  note  and  to  maintain  this 
action  upon  nonpayment  thereof.  It  was 
not  necessary  to  plalntllf's  performance  of 
me  conditions  of  the  sale  that  he  should  have 
a  perfect  legal  title  to  some  specific  undivid- 
ed part  of  the  concessions.  The  agreement 
bound  him  to  transfer  only  such  "right,  title 
and  interest"  as  he  then  had.  An  equitable 
title  or  right  would  comply  with  the  agree- 
ment He  had  such  a  title,  and  the  Instru- 
ment tendered  was  sufficient  to  transfer  it 
to  the  defendants. 

No  tender  of  certificates  of  stock  was  nec- 
essary. The  evidence  showed  that  no  certif- 
icates had  ever  been  issued  and,  In  the  ab- 
sence of  evidence  to  the  contrary,  we  must 
presume  that  the  plaintiff  had  an  Interest 
in  the  stock  as  subscriber,  or  as  assignee  of 
Smith,  who  was  a  subscriber  thereto.  The 
burden  was  on  the  defendant  to  prove  that 
plaintiff  had  no  title.  The  assignment  offer- 
ed was  sufficient  to  transfer  this  Interest  to 
the  defendants  and  nothing  more  was  re- 
quired. The  Interest  he  sold  was  the  in- 
terest he  possessed  on  March  10,  1900,  when 
he  made  the  agreement  to  sell  such  Interest 
His  agreem^it  did  not  require  him  to  obtain 


or  tender  a  perfect  title  to  the  Interest  be 
tuen  had. 

Conceding  that  the  terms  of  the  agree- 
ment of  sale  made  it,  in  effect,  a  mortgage 
from  defendants  to  the  plaintiff  of  the 
property  described  as  security  for  the  pay- 
ment of  the  note  sued  on,  It  by  no  means 
follows  that  the  plaintiff  could  not  maintain 
a  personal  action  on  the  note  without  fore- 
closing the  mortgage.  The  real  property, 
which  was  the  subject  of  the  mortgage,  was 
all  situated  in  the  republic  of  Mexico,  beyond 
the  Jurisdiction  of  the  courts  of  California. 
The  provisions  of  section  726  of  the  Code  of 
Civil  Procedure  that  there  can  be  but  one 
action  for  the  recovery  of  a  debt  secured  by 
mortgage,  and  that  that  must  be  an  action 
of  foreclosure,  refers  solely  to  debts  secured 
by  mortgages  of  property  situated  In  the  state 
of  California,  and  has  no  application  to  mort- 
gages of  property  situated  in  another  state 
or  country.  Felton  v.  West  102  CaL  266,  36 
Pac.  676.  The  present  action  can  therefore 
be  maintained  notwithstanding  such  mort- 
gage. 

The  mutual  mistake,  under  which  It  Is 
claimed  the  parties  executed  tbe  agreement  of 
sale  and  tbe  note, was  a  belief,  alleged  to  have 
existed  In  the  minds  of  all  the  parties,  that 
tbe  assignment  by  Smith  to  the  plaintiff  of  an 
interest  in  the  concessions  had  been  recog- 
nized by  the  Mexican  government  and  entered 
of  record  In  the  archives  thereof.  The  evi- 
dence on  the  subject  of  the  existence  of  tbe 
mistake  was  conflicting.  There  was  evidence 
of  a  substantial  character  to  support  a  finding 
that  all  the  parties  at  the  time  fully  under- 
stood that  there  had  been  no  formal  consent 
to,  or  record  of,  such  assignment  The  ver- 
dict being  for  the  plaintiff,  this  evidence  is 
conclusive  upon  this  court 

On  the  authority  of  Naftzger  v.  Gr^g,  99 
Cal.  83,  33  Pac.  757,  37  Am.  St  Rep.  23,  It 
Is  said  that  the  complaint  is  defective  because 
it  contains  no  averment  of  the  agreement  of 
sale  and  tender  of  a  deed  in  compliance  with 
its  conditions.  Some  expressions  in  the  opin- 
ion in  that  case  imply  that  a  complaint  upon 
a  promissory  note  in  the  usual  form,  good 
upon  Its  face,  can  be  rendered  defective  by 
reference  to  affirmative  allegations  In  tbe 
answer.  If  this  were  correct  the  defendant 
In  such  a  case  would  logically  be  entitled  to 
judgment  upon  the  pleadings  by  reason  of 
allegations  In  the  answer,  which  by  law  are 
deemed  controverted  (Code  ClT.  Proa  S  462), 
and  of  the  truth  of  which  there  is  no  evidence. 
This  would  be  contrary  to  long-established 
rules  of  pleading  and  evidence.  Tbe  decision 
cannot  be  given  such  effect  The  course  of 
pleading  and  procedure  in  such  cases  Is  well 
established,  and  It  was  followed  In  the  case 
at  bar.  The  defendants  in  their  answer  al- 
leged the  execution  of  the  agreement  showing 
the  concurrent  conditions  necessary  to  be 
performed  and  alleged  nonperformance  by 
plaintiff.  Upon  the  trial  plaintiff  Introduced 
in  evidence  the  note  sued  on.    This  estab- 
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llsbed  all  the  allegations  of  the  complaint 
upon  which  issue  was  taken,  and  be  there- 
upon rested  his  case.  Without  further  evl* 
dence  he  would  have  been  clearly  entitled  to 
Judgment  for  the  amount  of  the  note.  The 
defendant,  In  support  of  the  ailirmatiTe  alle- 
gations of  the  answer,  then  introduced  tbe 
agreement  and  proved  that  the  note  was  given 
as  evidence  of  the  debt  for  the  price  of  the 
pr(Q>erty.  Naftzger  v.  Gregg  is  perhaps  au- 
thority for  tbe  proposition  that,  upon  this 
being  shown,  the  burden  lay  upon  the  plain- 
tiff to  prove  an  offer  to  perform  by  tendering 
a  conveyance  sufficient  to  transfer  tbe  interest 
agreed  to  be  sold.  Tills  we  need  not  deter- 
mine,  for,  as  above  stated,  the  evidence  of 
such  tender  was  sufficient,  and  upon  this  ap- 
peal it  Is  immaterial  which  party  Intro- 
duced It 

There  was  no  error  in  tiie  refusal  of  the 
court,  after  the  evidence  was  closed,  to  per- 
mit tbe  defendants  to  amend  tb^  answer  by 
averring  a  partial  failure  of  the  considera- 
tion of  the  note.  The  evidence  did  not 
Justify  or  authorize  such  amendment  Tbe 
defendants  obtained  the  agreement  for  the 
sale  of  McOue's  interest  in  the  concessions  In 
March,  1900,  and  they  were  offered  a  transfer 
of  such  interest  by  McGue  in  July,  1900.  Tbe 
failure  of  consideration  which  they  desired 
to  plead  was  the  forfeitmre  of  tbe  concessions 
of  lands  and  of  tbe  right  to  construct  a  rail- 
road, referred  to  In  the  agreement,  and  of  a 
certain  other  concession  to  operate  a  line  of 
steamers,  which,  it  is  alleged,  was  tbe  line 
of  steamers  which  the  steamship  company  in- 
tended to  operate.  It  was  proposed  to  plead 
that  these  concessions  were,  by  tbe  fault  of 
the  plaintiff,  forfeited  to  the  Mexican  gov- 
ernment prior  to  July  10,  1900,  the  date  fixed 
in  the  agreement  for  tbe  payment  of  the 
price  and  transfer  of  the  plaintiff's  interest 
to  the  defendants.  The  evidence  failed  to 
show  any  such  forfeiture,  but  on  the  con- 
trary, showed  that  the  forfeitures  occurred 
and  were  declared  in  tbe  latter  part  of  tbe 
year  1901  and  later,  which  was  more  than  a 
year  after  defendants  were  entitled  to  a  deed 
under  the  agreement,  during  all  of  which  inter- 
vening period,  by  performing  the  terms  and 
conditions  of  the  concessions,  they  might  have 
prevented  the  forfeiture.  And  there  Is  a  total 
failure  to  prove  that  after  the  tender  of  a  con- 
veyance to  defendants  in  July,  1900,  tbe  plain- 
tiff was,  so  far  as  tbe  defendants  were  con- 
cerned, under  any  obligation  to  perform  such 
conditions  to  prevent  such  forfeiture.  Under 
these  circumstances,  the  court  properly  re- 
fused to  allow  the  proposed  amendment 

Exceptions  were  talien  on  the  trial  to  a 
number  of  rulings  admitting  or  rejecting 
evidence.  None  of  them  demands  discussion 
or  special  notice.  Tbe  evidence  admitted  was 
either  properly  allowed,  or  not  of  an  injurious 
character,  and  that  refused  was  either  in- 
admissible or  substantially  allowed  in  the 
subsequent  course  of  tbe  trial. 

There  was  no  error  in  Instructing  the  Jury 


that  in  order  to  accomplish  a  rescission  of  the 
contract,  and  thereby  evade  payment  of  the 
note,  It  must  be  found  that  the  defendants, 
properly  upon  the  discovery  of  the  mistake 
upon  which  tbe  right  to  rescind  is  claimed, 
notified  plaintiff  of  their  election  to  rescind, 
and  offered  to  restore  to  plaintiff  everytlilng 
of  value  received  by  them  under  the  contract 
Tbe  defense  was  that  tbe  defendants  had  re- 
scinded the  contract  for  a  good  cause,  under 
section  1091  of  the  Civil  Code.  It  was  not 
pleaded  In  the  form  of  an  equitable  counter- 
claim, asking  the  court  to  give  the  affirmative 
relief  of  compelling  and  adjudging  a  rescis- 
sion as  provided  in  sections  3406  to  3408  of 
tbe  Civil  Code,  and  the  rules  of  equity  ap- 
plicable to  such  an  action  do  not  apply.  While 
it  is  true  that  where  a  rescission  In  pals 
under  section  1691  is  relied  on,  the  party  re- 
scinding need  not  show  that  be  has  restored 
that  which  is  worthless,  yet  he  must  always 
show  that  be  has  complied  with  the  require- 
ment to  "rescind  promptly,"  and  this  Implies 
some  notice  to  tbe  other  party  of  such  deter- 
mination to  extinguish  the  contract  Collins 
V.  Townsend,  58  Cal.  608,  616;  Kelley  T. 
Owens.  120  Cal.  611,  47  Pac.  369,  62  Pac 
797 :  24  Am.  &  iEng.  Ency.  of  Law,  645. 

There  are  no  other  points  which  require 
special  mention.  We  find  no  error  in  tbe. 
record. 

The  Judgment  and  order  are  affirmed. 


We  concur; 
LAND,  J. 


ANGELLOTTI,  J. ;    McFAB- 


148  Cal.  4Sr 
RIVERSIDE  HEIGHTS  WATER  CO.  et  al. 
V.  RIVERSIDE  TRUST  CO.,  Limit- 
ed et  al.    (L.  A.  1,467.) 
(Supreme  Court  of  California.    Jan.  16,  1906.) 

1.  Waters — Ibbioation — Charges  fob  Watbb 
— Evidence. 

On  an  issue  as  to  the  amount  to  which  the 
owner  of  an  irrigation  canal  was  entitled  from 
parties  using  water  therefrom,  under  contracts 
that  they  should  pay  the  proportion  of  the  ex- 
pense of  maintaining  and  repairing  the  canal 
that  tbe  amount  of  water  they  used  bore  to 
the  total  amount  flowing  in  the  canal,  evidence 
held  to  sustain  a  finding  that  the  canal  referred 
to  was  tbe  canal  originally  planned  and  con- 
structed, and  did  not  include  a  subsequent  ex- 
tension of  it 

2.  Same— Extension  or  Canai.. 

Where  the  owner  of  an  irrigation  canal 
between  certain  points  and  others  using  water 
therefrom  agreed  to  bear  their  proportionate 
share  of  the  expense  of  maintaining  and  re- 
pairing it  and  the  owner  made  an  extension 
of  the  canal,  the  owner  or  the  persons  served 
by  the  extension  were  liable  for  such  proportion 
of  the  ezi>en8e  of  maintaining  the  original  canal 
as  the  water  supplied  through  the  extension 
bore  to  the  whole  amount  flowing  in  the  canal. 

3.  Same— Repebvation  in  Contbaot. 

Where  the  owner  of  an  irrigation  canal, 
in  contracts  giving  the  right  to  use  water 
therefrom,  the  users  to  pay  a  proportionate 
share  of  the  expense  of  maintaining  the  canai, 
reserved  the  right  to  develop  and  procure,  by 
means  of  artesian  wells  and  otherwise,  waters 
in  addition  to  the  amount  provided  Jerj\{q  ibo 
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<3onyeycd  !n  the  canal  to  bli  own  or  other  lands, 
this  did  not  bind  them  to  pay  any  part  of  the 
operating  expenses  of  an  extension  of  the  canal. 
4.  Same — Estoppel. 

Where  the  users  of  water  from  an  irriga- 
tion canal,  under  contracts  to  bear  their  pro- 
portion of  the  expense  of  maintaining  the  canal 
between  certain  points,  paid  certain  sums  claim- 
ed by  the  owner  as  their  share  of  the  expense 
of  an  extension  of  the  canal,  this  did  not 
estop  them  from  denying  that  the  contract 
bound  them  to  such  payment,  nor  did  it  con- 
stitute a  conclusive  construction  of  the  contract. 
6.  Same — Judgment. 

Where  a  contract  provided  that  each  of 
the  parties  shouid  pay  a  share  of  the  expense 
of  maintaining  an  irrigation  canal  in  proportion 
to  the  amount  of  water  to  wtiich  he  was 
entitled,  a  judgment  fixing  their  rights  on  an 
extension  of  the  canal  was  not  erroneous  be- 
cause it  based  the  rights  on  the  amount  flowing 
in  the  canal  instead  of  the  amount  used. 

6.  Same. 

A  judgment  fixing  the  rights  of  users  of 
water  from  an  irrigation  canal  with  reference 
to  the  amount  of  water  flowing  in  the  canal  is 
not  indefinite  for  failure  to  fix  the  place  oi 
measurement  of  the  water,  but  means  the 
amount  received  at  Its  head  for  use  below. 

7.  Appeal — Habmt^ess  Erbob. 

Where  a  water  company  agreed  to  pay  its 
share  of  the  expense  of  maintaining  an  irriga- 
tion canal,  while  the  contracts  of  other  users 
from  the  canal  did  not  call  for  such  payment, 
any  error  in  a  judgment  requiring  them  to  pay 
a  share  does  not  injure  the  water  company. 
&  Same  —  Pbesentation    or    Question    in 

liOWEB  COITBT. 

Where  a  party  appeared  to  a  cross-com- 
plaint, filed  a  demurrer  and  answer  thereto, 
went  to  ti-ial  without  objection  to  its  propriety 
as  a  pleading  and  stipulated  to  submit  a  par- 
ticular question  arising  out  of  its  allegations, 
it  is  too  late  to  object  on  appeal  that  it  is  not 
within  the  provisions  of  Code  Civ.  Proc.  |  442, 
providing  when  a  cross-complaint  may  be  filed. 

Department  1.  Appeal  from  Superior  Court, 
San  Bernardino  County;  John  L.  Camp- 
bell, Judge. 

Action  by  the  Biverslde  Heights  Water 
Company  and  another  against  the  Riverside 
Trust  Company,  Limited,  and  another. 
Cross-complaint  by  the  East  Blverslde  Water 
Company  against  the  Riverside  Trust  Com- 
pany, Limited.  From  a  judgment  In  favor 
of  the  cross-complainant,  and  from  an  order 
denying  a  new  trial,  the  cross-defendant  ap- 
peals.   Affirmed. 

Rehearing  denied  February  15,  1906. 

AI.  B.  Kellogg  and  Fox,  Kellogg  &  King, 
for  appellant  Collier  &  Carnaban  and  Col- 
Her  &  Evans,  (or  respondent 

SHAW,  J.  The  record  presents  appeals  by 
the  defendant  Riverside  Trust  Company,  Limit- 
ed, from  the  Judgment,  and  from  an  order  deny- 
ing Its  motion  for  a  new  trial.  The  only  par- 
ties to  the  appeal  are  the  said  Riverside 
Trust  Company,  Limited,  and  East  Riverside 
Water  Company,  both  of  which  corporations 
were  made  defendants  to  the  original  ac- 
tion. The  Bast  Riverside  Water  Company  filed 
a  cross-complaint,  which  was  answered  sepa- 
rately by  the  Riverside  Trust  Company,  Lim- 
ited. TJpon  the  trial  It  was  stipulated  that 
the  court  should  hear  and  determine   but 


one  question,  a  question  Involving  only  the 
respective  rights  of  tne  t^vo  last-named  corpo- 
rations. The  other  parties  to  the  action  are 
not  interested  in  this  appeal.  The  court  was 
aslced  to  determine  the  amount  which  the  Bast 
Riverside  Water  Company  should  pay  as  its 
proportion  of  the  expenses  of  maintenance  and 
taxes  of  a  canal  managed  and  controlled  by 
the  Riverside  Trust  Company.  For  the  sake 
of  brevity,  the  East  Riverside  Water  Com- 
pany is  hereinafter  designated  as  the  "Water 
Company"  and  the  Riverside  Trust  Company, 
Limited,  as  the  "Tnist  Company." 

In  order  to  give  a  clear  understanding  of 
the  Issue  and  the  questions  arising  tbereou. 
It  is  necessary  to  state  the  history  of  the  case 
as  disclosed  In  the  evidence.  In  the  year 
1884  Matthew  Gage  was  the  owner  of  section 
30,  township  2  S.,  range  4  W.,  S.  B.  M.,  which 
lay  adjacent  to  and  immediately  north  of  a 
large  ravine  known  as  the  "Arroyo  Teqnes- 
qulte,"  and  near  the  colony  which  afterwards 
became  the  city  of  Rireraide.  This  land  was 
in  need  of  water  for  irrigation  in  order  to 
laake  it  productive.  He  also  owned  a  supply 
of  water  situated  some  12  or  15  miles  north- 
erly of  the  aforesaid  section,  In  the  valley  of 
the  Santa  Ana  river.  A  large  body  of  land, 
also  id  need  of  water  for  irrigation,  lay  be- 
tween the  aforesaid  section  and  the  location 
of  the  said  water  supply.  In  this  conditloa 
of  affairs  Gage  conceived  the  plan  of  con- 
structing from  the  water  supply  to  his  land 
a  canal  of  sufficient  capacity  to  carry  water 
for  the  irrigation  of  his  own  land  and  a  large 
part  of  the  other  land  of  a  lower  elevation 
than  the  line  of  the  proposed  canal,  and  of  se- 
curing the  co-oi>eratlon  and  assistance  of  the 
owners  of  such  other  lands  in  the  building 
and  maintenance  of  said  canaL  In  pur- 
suance of  this  plan  be  made  a  preliminary 
survey  of  the  route  of  the  canal  l^m  the 
water  supply  to  the  south  line  of  section  30 
aforesaid,  which  bordered  upon  or  close  to 
the  said  arroyo,  and  during  the  years  1884, 
1885,  and  188G,  be  made  separate  contracts 
with  a  considerable  number  of  the  owners  of 
land  lying  along  the  line  of  the  proposed  ca- 
nal. These  contracts  were  of  similar  form, 
though  varying  in  some  of  the  details.  In 
general,  they  contained  an  agreement  upon 
the  part  of  Gage  to  build  the  canal  and  to 
deltvo*  therein  water  for  the  irrigation  of  the 
particular  tract  of  land  at  the  rate  of  one 
inch  continuous  flow  under  four-inch  pres- 
sure for  each  five  acres  of  the  land,  and  an 
agreement  on  the  part  of  the  landowner  that, 
after  the  completion  of  the  canal  and  the  de- 
livery of  the  water  therein,  he  would  pay 
the  expense  of  maintaining  and  repairing  the 
canal  in  the  same  proportion  as  the  amount 
of  water  to  which  he  was  entitled  under  the 
contract  would  bear  to  the  whole  amount  of 
water  flowing  in  the  canal.  This  canal 
was  completed  from  the  source  of  supply 
down  to  the  Arroyo  Tequesquite  some  time 
in  the  year  1886,  and  from  that  time  forward 
water  f^as  delivered  therein  to  the  several 
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parties  who  had  contracted  therefor.  About 
that  time  the  East  Riverside  Water  Com- 
pany was  Incorporated,  and  subsequently, 
by  contract  with  some  of  these  adjoining 
landowners,  it  became  a  trustee  of  such  own- 
ers for  the  purpose  of  receiving  from  the 
canal  the  water  to  which  such  owners  were 
entitled,  making  distribution  thereof  tlirough 
side  canals  to  such  landowners,  according 
to  their  respective  interests  and  rights  in  and 
to  the  water,  and  paying  to  the  person  in 
the  control  and  management  of  the  canal  the 
proportion  of  the  expenses  of  maintaining 
and  repairing  the  same  which  should  be 
Justly  due  from  such  owners  by  virtue  of  the 
contracts  aforesaid.  Some  two  years  or 
more  after  the  completion  of  this  canal,  as 
thus  laid  out.  Gage  made  an  addition  to  the 
-canal  by  extending  the  some  from  its  ter- 
minus on  the  north  bank  of  the  Arroyo 
Tequesqulte,  across  said  arroyo,  southerly 
for  some  10  miles,  and  thereafter  used  the 
-original  canal  and  this  extension  as  a  con- 
duit to  carry  water  from  said  source  of  sup- 
ply to  and  upon  a  large  body  of  other  lands 
several  miles  below  the  original  terminal 
point  On  March  11,  1800,  Gage  sold  and 
conveyed  to  the  Trust  Company  all  bis  rights 
and  interests  in  the  entire  canal,  including 
the  extension,  and  In  and  under  the  various 
contracts  with  the  respective  landowners 
along  the  original  canal.  It  does  not  appear 
to  be  expressly  alleged  anywhere,  but  It 
seems  to  be  true,  and  It  Is  practically  admit- 
ted by  both  parties,  that  Gage,  while  he  held 
it,  and  the  Trust  Company  thereafter,  bad 
the  control  and  management  of  the  canal  and 
of  the  running  of  the  water  therein,  and  paid. 
In  the  first  instance,  all  expenses,  taxes,  and 
repairs  thereon,  collecting  from  the  other 
parties  their  due  proportion,  according  to  the 
terms  of  the  contracts.  The  cross-complaint 
alleges.  In  general  terms,  the  inception  of  the 
enterprise  and  the  original  plan  of  building 
the  canal  down  to  the  Arroyo  Tequesqulte, 
the  terms  of  the  contracts  between  Gage 
and  the  other  landowners,  the  subsequent  ar- 
rangement by  which  the  Water  Company 
became  the  agent  and  trustee  for  a  large 
number  of  the  owners  for  the  purpose  of  re- 
ceiving and  distributing  the  water  to  which 
they  were  entitled,  and  paying  the  charges 
<or  repairs  andmalntenaneeon  account  thereof, 
the  transfer  by  Gage  to  the  Trust  Company, 
and  that  the  Trust  Company  claimed  of  the 
Water  Company,  as  its  proportion  of  the  ex- 
penses, a  large  sum,  more  than  was  actually 
•due  nnder  the  contracts  represented  by  the 
Water  Company,  and  that  upon  this  point  the 
parties  could  not  agree,  and  among  other 
things,  asked  the  court  to  adjudge  and  deter- 
mine the  amount  and  proportion  of  such  ex- 
penses that  should  be  paid  by  the  Water 
Company  to  the  Trust  Company.  The  cause 
of  this  dispute  was  a  claim  on  the  part  of  the 
Trust  Company  that  the  persons  making  the 
original  contracts  with  Gage,  and  represented 
by  the  Water  Company,  were,  by  the  original 


contracts,  bound  to  contribute  to  the  payment 
of  the  expenses  of  the  extension  of  the  ca- 
nal below  the  Arroyo  Tequesqulte.  In  other 
words,  that  the  said  extension  was  a  part 
of  the  canal  referred  to  in  the  respective  con- 
tracts of  the  other  parties,  and  the  expense 
of  which  they  thereby  bound  themselves  to 
pay  in  proportion  to  their  interests  In  the 
water.  The  Water  Company,  on  the  other 
hand,  contended  that  the  contracts  of  the 
parties  whom  It  represented  did  not  refer 
at  all  to  the  extension  of  the  canal  below 
the  Arroyo  Tequesqulte,  but  contemplated 
only  the  building  of  the  canal  down  to  that 
point,  and  the  contribution  on  the  part  of 
each  landowner  of  his  proportionate  part  of 
the  exx>en8es  of  this  original  canal.  It  fur- 
ther contended  that  the  persons  obtaining 
water  through  the  subsequent  extension  of 
the  canal  were  not  only  bound  to  pay  all 
expenses  of  operating  the  extension,  but 
were  also  bound  to  pay  their  due  proportion 
of  the  maintenance  of  the  original  canal  in 
the  same  manner  as  the  other  landowners; 
that  Is,  In  such  proportion  as  the  water  taken 
by  them  bore  to  the  whole  amount  of  water 
flowing  in  the  original  canal.  As  before 
stated,  upon  the  trial  all  other  Issues  were 
eliminated,  and  It  was  agreed  that  this  was 
to  be  the  sole  question  submitted  to  and  de- 
cided by  the  court. 

The  court  made  findings  covering  the  al- 
legations of  the  cross-complaint,  and,  among 
other  things,  found  specifically  that  the  Water 
Company  received  from  the  Trust  Company 
through  said  canal,  and  distributed  and  was 
entitled  to  receive  and  distribute,  718.3  Inch- 
es of  water,  which  was  appurtenant  to  and 
was  distributed  for  the  irrigation  of  3,501.50 
acres  of  land,  all  of  which  was  situated 
above  the  said  arroyo,  except  a  small  portion 
thereof  which,  although  situated  below  the 
arroyo,  received  its  water  from  a  reservoir 
supplied  by  a  side  ditch  leading  out  of  said 
canal  above  the  arroyo.  The  following  para- 
graphs of  the  findings  show  more  particu- 
larly the  facts  upon  which  the  rights  of  the 
parties  depend: 

"(8)  That  the  Gage  canal,  as  originally 
contemplated  and  constructed  by  Matthew 
Gage,  •  •  •  extended  from  the  north 
bank  of  the  Tequesqulte  arroyo  in  a  northerly 
direction  through  the  county  of  Riverside  to 
the  water  sources  supplying  the  said  canal. 
•    •    • 

"(9)  That  said  canal  was  so  constructed  In 
the  year  1886,  and  preceding  years,  and  was 
completed  to  the  north  bank  of  said  Teques- 
qulte arroyo  in  1886. 

"(10)  That  In  the  years  1888  and  1889  an 
extension  of  said  canal  was  constructed  by 
Matthew  Gage,  extending  from  the  north 
bank  of  the  Tequesqulte  arroyo  in  a  souther- 
ly direction  a  distance  of  about  ten  miles. 

"(11)  That  the  canal  mentioned  in  and  re- 
ferred to  In  each  and  every  of  said  contracts 
set  out  and  mentioned  in  the  schedule  herein- 
above  given,  and  In  fiJl.othf^y^Sfeegfe" 
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tracts  In  evidence  relating  to  the  same  water 
rights,  and  which  contracted  or  conveyed 
said  718.3  inches  of  water,  was  and  la  the 
said  canal  extending  from  the  north  bank  of 
the  Tequesqulte  arroyo  northerly  through 
Riverside  and  San  Bernardino  counties  to 
the  water  sources  of  said  canal. 

"(12)  That  by  the  said  contracts  and  deeds 
the  parties  securing  said  718.3  Inches  of 
water  from  said  canal,  and  their  successors 
In  Interest,  agreed  with  Matthew  Gage,  and 
bis  successor  in  Interest,  the  Riverside  Trust 
Company,  Limited,  to  pay  their  proportion- 
ate share  of  the  taxes  and  expenses  of  oper- 
ating said  canal  as  constructed  from  the 
north  bank  of  the  Tequesqulte  arroyo  to  the 
water  sources  in  San  Bernardino  county." 

"(14)  That  the  defendant  Water  Company 
Is  not  liable  to  defendant  Trust  Company  un- 
der the  contracts,  deeds  or  agreements,  or 
any  of  them,  by  which  such  718.3  Inches  of 
water  as  It  distributes  Is  held,  for  any  part 
or  portion  of  the  taxes  or  operating  expenses 
of  said  canal  as  constructed  southerly  from 
the  north  bank  of  the  Tequesqulte  arroyo. 

"(15)  That  by  the  contracts,  deeds,  and 
agreements,  and  each  of  them,  under  which 
said  718.3  inches  of  water  is  held  and  dis- 
tributed, the  Water  Company  is  obligated  to 
pay,  and  should  pay,  to  the  Trust  Company 
such  proportion  of  said  taxes  and  expenses  of 
operating  said  canal,  as  constructed  northerly 
from  the  north  bank  of  said  arroyo,  as  the 
said  718.3  Inches  of  water,  so  distributed  by 
the  Water  Company,  bears  to  the  whole  num- 
ber of  Inches  of  water  flowing  through  that 
portion  of  the  said  canal  north  of  the  north 
bank  of  said  arroyo,  whether  intended  for 
use  either  above  or  below  the  north  bank  of 
said  arroyo."  The  conclusion  of  law  and 
judgment  was  to  the  same  ettect. 

The  appellant  questions  the  sufficiency  ot 
the  evidence  to  support  these  findings.  A. 
determination  of  this  question  requires  a 
construction  of  the  various  contracts  with 
the  parties  now  represented  by  the  Water 
Company.  These  contracts,  though  similar 
in  form,  and  all  made  apparently  for  the 
same  purpose  and  object,  do  not  all  express 
the  purposes  in  the  same  language.  E^ch 
one  of  them  Is  more  or  less  indefinite  in  the 
description  of  the  canal  to  the  expense  of 
operating  which  the  particular  purchaser  of 
water  agreed  to  contribute.  In  five  of  them, 
executed  in  1884  and  1885,  the  agreement  of 
Gage  is  said  to  be  to  "construct  a  canal 
from  a  point  on  the  Arroyo  Tequesqulte  In 
sec.  31  Tp.  2,  S.  R.  4,  W.  S.  B.  M.  to  the  west 
boundary  ot  J.  A,  Carlt,  according  to  a  survey 
by  C.  C.  Miller."  Other  two  described  the 
canal  to  be  built  by  him  as  extending  "from 
a  point  on  the  Santa  Ana  river  to  the  mesa 
land  on  the  east  of  the  colony  of  Riverside." 
Some  twenty,  executed  in  188C  and  1887,  de- 
clare that  Gage  thereby  sells  and  conveys 
"a  water  right  in  the  Gage  canal  system", 
and  two  others  omit  the  word  "system"  from 
this  form  of  description.    The  evidence  shows 


that  at  the  time  these  several  contracts  were 
made,  the  canal  thai  known  as  the  Gage 
canal  extended,  or  was  proposed  to  be  con- 
structed, only  from  the  source  of  supply  on 
the  Santa  Ana  river  southerly  to  the  said 
arroyo,  and  that  at  that  time  no  further  ex- 
tension had  been  made,  nor  was  it  then  gener- 
ally known  or  understood  that  any  extension 
was  to  be  made,  or  was  In  contemplation. 
Many  of  them  were  made  before  the  canal 
was  made  or  begun.  For  the  purpose  of  aid- 
ing in  the  interpretation  of  the  contracts, 
and  showing  what  canal  was  intended  by  the 
several  descriptions  thereof,  the  court  ad- 
mitted evidence  to  the  effect  that  the  phrase 
"mesa  lands  to  the  east  of  the  colony  of 
Riverside"  was  understood  in  that  localitj-.  at 
the  time  these  several  contracts  were  exe- 
cuted, to  embrace  only  the  lands  lying  north- 
erly of  the  said  Arroyo  Tequesqulte  and  east- 
erly of  the  lands  then  known  as  the  colony 
of  Riverside,  and  now  constituting  the  city 
of  Riverside,  and  extending  between  said 
colony  and  the  foothills,  northerly  a  dis- 
tance of  several  miles  towards  the  Santa 
Ana  river,  from  which  the  water  in  question 
was  obtained;  that  this  tract  was  not  there- 
tofore supplied  with  water;  that  the  Arroyo 
Tequesqulte  was  a  very  large  ravine,  from  100 
to  150  feet  deep,  and  800  to  1,000  feet  across ; 
that  In  the  various  negotiations  between 
Gage  and  the  respective  parties  entering  into 
these  contracts,  the  canal  referred  to  by  him, 
and  which  he  then  proposed  to  build,  or  was 
building,  was  the  canal  extending  from  the 
place  of  supply  down  to  the  said  arroyo;  that 
Gage  at  that  time  owned  section  30,  all  of 
which  was  north  of  said  arroyo;  that  one 
of  his  purposes  In  building  said  canal  was 
to  obtain  water  with  which  to  Irrigate  the 
said  tract  of  land;  and  that  there  was  no 
intimation  by  him  that  be  expected,  Intended, 
or  desired  to  extend  the  canal  below  the  said 
arroyo.  This  testimony  was  properly  admit- 
ted for  the  purpose  for  which  It  was  offered. 
The  language  of  the  contracts  being  uncer- 
tain in  respect  to  the  identity  of  the  canal 
to  be  constructed  by  Gage,  it  was  proper  to 
admit  evidence  of  the  circumstances  sor- 
rounding  the  parties  at  the  time,  the  size 
and  length  of  the  canal  then  made  or  contem- 
plated by  him,  and  of  the  physical  character 
of  things  mentioned  in  the  contract,  as  well 
as  the  names  by  which  they  were  then  gen- 
erally known.  The  objections  of  the  appel- 
lant to  this  evidence  were  properly  overruled. 
We  are  of  the  opinion,  also,  that  In  view 
of  the  evidence,  and  of  the  language  of  the 
contracts,  the  court  was  Justified  in  finding, 
as  It  did,  that  the  canal  contemplated  by  the 
said  contracts,  and  to  the  expense  of  operat- 
ing which  the  parties  thereto  agreed  there- 
by to  contribute,  was  the  original  canal  ex- 
tending from  the  Santa  Ana  river  to  the 
north  bank  of  the  Arroyo  Tequesqulte,  and 
that  they  did  not  agree  thereby  to  contribute 
anything  to  the  expenses  of  the  subsequent 
extension  of  the  canal  below  that  point  In 
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addition  to  the  evidence  above  mentioned,  it 
waa  ahown  that  the  contract  of  Gage  wiUi 
Townsend  In  September,  1886,  for  building  a 
canal,  described  it  as  a  canal  "to  commence 
at  the  Santa  Ana  river  at  the  flume  on  Or- 
ange Grove  Homestead,  and  esiA  on  the  north 
bank  of  the  Tesqueaqulte  arroyo  in  section 
81";  that  in  1890,  after  the  extension  had 
been  made,  or  at  least  begun,  and  prior  to  hla 
conveyance  to  the  Trust  Company,  Gage  made 
several  agreements  with  landowners  who 
held  contracts  made  in  1884  and  1885,  ex- 
plaining and  modifying  the  previous  con- 
tracts, and  that  each  of  said  explanatory 
agreements  contained  the  following  recital: 
"Whereas  the  said  Matthew  Gage  is  the  own- 
er of  a  canal  known  as  the  'Gage  Canal'  con- 
structed for  Irrigation  and  other  purposes 
from  a  point  on  the  Santa  Ana  river  to  the 
mesa  on  the  east  of  the  colony  of  Riverside, 

and  is  now  supplying inches  of  water 

under"  the  previous  agreement  This,  in 
connection  with  the  other  evidence,  sufficient- 
ly shows  the  meaning  of  the  contracts  to  be 
as  found  by  the  court  The  rights  of  the 
parties  being  thus  fixed  by  the  contracts  at 
the  time  they  were  made,  Gage  could  not  add 
to  the  burdens  of  the  other  parties  by  ex- 
tending the  canal  further  south  so  as  to  irri- 
gate other  lands  and  charging  the  other  par- 
ties with  the  expenses  of  operating  such  ex- 
tension. The  parties  served  by  such  exten- 
sion, if  by  their  agreements  they  acquired 
any  rights  In  the  original  canal,  would  be,  to 
that  extent,  tenants  In  common  In  the  origi- 
nal canal,  and  as  such  would  be  bound  to  con- 
tribute their  just  share  of  the  common  ex- 
pense of  maintaining  that  canal.  If  they  ac- 
quired no  such  right,  and  the  right  to  use  the 
original  canal  to  carry  the  additional  water 
to  the  extension  was  retained,  or  acquired 
and  held,  by  Gage,  and  the  Trust  Company 
ae  his  successor,  then  the  Trust  Company 
would  be  to  that  extent  a  tenant  in  common 
In  the  original  canal  with  tbe  other  persons 
having  rights  therein,  and  as  such  would  be 
bound  to  contribute  a  Just  share  of  the  com- 
mon expense.  This  just  share  obviously  is 
such  proportion  of  the  expense  of  the  original 
canal  as  the  water  carried  in  that  canal,  for 
the  purpose  of  serving  the  use  of  those  ol>- 
talning  water  from  the  extension,  bears  to 
tbe  whole  amount  of  water  of  right  flowing 
In  tbe  original  canal.  With  respect  to  tbe 
expenses  of  the  extension,  the  Trust  Company 
would  stand  in  the  same  position  as  that  of 
each  of  the  other  common  owners  of  the  orig- 
inal canal  with  respect  to  the  expense  of  his 
own  particular  canal  or  conduit;  that  Is,  each 
vust  bear  the  expenses  of  bis  own  canal,  and 
contribute  in  equal  proportion  to  the  common 
burden  of  maintaining  the  common  canal. 
We  do  not  see  that  there  is  anything  un- 
reasonable In  this  view  of  the  rights  of  the 
respective  parties. 

Many  of  the  contracts,  especially  the  ex- 
planatory contracts  of  1890,  contain  a  clause 
as  follows:    "The  said  Matthew   Gage  re- 


serves tbe  right  to  develop  and  procure  by 
means  of  artesian  wells  and  otherwise,  water 
from  tbe  sources  above  mentioned  and  else- 
where. In  addition  to  the  said inches 

aforesaid,  and  to  convey  the  same  in  said 
canal  for  the  use  of  his  own  and  other  Unds." 
This  provision  is  not  inconsistent  with  the 
findings  of  the  court  nor  does  it  bind  the  par- 
ties to  such  contract  to  pay  any  part  of  the 
operating  expenses  of  any  side  canal,  or  ex* 
tension  of  the  original  canal,  that  be  might 
find  it  necessary  to  make  to  carry  such  ad- 
ditional water  from  the  original  canal  to  tbe 
lands  to  be  Irrigated  with  the  additional  wa- 
ter developed  by  him.  In  view  of  the  covenant 
In  the  same  and  other  contracts  to  the  effect 
that  ultimately,  when  the  final  development 
of  the  water  obtainable  from  the  sources  of 
supply  should  be  completed,  the  canal  should 
"be  held  in  ownership  by  the  owno's  of  water 
snppjieU  therefrom,"  In  the  same  proportion 
as  their  Interest  In  the  water,  It  was  a  proper 
rescrfatlon  to  make,  although,  perhaps,  he 
would  have  had  this  right  without  a  special 
reservation  to  that  effect  in  the  contract  It 
is  clearly  equitable  and  Just  that  all  persons 
having  the  right  to  use  the  original  canal 
as  a  conmion  conduit  with  others,  whether 
they  belong  to  the  class  whose  rights  were 
obtained  prior  to  the  extension,  or  whether 
they  derive  their  right  from  the  extension  of 
ths  canal  and  the  development  of  additional 
water  by  Gage,  should  each,  directly  or  in- 
dlt  ectly,  pay  his  proper  share  of  the  expenses 
of  the  operation  of  such  original  canal.  It 
Is  claimed  that  tbe  respondent,  by  making 
payments  of  the  amounts  claimed  by  the  ap- 
pellant, and  by  other  acts  which  are  said  to 
show  a  recognition  of,  or  acquiescence  in,  the 
claim  of  an  obligation  so  to  do,  has,  by  es- 
toppel or  otherwise,  bound  itself  to  a  con- 
struction of  the  contracts  in  accordance  with 
appellant's  claims  and  contrary  to  the  find- 
ings. We  think  this  claim  is  untenable. 
There  are  no  drcnmstances  from  which  an 
estoppel  could  arise.  And  while.  In  the  case 
of  nn  ambiguous  contract,  the  conduct  of  the 
parties  may  be  proved  to  aid  in  its  Interpre- 
tation, yet  it  is  not  conclusive  evidence  there- 
of, and  it  may  be  disregarded  in  favor  of 
mire  satisfactory  evidence  to  the  contrary. 
With  the  conclusion  of  the  lower  court  on 
such  conflicting  evidence  we  cannot  inter- 
fere. 

Objection  Is  made  to  the  Judgment  on  the 
ground  that  tbe  proportion  of  expense  for 
which  tbe  respondent  is  adjudged  liable  is, 
as  to  one  of  Its  terms,  based  on  tbe  amount 
of  water  flowing  in  the  canal,  whereas  It 
should  have  been  upon  the  amount  used.  It 
Is  said  that  the  flow  is  necessarily  larger 
than  the  use  because  In  the  distribution  of 
water  for  use  to  different  persons  receiving 
it  at  different  points  there  must  inevitably 
be  some  water  wasted,  and  this  will  form 
part  of  the  water  flowing  in  tbe  canaL  If 
such  waste  is  Inevitable,  then  it  is  necessary 

to  the  use,  and  we  can  perceive  no  injustice 
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In  4]ecreelDS  payment  according  to  the  flow  , 
tUns  made  necessary,  particularly  as  Uie  In- 
diicntal  waste  will  be^  so  far  as  appears,  In 
substantially  the  same  proportion  to  each 
party.  The  Judgment  cannot  be  Interpreted 
BO  as  to  justify  a  charge  for  or  against  either 
party  for  exi>en8es  caused  by  water  carried 
through  the  canal  by  the  other  party  and 
purposely  or  knowingly  suffered  to  run  to 
waste  unnecessarily.  For  the  expenses  caas- 
cd  by  such  waste  the  party  responsible  there- 
for would  be  exclusively  liable  with  respect 
tp  the  other  parties,  notwithstanding  any- 
thing that  Is  said  in  the  judgment  It  does 
not  purport  to  declare  the  rights  pr  liabilities 
growing  out  of  such  misconduct..  It  is  urged 
that  the  place  of  measurement  of  the  water 
"flowing"  in  the  canal  is  not  fixed,  and  that, 
as  tbero  must  be  oonsiderable  loss  by  erapo- 
catlon  and  seepage  in  the  course  of  the  pas-, 
sage  of  the  water  through.  Its  entire  length  to 
the  respective  places  of  delivery  to  the  users, 
tjie  judgment  is,  for  that  reason,  uncertain. 
In  answer  to  this  it  is  to  be  said  that  the  true 
meaning  of  the  judgment  Is  that  the  amount 
of  \i  (iter  received  In  the  canal  at  its  bead  for 
use  below,  is  to  be  taken  as  the  amount 
"flowing"  therein,  for  the  purpose  of  adjust- 
ing the  slmres  of  the  expense,  and  whatever 
ixecesharj'  loss  occurs  in  transmission,  by 
eyaporatlon  or  otherwise,  will  then  be  divided 
among  the  parties  according  to  their  in- 
terests. This  Is  fair  and  just,  and  no  more 
practicable  method  of  adjusting  such  losses 
seeiLS  iH>s;'Ible  or  desirable. 

A  few  of  the  contracts  purport  to  be  grants 
by  Gage  of  water  rights  in  the  "Gage  Canal" 
and  to  be  n.ade  for  valuable  considerations, 
Dut  contain  no  covenant  by  the  vendee  to 
pay  any  part  of  the  operating  expenses,  or 
any  agreement  relating  thereto ;  and  it  is  con- 
tended that  as  to  these  the  flndings  and  Judg- 
ment are  erroneous.  The  vendee.  In  such  *_ 
case,  either  becomes  the  owner  of  some  com- 
mon Interest  in  the  canal  which  entitles  lilm 
to  carry,  or  have  carried  for  him  therein,  the 
water  for  his  use,  and  as  such  common  owner, 
liable  for  his  proper  share  of  its  operating  ex- 
penses, or  he  becomes  the  owner  of  the  right 
to  receive  water  from  the  canal,  as  an  ap- 
purtenance to  his  land,  or  otherwise,  without 
further  contribution  to  the  expenses  of  opera- 
tion than  ttiat  made  by  the  price  he  paid. 
In  the  former  alternative  the  Judgment  is 
correct.  In  the  latter,  It  Is  too  favorable  to 
the  appellant,  in  that  it  requires  payment  on 
behalf  of  these  owners  which  they  are  under 
no  obligation  to  make.  But  this  does  not  in- 
jure the  appellant,  and  it  cannot  oomplain. 

The  appellant  appeared  to  the  cross-com- 
ftlalnt,  filed  a  demurrer  and  answer  thereto,, 
and  afterward  went  to  trial,  not  only  with- 
out objection  to  the  propriety  of  the  cross- 
complaint  as  a  pleading  in  the  action,  but 
in  pur-suance  of  a  stipulation  to  submit  for 
decision  a  particular  qnestion  arising  out  of 
Its  allegations.  It  is  too  late  to  object  in  this 
court  for  the  first  time  that  the  cross-com- 


plaint was  Improperly  filed  and  did  not  come 
within  the  scope  of  the  proTisions  of  sectloo 
442,  Code  of  Civil  Procednre.  The  court  liad 
jurisdiction  of  the  sabject-matter,  and.  by 
the  appearance,  obtained  personal  jnrisdlc- 
tion  of  the  parties.  All  other  objections  to 
the  manner  In  which  the  issue  was  brought 
before  the  court  were  waived  by  this  con- 
duct of  the  parties.  Santa  Barbara  t.  £!• 
dred,  95  Cal.  881,  SO  Pac.  562;  Hart  ▼.  Car- 
riall  Co.,  101  Cal.  163,  85  Pac.  683;  Id.  103 
Cal.  140,  37  Pac.  196 ;  De  Jarnatt  v.  Marqnez. 
132  Cal.  702,  64  Paa  1090;  Power  v.  Fair- 
banks,    146   Cal.   611,   613,   80   Pae   1075. 

Other  objections  are  made  by  the  appellant; 
but  we  do  not  consider  them  of  sufficient  im- 
portance to  require  special  mention.    They" 
are  without  substantial  merit 

Tbe  judgment  and  order  are  affirmed. 


•  We  concur: 
IiAKD,  J. 


ANGELLOTTI,  J.;  MePAB- 


14»  Cal.  Ml 
BOTSFORD  T.  ETRADD  et  al.    (I*  A.  l,4.'>a) 

(Supreme  Court  of  California,   ian.  13,  IdWi.) 

1.  AovERSE  Possession — What  CoNsrrruTES. 

Code  CSv.  Proc.  §§  318,  819,  provide  that 
no  action  arisins  out  of  title  to  real  property- 
caa  be  maintained,  unless  plaintiff  or  bis  pred- 
ecessor in  title  was  seized  or  possessed  of  tbe 
property  within  five  j-ears  before  the  commence- 
ment of  the  action.  Bection  323  provides  tliat 
for  the  parpose  of  constituting  an  adverse 
possession  by  a  person  claiming  title  founded 
upon  a  written  instrument,  land  is  deemed  to 
have  been  possessed:  (1)  Where  it  has  been 
nsnall}r  cultivated  or  Improved;  (^  where  it 
has  been  protected  by  a  substantial  indosure^ 
In  an  action  to  quiet  title,  brought  in  1901, 
it  appeared  that  defendant  and  his  predecessors 
had  claimed  title  under  a  written  instrnment 
since  18S2,  bad  paid  taxes  since  that  time,  had 
inclosed  the  property  with  other  adjoining  prop- 
erty by  a  substantial  fence,  had  cultivated  the 
same  b^  a  lessee  for  a  time,  bad  constructed 
a  dwelling  house  thereon  and  lived  in  it  for 
some  years,  bad  held  it  for  sale  as  town  lots, 
and  generally  exercised  acts  of  owner^hm 
during  the  whole  period,  field,  that  plaintiira 
action   was  barred  by  limitations. 

2.  Same— Ikclosube  or  Land. 

Under  Code  Civ.  Proc.  S  823,  snbd.  2, 
providing  that,  for  the  purpose  of  constituting 
an  adverse  possession  by  any  person  claiming 
a  title  founded  upon  a  written  instrument, 
land  is  deemed  to  have  been  possessed  where 
it  has  been  protected  by  a  substnntial  inolosure, 
it  is  not  necessary  that  the  particular  premises 
claimed  by  adverse  possession  be  segregated  and 
protected  by  a  sejiarate  fence ;  but  it  is  suffi- 
cient if  such  premises  be  included  within  an' 
incIOBure  top^tner  with  otlier  lands  held  by  the- 
daimant  nnder  a  claim  of  title. 
8.  Savb— CoNiiHuiTZ  or  PossKssion— Imteb- 

BUPTION. 

The  conveyance  of  land  by  one  in  adverse 
possession  nnder  color  of  title  and  the  failure 
of  the  grantee  to  enter  into  physical  possea^ion 
of  the  land  for  a  year  after  tbe  conveyance' 
does  not  constitute  an  interruption  of  the  con- 
tinuity of  possession,  in  the  absence  of  any 
physical  abandonment  of  possession,  and  where" 
the  claim  of  those  in  adverse  possession  is 
indicated  by_  a  substantial  inclosure  of  the  land 
and  the  withholding  of  possession  from  the 
rest  of  the  world. 
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.  Departrpeat  1.  Appeal  from  Soperlw 
Court,  Kern  Connty;  X  W.  Mabon,  Judge. 

Action  by  G.  A.  Botaford  against  A.  P. 
Syraud  and  another.  From  a  Judgment  for 
defendants,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.    Affirmed. 

Cbarles  O.  Lamberson,  for  appellant. 
Houghton  ft.  Houghton  and  B.  J,  Emmons, 
for  respondents. 

ANaELLOXTI,  J.  This  la  an  action  to 
quiet  title.  Defendants  bad  judgment,  and 
plaintiff  appeals  from  such  Judgment  and  an 
order  denying  bis  motion  for  a  new  trial. 
The  trial  court  found  that  plaintiff's  cause 
of  action  ts  barred  by  the  proTlsions  of  sec- 
Uon  318  and  319,  Oode  of  Civil  Procedurei 
The  only  point' made  by  appellant  upon  this 
appeal  Is  that  the  evidence  was  Insufficient 
to  sustain  these  findings. 

The  property  In  controversy  Is  a  block  of 
land  In  the  city  of  Bakersfleld,  described  as 
block  269,  and  formerly  laiown  as  "Block' 
2  N.  R.  5  B."  Title  thereto  has  been  con- 
tinuously claimed  by  defendants  and  their 
predecessors  ever  since  April,  1882,  under, 
and  by  virtue  of,  il  written  instrument  ex- 
ecuted at  that  time,  purporting'  to  convey 
the  premises  to  Charled  Lux.  Lux  conveyed 
a  half  Interest  therein  to  Henry  Miller.  Mil- 
ler and  Lux,  In  the  spring  of  1883,  Inclosed 
the  property,  with  other  adjoining  property 
held  by  them,  constructing  a  substantial  fence 
on  the  north,  south,  and  west  tides,  which, 
with  fences  surrounding  the  remainder  of 
the  property  held  by  them,  entirely  Inclosed 
and  protected  the  property  In  controvert. 
Until  March  25, 1887,  MUlerand  Lux  continued 
to  so  hold  possession  of  the  property,  claim- 
ing to  own  it  as  aforesaid.  The  evidence 
warrants  the  inference  that,  during  all  of 
said  time,  It  was  to  some  extent  used  for 
the  cultivation  of  com  by  a  Chinaman,  under 
lease  from  Miller  and  Lux.  On  March  25. 
1887,  Miller  and  Lux,  for  the  expressed  con- 
sideration of  $1,500,  executed  a  conveyance 
of  this  block  to  one  Seldt.  Seldt  refused  to 
allow  the  property  to  be  further  occupied  by 
the  Chinaman,  and  did  not  himself  personally 
occupy  it  or  do  any  work  thereon  for  about 
a  year.  During  all  of  this  time  it  continued 
to  he  Inclosed,  with  the  other  property  of 
Miller  and  Lux,  by  the  fence  already  spoken 
of,  but.  so  far  as  appears,  was  not  used  In 
any  way.  According  to  the  plan  of  the  city, 
the  block  was  bounded  on  the  east  by  O 
street,  which  had  never  been  opened.  In  the 
spring  of  the  year  1888,  Seldt  removed  the 
portions  of  the  north  and  south  fences  that 
were  on  such  street,  and  thus  opened  the 
street  on  the  east  side  of  the  block.  This 
left  the  east  side  of  the  block  open,  and  he 
did  not  construct  any  fence  on  the  east  line. 
At  the  same  time,  however,  he  cleared  some 
brush  and  trees  from  the  Innd,  and  leveled 
up  a  ditch  runniuK  across  it.  He  then  con- 
structed a  dwelling  house  on  the  block.  The 
land,  according  t»  the  map  of  the  «l^,  la 
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laid  off  in  eight  lots,  and  tbia  bouse  was 
built  on  lot  4.  Whether  there  was  any  map 
«r  plan  showing  such  lots  prior  to  Novembert 
)888,  does  not  appear.  In  November,  1888, 
be  sold  said  lot  4  to  defendant  Smith,  who 
resided  thereon  until  the  year  1901,  when  the 
house  was  destroyed  by  Ore.  The  remain- 
der of  the  property  Seldt  continued  to  use  to 
the  extmt  that  town  property  purchased  to 
bold  and  sell  as  town  lots  Is  ordinarily  used, 
until  he  sold  the  remainder  of  the  land  in 
1806.  He  grubbed  out  the  block,  cleared  off 
the  brush  and  trees,  did  something  in  connec- 
tion with  keeping  up  the  fences,  and  had  a 
aian  living  on  it  for  over  a  year.  His  gran- 
tees and  their  successors  continued  to  treat 
the  property  In  the  same  way,  until  finally 
several  houses  were  constructed  by  them  on 
the  land.  There  was  never  any  pretoise  of 
interference  with  such  possession  as  was  had 
by  defendants  and  their  predecessors  until, 
in  the  fall  of  1901,  this  action  was  com- 
menced. Defendants  and  their  grantors  have 
paid  all  taxes  levied  on  said  property  ever 
since  the  year  1882.  These  facta  fully  war- 
ranted tbe  trial  court  in  holding  that  there 
was  Bucb  an  adverse,  possession  of  tbe  land 
by  defendants'  predecessors  for  fire  years, 
commencing  la  the  spring  of  1883,  as  would 
bar  plalntllTs  action. 

There  can  be  no  Question  that  a  sufficient 
adverse  possession  was  initiated  by  Miller 
and  Lux  under  a  claim  of  title,  founded  on 
a  written  instrument.  In  the  spring  of  1888. 
and  continued  by  them  until  March  25,  1887. 
Not  only  did  tbe  evidence  warrant  the  trial 
court  in  holding  that  the  Mode  was  cultivated 
and  a  crop  of  com  raised  tbereon  every  year 
by  tbelr  tenant;  daring  the  whole  of  aaid 
period  (Cod«  Civ.  Proc.  i  323,  subd.  1)  ;  but 
It  was  also  during  the  whole  of  said  time 
protected  by  a  substantial  Inclosure.  Subdi- 
visitm  2  of  same  section.  There  is  nothing 
in  the  point  made  by  appellant  that  the  par- 
ticular land  In  controversy  was  not  so  pro- 
tected, because  It  was  not  separately  entire- 
ly Inclosed  by  a  fence,  but  was  contained  in 
an  inclosure  with  other  lands  on  the  east  also 
held  by  Miller  and  Lux  under  claim  of  title. 
There  could  be  no  good  reason  for  requlrini? 
the  claimant  to  subdivide  the  land  claimed, 
and  make  subindosnres  therein,  and  no  such 
rfequirement  Is  evidenced  by  the  statute.  Tbe 
precise  point  appears  to  have  been  decided 
against  the  contention  of  appellant,  in  Hall 
V.  Oittings,  2  Har.  ft  J.  (Md.)  380,  and  was 
not  Involved  in  any  of  tbe  cases  cited  by  him. 
It  Is,  of  course,  true,  that  the  adverse  posses- 
sion must  be  continuous  for  the  -full  period 
of  five  years,  and  it  Is  urged  that  the  con- 
tinuity was  broken  when  Miller  and  Lux 
made  tbe  conveyance  to  Seldt  on  March  25„ 
1887,  and  Seldt  did  not  for  one  year  openly 
do  any  act  indicating  that  he  had  taken 
physical  possession  of  tbe  land.  It  Is  said 
that  by  the  mere  making  of  such  conveyance, 
Miller  and  Lux  entirely  abandoned  their  pos- 
,  seaBion,  and  tbat  Seldt  did  not  at  onceJakp 
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podseaslon.  and  that  the  numlng  of  the  atat- 
tite  was  tberefore  Interrupted,  and  that  it 
followB,  under  the  well-settled  rule  as  to  the 
effect  of  an  Interruption  of  such  possession, 
that  the  possession  of  the  true  owner  con- 
structively Intervened  and  rendered  all  previ- 
ous possession  Invalid.  It  must  be  borne  In 
mind  that  during  this  year  there  waa  no 
visible  abandonment  of  possession.  The  land 
In  controversy  continued  to  be  protected  with 
the  lands  on  the  east  still  claimed  by  Miller 
and  Lux,  by  a  substantial  Inclosure.  The 
notice  as  to  an  adverse  claim  to  this  land, 
and  actual,  open,  and  exclusive  possession 
thereof  by  such  adverse  claimant,  was  the 
same  In  effect  after  as  before  the  deed. 

Under  the  facts  of  this  case  we  are  of  the 
opinion  that  there  was  no  Interruption  of  the 
possession.  The  contention  of  plaintiff  In 
this  regard  Is  based  solely  upon  the  execution 
of  the  deed  by  Miller  and  Lux  to  Seldt. 
There  was  not  the  slightest  evidence  of  any 
intention  on  the  part  of  Miller  and  Lax  to 
abandon  the  actual  possession  held  by  them 
for  fonr  years,  except  in  so  far  as  their  deed 
Indicated  their  intention  to  yield  that  pos- 
session to  their  grantee  for  a  valuable  con- 
sideration. By  such  deed  they  simply  trans- 
ferred their  claim  of  title  and  whatever  right 
of  possession  they  had  to  such  grantee,  and 
If  actual  possession  of  the  land  was  not  at 
once  personally  taken  by  Seidt  under  his 
deed.  It  continued  to  be  held  by  Miller  and 
Lux  for  him,  and  as  his  agents,  for  the  land 
certainly  continued  to  be  openly  and  notorl- 
ously  withheld  from  all  others  In  the  same 
manner  that  it  had  previously  been  withheld, 
and  it  Is  very  clear  that  there  was  no  Inten- 
tion on  the  part  of  Seldt  to  abandon  the 
property  be  had  purchased.  No  particular 
formality  was  necessary  for  the  transfer  of 
possession  to  Seldt,  or  the  taking  of  posses- 
sion by  him,  and  it  was  not  essential  to  a 
continuance  of  the  already  Inaugurated  and 
maintained  possession  that  he  should  at  once 
personally  go  upon  the  land,  or  perform  any 
act  of  occupancy  thereon.  If  bis  subsequent 
acts  In  regard  to  the  property,  taking  into 
consideration  the  nature  and  condition  of  the 
property,  and  the  uses  to  which  It  was  adapt- 
ed, were  such  as  to  indicate  a  continuously 
existing  intention  to  retain  possession  of  the 
property,  that  fact,  coupled  with  the  fact 
of  possession  actually  and  notoriously  with- 
held from  all  others  except  his  grantors,  la 
sufficient  to  show  a  continuance  In  him  of 
the  possession  previously  held  under  the 
claim  of  title  by  his  grantors.  There  can  be 
no  question  that,  taking  Into  consideration 
the  nature  and  condition  of  this  property, 
the  uses  to  which  it  was  adapted,  and  the 
purposes  for  which  Seldt  acquired  it,  the  evi- 
dence warranted  a  conclusion  that  the  subse- 
quent conduct  of  Seldt  was  such  as  to  show 
a  continued  existing  Intent  to  retain  possea- 
sion.  It  is  said  in  1  Cyc,  at  page  1021,  and 
the  statement  is  amply  sustained  by  author- 
ities thare  cited:    "Periods  of  vacancy  io- 


tident  to  or  occasioned  by  change  of  posses- 
sion, or  by  the  substitution  of  one  tenant 
for  another,  and  which  are  not  of  longer 
duration  than  is  reasonable,  In  view  of  the 
character  of  the  land  and  the  uses  to  wblch 
It  is  adapted  and  devoted,  do  not  constitnte 
interruptions  of  possession,  destroying  its 
continuity  In  I^al  contemplation,  when  there 
la  no  intention  to  abandon  the  possession. 
They  are  but  Incidents  of  that  continuous 
possession  which  the  land.  Inherently,  and 
In  relation  to  the  manner  of  its  use,  admita 
of.  This  rule  proceeds  upon  the  theory  that 
notwithstanding  such  interruptions  of  actnnl 
occupancy,  there  is  in  fact  no  actual  inter- 
ruption of  such  acta  of  possession  as  the  land 
is  reasonably  susceptible  of." 

There  was  ample  evidence  to  warrant  the 
court  In  holding  that  tl>e  adverse  posocsirfon 
continued  for  the  full  period  of  five  years. 
Whatever  doubt  there  may  be  as  to  tlie  pre- 
cise time  in  the  spring  of  1888  when  Seidt 
commenced  doing  work  on  and  about  the 
land,  the  evidence  as  to  what  was  done  by 
him  In  tlte  way  of  opening  O  street  on  the 
east  side,  clearing  the  land  of  Its  incumbent 
growth,  leveling  the  ditch  on  the  same  and 
the  construction  of  a  bouse  on  a  porticn 
thereof,  was  sufficient  to  show,  consldo'ing 
the  nature  of  tlte  property,  a  continuooa  ad- 
verse possession  of  the  whole  blodc,  extend- 
ing beyond  the  five  years  commencing  with 
the  "spring"  of  1883. 

The  Judgment  and  order  are  affirmed. 

We  concur:    SHAW,  X ;  McFARLAND,  X 


<3S  C<rio.  «3) 
TRASK  V.  PEOPLE. 
(Supreme  Court  of  Colorado.    Dec.  4,   I905l.) 

Indictment  and  Infoemation— Dupucrrx— 

Separate  Offenses. 

Mills'  Ann.  St.  |  1439,  requires  offensee  to 
be  prosecuted  as  prescribied  by  statute,  and 
section  1452  provides  that,  when  there  are 
several  charges  against  any  person  for  the  same 
act  or  for  connected  acts  which  may  be  prop- 
erly joined,  the  whole  may  be  joined  io  one 
indictment  in  separate  counts.  An  information, 
containing  but  one  count,  charged  defrndnnt 
with  larceny  as  a  bailee  of  certain  household 
articles,  clothes,  a  diamond  ring,  and  money. 
The  state's  evidence  showed  that  the  various 
articles  specified  were  delivered  to  defendant  at 
different  times  and  for  different  purpo.ses. 
Held,  that  the  offenses  charged  In  the  informa- 
tion were  separate  and  distmct,  and  the  court 
should  have  quashed  the  information  on  motion 
Interposed  at  the  close  of  the  state's  case. 

Steele,  J.,  dissenting. 

In  Bana  Error  to  District  Court,  El  Paao 
County ;  Bobert  E.  Lewis,  Judge. 

Harlan  Trask  was  convicted  of  larceny, 
and  brings  error.    Beversed. 

Qoddard  8t  Warner,  McAllister  &  Oandy, 
and  N.  M.  Campbell,  for  plaintiff  in  error. 
N.  C.  Miller,  Atty.  Gen.,  and  L  B.  MeiviUeb 
Asst  Atty.  Gen.,  for  the  Peopi& 

MAXWELL,  X  Plaintiff  in  error  was  con* 
victed  of  larcenj  as  bailee  and  aentenced  to  a 
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term  of  not  less  than  seven  or  more  than  eight 
years  In  the  penitentiary.  Tlie  Information  up- 
on which  he  was  tried  and  convicted  contain- 
ed one  count,  and  was  as  follows:  "Henry 
Trowbridge,  district  attorney  within  and  for 
the  Fourth  judicial  district  of  the  state  of 
Colorado,  in  the  county  of  El  Paso,  in  the 
state  aforesaid,  In  the  name  and  by  the  au- 
thority of  the  people  of  the  state  of  Colorado, 
informs  the  court  that  Harlan  Trask,  on 
the  5th  day  of  April,  A.  D.  1903,  at  the  said 
county  of  El  Paso,  being  then  and  there  the 
bailee  of  (here  follows  a  description  of  cer- 
tain household  articles,  clothes,  including  a 
white  dress  and  black  hat,  a  diamond  ring, 
and  certain  moneys,  stating  the  value  there- 
of), all  of  said  property  being  then  and  there 
the  personal  property  of  one  Mrs.  A.  L. 
Brown  and  having  been  theretofore  delivered 
to  him,  the  said  Harlan  Trask,  by  her,  the 
said  Mrs.  A.  L.  Brown,  did  then  and  there 
fraudulently  and  feloniously  steal,  take,  and 
carry  away  and  convert  said  property  to  his 
own  use,  with  Intent  to  steal  the  same,  con- 
trary to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  said  the  people  of  the  state 
of  Colorado."  Eighty-five  assignments  of  er- 
ror are  presented,  many  of  which  are  based 
upon  exceptions  reserved  to  the  rulings  of  the 
court  in  the  admission  and  rejection  of  evi- 
dence. In  the  printed  briefs  and  at  the  oral 
argument  six  propositions  presented  by  coun- 
sel are  relied  upon  to  reverse  the  Judgment 
This  discussion  will  be  limited  to  this  one 
proposition  presented  by  counsel :  (3)  Sever- 
al offenses  charged  in  one  count"  With  def- 
erence to  eminent  counsel  representing  plain- 
tiff in  error,  we  are  constrained  to  state  that 
a  more  accurate  statement  of  their  position, 
as  shown  by  their  argument  upon  this  prop- 
osition, would  be  that  it  appeared  from  the 
evidence  at  the  trial  that  defendant  was  be- 
ing tried  for  more  than  one  separate  and  dis- 
tinct crime,  and  ui)on  this  statement  we  will 
consider  the  record. 

The  information  charged  that  plaintiff  in 
error  on  April  5,  1903,  being  bailee  of  all 
the  articles  mentioned  In  the  information, 
by  one  act,  did  convert  them,  etc.  For  the 
purposes  of  this  discussion  the  articles  de- 
scribed in  the  information  will  be  divided  in- 
to four  classes:  (1)  Household  articles  and 
clothes;  (2)  a  white  dress  and  black  hat;  (3) 
a  diamond  ring;  (4)  certain  moneys.  The  evi- 
dence of  the  prosecution  was  to  the  follow- 
ing general  effect :  That  the  household  goods 
and  clothes  were  delivered  April  4,  1903,  for 
safe-keeping;  that  the  white  dress  and  black 
hat  were  delivered  about  April  15th  under 
a  separate  bailment  not  for  safe-keeping,  but 
for  delivery  to  one  Wilbur;  that  the  diamond 
ring  was  delivered  about  April  14th  for  the 
purpose  of  pawning  and  raising  money  for 
the  use  of  the  prosecuting  witness;  that  cer- 
tain moneys  were  delivered  about  April  20th 
for  the  purpose  of  safe-keeping,  and  for  the 
payment  of  the  expenses  of  a  trip  of  the  pros- 
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ecutlng  witness  to  Kansas  City — all  of  the 
foregoing  deliveries  having  been  made  to 
plaintiflT  In  error  by  the  prosecuting  witness. 
To  the  introduction  of  all  testimony  relating 
to  the  white  dress  and  black  hat,  the  dia- 
mond ring,  and  the  certain  moneys,  counsel 
for  plaintiff  in  error  objected,  assigning  as 
grounds  of  objection  that  the  same  was  iu- 
comi)eteut  and  that  it  appeared  that  such  tes- 
timony related  to  other,  separate,  and  dis- 
tinct transactions.  At  the  close  of  the  state's 
case  counsel  for  plaintiff  in  error  moved  to 
quash  the  information,  and  for  an  instructioc 
to  the  jury  to  return  a  verdict  in  favor  of 
the  defendant  upon  the  grounds  that  it  ap- 
peared from  the  evidence  that  several  dis- 
tinct transactions  had  been  embodied  in  the 
one  count  of  the  information  and  that  the  in- 
formation was  bad  for  duplicity,  and  that 
it  appeared  from  the  evidence  that  the  de- 
fendant was  now  on  trial  for  more  than  one 
violation  of  law,  involving  separate  and  dis- 
tinct transactions.  In  this  motion  particular 
attention  was  called  to  the  evidence  relating 
to  the  white  dress  and  black  hat  and  the  dia- 
mond ring.  At  the  close  of  all  the  testimony 
counsel  for  plaintiff  in  error  requested  an  in- 
struction to  the  jury  to  return  a  verdict  of 
not  guilty,  also  instructions  to  entirely  disre- 
gard all  testimony  as  to  the  certain  moneys, 
the  diamond  ring,  and  the  white  drees  and 
black  hat  all  of  which  requests  were  refused. 
Throughout  the  trial  counsel  for  plaintiff  in 
error,  even  to  the  point  of  appearing  contu- 
macious, sought  to  protect  his  client  along 
the  lines  indicated,  by  obj^ttons  to  the  tes- 
timony, by  the  motion  to  quash,  the  request 
for  a  verdict  and  by  the  requests  for  instruc- 
tious,  and  at  all  times  was  met  by  adverse 
rulings  of  the  court,  to  which  rulings  excep- 
tion were  duly  preserved. 

It  is  l>eyond  question  that  the  evidence  ob- 
jected to  disclosed  that  there  were  several 
separate  and  dlslinct  bailments  for  different 
purposes,  and  that  as  many  separate  and  dis- 
tinct conversions  with  Intent  to  steal  had 
been  committed,  and,  as  conversion  with  In- 
tent to  steal  is  the  gravamen  of  the  crime 
of  larceny  as  bailee,  it  is  clear  that  the  plahi- 
tiff  in  error,  upon  an  information  charging 
one  offense,  under  the  rulings  of  the  court 
was  forced  to  stand  trial  for  several  separate 
and  distinct  offenses.  That  the  trial  court 
finally  became  convinced  of  this  fact  is  mani- 
fest from  an  instruction  given  to  the  Jury, 
wherein  It  was  charged  that  In  no  event 
could  the  defendant  be  found  guilty  for 
failure  to  turn  over  to  one  Bernard  certain 
household  furniture,  for  failure  to  turn  over 
to  tilibur  the  effects  turned  over  by  Mrs. 
Brown  to  plaintiff  in  error  for  that  purpose, 
meaning  thereby  the  white  dress  and  black 
hat,  or  for  failure  to  turn  over  the  certain 
moneys.  In  White  v.  People,  8  Colo.  App. 
280,  45  Pac.  539,  the  information  consisted  of 
three  counts.  The  first  charged  defendant 
with  larceny  March  1,  1803,  of  two  head  of 
neat  cattle,  the  property'  of  Emanuel  C.  Tolte. 
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The  second  charged  larceny  by  the  defend- 
ant May  20,  1893,  of  eight  head  of  neat  cat- 
tle, the  property  of  Emanuel  C.  Tolle.  The 
third  charged  larceny  by  the  defendant  July 
3, 1893,  of  eight  head  of  neat  cattle,  the  prop- 
erty of  Emanuel  C.  Tolle.  It  appears  from 
a  statement  In  the  opinion  that  the  defend- 
ant was  tried  upon  the  second  and  third 
counts  only,  found  guilty  upon  both  counts, 
and  the  court  adjudged  a  separate  punish- 
ment upon  each  count.  Judge  Thomson  said 
(at  page  293  of  8  Colo.  App.,  at  page  540  of 
45  Pac.)  :  "The  authorities  are  practically 
unanimous  that  It  Is  Improper  to  Include  dis- 
tinct offenses  In  the  same  Indictment,  and 
that  either  Id  the  case  of  duplicity,  or  of 
misjoinder  of  counts.  If  objection  Is  made 
In  apt  time,  the  court  will  In  the  one  case 
quash  the  indictment,  and  In  the  other  com- 
pel the  prosecutor  to  elect  on  which  count  he 
win  proceed;  but  that  neither  duplicity  nor 
misjoinder  Is  a  ground  for  arrest  of  Judgment 
[cited  authorities].  It  may  not  appear  upon 
the  face  of  the  indictment  whether  the  offen- 
ses charged  are  or  are  not  distinct  The  saino 
crime  may  be  charged  as  having  been  commit- 
ted at  different  times,  or  the  language  of 
the  indictment  whether  the  offenses  char- 
ged are  or  are  not  distinct  The  same  crime 
may  be  charged  as  having  been  committed 
at  different  times,  or  the  language  of  the 
indictment  may  be  such  that  It  appears  to 
charge  separate  offenses;  but  the  several 
counts  may  nevertheless  relate  to  the  same 
transaction,  and  It  may  therefore  be  Impos- 
sible to  determine,  before  the  evidence  Is  In, 
whetlier  the  prisoner  Is  being  prosecuted  for 
one  offense  or  for  several  unconnected  of- 
fenses, so  that  a  motion  before  trial  might 
properly  be  disallowed;  but,  whenever  It 
does  appear  that  different  transactions  are 
combined,  the  objection  Is  in  order.  •  •  • 
Now,  the  very  fact  of  the  prosecution  of  a 
prisoner  at  one  time  for  several  dlffwent 
crimes  must  have  a  tendency  to  prejudice 
the  Jury  against  him.  He  Is  presented  to 
them,  not  as  charged  with  the  commission  of 
one  offense,  but  as  a  habitual  criminal,  and 
so  an  impression  may  be  produced  upon 
them,  unfavorable  to  him,  difficult  to  remove, 
and  which  has  a  tendency  to  make  his  con- 
viction easy."  We  are  not  In  accord  with 
that  ijortlon  of  the  opinion  Just  quoted  from 
which  announces  that  it  is  the  duty  of  the 
court  to  interpose  for  the  protection  of  the 
defendant,  without  motion  from  him. 

In  the  case  in  hand  It  Is  not  necessary  to 
take  such  position,  as  counsel  for  plaintiff 
In  error,  at  all  stages  of  the  trial,  by  every 
possible  means,  except,  possibly,  a  motion 
to  compel  the  state  to  elect,  objected  to  and 
moved  the  court  to  exclude  and  take  from 
the  consideration  of  the  Jury  the  objection- 
able evidence,  the  force  and  effect  of  which 
was  to  compel  the  prosecution  to  elect  upon 
which  defense  it  would  proceed.  The  fol- 
lowing authorities  supiwrt  the  doctrine  an- 
nounced by  Judge  Thomson  In  the  Wblt« 


Case,  supra:  Heineman  v.  State,  22  Tex. 
App.  44,  2  S.  W.  619 ;  State  v.  Weil,  89  Ind. 
28(5;  Joslyn  v.  State,  128  Ind.  161,  27  N.  E. 
492,  25  Am.  St  Rep.  425;  Edelhoff  T.  State. 
5  Wyo.  19,  36  Pac.  627.  The  following  sec- 
tions of  the  Criminal  Code  of  this  state  war- 
rant the  statement  that  In  view  of  the  testi- 
mony allowed  to  be  introduced  on  behalf  of 
the  state,  over  the  objection  of  plaintiff  In 
error,  this  proceeding  was  unauthorized: 
"AH  offenses  herein  defined  shall  be  prose- 
cuted and  punished  as  herein  prescribed,  and 
not  otherwise."  1  Mills'  Ann.  St  i  1439. 
"Whenever  there  are  or  shall  be  several 
charges  against  any  person  or  persons  for 
the  same  act  or  transaction,  or  for  one  or 
more  acts  or  transactions  connected  together, 
or  for  one  or  more  acts  or  transactions  of 
iiie  same  class  of  crimes  or  offenses,  which 
may  be  properly  Joined,  Instead  of  having 
several  indictments  the  whole  may  be  Joined 
In  one  indictment  in  separate  counts,  and  If 
two  or  more  indictments  are  found  In  such 
cases  the  court  may  order  them  consoli- 
dated." 1  Mills'  Ann.  St  S  1432.  If  the  ac- 
tions or  transactions  covered  by  the  informa- 
tlon  in  this  case  were  so  connected  together 
as  to  bring  them  within  the  provisions  of 
the  last-above  quoted  section  of  the  Criminal 
Code,  the  same  should  have  been  charged  in 
separate  counts  of  the  information.  If.  on 
tile  other  hand,  they  were  separate,  distinct, 
and  disconnected  acts  and  transactions,  they 
should  have  been  charged  In  separate  and 
distinct  Informations  or  Indictments. 

The  Attorney  General  practically  concedes 
the  correctness  of  the  proposition  contended 
for  by  plaintiff  in  error,  but  urges  that  prop- 
er objection  was  not  made  at  the  trial.  We 
quote  from  his  brief:  "It  Is  undoubtedly 
tnie  that  but  one  offense  can  be  Included  in  a 
single  count  but  In  the  case  at  bar  such 
fact  could  not  be  determined  on  the  face  of 
the  Information,  nor  at  the  time  that  the 
evidence  was  objected  to  by  the  defendant 
could  the  court  determine  which  evidence 
should  be  received  and  which  rejected,  and. 
as  there  was  no  motion  made,  at  any  time, 
requiring  the  prosecution  to  elect  upon  which 
of  these  charges  it  would  rely,  nor  any  mo- 
tion made  to  take  the  evidence  of  other  facts 
from  the  Jury,  counsel  are  not  now  in  posi- 
tion to  complain."  If  we  understand  the 
above,  it  seems  to  mean  that  one  may  be 
placed  upon  trial  under  an  Information  simi- 
lar to  the  one  In  this  case,  evidence  intro- 
duced of  a  nnmber  of  separate  and  distinct 
acts  and  transactions,  offenses  under  the 
law,  and  at  the  close  of  the  testimony  the 
court  may,  sna  sponte,  determine  which  one 
of  the  several  separate  and  distinct  crimes 
charged  has,  In  its  Judgment  been  proven, 
and  by  instruction  submit  that  crime  only  to 
the  determination  of  the  Jury.  The  mere 
statement  of  the  proposition  carries  with  It 
its  own  refutation.  White  v.  People,  supra, 
is  a  complete  answer  to  this  contention.  Fnr- 
.  therutore,  the  position  of  the  Attorney  Geo- 
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eral  Is  not  supported  by  the  record,  (or  the 
irenson  that  Instructions  to  the  Jury  were 
requested  entirely  eliminating  from  their 
consideration  all  testimony  relating  to  the 
white  dress  and  black  hat,  the  diamond  ring, 
and  the  certain  moneys,  the  object  and  intent 
of  which  requests  was  to  take  from  the  jury 
all  evidence  relating  to  the  separate  and  dis- 
tinct oCFensea.  All  of  these  requests  were  re- 
fused. 

Mitchell  T.  People,  24  Oolo.  532,  52  Pac. 
671,  Is  cited  by  the  Attorney  General  In  sup- 
port of  his  imsitlon,  and  this  quotation  made 
therefrom:  "The  evidence  of  different  acts 
was  not  objected  to,  nor  was  any  motion 
made  requiring  the  prosecution  to  elect  upon 
which  of  them  It  would  rely  for  conviction. 
Counsel  are  not  in  a  position  to  now  com- 
plain that  an  actual  election  was  not  made, 
and  that  testimony  as  to  more  than  one 
offense  was  permitted  to  go  to  the  Jury." 
In  the  case  under  consideration  the  evidence 
of  different  acts,  transactions,  and  offenses 
was  objected  to  at  the  time  of  its  introduc- 
tion. At  the  close  of  the  state's  case  motion 
to  quash  the  Information  was  interposed  up- 
on the  ground  that  the  evidence  disclosed 
that  several  distinct  transactions  bad  been 
embodied  In  one  count  of  the  information, 
and,  furthermore,  at  the  close  of  all  the  testi- 
mony requests  were  made  for  instructions  to 
the  Jury  to  disregard  all  objectionable  testi- 
mony for  any  purpose  whatever,  all  of  which 
were  ruled  against  plaintiff  in  error,  so  that 
upon  the  record  here  presented  the  case  cited 
Is  not  in  point.  There  is  nothing  In  this 
opinion  contrary  to  the  rule  that  mere  non- 
dlrectlon  by  the  court  Is  not  ground  for  a 
reversal,  unless  specific  instructions,  good  In 
ix)lnt  of  law,  are  requested  and  refused;  an- 
nounced by  this  court  In  Brown  v.  People, 
20  Colo.  161,  36  Pac.  1040,  and  approved  in 
Mow  V.  People,  31  Colo.  351,  72  Pac.  1069. 
The  fundamental  error  committed  by  the 
court  was  the  adverse  ruling  upou  the  mo- 
tion to  quash  the  information  Interposed  at 
the  close  of  the  state's  ease,  at  which  time  It 
appeared  from  the  evidence  that  several  of- 
fenses had  been  charged  in  one  count 

It  is  also  urged  by  the  Attorney  General 
that,  as  soon  as  the  fact  that  testimony  as  to 
more  than  one  separate  offense  had  been  ad- 
mitted, the  court  of  Its  own  motion  instructed 
the  Jury  In  that  regard  as  follows:  "Instruc- 
tion No.  4.  In  no  event  can  the  defendant  be 
found  guilty  In  this  case  for  failure  on  his 
part  to  deliver  the  furniture  in  the  house  to 
George  Bernard,  nor  for  failure  to  deliver 
any  of  the  effects  turned  over  to  him  by  Mrs. 
Brown  to  the  witness  Wilbur,  nor  for  failure, 
If  any,  to  account  to  and  turn  over  to  Mrs. 
Brown  any  moneys  at  Kansas  City;  but  these 
transactions  may  be  considered  by  you  for 
the  purpose  of  explaining  and  throwing  light 
on  the  inquiry  as  to  what  was  the  intent  of 
the  defendant  In  retaining  the  personal  prop- 
erty mentioned  in  instruction  Xo.  1,  or  so 
much  thereof  as  may  be  retained  and  to  aid 


you  In  deciding  whether  or  not  the  defendant 
feloniously  converted  said  property  to  bis 
own  use,  with  intent  to  steal  the  same."  It 
is  needless  to  say  that  this  instmctlon  was 
not  given  to  the  Jury  until  the  close  of  the 
testimony.  In  none  of  the  rulings  upon  the 
objections  to  the  introduction  of  testimony 
as  to  separate  and  distinct  offenses  was  it  in- 
timated that  such  testimony  was  admitted 
solely  for  the  purpose  of  proving  the  Intent 
of  plaintiff  in  error.  It  is  said  that  the  char- 
acter of  evidence  objected  to  is  within  the 
rule  announced  by  this  court  In  Housb  t. 
People,  24  Colo.  262-264,  60  Pac.  1036,  and 
Chipman  v.  People,  24  Colo.  520-522,  52  Pac. 
677.  The  rule  announced  in  the  cases  cited 
relates  to  evidence  of  an  entirely  different 
character  from  the  evidence  admitted  in  the 
case  under  consideration,  in  that  the  evidence 
there  admitted  was  of  offenses  other  than 
the  one  complained  of.  The  evidence  here 
objected  to  was  not  of  an  offense  other  than 
the  one  charged,  bat  was  of  substantive  of- 
fenses of  which  defendant  was  charged  by 
the  Information,  and  for  which  he  was  thea 
and  there  on  trlaL 

That  the  errors  complained  of  were  highly 
prejudicial  to  the  plaintiff  in  error  cannot 
admit  of  doubt,  for  which  reason  the  Judg- 
ment must  be  reversed. 

Reversed. 

STEELE,  J.,  dissents.  CAMPBEiLL  and 
GODDARD,  JJ.,  not  sitting. 


35  Colo.  19 
PREFERRED  ACC.  INS.  CO.  v.  FIELDING. 
(Supreme  Court  of  Colorado.    Dec.  4,  1005.) 

1.  Insubancb  —  Accident  Poijot  —  Action  — 
Burden  of  Pboof. 

In  an  action  on  an  accident  policy,  binding 
tbe  insurer  to  pay  a  specified  sum  on  the  death 
of  the  insured  in  consequence  of  external, 
violent,  and  accidental  means,  plaintiff  has  the 
burden  of  proving  that  the  death  of  insured  was 
caused  by  external  violence  and  by  accidental 
means. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  §  1604.] 

2.  Saue. 

The  burden  of  proof  resting  on  plaintiff. 
In  an  action  on  an  accident  policy  bindinc  tbe 
insurer  to  pay  a  specified  sum  on  the  death 
of  the  insured  In  consequence  of  externnl, 
violent,  and  accidental  means,  to  abow  that 
the  death  of  the  insured  was  caused  by  external, 
violent,  and  accidental  means,  is  discharged  on 
his  establishing  tbe  death  by  unexplained  vio- 
lent external  means. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent.  Dig.  Insurance,  f  16G4.] 

3.  Same— Evidence— SurriciEHCT. 

Evidence,  in  an  action  on  an  accident 
policy  binding  the  Insurer  to  pay  a  specified 
sum  on  the  death  of  the  insured  in  consequence 
of  external,  violent,  and  accidental  means,  ex- 
amined, and  held  to  warrant  a  finding  that  *^he 
death  of  the  insured  was  caused  by  violent,  ex- 
ternal, and  accidental  means. 

4.  Samf,— Pboximatb  Cause  of  Death. 

Where,  in  an  action  on  an  accident  policy 
stipuhitinj;  that  the  insurer  would  not  be  liable 
for    the   death   of    the   insured,,  expt^j^^li^e 
Ljigitized  by" 
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the  death  resulted  proximately  and  solely  from 
accidental  causes,  testimony  which  showed  that 
the  results  which  followed  an  external  injury 
received  by  the  insured  as  its  necessary  con- 
sequence, and  which  would  not  have  talLen 
place  had  it  not  been  for  the  injury,  caused 
the  death  of  insured,  was  sufficient  to  warrant 
a  finding  that  the  injury  was  the  proximate 
and  sole  cause  of  death. 

IBd.  Note. — ^For  eases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  §  1186.] 

5.  Same— FoBFEiTURE     of    Policy— Failubb 
TO  Give  Notice  of  Accident. 

An  accident  policy  required  the  giving  of 
immediate  notice  to  the  insurer  of  any  accident 
on  account  of  which  claim  would  be  made. 
There  was  no  suggestion  of  forfeiture  for  fail- 
ure to  give  the  notice,  but  it  was  provided 
thnt  on  the  failure  to  furnish  proof  of  death 
within  the  time  specified,  the  claim  should 
be  forfeited  to  the  insurer.  Held,  that  the 
failure  to  give  immediate  notice  of  an  accident 
did  not  work  a  forfeiture  of  the  policy. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  §§  1333-133C.] 

6.  Same— Proof  of  Death— Sufficiency. 

An  insurer,  in  an  accident  policy  requiring 
proof  of  death  of  insured  within  a  specified 
time,  can  only  require  proofs  of  death  necessary 
to  establish  a  prima  facie  case,  and  cannot 
require  the  affidavits  of  persons  having  personal 
knowledge  of  the  injuries  resulting  in  insured's 
death. 

[Ed.  Note. — For  cases  in  noint,  see  vol.  28, 
Cent  Dig.  Insurance,  i  1347.] 

7.  Same— Waives. 

Where  an  insurer.  In  an  accident  policy, 
returned  the  preliminary  proofs  of  death  of 
insured  with  the  statement  that,  as  neither  of 
the  affiants  had  personal  knowledge  of  the 
circumstances  connected  with  tlie  alleged  injury 
and  death  of  insured,  they  did  not  afford  any 
proof  that  the  death  resulted  proximately  and 
solely  from  accidental  causes,  and  thereby  in 
effect  demanded  proofs  which  the  policy  did  not 
require,  it  waived  the  preliminary  proofs  which 
the  policy  called  for. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  «§  1380,  138a] 

8.  Same— Stipulation  as  to  Time  to  Sue— 
Waivee. 

Where  an  insurer  refused  the  preliminary 
proofs  of  death  of  insured  and  demanded  proof 
which  the  policy  did  not  call  for,  it  waived 
the  right  to  insist  on  the  expiration  of  the 
period  provided  for  in  the  policy,  after  fur- 
nishing preliminary^  proofs  of  death,  before  an 
action  could  be  maintained  on  the  policy. 

Appeal  from  District  Court,  Arapahoe 
County;  Booth  M.  Malone,  Judge. 

Action  by  Thomas  BMelding.  administrator 
of  William  H.  Emanuel,  deceased,  against 
the  Preferred  Accident  Insurance  Company. 
Prom  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Sylvester  G.  Williams,  for  appellant.  Fred 
W.  Parks  and  Waldron  &  Thompson,  for  ap- 
pellee. 

GABBEKT,  C.  J.  Plaintiff  claimed  that 
the  death  of  deceased  was  caused  by  injuries 
accidentally  received.  The  first  question  we 
shall  consider  is  the  contention  on  behalf 
of  counsel  for  the  defendant  that  the  testi- 
mony on  the  part  of  the  plaintiff  failed  to  es- 
tablish that  these  Injuries  were  the  result  of 
an  accident    A  witness  testified  that  he  met 


the  deceased  about  5  o'clock  of  the  afternoon 
of  April  10,  1901,  at  a  hotel  In  New  York 
City;  that  they  sat  down  and  talked  about 
half  an  hour;  that  he  felt  badly  over  bis 
father's  death,  which  had  recently  occurred, 
but  seemed  in  perfect  health,  and  was  cheer- 
ful over  bis  business  prospects;  that  deceased 
left  him  about  6  o'clock,  saying  that  be  bad 
to  meet  bis  brother.  About  10:30  that  eve- 
ning his  brother  found  him  In  bed,  sick,  at  a 
hotel,  claiming  that  he  was  111  from  natural 
causes.  His  brother  slept  that  night  in 
a  room  adjoining  his,  and  left  him  next 
morning  about  6:30  for  the  purpose  of  meet- 
ing the  vessel  which  was  to  arrive  from  Eng- 
land, bearing  the  remains  of  their  father. 
The  deceased  was  too  sick  to  go  with  him, 
subsequently  went  to  the  home  of  their 
deceased  father,  reaching  there  about  7 
o'clock  that  evening.  From  that  time  up  to 
the  hour  of  his  death  he  was  confined  to  the 
house,  except  for  a  short  time  on  the  day  of 
bis  arrival  he  visited  a  nearby  club,  and 
again  on  Friday,  April  12th,  visited  the  club 
and  a  drug  store  a  few  blocks  distant  His 
actions  from  the  time  of  his  arrival  in- 
dicated that  he  was  suffering  intense 
Iiain.  On  Simday,  April  14tb,  burns  were 
discovered  on  his  body,  which  according  to 
the  testimony  of  a  physician  were  then  two 
or  three  day  old  and  were  caused  or  pro^ 
duced  either  by  acids,  molten  iron,  or  direct 
contact  with  a  red-hot  object.  The  de- 
ceased claimed  that  he  bad  not  been  in- 
jured in  any  way,  but  rather  that  what  was 
designated  burns  upon  bis  body  were  the  re- 
sult of  natural  causes.  He  probably  pro- 
cured a  lotion  at  the  drug  store  which  lie 
applied  to  his  Injuries  prior  to  the  date  when 
a  physicl.nn  was  called,  but  his  hands  were 
not  injured  or  discolored. 

The  policy  sued  upon  provides  that  tlie 
defendant  company  "doth  insure  •  *  • 
against  the  effects  of  bodily  injuries  caus- 
ed solely  by  external  violent,  and  accidental 
means,  to  wit:  ♦  *  *  (d)  If  deatb  shall 
result  solely  from  such  injuries,  •  •  • 
the  said  company  will  pay  the  sum  of  five 
thousand  dollars ($5,000.00).  •  •  *"  Inac- 
tions on  policies  of  insurance  of  this  character 
the  burden  of  proof  is  upon  the  plaintiff  to  show 
that  the  deatb  of  the  assured  was  caused  by 
external  violence,  and  by  accidental  means. 
But  when  is  this  burden  discharged,  in  mak- 
ing a  prima  facie  case?  When  death  by  unex- 
plained violent  external  means  Is  established. 
The  law  does  not  presume  suicide  or  mur- 
der; it  does  not  presume  that  Injuries  are 
inflicted  Intentionally  by  the  decca.sed,  or  by 
some  third  person;  and  hence,  with  the  proof 
indicated,  by  reason  of  the  presumption 
whicli  attaches  against  .self-destruction  or 
the  violation  of  the  law,  prima  facie  proof  Is 
also  made  of  the  fact  that  the  injuries  werei 
accidental,  without  direct  or  positive  testi- 
mony on  that  point.  Travelers'  Ins.  Co.  t. 
McConkey,  127  U.  S.  661,  8  Sup.  Ct  1360, 
32  L.  Ed.  308;   Lampkln  t.  Travelers'  Ins. 
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Co.,  11  Colo.  App.  249,  62  Pac.  1040;  Cronk- 
hlte  V.  Travelers'  Ins.  Co.,  75  Wis.  116,  43 
N.  W.  731,  17  Am.  St  Rep.  184;  Jones  t.  Ac- 
cident Ass'D,  92  Iowa,  652,  61  N.  W.  485; 
Stephenson  v.  Bankers'  Life  Ass'n  (Iowa) 
79  N.  W.  4.50:  Insurance  Co.  v.  Bennett,  90 
Tenn.  250,  10  S.  W.  723,  25  Am.  St.  Rep.  685; 
Travelers'  Ins.  Co.  v.  Sbeppard,  85  Ga.  751, 
802,  12  S.  E.  18;  1  Beach  on  Insurance,  { 
259;  Mallory  v.  Travelers'  Ins.  Co.,  47  N.  Y. 
52,  7  Am.  Rep.  410;  Couadeau  v.  American 
Accident  Co.,  95  Ky.  280,  25  S.  W.  6. 

But  It  is  urged  by  counsel  for  defendant 
that  from  the  testimony  the  inference  might 
be  drawn  that  the  injuries  were  not  the  re- 
sult of  an  accident  In  support  of  this  con- 
tention our  attention  is  directed  to  the  fact 
that  the  deceased  claimed  that  he  had  not 
been  Injured,  but  that  what  was  said  to  be 
bums  upon  his  body  resulted  from  natural 
causes;  that  in  attempting  to  treat  himself 
he  may  have  applied  lotions  which  caused 
what  was  afterwards  denominated  bums  up- 
on his  body;  and  that  the  injuries  may  have 
been  Inflicted  intentionally  by  some  one  in 
circumstances  which  the  deceased  did  not 
care  to  disclose.  If  It  be  conceded  that 
the  statements  of  the  deceased  that  he  had 
not  been  injured  are  material  (a  question, 
however,  which  we  do  not  determine),  we 
are  of  the  opinion  that  none  of  the  infer- 
ences which  counsel  attempt  to  deduce  from 
the  testimony  will  Justify  the  conclusion  that 
the  verdict  of  the  Jury  to  the  effect  that  the 
injuries  to  deceased  were  accidentally  re- 
ceived, is  not  supported  by  the  evidence. 
We  think  the  testimony  is  conclusive  that  de- 
ceased had  been  burned  or  injured  in  one  of  the 
ways  indicated  by  the  physician.  It  must  be 
inferred  from  the  testimony  that  he  received 
his  injuries  either  between  6  and  10:30  p. 
m.  April  10th,  or  between  6:30  a.  m.  and  7:30 
p.  m.  of  the  next  day.  A  short  time  prior 
to  the  first  date  he  was  in  good  health.  It  is 
not  rational  to  presume  that  he  would  inten- 
tionally cause  the  injuries  inflicted,  nor  is 
there  any  testimony  tending  to  prove  that 
these  injuries  were  inflicted  by  some  third 
person.  Giving  the  testimony  and  the  infer- 
ences which  might  be  drawn  the  widest 
scope,  the  most  that  can  be  said  is  that  it  is 
possible  the  Injuries  were  not  accidentally  re- 
ceived; but  it  falls  far  short  of  establishing 
conciusiveiy  that  they  were  intentionally  In- 
flicted by  the  deceased  or  some  third  person. 
On  the  contrary,  under  the  rules  which  ob- 
tain in  cases  of  this  character.  It  at  least 
supports  the  presumption  that  the  deceased 
was  accidentally  injured.  In  such  circum- 
stances It  was,  therefore,  the  province  of  the 
Jury  under  the  settled  rules  of  evidence, 
from  the  testimony,  the  facts,  and  circum- 
stances, to  determine  whether  or  not  the  in- 
juries were  accidental,  when  the  testimony 
elicited  on  that  subject  was  consistent  with 
the  theory  of  an  accident.  Travelers'  Ins. 
Co.  V.  McConkey,  supra;  Stephenson  v.  Bank- 
ers' Life  Ass'n,  supra;  Standard  Life  &  Ace. 


L.  &  S.  Co.  V.  Thornton,  40  C.  C.  A.  564,  100 
Fed.  582,  49  L.  B.  A.  116;  Fidelity  &  Cas. 
Co.  V.  Love,  111  Fed.  773,  49  0.  C.  A.  602; 
Jenkins  v.  Pac,  etc.,  Ins.  Co.,  131  Cal.  121, 
63  Pac.  180;  Guldenkrich  v.  U.  S.  Mut  Ace. 
Ass'n  (City  Ct  N.  Y.)  5  N.  Y.  Supp.  429. 
Each  Individual  case  nmst  be  Judged  by  its 
own  facts  and  circumstances.  Had  deceased 
been  shot  or  stabbed,  it  might  have  been 
said.  In  the  absence  of  an  eyewitness,  that 
possibly  be  intentionally  wounded  himself, 
or  that  some  one  else  intentionally  did  so; 
but  these  possibilities  would  not,  of  them- 
selves, be  sufficient  to  overcome  the  presump- 
tion against  self-destruction  or  murder. 
Such  a  case  might  be  stronger  in  favor  of  the 
theory  of  accident  than  the  case  at  bar,  but 
In  principle  It  is  no  difCerent  on  the  subject 
of  what  is  prima  facie  established  upon  proof 
of  death  from  violent  external  injuries. 

The  policy  of  Insurance  also  provided 
that  the  defendant  should  not  be  liable  for 
the  death  of  the  Insured,  except  his  death 
"resulted  proximately  and  solely  from  ac- 
cidental causes."  The  testimony  on  the 
subject  that  the  injuries  of  deceased  were 
the  sole  and  proximate  cause  of  his  death 
was  conflicting.  It  can  he  of  no  particular 
benefit  to  undertake  to  state  In  substance 
what  the  testimony  was  on  this  subject 
The  Jury  were  the  judges  of  the  credibility 
of  the  witnesses  and  the  weight  to  be  given 
their  statements.  There  was  testimony  to 
the  effect  that  the  results  which  followed 
the  Injury  as  Its  necessary  consequence,  and 
which  would  not  have  taken  place  had  It 
not  been  for  the  Injury,  caused  the  death  of 
deceased.  Testimony  of  this  character  Is 
sufficient  to  support  the  conclusion  that  his 
injuries  were  the  proximate  and  sole  cause 
of  his  death.  Mutual  Ace.  Ass'n  v.  Barry, 
131  U.  8.  100,  112,  9  Sup.  Ct  755,  33  L.  Ed. 
60. 

The  policy  sued  upon  provided  as  follows: 
"Immediate  notice  in  writing  of  any  acci- 
dent and  injury  on  account  of  which  claim 
is  to  be  made,  shall  be  given  the  secretary 
of  said  company  at  New  York  City,  New 
York,  with  full  particulars  and  full  name 
and  address  of  the  insured."  The  deceased 
was  Injured  about  April  10th.  He  died  May 
8th  following.  Plaintiff  was  appointed  ad- 
ministrator shortly  after  Emanuel's  death, 
and  on  the  19th  day  of  July,  following  his 
decease,  gave  the  defendant  notice  of  the  acci- 
dent Under  this  state  of  facts,  in  connection 
with  the  provisions  of  the  policy  quoted,  coun- 
sel for  defendant  contend  that  the  failure  to 
give  notice  of  the  accident  to  the  deceased  prior 
to  the  date  it  was  given  debars  the  plaintiff 
from  recovering  in  this  action.  In  other 
words,  the  contention  of  counsel  is  that  the 
failure  to  give  notice  of  the  accident  in  the 
circumstances  of  this  case  resulted  In  a  for- 
feiture of  the  policy.  This  question  or 
others  of  a  similar  Import  have  Ijeen  be- 
fore the  courts  of  last  resort  many  times, 
with  the  result  that  It  has  been  often  de- 
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dared  that,  wbile  notice  la  a  condition  pre- 
cedent to  maintaining  an  action,  a  failure 
on  tlie  part  of  tbe  insured  or  beneflciary  un- 
der a  policy  of  Insurance  to  comply  with  Its 
terms  with  respect  to  notice  after  loss,  will 
not  result  in  a  forfeiture  of  the  policy  unless, 
by  the  express  terms  thereof,  or  by  neces- 
sary implication,  such  was  the  contract  of 
the  parties.    Orient  Ins.  Co.  v.  Clark  (Ky.) 

50  S.  W.  863;  Flatley  v.  Phenlx  Ins.  Co. 
(Wis.)  70  N.  W.  828;  Woodman's  Ace.  Ass'n 
V.  Byers  (Xeb.)  87  N.  W.  546,  53  L.  R.  A.  201; 
Tabor  v.  Royal  Ins.  Co.  (Ala.)  26  South.  252; 
Vangindertaelen  v.  Phoenix  Ins.  Co.   (Wis.) 

51  N.  W.  1122,  33  Am.  St.  Eep.  29;  Rynalski 
v.  Insurance  O.  (Mich.)  55  N.  W.  981;  Hall 
V.  Concordia  F.  Ins.  Co.  (ilich.)  51  N.  W. 
524;  Mason  y.  St.  Paul  F.  &  Marine  Ins.  Co. 
(Minn.)  83  N.  W.  13,  83  Am.  St  Rep.  433; 
Sun  Mut.  Ins.  Co.  v.  Mattlngly  (Tex.  Sup.) 
18  S.  W.  1016;  Lion  Fire  Ins.  Co.  v.  Starr 
(Tex.  Sup.)  12  S.  W.  45. 

There  Is  no  suggestion  of  forfeiture,  for 
failure  to  give  immediate  notice  in  writing 
of  accideut  to  the  insured,  In  tbe  paragraph 
of  the  policy  in  which  that  requirement  is 
found,  nor  is  there  auy  general  clause  to 
tbe  effect  that  a  failure  on  the  part  of  the 
insured  or  beneflciary  to  comply  with  the 
terms  and  conditions  of  the  policy  shall 
worls  a  forfeiture  thereof.  In  another  clause 
of  the  policy  relating  to  proofs  of  death,  it 
Is  provided  that  unless  such  proof  is  fur- 
nished within  a  speclfled  time  from  the  date 
of  accidental  injury,  "then  and  in  that  case 
any  claim  made  by  the  Insured  or  bis  bene- 
fldary  on  account  thereof  shall  be  forfeited 
to  the  company."  This  would  indicate  that 
It  was  tbe  intention  of  tbe  parties  to  limit 
forfeiture  to  those  particular  matters  which, 
according  to  the  terms  of  the  policy,  it  is 
said  will  work  that  result  13  £nc.  Law 
(2d  Ed.)  328;  Steele  v.  German  Ins.  Co. 
(Mich.)  53  N.  W.  514, 18  L.  B.  A.  85;  Continen- 
tal F.  Ins.  Co.  V.  Wbitaker  (Tenn.  Sup.)  70  S. 
W.  119;  Hartford  F.  Ins.  Co.  v.  Redding  (Fla.) 
37  South.  62,  67  L.  R.  A.  518;  Gerringer  v. 
N.  C.  Home  Ins.  CJo.  (N.  C.)  45  S.  E.  773. 
At  least,  the  policy  is  fairly  susceptible  of 
that  construction,  and  it  is  now  a  well  rec- 
ognized rule  that  where  the  terms  of  a  poli- 
cy of  insurance  are  not  clear,  or  are  capable 
of  two  constructions,  the  one  which  is  most 
favorable  to  the  insured  will  be  adopted. 
Travelers'  Ins.  Co.  v.  Murray,  16  Colo.  296, 
26  Pac.  774,  25  Am.  St  Rep.  207;  Strauss  v. 
Phoenix  Ins.  Co.,  9  Colo.  App.  386,  48  Pac, 
822;  Atlantic  Ins.  Co.  T,  Manning,  3  Colo. 
224;  Queen  Ins.  Co.  v.  E.xcelsior  M.  Co. 
(Kan.)  76  Pac.  423. 

On  behalf  of  the  defendant  It  Is  Insisted 
that  the  requisite  preliminary  proof  of  death 
required  by  the  terms  of  the  policy  was  not 
furnished,  and  that  tbe  action  was  prema- 
turely brought  Within  tbe  time  required 
by  the  policy  the  company  received  the 
preliminary  proofs  of  death  offered  by  the 
administrator,    These  were  returned  by  the 


company,  with  the  statement  that  as  neither 
of  the  affiants  "has  any  personal  knowledge 
relating  to  the  circumstances  connected  with 
the  alleged  injury  and  death  of  William  H. 
Emanuel,  the  affidavits  do  not  afford  any 
proof  whatever  that  the  death  of  the  Insnred 
resulted  proximately  and  solely  from  acci- 
dental causes.  *  •  •  xte  affidavits  en- 
closed In  your  letter  of  tbe  first  instant  are, 
therefore,  returned  herewith,  as  the  com- 
pany declines  to  regard  them  as  proofs  with- 
in the  terms  of  the  policy."  Whether  or  not 
these  affidavits  were  sufficient  is  immaterial. 
The  plaintiff  was  not  required  to  furnish 
the  company  in  the  way  of  preliminary 
proofs  on  the  subject  of  the  death  of  the 
insured  and  the  cause  thereof,  more  than 
was  necessary  to  establish  a  prima  fade 
case  in  an  action  on  the  policy.  JEtaA  Life 
Ins.  Co.  V.  Milward  (Ky.)  82  S.  W.  364,  68 
L.  R.  A.  283.  In  other  words,  it  could  not 
require  the  plaintiff  to  furnish  affidavits  of 
persons  having  personal  knowledge  of  the 
Injuries  which  resulted  in  the  death  of  the 
deceased,  and,  when  it  declined  to  accept 
preliminary  proofs  unless  they  were  of  that 
character,  or,  rather,  demanded  preliminary 
proofs  which  the  policy  did  not  obligate  the 
plaintiff  to  furnish,  it  waived  the  prelimi- 
nary proofs  which  the  policy  did  require. 
The  stipulation  in  the  policy  that  the  com- 
pany should  have  a  certain  period  within 
which  to  pay  the  claim,  after  the  proof  of 
death  was  received,  was  for  its  benefit 
The  object  of  this  provision  is  two-fold: 
(1)  To  enable  tbe  company  to  investigate 
and  verify  tho  proofs  submitted;  and  (2)  to 
enable  it  to  make  financial  arrangements  to 
discharge  its  obUgation — Cal.  Ins.  Co.  t. 
Gracey,  15  Colo.  70,  24  Pac.  677,  22  Am.  St 
Rep.  376.  When,  however,  as  in  this  in- 
stance, it  refuses  the  preliminary  proofs 
tendered,  and  demands  proofs  which  the 
plaintiff  was  not  required  to  furnish,  it 
waived  the  right  to  insist  on  the  expiration 
of  tbe  period  provided  in  the  policy  after 
preliminary  proofs  of  death  were  furnished 
before  an  action  can  l>e  maintained  on  the 
policy  by  those  who  have  the  legal  right  to 
enforce  it 

Errors  are  assigned  on  Instructions  re- 
quested by  the  defendant  and  refused.  There 
is  no  merit  in  either  of  these  contentions. 
The  court  of  its  own  motion,  either  gave 
substantially  the  Instructions  refused  on  the 
part  of  the  defendant  or  those  given  were 
In  harmony  with  tbe  views  already  expressed 
on  the  different  propositions  discussed  and 
determined,  or  the  Instructions  requested  by 
the  defendant  and  refused  were  contrary  t«> 
the  law  of  the  case  on  these  several  proposi- 
tions, or  they  related  to  matters  not  in 
issue. 

The  judgment  of  the  district  court  Is  af- 
firmed. 

Affirmed. 


GOPDARP  and  BAILEY,  J. 
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CAMPLIN  et  al.  v.  JACKSON  et  al. 
(Supreme  Court  ot  Colorado.    Dec.  4,  1905.) 

1.  AppKAi — Hakul£ss  Ebbob — Setting  Abide 

JT}DGMENT. 

There  can  be  no  prejudicial  error  in  setting 
aside  an  absolutely  void  decree. 

2.  Wnxs— Decbbb  Admitting  to  Probata— 
Vacation. 

Where  the  county  court  had  jurisdiction  of 
the  subject-matter  and  the  parties,  it  was  error, 
in  a  proceeding  started  in  such  court  more 
than  six  months  after  the  rendition  of  a  decree 
admitting  a  will  to  probate,  to  vacate  the 
previous  judgment  of  probate. 

3.  Same— Appeal. 

Where  a  decree  admitting  a  will  to  probate 
was  erroneously  vacated  by  the  county  conrt 
in  a  proceeding  instituted  therein  more  than 
six  months  after  the  rendition  of  the  decree, 
the  judgment  of  the  district  court  on  appeal 
in  such  proceeding  annulling  the  previous  decree 
of  probate  was  also  error,  notwithstanding 
the  error  of  the  probate  court  in  admitting 
the  will  to  probate  was  such  as  would  have 
worked  a  reversal  of  the  decree  on  appeal  or 
error. 

4.  ApPEABANCB— JUBIsblCTION     ACQUIBED. 

Where,  in  proceedings  to  probate  a  will, 
the  heirs  at  law  enter  a  personal  appearance 
and  expressly  consent  to  the  admission  of  the 
instrument  to  probate  as  the  last  will  of  tes- 
tator, the  county  court  acquires  jurisdiction  of 
such  parties. 

[Bd.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appearance,  8  79.] 
6.  Wills— Pbobate  Pbocebdinqs— Jubisdio- 
TioN  Of  Subject-Matteb. 

In  adjudicating  the  question  whether  an 
instrument  proposed  was  the  last  will  and 
testament  of  testator,  the  county  conrt  has 
power  to  determine  all  facts  pertinent,  including 
the  question  whether  or  not  the  will  was  a 
forgery  and  whether  it  was  executed  with 
essential  formalities  and  properly  attested. 

6.  Same — Errob   in   Exebgise   of   Jubisdio- 

TION. 

In  adjudicating  the  question  whether  an 
instrument  was  the  last  will  and  testament  of 
a  testator,  error  of  the  county  court  in  deciding 
any  pertinent  fact,  including  the  question 
whether  or  not  such  will  was  a  forgery  and 
whether  or  not  it  was  executed  with  essential 
formalities,  including  proper  attestation,  was 
an  error  in  the  exercise  of  jurisdiction,  and  not 
in  the  assumption  thereof. 

7.  Same— Sbttino  Aside  Judohent. 

Heirs  at  law  expressly  consenting  to  a 
decree  probating  a.  will,  the  court,  having  juris- 
diction of  the  subject-matter  and  of  the  person, 
cannot  thereafter,  without  any  showing  of 
fraud,  have  such  decree  set  aside. 

Appeal  from  District  Court  Boulder  Coun- 
ty ;  Christian  A.  Bennett,  Judge. 

Action  by  Robert  Jackson  and  another 
against  Caroline  J.  Oamplln  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Reversed. 

Talbot,  Denlson  &  Wadley,  Geo.  F.  Dunk- 
lee,  and  O.  E.  Jackson,  for  appellants.  S.  S. 
Downer,  Prince  A.  Hawkins,  and  C.  M.  Camp- 
bell, for  appellees. 

GUNTER,  J.  January  15,  1803,  Mary  G. 
Moore  died  leaving  an  instrument  in  her 
handwriting,  signed  by  herself  and  attested 
by  one  witness,  purporting  to  be  her  last  will 
and  testament    The  estate  devised  consisted 


of  real  and  personal  property,  situate  in 
Boulder  county,  Colo.  In  September,  1895, 
the  will  was  admitted  to  probate  in  the  coun- 
ty court  of  Boulder  county,  Colo.  In  July, 
1897,  one  of  the  heirs  at  law  of  Mary  C. 
Moore,  Robert  Jadison,  one  of  appellees,  filed 
in  the  said  county  court  his  petition  to  have 
the  decree  admitting  the  will  to  probate  an- 
nulled. Later  a  petition  In  intervention  in 
the  same  laroceedlng  was  filed  by  another  of 
the  heirs  at  law  of  said  deceased,  Albert 
Culter,  one  of  appellees,  Joining  in  the  ap- 
plication of  Robert  Jackson,  to  have  the  de- 
cree probating  the  will  vacated.  A  decree  of 
the  county  court  was  entered  June  29,  1900, 
pursuant  to  such  proceeding  by  Robert  Jack- 
son and  Albert  Culter  annulling  the  will. 
The  judgment  so  rendered  was  taken  on  ap- 
peal to  the  district  court  where  a  judgment 
was  also  entered  annulling  said  decree  ad- 
mitting said  will  to  probate,  to  review  which 
last-mentioned  judgment  is  this  appeal. 

The  will  devised  to  Caroline  J.  Camplin,  one 
of  appellants,  a  nelce  of  the  testatrix,  one- 
third  of  her  estate,  and  to  her  brothers,  John 
and  Robert  Jackson,  and  to  her  sister-In-law, 
Elizabeth  Carman,  and  to  her  nleOe,  Mary 
Alice  Wolff,  and  to  her  nephew,  Walter  Jack- 
son, each  $100.  The  remainder  of  her  estate 
w^as  devised  to  Clara  Ellen  Wolff  and  Oscar 
B.  Jackson.  Mary  Adella  Webb  claimed  to 
be  an  adopted  child  and  heir  at  law  of  de- 
ceased. Oscar  R  Jackson  agreed  with  the 
other  heirs  at  law  to  Institute  and  conduct 
litigation  to  determine  whether  Mary  Adella 
Webb  was  an  heir  at  law,  provided  such 
heirs  would  agree  that  the  above  instrument 
should  be  admitted  of  record  as  the  last 
will.  Without  any  fraudulent  representation 
upon  the  part  of  Oscar  B.  Jackson,  the  heirs 
at  law  consented  to  have  the  will  admitted  to 
probate,  among  whom  were  appellees  Robert 
Jackson  and  Albert  Culter.  Litigation  was 
Instituted  by  Oscar  E.  Jackson,  and  carried 
on  by  him  through  the  county  court  and  the 
Court  of  Appeals  of  this  state  at  his  expense, 
and  resulted  in  a  judgment  declaring  that 
Mary  Adella  Webb  was  not  an  heir  at  law  of 
deceased.  About  two  months  after  the  final 
di-sposition  of  the  proceedings  to  determine 
the  alleged  heirship  of  Mary  Adella  Webb  the 
win  of  Mary  C.  Moore  was  filed  for  probate, 
and  shortly  thereafter  admitted  to  probate. 
The  heirs  at  law  entered  their  appearance  In 
the  proceeding,  and  in  writing  expressly 
agreed  that  the  will  should  be  admitted  to 
probate,  and  a  decree  was  entered  as  hereto- 
fore stated  in  September,  1895,  admitting  the 
said  instrument  to  probate  as  the  last  will 
and  testament  of  Mary  C.  Moore,  deceased. 

If  the  judgment  of  the  county  court  ad- 
mitting this  will  to  probate  Is  a  nullity,  then 
there  was  no  prejudicial  error  committed  in 
the  subsequent  proceeding  of  the  county  court 
and  the  district  court  entering  decrees  setting 
aside  the  judgment  of  the  county  court  ad- 
mitting the  will  to  probate,  because  there 
could  be  no  prejudicial  error  in  s^ttin&^ide 
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an  absolutely  void  decree.  If,  on  the  other 
hand,  the  judguieut  of  the  county  court  ad- 
mitting this  will  to  probate  was  a  judgment 
reached  In  a  case  in  which  tliat  court  had 
Jurisdiction  of  the  subject-matter  and  the 
parties,  then  it  was  error  in  the  county  court, 
in  a  proceeding  started  in  that  court  more 
than  six  months  after  the  rendition  of  the 
decree  admitting  the  will  to  probate,  to  make 
an  order  vacating  the  previous  Judgment  of 
probate.  Likewise  the  Judgment  of  the  dis- 
trict court  was  error,  which  in  that  same 
proceeding,  upon  appeal,  annulled  the  previ- 
ous decree  of  probate.  This  is  true,  not- 
withstanding such  serious  error  was  com- 
mitted by  the  probate  court  In  admitting 
the  will  to  probate  as  would  have  worked  a 
reversal  of  such  decree  on  appeal  or  error. 
Let  it  be  borne  In  mind  that  it  Is  not  con- 
tended that  any  fraud  was  practiced  in  pro- 
curing the  decree  admitting  the  will  to  pro- 
bate. 

In  order  to  sustain  the  judgment  of  the 
lower  court  annulling  the  decree  probating 
the  will,  appellees  must  show  that  the  de- 
cree admitting  the  will  to  probate  was  abso- 
lutely void.  Decisive  of  this  question  is 
whether  the  lower  court,  in  admitting  the 
will  to  probate,  had  jurisdiction  of  the  sub- 
ject-matter and  the  parties.  It  had  Juris- 
diction of  the  parties  through  the  heirs 
at  law  entering  a  personal  appearance  in 
the  proceeding  to  probate  the  will,  and 
in  their  by  writing  expressly  consenting 
that  said  instrument  should  be  admit- 
ted to  probate  as  the  last  will  and  tes- 
tament of  Mary  C.  Moore.  Now,  as  to  the 
Jurisdiction  of  the  subject-matter:  By  the 
Constitution  and  laws  of  this  state  the  county 
court  was  given  Jurisdiction  of  determining 
whether  the  insti-ument  offered  for  probate 
was  the  last  will  and  testament  of  said  de- 
ceased. Const,  art.  6,  8  23;  1  Mills'  Ann. 
St  p.  272,  8  395;  Id.  p.  845,  {  1095.  "Juris- 
diction Is  authority  to  hear  and  detei-mine 
a  cause.  Since  jurisdiction  is  the  power 
to  hear  and  determine,  it  is  not,  as  will 
be  pointed  out  later,  dependent  either  upon 
the  regularity  of  the  exercise  of  that  power 
or  upon  the  rightfulness  of  the  decision 
made."  17  Am.  &  Eng.  Ency.  of  Law,  104L 
"When  there  Is  Jurisdiction  of  the  person 
and  subject-matter,  the  decisions  of  all  other 
questions  arising  in  the  case  are  but  an  ex- 
ercise of  that  Jurisdiction."  Id.  1(M2.  The 
county  court  had  the  power  to  hear  and 
determine  whether  the  Instrument  proposed 
was  the  last  will  and  testament  of  Mary  C. 
Moore.  In  adjudicating  this  question  it  bad 
the  power  to  determine  all  facts  pertinent. 
It  had  the  power  to  determine  whether  or 
not  the  will  was  a  forgery,  and  whether  or 
not  it  was  executed  with  the  formalities  es- 
sential to  the  validity  of  a  will.  This  would 
include  whether  or  not  it  was  properly  at- 
tested. An  error  committed  In  deciding  upon 
any  one  of  these  questions  would  be  an  error, 
not    in    assuming   jurisdiction,    but    In    the 


exercise  of  Jurisdiction.  Powell  ▼.  National 
Bank  of  Commerce,  19  Colo.  App.  .j7,  38.  74 
Pac.  .'530;  People  ex  rel.  Lindsay,  Dist.  Atty., 
V.  District  Court,  30  Colo.  488,  71  Pac.  388. 

The  principle  upon  which  the  conclusion 
rests  that  the  Judgment  in  this  case  is  not 
a  void  one,  and  can  only  be  attacked  by  ap- 
peal or  error,  is  the  same  which  sustains 
the  validity  of  a  Judgment  against  attack, 
except  by  appeal  or  error,  in  case  of  a 
Judgment  rendered  upon  a  complaint  which 
falls  to  state  a  cause  of  action.  17  Am.  & 
Eng.  Ency.  of  Law,  p.  10C7.  A  Judgment  Is 
not  void  because  of  the  failure  of  the  com- 
plaint to  state  a  cause  of  action,  because  the 
error  there  is  one  of  irregularity  in  proce- 
dure, and  not  one  of  Jurisdiction.  Juris- 
diction "Is  the  power  to  act  upon  the  general, 
and,  so  to  speak,  abstract,  question,  and  to 
determine  and  adjudge  whether  the  particu- 
lar facts  presented  called  for  the  exercise  of 
the  abstract  power.  Jurisdiction  of  the  sub- 
ject-matter Is  the  power  lawfully  conferred 
to  deal  with  the  subject  involved  in  the  ac- 
tion." Bailey  on  Jurisdiction,  vol.  1  (Ed. 
1899)  p.  3,  i  4.  "Jurisdiction  of  the  subject- 
matter  Is  the  power  to  deal  with  the  gen- 
eral abstract  question,  to  hear  the  particu- 
lar facts  in  any  case  relating  to  this 
question,  and  to  determine  whether  or  not 
they  are  sufficient  to  invoke  the  exer- 
cise of  that  power.  It  is  not  confined  to 
cases  In  which  the  particular  facts  constitute 
a  good  cause  of  action ;  but  It  Includes  every 
issue  within  the  scope  of  the  general  power 
vested  in  the  court,  by  the  law  of  its  or- 
ganization, to  deal  with  the  abstract  question. 
Nor  is  this  Jurisdiction  limited  to  making 
correct  decisions.  It  empowers  the  court  to 
determine  every  issue  within  the  scope  of 
its  authority  according  to  Its  own  view  of  the 
law  and  the  evidence,  whether  its  decision 
is  right  or  wrong,  and  every  Judgment  or 
decision  so  rendered  is  final  and  conclusive 
upon  the  parties  to  It,  unless  reversed  by 
writ  of  error  or  appeal,  or  Impeached  for 
fraud."  Foltz  v.  St.  Louis  &  S.  F.  Ry.  Co.. 
19  U.  S.  App.  576,  8  C.  C.  A.  635,  60  Fed. 
316,  approved  In  Board  of  Commissioners 
V.  Piatt,  70  Fed.  567,  570.  25  C.   0.  A.  87. 

This  proceeding  by  appellee  was,  as  stated, 
by  a  petition  filed  in  the  probate  court  more 
than  six  months  after  the  decree  was  ren- 
dered probating  the  will  for  the  purpose  of 
setting  aside  the  will.  The  findings  of  the 
trial  court,  which  are  not  questioned,  ex- 
clude the  question  of  fraud  in  procuring 
the  probating  of  the  will.  The  present  ac- 
tion Is  not  an  attempt  to  review  the  alleged 
error  in  the  probate  court  by  error  or  appeal. 
Stripped  of  details,  the  county  court  niwn  the 
express  consent  of  appellees,  heirs  at  law  of 
deceased,  entered  a  judgment  admitting  the 
will  to  probate;  such  court  then  having  Juris- 
diction of  the  subject-matter  and  of  the 
person.  Appellees,  who  thus  expressly  con- 
sented to  the  decree  probating  the  will,  are 
now  attempting  In  this  particular  procedure. 
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without  any  showing  of  fraud,  to  set  aside 
a  judgment  which  they  expressly  consented 
to  be  rendered.  This,  we  think,  cannot  be 
done.  We  conclude  that  the  Judgment  In  this 
case  admitting  the  will  to  probate  was  not 
Told,  and  that  the  error  committed  by  the 
court,  If  it  were  one.  In  admitting  the  will 
to  probate,  was  not  an  error  In  the  assump- 
tion of  jurisdiction,  but  in  the  exercise  of 
jurisdiction  which  It  had  assumed  and  had. 
If  there  was  error  in  admitting  the  will  to 
probate,  it  was  reviewable  only  on  error  or 
appeal.  Such  was  not  the  character  of  this 
proceeding. 

The  Judgment  of  the  lower  court  will  be  re- 
versed, with  instructions  to  dismiss  the  ac- 
tioa 

Reversed. 

The  CHIEF  JUSTICE  and  MAXWELL,  J., 
concur. 


HOPKINS  et  al.  r.  NORTHWESTERN  NAT. 

LIFE  INS.  CO. 
(Supreme  Court  of  Washington.    Feb.  9,  1906.) 

1.  Insurance— Life  aud  EwnowMENT  Pou- 
CT— Waiveb  of  Endowment. 

A  certificate  of  insurance  provided  for  pay- 
ment of  $2,000  at  death  of  insured,  or  that 
if  he  should  keep  it  good  for  10  years  he  could 
then  surrender  it,  and  receive  $1,000  from  the 
endowment  fund,  to  be  supplied  by  assessmenta 
as  provided  in  the  certificate.  At  the  end  of 
10  years  insured  surrendered  it,  and  demanded 
the  $1,000 ;  but  the  Insurance  company  Im- 
mediately returned  it,  and  requested  insured  to 
keep  it  till  notified  by  the  company  that  the 
proper  assessment  had  been  made  on  certificate 
holders,  and  a  sufficient  sum  raised  thereby  to 
pay  insured's  certificate.  Several  times  during 
the  succeeding  two  years  insured  demanded 
payment  of  the  $1,000,  and  each  time  the  in- 
surer represented  that  the  funds  had  not  been 
raised,  but  that  steps  were  being  taken  therefor, 
and  that  it  would  notify  insured  when  the  funds 
had  been  raised.  Insured  relied  on  such  repre- 
sentations, and  therefore  delayed  action,  but 
the  company  never  gave  notice  that  it  was 
ready.  The  company  also  thereafter  demanded 
payments  of  premiums  from  insured,  stating 
that  they  were  necessary  to  keep  the  policy 
from  becominK  void,  and  insured,  who  was  old 
and  inexperienced  in  business,  and  did  not 
understand  the  policy,  made  the  payments  re- 
lyinK  on  such  representations.  Ilcla,  that  in- 
sured had  not  waived  his  right  to  payment  of 
the  endowment. 

2.  Same— rsEMitrMft— Patment    Undeb    Mis- 
take. 

Where,  after  insured  has  become  entitled 
under  hi«  policy  to  payment  of  an  endowment, 
he  being  inexperienced  in  business,  continues  to 
make  payments  of  premiums,  relying  on  the 
representations  of  the  insurer  that  it  was  neces- 
sary to  keep  the  policy  alive  while  funds  for 
payment  of  the  endowment  were  being  raised, 
be  may  recover  them  as  payments  made  under 
a  mistake  of  material  facts. 

[Ed.  Note. — For  cases  In  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  §  457.J 

3.  Same— EsTOPrEi.. 

Where  Insured  at  the  time  provided  by  his 
policy  surrenders  it,  and  demands  payment  of 
the  $1,000  endowment  to  which  he  is  then 
entitled  under  the  policy,  but  the  insurance 
company  returns  it,  and  requests  him  to  keep 


it  till  notified  by  it  that  a  sum  has  been  raised 
for  payment  of  the  endowment,  and  It  never 
gives  him  such  notice,  but  for  two  years  de- 
mands payments  of  him  of  premiums,  which 
Insured  in  his  Ignorance  makes  on  its  repre- 
sentation that  they  are  necessary  to  keep  the 
policy  alive,  it  is  estopped  to  claim  that  later 
payments  of  premiums  made  after  demands 
therefor  had  ceased,  were  not  made  by  reason 
of  such  representations. 

Appeal  from  Superior  Court,  King  County ; 
Geo.  E.  Morris,  Judge. 

Action  by  Thomas  C.  Hopkins  and  another 
against  the  Northwestern  National  Life  In- 
surance Oompany.  Judgment  for  defendant 
Plaintiffs  appeal.    Reversed. 

Warden  &  Wardell  and  Frank  C.  Park,  for 
appellants.  Rufus  J.  Burglebaus  and  Em- 
mett  N.  Parker,  for  ree^Mndent 

DUNBAR,  J.  The  complaint  alleges.  In 
substance,  that  Thomas  C.  Hopkins,  one  of 
the  appellants  In  this  case,  entered  Into  a 
contract  of  life  Insurance  with  the  defend- 
ant corporation,  by  the  terms  of  which  plain- 
tiff agreed  to  pay  promptly  all  dues  and  as- 
sessments which  should  be  levied  by  defend- 
ant, and  at  the  end  of  10  years,  to  wit,  on 
March  IS,  1S98,  he  was.  In  the  event  of  his 
survival,  to  surrender  his  certificate  and  re- 
ceive $1,000  upon  an  endowment  policy ;  that 
a  clause  In  the  contract  provided  that.  In  the 
event  of  the  death  of  the  Insured,  before  the 
10  years  had  elapsed,  Carrie  Hopkins,  one 
of  the  appellants  here,  was  to  receive  $2,000 ; 
that  the  plaintiff  performed  all  and  every 
condition  of  his  contract,  etc.,  and  at  the  ter- 
mination of  the  period  of  10  years,  surren- 
dered to  the  defendant  his  policy,  and  de- 
manded the  sum  due  thereon ;  that  the  de- 
fendant at  once  returned  the  contract  to 
plaintiff,  requesting  him  to  keep  it  until 
notified  by  defendant  that  the  proper  as- 
sessment had  been  made  upon  the  certificate 
holders,  and  a  sufficient  sum  had  been  raised 
by  such  assessment  to  pay  said  plaintiff's 
certificate ;  that  a  number  of  times  after  said 
first  demand,  coverng  a  period  of  more  than 
two  years  thereafter,  the  plaintiff  demanded 
that  defendant  pay  said  sum  of  $1,000 ;  that 
at  each  of  such  times  said  defendant  held 
out  and  represented  to  plaintiff  that  the  funds 
had  not  been  raised  therefor,  and  that  de- 
fendant would  notify  plaintiff  when  sufficient 
funds  had  been  raised  by  such  assessments, 
and  when  it  would  be  ready  to  pay  such 
certificate;  that  the  necessary  steps  were 
being  taken,  and  bad  by  defendant  for  the 
collection  of  the  assessments  necessary  to  pay 
plaintiff;  that  defendant  has  never  notified 
plaintiff  that  It  bad  completed  the  assess- 
ment for  the  payment  of  said  policy,  and  was 
ready  to  pay  the  same ;  that  plaintiffs  relied 
upon  such  representations  of  defendant  that 
It  was  taking  the  necessary  steps  to  collect 
the  funds  to  pay  said  policy,  and  that  It 
would  notify  plaintiffs  when  the  funds  had 
been  collecteid  on  the  assesments  ;  and  that  by 
reason  of  the  holding  out  of  such  pix>mlBee  of 
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an  amicable  settlement,  plaintiffs  delayed  the 
bringing  of  suit  on  said  policy  till  this  time ; 
that  defendant  bas  not  paid  said  sum  of 
$1,000,  or  any  part  thereof,  and  tbat  the  same 
Is  now  due  and  owing  to  these  plaintiffs; 
that  on  or  about  the  Ist  day  of  May,  1898, 
the  defendant  demanded,  in  writing,  of  these 
plaintiffs  the  sum  of  $8.45,  as  and  for  a 
payment  to  it  for  the  purpose  of  keeping  said 
policy  In  force,  and  such  written  demand 
required  plaintiffs  to  make  such  payment  to 
defendant  on  or  before  the  Ist  day  of  May, 
1898,  and  stated  that  In  default  of  such 
payment  the  said  policy  would  become  void, 
and  all  payments  theretofore  made  thereon 
would  become  forfeited  to  defendant ;  that  at 
such  times  these  plaintiffs  were  bid  people, 
and  wiere  then  visiting  at  the  city  of  Dawson, 
Yukon  Territory;  that  they  were  inex- 
perienced In  business  affairs ;  that  they  were 
ignorant  of  and  did  not  understand  the  pur- 
port and  meaning  of  the  terms  of  their  said 
policy  and  their  rights  thereunder ;  that  they 
were  also  ignorant  of  the  manner  of  levying 
assessments  by  defendant  upon  the  holders  of 
policies,  and  knew  nothing  of  the  internal 
management  of  Insurance  companies ;  that 
they  were  Ignorant  and  unacquainted  with 
the  amount  of  proceeds  on  hand  with  said 
company  at  the  time  said  demand  was  made, 
and  also  the  amount  necessary  to  be  raised 
In  addition  thereto  to  cover  their  policy ;  but 
that  the  defendant,  well  knowing  the  facts  In 
regard  to  these  plaintiffs,  and  the  policy 
which  they  held,  unlawfully  demanded,  ex- 
torted, charged,  took,  and  received  from  these 
plaintiffs  the  sum  of  $8.45,  on  the  pretense 
that  It  would  cancel  and  forfeit  such  policy 
If  such  payment  was  not  made;  and  believ- 
ing, on  account  of  such  representations,  that 
the  policy  would  become  forfeited  and  lost 
to  these  plaintiffs  if  said  payment  was  not 
made,  and  In  order  to  avoid  the  expense  of 
litigation  and  save  themselves  from  unneces- 
sary charges  and  expenses,  they  were  coerced 
by  the  said  defendant  to  make  such  payment ; 
that  under  the  same  circumstances  other  pay- 
ments were  made  (which  are  set  forth  in  the 
complaint)  ;  that  none  of  such  sums  were 
ever  justly  due  or  owing  to  said  defendant  at 
any  time,  or  at  all,  but  that  all  such  sums 
were  unlawfully  extorted  and  exacted  from 
plaintiffs.  The  prayer  Is  for  Judgment 
against  the  defendant,  on  their  first  cause  of 
action,  In  the  sum  of  $1,000,  with  interest 
thereon,  at  the  rate  of  6  per  cent,  per  annum 
from  the  18th  day  of  March,  1898,  together 
with  costs  and  disbursements.  On  the  second 
cause  of  action,  judgment  Is  prayed  for  the 
different  sums  paid  to  the  defendant,  as 
alleged  in  the  first  cause  of  action,  up  to  the 
time  of  the  commencement  of  this  suit  De- 
murrers were  Interposed  to  both  causes  of 
action,  and  were  sustained,  on  the  ground 
that  no  cause  of  action  was  stated  in  the 
complaint 

The  policy,  which  Is  the  basis  of  the  com- 
plaint, and  made  a  part  thereof,  provides  un- 


equivocally for  an  endowment  policy,  and  for 
an  endowment  fund,  expressly  providing  that 
if  the  holder  of  the  certificate  shall  keep  the 
same  good  by  promptly  paying  all  the  dues 
and  assessments,  and  survive  until  the  18tb 
day  of  March,  1898,  he  shall  at  said  date 
surrender  the  certificate  to  the  association, 
and  receive  the  sum'  of  $1,000  from  the  endow- 
ment fund.  It  then  proceeds  to  state  how 
the  endowment  fund  shall  be  supplied,  by 
assessments  at  certain  rates,  etc.,  which  ex- 
plains the  allegation  made  In  the  complaint 
tbat  the  plaintiffs'  right  of  payment  under  the 
endowment  provision  was  postponed  until  the 
endowment  fund  should  be  supplied  by  as- 
sessment Whether  the  contract  provides  for 
any  other  character  of  payment  it  is  not 
necessary  in  this  case  to  determine ;  but  con- 
ceding that  there  was  a  choice  of  two  rights 
given  by  the  terms  of  the  contract,  we  think 
there  was  no  waiver  of  the  right  to  receive 
the  $1,000  provided  for  In  the  policy  at  the 
expiration  of  10  years,  and  which  was  de- 
manded by  the  appellants.  The  case  is 
argued  herje  on  the  proposition  alone  that  the 
complaint  did  not  state  facts  sufBcient  to  con- 
stitute a  cavse  of  action,  and  the  action  oC 
the  court  in  sustaining  the  demurrer  must 
have  been  upon  the  theory  of  waiver  or  e»- 
toppel,  that  the  appellants,  by  proceedins 
after  the  10  years  had  expired,  to  pay  the 
regular  premiums  on  the  policy,  had  elected  to 
acc^t  the  conditions  of  the  policy,  which  i>ro- 
Tlded  for  the  payment  of  $2,000  at  the  death 
of  the  assured.  But  we  are  of  the  opinion 
that  the  court  did  not  place  a  proper  con- 
struction upon  this  complaint  A  waiver  is 
defined  to  be  the  Intentional  relinquishment 
of  a  known  right,  and  there  can  be  no  waiver 
unless  the  person  against  whom  the  waiver  Is 
claimed  had  a  full  knowledge  of  his  rights. 
29  Am.  &  Bug.  Enc.  of  Law,  1093,  and  cases 
cited.  It  was  held.  In  Hamilton  v.  Home  Ins. 
Co.,  42  Neb.  883,  61  N.  W.  93,  that  knowl- 
edge of  the  existence  of  a  right  and  the  Inten- 
tion to  relinquish  it  must  concur  to  create  an 
estoppel  by  waiver.  In  this  case,  if  the  alle- 
gations of  the  complaint  are  true,  and  they 
must  be  taken  to  be  so — those  which  are  well 
pleaded,  the  assured  did  not  have  a  full 
linowledge  of  his  rights ;  for  according  to  the 
representations  made  to  him  by  the  Insurance 
company.  It  was  necessary  for  him  to  make 
these  payments  during  the  time  the  company 
was  making  arrangements  to  pay  him  the 
amount  of  the  policy,  in  order  that  the  policy 
should  not  become  void.  It  was  uiwn  this 
representation  that  he  acted.  Neither  will 
waiver  be  implied  from  slight  circumstances, 
but  must  be  evidenced  by  an  unequivocal  and 
decisive  act  clearly  proven.  29  Am.  &  E3ng. 
Enc.  of  Law,  1105.  These  people  were  old. 
Inexperienced  In  business  affairs,  and  anxious 
to  keep  their  policy  from  becoming  void;  and 
this  state  of  Ignorance,  together  with  the 
representations  which  were  made  to  them  by 
the  company's  agent  was  the  cause  of  the 
payments,  which  were  relied  upon  as  a  waiver 
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of  tbdr  rights  under  the  endowment  pro- 
vision of  the  contract,  and  an  acceptance  of 
the  other  provisions  of  the  policy.  It  was 
held.  In  Fulton  v.  Insurance  Co.  (Com.  PI.) 
19  N.  T.  Supp.  660,  that  the  failure  to  read  a 
contract  would  not  bar  relief  when,  if  relief 
was  afTorded,  no  injury  would  happen  to 
others,  and  particularly  when  the  person  to 
whom  money  was  paid  by  mistake  knew,  or 
ought  to  have  known,  that  he  was  not  entitled 
to  receive  It  How  much  stronger  Is  this  case, 
where  the  insurance  company  not  only  knew 
that  it  was  not  «itltled  to  receive  this  money, 
but  did  receive  it  through  its  affirmative  mis- 
representation of  facts.  Neither  can  It  be 
inferred  that  a  party  waives  his  right  under 
a  contract  by  making  a  payment  thereunder, 
while  at  the  same  time  making  demand  for 
his  rights.  GriiBth  v.  Newell  (S.  C.)  48  S.  E. 
259.  It  Is  also  announced  in  29  Am.  &.  Eng. 
Enc.  of  Law,  1095,  that  the  validity  of  a 
waiver  requires  that  it  shall  hare  been  made 
Intentionally  and  voluntarily;  that  volun- 
tary choice  Is  of  the  essence  of  waiver,  and 
the  view  that  waiver  is  a  legal  result  operat- 
ing upon  a  certain  state  of  facts,  independent 
of  intent,  has  been  declared  to  be  without 
foundation.  The  same  authority,  on  page 
1096,  further  delares,  in  accordance  with  the 
authorities  cited,  that  the  existence  of  an 
intent  to  waive  is  a  question  of  fact,  and  must 
be  made  clearly  to  appear. 

It  was  said  by  this  court  In  David  v.  Oak- 
land Home  Ins.  Co..  11  Wash.  181,  39  Pac. 
443,  where  the  parties  were  endeavoring  to 
adjust  a  loss,  that  so  long  as  the  insured  was 
given  the  right  to  suppose  that  the  question  of 
adjustment  was  an  open  one,  he  had  the 
right  to  assume  that  the  condition  of  the 
policy  as  to  the  time  for  the  conmiencement 
of  an  action  thereon  had  been  waived  by  the 
company,  and  such  waiver  would  continue 
until,  by  some  definite  action  on  its  part,  the 
company  had  notified  the  insured  of  the  re- 
jection of  its  claim,  after  which  he  would 
have  a  reasonable  time  in  which  to  commence 
an  action  upon  the  policy.  As  sustaining  this 
contention,  see,  also :  'Birge  v.  Browning,  11 
Wash.  249,  39  Pac.  643;  Elliott  v.  Puget 
Sound,  etc.,  S.  8.  Co.,  22  Wash.  220,  60  Pac. 
410;  Huntington  v.  Lombard,  22  Wash.  202, 
00  Pac.  414.  Waiver  as  applied  to  insurance 
is  Identical  with  estoppel.  May  on  Insurance, 
f  505,  says  that  "  'estoppel'  and  'waiver,' 
though  not  technically  identical,  are  so  nearly 
allied,  and,  as  applied  in  the  law  of  Insurance, 
so  like  in  the  consequences  which  follow  their 
successful  application,  that  they  are  used  in- 
discrlmtnately  by  the  courts.  A  waiver  to  be 
an  estoppel  must  be  voluntary,  and  It  is 
settled  that  a  voluntary  payment  is  only  made 
with  full  knowledge  of  the  circumstances 
upon  which  it  is  demanded,  and  without 
artifice,  deception,  or  fraud."  According  to 
the  allegations  of  the  complaint,  these  pay- 
ments were  not  made  with  knowledge  of  all 
the  clrcum8tance.<;,  but  upon  the  representa- 
tion that  they  were  uo^essary  to  keep  the 


policy  from  lapsing  or  becoming  void.  It  was 
a  mistake,  if  mistake  at  all,  of  material  facts, 
and  It  is  a  general  rule  that  money  paid  under 
a  mistake  of  material  facts  can  be  recovered 
back,  although  there  was  negligence  on  the 
part  of  the  person  making  the  payment,  and 
especially  if  the  payee  was  In  any  way  re- 
sponsible for  the  mistake. 

But  the  principle  of  estoppel  should  be  ap- 
plied in  this  case  to  the  respondent.  It  is  one 
of  the  fundamental  principles  of  law,  based 
upon  a  universally  recognized  principle  of 
morals,  that  one  should  not  be  allowed  to 
take  advantage  of  his  own  wrong,  and  ac- 
cording to  the  complaint,  the  payments  were 
made  by  reason  of  false  representations  made 
by  the  respondent,  Inducing  the  fear  on  the 
part  of  the  appellants  that  their  policy  would 
be  rendered  void  if  such  payments  were  not 
made ;  and  although  some  years  have  elapsed 
since  the  demand  for  these  payments  was 
made,  during  which  time  they  have  continued, 
yet  they  were  Induced  In  the  first  Instance 
by  the  wrongful  act  of  the  respondent,  at 
which  time  it  informed  the  appellants  that  it 
would  notify  them  when  It  was  ready  to  pay 
the  policy,  and  not  having  so  notified,  and  hav- 
ing by  Its  wrongful  acts  compelled  them  to 
commence  making  these  payments,  the  law 
will  not  too  closely  compute  the  time  within 
which  the  payments  should  cease,  but  will  pre- 
sume that  the  later  payments  were  made  with 
the  same  understanding,  and  by  reason  of  the 
same  representations,  that  the  earlier  ones 
were  made. 

The  complaint,  in  our  judgment,  stating  a 
cause  of  action,  both  as  for  the  recovery  of 
the  endowment  and  of  the  money  paid 
through  mistake  and  misrepresentations,  the 
judgment  will  be  reversed,  and  the  cause  re- 
manded, with  Instructions  to  the  lower  court 
to  overrule  the  demurrer  to  the  complaint. 

MOUNT,  C.  J.,  and  CROW.  RDDKIN, 
PD'LLBETON,  and  HADLBT,  JJ.,  concur. 


CAPITAL  NAT.  BANK  v.  ROBINSON. 

(Supreme  Court  of  Washington.   Jan.  19,  1906,) 

BiixB  AND  Notes— Patment. 

Defendant  and  M.  executed  a  joint  note  to 
plaintiff  bank,  and  on  maturity  M.,  claiming 
to  be  a  surety,  notified  the  bank  to  sue  defenf 
ant  alone,  and  to  induce  it  so  to  do  executed 
an  agreement  with  the  bank  by  which  a  certain 
amount  was  deposited  with  the  bank's  presi- 
dent in  escrow  as  trustee,  to  be  applied  to  the 
purchase  of  any  Judgment  which  the  bank 
might  recover  against  defendant  on  the  note,  in 
case  he  should  not  pay  the  same;  the  bank 
agreeing  to  assign  such  judgment  to  whomso- 
ever M.  should  appoint  It  was  also  agreed 
that  such  escrow  funds  should  be  deposited  in 
the  general  funds  of  the  bank,  represented  by 
a  certificate  of  deposit  payable  to  the  president 
as  trustee,  and  that  any  surplus  remaining  over 
the  amount  of  judgment  costs,  and  attorney's 
fees,  should  he  repaid  to  M.  Betd,  that  such 
agreement  did  not  amount  to  a  payment  of  the 
note  by  M.,  so  as  to  preclude  the  bank  from 
maintaining  an  action  thereon  against  defend- 
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Appeal  from  Superior  Court,  Thurston 
County;  O.  V.  Linn,  Judge. 

Action  by  the  Capital  National  Bank 
against  J.  W.  Robinson.  From  a  judgment 
in  (avor  o(  plaintiff,  defendant  appeals.  Af- 
firmed. 

Vance  &  Mitchell,  for  appellant  G.  C.  Is- 
rael, for  respondent 

PER  CURIAM.  The  plaintiff,  the  Capital 
National  Bank,  a  corporation,  brought  this 
action  on  a  promissory  note  against  the  de- 
fendant J.  W.  Robinson.  A  demurrer  was  in- 
terposed to  the  complaint,  which  was  over- 
ruled, whereupon  the  defendant  made  appli- 
cation to  have  George  A.  Mottman,  who  had 
signed  the  note  sued  upon  jointly  with  the 
defendant  made  a  defendant  in  the  action, 
which  application  was  denied.  Thereupon 
the  defendant  answered,  denying  certain  al- 
legations of  the  complaint,  and  averring  that 
the  plaintiff  was  not  at  the  date  of  the  in- 
stitution of  the  suit  and  was  not  then,  the 
owner  of  said  promissory  note  sued  upon; 
but  that  said  note  had  been  paid  in  full  to 
the  plaintiff,  and  that  such  payment  was 
made  by  George  A.  Mottman,  the  party  who 
signed  said  note  jointly  with  defendant  The 
reply  denied  this  allegation,  and  the  cause 
went  to  trial,  and  judgment  was  entered  in 
favor  of  plaintiff,  the  respondent  here.  From 
such  judgment  this  appeal  is  taken. 

The  main  contention  of  the  appellant  la 
that  a  certain  written  agreement,  which  was 
offered  in  evidence,  and  the  testimony  in  the 
case  show  that  the  suit  had  not  been  com- 
menced by  the  real  party  in  interest,  and  that 
the  debt  had  actually  been  paid  by  Mottman 
to  the  bank.  Prior  to  the  commencement  of 
the  action  Mottman,  who  had  signed  the  note 
with  appellant  Robinson,  gave  notice  to  the 
bank,  under  the  provisions  of  the  statute, 
to  forwith  institute  action  upon  said  note, 
alleging  that  he  was  a  surety  upon  said  note; 
and  the  following  agi-eemcnt  was  entered  into 
between  Mottman  and  the  Capital  National 
Bank,  by  C.  J.  Lord,  its  president : 

"And  whereas,  the  said  second  party  Is 
desirous  of  having  said  note  collected  witliout 
suit  or  action  against  him  upon  the  same; 
and,  whereas,  the  said  second  party  does  not 
desire  to  pay  the  said  note,  or  discharge  the 
obligation  of  himself  and  the  said  J.  W.  Rob- 
inson thereon:  Now  therefore  for  the  pur- 
pose of  enabling  the  first  party  to  proceed 
to  the  collection  of  said  note  without  the  ne- 
cessity of  making  the  second  party  a  party 
defendant  to  an  action  on  said  note,  the  said 
second  party  has  this  day  deposited  with 
C  J.  Lord,  of  Olympia,  Thurston  county, 
state  of  Washington,  the  president  of  said 
first  party,  as  trustee  for  the  carrying  into 
effect  of  this  escrow,  the  sum  of  seventeen 
hundred  dollars  ($1,700)  to  be  by  him  held 
and  subsequently  applied  as  follows,  to  wit: 
The  said  first  party  shall  within  five  days 
commence  action  against  J.  W.  Robinson  in> 


dlvldually  upon  said  note  and  proceed  with 
due  diligence  to  the  obtaining  of  a  final  judg- 
ment upon  the  same. 

"In  the  said  cause  and  prosecution  of  same, 
aside  from  principal,  interest  and  costs,  at- 
torney's fees  shall  be  asked  and  allowed  not 
to  exceed  as  follows,  to  wit,  and  to  be  in- 
cluded In  said  judgment:  (1)  If  judgment 
is  obtained  by  default  of  said  J.  W.  Robin- 
son, attorney's  fees  not  to  exceed  twenty- 
five  dollars  ($25.00).  (2)  If  judgment  is  ob- 
tained after  appearance  and  issue  joined  by 
said  J.  W.  Robinson  In  the  superior  court 
then  attorney's  fees  not  to  exceed  seventy- 
five  dollars  ($75.00).  (3)  If  the  said  J.  W. 
Robinson  shall  prosecute  an  appeal  to  the 
supreme  court  from  any  judgment  obtained 
In  the  said  superior  court,  then  attorney's 
fees  not  to  exceed  one  hundred  and  fifty  dol- 
lars ($150.00).  In  case  of  appeal  the  said 
Capital  National  Bank  agrees  to  require  the 
sureties  on  appeal  or  supersedeas  bond  in 
case  of  a  personal  bond  to  juBtHf  and  be  ac- 
cepted by  the  trial  court  and  to  assign  any 
judgment  rendered  on  appeal.  In  favor  of  said 
Capital  National  Bank  to  party  of  second 
part  or  such  party  as  he  shall  direct  The 
said  C.  3.  Lord  as  trustee  shall  deposit  such 
escrow  moneys  with  the  said  first  party  In  Its 
general  funds  and  have  Issued  unto  himself 
as  such  trustee  a  certificate  of  deposit  for 
the  same. 

"Upon  the  obtaining  of  a  final  Judgment 
against  the  said  J.  W.  Robinson  upon  the  said 
note,  the  said  C.  J.  Lord  shall  pay  said  first 
party  the  amount  of  said  judgment  includ- 
ing all  costs,  and  attorney's  fees  out  of  the 
said  escrow  money,  and  if  there  be  any  sur- 
plus remaining,  pay  the  same  to  the  said 
second  party.  In  case  there  be  any  deficiency 
between  the  amount  of  said  judgment  and 
the  amount  of  said  escrow  deposit  the  said 
second  party  shall  immediately  pay  the  said 
first  party  the  difference  existing  between 
said  sums.  The  first  party  shall  thereupon 
assign  to  any  person  whom  said  second  par- 
ty may  direct,  the  said  judgment 

"It  is  mutually  agreed  and  understood  by 
the  parties  hereto,  that  the  said  deposit  in 
escrow  is  not  made  in  any  way  as  a  discharge 
or  In  payment  of  said  note,  but  only  as  se- 
curity for  the  payment  of  such  judgment  as 
may  be  obtained  upon  said  note.  It  is  fur- 
ther agreed  that  if  the  said  J.  W.  Robinson 
shall  at  any  time  satisfy  and  discharge  the 
said  note,  pending  the  said  action  or  any 
judgment  obtained  thereon,  that  the  said  es- 
crow deposit  shall  be  forthwith  returned  to  said 
second  party.  It  Is  further  agreed  that  upon 
deposit  of  said  escrow  money  as  aforesaid  in 
the  settling  of  the  judgment  obtained,  for 
the  payment  of  which  the  sum  is  deposited  as 
security,  that  at  the  time  of  settlement,  ir- 
respective of  the  amount  of  Interest  accrued 
on  said  note  after  action  and  Included  in 
said  judgment  there  shall  be  deducted  from 
the  amount  necessary  to  settle  said  judg- 
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ment,  an  amount  equal  to  eight  per  cent  (8%) 
of  said  principal  sum  of  $1,300,  from  the  date 
of  said  escrow  deposit  to  the  date  of  such 
settlement. 

"The  first  and  second  parties  hereby  mu- 
tually covenant  and  agree  to  and  with  each 
other  that  each  will  make  faithful  perform- 
ance of  all  promises  and  agreements  herein 
required  on  his  or  Its  part  to  be  performed. 
"In  witness  whereof,  all  of  the  said  parties 
have  hereunto  set  their  hands  and  executed 
the  foregoing  agreement  by  their  proper  officers 
In  duplicate,  this  5th  day  of  March,  A.  D. 
1904. 

"Capital  National  Bank, 

"By  O.  J.  Lord,  President 
"Geo.  A.  Mottman, 

"Second  Party. 
"C.  J.  Lord,  Trustee." 

The  statement  of  facts  is  simply  a  rfsumC 
of  the  testimony,  which  Is  very  brief.  It  ap- 
pears that  In  accordance  with  the  contract, 
the  money  was  paid  to  Lord,  as  trustee  for 
the  bank,  Lord  paying  the  money  into  the 
general  fund  of  the  bank  and  taking  a  cer- 
tificate of  deposit  for  the  same.  There  Is 
testimony  In  relation  to  the  payment  of  a 
docket  fee  and  taking  out  of  a  second  cer- 
tificate with  that  amount  deducted,  which 
does  not  seem  to  us  to  be  material.  The  es- 
sential question  is  whether  the  conditions 
of  this  contract  and  the  payment  Into  the  bank 
by  the  trustee.  Lord,  constituted  a  payment 
of  the  note  by  Mottman.  We  do  not  think 
they  did.  The  fact  that  the  trustee.  Lord, 
was  the  president  of  the  bank  does  not  affect 
the  legal  status  of  the  transaction.  It  ap- 
pears from  the  agreement  and  from  the  testi- 
mony of  Lord  that  he  acted  as  trustee  only, 
and  while  the  money  \^ent  into  the  general 
fund  of  the  bank  it  went  there  subject  to 
Lord's  call,  the  same  as  it  would  have  done  if 
It  had  been  deposited  by  any  one  else.  Mr. 
Lord  testified  that  the  certificate  was  assign- 
able; that  the  bank  never  had  any  custody 
or  control  of  the  money,  save  such  as  it  ob- 
tained by  virtue  of  its  being  deposited  with 
the  bank;  that  the  money  so  deposited  was 
received  by  the  bank  under  and  pursuant  to  the 
terms  of  a  written  agreement  between  him- 
self and  Mottman;  and  that  his  connection 
with  the  transaction  was  that  of  an  Indlvdual 
acting  as  trustee,  and  not  as  an  officer  of  the 
bank.  There  was  no  testimony  tending  to  dis- 
pute this,  unless  It  could  be  gathered  from 
the  provisions  of  the  contract  and  that  the 
contract  was  not  Intended  to  operate  as  a 
payment  of  the  debt  is  evident  from  the  terms 
of  the  contract  itself,  which  provides  that  It 
Is  mutually  agreed  and  understood  by  the  par- 
ties hereto  that  the  said  deposit  in  escrow  is 
not  made  In  any  way  as  a  discharge  or  in 
payment  of  said  note,  but  only  as  security 
for  the  payment  of  such  Judgment  as  may  be 
obtained  on  said  note.  While  it  may  be  true 
that  a  statement  of  this  kind  might  not 
weigh  against  the  terms  of  a  contract  which 


as  a  legal  proposition  would  consitute  pay- 
ment, yet  it  may  be  considered  for  the  pur- 
pose of  arriving  at  the  intention  of  the  con- 
tracting parties,  by  showing  what  construc- 
tion they  placed  upon  it  A  prerequisite,  un- 
der this  contract,  to  the  bank  receiving  this 
deposit  as  its  money,  was  that  it  should  re- 
duce the  claim  to  Judgment  and  under  the 
terms  of  the  contract  It  could  not  have  claim- 
ed this  money  at  the  hands  of  the  trustee 
without  such  an  action  on  its  part.  There 
would  have  been  nothing  to  prevent  the  hold- 
er of  this  certificate  (the  deposit  and  the  cer- 
tificate having  constituted  the  bank  and  the 
depositor  a  debtor  and  creditor)  from  pre- 
senting it  and  obtaining  the  money  which  he 
had  deposited.  The  contract  was  one  which 
the  parties  bad  a  right  to  enter  into  for  tne 
purposes  therein  expressed,  and  did  not  we 
think,  constitute  a  payment  of  the  debt 
The  Judgment  is  affirmed. 

ROOT,  J.  I  feel  constrained  to  dissent 
Brushing  aside  forms  and  having  regard  to 
substance,  it  seems  to  me  that  Mottman  paid 
the  note  and  was  thereafter  the  only  party 
authorized  to  maintain  an  action  thereon. 


HARRIS  v.  TOWN  OF  MT.  VERNON. 
(Supreme  Court  of  Wasbington.    Jan.  15, 1906.) 

1.  MuNiciPAi,      Corporations  —  Defectivb 
Sidewalk— Injuries  .-^  Evidence— Sufk- 

CIENCY. 

In  an  action  for  injuries  to  a  pedestrian 
from  a  defective  sidewalk,  evidence  as  to  the 
character  of  the  defect  held  to  warrant  a  verdict 
for  plaintiff. 

2.  Same— Evidence— Admissibility. 

In  an  action  for  injuries  to  a  pedestrian 
from  a  defective  sidewalk,  it  was  proper  to  show 
the  condition  of  the  walk  for  a  reasonable  dis- 
tance on  each  side  of  the  place  of  injury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporation,  |  1734.] 

3.  Same— Question  fob  Jury. 

In  an  action  for  injuries  to  a  pedestrian 
from  a  defective  sidewalk,  held,  that  the  ques- 
tion whether  the  injury  was  the  cause  of  plain- 
tiff's physical  condition  was  one  for  the  jury. 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty ;  Geo.  A.  Joiner,  Judge. 

Action  by  Rose  Harris  against  the  town  of 
Mt  Vernon.  From  a  Judgment  in  favor  of 
plaintiff,   defendant  appeals.    Affirmed. 

Dave  Hammack,  Million  &  Houser,  and 
Shranger  &  Barker,  for  api)ellant  McLean  & 
Wakefield,  for  respondent 

FULLERTON,  J.  The  respondent  recov- 
ered a  Judgment  against  the  appellant  town 
in  the  sum  of  $2,500  for  Injuries  received 
from  a  fall  caused  by  a  defective  sidewalk, 
constructed  and  maintained  by  the  town  on 
one  of  its  streets.  The  town  has  appealed 
from  the  Judgment,  and  as  grounds  for  revei^ 
sal  assigns  that  the  court  erred,  first  in  re- 
fusing to  grant  the  appellant's  motion  to  take 
the  case  from  the  Jury  and  enter  Judgment  for 
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the  appellant  made  at  ttae  close  of  the  re- 
spondent's case  In  chief;  second,  In  refusing 
to  hold  that  the  evidence  was  Insufficient  to 
Justify  the  verdict ;  third,  In  the  admission  of 
certain  evidence;  fourth,  in  its  Instructions 
to  the  jury;  and,  fifth.  In  refusing  to  hold 
that  the  verdict  was  excessive  and  given  un- 
der the  Influence  of  passion  and  prejudice. 

The  first  two  assignments  suggest  the  same 
question,  namely,  the  sufflelency  of  the  evi- 
dence to  justify  the  verdict.  On  this  branch 
of  the  case  It  Is  argued  that  the  evidence 
showed  that  the  sidewalk  at  the  place  of  the 
accident  and  generally  In  Its  vicinity  was  in 
reasonably  good  repair,  and  that  the  city  had 
no  notice,  either  actual  or  constructive,  of 
the  particular  defect  that  caused  the  accident 
The  evidence  on  the  part  of  the  city,  It  is 
true,  tended  to  this  effect,  and  the  Jury, 
doubtless,  would  have  been  warranted  in  so 
finding.  But  there  was  substantial  evidence 
the  other  way.  It  was  testified  by  competent 
and  disinterested  witnesses,  living  within  the 
vicinity  of  the  walli,  that  the  walk  had  long 
been  out  of  repair,  so  much  so,  in  fact,  that 
one  walking  over  it  had  to  use  more  than  or- 
dinary care  to  avoid  injury,  and  that  the 
particular  board  that  caused  this  injury  was 
warped  and  loose,  so  that  it  would  rock  when 
stepped  upon,  and  that  it  had  been  In  that 
condition  for  more  than  a  month  prior  to  the 
accident  It  was  testified,  also,  that  the  at- 
tention of  certain  officers  of  the  city  had 
been  called  to  the  defective  condition  of  the 
walk,  and  that  It  had  been  the  subject  of  con- 
sideration by  the  city  council  prior  to  the 
accident.  This,  if  believed  by  the  jury, 
abundantly  justifies  their  verdict  True, 
much  or  all  of  It  was  denied  by  the  city ;  but 
the  right  to  determine  on  which  side  the 
truth  lay  was  with  the  Jury,  and  this  court 
Is  bound  by  their  finding  thereon.  We  con- 
clude, therefore,  that  the  verdict  Is  sustained 
by  the  evidence,  and  the  trial  court  did  not 
err  In  so  holding. 

The  third  objection  is  based  on  the  conten- 
tion that  the  court  admitted  evidence  as  to 
the  condition  of  the  walk  at  points  too  re- 
mote from  the  scene  of  the  accident  At  the 
place  in  the  record  pointed  out  by  the  ap- 
pellant in  support  of  this  contention  the 
following  appears  In  the  examination  of  a 
Mr.  Sterns,  a  witness  for  the  respondent:  "Q. 
How  long  have  you  lived  here  [meaning  in 
the  town  of  Mt  Vernon]?  A.  Three  years 
the  16th  of  last  July.  Q.  You  know  of  the 
circumstances  of  Miss  Harris  getting  hurt 
on  that  sidewalk  last  summer?  A.  Yes,  sir. 
Q.  You  travel  that  sidewalk  frequently,  do 
you?  A.  Yes,  sir.  Q.  I  would  ask  you  to 
state  what  was  the  general  condition  of  that 
sidewalk  at  the  time  and  prior  to  the  time  of 
this  injury.  (Mr.  Million:  Defendant  ob- 
jects as  Incompetent  Irrelevant,  and  Imma- 
terial. The  Court :  Objection  overruled.  Ex- 
ception allowed.)    A.  It  was  very  bad.    Q. 


Where  was  It  bad?  From  what  points?  A. 
From  the  bottom  to  the  top  of  the  hill.  Q. 
In  what  particulars  was  It  bad?  A.  The 
stringers  were  loose.  They  were  rotten,  and 
the  blocking  under  them  had  rotted  away, 
and  the  boards  were  loose.  Q.  What  about 
holes  In  the  walk?  A.  There  were  several 
of  them."  There  was  no  error  In  this.  It 
was  permissible  to  show  the  condition  of  the 
walk  for  a  reasonable  distance  on  each  side 
of  the  place  of  the  injury,  and,  as  the  qnota- 
tton  from  the  record  shows  all  that  appears 
as  to  the  length  of  the  walk.  It  Is  impossible 
to  say  that  this  rule  was  violated.  More- 
over, the  next  question  and  answer,  to  which 
there  was  no  objection,  shows  the  points  be- 
tween which  the  witness  found  the  sidewalk 
bad.  If,  therefore,  the  first  question  could 
be  said  to  be  too  broad,  It  was  sufftciently 
narrowed  by  this-  explanation. 

The  Instruction  complained  of  was  to  the 
eftect  that  evidence  of  the  general  condition 
of  the  sidewalk  In  the  Immediate  vicinity 
of  the  place  of  the  Injury  was  proper  to  be 
considered  by  the  jury,  along  with  the  other 
evidence  In  the  case,  In  determining  the 
question  whether  or  not  the  sidewalk  was 
out  of  repair  at  the  place  of  the  Injurj'- 
This  we  do  not  think  was  prejudicial.  While 
it  may  he  that  evidence  showing  a  walk  to  be 
out  of  repair  at  one  place  is  not  direct  proof 
that  it  was  out  of  repair  at  another,  yet  evi- 
dence of  Its  general  condition  In  the  vicinity 
of  the  accident  is  some  evidence  of  its  condl- 
tlou  at  the  place  where  the  accident  hap- 
pened. 

The  objection  to  the  amount  of  the  verdict 
is  based  on  the  contention  that  the  physical 
condition  of  the  respondent  had  its  origin  in 
other  causes  than  the  injury,  rather  than  the 
contention  that  her  physical  condition  did  not 
justify  the  verdict  At  the  time  of  the  trial 
the  resjwndent  had  developed  a  marked  case 
of  curvature  of  the  spine,  and  It  was  the 
opinion  of  the  only  medical  expert  who  testi- 
fied that  while  this  condition  could  have 
been  caused  by  the  accident.  It  was  not  prob- 
able that  it  was  so  caused.  On  the  other 
hand.  It  was  shown  by  the  testimony  of  the 
respondent  and  her  Immediate  family  that 
prior  to  the  injury  the  respondent  was  a 
strong,  healthy  woman,  showing  no  symptcMns 
of  any  of  the  ailments  that  developed  Imme- 
diately afterwards,  while  since  that  time  she 
has  been  an  invalid.  Incapable  of  pursuing 
her  ordinary  occupation,  and  that  her  condi- 
tion was  not  improving.  Under  these  circum- 
stances, we  think  it  was  for  the  Jury  to  say 
whether  the  injury  was  the  cause  of  the  re- 
spondent's condition;  and.  Inasmuch  ns  they 
found  that  it  was,  we  do  not  think  their  ver- 
dict excessive. 

The  judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  ROOT,  CROW.  DUN. 
BAR,  HADLEY,  and  RUDKIN,  JJ.,  concur. 
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GIES  T.  BROAD. 
(Supreme  Oonrt  of  Washington.  Jan.  17,  1906.) 

1.  Appeal  —  JuBiSDiCTioN  —  Questions   Re- 
viewable. 

Where  the  Supreme  Court  has  jurisdiction 
of  an  appeal  solely  because  the  validity  of  an 
ordinance  is  involved,  the  proper  construction 
of  the  ordinance  is  not  before  the  court. 

2.  Municipal    Obdinances  —  Constitution- 
ALiTT— Waoes  or  Labobbrb— Regulation. 

A  municii>al  ordinance  providing  that  the 
rate  of  wages  for  laborers  on  work  done  by 
contract  for  the  city  in  the  improvement  of 
the  streets  shall  not  be  less  than  a  certain 
sum  for  a  calendar  day's  worlc  of  eight  honrs 
ia  conatitntional  and  valid. 

Appeal  flrom  Superior  Court,  Spokane 
County;  Oeorge  W.  Belt,  Judge. 

Action  by  George  Glee  against  James  O. 
Broad.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    A£Srmed. 

Cullen  &  Dudley,  (or  appellant  Robert- 
son, Miller  &  Rosenhaupt,  for  respondent. 

FULIiERTON,  J.  The  respondent  com- 
menced an  action  in  the  Justice  court  for 
Spokane  precinct.  In  Spokane  county,  to  re- 
cover a  balance  of  $15.91  claimed  to  be  due 
him  as  wages  for  services  rendered  the  ap- 
pellant. He  recovered  In  the  justice's  court, 
and  the  judgment  was  affirmed  on  appeal 
to  the  superior  court  of  Spokane  county. 
This  appeal  Is  from  the  judgment  of  the 
superior  court.  From  the  record  It  appears 
that  the  appellant  had  a  contract  with  the 
city  of  Spokane  for  the  Improvement  of  one 
of  its  streets.  By  ordinance  of  that  city  it 
Is  provided  that  on  all  work  done  by  contract 
for  the  city  In  the  improvement  of  Its  streets 
eight  hours  in  any  calendar  day  shall  con- 
stitute a  day's  work,  and  that  the  rate  of 
wages  for  laborers  on  such  work  who  labor 
by  the  day  shall  not  be  less  than  $2.25  for  a 
calendar  day's  work  of  eight  hours.  The 
respondent  had  worked  nine  hours  in  each 
calendar  day  and  had  been  paid  wages  at 
the  minimum  rate  fixed  by  the  ordinance. 
The  action  was  Instituted  to  recover  for  the 
extra  time  the  respondent  labored  In  excess 
of  the  time  fixed  as  a  day's  work  by  the 
ordinance. 

The  appeal  Is  brought  within  the  jurisdic- 
tion of  this  court  by  reason  of  the  fact  that 
the  action  Involves  the  validity  of  the  ordi- 
nance above  mentioned;  the  appellant  con- 
tending that  that  part  of  the  ordinance 
which  fixes  the  minimum  sum  to  be  paid  as 
wages  tat  a  day's  labor  on  any  public  im- 
provement undertaken  by  the  city  of  Spok- 
ane, is  unconstitutional  and  void.  He  has, 
however,  suggested  reasons  for  reversing  the 
judgment  even  should  we  determine  the  ordi- 
nance to  be  valid,  but  it  Is  evident  that  un- 
der the  rule  announced  by  us  in  Henry  v. 
Tliurston  County,  31  Wash.  C38,  72  Pac.  488, 
tuese  questions  are  not  before  us.  In  that 
case  we  held  that  on  ta  appeal  where  we 
had  jitt-isdlctlon  solely  because  the  validity 
of  a  statute  was  Involved  we  would  review 
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the  judgment  appealed  trom  only  In  case  we 
found  the  statute  invalid,  and  th«t  only  to 
the  extent  that  It  was  afTected  by  the  invalid 
satute.  This  rule  precludes  any  inquiry  as 
to  the  proper  construction  of  the  ordinance. 
If  we  find  the  ordinance  valid,  the  inquiry 
is  ended;  if  invalid,  the  judgment  falls  be- 
cause founded  on  the  ordinance. 

The  question  properly  before  us,  namely, 
the  validity  of  that  part  of  the  ordinance 
which  undertakes  to  fix  a  minimum  sum  to 
be  paid  as  wages  for  a  calendar  day's  work, 
was  in  effect  decided  by  us  in  the  case  of  In 
re  Broad,  36  Wash.  449,  78  Pa&  1004.  There 
the  question  was  whether  that  part  of  the 
ordinance  was  valid  which  limited  the  num- 
ber of  hours  a  laborer  should  be  permitted  to 
labor  in  any  one  calendar  day  on  a  public 
work  undertaken  by  the  city,  and  we  held  it 
valid  on  the  principle  that  It  was  within  the 
power  of  the  state  (and  a  city  as  its  in- 
strumentality) to  prescribe  the  conditions  on 
which  It  would  permit  public  work  to  be 
done  on  its  behalf;  founding  the  decision 
on  the  case  of  Atkln  v.  Kansas,  191  U.  S.  207, 
24  Sup.  Ct  124,  48  U  Ed.  148.  The  principle 
Involved  in  that  case  is  not  distinguishable 
from  the  principle  Involved  in  the  case  now 
before  us.  For,  surely,  if  it  be  within  the 
power  of  the  state  to  limit  the  number  of 
hours  a  laborer  may  be  permitted  to  labor 
in  one  calendar  day  on  any  public  work  un- 
dertaken by  it.  It  can  fix  the  minimum  sum 
that  shall  be  paid  him  as  wages  for  such 
labor.  The  power  to  do  either  must  rest  on 
the  principle  that  "it  belongs  to  the  state,  as 
the  guardian  and  trustee  for  its  people,  and 
haivng  control  of  its  affairs,  to  prescribe  the 
conditions  upon  which  it  will  permit  public 
work  to  be  done  on  its  behalf,  or  on  behalf 
of  its  mnniclpalities."  Atkin  v.  Kansas,  su- 
pra. These  considerations  dispose  of  the  er- 
rors assigned. 

The  judgment  is  affirmed. 

MOUNT,  C.  J.,  and  HADLET,  DUNBAR, 
CROW,  and  BOOT,  JJ.,  concur. 


POSTEL  V.  CITT  OF  SEATTLE. 
(Supreme  Court  of  Washington.    Jan.  15, 1906.) 

1.  Municipal  Cobporations  —  Street    Gbad- 
INO — Claims   fob   Damages— When   Filed. 

Under  Seattle  City  Charter,  art.  4,  §  29, 
providing  that  all  claims  for  damages  against 
the  city  must  be  presented  to  the  city  council 
and  filed  with  the  clerk  within  30  days  after 
they  accrue,  a  claim  for  damages,  sustained  by 
a  property  owner  by  the  grading  of  a  street, 
must  be  presented  within  toe  time  required,  as 
a.  condition  precedent  to  an  action  thereon. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Coriwrations,  i  091.] 

2.  Same — Obdinance — Validitx — Beasonablk 
Time. 

Seattle  City  Charter,  art.  4,  g  29,  requiring 
claims  for  damages  against  the  city  to  be  filed 
with  the  clerk  within  30  days  after  the  time 
when  such  claims  accrue,  is  not  invalid,  as  not 
allowing  a  reasonable  time  within  which  to 
present  such  claims.  .      r^r^rsir> 

Rudkin,  J,   diBsentiniJiized  by  VjVJDVlC 
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Appeal  from  Superior  Court,  King  County; 
George  A.  Joiner,  Judge. 

Action  by  P.  H.  Postel,  Jr.,  against  the  city 
of  Seattle.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

McBrlde,  Stratton  «fc  Dalton,  for  appellant 
Scott  Calboun  and  O.  B.  Tborgrlmson,  for 
respondent. 

FULLERTOX,  J.  The  appellant  Is  the 
owner  of  certain  lots  In  the  city  of  Seattle 
fronting  on  Republican  street  and  First  Ave- 
nue North.  On  February  4,  1903,  the  city  of 
Seattle  passed  an  ordinance  providing  for  the 
grading  of  the  streets  above  named,  and  pur- 
suant thereto  the  city  caused  the  same  to  be 
graded,  completing  the  work  on  October  3, 
19(H.  The  grade  as  planned  called  for  deep 
cuts  in  front  of  the  appellant's  property,  and, 
when  completed,  his  lots  were  left  from  15 
to  30  feet  above  the  surface  of  the  streets, 
cutting  off  access  to  them,  except  from  the 
rear  through  a  narrow  alley  over  a  steep 
grade.  On  March  16,  1905,  the  appellant 
presented  to  the  city  council  of  the  city  of 
Seattle,  and  filed  with  the  city  clerk,  a  claim 
for  damages  caused  by  the  grade,  which  claim 
the  city  rejected.  This  action  was  thereupon 
brought  to  recover  for  the  injury  caused  the 
lots  by  the  grade.  To  a  complaint  embody- 
ing the  foregoing  facts  the  city  demurred 
on  the  ground  that  It  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
court  sustained  the  demurrer,  whereupon  the 
appellant  elected  to  stand  on  his  complaint 
Judgment  of  dismissal  was  thereupon  enter- 
ed, and  this  appeal  was  taken  therefrom. 

Section  29,  art  4,  of  the  charter  of  the  city 
of  Seattle,  reads  as  follows: 

"Sec.  29.  All  claims  for  damages  against 
the  city  must  be  presented  to  the  city  council 
and  filed  with  the  clerk  within  thirty  days 
after  the  time  when  such  claims  for  damages 
accrued,  and  no  ordinance  shall  be  passed  al- 
lowing any  such  claim  or  any  part  thereof,  or 
appropriating  money  or  other  property  to 
pay  or  satisfy  the  same  or  any  part  thereof, 
until  such  claim  has  first  been  referred  to  the 
proper  department,  nor  until  such  department 
has  made  Its  report  to  the  city  council  there- 
on, pursuant  to  such  reference.  All  such 
claims  for  damages  must  accurately  locate 
and  describe  the  defect  that  caused  the  In- 
jury, accurately  describe  the  injury,  give 
the  residence  for  one  year  last  past  of  the 
claimant,  contain  the  Items  of  damages 
claimed,  and  be  sworn  to  by  the  claimant. 
No  action  shall  be  maintained  against  the 
city  for  any  claim  for  damages  until  same  has 
been  presented  to  the  city  council  and  sixty 
days  have  elapsed  after  such  presentation." 

The  trial  court  held  that  this  section  of 
the  city's  charter  requires  claims  for  dam- 
ages of  all  kinds  against  the  city  to  be  pre- 
sented to  the  city  council  and  filed  with  the 
city  clerk  within  30  days  after  the  time  when 
such  claim  accrues  before  an  action  can  be 
conunenced  thereon;  and,  since  the  appellant 


did  not  file  bis  claim  until  some  five  months 
after  its  accrual.  It  was  barred  by  this  pro- 
vision of  the  charter.  Against  this  ruling 
the  appellant  makes  two  contentions:  First 
that  this  provision  does  not  apply  to  this 
character  of  claim;  and,  second,  if  it  does  so 
apply.  It  Is  void,  because  a  reasonable  time 
within  which  to  present  such  claims  is  not 
allowed  by  it 

With  regard  to  the  first  question,  we  tblnk 
there  can  be  but  little  doubt  that  the  charter 
provision  requires  claims  of  this  character  to 
be  presented  to  the  city  council  and  filed 
with  the  clerk.  The  language  used  Is  "all 
claims  for  damages,"  and  this  admits  of 
no  exception.  True,  other  portions  of  the 
section  would  seem  to  be  more  appropriate 
to  claims  of  another  character  than  this,  but 
this  cannot  be  held  to  doi  away  with  the  g«i- 
eral  requirement  In  presenting  claims  the 
details  provided  by  the  charter  provision 
need  only  be  followed  in  so  far  as  they  are 
applicable  to  the  particular  claim,  but  the 
general  provision,  requiring  claims  for  dam- 
ages to  be  presented.  Is  applicable  to  all 
claims,  and  can  be  followed  in  every  Instance. 
A  similar  question  was  before  this  court  in 
Scurry  v.  Seattle,  8  "Wash.  278,  36  Pac.  145. 
The  charter  of  the  city  of  Seattle  at  that 
time  required  all  claims  for  damages  to  be 
presented  to  tlie  city  council  within  six 
months  after  the  time  when  such  claim  ac- 
crued, and  we  held  that  a  claim  for  damages 
sustained  by  the  grading  of  a  street  must  be 
presented  within  the  time  required,  as  a 
condition  precedent  to  the  maintenance  of  an 
action  thereon. 

Nor  do  we  think  the  second  objection  is 
well  taken.  In  Bom  v.  ^>okane,  27  Wash. 
722,  68  Pac.  386,  and  Ehrhardt  v.  Seattle 
i  (Wash.)  82  Pac.  296,  we  held  that  30  days 
was  a  reasonable  time  within  which  to  pre- 
sent a  claim  for  personal  Injuries,  and  It 
would  be  difficult  to  make  a  distinction  In 
this  regard  between  claims  of  that  character 
and  claims  of  the  character  of  the  one  at  bar. 
We  are  therefore  constrained  to  bold  the  re- 
quirement  reasonable   In   this  respect 

The  judgment  is  affirmed. 

MOUNT.  C.  J.,  and  ROOT,  CROW,  DUN- 
BAR, and  HADLEX,  JJ„  concur. 

RUDKIN,  J.  I  dissent  A  literal  con- 
struction of  the  first  part  of  the  charter  pro- 
vision quoted  in  the  majority  opinion  would 
require  that  all  claims  against  the  city  should 
be  presented  within  30  days  after  a  cause  of 
action  accrued.  A  claim  arising  out  of  con- 
tract as  well  as  out  of  tort  is  "for  damages." 
I  tblnk  the  latter  part  of  the  provision  shows 
that  the  entire  provision  was  only  intended 
to  apply  to  claims  for  damages  arising  from 
defects  in  the  streets  or  other  places  which 
the  city  Is  obligated  to  keep  in  r^ialr.  Any 
other  construction,  in  my  opinion,  renders  the 
charter  provision  unreasonable  and  unconsti- 
tutional. 

Digitized  by  ^OOQIC 
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RICHARDSON    t.    STEINKR,    Judge. 

(Supreme  Court  of  Washington.    Jan.  ID, 
1906.) 

1.  Mandamus  —  Pabtiks  —  State  as  Plain- 
tiff. 

An  application  for  a  writ  of  mandate  in 
the  interest  of  a  private  party  is  properly  in- 
stituted in  the  name  of  the  state. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Mandamus,  §  287.] 

2.  Appeal  —  Recobd  —  Testimony  before 

COMMISSIONEBS— NECESSITT  OF  BILL  OF  EX- 
CEPTIONS. 

Under  Ballinger's  Ann.  Codes  &  St.  §  5064, 
providing  that  reports  of  commissioners,  with 
the  testimony  and  other  evidence  returned  into 
court  therewith,  shall  be  deemed  a  part  of  the 
record  upon  being  filed  in  the  cause,  testimony 
taken  before  commissioners,  but  not  reported 
by  them,  extended  from  the  stenographer's  notes 
and  filed  with  the  clerk  of  the  court  by  the 
attorneys  of  a  party  to  be  used  on  the  hearing 
on  the  report,  constitutes  no  part  of  the  record, 
unless  made  so  by  bill  of  exceptions  or  state- 
ment of  facts. 

3.  Exceptions,  Bill  of  —  Compelling  Set- 
tlf,ment— Defenses. 

Under  Ballinger's  Ann.  Codes  &  St.  S  5060, 
providing  that  a  judge  may  be  compelled  by 
mandate  to  settle  or  certify  a  bill  of  exceptions 
or  statement  of  facts,  the  fact  that  the  trial 
judge  has  certilied  a  statement  of  facts,  which 
does  not  embody  certain  testimony  in  the  case, 
is  no  defense  to  an  application  for  a  writ  of 
mandate  to  compel  him  to  settle  and  certify 
a  statement  of  facts  containing  such  testimony. 
[Ed.  Note. — For  cases  in  point,  see  voL  21, 
Cent.  Dig.  Exceptions,  Bill  of,  §  82.] 

AppHcntlon  for  a  writ  of  mandate  by  Tony 
P.  Richardson  against  R.  S.  Stolner,  judge 
of  the  superior  court  of  Douglas  county. 
Writ  awarded. 

Merrltt  &  Merrltt,  for  relator. 

RUDKIN,  J.  The  case  of  Richardson  y. 
Richardson  was  before  this  court  on  a  former 
appeal,  and  will  be  found  reported  In  36 
Wash.  272,  78  Pac.  920.  The  judgment  was 
there  affirmed  In  part,  but  reversed  as  to  the 
disposition  made  of  the  property  rights  of 
the  parlies.  The  case  was  remanded,  with 
directions  to  take  furtlier  testimony  In  such 
manner  as  the  court  might  determine,  and 
make  an  equal  dtylslon  of  the  property  be- 
tween the  plaintiff  and  the  defendant,  In  kind 
or  otherwise.  After  the  cause  was  remand- 
ed, the  court  appointed  three  commissioners 
"with  the  full  and  same  power  in  relation  to 
the  matters,  and  subject  to  the  limitations 
and  directions  prescribed  and  set  out  In  this 
order  of  reference,  as  is  possessed  by  this 
court,  to  conduct  trial,  to  examine  witnesses, 
to  grant  adjournments,  to  administer  oaths, 
preserve  order,  to  compel  the  attendance  of 
witnesses,  and  to  punish  them  for  nonattend- 
ance  or  refusal  to  be  sworn  or  to  testify, 
for  the  purpose  of  taking  testimony,  and  ex- 
amining and  ascertaining,  setting  out.  recom- 
mending, and  reporting  to  this  court  the  facts 
and  findings."  Here  follows  a  statement  of 
the  matters  to  be  embodied  in  the  report  of 
the  commissioners.  It  was  further  ordered 
"tbat,  upon  ttie  completion  of  its  duties  here- 


■  in.  or  upon  the  order  of  this  court,  said  com- 
mission shall  make  a  full  and  written  report 
of  all  its  doings  in  this  behalf,  and  of  ail 
schedules  and  Inventories,  findings,  facts,  and 
recommendations  to  this  court."  The  com- 
missioners examined  witnesses,  beard  testi- 
mony. Inspected  the  property,  and  made  a 
report  and  a  supplemental  report  to  the  court. 
No  testimony  or  other  evidence  was  returned 
into  court  with  either  report,  and  no  refer- 
ence to  the  testimony  or  other  evidence  was 
made  in  either  report,  further  than  that  the 
commissioners  bad  examined  witnesses  and 
taken  testimony.  In  fact,  at  the  time  these 
reports  were  filed,  there  was  no  record  of  the 
testimony  taken  before  the  commissioners, 
aside  from  the  shorthand  notes  of  the  re- 
porter. After  the  filing  of  these  reports,  the 
attorneys  representing  the  plaintiff  in  the 
court  l)elow,  the  relator  here,  caused  the  notes 
of  the  testimony  taken  tiefore  the  commis- 
sioners to  be  extended  and  filed  a  copy  there- 
of with  the  clerk  of  the  court  at  the  bearing 
on  the  report  of  the  commissioners.  The  tes- 
timony so  filed  was  considered  by  the  court 
and  all  parties  concerned  as  the  testimony 
taken  before  the  commissioners,  but  the  same 
was  not  reported  by  the  commissioners  nor 
authenticated  In  any  way.  The  court  con- 
firmed the  report  of  the  commissioners  and 
rendered  judgment  In  accordance  with  their 
recommendations.  The  plaintiff  has  prose- 
cuted an  appeal  from  the  judgment  so  render- 
ed. Afterwards,  and  within  the  time  requir- 
ed by  law,  the  plaintiff  filed  a  proposed 
statement  of  facts,  which  embodied  the  testi- 
mony taken  before  the  commissioners,  and 
filed  as  aforesaid.  The  defendant  filed  pro- 
IX)sed  amendments,  consisting  of  the  order  of 
reference,  the  report  of  the  commissioners, 
and  other  matters  not  nece.S8ary  to  be  con- 
sidered here.  The  matter  of  settling  and 
certifying  the  statement  of  facts  came  on 
regularly  to  be  heard,  and,  so  far  as  the  rec- 
ord before  us  discloses,  the  defendant  made 
no  objection  to  the  statement  as  proposed  by 
the  plaintiff,  and  the  plaintiff  made  no  ob- 
jection to  the  amendments  as  proposed  by 
the  defendant,  but  the  court  of  Its  own  mo- 
tion refu.«ed  to  enilwdy  the  testimony  above 
referred  to  in  the  statement  of  facts,  for  the 
reason  that  the  same  was  already  a  part  of 
the  record.  On  the  foregoing  facts,  which 
are  admitted  by  the  demurrer  of  the  respond- 
ent, the  plaintiff  has  applied  to  this  court 
for  a  writ  of  mandate  requiring  the  trial 
judge  to  embody  said  testimony  in  the  state- 
ment of  facts,  and  certify  the  same  as  re- 
quired by  law. 

The  defendant  in  the  court  below  has  made 
no  appearance  in  this  court,  but  the  trial 
judge  has  filed  a  demurrer  to  the  application 
on  the  following  grounds:  (1)  Because  the 
plaintiff  has  no  legal  capacity  to  sue;  and 
(2)  because  the  application  for  the  writ  do«s 
not  state  facts  sufildent  to  constitute  a  cause 
of  action.  The  first  ground  of  demurrer  was 
decided  adversely  to  the  respondent  in  State 
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ex  rel.  Weinberg  t.  Padflc  Brewing,  etc.,  Co., 
21  Wash.  451.  58  Pac.  584,  47  L.  R.  A.  208. 
It  was  tbere  held  that  an  application  for  a 
writ  of  mandate  In  the  Interest  of  a  private 
party  was  properly  instituted  in  the  name 
of  the  state.  Section  5064,  Balllnger's  Ann. 
Codes  &  St.,  provides  that  "all  reports  of  ref- 
erees or  commissioners,  with  the  testimony 
and  other  evidence  returned  into  court  there- 
with, •  •  *  shall  be  deemed  and  are 
hereby  declared  to  become,  upon  being  filed 
in  the  cause,  *  •  •  a  part  of  the  record 
in  the  cause,  for  all  the  purposes  thereof  and 
of  an  appeal  therein;  and  it  shall  not  be 
necessary  or  proper,  for  any  purpose,  to  em- 
body the  same  in  any  bill  of  exceptions  or 
statement  of  facts."  If  the  testimony  re- 
ferred to  falls  within  the  purview  of  the 
above  statute,  the  writ  should  be  denied; 
but  in  our  opinion  it  does  not.  It  was  not 
reported  by  the  commissioners,  nor  was  it  in 
any  manner  identified  or  referred  to  in  their 
reiwrt  or  in  the  final  Judgment  of  the  court 
It  manifestly  did  not  become  a  part  of  the 
record  for  the  purpose  of  an  appeal  or  for 
any  purpose,  by  being  filed  in  the  cause  by 
one  of  the  parties  to  the  action.  Until  this 
testimony  was  adopted  by  the  court  and  the 
parties  at  the  hearing  on  the  report  of  the 
commissioners,  it  formed  no  part  of  the  rec- 
ord and  had  no  connection  with  the  case.  If, 
instead  of  consenting  to  the  consideration  of 
this  testimony,  the  defendant  bad  moved  to 
strike  it  from  the  files,  the  court  would  have 
no  alternative  but  to  grant  the  motion.  Per- 
haps the  better  practice  would  have  been  to 
require  the  commissioners  to  return  the  testi- 
mony taken  before  them  with  their  report, 
so  that  the  same  might  become  part  of  the 
record.  But  that  question  of  practice  does 
not  concern  this  court,  nor  did  it  concern  the 
court    below. 

It  is  admitted  that  the  testimony  in  ques- 
tion was  considered  by  the  trial  court  on  the 
hearing  of  the  application  for  a  Judgment  on 
the  report  of  the  commissioners,  and  it  is 
therefore  proper  for  the  consideration  of  this 
court  on  api)eal.  We  are  of  opinion  that  such 
testimony  was  not  returned  by  the  commis- 
sioners within  the  purview  of  the  statute  in 
question,  and  formed  no  part  of  their  report ; 
that  it  first  became  evidence  in  the  case  when 
adopted  by  the  court  and  the  parties  at  the  hear- 
ing of  the  application  for  Judgment;  and  that 
it  formed  no  part  of  the  record  unless  made 
80  by  bill  of  exceptions  or  statement  of  facts. 
The  fact  that  the  trial  judge  has  already 
certified  a  statement  of  facts,  which  docs  not 
embody  the  above  testimony,  is  no  defense  to 
this  application.  Section  50C0,  Balllnger's 
Ann.  Codes  &  St.,  provides  as  follows:  "And 
if  the  Judge  refuse  to  settle  or  certify  a  bill 
of  exceptions  or  statement  of  facts  or  to  cor- 
rect or  supplement  his  certificate  thereto.  In 
a  proper  case,  he  may  be  compelled  so  to  do 
by  a  mandate  Issued  out  of  the  Supreme 
Court,  either  pending  aa  appeal  or  prior 
thereto." 


Iiet  the  writ  Issue  as  iirayed,  commanding 
the  respondent  to  settle  and  certify  a  state- 
ment of  facts  embodying  all  testimony  con- 
sidered in  the  trial  coort  on  the  application 
for  Judgment  on  the  report  of  the  commis- 
sioners, and  such  other  matters  as  are  re- 
qolred  by  law. 

MOUNT,  C.  J.,  and  FULI/ERTON,  HAD- 
LEX,  DUNBAR,  CROW,  and  BOOT,  JJ.,  coor 
cor. 


SIDEBOTHAM     ▼.     MERCHANTS'     FIRB 

ASS'N. 
( Supreme  Court  of  Washington.    Jan.  15, 1906. ) 

INSCRANCE — Proofs  op  Lose — ^Waivek. 

Where  insured  in  a  fire  policy  called  at  the 
insurer's  office  after  the  loss  and  gave  oral  no- 
tice thereof,  and  was  told,  In  response  to  a 
question  as^  to  what  he  should  do,  that  be 
should  furnish  his  books  and  invoices,  which  he 
did,  and  was  subsequently  told  that  he  had  not 
complied  with  his  contract,  and  that  it  was  not 
the  business  of  the  insurer  to  inform  him  in 
what  particular,  and  thereafter  he  received  a 
letter  stating  that,  if  he  intended  to  make  any 
claim,  the  manner  of  proceeding  was  plainly 
printed  in  the  contract,  the  conduct  of  the  in- 
surer amounted  to  a  waiver  of  proofs  of  loss. 

Appeal  from  Superior  Court,  King  County ; 
R.  B.  AIl)ert8on,  Judge. 

Action  by  William  Sidebotham  against  the 
Merchants'  Fire  Association.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Leopold  M.  Stem  and  H.  T.  Granger,  for  aiv- 
pellant    Andrew  J.  Balliet,  for  respondent 

FULLERTON,  J.  The  appellant  is  a  mutual 
fire  Insurance  company  organized  under  the 
laws  of  this  state.  On  March  11,  1903,  It 
Issued  its  policy  of  insurance  to  the  appel- 
lant covering  a  certain  stock  of  merchandise, 
and  certain  furniture  and  fixtures  owned  by 
him,  insuring  him  in  a  sum  not  exceeding 
$800  against  loss  by  fire  for  a  term  of  one 
year  from  and  after  that  date.  The  prop- 
erty was  destroyed  by  fire  within  the  term 
covered  by  the  policy,  and,  on  the  refusal 
of  the  company  to  pay  the  amount  of  the 
loss,  this  action  was  brought  to  recover  the 
same.  In  his  complaint  the  respondent  al- 
leged that  he  had  complied  with  all  the 
conditions  of  the  policy,  save  that  requiring 
him  to  furnish  sworn  proofs  of  loss,  and  that 
the  company  had  waived  this  requirement 
by  denying  any  liability  under  the  policy 
and  refusing  to  pay  in  any  eveat.  Issue  was 
taken  on  the  allegations  of  the  complaint 
and  a  trial  had  which  resulted  in  a  verdict 
and  Judgment  for  the  respondent  The  In- 
surance company  appeals. 

The  single  question  raised  and  discussed 
by  counsel  for  appellant  is  the  sufficiency  of 
the  evidence  to  Justify  the  finding  of  the 
Jury  that  the  appeUant  had  waived  the  pro- 
vision of  the  policy  requiring  the  respondent 
to  make  sworn  proof bo||Jo^  ^^^^rmai- 
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tlon,  while  It  was  somewhat  meager,  we 
think  there  was  not  a  total  want  of  sub- 
stantial evidence.  It  was  shown  that  on  the 
day  after  the  Are  occurred  the  respondent 
called  In  person  at  the  insurance  company's 
office,  and  notified  its  officers  of  the  fire,  and 
his  losses  tbereimder,  giving  them  at  the 
same  time  all  the  information  he  possessed 
as  to  the  origin  of  the  fire;  In  fact,  he  was 
subjected  to  a  long  cross-examination  by  the 
officer  of  the  company  In  charge  concerning 
all  of  these  matters.  At  the  conclusion  of 
the  interview  the  appellant  inquired  of  the 
officer  what  was  necessary  to  be  done  In  or- 
der to  have  bis  loss  adjusted,  and  was  in- 
formed that  he  would  be  required  to  fur- 
nish Invoices  from  all  of  the  wholesale  deal- 
ers with  whom  he  had  dealt,  showing  the 
amount  of  goods  purchased  by  him  while  In 
business,  and  submit  for  examination  such  of 
his  books  as  would  show  the  amount  of  goods 
disposed  of  during  the  same  period.  The  In- 
terview then  ended,  and  the  respondent  aft- 
er some  time  procured  the  invoices  required 
and  submitted  them  with  bis  books  to  the  in- 
surance company  for  examination.  Later  on 
a  representative  of  the  company  was  sent 
out  to  Investigate  the  cause  of  the  fire.  Fol- 
lowing this  there  were  a  number  of  Inter- 
views between  the  respondent  and  the 
company's  officer  during  which  the  mat- 
ters were  again  gone  over.  Finally  the  re- 
spondent inquired  directly  what  the  company 
proposed  to  do  about  adjusting  and  settling 
the  loss,  and  was  told,  nothing  at  all.  In- 
quiring why,  he  was  answered,  that  he  had 
not  complied  with  his  contract  Inquiring  in 
what  particular  be  had  failed,  be  was  told 
that  it  was  not  the  business  of  the  company 
to  Inform  him.  Finally,  just  before  the  time 
expired  in  which  be  was  required  to  furnish 
proofs  of  loss,  he  called  again  at  the  Insiu*- 
ance  office,  and,  finding  no  representative  of 
the  company  tat,  left  a  note  saying  that  If 
the  matter  was  not  forthwith  settled  he 
would  institute  suit  on  the  policy.  On  the 
next  day  he  received  In  reply  to  this  a  letter 
from  the  company  in  the  following  words: 
"If  you  intend  or  desire  to  make  any  claim 
for  loss  against  the  company,  the  manner  of 
proceeding  and  presenting  said  claim  are 
plainly  printed  In  your  contract,  and  we  re- 
spectfully refer  you  to  them."  This  ended 
the  negotiations  between  the  parties,  and  soon 
thereafter  this  action  was  brought  The  com- 
pany then  for  the  first  time,  made  known  to 
the  respondent  the  precise  ground  on  which 
It  rested  its  claim  of  nonliability. 

The  foregoing,  while  but  a  brief  outline  of 
the  testimony,  shows  conclusively  that  the 
respondent  was  misled  by  the  acts  of  the 
company's  officer  Into  the  belief  that  he  had 
done  all  that  the  company  required  of  him  in 
the  way  of  furnishing  proofs  of  loss.  And 
what  Is  more  to  the  point  it  shows  that  the 
company's  officer  knew  he  was  being  de- 
ceived In  that  respect  The  company,  there- 
fore^ owed  him  the  duty. of  Informing  blm 


directly  tai  what  manner  be  bad  failed  to 
comply  with  his  contract,  and  failing  in  that 
It  must  be  held  to  have  waived  the  require- 
ment It  Is  argued,  however,  that  the  api)el- 
lant  did  not  owe  the  respondent  the  duty  of 
Informing  him  how  to  proceed  under  his 
Iiollcy  in  order  to  make  a  valid  claim  of  loss. 
This  would  be  true  undoubtedly  had  the  ap- 
pellant dealt  with  the  respondent  at  arms 
length  from  the  start,  but  It  did  not  do  this. 
It  undertook  to  Inform  him  what  It  was 
necessary  to  do  In  order  to  have  his  loss 
adjusted,  and  having  undertaken  to  so  in- 
form him  It  owed  him  the  duty  of  Inform- 
ing him  correctly.  But  it  Is  said  that  the 
letter  above  quoted  did  Inform  him  in  what 
particular  the  company  claimed  that  he  had 
not  complied  with  his  contract  But  plainly 
this  is  not  so.  Its  want  of  frankness  would 
be  apparent  did  we  not  know  what  had  pre- 
ceded it,  but  in  the  light  of  that.  It  looks  like 
an  intentional  effort  to  deceive. 

The  Judgment  is  r^ht,  and  should  be  af- 
firmed.   It  is  so  ordered. 

MOUNT,  C.  J.,  and  ROOT,  CROW.  DUN- 
BAR, HADLEY,  and  RUDKIN,  JJ.,  concur. 


ROGER  V.  ARMSTRONG. 

(Supreme  Court  of  Kansas.    Jan.  6,  1906.) 

WrrNESSES — Tbansactionb    with    Deceased 
Persons. 

Testimony  of  a  maker  of  a  note,  not  made 
a  party  in  a  suit  thereon,  that  he  was  the  prin- 
cipal and  defendant  a  surety,  and  that  the  de- 
ceased payee  had,  for  a  valuable  consideration 
and  without  the  knowledge  of  the  surety,  ex- 
tended the  time  of  the  payment  thereof,  is  not 
within  Gen.  St.  1901,  §  4770,  forbidding  a  party 
to  testify  in  his  own  behalf  in  respect  to  trans- 
actions personally  had  with  a  deceased  person. 

Error  from  District  Court,  Brown  County; 
William  I.  Stuart,  Judge. 

Action  by  Thomas  M.  Armstrong,  as  ad- 
ministrator of  Joseph  Armstrong,  deceased, 
against  S.  H.  Koger.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

A.  B.  Crockett,  for  plaintiff  In  error. 
James  A.  Clark,  for  defendant  in  error. 

PER  CURIAM.  Thomas  M.  Armstrong 
brought  an  action  as  administrator  of  Joseph 
Armstrong  to  recover  upon  a  note  given  to 
the  latter  and  executed  by  S.  Huston  and  S. 
H.  Koger.  In  the  plaintiff's  pleading  both 
the  makers  of  the  note  were  named  as  de- 
fendants, but  service  of  summons  was  had 
only  upon  Koger.  At  the  trial  Koger  offered 
In  evidence  the  deposition  of  Huston,  taken 
in  Oklahoma,  in  which  the  witness  stated 
that  he  was  the  principal  upon  the  note  and 
that  Koger  was  merely  a  surety ;  that  in  the 
lifetime  of  the  payee,  by  an  arrangement 
made  with  the  witness,  the  time  of  payment 
of  the  note  had  been  extended  for  a  valuable 
eonsideratlon,  without  the  knowledge  or  con- 


1030 


83  PACIFIC  REPORTEa 


(Kan. 


sent  of  the  surety,  thereby  effecting  his  dis- 
charge. An  objection  was  sustained  to  the 
admission  of  this  deposition  upon  the  ground 
that  it  was  within  the  rule  (section  4770, 
Gen.  St  1901)  forbidding  a  party  to  testify  in 
his  own  behalf  In  certain  cases  in  respect  to 
any  transaction  had  personally  by  such  party 
with  a  deceased  person.  The  nile,  however, 
does  not  apply,  for  the  reason  that  the  wit- 
ness, Huston,  was  not  a  party  to  the  litiga- 
tion, and  bis  testimony  was  not  offered  in 
his  own  behalf.  Not  only  was  Huston  not 
formally  made  a  defendant  in  the  case,  his 
interests  were  not  Identical  or  Involved  with 
those  of  Roger.  The  evidence  he  gave  had 
no  tendency  to  establish  a  defense  on  his 
own  part  Indeed,  he  explicitly  admitted 
bis  liability  on  the  note.  Neither  the  spirit 
nor  the  letter  of  the  statute  rendered  him  an 
Incompetent  witness.  See  Shorten  v.  Judd, 
66  Kan.  43,  42  Pac.  337,  54  Am.  St.  Uep.  587 ; 
Murphy  v.  Colton  (Okl.)  44  Pac.  208;  30 
A.  &  F.  Encyc.  of  L.  (2d  Ed.)  982,  par. 
2.  It  is  also  suggested  that  the  rejected 
evidence  was  incompetent  because  it  stated 
conclusions  rather  than  facts.  It  was  couch- 
ed in  very  general  terms,  but  was  for  the 
most  part  admissible. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  gi'ant  a  new 
trial. 


ALBRIGHT  et  al.  v.  BANGS  et  al. 
(Supreme  Court  of  Kansas.    Dec.  9,  1903.) 

Executors  anb  Administrators  —  Foreign 
Administrator  1)e  Bonis  Non— Sale  to 
I'AY  Debts— Validity. 

Where  a  nonresident  dies  testate  in  an- 
other stntc  owniug  i)i'uiH>rt.v  in  Kaii.Kna.  and 
the  exeoislors  named  iu  the  will  are  apiiointed 
and  qualify  as  sucli  in  the  otlier  state,  and  let- 
ters testamentary  are  afterwards  i.s8ned  to  the 
same  persons  in  Kau.sas,  uu  administrator  de 
bonis  non,  who  is  apiwinted  in  the  foreigu  state 
on  account  of  the  death  of  one  executor  and  the 
removal  of  the  otlier,  is  not  therel)y  made  the 
successor  in  trust  of  tlie  executors  under  their 
Kansas  appointment,  so  far  as  to  enable  a  Kan- 
sas court  to  permit  him  to  sell  real  property  to 
pay  debts  of  the  estate  under  an  order  previous- 
ly granted  to  the  executors,  without  the  giving 
of  a  new  notice  by  the  administrator  of  liis  ap- 
plication for  such  autliorit,v.  A  sale  made  by 
the  administrator  without  such  notice  is  void, 
and  a  deed  made  under  it  constitutes  no  de- 
fense to  an  action  of  ejectment,  brought  by 
the  legatees  or  their  successors  in  interest. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Cowley  County ; 
C.  L.  Swarts,  Judge. 

Action  by  Milton  A.  Bangs  and  others 
against  P.  H.  Albright  and  others.  Judgment 
for  plaintiffs.  Defendants  bring  error.  Af- 
firmed. 

G.  H.  Bnckman  (O.  P.  Fuller,  of  counsel), 
for  plaintiffs  in  error.  Hackney  &  Lafferty, 
for  defendants  in  error. 


MASON,  J.    Soranus  L.  Bretton  died  tes- 
tate In  Illinois  in  1881.    The  will  was  dul^ 


probated  in  the  county  court  of  Rock  Island 
county.  111.,  and  the  two  persons  whom  It 
named  as  executors  were  appointed  and 
qualified  as  such.  These  executors  then  rep- 
resented to  the  probate  court  of  Cowley  coun- 
ty, Kan.,  that  at  the  time  of  bis  death  said 
testator  owned  certain  real  and  personal 
property  In  that  county,  and  asked  that  the 
will  be  there  admitted  to  probate,  and  that 
they  be  granted  letters  testamentary  that 
they  might  proceed  lu  the  management  of  the 
part  of  the  estate  found  In  Kansas.  An 
order  was  made  admitting  the  will  to  record 
ui)on  the  strength  of  its  having  been  approv- 
ed by  the  Illinois  court  and  letters  testa- 
mentary were  granted  to  the  executors,  who 
gave  the  bond  and  took  the  oath  required  by 
the  Kansas  statute  and  entered  upon  the 
performance  of  their  duties  In  this  state.  In 
1883  they  filed  in  the  Cowley  county  probate 
court  a  petition  for  leave  to  sell  real  estate 
situated  in  that  county  for  the  payment  of 
debts.  Notice  of  a  hearing  thereon  was  prop- 
erly given,  and  an  order  was  made  author- 
izing the  executors  to  sell  certain  tracts  of 
land  for  that  purpose  at  private  sale.  A 
number  of  tracts  were  accordingly  sold,  the 
sales  were  confirmed,  and  deeds  were  ex- 
ecuted. On  June  3,  188C,  the  court  ordered 
that  no  more  of  the  real  estate  should  be 
sold  until  a  reajipraisement  should  be  made 
and  until  the  court  should  direct  further 
proceedings  under  the  order  of  sale  already 
made.  For  more  than  12  years  nothing  fur- 
ther was  done  to  subject  the  real  estate  re- 
maining unsold  to  the  payment  of  debts.  On 
AHgn^<t  30,  1898,  Burton  F.  Peck  made  a 
showing  In  the  probate  court  of  Cowley  coun- 
ty that  the  Illinois  cotirt  having  Jurisdiction 
of  the  Bretton  estjite  had  apiwinted  him  ad- 
ministrator de  bonis  non  with  the  will  an- 
nexed, on  account  of  one  executor  having 
dltMl  and  the  other  having  refused  to  act  and 
being  disqualified  by  nonresidence  in  Illinois. 
He  asked  the  Kansas  court  to  make  an  order 
re<-<)gnl7,ing  him  na  such  administrator,  with 
authority  to  sell  real  estate  In  the  manner 
prcs(Til)ed  by  law.  An  order  was  accord- 
ingly made  recognizing  him  as  such  admin- 
Isti'ator,  confirming  his  appointment  by  the 
Illinois  court,  and  approving  the  bond  which 
had  been  there  given.  This  administrator 
then  presented  an  application  to  the  Cowley 
county  probate  court,  representing  that  an 
Indebtedness  against  the  estate  remained  un- 
paid, reciting  that  the  order  of  sale  made 
15  years  before  was  still  In  force,  and  ask- 
ing that  appraisers  be  appointed  to  appraise 
enough  real  estate  to  satisfy  such  debt  Ap- 
praisers were  named,  appraisements  were 
bad.  a  tract  of  land  was  sold,  the  sale  was 
confirmed,  a  deed  was  ordered  and  executed, 
and  the  purchaser  went  Into  possession. 
Thereafter  several  conveyances  of  the  proi)- 
erty  were  made,  the  last  grantees  being  Grant 
Stafford  and  P.  H.  Albright  In  1902,  an 
action  was  brought  by  the  Bretton  legatees 
against  Stafford  and  Albright  for  the  re- 
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coTery  of  the  possession  of  this  land,  under 
tbe  claim  tbat  the  administrator's  sale  was 
absolutely  void  and  passed  no  title.  Tliey 
recovered  a  Judgment,  from  wblcb  the  de- 
fendant prosecutes  error. 

The  administrator.  Peek,  gare  no  notice  of 
the  hearing  of  a  petition  presented  by  htm 
for  an  order  authorizing  the  sale  of  real  es- 
tate, and  the  sale  was  obviously  void  on 
tbiH  account,  unless  the  proceedings  taken  by 
him  can  be  regarded  as  a  continuation  of 
those  begun  by  the  executors.  They  were 
manifestly  so  considered  by  him  and  so  treat- 
ed by  the  probate  court  The  only  question 
tbat  need  be  determined  here  is  whether  the 
two  proceedings  were  so  connected  that  the 
jurisdiction  to  authorize  sales  of  real  estate 
acquired  by  the  probate  court  In  virtue  of 
the  notice  given  by  the  executors  remained 
with  the  court  ao  as  to  warrant  the  making 
of  an  order  without  further  notice  for  the 
administrator  to  sell  lands  covered  by  the 
original  notice  and  order.  It  Is  not  doubted 
that  an  order  made  upon  due  notice  for  the 
sale  of  real  estate  by  an  executor  or  admin- 
istrator is  sufBclent  to  authorize  a  sale  by 
his  successor  In  trust  (18  Cyc.  726,  758),  but 
the  vital  inquiry  here  Is  whether  for  this 
purpose  Peek,  the  administrator  de  bonis 
non,  was  the  successor  of  the  executors  who 
gave  the  notice  and  to  whom  the  original 
order  of  sale  was  granted.  In  the  Investiga- 
tion of  this  question.  It  Is  necessary  to  ob- 
serve carefully  the  different  steps  that  were 
taken  and  the  statutory  provisions  by  which 
they  were  respectively  authorized.  In  this 
connection  it  is  first  to  be  noted  tbat  there 
are  two  separate  and  distinct  methods  under 
our  statute  by  which  real  property  In  this 
state  may  be  sold  to  sati.sfy  the  debts  of  a 
nonresident  testator.  One  of  them  Is  that 
provided  In  sections  7902  to  790."?  of  the  Gen- 
eral Statutes  of  1901.  Under  this  method, 
when  a  will  has  been  duly  proved  In  an- 
other state,  upon  the  production  by  the  ex- 
ecutor or  other  Interested  person  of  an  au- 
thenticated copy  of  the  will  and  probate 
thereof,  the  probate  court  of  any  county  In 
this  state  In  which  there  Is  property  upon 
which  the  will  may  operate  may  admit  It 
to  record  (section  7903) .  Section  7905  reads: 
"After  allowing  and  admitting  to  record  a 
will  pursuant  to  the  four  preceding  sections 
of  this  act,  the  court  may  grant  letters  testa- 
mentary thereon,  or  letters  of  administration 
with  the  will  annexed,  and  may  proceed  in 
the  settlement  of  the  estate  tbat  may  be 
found  in  this  state;  and  the  executor  taking 
out  letters,  or  the  administrator  with  the 
will  annexed,  shall  have  the  same  power  to 
sell  and  convey  the  real  and  personal  estate, 
by  virtue  of  the  will  or  the  law,  as  other  ex- 
ecutors or  administrators  with  the  will  an- 
nexed shall  or  may  have  by  law."  It  will 
be  noticed  that  the  section  quoted  con- 
templates the  actual  appointment  by  a  Kan- 
sas court  of  an  executor  or  administrator  who 


,  shall  be  subject  to  the  control  -of  that  court 
In  all  things. 

The  other  method  referred  to  Is  described 
In  sections  2950  and  2951  of  the  General 
Statutes  of  1901.  Section  2950  reads  as  fol- 
lows: "When  an  executor  or  administrator 
shall  be  appointed  in  any  other  state,  terri- 
tory or  foreign  country  on  the  estate  of  any 
person  dying  out  of  the  state,  and  no  executor 
or  administrator  thereon  shall  be  api)oIuted 
in  this  state,  the  foreign  executor  or  admin- 
istrator may  file  an  authenticated  copy  of 
bis  appointment  In  the  probate  court  of  any 
county  in  which  there  may  be  any  real  estate 
of  the  deceased;  after  which  he  may  be  au- 
thorized under  an  order  of  the  court  to  sell 
real  estate  for  the  payment  of  debts  or  lega- 
cies and  the  charges  of  administration.  In  the 
same  manner  and  upon  the  same  terms  and 
conditions  as  are  prescribed  In  the  case  of 
an  executor  or  administrator  appointed  In 
this  state,  except  as  hereinafter  provided." 
Section  2951  provides  that  if  the  bond  already 
given  by  the  foreign  executor  or  adminis- 
trator be  found  sufficient  he  shall  not  be  re- 
quired to  give  any  further  security;  that 
otherwise  he  must  give  an  undertaking  prop- 
erly to  account  for  the  proceeds  of  all  sales 
be  may  make,  according  to  the  laws  of  the 
state  In  which  be  was  appointed.  It  Is  to 
be  noticed  that  these  sections  do  not  contem- 
plate the  appointment  of  a  Kansas  executor 
or  administrator,  or  any  appointment  in 
Kansas  whatever.  They  merely  relate  to  the 
recognition,  for  the  purpose  of  effecting  the 
sale  of  real  estate  situated  in  Kansas,  of  an 
appointment  made  elsewhere.  In  the  present 
case  the  executors  proceeded  under  the  first 
stated  of  these  two  methods.  They  did  not 
ask  that  the  Kansas  court  should  authorize 
them  to  sell  real  estate  In  virtue  of  their 
having  qualified  as  executors  In  Illinois. 
They  were  appointed  as  executors  for  Kan- 
sas, amenable  to  the  Kansas  courts  and  the 
Kansas  laws  in  all  things,  and  they  gave 
bond  and  took  their  oaths  as  Kansas  ex- 
ecutors. The  circumstance  that  they  had  al- 
ready been  appointed  as  executors  in  Illinois 
is  a  mere  Incident  It  was  not  essential  to 
their  appointment  In  Kansas.  Indeed,  it 
would  appear  that,  since  the  statutes  of  Il- 
linois and  of  Kansas  alike  forbid  the  ep- 
iwintment  of  a  nonresident  executor,  no  one 
could  properly  qualify  as  an  executor  in 
both  states. 

On  the  other  hand,  the  administrator  pro- 
ceeded under  the  second  method.  He  did  not 
seek  to  be,  nor  was  he,  appointed  as  a  Kansas 
administrator.  He  merely  asked  to  have  the 
apiMlntment  which  bad  already  been  made  In 
Illinois  recognized  by  the  Kansas  court,  so 
tbat  he  might,  as  an  Illinois  administrator, 
sell  Kansas  real  estate  under  the  supervision 
of  a  Kansas  court  As  appears  by  section 
2950  above  quoted,  this  could  be  done  only 
upon  the  theory  that  no  executor  or  admin- 
istrator bad  been  appointed  In  Kansas.    Bx- 
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ecntora  had  been  appointed  In  Kansas.  One 
oC  them  had  died.  The  other,  although  re- 
moved by  the  Illinois  court  because  he  was 
not  a  resident  of  Illinois,  may  hare  been  still 
qualified  to  act  in  Kansas,  so  far  as  the  rec- 
ord discloses.  In  order  for  the  Cowley  coun- 
ty probate  court  to  have  had  Jurisdiction  to 
permit  the  foreign  administrator  to  sell  Kan- 
sas real  estate,  the  executors  already  ap- 
pointed must  have  been  disposed  of  in  some 
way.  Perhaps,  to  sustain  the  acts  of  the 
court,  it  may  be  assumed  that  the  surviving 
executor  had  been  removed  by  the  Kansas 
court  as  well  as  by  that  of  Illinois,  and  that 
the  situation  therefore  became  the  same,  so 
far  as  related  to  sales  of  real  estate  by  a 
foreign  administrator,  as  though  no  executor 
or  administrator  had  been  appointed  In  Kan- 
sas. In  that  view  of  the  matter  the  admin- 
istrator de  bonis  non,  in  virtue  of  his  ap- 
pointment in  Illinois,  might  have  been  au- 
thorized to  sell  real  estate  in  Kansas  "in  the 
same  manner  and  upon  the  same  terms  and 
conditions  as  are  prescribed  in  the  case  of  an 
executor  or  administrator  appointed  in  this 
state."  But  to  procure  an  order  for  that 
purpose  it  was  essential  that  he  should  give 
notice.  He  could  not  avail  himself  of  the 
notice  given  by  the  executors  15  years  before, 
for  he  was  not  their  successor  in  this  matter. 
He  did  not  succeed  them  in  the  capacity  in 
which  they  had  acted  in  giving  the  notice 
and  obtaining  the  order  of  sale.  He  may 
have  been,  and  doubtless  was,  the  successor 
of  the  executors  so  far  as  related  to  their 
appointment  and  qualification  in  Illinois; 
but  he  was  not  their  successor  in  respect  to 
their  appointment  and  qualification  In  Kan- 
sas. The  notice  they  gave  and  the  order 
they  procured  from  the  Kansas  court  were 
solely  in  virtue  of  their  appointment  in  Kan- 
sas, and,  although  they  chanced  to  be  the 
same  persons  to  whom  letters  testamentary 
had  already  been  Issued  in  Illinois,  It  does 
not  follow  that  the  person  appointed  to  suc- 
ceed them  there  acquired  the  authority  to 
complete  their  acts  begun  In  their  capacity 
as  Kansas  appointees.  The  administrator's 
deed  was  therefore  void,  and  con.stituted  no 
defense  to  the  action  of  ejectment  brought 
by  the  owners  of  the  land. 

The  judgment  is  affirmed.    All  the  Justices 
concurring. 


BE18WANGER  et  al.  ▼.  BANGS  et  al. 
(Supreme  Court  of  Kansas.    Dec.  9,  l(tO'>.) 

Error  from  District  Court,  Cowley  County ; 
C.  L.  Swartf!.  Judge. 

Action  l)etween  Christian  Henry  Belswan- 
ger  and  others  and  Milton  A.  Bangs  and 
others.  From  the  judgment,  Beiswanger 
and  others  bring  error.    Affirmed. 

G.  H.  Buckman,  Grant  Stafford,  and  O.  P. 
Fuller,  for  plaintiffs  in  error.  Hacluiey  & 
Lafferty,  for  defendants  in  error. 


PETR  CURIAM.  The  facts  in  this  case  are 
substantially  the  same  as  those  in  Albright 
V.  Bangs  (just  decided)  83  Pac.  1030,  and  the 
judgment  Is  affirmed  for  the  reasons  there 
given. 


Ex  parte  HOWARD. 
(Supreme  Court  of  Kansas.    Nov.   11,  IflOo.) 

1.  CiuHiNAi.    Law — Judgment — Comiuti(i::«t 
— Vauditt. 

A  judgmont  and  commitment  to  the  peni- 
tentiary, which  recite  only  that  the  defendant 
in  a  criminal  action  pleaded  Ruilty  to  a  charge 
of  grand  larceny,  and  that  the  court  sentenced 
him  "to  confinement  and  hard  labor  in  the  stat» 
penitentiary  of  the  state  of  Kansas  until  dis- 
charged therefrom  by  due  course  of  law,"  are 
each  void  for  uncertainty. 

2.  Same — DEFiNrrEKEss  of  Judgment. 

A  judgment  of  imprisonment,  to  l>e  valid, 
especially  under  the  indeterminate  sentence  law, 
must  be  so  definite  and  certain  in  its  terms  that 
both  the  convict  and  the  ofiicer  upon  whom  its 
execution  devolves  may  linow  therefrom  the 
term    of    imprisonment. 

.  [Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent.  Dig.  Cruninai  Law,  $  2521.] 

3.  Same — Indeterminate  Sentence. 

Under  an  indeterminate  sentence,  the  law, 
and  not  the  court,  determines  the  duration  of 
punishment,  and  the  record  of  a  conviction  and 
sentence  should  set  forth  fully  the  name  and  de- 
gree of  the  crime  of  which  the  conviction  was 
had;  and,  if  different  penalties  attach  to  differ- 
ent classes  of  the  same  degree  of  the  crime,  the 
record  should  also  disclose  the  particular  act 
or  class  of  which  conviction  was  had. 

4.  Same — Penalties. 

This  law  imposes  the  extreme  penalty  pre- 
scribed by  the  crimes  act  for  each  degree,  act, 
or  chiss  of  crime,  and  makes  provision  for  the 
mitigation  of  such  penalty. 

Graves,  Greene,  and  Mason,  JJ.,  dissent- 
ing from  first  paragraph  of  syllabus  and 
conclasion  of  opinion. 

(Syllabus  by  the  Court) 

Application  of  William  Howard  for  writ 
of  habeas  corpus.  Petitioner  remanded  on 
condition. 

Robert  D.  Garver,  for  petitioner.  C.  C 
Coleman,  Atty.  Gen.  (Clad  Uamilton,  of  coun- 
sel), for  respondent 

SMITH,  J.  The  petitioner  was  prosecut- 
ed in  the  district  court  of  Johnson  county 
on  information  charging  him  with  stealing 
chickens  in  the  nighttime.  The  following 
is  the  record  of  the  proceedings  had  on  such 
Information: 

"State  of  Kansas,  Plaintiff,  t.  Alias  William 
Howard,  Defendant  Grand  Larceny  No. 
1,177. 

"Now,  on  this  day,  came  plaintiff,  by 
Chas.  C.  Hoge,  county  attorney  and  at- 
torney for  the  prosecution,  and  as  well  al- 
so came  defendant's  attorney.  Chancy  B.  Lit- 
tle, who  announces  to  the  court  that  the 
defendant  herein  is  In  the  custody  of  P.  K. 
Hendrix,  sheriff  of  Johnson  county,  Kansas, 
and  is  in  tlie  jail  of  said  county  and  is  de- 
sirous of  pleading  guilty  at  this  time  to  the 
information    herein, ,  TbereupoQ-^fl^r?  court 
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orders  said  sheriff  to  produce  the  body  of 
said  defendant  In  open  court  And,  said  or- 
der having  been  obeyed,  said  defendant  du- 
ly appears  in  open  court,  in  his  own  proper 
person  and  by  Chancy  B.  LltUe,  his  attorney. 
Thereupon  the  defendant  is  duly  arraigned 
and  listened  to  the  reading  of  the  Informa- 
tion, as  It  was  read  by  the  clerk,  and  char- 
ging him  with  grand  larceny,  and  is  re- 
quired to  plead  thereto.  And  thereupon  de- 
fendant pleads  guilty.  And  now  this  cause 
came  on  for  judgment  and  the  sentence  of 
the  court  against  the  defendant,  William 
Howard,  upon  the  plea  ot  guilty,  heretofore 
entered  against  him  herein,  upon  arraign- 
ment upon  the  Information  filed  against 
him  herein  for  the  crime  of  grand  larceny, 
and  thereupon  came  Chas.  C.  Hoge,  county 
attorney  for  .Tohnson  county,  Kansas,  on  be- 
half of  the  prosecution  as  before,  and  by  or- 
der of  the  court  the  defendant  Is  brought  In- 
to court  by  the  sheriff  of  said  county  and 
appears  In  court  In  his  own  proper  person 
and  by  Chancy  B.  Little,  his  attorney,  and 
the  defendant,  being  now  caused  to  stand 
before  the  court,  la  Informed  by  the  court, 
of  the  plea  of  guilty,  heretofore  pleaded 
herein  upon  arraignment,  to  said  Informa- 
tion filed  against  him  herein  by  the  said 
county  attorney  aforesaid  for  grand  larceny, 
and  is  asked  by  the  court  whether  he  has 
any  legal  cause  to  show  why  judgment  and 
sentence  of  the  court  should  not  be  pro- 
nounced against  him  upon  the  said  plea  of 
guilty  herein;  and,  no  sufficient  cause  being 
alleged  by  the  defendant  or  appearing  to 
the  court  why  such  judgment  should  not 
be  pronounced,  it  Is,  therefore,  now. by  the 
court  here  considered,  ordered,  and  adjudged 
that  the  said  defendant,  William  Howard, 
be  and  he  Is  hereby  sentenced  to  confine- 
ment and  hard  labor  in  the  State  Peniten- 
tiary of  the  state  of  Kansas  until  discharged 
therefrom  by  due  course  of  law,  and  that 
he  pay  the  costs  of  the  prosecution  herein 

against    him,    taxed    at   | ,    and    that 

execution  issue."  The.  petitioner  alleges 
that  this  Judgment  Is  void,  and  that  he  Is  un- 
lawfully deprived  of  his  liberty,  and  is  Im- 
prisoned In  the  state  penitentiary  by  the 
warden  thereof,  whom  he  makes  respondent, 
claiming  to  act  under  authority  of  such 
sentence.  The  respondent  moves  to  ^uash 
the  writ  on  the  ground  that  the  petition  does 
not  state  facts  sufficient  to  entitle  him  to 
the  relief  prayed  for,  and  the  case  is  sub- 
mitted on  the  petition  and  motion. 

There  are  two  degrees  only  of  larceny  un- 
der the  crimes  and  punishments  act  of  this 
state,  viz.,  grand  larceny  and  petit  larceny, 
but  there  are  two  penalties  for  acts  defined 
as  grand  larceny;  that  is  to  say,  upon  con- 
viction of  certain  acts  defined  as  grand  lar- 
ceny a  penalty  of  Imprisonment  not  ex- 
ceeding seven  years  is  prescribed,  and  of 
certain  other  acts  defined  as  grand  larceny 
Imprisonment  not  exceeding  five  years  Is 
prescribed.    To  the  latter  class  the  stealing 


of  domestic  fowls  In  th«  nighttime  was  add- 
ed by  chapter  218,  p.  372,  Laws  of  1903. 
Prior  to  the  enactment  of  the  indeterminate 
sentence  act  (chapter  375,  p.  571,  Laws  of 
1903)  the  trial  court,  upon  the  conviction  of 
an  accused  of  grand  larceny,  having  knowl- 
edge of  the  particular  acts  charged,  pro- 
nounced a  certain  determinate  sentence  of 
imprisonment.  If  the  criminal  act  fell  iu 
the  seven-year  class,  imprisonment  was  im- 
posed of  seven  years  or  some  definite  short- 
er term;  if  In  the  five-year  class,  the  sen- 
tence was  for  five  years,  or  some  definite 
term  shorter  than  five  years.  Hence  there 
could  be  no  confusion  or  uncertainty  if  the 
record  should  not  be  made  in  compliance 
with  section  5699,  Gen.  St  1901,  which 
reads:  "Whenever  Judgment  upon  a  con- 
viction shall  be  rendered  in  any  court,  tlte 
clerk  of  such  court  shall  enter  such  Judg- 
ment fully  on  the  minutes,  stating  briefly 
the  offense  for  which  such  conviction ,  shall 
have  been  had  and  the  court  shall  inspect  such 
entries  and  conform  them  to  the  facts;  but 
the  omission  of  this  duty  either  by  the  clerk 
or  judge  shall  in  no  wise  affect  or  impair  the 
validity  of  the  judgment"  Under  the  stat- 
utes in  force  prior  to  the  enactment  of  the 
indeterminate  sentence  act,  an  accused  found 
guilty  of  the  crime  of  grand  larc^iy  might 
be  sentenced  to  confinement  and  hard  labor 
in  the  penitentiary  for  four  years.  If  the 
record  disclosed  only  these  two  facts,  the 
conviction  and  the  sentence,  it  would  be  im- 
possible to  sell  whether  the  crime  committed 
was  one  for  which  the  extreme  penalty  is 
five  years  or  is  seven  years.  The  convict 
and  the  prison  officials  would,  however, 
know  definitely  that  the  convict  was  placed 
in  their  keeping  for  a  definite  term  of  four 
years,  not  to  be  exceeded  in  any  event,  but 
which  might  be  reduced  by  good  conduct 
under  the  rules  of  the  prison.  Under  the 
sentence  in  question  the  warden  knows  only 
that  the  court  attempted  to  sentence  the  peti- 
tioner to  the  extreme  penalty  for  grand  larce- 
ny (State  V.  Page,  60  Kan.  664,  57  Pac.  514), 
but  he  has  no  official  knowledge  whether 
that  penalty  is  five  years'  imprisonment  or 
seven  years. 

It  is  urged  that  the  extreme  penalty  for 
the  crime  of  grand  larceny  Is  five  years,  ex- 
cept In  certain  specified  cases  In  which  it  Is 
seven  years,  and  that  the  Judgment  should 
be  presumed  to  be  In  the  general  class,  and 
not  In  the  exceptional  class,  or,  if  the  term 
of  sentence  is  in  doubt  the  culprit  should 
be  given  the  benefit  of  the  doubt  and  should 
be  held  to  have  been  sentenced  to  the  short- 
er term.  We  cannot  accept  either  of  these 
contentions.  A  Judgment  of  imprisonment 
to  be  valid  must  be  so  definite  and  certain 
in  its  terms  that  both  the  convict  and  the 
officer  upon  whom  its  execution  devolves 
may  know  the  term  of  imprisonment.  Pick- 
et V.  State,  22  Ohio  St  405;  People  ex  rel. 
Hinckley  v.  Pirfenbrluk,  96  III.  69.  If  the 
punishment  attempted  to  be  imposed  by  the 
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judgment  be  greater  than  is  authorized  by 
law,  the  judgment  is  void.  In  re  McXeil, 
68  Kan.  366,  74  Pac.  1110;  In  re  Dill,  32 
Kan.  668,  6  Pac.  39,  49  Am.  Kep.  505.  The 
statute  prescribes  one  penalty  for  certain 
acts  denounced  as  grand  larcenies,  and  an- 
other penalty  (or  certain  other  acts  de- 
nounced, also,  as  grand  larcenies.  Hence 
the  judgment  must  show  In  which  one  of  the 
two  classes  of  grand  larceny  the  criminal 
act  falls  before  a  sentence  under  the  in- 
determinate act  can  be  Imposed.  Not  neces- 
sarily so  under  the  pre-existing  statute, 
where  the  court  determined  the  duration  of 
punishment.  Under  the  indeterminate  sen- 
tence act  the  law,  not  the  court,  says  what 
the  duration  of  punishment  shall  be.  State 
V.  Page,  60  Kan.  668,  57  Pac.  514.  It  im- 
poses the  extreme  penalty  and  then  provides 
for  its  mitigation.  Before  it  can  be  deter- 
mined from  the  law  what  the  extreme  pen- 
alty is,  there  must  be  a  definite  sentence  to 
which  the  law  can  be  applied,  and  any  at- 
tempted sentence  short  of  this  is  a  nullity. 
Such  Is  the  attempted  sentence  in  this  case. 
The  judgment  Is  so  indefinite  and  uncertain 
as  to  the  particular  grand  larceny  for  which 
the  defendant  was  to  be  punished  that  the 
law  attaches  neither  extreme  penalty  there- 
to, and  a  commitment  to  imprisonment  in 
the  penitentiary  for  an  unlimited  time  is  a 
nullity.  It  is  not  a  case  of  the  imposition 
of  a  greater  or  of  a  less  penalty  than  Is  au- 
thorized by  law.  It  Is  a  sentence  to  confine- 
ment and  hard  labor  In  the  state  peniten- 
tiary to  which  neither  the  court  nor  the  law 
places  any  duration  as  to  time.  The  at- 
tempted sentence  being  a  nullity,  the  peti- 
tioner stands  in  the  position  of  not  being 
sentenced  at  all.  He  has  pleaded  guilty  to 
a  definite  charge  of  a  crime,  but  has  not 
been  sentenced  therefor. 

We  have  not  overlooked  In  re  Nolan,  68 
Kan.  796,  75  Pac.  1025,  in  which  practically 
the  same  question  as  herein  was  Involved, 
and  in  which  case  the  decision  is  apparently 
adverse  to  the  conclusion  herein  reached.  It 
will  be  observed,  however,  that  the  Nolan 
Case  was  decided  upon  the  authority  of  lu 
re  Black,  52  Kan.  64,  34  Pac.  144,  39  Am.  St. 
Rep.  331,  and  on  the  question  whether  the  de- 
fect In  the  verdict  rendered  the  judgment 
thereon  void.  In  the  Nolan  Case  the  only 
question  Involved  herein  is  ignored,  and  the 
court  says  the  Black  Case  "is  exactly  in 
point,"  and  quotes  therefrom  as  follows: 
"We  think  the  record  in  this  case  shows  that 
the  district  court  regarded  the  verdict  as  a 
verdict  of  guilty  of  burglary  in  the  first  de- 
gree, and  proceeded  to  sentence  the  defend- 
ant accordingly.  In  doing  so,  the  court  acted 
judicially  and  judicially  determined  the  efltect 
of  the  verdict.  If  the  court  erred,  the  de- 
fendant had  bis  remedy  by  appeal.  He  neg- 
lected to  avail  himself  of  that  right  We  do 
not  think  he  can  now  obtain  his  discharge 
from  custody  because  of  an  erroneous  de- 


cision of  the  court  as  to  the  force  and  effect 
of  the  verdict."  Now  the  indeterminate  sen- 
tence was  not  in  existence  in  1893.  when  the 
Black  Case  was  decided,  and  that  case  la 
not  authority  on  the  question  here  Involved. 
Neither  does  the  Nolan  Case  purport  to  de- 
cide the  question  here  involved,  whether  the 
judgiuent  was  void  for  indefiniteness,  al- 
though it  might  well  have  been  determined 
therein.  From  what  has  been  said.  It  is  aj)- 
parent  that  the  numerous  decisions  cited  re- 
lating to  judgments  not  under  an  indeter- 
minate sentence  law  can  have  little  applica- 
tion to  the  case  at  bar. 

The  petitioner  claims  that  the  Indetermin- 
ate sentence  act  of  1903  is  unconstitutional. 
The  case  of  State  v.  Page,  supra,  fully  dis- 
poses of  this  contention  adversely  to  the  pe- 
titioner. 

It  is  the  Judgment  of  this  court  that  the 
sentence  is  void;  but,  the  conviction  being 
regular  and  valid,  the  petitioner  ought  not 
to  be  discharged.  A  valid  judgment  should 
be  rendered,  and  the  petitioner  should  be 
returned  to  the  custody  of  the  proper  author- 
ities for  that  purpose.  If,  however,  this  be 
not  done  within  20  days,  the  petitioner  will  be 
discharged  from  the  warden's  custody. 

JOHNSTON,  C.  J.,  and  BURCH  and  POR- 
TER, JJ.,  concurring. 

GRAVES,  3.  (dissenting).  I  dissent  from 
the  first  paragraph  of  the  syllabus,  and  the 
conclusion  reached  in  the  foregoing  opinion. 

The  petitioner,  by  his  voluntary  confes- 
sion made  in  open  court,  is  guilty  of  grand 
larceny.  No  question  of  irregular  or  errone- 
ous conviction,  or  miscarriage  of  justice,  in 
any  way  Is  suggested.  The  sole  cause  given 
for  his  release  is  that  the  writ  by  which  he 
is  held  Is  void  because  so  Indefinite  and  un- 
certain that  it  Is  impossible  to  ascertain 
tlierefrom  the  maximum  punishment  fixed  by 
law  for  the  crime  of  which  he  was  sentenced. 
The  statute  defining  grand  larceny  Is  as  fol- 
lows: Section  1,  c.  218,  p.  372,  Laws  1903: 
"Every  person  who  shall  be  convicted  of  fe- 
loniously stealing,  taking  or  carrying  away 
any  money,  goods,  rights  In  action  or  other 
personal  property  or  valuable  thing  whatso- 
ever of  the  value  of  twenty  dollars  or  more 
or  any  horse,  mare,  gelding  colt.  Ally,  ass, 
mule,  neat  cattle,  sheep,  goat,  hog,  or  In  the 
nighttime  any  domestic  fowls,  harness  or 
saddles  belonging  to  another,  shall  be  deemed 
guilty  of  grand  larceny."  The  statute  fixing 
the  punishment  therefor  Is  section  2070.  Gen. 
St.  1901,  which  reads :  "Persons  convicted  of 
grand  larceny  shall  be  punished  in  the  fol- 
lowing cases  as  follows:  First,  for  stealing 
a  horse,  mare,  gelding,  colt,  filly,  neat  cat- 
tle, mule  or  ass,  by  confinement  and  hard 
labor  not  exceeding  seven  years.  Second,  in 
ail  cases  of  grand  larceny,  except  as  provided 
in  the  two  succeeding  sections  by  confine- 
ment and  hard  labor  not  exceeding  five 
years."    The  wor^^^'excep^j^jj^g^^  in 
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tfae  two  succeeding  sections,"  used  In  the 
above  statute,  have  no  signiflcance,  as  the  two 
succeeding  sections  do  not  refer  to  the  same 
crime,  and  there  never  were  two  sections 
immediately  following  this  section,  as  en- 
acted in  the  laws  of  this  state,  that  applied 
to  grand  larceny.  This  section  was  taken 
bodily  from  the  Revised  Statutes  of  Missouri 
of  1845;  it  being  section  31,  c.  47,  art.  3,  of 
said  statute,  and  was  placed  in  the  compiled 
laws  of  Kansas  of  1855,  commonly  known 
as  the  "bogus  statutes,"  and  appears  as  sec- 
tion 31,  c.  49,  thereof.  In  the  Missouri  stat- 
ute, from  which  this  section  was  taken,  the 
two  sections  immediately  succeeding  this 
were  sections  32  and  33,  art  3,  of  said  chap- 
ter 47,  which  read: 

"Sec.  32.  If  any  person  shall  entice,  decoy, 
or  carry  away  out  of  this  state,  any  slave 
belonging  to  another,  with  Intent  to  deprive 
the  owner  thereof  of  the  services  of  such 
slave,  with  intent  to  procure  or  effect  the 
freedom  of  such  slave,  he  shall  be  adjudged 
guilty  of  grand  larceny,  and  punished  by  im- 
prisonment in  the  penitentiary  not  less  than 
five  years. 

"Sec.  33.  If  any  persons  shall  aid  or  assist 
la  enticing,  decoying,  or  persuading,  or  car- 
rying away,  or  sending  out  of  this  state,  any 
slave  belonging  to  another,  with  intent  to 
effect  the  freedom  of  such  slave,  or  to  deprive 
the  owner  thereof  of  the  service  of  such  slave, 
he  shall  be  adjudged  guilty  of  grand  larceny, 
and,  upon  conviction,  shall  be  punished  by 
imprisonment  in  the  pentltentiary  not  less 
than  five  years." 

These  are  the  two  "succeeding  sections" 
to  which  these  words  were  evidently  int«ided 
to  refer.  For  some  reason,  probably  an  over? 
sight,  the  compilers  of  the  "bogus  statutes" 
did  not  include  these  last  two  sections  In  the 
Kansas  crimes  act,  and  therefore  the  words 
"except  as  provided  In  the  two  succeeding 
sections"  have  never  had  any  force  or  mean- 
ing in  this  state.  Therefore  this  section 
must  now  be  read  with  these  words  eliminat- 
ed and  the  word  "other"  must  be  inserted 
after  the  word  "all";  otherwise,  this  clause 
is  inconsistent  with  what  precedes  it  In  the 
same  section. 

The  present  law  under  which  the  petition- 
er was  sentenced  (chapter  375,  p.  571,  Laws 
1903)  provides  that:  "The  court  imposing 
sentence  shall  not  fix  the  limit  or  duration  of 
the  sentence,  but  the  term  of  imprisonment 
of  any  person  so  convicted  shall  not  exceed 
the  maximum,  nor  be  less  than  the  minimum 
term  provided  by  law  for  the  crime  for  which 
the  person  was  convicted  and  sentenced,  the 
release  of  such  to  be  determined  as  herein- 
after provided."  It  also  provides  that  the 
board  of  directors  and  warden  shall  consti- 
tute a  prison  board  for  the  purposes  therein 
stated.  It  Is  made  the  duty  of  the  district 
Judge  pronouncing  sentence  and  the  county 
attorney  to  furnish  the  prison  board  with 
information  concerning  the  prisoner,  showing 
his  industry,  character,  associations,  disposi- 


tion, and  otherwise,  as  may  be  required,  and 
the  prison  board  may  also  gather  informa- 
tion deemed  by  it  material  from  other  of- 
ficials and  persons  who  have  known  the 
prisoner.  The  prison  board  may  release  pris- 
oners on  parole,  under  such  rule  as  It  may 
adopt,  and  after  any  prisoner  has  been  on 
parole  six  months  or  longer  the  warden  may 
in  bis  discretion  certify  to  the  prison  board 
that  such  prisoner  can  be  finally  released 
with  safety  to  the  public.  If  the  board  con- 
curs with  the  warden,  a  recommendation  to 
that  effect  is  sent  to  the  judge  who  pro- 
nounced sentence,  who  is  thereupon  required 
to  enter  a  final  discbarge  of  the  prisoner  from 
further  liability  under  bis  sentence,  and, 
upon  approval  of  this  proceeding  by  the  Gov- 
ernor, the  prisoner  goes  free,  with  $10  cash, 
a  new  suit  of  clothes,  and  transportation 
home.  From  this  it  will  be  seen  that  the 
term  of  imprisonment  In  any  case  is  indefinite 
and  uncertain,  except  as  to  the  extreme  lim- 
it thereof.  The  court  pronouncing  the  sen- 
tence names  the  crime,  the  law  fixes  the 
extreme  limit  of  punishment,  and  the  prison 
board  really  determines  the  term  of  impris- 
onment, not  exceeding  tbe  legal  maximum. 

This  court  in  its  opinion  in  this  case  says, 
in  effect,  that  In  the  case  of  grand  larceny 
tbe  mere  statement  of  the  crime  in  the  Judg- 
ment and  writ  of  commitment  make  both  void, 
for  the  reason  that  it  is  Impossible  for  tne 
prison  board  to  tell  therefrom  whether  tbe 
punishment  fixed  by  law  for  such  crime  is 
for  a  period  "not  exceeding  seven  years,"  or 
"not  exceeding  five  years."  A  Judgment  may 
be  uncertain  and  indefinite,  and  still  be  valid. 
Before  it  can  be  held  to  be  void  for  this  rea- 
son it  must  be  so  uncertain  and  Indefinite 
that  It  is  impossible  to  ascertain  its  meaning 
with  reasonable  certainty.  In  this  case  there 
is  very  little  dlflJeuity,  it  seems  to  me,  in  as- 
certaining from  this  judgment  the  punish- 
ment prescribed  by  law  for  this  petitioner. 
He  is  guilty  of  grand  larceny.  This  offense 
is  clearly  defined  in  the  statute  first  here- 
inbefore quoted.  The  punishment  is  pre- 
scribed In  section  2070  above  quoted.  For 
stealing  any  of  the  property  mentioned  in 
the  first  clause  of  that  section  the  punish- 
ment is  "not  exceeding  seven,  years."  The 
petitioner  was  not  charged  with,  did  not 
plead  to,  and  was  not  convicted  of,  stealing 
any  of  the  property  therein  specified,  and 
therefore  he  cannot  be  imprisoned  seven 
years.  But  this  fact  does  not  acquit  him  of 
tbe  offense.  The  punishment  prescribed  for 
stealing  any  other  of  the  property  embraced 
in  the  definition  of  grand  larceny  is  "not 
exceeding  five  years."  No  other  punishment 
being  prescribed  for  grand  larceny,  It  follows 
that  it  must  be  one  or  the  other  of  these  two 
periods.  Where  there  are  two  things,  and 
one  is  eliminated,  the  remainder  Is  not  diffi- 
cult to  determine. 

It  is  claimed  that,  because  the  kind  of 
property  stolen  is  not  specified  in  the  Judg- 
ment, it  is  impossible  to  determine  the  ex- 


1036 


83  PACIFIC  REPORTER. 


(Kan. 


tent  of  ptinlshment  applicable.  It  may  be 
conceded  that,  11  the  kind  of  property  stolen 
was  stated  In  the  writ,  as  it  is  In  the  opinion 
of  the  court.  It  would  be  more  definite,  but 
it  does  not  follow  that  the  absence  of  this 
specification  makes  the  judgment  or  writ 
void.  When  it  is  conceded,  as  it  must  be  in 
this  case,  that  a  prisoner  is  guilty  of  a  crime, 
It  then  follows  that  the  lowest  punishment 
prescribed  by  law  for  that  crime  is  the  prop- 
er punishment  to  inflict,  unless  there  is  some- 
thing shown  to  Indicate  that  a  greater  pun- 
ishment is  applicable.  If  this  petitioner  was 
the  only  person  who  could  be  affected  by 
tills  decision,  it  would  not  be  very  Important, 
but  a  precedent  is  here  established  which 
applies  to  all  prisoners,  and  to  crimes  of  every 
kind  and  degree.  Courts  should  always  be 
vigilant  to  extend  every  protection  given  by 
the  law  to  persons  accused  of  crime,  but  af- 
ter a  person  has  been  fairly  and  legally  con- 
victed of  a  felony,  and  asks  to  be  absolutely 
relieved  of  the  legal  punishment  therefor 
solely  because  of  some  defect  in  the  papers 
by  which  he  is  held,  the  request  should  not  be 
granted,  imless  Its  allowance  is  necessary 
for  the  protection  of  his  legal  rights,  and  he 
is  without  other  adequate  remedy.  This  pe- 
titioner might  have  compelled  the  district 
court  by  appeal.  If  necessary,  to  make  this 
Judgment  and  writ  as  specific  and  definite 
as  desired,  but  that  is  just  what  he  does  not 
want  He  prefers  to  obtain  absolute  free- 
dom by  an  appeal  to  that  much-abused  writ, 
which  succeeded  so  well  In  this  case.  The 
decisions  of  this  court  In  the  past  have  been 
strongly  against  all  "general  gaol  delivery" 
proceedings.  It  refused  to  assist  convicted 
criminals  In  their  efforts  to  avoid  just  and 
legal  punishment  on  account  of  irregular  or 
defective  proceedings.  It  refused  to  set 
aside  judgments  as  void  for  uncertainty, 
when,  in  my  judgment,  much  greater  reason 
was  shown  therefor  than  appears  in  this 
case.  Under  the  law  as  it  was  before  1903 
the  time  of  imprisonment  was  specifically 
stated  In  the  writ  of  commitment,  which  was 
the  sole  measure  by  which  the  years,  mouths, 
and  days  of  the  prisoner's  incarceration  was 
determined.  Then  certainty  was  essential 
and  of  great  importance ;  much  more  so  than 
now.  To  meet  this  necessity  for  certainty, 
Juries  were  required  to  state  in  their  verdict, 
if  the  offense  charged  consisted  of  different 
degrees,  the  degree  of  which  the  defendant 
was  found  guilty.  And  yet,  in  a  case  where 
the  defendant  was  charged  with  murder  in 
the  first  degree,  and  of  all  the  inferior  de- 
grees thereof,  and  the  Jury  returned  a  verdict 
of  "guilty  as  charged  in  the  Information," 
without  specifying  any  degree,  and  the  court 
pronounced  sentence  for  murder  In  the  first 
degree,  this  court  refused  to  set  aside  the 
Judgment  as  void.  State  v.  Jennings.  24 
Kan.  642;  In  re  Black,  52  Kan.  64,  34  Pac. 
414,  89  Am.  St  Rep.  331;  In  re  Nolan,  68 
Kan.  796,  75  Pac.  1025. 
My  Associates  waive  these  decisions  aside 


as  Inapplicable  because  rendered  nnder  a  law 
different  from  the  present  statute.  The  dif- 
ference, however,  so  far  aa  applicable  here, 
is  that  the  prior  law  made  certainty  as  to 
punishment  In  judgments  and  writs  of  com- 
mitment far  more  important  than  now.  If 
these  decisions  were  correct  then,  the  writ 
of  habeas  corijua  should  have  been  refused 
now.  To  restrain  courts  from  using  this 
"great  writ  of  right"  too  freely  section  671 
of  the  Code  of  Civil  Procedure  was  enactedi, 
which  reads:  "No  court  or  Judge  shall  in- 
quire Into  the  legality  of  any  judgment  or 
process  whereby  the  party  is  in  custody  or 
discharge  him  when  the  term  of  commit- 
ment has  not  expired  in  either  of  the  cases 
following :  *  •  •  Second,  upon  any  proc- 
ess isued  on  any  final  judgment  of  a  court  of 
competent  Jurisdiction."  This  statute  does 
not  apply  where  the  process  Is  absolutely 
void,  as  my  Associates  have  found  the  Judg- 
ment and  writ  in  this  case  to  ba  It  is  upon 
this  finding  that  I  disagree  with  them,  and  I 
only  quote  this  statute  to  show  that  nothing 
short  of  absolute  nullity  will  Justify  courts 
in  setting  aside  writs  issued  to  carry  out 
sentences  lawfully  pronounced  against  con- 
victed criminals.  In  the  case  of  In  re  Black, 
supra,  the  court  said :  "We  think  the  record 
in  this  case  shows  that  the  district  court  re- 
garded the  verdict  as  a  verdict  of  guilty  of 
burglary  in  the  first  degree,  and  proceeded 
to  sentence  the  defendant  accordingly.  Is 
doing  80,  the  court  acted  Jadiclally  and  Jn- 
dicially  determined  the  effect  of  the  verdict. 
If  the  court  erred,  the  defendant  bad  his 
remedy  by  appeal.  He  neglected  to  avail 
himself  of  that  right  We  do  not  think  he  can 
now  obtain  his  discharge  from  custody  be- 
cause of  an  erroneous  decision  of  the  coinrt 
as  to  the  force  and  effect  of  the  verdict." 
So,  in  this  case,  the  defendant  bad  the  right 
to  insist  upon  and  compel  a  clear  and  specific 
judgment  In  accordance  with  his  plea  of 
guilty.  He  did  not  do  so.  He  should  not 
now  be  allowed  to  escape  punishment  on  the 
ground  that  the  Judgment  is  void,  when  it 
can  be  ascertained  with  reasonable  certainty 
therefrom  the  exact  punishment  prescribed 
by  law  for  the  offense  to  which  he  pleaded 
guilty  and  for  which  he  was  sentenced. 

I    am    authorized    to    say    that    Justices 
GREENE  and  MASON  concur  in  this  dissent 


STATE  V.  IRELAND. 
(Supreme  Court  of  Kansas.    Nov.  II,  1905.) 

1.  Criminai.  Law — Vebdict — StnrerciENCT. 

Under  section  239  of  the  Code  of  Criminal 
Procedure  (Gen.  St  1901.  «  5684)  a  verdict  is 
sufficient  wliich  finds  defendant  guilty  of  the 
principal  acts  which  constitute  the  offense  and 
then  states  the  section  of  the  crimes  act  in 
which  the  offense  is  defined,  so  that  the  court 
can  determine  from  the  verdict  the  grade  or 
character  of  the  offense. 

2.  Homicide — Mukdeb — MAifstAUOHTER. 

Neither  murder  nor  manslaughter  is  de- 
fined by  the  statute  of  Kansas.    These  terms  as 
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used  in  the  crimes  act  hare  the  same  menning 
as  at  common  latr.  Murder  is  the  unlawful 
hilling  of  a  human  being  with  malice  afore- 
thought. Manslaughter  is  the  unlawful  killing 
of  a  human  being  without  malice. 

[EU.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  §8  12,  52.] 

3.  ClUMINAL  Law — iNSTKUCTIONa — DEnWITION 

OF  Offense. 

It  is  no  objection  to  an  instruction  defining 
an  offense  that  the  exact  words  of  the  statute 
are  not  used,  where  the  instruction  in  plain 
language  defines  the  offense  and  states  the  e»> 
sential  elements  thereof. 

[Ed.  Note. — For  cases  in  point,  see  Tol.  14, 
Cent  Dig.  Criminal  Law,  8  1812.] 

4.  Homicide — Instbuctions — Assault    with 
Intent  to  Kill. 

In  a  prosecution  under  section  38  and  ■^ 
of  the  crimes  act  (Gen.  St.  1901,  $8  2023. 
2027),  where  the  Jury  are  instructed  in  regard 
to  murder  and  manslaughter,  it  is  unnecessary 
to  instruct  upon  the  different  degrees  of  murder 
or  manslaughter. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Cowley  Coun- 
ty; C.  L.  Swarts,  Judge. 

A.  E.  Ireland  was  convicted  of  assault,  and 
appeals.    AfiBrmed. 

C.  T.  Atkinson  and  Prank  L.  MnlhoUand, 
for  appellant.  C.  C.  Coleman,  Atty.  Gen.,  W. 
D.  Kreamer,  Torrance  &  Bloss,  and  Wm.  R. 
Smith,  for  the  State. 

PORTER,  J.  A.  E.  Ireland  was  convicted 
In  the  district  court  of  Cowley  county  of 
assaulting,  beating,  and  wounding  one  Harr- 
ity.  He  was  sentenced  to  six  months  In  the 
county  jail,  and  appeals. 

The  Information  charged  in  substance  that 
defendant  did  unlawfully  and  feloniously,  on 
pnr|M>Be,  and  of  malice  aforethought,  with  a 
deadly  weapon,  to  wit,  a  large  and  beavy 
rock,  assault,  beat,  and  wound  J.  D.  Harrlty 
with  Intent  to  kill.  This  was  a  charge  under 
section  38,  c.  31,  Gen.  St.  1901.  The  verdict 
of  the  jury  was  as  follows:  "We,  the  Jury 
Impaneled  and  sworn  In  the  above-entitled 
case,  do  upon  our  oath  And  the  defendant, 
A.  E.  Ireland,  guilty  of  assaulting,  beating, 
and  wounding  J.  D.  Harrity,  thereby  endan- 
gering bis  life,  with  a  rock,  as  charged  In 
the  information,  without  design  to  effect 
death  and  without  malice  aforethought,  as 
charged  In  the  information  under  section  42 
of  chapter  31  of  the  Statutes  of  the  state  of 
Kansas.*'  It  Is  only  necessary  to  consider 
four  of  the  specifications  of  error. 

1.  Tlie  first,  which  is  the  main  contention 
of  appellant,  is  that  the  verdict  Is  Insufficient 
to  support  a  Judgment  It  is  urged  that  the 
Jury  failed  to  specify  In  the  verdict  the  de- 
gree of  offense  of  which  they  found  appel- 
lant guilty,  as  required  by  section  239  of  the 
Code  of  Criminal  Procedure,  which  reads  as 
follows:  "Upon  the  trial  of  any  Indictment 
or  Information  for  any  offense,  where  by  law 
there  may  be  conviction  of  different  degrees 
of  such  offense,  the  Jury,  If  they  convict  the 
defendant,  shall  specify  In  their  verdict  of 
what  degree  of  the  offense  they  find  the  de- 
fendant guilty." 


State  T.  Scarlett,  57  Kan.  252,  49  Pac.  «02, 
le  relied  upon.  In  that  case  the  verdict 
made  no  reference  to  any  section  of  the 
crimes  act  and  did  not  attempt  to  state  any 
of  the  elements  of  the  offense  of  which  the 
Jury  found  defendant  guilty.  The  por- 
tion of  the  verdict  In  tbat  case  material  to 
consider  is  In  these  words:  "Do  upon  our 
oaths  find  the  defendant  guilty  as  charged  In 
the  second  count  of  the  Information."  That 
count  of  the  information  was  undw  section 
42,  which  Includes  assault  and  battery  and 
simple  assault,  and  this  court  held  that  the 
verdict  was  insufflclait 

State  y,  O'Shea,  69  Kan.  593,  53  Paa  876, 
Is  cited  by  appellant.  The  verdict  there  was, 
"guilty  of  an  assault  with  a  deadly  weapon, 
with  intent  to  kill,  as  charged  and  set  forth 
In  the  Information,"  and  this  court  said 
(page  596  of  59  Kan.,  page  577  of  53  Pac:): 
"The  requirement  of  section  239  of  the  Crimi- 
nal Code  that  the  Jury  shall  specify  In  their 
verdict  of  what  degree  of  the  offense  they 
find  the  defendant  guilty  has  caused  very 
nice  and  embarrassing  questions  to  arise  In  a 
number  of  cases;  but  It  may  now  be  deemed 
the  law  of  this  state,  well  settled  by  a  line 
of  decisions,  that  the  degree  of  offense  of 
which  the  conviction  is  had  must  be  deter>- 
mined  from  the  verdict  itself,  and  that  the 
addition  of  the  words  'as  charged  and  set 
forth  In  the  Information'  la  InsuflScient  to 
show  that  the  Jury  intended  to  find  the  de- 
fendant guilty  of  every  element  of  the  princi- 
pal crime  charged  In  the  information."  In 
the  opinion  (page  597  of  59  Kan.,  page  878  of 
53  Pac.)  the  court  refers  especially  to  the 
failure  of  the  verdict  to,  "state  either  that  the 
acts  were  done  on  purpose  or  of  malice  ofore- 
thought.  To  constitute  the  crime  defined  by 
section  39  these  elements  are  essential."  It 
Is  a  fair  inference  from  the  foregoing  that 
the  court  would  have  held  the  verdict  In 
that  case  sufficient  If  it  had  stated  all  the 
essential  elements  which  constitute  the  of- 
fense of  which  defendant  was  found  guilty 
so  that  the  degree  of  the  offense  could  be 
determined  from  the  verdict  Itself. 

In  the  present  case,  the  jury  have  stated 
the  acts  done  which  constitute  the  offense, 
and  in  further  aid  of  their  verdict  have 
specified  the  section  of  the  crimes  act  In 
which  the  offense  Is  defined,  so  that  the 
court  Is  enabled  to  determine  from  the  ver- 
dict Itself  the  grade  or  character  of  the  of- 
fense of  which  defendant  was  found  guilty. 
Thus,  the  object  of  the  requirement  of  sec- 
tion 239  is  fully  satisfied,  and  the  verdict  Is 
sufficient. 

2.  Next  we  shall  consider  the  errors  com- 
plained of  In  reference  to  Instructions.  The 
record  in  this  case  comprises  almost  500 
pages,  and  Includes  for  some  Inscrutable  rea- 
son much  of  the  proceedings  upon  a  previous 
trial  In  December,  1904,  where  the  Jury  dis- 
agreed, including  many  pages  of  affidavits 
for  a  continuance  and  all  the  Instructions  of 

the  court  upon  that  trial.    The 
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tried  In  March,  1906.  The  InBtmcttons  npon 
the  last  trial  take  12  pages  of  the  record. 
The  offense  charged  is  an  assault  with  a 
deadly  weapon  with  Intent  to  kill,  under 
section  38  of  the  Crimes  Act.  The  court  in- 
structed fully  under  that  section,  and  also, 
under  sections  42  and  43,  defined  murder  and 
manslaughter  and  manslaughter  in  the  first 
and  fourth  degrees,  informing  the  Jury  that 
manslaughter  in  either  the  second  or  third 
degrees  did  not  apply,  gave  careful  defini- 
tions of  all  the  terms  used  in  the  three  sec- 
tions referred  to  and  the  usual  Instructions 
in  criminal  cases,  and  appellant  Insists  that 
there  were  not  instructions  enough.  He 
urges  that  the  court  committed  prejudicial 
error  in  refusing  to  Instruct  In  reference  to 
the  second  and  third  degrees  of  manslaugh- 
ter; that  these  are  included  in  and  inferior 
to  the  offense  charged  in  the  information; 
and  that  he  was  entitled  to  instructions  upon 
those  degrees.  It  is  the  duty  of  the  court 
to  instruct  the  Jury  In  regard  to  the  law 
applicable  to  the  facts  in  the  case.  The 
State  V.  Ryno,  68  Kan.  348,  74  Pac.  1114,  64 
L.  B.  A.  303. 

The  defendant  was  convicted  under  sec- 
tion 42,  which  reads  as  follows:  "If  any 
person  shall  be  maimed,  wounded  or  dis- 
figured, or  receive  great  Iwdlly  harm,  or  hia 
life  be  endangered  by  the  act,  procurement 
or  culpable  negligence  of  another,  in  cases 
and  under  circumstances  which  would  con- 
stitute murder  or  manslaughter  if  death 
had  ensued,  the  person  by  whose  act, 
procurement,  or  negligence  such  injury  or 
danger  of  life  shall  be  occasioned  shall,  in 
cases  not  otherwise  provided  for,  be  punished 
by  confinement  and  bard  labor,  not  exceeding 
fire  years,  or  in  a  county  Jail  not  less  tlian 
six  months."  This  section  makes  no  refer- 
ence to  any  degrees  of  murder  nor  to  any  de- 
grees of  manslaughter.  It  might  have  de- 
fined an  offense  which,  had  death  ensued, 
would  amount  to  murder  in  the  first  or  second 
degrees,  and  an  offense  which,  under  other 
circumstances,  if  death  had  ensued,  would 
have  amounted  to  manslaughter  in  any  of  the 
four  degrees  as  defined  in  previous  sections. 
But  it  does  not  do  this.  It  provides  that  if 
certain  things  occur  under  certain  circum- 
stances, "which  would  constitute  murder  or 
manslaughter  if  death  had  ensued,"  the  per- 
son guilty  shall  "be  punished  by  confine- 
ment and  bard  labor  not  excedlng  five  years, 
or  in  a  county  Jail  not  less  than  six  months." 
Neither  "murder"  nor  "manslaughter"  is  de- 
fined under  our  crimes  act  nor  by  any  statute. 
Section  6  provides  that  "every  murder  which 
shall  be  committed,"  by  certain  means,  "shall 
be  deemed  murder  in  tlie  first  degree" ;  and 
in  section  7  it  is  provided  that  "Every  murder 
which  shall  be  committed,"  by  certain  other 
means,  "shall  be  deemed  murder  in  the  second 
degree."  And  so  manslaughter  in  the  first,  sec- 
ond, third,  and  fourth  degrees  is  defined,  but 
nowliere  in  the  statutes  is  "murder"  or  "man- 
slaughter" defined. 


While  tills  court  has  said  there  are  no  com- 
mon-law crimes  in  Kansas  (State  v.  Young,  55 
Kan.  319,  336,  40  Pac.  659),  we  must  look  to 
the  common  law  for  the  definition  of  the 
words  "murder"  and  "manslaughter,"  as  used 
in  the  crimes  act  when  standing  alone.  Nei- 
ther defines  a  crime  of  itself  under  our  stat- 
utes, but  nevertheless  each  word  has  a  well- 
known  meaning.  "In  this  state,  the  pro- 
visions of  the  common  law  remain  in  force  in 
aid  of  the  general  statutes  of  the  state." 
JEtna.  Life  Ins.  Co.  v.  Swayze,  Adm'x,  30 
Kan.  118,  122,  1  Pac.  36.  When  the  cele- 
brated case  of  Commonwealth  v.  Webster.  5 
Cush.  295.  52  Am.  Dec.  711,  was  tried,  these 
terms  had  not  been  defined  by  the  statute  of 
Massachusetts,  and  Chief  Justice  Shaw  said : 
"For  this,  we  resort  to  that  great  reiKWltory 
of  rules,  principles,  and  forms,  the  common 
law."  "Murder  is  the  voluntary  killing  of 
any  person  of  malice  prepense  or  afore- 
thought either  express  or  implied  by  law." 
East's  Pleas  of  Crown,  c.  5,  t  2.  The  Ameri- 
can auttiorities  usually  define  it  as  the  unlaw- 
ful killing  of  a  human  being  with  malice 
aforethought  express  or  implied.  Manslaugh- 
ter is  the  unlawful  killing  of  a  human  being 
without  malice  express  or  Implied.  Common- 
w^ealth  V.  Webster,  supra;  A.  &  E.  Enc  of 
tAw  (2d  Ed.)  If  131  &  171.  In  the  common 
parlance  of  criminal  law  the  words  "express 
or  implied"  are  omitted  usually  in  Itoth  defi- 
nitions. 

There  was  no  necessity  in  this  case  for  any 
instruction  in  reference  to  any  of  the  de- 
grees of  murder  or  manslaughter.  The  court 
defined  murder  and  manslaughter,  and  all  that 
was  given  in  addition  could  not  have  preju- 
diced appellant  He  was  convicted  under  sec- 
tion 42  of  an  offense  wlilch,  if  death  had  en- 
sued, would  have  amounted  to  a  lesser  grade 
of  offense  than  ttiose  upon  which  be  com- 
plains the  Jury  were  not  instructed.  It  is 
urged,  Iiowever,  that  the  instruction  given  by 
the  court  upon  manslaughter  In  tlie  fourth  de- 
gree does  not  accord  with  the  definition  of 
that  crime  in  sections  26  and  27.  The  court 
defined  it  as  follows:  "Manslaughter  in  the 
fourth  degree  consists  in  the  unlawful  killing 
of  a  human  t>eing  without  design  to  effect 
death  and  without  malice  aforethought  by  an 
unlawful  act  of  a  dangerous  character."  An- 
other instruction  said:  "Or,  if  the  defend- 
ant assaulted,  t>eat  and  wounded  J.  D.  Har- 
rlty  with  a  rock,  as  charged  in  the  informa- 
tion, and  thereby  endangered  his  life,  and 
without  a  design  to  effect  the  death  of  Har- 
rlty.  then  such  facts  would  have  constituted 
tlie  offense  manslaughter  in  the  fourth  degree, 
had  the  death  of  the  said  Harrity  resulted 
therefrom." 

Appellant  claims  that  instead  of  these  the 
court  should  have  given  sections  26  and  27  of 
the  crimes  act,  which  read  as  follows: 

"The  Involuntary  killing  of  another  by  a 
weapon,  or  by  means  neither  cruel  nor  un- 
usual, in  the  heat  of  passion,  in  any  cases 
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others  than  Justifiable  tiomtclde,  shall  be 
deemed  manslaughter  In  the  fourth  degree. 

"Every  other  killing  of  a  human  being,  by 
the  act,  procurement  or  culpable  negligence 
of  another,  which  would  be  manslaughter  at 
the  common  law,  and  which  Is  not  excusable 
or  Justifiable,  or  Is  not  declared  in  this  arti- 
cle to  be  manslaughter  in  some  other  degree, 
shall  be  deemed  manslaughter  In  the  fourth 
degree." 

The  ]ury  might  have  difficulty  In  understand- 
ing some  of  the  language  of  section  27,  while 
the  charge  of  the  court  Is  not  susceptible  of 
misconstruction  and  states  the  necessary  ele- 
ments of  the  offense.  It  is  not  necessary,  nor 
is  It  always  the  better  plan,  in  defining  an 
ofTense  to  use  the  exact  words  of  the  statute, 
If  the  court,  in  plain  language,  defines  it, 
omitting  none  of  the  essential  elements 
thereof. 

3.  It  is  contended  further  that,  Inasmuch 
as  the  Jury  by  their  verdict  found  that  the 
assault  was  "without  design  to  effect  death 
and  without  malice  aforethought,"  they  neces- 
sarily must  have  acquitted  appellant  of  any 
intent  That  intent  is  of  the  essence  of 
crime,  is  elemental,  and  counsel  hardly  need- 
ed to  cite  so  many  authorities  upon  that  prop- 
osition. But  the  Jury  found  defendant  guilty 
of  the  offense  of  an  assault,  and  thereby  nec- 
essarily found  him  guilty  of  the  intent  to  com- 
mit that  ofTense.  The  finding  that  it  was 
without  malice  aforethought  and  without  de- 
sign to  effect  death  did  not  acquit  him  of  all 
Intent. 

4.  The  appellant  also  claims  that  the  ver- 
dict is  contrary  to  the  evidence.  We  have 
examined  the  record  and  find  that  it  contains 
abundant  evidence  that  appellant  assaulted 
Harrlty  and  struck  him  upon  the  back  of  the 
head  with  a  rock  as  large  as  a  man's  fist, 
wounding  and  staggering  him.  The  blow  was 
a  severe  one  and  was  struck  while  Harrlty 
was  standing  with  his  back  to  appellant,  not 
expecting  an  attack,  and  without  provocation 
or  warning.  The  Jury  inspected  and  ex- 
amined the  rock  and  found  that  the  assault 
did  endanger  the  life  of  Harrlty,  and  we  can- 
not weigh  the  testimony  or  disturb  their  find- 
ing. 

The  Judgment  will  be  afBrmed.  All  the 
Justices  concur. 


OGG  V.  GLOVER. 

(Supreme  Court  of  Kansas.    Nov.  11,  1906.) 

1.    EitEcnoNs — N01IIITATI0I7S — Baixot — CiTT 
Officers. 

A  political  party  having  only  a  local  organ!- 
'zation  may  nominate  a  ticket  for  city  offices 
by  a  convention,  primary  election,  or  caucus, 
and  have  it  placed  upon  the  official  ballot,  so 
that  it  may  be  voted  for  by  a  single  cross- 
mark  placed  in  a  circle. 
2.  Same — Pootical    Pabty — Name — Ballot. 

Where  a  certificate  of  nomination  regular 
in  form  is  filed  with  the  city  clerk  purporting 
to  show  the  nomination  of  a  full  set  of  city 
officers  by  a  mass  convention  of  a  party  desig- 
nated as  the  "City  Party,"  and  no  objection 


thereto  is  filed  within  three  days,  and  the  names 
so  certified  appear  on  the  official  ballot  under 
the  title  "City  Ticlcet,"  over  which  a  circle 
is  printed,  with  directions  to  place  a  cross- 
mark  therein  to  vote  a  straight  ticket,  ballots 
cast  at  the  ensuing  election  wbicli  are  marked 
only  in  such  circle  cannot  be  rejected  upon  the 
grounds  that  the  ticket  was  not  nominated  by  a 
political  party  and  that  there  was  in  fact  no 
political  party  in  the  city  known  as  the  "City 
Party." 

3.  Same — Pabttt  Bmbij:m. 

Where  a  certificate  of  nomination  of  candi- 
dates for  city  offices  filed  in  behalf  of  a  politi- 
cal party  having  only  a  local  organization  fails 
to  show  a  party  emblem,  and  no  objection  Is 
made  to  the  certificate  prior  to  the  election, 
ballots  cast  for  the  ticket  of  snch  party,  by 
making  a  cross  In  a  circle  printed  above  it,  can- 
not be  rejected  on  account  of  the  absence  of  an 
emblem. 

4.  Appeal — Evtoence — Presumptionb. 

Ballot*  transmitted  to  this  court  unsealed 
as  a  part  of  the  evidence  in  an  election  contest 
do  not  lose  their  probative  effect  from  being 
temporarily  intrusted  by  the  clerk  to  the  pos- 
session of  the  attorneys  of  one  of  the  parties. 
No  presumption  that  an  attorney  made  any 
change  in  them  arises  from  the  fact  that  he  had 
an   opportunity   to   do   so. 

5.  Elections — Ballots — VALiDrry. 

Rules  for  determining  the  validity  of  dis- 
puted ballots  announced  and  applied. 
(Syllabus  by  the  Court) 

Quo  warranto  by  P.  R.  Ogg  against  John 
X  Glover.    Judgment  for  plaintiff. 

S.  T.  Seaton,  L.  G.  Ferrel,  E.  C.  Owen, 
and  Ogg  &  Scott,  for  plaintiff.  C.  H.  Potts, 
J.  W.  Parker,  0.  B.  Little,  C.  W.  Gorsuch. 
I.  O.  Pickering,  J.  P.  Hlndman,  J.  T.  LitOe, 
C.  L.  Randall,  and  A.  Smith  Devenney,  for 
defendant 

MASON,  J.  This  Is  an  original  proceed- 
ing brought  to  try  the  title  to  the  office  of 
mayor  of  the  city  of  Oiathe.  The  plaintiff 
and  defendant  were  opposing  candidates  for 
that  office  at  the  last  city  election.  The 
official  canvass  gave  the  defendant  a  majori- 
ty of  126.  He  received  the  certificate  of 
election,  qualified,  and  is  now  acting  as  may- 
or. The  plaintiff  claims  that  a  majority  of 
the  legal  ballots  were  cast  for  him  and  that 
he  is  entitled  to  the  office.  The  defendant 
was  an  independent  nominee.  The  plaintifTs 
name  appeared  upon  a  ticket  printed  upon 
the  official  ballot  under  the  designation  "City 
Ticket"  which  bore  no  party  emblem,  but 
at  the  head  of  which  was  placed  a  circle, 
under  the  words:  "For  a  straight  ticket, 
make  a  cross-mark  in  the  circle  below,  and 
not  elsewhere  on  the  ballot"  Some  252  bal- 
lots were  cast  having  a  cross-mark  in  this 
circle,  and  no  other  mark  upon  them.  In 
the  First  and  Third  Wards  such  ballots 
were  counted.  In  tlie  Second  Ward,  where 
they  numbered  12(},  they  were  rejected.  If 
these  ballots  were  void,  the  plaintiff's  case 
must  falL  Otherwise  the  result  depends  up- 
on a  recoimt  of  204  ballots  to  each  of  which 
some  specific  objection  is  made  by  one  party 
or  the  other. 

The  general  objection  made  to  the  counting 
of  ballots  marked  only  la  t^e  ^^jcl^Arar 
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WbtLt  was  designated  as  the  "City  Tldcet" 
la  that  this  ticket  was  selected,  certified,  and 
printed  imder  such  drcnmstances  that  it 
could  not  be  treated  as  a  party  ticket;  that 
the  candidates  composing  it  were  not  en- 
titled to  the  privilege  of  being  voted  for  col- 
lectively, but  that  the  voter  could  only  ef- 
fectively give  them  bis  support  by  marking 
crosses  in  the  squares  opposite  their  several 
names.  Three  specific  grounds  are  urged  in 
support  of  this  objection:  (1)  That  under 
the  statute  only  a  political  party  having  a 
national  or  state  organization  has  a  right 
to  nominate  candidates  otherwise  than  by 
petition,  or  to  use  a  circle  in  connection  with 
a  party  ticket;  that,  as  the  frnmors  of  this 
ticket  made  no  pretense  to  having  mote  than 
a  local  organization,  they  bad  no  such  right. 
(2)  That  the  ticket  was  not  that  of  any 
political  party  whatever,  and  for  that  reason 
could  not  be  voted  for  as  a  whole  by  means 
of  a  cross-mark  placed  in  a  circle.  (3)  That 
a  circle  can  be  employed  only  in  connection 
with  a  party  emblem,  and,  as  no  emblem  was 
printed  on  this  ticket,  the  circle  could  not 
rl^tfuUy  be  used.  These  contentions  will 
be  considered  In  the  order  stated. 

The  plaintiff  concedes  that  he  was  not  the 
nominee  of  a  political  party  having  a  nation- 
al or  state  organization,  but  claims  that  in  a 
city  election  all  the  privileges  of  any  political 
paiiy,  including  the  use  of  the  circle  in  voting, 
may  be  exercised  by  one  having  merely  a  local 
organization,  under  the  provisions  of  section 
2C9C  of  the  General  Statutes  of  1901  (section 
1,  c.  177,  p.  311,  Laws  1901),  which  reads: 
"All  nominations  made  by  political  parties 
shall  be  known  and  designated  as  'party 
nominations,'  and  the  certificates  by  which 
such  nominations  are  certified  shall  be 
known  and  designated  as  'party  certificates 
of  nomination.*  Party  nominations  of  can- 
didates for  public  office  can  be  made  only  by 
a  delegate  or  mass  convention,  primary  elec- 
tion or  caucus  of  qualified  voters  belonging 
to  one  political  part7  having  a  national  or 
state  organization:  Provided,  that  party 
nominations  for  city  officers  may  be  made  by 
a  convention,  primary  election  or  caucus  of 
qualified  electors  belonging  to  a  political  par- 
ty having  only  a  local  organization.  Party 
nominations  so  made  shall,  subject  to  the 
provisions  of  tbis  act,  be  placed  upon  the 
omdol  ballot."  The  defendant  relies  upon 
this  language  of  the  next  section  (section 
2GJ7,  Gen.  St.  1901,  section  2,  c.  1T7,  p,  311, 
Laws  1901)  :  "Any  political  party  having  a 
state  or  national  organization,  by  means  of 
a  delegate  or  mass  convention,  primary  elec- 
tion, or  caucus  of  qualified  voters  belonging 
to  such  party,  may,  for  the  state  or  munlcl' 
pality,  or  afty  lawfully  organized  portion  of 
either,  for  which  such  convention,  primary 
election  or  caucus  is  held,  nominate  one  per- 
son for  each  office  that  Is  to  be  filled  therein 
at  the  next  ensuing  election,  and,  subject 
to  the  provisions  of  this  act,  file  a  certificate 
of  such  nomination  so  made."    In  his  brief 


the  defendant  says:    "Wbile  It  is  provided 

by  section  1  (section  2896,  Gen.  St  1901) 
that  a  local  political  party  may  make  party 
nominations,  and  under  this  law  it  might  use 
the  party  name  to  designate  Its  ttdcet.  yet 
such  ticket  could  only  be  placed  on  the  of- 
ficial ballot  by  petition,  and  would  not  then 
be  entitled  to  use  either  a  party  emblem  or 
a  circle.  In  other  words,  the  law  does  not 
require  official  notice  to  be  taken  of  such 
political  parties,  and  they  are  not  entitled  to 
the  privileges  which  the  law  specifically 
gives  to  political  parties  having  a  state  or 
national  organization.  A  political  party 
having  only  a  local  organization  cannot  file 
a  certificate,  of  nomination."  To  this  we 
cannot  agree.  It  is  true  that  section  2G97 
does  not  in  terms  refer  to  political  parties 
having  only  local  organization,  and  Its  lan- 
guage taken  nione  might  seem  to  exclude 
them.  But  thia  .section  muet  be  read  In  con- 
nection with  the  preceding  one,  which  is  a 
part  of  the  same  act  The  proviso  of  that 
section  relating  to  local  political  parties 
plainly  contemplates  their  making  nomina- 
tions for  city  officers  by  convention,  primary 
election  or  caucus,  and  using  "party  certifi- 
cates of  nomination."  It  must  be  taken  to 
qualify  the  language  of  section  2097,  and  to 
make  the  terms  "political  parties,"  "party 
nominations,"  "party  certificates,"  "party 
names,"  and  kindred  expressions,  wherever 
found  In  the  act,  apply  to  local  political  par- 
ties, as  well  as  to  those  having  a  national  or 
state  organization,  so  far  as  relates  to  city 
elections,  except  where  the  context  forbids 
this  construction. 

Under  the  second  specification  noted  tbe 
defendant  contends  that  the  findings  made 
by  tbe  commissioners  by  whom  the  evidence 
has  been  taken  show  that  tbe  so-called  "City 
Ticket"  was  not  nominated  by  any  political 
party  whatever,  even  by  one  having  only  a 
local  organization.  It  appears  that  in  for- 
mer years  there  had  been  in  Olathe  a  local 
organization  known  as  the  "Oitizens'  Party," 
which' usually  presented  a  tidcet  at  tbe  city 
election.  Tbis  year  tbe  city  central  com- 
mittees of  that  party  and  of  the  Republican 
Party,  In  response  to  a  suggestion  made  for 
the  purpose  of  promoting  harmony  in  munic- 
ipal matters,  united  in  calling  a  mass  meeting 
to  nominate  candidates  tor  city  offices.  A 
meeting  was  held  pursuant  to  this  call,  which 
was  participated  in  by  voters  who  were  mem- 
bers of  various  political  parties.  At  this 
meeting  a  full  set  of  candidates  for  city 
offices  was  named,  tbe  plaintiff  being  nomi- 
nated for  mayor.  It  was  then  voted  that 
the  ticket  thus  formed  should  be  designated 
as  the  "City  Ticket,"  and  a  committee  was 
appointed  to  have  general  charge  of  the 
campaign.  No  resolutions  were  presented 
and  no  platform  was  adopted,  but  speeches' 
were  made,  as  disclosed  by  the  evidence,  to- 
the  effect  that  the  purpose  of  the  participants 
was  to  eliminate  partisan  politics  from  the 
city  government    in-evlous  to  this  time  there 
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bad  been  no  party  In  Olatbe  known  as  tbe 
"City  Party."  The  contention  of  the  defend- 
ant l8  that  these  considerations  affirmattvely 
establish  that  the  ticket  in  question  was  not 
that  of  a  political  party  within  the  meaning 
of  the  statute.  Of  the  cases  cited  in  support 
of  this  position  several  bare  but  little.  If 
any,  relevancy  because  they  turn  upon  the 
conflicting  claims  of  rival  organizations  to 
tbe  use  of  the  same  party  name.  Two  of 
tbem,  however,  namely,  Certificates  of  Komi- 
natlons  of  McKlnley-Citlzens'  Party,  6  Pa. 
Dist  R.  109,  and  Nomination  of  JetTrles,  9 
Pa.  Dlst  R,  663,  contain  expressions  favor- 
ins:  the  defendant's  contention.  In  the  syl- 
labus ot  tbe  former  case  it  is  said:  "A 
political  party  is  a  body  of  electors  having 
distinctive  alms  and  purposes,  and  united  in 
opposition  to  other  bodies  of  electors  In  the 
community  within  which  it  exists.  A  body 
of  electors  coming  together  for  a  single  ob- 
ject, and  with  no  continuity  of  aim  or  policy, 
Is  not  authorized  to  file  certificates  of  nomi- 
nation, though  it  in  fact  polled  at  the  last 
preceding  election  over  2  per  centum  of  tbe 
largest  entire  vote  for  any  ofiice  cast  in  the 
state."  In  tbe  latter  case  the  syllabus  reads : 
"There  may  be  the  prescribed  number  of 
votes  cast  at  a  preceding  election  to  consti- 
tute tbe  aggregation  of  voters,  a  political  par- 
ty, but  if  the  body  does  not  also  avow  or 
proclaim  a  dogma  or  doctrine  which .  Invites 
support  from  the  commimlty  at  large,  and  not 
a  section  or  fragment  of  it,  and  which  Is 
necessarily  antagonistic  to  the  tenets  of  rec- 
ognized organizations  or  some  of  them,  it 
cannot  be  a  political  party  according  to  tbe, 
legislative  intent  And  a  party  comes  within 
this  definition,  and. not  entitled  to  a  column 
on  tbe  ofilcial  ballot,  which  is  made  up  of 
several  co-operating  elements,  which  ordained 
no  creed,  adopted  no  platform,  issued  no 
declaration  of  principles,  promulgated  no 
fellowship  of  opinion  or  purpose  in  respect  to 
public  affairs,  or  In  opposition  to  the  well- 
defined  principles  of  established  parties,  and 
to  become  a  member  of  which  no  abnegation 
of  faith  nor  absolution  of  allegiance  from  ex- 
isting parties  is  required."  Tbe  force  of 
these  decisions,  as  applied  to  tbe  present 
question,  is  at  least  seriously  impaired  by 
tbe  provision  of  tbe  Kansas  statute  already 
discussed,  giving  merely  local  organizations 
a  political  status  in  city  matters.  But  tbe 
essential  doctrine  upon  which  they  are  based 
has  later  been  repudiated  by  tbe  court  of 
last  resort  In  Pennsylvania.  In  Independ- 
ence Party  NominaOon,  208  Pa.  108,  57  Atl. 
344,  it  Is  said:  "Every  elector,  as  already 
said,  bos  tbe  right  to  express  his  individual 
will  in  bis  own  way,  and  for  his  own  reasons, 
which  are  not  open  to  question,  however  un- 
sound and  unimiK>rtant  others  may  deem 
them.  And  tbe  rights  of  electors  acting  to- 
getlier  as  a  party  are  equally  beyond  ques- 
tion. Tbe  electors,  themselves  are  the  only 
tribunal  to  decide  whether'  the  principles,, 
platform,  aim,  or  method  of  reaching  tbe 
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desired  object  are  broaA  enongb,  permanent 
enough,  or  important  enough  to  be  tbe  basis 
of  united  action  as  a  party,  and.  If  they  so 
decide,  courts  must  recognize  and  treat  tbem 
accordingly.  •  •  •  What  the  bond  shall 
be  which  holds  tbe  combination  together  is 
exclusively  within  Its  own  determination. 
It  may  be  different  principles  from  those  of 
other  political  parties,  a  different  object,  or  tbe 
same  object  by  different  means.  These,  and  ail 
similar  matters,  are  outside  the  jurisdiction 
of  the  courts,  and  rest  exclusively  on  tbe  will 
of  tbe  Individual  electors.  The  objection, 
therefore,  made  in  the  court  below,  that  the 
Independence  Party  claim  to  be  still  Demo- 
crats on  national  issues,  is  not  one  with 
which  the  court  has  any  concern."  To  the 
same  general  effect,  see  Davidson  v.  Hanson, 
87  Minn.  211,  92  N.  W.  98 ;  Baker  v.  Scott,  4 
Idaho,  596,  43  Pac.  76;  Boiler  v.  Truesdale, 
26  Ohio  St.  586. 

Our  statute  formerly  required  that  for  a 
political  party  to  be  recognized  as  such  it 
must  have  cast  not  less  than  5  per  cent,  of 
the  total  vote  at  the  preceding  election.  But 
the  section  containing  this  provision  (section 
4,  c  129,  p.  251,  Laws  1897)  was  repealed  and 
replaced  by  section  2  of  chapter  177,  p.  311, 
taws  1001  (section  2097,  Gen.  St  1901),  which 
omits  this  requirement  The  fact  that  tbe 
collection  of  voters  calling  themselves  the 
"Olty  Party"  had  not  previously  co-operated 
in  politics  was,  therefore,  not  fatal  to  their 
pretensions  to  a  place  upon  the  official  ballot 
It  can  hardly  be  thought  that  the  common 
purpose  by  which  they  were  actuated  might 
not  be  indicated  by  tbe  character  of  the 
speeches  made  at  their  meeting  or  by  other 
means,  even  althougb  no  formal  platform  was 
adopted.  The  doctrine  that  partisan  politics 
should  be  kept  out  of  the  city  government 
that  Is  that  voters  In  city  matters  should  not 
align  themselves  in  accordance  with  their  be- 
liefs uiHjn  questions  affecting  tbe  adminis- 
tration of  state  and  national  affairs,  ai^ears 
to  be  a  sufficient  basis  for  the  union  of  voters 
favoring  that  theory,  and  no  reason  is  ap- 
parent under  our  statute  why  they  might 
not  acquire  by  organization  the  right  to  be 
classed  as  a  i>olitical  party  in  matters  relat- 
ing to  city  elections.  But  tbe  questions  thus 
suggested  need  not  be  decided.  We  prefer  to 
rest  tbe  determination  of  this  matter  upon 
another  ground.  Section  2703  of  the  General 
Statutes  of  1901  provides:  "The  certificate 
of  nomination  being  so  filed,  and  being  In 
apparent  conformity  with  this  act,  shall  be 
deemed  to  be  valid  unless  objection  thereto 
is  duly  made  in  writing  within  three  days 
from  the  date  said  papers  are  filed  with  the 
proper  officers.  •  »  •  Objections  or  ques- 
tions arising  In  the  case  of  nominations  for 
city  or  Incorporated  town  officers  shall  be 
considered  by  the  mayor  and  clerk,  with 
whom  one  councilman,  chosen  by  a  majority 
of  tbe  councilmen,  shall  act;  and  the  deci- 
sion of  a  majority  of  such  officers  shall  be 
final."  In  this  case  a  certiflcate^o^ 
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nation  wa4  filed  With  the  city  clerk  purport- 
ing to  be  tbat  of  a  political  party  called  the 
"City  Party."  Whether  such  a  party  really 
exited,  and  whether  it  was  entitled  to  hare 
its  ticket  appear  upon  the  official  ballot  un- 
der that  head,  and  in  connection  with  a  circle 
by  means  of  which  an  elector  could  indicate 
his  choice  for  all  the  names  thereon  by  mak- 
ing a  single  cross,  were  questions  of  fact 
that  obviously  might  have  been  raised  by 
objections  duly  filed  and  heard  and  decided 
by  the  tribunal  provided  by  law  for  that  pur- 
pose. No  exception  to  the  certificate  having 
been  taken  before  the  election  by  the  method 
for  which  the  law  makes  express  provision. 
It  is  too  late  after  the  votes  have  been  cast 
to  take  advantage  of  any  such  defect  as  that 
here  alleged  by  an  objection  to  the  counting 
of  the  ballots.  Under  similar  statutes,  tbe 
authorities  are  substantially  unanimous  in 
upholding  this  position.  See  15  Cyc.  339, 
340,  and  cases  cited,  esi)ecially  In  note  74; 
Blackmer  v.  Hildreth,  181  Mass.  28,  63  N.  E. 
14;  Earl  v.  Lewis  (Utah)  77  Paa  237. 

Upon  this  branch  of  the  case  It  remains 
only  to  consider  the  effect  of  the  omission 
of  a  party  emblem  from  the  ballot.  In  sec- 
tion 2699  of  the  General  Statutes  of  1901  It 
is'  provided  that:  "Party  certificates  of 
nomination  shall  contain  and  show,  by  a  rep- 
resentation thereof,  some  simple  device  or 
emblem  to  designate  and  distinguish  the' 
candidates  of  the  political  party  making  the 
nominations."  In  this  case  the  certificate  of 
uomlnatlon  failed  to  show  a  party  emblem, 
and  consequently  none  was  printed  upon  the 
ticket  It  may  well  be  argued  that  this  de- 
fect was  waived  by  the  failure  to  make  time- 
ly objection  to  the  certificate,  inasmuch  as 
it  originated  there,  although  it  showed  upon 
the  face  of  the  document,  which  therefore 
was  not  fully  in  "apparent  conformity"  with 
the  statute.  In  Allen  v.  Burrow,  69  Kan. 
812,  818,  77  Pac.  555,  the  tribunal  created  to 
consider  objections  to  certificates  of  nomina- 
tion Is  said  to  be  competent  to  pass  upon  a 
question  of  the  form  of  a  certificate.  In 
Blackmer  t.  Hildreth,  supra,  and  Earl  v. 
Lewis,  supra,  under  statutes  similar  to  ours 
it  Is  said  that  even  the  failure  to  file  the 
certificate  within  the  time  limit  fixed  by  law 
Is  a  matter  for  the  consideration  of  such 
tribunal.  But  we  do  not  care  to  place  the  deci- 
sion of  this  matter  upon  such  narrow  ground. 
In  Boyd  v.  Mills,  53  Kan.  594,  37  Pac.  16,  23 
L.  R.  A.  486,  42  Am.  St  Rep.  306,  It  was  held 
that  where  the  colored  sample  ballots  were 
by  mistake  used  for  voting  by  all  the  voters 
at  one  polling  place,  the  ballots  should  never- 
theless be  counted.  The  present  case  Is  with- 
in the  spirit  of  that  decision.  It  Is  true 
that  there  has  been  a  change  In  tbe  phrase- 
ology of  the  law  since  that  opinion  was  writ- 
ten. The  statute  then  read:  "None  but  bal- 
lots provided  in  accordance  with  the  provi- 
sions of  this  act  shall  be  counted."  Section 
25,  c.  78,  p.  119,  Laws  1893.  This  has  been 
held  to  mean  that  tbe  voters  may  not  use 


ballots  of  their  own  choosing,  but  only  those 
furnished  to  them  by  the  proper  officials. 
State  V.  Bernholta  (Iowa)  76  N.  W.  662. 
The  corresponding  part  of  our  present  stat- 
ute reads:  "No  ballots  other  than  those  pro- 
vided, printed,  and  indorsed  in  accordance 
with  the  provisions  of  this  act,  shall  be  de- 
livered to  a  voter,  deposited  In  the  ballot  box, 
or  counted."  Section  11,  c.  177,  p.  327,  Laws 
1901;  section  4,  c.  228,  p.  397,  Laws  1903; 
section  3,  c.  222,  p.  369,  Laws  1905.  Just 
what  change  In  the  policy  of  the  law  was 
intended  to  be  accomplished  by  the  addition- 
al words  employed  In  tbe  latter  statute  need 
not  now  be  determined.  It  cannot  reasonably 
be  believed  however  that  it  was  the  intention 
of  the  Legislature  that  any  Blight  departure 
from  the  strict  letter  of  the  law  In  tbe 
preparation  or  printing  of  the  ballots  should 
disfranchise  the  voters  of  an  entire  com- 
munity. The  courts  of  England  and  Aus- 
tralia have  given  a  very  technical  construc- 
tion to  statutes  of  this  character.  The  su- 
preme court  of  Montana  originally  followed 
their  lead  in  this  respect  upon  the  principle 
that  In  adopting  a  foreign  statute  the  Legis- 
lature was  to  be  deemed  to  have  adopted 
also  the  interpretation  already  given  It  by 
the  courts  of  the  country  from  which  It  was 
borrowed.  Price  t.  Lush,  10  Mont  61,  24 
Pac.  749,  9  L.  R.  A.  467.  Later,  however, 
yielding  to  the  argument  that  restrictions  up- 
on the  electoral  franchise  should  be  employed 
with  more  caution  In  this  country  than  under 
other  forms  of  government,  the  court  disap- 
proved this  case,  and  after  a  very  thorough 
review  of  the  American  decisions,  reached 
the  conclusion  that  an  election,  otherwise 
legally  and  fairly  conducted,  was  not  to  be 
Invalidated  by  reason  of  an  Irregularity  In 
the  preparation  of  the  ballot  Staekpole  t. 
Hallahan,  16  Mont  40,  40  Pac.  80,  28  L.  R. 
A.  502.  This  is  unquestionably  in  accord- 
ance with  the  great  weight  of  authority  In 
the  United  States.  See  the  cases  already 
cited,  especially  Blackmer  v.  Hildreth.  and 
Earl  V.  Lewis.  The  purpose  of  placing  a  par- 
ty emblem  upon  the  official  ballot  Is  obviously 
to  enable  the  adherents  of  the  party  to  quick- 
ly, easily,  and  surely  Identify  the  ticket  The 
omission  of  the  emblem  from  the  "City 
Ticket"  under  the  circumstances  here  present 
could  not  possibly  have  worked  any  prejudice 
to  its  opponents.  Jones  v.  State,  153  Ind. 
440.  55  N.  E.  229.  Such  omission,  however 
Important  it  might  have  been  If  pointed  out 
upon  an  objection  to  the  certificate  of  nomina- 
tion, affords  no  ground  for  rejecting  the 
ballots  cast  at  the  election. 

A  question  preliminary  to  the  examination 
of  the  204  ballots  which  are  protested  for 
special  reasons  is  raised  by  the  defendant 
After  the  election  returns  had  been  opened 
and  examined  before  the  commissioner,  these 
particular  ballots  were  separated  from  the 
others,  classified,  and,  by  the  consent  of  both 
parties,  transmitted  to  this  court  by  the  com- 
missioner, for  the  purpose  ofiem 
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to  be  used  upon  the  hearing  of  the  case;  It 
being  found  Impracticable  to  write  such  a 
description  of  them  as  would  exhibit  the 
precise  character  of  their  markings.  They 
came  Into  the  custody  of  the  clerk  of  this 
court  unsealed,  and  were  by  him  placed  In 
that  condition  among  the  papers  in  the  case. 
Later  the  plaintiff's  attorneys  obtained  these 
ballots  from  the  clerk,  took  them  to  a  table 
in  the  clerk's  office,  and  there  spent  some 
time  in  their  examination.  The  defendant 
claims  that  these  ballots,  from  having  been 
for  a  considerable  interval  in  the  hands  of 
persons  having  an  interest  in  the  litigation, 
have  lost  their  character  as  evidence,  and 
should  be  ignored.  The  argument  is  made 
that  the  Legislature  has  been  at  great  pains 
to  prevent  the  possibility  of  any  tampering 
with  the  returns  of  an  election,  especially 
by  providing  that  the  ballots  shall  be  opened 
only  In  the  event  of  a  contest,  and  then  in 
open  court,  or  in  an  open  session  of  the  body 
trying  the  contest,  and  In  the  presence  of  the 
officer  In  whose  custody  they  are  (section  4, 
c.  228,  p.  397,  Laws  1903)  ;  that  these  pre- 
cautions are  rendered  wholly  unavailing  if, 
after  the  ballots  are  opened,  they  may  be 
placed  on  file  in  a  public  office  unsealed,  and 
there  handled  by  interested  persons  without 
official  supervision.  The  fallacy  of  this  rea- 
soning Is  apparent.  It  is  obvious  that  until 
the  ballots  are  opened,  examined,  and  count- 
ed it  is  Imperative  that  the  greatest  care 
possible  be  taken  to  guard  against  any  op- 
portunity for  changing  them.  But  when  they 
have  been  once  subjected  to  a  critical  in- 
spection, and  especially  when  they  have  be- 
come a  part  of  the  records  of  a  court,  there 
Is  ordinarily  no  longer  the  same  reason  for 
extreme  precaution  In  that  regard,  for  their 
contents  having  become  known  with  certain- 
ty there  Is  less  room  for  the  suspicion  of  any 
subsequent  alteration,  and  their  very  char- 
acter as  part  of  the  court  files  is  a  protec- 
tion. In  the  present  case,  if  it  had  seemed 
to  the  commissioner  to  be  desirable,  or  if 
either  party  had  requested  It,  the  particular 
ballots  In  controversy  might  properly  have 
been  resealed  until  such  time  as  this  court 
should  reopen  them.  But  since  that  was  not 
done,  and  the  ballots  were  treated  like  any 
other  documents  on  file  with  the  clerk,  there 
was  no  Impropriety  whatever  In  the  conduct 
of  the  plaintiff's  attorneys  already  related. 
It  Is  urged  that  in  handling  these  ballots 
pencil  marks  might  have  been  made  by  ac- 
cident or  design,  slight  in  themselves,  but 
sufficient  to  vitiate  a  number  of  votes.  This 
might  be  some  reason  for  the  ballots  having 
been  placed  under  seal,  but  It  Is  no  reason 
whatever  for  presuming  In  the  absence  of 
all  proof  that  any  such  marks  were  in  fact 
made.  Papers  of  the  bighefit  Importance, 
any  change  In  which  might  involve  the  grav- 
est consequences,  are  habitually  taken  from 
the  court  files  by  attorneys,  by  the  consent 
of  the  clerk,  and  kept  In  their  possession  for 
days  at  a  time,  with  every  opportunity  for 


alteration.  It  has  never  been  suggested  that 
In  such  cases  the  authenticity  of  the  docu- 
ments is  discredited,  or  that  a  presumption 
of  fraud  on  the  part  of  an  attorney  arises 
from  the  most  ample  opportunity  for  its  ex- 
ercise. 

In  this  connection  it  is  necessary  to  notice 
language  in  the  defendant's  brief  to  which 
objection  is  made.  It  is  said  in  the  brief  that 
the  plaintifTs  attorneys  "not  only  had  the 
opportunity  of  tampering  with  the  ballots, 
but  actually  did  so."  If  by  this  it  were  In- 
tended to  charge  that  the  ballots  were  In  any 
way  changed  by  the  plaintiff's  attorneys  the 
statement  would  warrant  striking  the  brief 
from  the  files,  for  there  is  no  shadow  of  evi- 
dence to  support  such  an  assertion,  and  such 
an  attack  upon  opposing  counsel  should  not 
be  permitted  to  pass  unnoticed.  But  It  was 
explained  In  the  oral  argument  by  the  defend- 
ant's attorneys  that  they  used  "to  tamper"  as 
an  equivalent  for  the  phrase  "to  handle  without 
lawful  authority,"  and  the  context  seems  to  be 
consistent  with  such  use  of  the  objoctlonable 
phrase  In  the  present  Instance.  This  ex- 
planation doubtless  brings  the  words  quoted 
within  the  scope  of  permissible  argument. 
But  on  the  next  page  of  the  defendant's  brief 
an  expression  Is  used,  the  purport  of  which 
need  not  be  here  given,  to  which  the  court  Is 
unable  to  attach  any  meaning  whatever  that 
does  not  Involve  a  gratuitous  reflection  ui>on 
the  personal  character  of  two  of  the  plain- 
tifTs attorneys.  Attention  was  called  to 
this  langu.ige  in  the  oral  argument,  and  no 
offer  has  been  made  to  qualify  It,  or  to  show 
that  it  Is  capable  of  any  construction  other 
than  that  suggested.  If  it  was  so  Intended, 
the  defendant's  attorneys  by  its  use  for- 
feited all  right  to  have  their  brief  considered. 
Stager  v.  Harrington,  27  Kan.  414;  3  Bncycl. 
of  P.  &  P.  723,  72-J.  To  have  struck  the  brief 
from  the  files  and  given  time  for  presenting 
another  would  have  caused  delay  and  Incon- 
venience, and  to  have  ignored  It  altogether 
would  have  deprived  the  court  of  the  bene- 
fit of  its  contents  in  solving  the  disputed 
questions  of  law  involved.  It  has  therefore 
been  made  use  of  in  Its  present  form;  but 
unless  tlie  expression  referred  to  Is  volun- 
tarily withdrawn  or  satisfactorily  explained. 
It  will,  by  order  of  the  court,  be  erased 
from  the  copies  of  the  brief,  which  will  re- 
main a  part  of  the  public  records.  It  should 
be  added  that  three  of  the  defendant's  attor- 
neys, A.  Smith  Devenney,  C.  L.  Randall,  and 
I.  O.  Pickering,  have  filed  written  disclaimers 
of  any  purpose  on  their  part  to  question  the 
integrity  of  opposing  counsel. 

The  204  doubtful  ballots  have  been  examin- 
ed and  those  to  which  no  valid  objection  ap- 
pears have  been  counted.  Some  of  the  bal- 
lots accepted  by  the  election  boards  have 
been  rejected  here,  and  in  a  smaller  number 
of  cases  ballots  which  the  boards  classed 
as  void,  on  account  of  defective  marking, 
have  been  held  to  be  sufficient.  In  this  re- 
canvass,  wherever  the  voter  luis  9])D%rS 
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Attempted  In  good  faith  to  comply  wltb  the 
statute  by  making  simple  crosg-marks  In  the 
proper  aquarea,  effect  has  been  given  to  his 
intention  as  so  expressed,  eren  although  some 
departure  fropr  symmetry  and  regularity  is 
shown;  for  Instance,  where  a  pencil  mark 
la  made  double  for  a  part  of  its  length,  or  for 
all  of  It,  In  on  evident  attempt  to  make  U 
plainer,  or  where  accidental  hooks  or  carves 
appear  at  the  ends  of  the  lines,  caused  by 
carelessness  in  removing  the  pendL  Ii^ 
regularities  of  this  character,  being  inca- 
pable of  accurate  description  and  not  being 
adapted  to  use  as  a  means  for  the  subse- 
quent identification  of  the  ballot,  are  not 
considered  destructive  of  the  voter's  purpose. 
Ballots  have  been  rejected  for  the  following 
causes: 

The  use  of  a  blue  or  purple  pencil  In  mark- 
ing. 

The  placing  In  any  square  of  a  cross  one  of 
the  arms  of  which  is  distinctly  and  purposely 
paralleled  by  a  third  line,  forming  such  a 
figure  as  this:  ^  Wheeler  t.  Caldwell,  6S 
Kan.  776,  74  Pac  1031. 

The  placing  In  any  square  or  circle  of  a 
distinct  third  line  in  addition  to  the  two 
forming  the  cross,  although  not  parallel 
to  either,  forming  such  a  figure  as  this:  ^ 

The  placing  in  any  square  or  circle  of  a 
single  line,  not  crossed  by  another. 

The  placing  in  any  square  or  circle  of  a 
nondescript  cliaracter,  which  shows  no  at- 
tempt at  forming  a  simple  cross. 

The  placing  of  a  cross  outside  of  any 
square  or  circle. 

The  placing  of  a  cross  in  a  square  in  the 
blank  column,  opposite  which  no  name  la 
written. 

The  defacing  of  the  ticket  by  apparent  at- 
tempts at  erasing  marks  already  made. 

The  placing  of  a  cross  in  the  circle  and  also 
a  cross  in  one  of  the  squares  in  the  same 
column,  but  not  In  all  of  them.  The  law  in 
this  respect  Is  changed  by  section  3,  c;  222, 
p.  3C9,  Laws  1905. 

The  placing  of  a  cross  In  the  circle  and  also 
a  cross  In  a  square  of  some  other  column. 

The  placing  of  crosses  in  the  squares  op- 
posite the  names  of  two  candidates  for  the 
same  office.  The  law  in  this  respect  Is  also 
changed  by  the  act  of  1905. 

The  writing  in  the  blank  column  of  a 
name  which  Is  already  printed  on  the  ballot 
a>  that  of  a  candidate  for  the  ofBce  Indicated. 

The  writing  of  a  name  in  the  blank  column 


without  placing  a  crosa  In  flw  correapondlng 
square. 

The  writing  of  a  name  on  the  Itallot  else' 
where  than  In  the  blank  column. 

For  a  collection  of  recent  cases  npon  the 
defective  markings  of  ballots  under  the  Ans- 
tralian  ballot  law,  see  15  Cyc.  352-362. 

A  recount  of  these  ballots,  to  connection 
with  those  to  which  no  exception  is  tuVgn, 
conducted  under  the  rules  indicated,  gives  the 
plaintiff  595  votes  and  the  defendant  676. 

Judgment  is  accordingly  r^idered  for  tiM 
plaintiff.    All  the  Justices  concurring, 

OWEN  T.  MILHOAN. 
(Sapreme  Court  of  Kansas.    Nov.  11,  19<^) 

Quo  warranto  by  B.  O.  Owot  against  J.  H. 
Milboan.    Judgment  for  plaintiff. 

S.  T.  Seaton,  L.  O.  Ferrel,  E.  C.  Owen,  and 
Ogg  ft  Scott,  for  plaintiff.  C.  H.  Potts,  J.  P. 
Hlndman,  L  O.  Pickering,  C.  B.  LltUe,  J.  W. 
Parker,  J.  T.  Uttle,  C.  W.  Gorsuch,  A.  Smith 
Devenney,  and  0.  L.  Randall,  for  defendant. 

PER  CURIAIL  This  case  la  In  all  resjiects 
similar  to  Ogg  v.  Olover,  83  Paa  1039,  just  de- 
cided, except  that  the  office  involved  is  that 
of  police  Judge.  Applying  the  principles  an- 
nounced In  that  case  to  a  count  of  the  bal- 
lots in  this  gives  the  plaintiff  59S  votes  and 
the  defendant  570. 

Judgment  la  therefore  lendored  for  tba 
plaintiff. 

(T2  Kan.  700) 
PETTYJOHN  T.  SCOTT. 
(Sapreme  Court  of  Kansas.    Nov.  11,  1905.) 
Quo  warranto  by  C.  F.  Pettyjohn  against  O. 
J.  Scott    Judgment  for  plaintiff. 

S.  T.  Seaton,  L  O.  Ferrel,  E.  C.  Owen,  and 
Ogg  &  Scott,  for  plaintiff.  J.  W.  Parker,  I.  O. 
Pickering,  C.  H.  Potts,  O.  B.  Little.  J.  P.  Hlnd- 
man, J.  T.  Little,  C.  W.  Gorsuch,  A.  Smith 
Devenney,  and  O.  L.  Randall,  for  defendant. 

PER  CURIAM.  This  case  is  in  all  respects 
similar  to  Ogg  v.  Glover,  83  Pac.  1089,  Just 
decided,  except  that  the  office  involved  Is  that 
of  city  treasurer.  Applying  the  principles  an- 
nounced In  that  case  to  the  count  of  ballots 
in  this  gives  the  plaintiff  587  votes  and  the 
defendant  659. 

Judgment  la  therefore  rendered  for  the 
plalntUd 
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STATE  V.  EI.LTS  et  al. 

(Supreme  Court  of  Kansaa.    Dec.  0,  1005.) 

Descent  and  Distbibction — Realty. 

Resident  citizen  half-sisters  of  a  resident 
citizen  who  died  intestate,  leaving  neither  widow 
nor  children,  and  whoiie  parents  both  died  be- 
fore him  nonresident  aliens,  inherit  immediately 
and  directly  the  lands  of  the  deceased  in  this 
state. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16. 
Cent.  TUg.  Pescent  and  Distribution,  18  103, 
mi.  116,  117.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Bntler  County. 

On  reliearinft-    Affirmed. 

For  former  opinion,  see  79  Pac  1066,  1133. 

C.  C.  Coleman,  Atty.  Gen.,  J.  S.  West,  and 
F.  L.  Williams  (Eugene  Hagan,  amicus 
curia'),  for  the  State.  Leland  &  Harris  and 
T.  A.  Kramer,  for  defendants  in  error. 

SMITH,  J.  A  statement  of  the  facts  plead- 
ed In  this  case  will  be  found  in  the  opinion 
lierein  handed  down  at  the  March,  1005,  ses- 
sion. The  court  at  that  time  being  divided 
on  some  of  the  Important  questions  Involved, 
to  which  mticb  considerBtlon  had  been  given, 
a  solution  was  suggested  and  adopted  with, 
it  seems,  too  little  Investigation,  and  the 
ruling  of  the  court  below  sustaining  the  de- 
murrer to  the  answer  of  the  state  was  up- 
held on  the  ground  that  defendants  had  three 
years  after  the  death  of  John  Gainer,  under 
the  provision  of  tbe  alien  land  law,  to  dis- 
pose of  the  land,  and,  as  that  time  had  not 
elapsed  when  this  action  was  commenced, 
the  state  could  have  no  right  to  escheat  the 
land.  On  consideration  of  the  motion  of  the 
state  for  a  rehearing  it  was  determined,  as 
the  death  of  John  Gainer  occurred  shortly 
before  the  enactment  of  the  alien  land  law, 
the  defendant  In  error  could  not  have  ac- 
quired the  land  In  question  under  the  pro- 
visions of  that  law.  Hence  the  ground  up- 
on which  the  former  decision  of  this  court 
was  based  Is  untenable. 

We  pause,  in  sad  regret,  to  note  that 
death  has  deprived  the  court  and  their  re- 
spective clients  of  able  and  conscientious 
counsel,  whose  briefs  upon  the  former  hear- 
ing bespeak  the  great  learning  and  skill  of 
their  lamented  authors.  Jay  F.  Close,  As- 
filstant  Attorney  General,  and  Judge  Redden, 
have  passed  to  that  bar  where  the  Great  Ad- 
vocate forever  appears  to  palliate  the  short- 
comings of  his  redeemed  subjects  from  earth 
and  to  urge  a  reward  for  every  worthy 
thought  and  effort.  Happily,  however,  as  In 
all  worthy  human  effort,  when  one  drops 
exhausted  from  his  post  of  duty,  another 
steps  into  his  place,  and  the  work  ceases  not. 
Tbe  former  associates  and  the  added  counsel- 
ors, availing  themselves  of  the  work  already 
done,  with  great  iseal  and  ample  research 
have  well-nigh  exhausted  the  store  of  legal 
learning  on  the  important  questions  Involved 
In  this  case. 

The  question  Is:    Can  resident  citizen  balf- 


slsterg  of  a  resident  citizen  who  died  In- 
testate, leaving  neither  widow  nor  children, 
and  whose  parents  both  died  before  him 
nonresident  aliens.  Inherit  immediately  and 
directly  the  lands  of  tbe  deceased  In  this 
state?  The  plaintiff  in  error  says,  "No;  tbe 
land  is  escheat  to  the  state,"  The  defend- 
ants say,  "Yes."  The  court  below.  In  sustain- 
ing the  demurrer  to  the  answer  of  the  state, 
said,  "Yes."  Affirming  that  ruling,  this  court 
says,  "Yes."  It  will,  of  course,  be  conceded 
that  sister  Inherits  from  brother  under  tbe 
same  conditions  as  brother  from  brother, 
and  sisters  of  tbe  half  bkiod  as  sisters  of 
tbe  full  blood;  also,  that,  if  any  of  the  de- 
fendants in  error  Is  a  legal  heir  to  the  de- 
ceased, no  part  of  tbe  estate  can  be  escheated. 
It  Is  also  conceded  by  tbe  plaintiff  In  error 
that  for  about  200  years,  ever  since  tbe  de- 
cision by  Lord  Hale  in  OolUngwood  v.  Pace, 
1  Keble,  6.5,  the  rule  there  announced  that 
brother  Inherits  immediately  and  directly 
from  brother,  and  not  mediate  through  the 
father,  has  been  uniformly  recognized  as 
the  common-law  rule.  It  is  also  the  well- 
rerognized  rule  of  the  common  law  that  an 
alien  cannot  Inherit  tbe  lands  of  a  deceased 
citizen.  In  Collingwood  v.  Pace,  supra,  tbe 
father  and  one  brother  of  the  deceased  were 
aliens,  and  one  brother  was  a  citizen.  It 
was  held  that  tbe  alien  brother  could  not  In- 
herit, and  the  inheritance  passed  Immediate 
to  the  citizen  brother,  notwithstanding  tbe 
alienage  of  tbe  father. 

The  provision  of  our  statute  as  to  the  de- 
scent from  one  who  dies  intestate,  leaving 
neither  widow  nor  children.  Is  as  follows: 
"If  one  of  his  parents  be  dead  the  whole  of 
tbe  estate  shall  go  to  the  surviving  parent: 
and  if  both  parents  be  dead,  it  shall  be  dis- 
posed of  In  the  same  manner  as  If  they  or 
either  of  them,  had  outlived  the  intestate  and 
died  in  the  ikwspssIou  and  ownership  of  the 
portion  thus  falling  to  their  share,  or  to  either 
of  them,  and  so  on  through  ascending  an- 
cestors and  tlieir  Issue."  At  the  time  the 
statute  was  enacted,  and  for  many  years 
thereafter,  the  Constitution  of  Kansas  pro- 
vided that  no  distinction  should  ever  be  made 
between  citizens  and  aliens  in  reference  to  the 
descent  of  property.  By  permitting  aliens 
to  Inherit  tlie  same  as  citizens,  this  constitu- 
tional provision  abrogated  the  common-law 
rule  so  far.  Then,  since  alien  and  citizen 
stood  upon  equal  footing  as  to  tbe  right  of 
Inheritance  in  this  state,  Is  It  to  be  supposed 
that.  In  the  enactment  of  the  statute  above 
cited,  it  was  the  purpose  of  the  law-makers  to 
abrogate  tbe  common-law  rule  as  to  inherit- 
ance from  brother  to  brother?  If  not  abro- 
gated by  tbe  statute.  It  will  be  conceded  that 
this  common-law  rule  is  a  part  of  the  law  of 
this  state.  If  the  language  of  the  statute 
unequivocally  prescribes  another  and  Incon- 
sistent rule,  we  must  apply  the  statutory 
rule,  regardless  of  consequences,  and  leave  it 
to  the  Legislature,  In  Its  discretion,  to  make 
good  any  injustice  that  may  result.  JiL  this 
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country  there  Is  no  attainder  of  blood  for 
crime.  Alienage  Is  nowhere  a  crime,  and  it 
cannot  even  be  a  fault  in  a  state  in  which  no 
citizen  can  go  far  bacli  in  bis  lineage  till  he 
traces  to  alien  ancestry — a  state  whose  Con- 
stitution from  its  organization  till  a  few 
months  before  the  death  of  the  intestate  pro- 
vided there  should  never  be  any  discrimina- 
tion between  citizens  and  aliens  as  to'  the 
right  to  inherit  property. 

It  Is  urged  that  this  case  is  of  great  Im- 
I)ortance,  in  that  much  land  within  our  com- 
monwealth is  in  similar  situation  to  the  laud 
in  question;  and  if  the  view  held  by  plaintiff 
is  declared  to  be  the  law  of  the  state,  the 
school  fund,  which  should  at  all  times  be 
guarded  and  viewed  with  favor,  will  receive 
great  accretions.  It  is  sufficient  answer  to 
say  that  the  state  exists  for  the  common 
benefit  of  all  residents,  citizen  and  alien, 
within  its  borders,  and  should  not  prey  upon 
any  Individual  or  class  for  the  benefit  of  the 
whole.  If  these  premises  are  true,  and  they 
cannot  be  questioned,  we  are  more  than  justi- 
fied in  going  all  reasonable  lengths  to  adopt 
a  construction  of  our  statute  that  la  in  ac- 
cord with  the  beneficent  spirit  of  the  ju- 
risprudence of  the  state  from  its  very  origin. 
In  1888  section  17  of  our  Bill  of  Rights  was 
amended  so  as  to  read:  "No  distinction  shall 
be  made  between  citizens  of  the  state  of 
Kansas  and  citizens  of  other  states  and  ter- 
ritories of  the  United  States  in  reference  to 
the  purchase,  enjoyment  or  descent  of  prop- 
erty. The  rights  of  aliens  in  reference  to  the 
purchase,  enjoyment  or  descent  of  property 
may  be  regulated  by  law."  Not  till  1891, 
and  after  the  death  of  Gainer,  was  any  legis- 
lation had  looking  to  the  regulation  of  the 
rights  of  aliens  in  reference  to  the  descent 
of  property,  when  the  act  known  as  the 
"Allen  Land  Law"  was  supposed  to  have 
been  enacted.  That  this  act  was  lawfully 
passed  by  one  branch  of  the  Legislature  is 
questioned.  As,  however,  the  rights  of  the 
defendants,  if  any  they  have,  became  fixed 
immediately  upon  the  death  of  Gainer,  after 
the  amendment  to  the  Bill  of  Rights,  and  be- 
fore the  attempted  enactment  of  the  alien 
land  law,  It  Is  immaterial  to  this  case  wheth- 
er that  law  was  legally  enacted  or  not. 

What,  then.  Is  the  meaning  of  the  portion, 
above  quoted,  of  the  statute  of  descents? 
Does  it  simply  furnish  a  guide  to  determine 
who  are  the  heirs  of  a  deceased  who  dies  in- 
testate, leaving  no  widow  or  children;  or 
does  his  estate  become  immediately  a  part  of 
the  estate  of  his  last  surviving  parent,  or 
one-half  to  the  estate  of  each,  regardless  of 
which  was  the  last  survivor?  Upon  his 
death  is  his  estate  liable  for  the  debts  of 
either  or  both  of  his  deceased  parents,  or 
may  It  pass  to  strangers  under  the  will  of 
one  or  both?  If  his  father  bad  children  by  a 
former  wife  and  died  before  his  mother,  who 
had  no  other  child,  but  who  was  again  mar- 
ried and  died  before  him,   leaving  only  a 


widower,  does  his  estate  go  to  this  widower 
In  exclusion  of  his  half  brothers  and  sisters 
by  his  father's  first  marriage?  These  and 
many  other  questions  arise  under  the  con- 
struction we  are  asked  by  the  state  to  adopt. 
We  only  mention  these  to  show  how  indefi- 
nite Is  the  suggested  meaning  In  comparison 
with  the  remainder  of  the  statute  of  descents, 
which  is  quite  plain  and  siieclfic.  The  sen- 
tence next  preceding  the  portion  of  the  sec- 
tion under  consideration  is:  "If  one  of  bis 
parents  be  dead  his  entire  estate  shall  go 
to  the  other."  Then  follows:  "If  both  par- 
ents be  dead  the  estate  shall  be  disposed  of 
as  if  one  or  both  were  living  and  had  died 
in  the  possession  thereof."  Since,  "the  dead 
can  neither  inherit  nor  transmit  anything," 
this  seems  to  have  been  adopted  as  the  short- 
est and  most  definite  manner  of  designating 
who,  under  the  circumstances,  would  be  the 
heirs  of  the  deceased  intestate.  If  the  par- 
ents of  the  Intestate  had  been  living,  and  bad 
died  in  the  irassession  of  his  estate  under  the 
Constitution  as  it  was  when  the  statute  of 
descents  was  enacted,  tlie  land  would  have 
gone  to  their  surviving  children  and  to  the 
children  of  their  deceased  children;  that  is, 
to  his  brothers  and  sisters  sur\'iving  and  to 
the  children  of  those  brothers  and  sisters 
who  may  have  died  before  him,  and  If  there 
were  none  of  these  then  to  his  grandparents, 
if  any  were  surviving,  and  if  not  to  his  aunts 
and  uncles,  if  any  were  surviving.  In  short, 
almost  the  entire  chapter  of  the  statute  would 
have  had  to  be  repeated  to  direct  specifically 
what  should  be  done  with  this  estate,  and 
the  result  would  have  been  the  same  as  would 
follow  from  the  few  words  which  were  used, 
and  Identically  the  same  as  would  have  re- 
sulted from  the  application  of  the  rule  pro- 
mulgated In  Colllngwood  v.  Pace,  supra. 

"Things  which  are  equal  to  the  same  thing 
are  equal  to  each  other."  For  20  years  or 
more  the  common-law  rule  and  the  provision 
of  our  statute  were  In  effect  the  sama  How, 
then,  shall  it  be  said  that  the  amended  sec- 
tion IT  of  the  Bill  of  Rights  has  changed  the 
meaning  of  this  statute  and  disinherited  these 
defendants?  There  is  no  possible  conflict 
between  the  amended  section  and  the  statute. 
The  new  section  of  the  Constitution  author- 
izes the  Legislature  to  regulate,  not  to  pro- 
hibit, the  right  of  aliens  to  inherit  lands. 
The  language  of  itself  seems  to  recognize  a 
right  in  aliens  to  inherit  lands.  Shall  this 
mild  grant  of  power  be  construed  to  be  self- 
executing,  and  ipso  facto  to  abolish  the  right 
of  a  certain  class  of  citizens  to  Inherit  lands? 
We  cannot  so  construe  it.  It  is  believed  that 
this  is  the  first  time  this  court  has  been  called 
upon  to  decide  whether  the  rule  In  Colllng- 
wood V.  Pace  obtains  in  this  state.  Inheri- 
tances have  been  affirmed  where  the  rule 
would  apply,  but  the  question  has  not  been 
specifically  raised  or  discussed.  The  follow- 
ing are  some  of  the  cases:  Smith  v.  Lynch. 
61  Kan.  609,  60  Pac.  329;  Sarver  r.  Beal,  36 
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Kan.  555,  13  Pac.  743.  In  the  latter  case  It 
Is  said:  "It  [the  property]  could  not  pass  to 
any  deceased  person  or  through  any  deceased 
person.  It  could  not  pass  through  the  moth- 
er,  for  she  was  dead.  •  *  *  She  Is  men- 
tioned only  for  the  purpose  of  Indicating,  or 
of  fixing  a  rule  for  determining,  to  whom  the 
property  of  the  son  directly  went  when  he 
died."  On  the  other  hand,  this  court  has 
said  that  brothers  do  not  Inherit  from  broth- 
ers because  they  are  brothers,  but  because  the 
one  who  inherits  Is  the  heir  of  the  father. 
McKinney  v.  Stewart,  S  Kan.  384;  Couch 
T.  Wright,  20  Kan.  103;  Head  v.  Spier,  66 
Kan.  386,  71  Pac  833.  Other  expressions 
repugnant  to  the  adoption  of  the  rale  have 
been  used  in  cases  where  the  question  was 
not  raised  an6  was  not  iuToIred.  In  Iowa, 
under  a  statute  substantially  like  ours,  the 
immediate  descent  of  property  from  brother 
Is  held  to  obtain.  Wilcke  t.  Wilcke,  102 
Iowa,  173,  71  N.  W.  201;  Meier  v.  Lee,  106 
Iowa,  303,  76  N.  W.  712. 

In  the  very  able  and  interesting  brief  of 
Mr.  Eugene  Hagan,  appearing  as  amicus 
curiae,  It  Is  contended  that  if  the  Intestate 
died  without  belrs  the  probate  court  had 
jurisdiction  of  the  estate,  as  provided,  in 
sections  6382-6384,  Gen.  St  1901;  that  the 
state  in  no  event  could  acquire  title  to  the 
land  in  question,  and  could  only  acquire  title 
to  the  proceeds  thereof  after  holding  the  same 
for  21  years,  subject  to  the  right  of  any  per- 
son to  appear  and  prove  heirship;  that  the 


right  of  aliens  to  Inherit  lands  Is  recognized 
by  the  amended  section  17  of  the  BUI  of 
Rights,  and  that  the  defendants  at  least,  up- 
on the  death  of  Gainer,  took  a  defeasible  es- 
tate in  his  lands;  that  their  rights  could  only 
be  forfeited  by  the  decree  of  a  court  of  com- 
petent jurhidlction,  and  no  such  decree  had 
been  made  after  Intestate's  death  and  prior 
to  August  6, 1900,  when  a  treaty  between  the 
United  States  and  Great  Britain  was  pro- 
claimed, and  became  a  part  of  the  law  of  the 
land,  which  gave  the  defendants  three  years, 
and  under  some  circumstances  longer,  to  dis- 
pose of  these  lands.  These  defendants,  bow- 
ever,  are  not  subjects  of  Great  Britain,  but 
are  citizens  of  the  United  States.  This 
treaty,  therefore,  does  not  apply. 

It  might  be  Interesting  to  discuss  other 
questions  raised  in  this  and  other  briefs,  but 
it  is  regarded  as  unnecessary.  With  every 
section  of  the  constitutional  and  statutory 
law  of  Kansas,  enacted  since  the  birth  of  the 
state,  granting  to  aliens  rights  and  privileges 
in  the  most  generous  spirit  possible,  we  can- 
not separate  a  portion  of  one  section  of  the 
statute  from  the  mass  of  these  beneficent 
provisions  and  so  construe  It  as  to  disinherit 
citizens  of  the  United  States  and  of  Kansas 
on  the  sole  ground  that  their  parents  were 
aliens,  especially  when  a  construction  which 
preserves  their  rights  Is  equally  open  to  us. 

The  order  and  judgment  of  the  district 
court  Is  affirmed.  All  the  Justices  concur- 
ring. 
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NOBLE  et  al.  t.  DOUGHTEN. 
(Supreme  Court  of  Kansas.    Dec.  9,  1905.) 

1.  Banks  'and  Banking — Deposit  oe  Chbck — 
Ownership. 

If  the  payee  of  a  check  drawn  on  a  bank 

in  the  city  other  than  that  of  his  residence  In- 
dorse it  and  deposit  it  in  his  home  bank  in  the 
usual  and  ordinary  manner,  and  without  any 
agreement  or  understanding  in  reference  to  the 
transaction  other  than  such  as  the  law  im- 
plies, the  check  becomes  the  property  of  the 
indorsee. 

[Ed.   Note. — For  cases  in  point,  see  toI.  6, 
Cent.  Dig.  Banks  and  Banking,  H  303-309.] 

2.  Same. 

The  fact  that  the  indorsee  may  have  the 
right  to  charge  the  check  to  the  depositor's  ac- 
count, if  it  should  be  dishonored  after  due  dili- 
gence has  been  exercised  to  collect  :t,  does  not 
affect  the  character  of  the  transfer  or  render 
the  bank  any  the  less  the  owner  of  the  check. 
[E!d.  Note.— 'For  cases  in  point,  see  vol.  6, 
Cent.  Dig.  Banks  and  Banking,  H  303-309.] 

3.  Same — Reindobsement  fob  Collection. 

If  a  bank,  holding  title  to  a  check  under 
the  circumstances  stated,  indorse  it  to  the  order 
of  its  correspondent  in  the  city  where  the 
drawee  bank  is  located,  with  a  gTiaranty  of  the 
previous  indorsement,  and  forward  it  with  a 
deposit  slip  attached  for  credit  as  a  deposit  to 
such  correspondent,  who  accepts  it  on  the  terms 
proposed  by  the  indorsement  and  the  deposit  slip, 
and  undertakes  to  collect  it,  the  title  to  the 
check,  no  further  facts  appearing,  vests  in  the 
second   indorsee. 

4.  Same — Acceptance   of   Other   Check  in 
Payment — Diucence, 

If  a  bank,  holding  title  to  'a  check  tinder 
the  circumstances  stateid  in  the  last  paragraph, 
presents  it  for  payment  on  the  day  of  its  re- 
ceipt to  the  drawee,  who  then  has  funds  of  the 
drawer  on  deposit  to  meet  it,  and  who  is  ready 
to  pay  it  in  money,  but,  instead  of  taking  cash, 
surrenders  the  check  for  the  drawee's  own 
check  on  another  bank,  it  must  use  the  utmost 
diligence  to  collect  the  second  check,  or  bear 
any  loss  which  may  be  occasioned  by  the  de- 
lay in  case  the  drawer  should  become  insolvent. 

5.  Same — Re-Presentment  after  Dishonor. 

Under  circumstances  of  the  character  in- 
dicated in  the  last  paragraph  the  presentment 
for  payment  of  the  first  check,  and  the  sub- 
stitution of  the  second  check  in  lieu  of  payment 
in  money,  fixes  the  rights  of  the  parties ;  and 
after  the  insolvency  of  the  drawee  of  the  first 
check  has  occurred  the  negligent  holder  cannot 
charge  the  drawer  and  indorsera  with  liability 
by  repossessing  itself  of  the  instrument,  present- 
ing it  for  payment  a  second  time,  and  protest- 
ing it  for  nonpayment;  and  this  is  true,  even 
although  the  first  presentment  might  have  been 
rightfully  delayed  for  a  longer  period  of  time 
than  that  during  which  the  drawee  remained 
solvent. 

6.  Same — Diligence. 

In  this  case  presentment  was  made  and  a 
substituted  check  taken  before  noon  of  a  busi- 
ness day  closing  at  3  p.  m.  The  substituted 
check  could  have  been  collected  within  20 
minutes.  It  was  not  i)respnted  for  payment  at 
all,  but  on  the  following  day  an  attempt  was 
made  to  collect  it  through  the  clearing  bouse. 
The  drawer  failed  at  2 :45  p.  m.  of  that  day,  and 
the  check  was  then  thrown  out.  Held,  no  dili- 
gence in  collecting  it  appears. 

7.  Same — Custom. 

A  local  custom  of  banks  to  take  up  checks 
drawn  upon  them  by  their  depositors  with  their 
own  checks  on  other  b.inks  will  not  excuse 
holders  from  exercising  the  utmost  diligence  in 
collecting  the  substituted  checks. 


8.  Bills  and  Notes — Sufficienct  of  Demahd 
— Discharge  of  Drawer— -Givino  of  Sec- 
ond Check — Rboovebt  of  Amount. 

Under  the  facts  of  this  case  a  drawer 
whose  check  was  not  collected  because  of  the 
negligence  of  an  indorsee  is  equitably  entitled 
to  recover  from  the  payee,  on  the  ground  of 
mistake,  the  amount  of  a  second  check,  issued 
on  account  of  the  supposed  dishonor  of  the  first 
one,  and  duly  paid. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Shawnee  Coon- 
ty;  Z.  T.  Hazen,  Judge. 

Action  by  George  M.  Noble  aud  otbers 
against  William  Dougbten.  There  was  Judg- 
ment for  defendant,  and  plaintiffs  bring  error. 
Reversed. 

Noble  &  Co.,  of  Topeka,  Kan.,  being  In- 
debted to  William  Dougbten,  of  Philadelphia, 
made  remittance  by  means  of  their  check  on 
Gllman,  Son  &  Co.,  bankers,  of  New  York. 
The  check  was  forwarded  from  Philadel- 
phia to  New  Tork,  and,  when  pressited,  was 
taken  up  by  Gllman,  Son  &  O).  with  their  own 
check  on  the  Western  National  Bank  of  New 
York.  Before  the  Western  National  cbedc 
was  presented  Oilman,  Son  &  Co.  failed. 
The  payee  of  the  Western  National  che<* 
then  repossessed  Itself  of  the  Noble  &  Co. 
check  and  caused  It  to  be  presented  and  pro- 
tested. Without  knowledge  of  the  facts 
Noble  &  Co.  isued  a  second  check  for  tbeir 
original  Indebtedpess,  which  check  was  duly 
collected.  Upon  obtaining  full  information 
concerning  the  manner  In  which  their  first 
check  bad  been  handled.  Noble  &  Co.  sued 
Dougbten  for  the  amount  of  the  second  re- 
mittance. Judgment  was  rendered  against 
them  on  the  following  findings  of  fact  and 
conclusion  of  law: 

Findings  of  Fact 

"(1)  At  and  for  some  time  prior  to  the 
times  mentioned  In  these  findings  of  fact 
the  plaintiffs  George  M.  Noble,  A.  D.  Wash- 
burn, and  J.  H.  Noble,  constituted  a  partner- 
ship, were  doing  business  under  the  firm 
name  of  George  M.  Noble  &  Co.,  and  were 
engaged  in  business  in  the  city  of  Topeka, 
and  among  other  things  said  partnership 
made  •  collections  for  nonresidents. 

"(2)  Prior  to  the  11th  day  of  October,  1902, 
the  plaintiffs  made  a  collection  for  the  de- 
fendant, William  Dougbten,  amounting  to 
$1,54&.75,  and  on  said  October  11,  1902,  the 
plaintiffs  drew  their  check  upon  Gllman, 
Son  &  Co.,  of  New  York  City,  for  fl,543.75, 
payable  to  William  Dougbten,  who  then  and 
for  a  long  time  prior  thereto  had  resided 
in  the  city  of  Philadelphia,  Pa.;  this  being 
the  amoimt  due  on  said  collection  after  plain- 
tiffs had  deducted  their  commission  for  mak- 
ing the  same.  Said  check  was  In  due  course 
of  mail  forwarded  to  the  defendant  A 
copy  of  said  check  Is  in  words  and  figures  as 
follows,  to  wit:  'Geo.  M.  Noble  &  Co.,  Fi- 
nancial Agents.  No.  5,022.  Top^a,  Kan8.» 
Oct.  11,  1902.  Pay  to  the  order  of  Wm. 
Doughten  $1,543.75  Fifteen  Hundred  Forty 
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three  and  75/100  Dollars.  Geo.  M.  Noble  ft 
Co.,  by  A.  D.  WaBbbtUTL  To  Oilman,  Son 
ft  Co.,  New  York.' 

"(3)  Tbe  chedc  demrlbed  In  flndlng  No.  2 
was  received  by  tbe  defendant,  Doughten,  on 
October  14,  1002,  and  on  the  same  day  was 
duly  Indorsed  by  bim  and  deposited  In  tbe 
City  Trust  Safe  Deposit  ft  Surety  Company 
of  Philadelphia;  that  being  tbe  banking  house 
In  which  the  defendant  transacted  bis  busi- 
ness, and  said  cbedc  being  deposited  In  th6 
usual  and  ordinary  course  of  business  pur- 
sued In  transactions  of  that  kind. 

"(4)  At  the  time  the  defendant  received  said 
check  from  the  plaintifFs  there  was  no  agree- 
ment or  understanding  between  him  and  plain- 
tiffs that  said  check  should  be  received  In 
payment  of  tbe  amount  due  from  plaintiffs 
to  defendant. 

"(5)  The  City  Trust  Safe  Deposit  &  Surety 
Company  of  Philadelphia  referred  to  in  find- 
ing No.  3,  on  tbe  same  day  said  check  was 
received  by  it  for  deposit,  forwarded  the 
same  to  its  New  York  correspondent,  the 
Produce  Exchange  Bank  of  New  York,  and 
the  same  was  received  by  said  Produce  Ex- 
change Bank  on  tbe  morning  of  October  15, 
IWi,  at  about  8:30  o'clock  a.  m.  No  lettw 
of  instruction  accompanied  said  check,  but 
a  deposit  slip  was  inclosed  in  the  envelope 
therewith.  Before  forwarding  said  check, 
as  above  recited,  the  City  Trust  Safe  Deposit 
&  Surety  Company  placed  thereon  tbe  follow- 
ing indorsement:  'Pay  New  York  Produce 
Exchange  Bank,  or  order.  Indorsements 
guarantied.  The  City  Trust  Safe  Deposit  & 
Surety  Company  of  Philadelphia.  Jas.  F. 
Lynde,  Secretary  &  Treasurer.' 

"(6^  The  Produce  Exchange  Bank  referred 
to  In  finding  No.  5  presented  said  check  to 
Oilman,  Son  &  Co.,  of  New  York,  on  October 
15,  10C2,  some  time  before  noon,  and  Oilman, 
Son  &  Co.  drew  their  check  in  favor  of  said 
Produce  Exchange  Bank  for  an  equal  amount, 
upon  tbe  Western  National  Bank,  and  took 
up  the  check  drawn  by  plaintiffs.  At  that 
time  there  was  no  agreement  or  understand- 
ing between  Oilman,  Son  &  Oo.  and  said  Pro- 
duce Exchange  Bank  that  this  transaction 
should  constitute  a  payment  of  tbe  check 
drawn  by  plaintiffs  as  described  In  finding 
No.  2,  but  was  the  usual  and  ordinary  method 
of  transacting  business  of  that  character  in 
tbe  city  of  New  York. 

"(7)  At  tbe  time  tbe  check  described  In 
finding  No.  2  was  presented  to  Oilman,  Son 
&  Co.  said  last-named  company  had  on  hand 
more  than  sufficient  funds  belonging  to  the 
plaintiffs  to  pay  said  check,  and  doubtless 
would  bare  paid  tbe  same  if  the*  cash  had 
been  demanded  by  the  party  presenting  the 
check.  At  the  time,  and  for  a  long  time 
prior  thereto.  Oilman,  Son  &  Co.  had  been 
engaged  in  the  banking  business  In  New  York 
City,  and  was  a  reputable  banking  house  in 
good  standing. 

"(8)  Said  banking  house  of  Oilman,  Son  ft 
Co.  closed  Its  doors  and  ceased  to  do  busi- 


ness at  about  2:45  o'clock  p.  m.  on  October 
16,  1902,  suspended  payment  of  all  checks, 
and  executed  a  deed  of  assignment  on  the 
evening  of  that  day.  Tbe  preparation  of 
said  deed  of  assignment  was  commenced  im- 
mediately after  said  banking  bouse  bad  clos- 
ed its  doors. 

"(9)  The  check  drawn  by  Oilman,  Son  & 
Co,  upon  tbe  Western  National  Bank  in  favor 
of  said  Produce  Exchange  Bank,  as  recited  in 
finding  No.  0,  was  presented  in  due  course 
of  business,  passing  through  the  clearing 
house,  and  payment  thereof  was  refused  for 
tbe  reason  that  Oilman,  Son  ft  Co.  had  clos^ 
ed  their  doors,  end  bad  no  deposit  In  said 
Western  National  Bank  out  of  which  said 
check  could  be  paid. 

"(10)  All  of  tbe  New  York  banks  referred 
to  in  these  findings  of  fact  were  members 
of  the  Clearing  House  Association  of  the 
city  of  New  York,  except  the  banking  house 
of  Oilman,  Son  &  Co.  .  There  are  about  sixty 
banks  in  New  York  City  which  belong  to  said 
association,  and  aix>ut  2S  or  30  private  banks 
and  banking  institutions  In  said  city  which 
do  not  belong  to  said  Clearing  House  Asso- 
ciation. 

"(11)  Tbe  metbod  In  which  the  business  of 
said  Clearing  Honse  Association  of  New  York 
City  Is  done,  as  between  tbe  banks  belonging 
to  said  association,  is  substantially  as  fol> 
lows:  Tbe  checks  deposited  in  a  bank  on 
any  particular  day  are  assorted  and  distribo- 
ted  into  a  rack  in  which  each  bank  belonging 
to  the  Clearing  House  AssoGlatlon  has  a 
pigeonhole,  so  that  the  checks  upon  different 
banks  are  collected  together  and  made  Into 
packages.  The  next  morning  thereafter  tiie 
packages  so  made  up  are  sent  to  the  clear- 
ing house  and  delivered  to  the  representatives 
of  the  several  banks.  There  Is  a  regular 
system  or  practice  of  delivering  the  checks 
at  the  various  desks,  so  that,  when  the 
checks  are  all  delivered  or  exchanged,  clear- 
ance is  made,  and  each  bank  receives  all 
checks  drawn  upon  it,  and  each  bank  delivers 
to  the  representatives  of  all  other  banks 
Cheches  drawn  upon  such  other  banks  and  paid 
through  it  Each  bank  then  foots  up  Its  debit 
and  credit  amounts,  and,  if  the  result  is  a 
debit  balance,  it  is  required  to  send  to  tbe 
clearing  bouse  by  half  past  12  o'clock  that 
day  tbe  cash  necessary  to  provide  for  said 
debit  balance;  but,  if  sucb  bank  baa  a  credit 
balance,  it  receives  its  cash  credit  about  half 
past  1  o'clock  that  day. 

"(12)  Where  a  cbedc  is  drawn  by  one  bank 
upon  another  bank,  either  being  a  member 
of  the  clearing  house  association,  the  custom 
Is  for  said  check  to  go  through  tbe  clearing 
bouse  for  collection.  Tbe  aggregate  amount 
of  checks  passing  through  said  Clearing 
House  Association  of  New  York  City  each 
day  would  amount  approximately  to  |2S0^- 
000,000.  The  number  of  checks  so  handled 
through  the  clearing  house  per  day  is  or- 
.dinarily  numbered  in  tbe  millions.    There  is 

no  charge  made  by  New  York  ba^ik^iiiPRrtbe 
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collection  o£  checks  in  the  city  of  New  Yoric. 

"(13)  When  the  check  of  plaintltfa  was  pre- 
sented to  Oilman,  Son  &  Co.,  and  that  bank 
issued  its  check  therefor,  the  plaintiffs'  check 
was  stamped  'Paid,'  and  after  the  check  of 
said  Gilman,  Son  &  Co.  had  been  dishonored 
by  the  Western  National  Bank,  and  after 
Gilman,  Son  &  Co.  had  closed  their  doors 
and  made  assignment  for  the  benefit  of  their 
creditors,  the  Produce  Exchange  Bank  sent 
Its  representative  to  Gilman,  Son  &  Co.,  and 
procured  the  check  which  had  been  drawn 
by  the  plaintiffs,  described  in  finding  No.  2,  to 
be  protested  for  nonpayment. 

"(14)  The  che<i  drawn  by  Gilman,  Son  & 
Co.  upon  the  Western  National  Bank  In  fa- 
vor of  the  Produce  Exchange  Bank,  as  recit- 
ed in  finding  No.  6,  was  received  at  the  Pro- 
duce Exchange  Bank  about  2:30  o'clock  p.  m. 
on  October  15, 1902,  was  charged  to  the  West- 
ern National  Bank,  the  stamp  of  said  Produce 
Exchange  Bank  was  placed  upon  the  check, 
and  the  same  was  assorted  and  distributed,  as 
any  other  check  that  came  in,  after  being 
stamped  'Paid.'  Said  check  remained  in  said 
Produce  Eb:change  Bank  assorted  and  distrib- 
uted as  above  recited,  until  5  o'clock  on  October 
15tb,  when  it  was  placed  In  the  safe  over- 
night, and  on  the  morning  of  the  16th  of 
October  the  same  was  taken  from  the  safe 
and  placed  In  the  pigeonhole  where  it  had 
been  after  assorting  and  distribution  on  the 
day  before.  Said  check  went  through  the 
usual  course  of  the  clearing  house,  and  went 
into  the  hands  of  the  Western  National  Bank. 
The  representative  of  said  Produce  ISxctkange 
Bank  left  said  bank  with  said  check  and  oth- 
ers about  20  minutes  before  10  o'clock  a.  m., 
and  reached  the  clearing  house  at  about  15 
minutes  before  10  o'clock  on  October  16th, 
and  said  check  then  passed  to  the  hands  of 
the  Western  National  Bank  at  about  8  min- 
utes after  10  o'clock.  It  takes  about  10  min- 
utes to  walk  from  the  banking  house  of  Gil- 
man, Son  &  Co.  to  the  Produce  Exchange 
Bank  at  the  ordinary  rate  of  speed,  and  would 
take  about  10  minutes  to  walk  from  the 
Western  National  Bank  to  the  Produce  Ex- 
change Bank. 

"(15)  The  usual  closing  hour  for  all  bank- 
ing houses  in  the  city  of  New  York  at  the 
time  of  the  transaction  referred  to  in  these 
findings  of  fact  was  3  o'clock  p.  m. 

"(16)  When  the  defendant,  Wm.  Doughten, 
was  notified  that  the  plaintiffs'  check  had 
been  dishonored,  he  Issued  his  personal 
check  for  the  amount  of  said  dishonored 
check,  and  the  same  was  presented  and  paid. 
Thereafter,  and  on  October  17,  1902,  the 
defendant,  Doughten,  notified  the  plaintiffs 
by  telegram  of  the  dishonor  of  their  check, 
and  the  plaintiffs  Immediately  issued  their 
cliecks  to  the  defendant  for  the  same  amount, 
which  check  was  promptly  paid.  At  tlie 
time  that  plaintiffs  Issued  their  second  check, 
above  referred  to,  to  the  defendant  Doughten, 
the  individual  members  of  plaintiffs'  firm  bad 


no  notice  or  knowledge  of  the  various  trans- 
actions which  bad  taken  place  after  the  plain- 
tiffs' original  check  had  been  received  by  the 
defendant;  and  said  second  check  was  is- 
sued by  plaintiffs  to  the  defendant,  Doughten, 
while  plaintiffs  still  believed  that  their  check 
on  the  banking  house  of  Gilman,  Son  &  Co. 
In  favor  of  the  defendant  had  been  dishonor- 
ed in  the  regular  course  of  business.  The 
check  drawn  by  the  defendant,  Doughten,  to 
take  up  the  dishonored  check  referred  to 
above  was  dated  October  17,  1002,  and  after 
taking  the  usual  course  of  business  it  was 
paid  on  the  24th  day  of  October.  Under  the 
statutory  law  of  New  York  a  check  must  be 
presented  for  payment  within  a  reasonable 
time  after  its  issuance,  or  the  drawer  there- 
of will  be  discliarged  from  liability  thereon 
to  the  extent  of  the  loss  caused  by  the  delay." 

Conclusion  of  Law. 

"Upon  the  foregoing  facts  the  plaintiffs 
are  not  entitled  to  recover,  and  Judgment 
should  be  rendered  in  favor  of  the  defend- 
ant." 

Rossington  &  Smith,  for  plaintiffs  In  error. 
J.  W.  Gleed  and  J.  h.  Hunt  (Gleed,  Ware 
&  Oleed,  of  counsel),  for  defendant  in  error. 

BURCH,  J.  (after  stating  the  facts).  This 
controversy  arises  over  a  bank  check.  The 
instrument  was  an  order  uiK>n  a  banking 
house  for  the  unconditional  payment  in- 
stantly upon  demand  of  a  specified  sum  of 
money  to  the  order  of  a  person  named,  and 
purported  to  be  drawn  upon  a  deposit  of 
funds.  State  v.  Warner,  60  Kan.  94,  96,  55 
Pac.  342;  7  Cyc.  629.  The  check  was  sent 
to  the  payee  for  the  purpose  of  satisfying  an 
obligation  due  him  from  the  drawer.  The 
delivery  of  the  check  did  not  pay  the  debt  and 
its  acceptance  did  not  constitute  even  prima 
facie  evidence  of  payment  Kermeyerv.New- 
by,  14  Kan.  164;  Mulllns  v.  Brown,  82  Kan. 
312,4 Pac.805.  Buttheacceptanceof thecheck 
imposed  upon  the  payee  the  necessity  of  us- 
ing due  diligence  to  realize  upon  It  in  order 
to  escape  responsibility  for  loss.  If,  In  the 
meantime  the  drawee  should  become  insol- 
vent. Anderson  v.  Rodgers,  53  Kan.  542,  30 
Pac.  1067,  27  L.  R.  A.  248;  Kilpatrlck  v.  B.  & 
L.  Association,  119  Pa.  30,  12  Atl.  764;  Free- 
holders of  Middlesex  v.  Thomas  &  Martin, 
20  N.  J.  Eq.  39.  And  If  he  should  be  guilty 
of  laches  In  this  respect,  resulting  in  loss 
or  damage  to  the  drawer,  satisfaction  of  the 
original  debt,  to  the  extent  of  the  injury, 
would  follow.  22  A.  &  E.  Encyol.  of  L. 
(2d  Bid.)  572.  The  payee  indorsed  the  check, 
and  depdbited  It  In  the  Philadelphia  bank, 
with  which  he  was  in  the  habit  of  dealing, 
according  to  the  business  forms  under  which 
transactions  of  that  character  are  usually 
conducted.  The  legal  effect  of  such  conduct, 
where  no  reservations  are  made  or  limita- 
tions are  imposed  by  either  party,  and  uo 
agreement  or  understanding  appears  other 
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than  that  which  the  law  Implies,  Is  well  set-' 
tied  by  the  best-considered  cases.  When  the 
payee  of  the  check  received  credit  for  It, 
the  bank  became  indebted  to  him  In  a  som 
equal  to  the  amount  of  the  credit,  his  funds 
in  the  banlt  subject  to  immediate  withdrawal 
upon  his  check  were  augmented  to  the  same 
extent,  the  check  itself  became  the  property 
of  the  indorsee,  and  the  payee's  relation  to 
It  became  that  of  one  who  had  transferred 
title  to  it  by  Indorsement.  If  the  depositor 
had  desired  to  establish  the  relation  of  princi- 
pal and  agent  between  himself  and  the  deposi- 
tary, he  should  have  Indorsed  the  paper  for 
collection  merely,  or  otherwise  should  have 
indicated  his  purpose;  and,  If  the  bank  did 
not  intend  to  accept  the  check  as  money.  It 
should  have  entered  it  as  paper,  and  not  as 
cash,  or  otherwise  should  have  made  mani- 
fest Its  Intention  to  collect  merely.  2  Morse 
on  Banks  &  Banking,  J  583.  The  law  upon 
this  subject  is  quite  fully  considered  in  the 
recent  case  of  Burton  v.  United  States,  25 
Sup.  Ct  243.  49  L.  Ed.  482,  In  which  Mr. 
.Tustlce  Peckham  says:  "There  was  no 
oral  or  special  agreement  made  between 
the  defendant  and  the  bank  at  the  time 
when  any  one  of  the  checks  was  deiiosited 
iind  cretlit  given  for  the  amount  thereof. 
The  defendant  had  an  account  with  the  bank, 
took  each  check  wlien  it  arrived,  went  to  the 
l)ank,  indorsed  the  check,  which  was  payable 
to  his  order,  and  the  bank  took  the  check, 
jilaced  the  amount  thereof  to  the  credit  of 
the  defendant's  account,  and  nothing  fur- 
ther was  said  In  regard  to  the  matter.  In 
other  words,  it  was  the  ordinary  case  of  the 
transfer  or  sale  of  the  check  by  the  defend- 
ant, and  the  i>urchase  of  it  by  the  bank,  and 
upon  its  delivery  to  the  bank,  under  the 
circunistanfes  stated,  the  title  to  the  check 
liasscd  to  the  bank,  and  it  became  the  owner 
thereof.  It  was  in  no  sense  the  agent  of 
the  defendant  for  the  purpose  of  collecting 
the  amount  of  the  check  from  the  trust  com- 
I)any  upon  which  It  was  drawn.  From  the 
time  of  tlie  delivery  of  the  check  by  the 
defendant  to  the  bank,  It  became  the  owner 
of  the  chc<-k.  It  could  have  torn  It  up  or 
thrown  It  In  the  fire,  or  made  any  other  use 
or  disposition  of  it  which  It  chose,  and  no 
riglit  of  defendant  would  have  been  in- 
fringed." 

It  may  be  conceded  that  if,  after  due 
and  legal  effort  to  collect  the  check,  it  should 
he  dishonored,  the  bank  would  have  the  right 
to  charge  tlie  amount  of  It  to  the  depositor's 
account  Whether  this  right  may  be  said 
to  rest  merely  on  the  custom  of  banks,  or 
whether  the  custom  has  been  crystallized  Into 
a  rule  and  the  right  now  may  be  said  to  be 
an  implied  condition  attaching  to  the  trans- 
fer of  the  paper,  makes  no  difference.  It  is, 
nevertheless.  In  strictness  the  right  of  an  In- 
dorsee against  an  Indorser,  and  hence  Is  not 
In  any  sense  inconsistent  with  ownership. 
"The  testimony  of  Mr.  Briee,  the  cashier  of 


the  Riggs  National  Bank,  as  to  the  custom 
of  the  bank,  when  a  cheek  was  not  paid, 
of  charging  it  up  against  the  depositor's  ac- 
count, did  not  in  the  least  vary  the  legal  ef- 
fect of  the  transaction.  It  was  simply  a 
method  pursued  by  tlie  banks  of  exacting 
payment  from  the  indorser  of  the  check,  and 
nothing  more."  Burton  v.  United  States,  25 
Sup.  Ct.  243,  246,  49  L.  Ed.  482.  "If  paper 
be  deposited  in  or  forwarded  to  a  bank  for 
collection,  and,  In  pursuance  of  a  prearranged 
mode  of  dealing,  the  bank  Immediately  places 
the  amount  to  the  credit  of  the  depositor, 
and  the  depositor  thereupon  draws,  or  Is 
entitled  to  draw,  against  the  same  as  cash, 
this  works  a  transfer  of  title,  so  that  the 
depositor  cannot  afterwards  claim  the  paper; 
and  it  Is  immaterial  that.  If  the  paper  is  not 
paid,  the  bank  has  the  right  to  charge  It 
back."  Ayers  v.  Farmers'  &  Merchants' 
Bank,  79  Mo.  421,  49  Am.  Rep.  235.  "The 
agreement  to  charge  back,  If  any  draft  was 
not  paid,  did  not  affect  the  character  of  the 
transaction.  That  was  nothing  more  than 
would  have  resulted  without  any  such  agree- 
ment, unless  the  Indorsements  to  the  Fidel- 
ity were  expressly  without  recourse.  If  the 
drafts  were  purchased  by  the  Fidelity  out 
and  out  with  a  general  indorsement,  the  case 
would  differ  from  the  case  presented  to  the 
court  only  in  the  respect  that,  upon  the  fail- 
ure of  the  drawee  to  meet  the  draft,  protest 
would  have  been  necessary,  whereas  it  may 
be  tliat,  by  virtue  of  the  agreement,  protest 
was  not  necessary."  First  Nat.  Bank  v. 
Armstrong  (C.  C.)  39  Fed.  231,  233.  The 
payee  having  received  the  equivalent  of 
cash  for  the  check,  and  having  parted  with 
title  to  it,  the  indebtedness  of  the  drawer 
to  him  was  satisfied,  subject  only  to  the 
contingency  that  he  should  be  held  liable  as 
an  indorser  of  the  paper  In  the  event  of  Its 
dishonor;  due  diligence  having  been  exer- 
cised to  protect  the  drawer  and  to  charge 
him.  "It  is  true  no  express  agreement  was 
made  transferring  the  check  for  so  mucli 
money,  but  it  was  delivered  to  the  bank  and 
accejited  by  it,  and  the  bank  gave  Mun-ay 
credit  for  the  amount,  and  he  accepted  It. 
That  was  enough.  The  property  in  the  check 
|)assed  from  Murray  and  vested  In  the  bank, 
lie  was  entitled  to  draw  the  money  so  cred- 
ited to  him,  for  as  to  It  the  relation  of  debtor 
was  formed,  and  the  right  of  Murray  to 
command  payment  at  once  was  of  the  very 
nature  and  essence  of  the  transaction.  On 
the  other  hand,  the  bank,  as  owner  of  the 
check,  could  confer  a  perfect  title  upon  Its 
transferee,  and  therefore,  when,  by  Its  direc- 
tions, the  plaintiff  received  and  gave  credit 
for  it  upon  account,  it  became  its  owner 
and  entitled  to  the  money  which  It  represent- 
ed. The  check,  therefore,  for  every  pur- 
pose material  upon  this  inquiry,  as  between 
these  parties,  was  money."  Metropolitan 
Bank  v.  Loyd,  90  N.  Y.  530,  535. 
Under  the  same  rules  the  indorsement  of 
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tbe  check  to  the  order  of  the  transferee's 
New  York  correspondent.  Its  delivery  with  a 
deposit  slip,  attached  for  credit  as  a  cash 
deposit,  and  Its  acceptance  upon  tbe  terms 
proposed  by  the  Indorsement  and  the  deposit 
slip,  without  more  appearing,  doubtless 
operated  to  transfer  title,  and  the  Produce 
Exchange  Banlc  of  New  Yorli:  became  the 
owner  of  the  check.  The  check  was  received 
at  Philadelphia  on  October  14th,  and  on  that 
day  forwarded  to  New  Yorlj,  where  it  was 
received  on  the  morning  of  October  15th.  As 
the  holder  of  the  check  the  Produce  Exchange 
Bank  might  have  delayed  making  demand 
for  payment  until  just  before  3  o'clock  p. 
m.  (the  hour  for  closing  business)  on  Octo- 
ber ICtb,  and  had  it  done  so,  any  loss  oc- 
casioned by  the  drawee's  Insolvency  (which 
occurred  at  2:45  o'clock  p.  m.  of  that  day) 
would  have  fallen  upon  the  drawer.  Ander- 
son V.  Rodgers,  53  Kan.  542,  36  Pac.  1067,  27 
L.  R.  A.  248.  But  it  did  not  exercise  Its 
privilege  and  remain  quiescent.  It  chose 
to  act,  and  before  noon  of  October  15tb  It 
presented  the  check  for  payment.  When  the 
check  was  presented,  the  drawee  might  have 
assumed  an  attitude  which  for  some  purposes 
would  not  have  amounted  to  either  a  com- 
pliance with,  or  a  refusal  of,  the  demand  for 
payment,  but  It  did  not  do  so.  It  under- 
took by  positive  and  affirmative  conduct  to 
meet  the  obligation  which  the  check  Imposed. 
The  situation  then  required  further  action  on 
the  part  of  the  holder,  and  it  responded  In  a 
definite  an  unequivocal  way.  Although  the 
drawee  had  funds  of  the  drawer  on  deposit 
at  the  time  to  meet  tbe  check,  the  bolder 
surrendered  it  to  tbe  drawee,  who  stamped 
It  paid,  and  accepted  tbe  drawee's  own  check 
on  the  Western  National  Bank  of  New 
York  in  place  of  the  cash  to  which  it  was 
entitled,  and  which  it  might  bave  bad  for  the 
mere  taking. 

It  Is  true  that  the  law  is  not  so  rigid  In 
respect  to  the  conduct  necessary  to  preserve 
the  liability  of  the  drawer  of  a  check  as  it 
is  In  the  case  of  draft  Failure  to  make  de- 
mand within  a  reasonable  time,  and  to  give 
notice  of  nonpayment,  does  not  peremptorily 
discharge  the  drawer  of  a  check.  Unless 
he  suffer  some  loss  on  account  of  the  lack  of 
diligence  displayed,  he  is  not  ordinarily  re- 
leased from  liability.  "In  order  to  charge 
the  drawer  of  a  check,  the  same  strict  rule 
of  dlUgence  in  making  demand  and  giving 
notice  of  nonpayment  does  not  obtain  as  in 
cases  of  ordinary  bills  of  exchange.  As  a 
general  rule,  be  is  not  discharged,  unless  be 
suffers  some  loss  in  consequence  of  the  de- 
lay of  the  holder."  Gregg  v.  George,  16  Kan. 
546.  A  failure  to  demand  payment  of  a 
check  from  a  suspended  bank  could  scarcely 
result  in  damage  to  the  drawer,  and  hence 
laches  of  the  bolder  in  this  respect  would  not 
release  him.  "I  think  that  the  plaintiff  was 
not  guilty  of  laches  In  not  presenting  the 
check  of  the  defendant  to  the  bank  before 


It  was  closed  on  the  morning  of  tbe  day  fol- 
lowing  its  delivery.  The  authorities  are 
abundant  that  the  bolder  of  a  check  has  tbe 
day  after  it  Is  delivered  in  which  to  make 
a  presentment  for  payment  •  •  •  Tbe 
rule  is  settled  that  in  case  of  a  check  tbe 
drawer  is  to  be  treated  tbe  same  as  a  princi- 
pal debtor,  and  be  is  not  discharged  by  any 
laches  of  the  holder  in  not  making  due  pre- 
sentment thereof,  or  in  not  giving  him  notice 
of  dishonor,  unless  be  bas  suffered  some  loss 
or  injury  thereby,  and  then  only  pro  tanto. 
*  *  *  As  the  defendant  was  not  discharged 
by  the  failure  to  present  tbe  check  to  the 
bank  before  It  stopped  payment,  it  is  difficult 
to  see  how  a  neglect  afterward  to  make  a 
presentment  to  and  demand  of  a  confessedly 
Insolvent  party  could  occasion  any  loss  or 
injury  to  the  drawer.  It  would  not  prevent 
a  recovery  of  the  bank  by  the  defendants 
of  the  amount  in  their  possession  which  they 
bad  neglected  to  pay,  and  for  which  no  de- 
mand bad  been  made,  and  hence  how 
could  tbe  defendant  be  damnified?"  Syra- 
cuse Railroad  Company  v.  Collins,  3  Lans.  29. 
See,  also,  Caweln  v.  Browinskl,  6  Bush,  457, 
99  Am.  Dec.  084. 

But,  because  the  drawer  of  the  check  in 
controversy  may  not  have  been  discharged  by 
tbe  mere  fact  that  tbe  holder  upon  present- 
ing it  did  not  require  payment  in  money,  it 
does  not  follow  that  tbe  same  time  remained 
to  tbe  holder,  after  the  drawee's  failure  in 
which  to  make  presentment,  as  would  have 
remained  to  bim  if  be  had  chosen  to  remain 
passive  in  the  first  instance.  Before  the  sus- 
pension of  the  drawee,  not  only  had  a  form- 
al presentment  for  payment  been  made,  but 
tne  bolder  and  tbe  drawee  bad  substituted 
and  put  into  operation  in  place  of  payment 
a  scheme  of  their  own,  which  was  not  ex- 
pressed In,  and  could  not  be  implied  from, 
the  terms  of  the  check  when  it  left  tbe  draw- 
er's hands.  This  factor  in  tbe  relations  of 
tbe  parties  cannot  be  overlooked.  The  draw- 
er's guaranty  is  that  the  drawee  shall  remain 
solvent  until  tbe  check  with  due  diligence 
can  be  presented,  but  be  grants  no  authority 
to  the  payee  to  extend  that  obligation.  The 
bolder  is  allowed  the  day  after  the  receipt 
of  tbe  check  in  which  to  malce  presentation 
in  order  to  meet  contingencies  and  tbe  reason- 
able requirements  of  his  business  needs. 
But  this  time  is  not  allowed  to  him  for  pur- 
poses of  experiment  and  when  demand  once 
has  been  made  upon  the  drawee,  who  is  in 
funds  and  ready  to  pay,  and  money  is  not 
taken,  a  point  of  departure  in  tbe  rights  of 
the  parties  has  been  established,  which  can- 
not be  Ignored  or  repudiated  at  the  will  of 
the  holder,  to  the  detriment  of  the  drawer. 
"If  presentment  for  payment  be  actually 
made  on  the  very  day  the  check  Is  drawn, 
and  payment  tendered,  the  holder  cannot 
then  change  his  mind  and  leave  the  funds  at 
tbe  drawer's  risk  until  the  next  day.  lie  is 
allowed  until  the  next  day  as  matter  of  coa- 
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raoieBce  and  tccoiamodati«m  to  him,  and, 
while  he  need  not  hurry  to  make  preaent- 
ment  the  same  day,  haTing  once  done  so^  be 
haa  fixed  the  money  at  hla  own  rlak."  Dan- 
iel, Negotiable  Instruments,  |  1698.  To  the 
same  effect  la  Morse  on  Banks  &  Banking, 
▼ol.  2,  p^  769, 1  426w  These  texts  are  based  np- 
on  the  case  of  Simpson  w.  Pac.  Mntual  Ldfe  Ins. 
Oo.,  44  CaL  139,  in  which  the  conduct  of  the 
bolder  In  presenting  a  check  to  the  drawee 
la  analysed  and  its  legal  efFect  stated  as  fol- 
lows: "The  presenting  of  a  chedc  for  pay- 
ment implies  that  the  boldor  of  It  desires  and 
Is  ready  and  willing  to  accept  payment  It 
would  be  a  contradiction  In  terms  to  say  that 
tbe  bolder  of  a  check  presented  It  for  pay- 
ment. Intending  and  averring  at  tbe  time 
that  be  would  not  accept  payment  If  be 
should  present  li  for  the  sole  purpose  of  as- 
certaining whether  the  signature  was  genu- 
ine, or  whether  tbe  drawer  bad  funds  to  his 
credit,  or  merely  for  tbe  purpose  of  being 
Identified  as  tbe  person  entitled  to  payment, 
not  intending  then  to  present  it  for  payment, 
It  Is  clear  that  this  would  not  constitute  a 
demand  of  payment,  which.  In  its  veiy  na- 
ture. Imports  a  willingness  on  the  part  of  tbe 
bolder  to  accept  tbe  money  at  that  time,  j 
But  if  tbe  che<^  Is  presented  for  payment  ■ 
with  tbe  present  intention  in  tbe  mind  of  the  I 
holder,  to  accept  the  money  if  tendered,  this 
must  be  deemed  to  be  a  demand  of  payment 
(or  all  purposes  attecting  the  rights  of  tbe 
drawer,  eren  though  the  holder  should  after- 
wards change  bis  purpose  and  decline  to  ac- 
cept tbe  money  when  tendered  by  tbe  bank. 
Having  once  demanded  payment  in  due  form 
and  wltbln  the  prop«  time^  and  the  bank 
being  then  and  thera  ready  and  willing  and 
ofTering  to  pay  the  check,  tbe  bolder  Is  not 
at  liberty  after  this  to  retract  or  waive  bis 
demand  and  decline  to  accept  payment,  witb- 
out  thereby  releasing  tbe  drawer  from  fur- 
ther liability  on  tbe  check.  If  tbe  bolder 
declines  to  accept  payment  when  it  is  tender- 
ed on  a  proper  demand,  the  liability  of  tbe 
drawer  ceases,  for  the  reason  that  his  under- 
taking waa  that  tbe  check  would  be  paid 
when  payment  should  be  first  demanded  In 
due  form  and  within  tbe  proper  time;  but 
be  does  not  undertake  that  it  will  be  paid  on 
a  second  demand,  when  payment  has  been 
tendered  and  refused  on  a  prior  demand 
made  In  due  form  and  within  the  proper  time." 
Page  143.  It  is  true  that  in  Simpson  v.  Pac. 
Mutual  Life  Ins.  Co.  cash  was  tendered  and 
declined,  but  tbe  principle  invoked  applies 
equally  to  a  bolder  who  might  have  bad  cash, 
but  who,  for  purposes  of  bis  own,  surrendered 
bis  paper  for  tbe  drawee's  check. 
.  Such  Is  tbe  view  of  tbe  editors  of  the  two 
leading  series  of  reports  of  selected  cases. 
°'A  check  on  a  banker  calls  for  money,  and, 
if  money  Is  not  taken  when  it  is  presented 
to  tbe  drawee,  it  must  b»  either  because 
some  other  mode  of  payment  or  course  of 
dealing  la  more  convenient  to  the  payee,  or 


because  It  is  more  adrantageons  to  tb»  bank 
that  money  should  not  be  paid.  In  tbe  for- 
mer case — ^L  e.,  where  the  payee  for  bis  own 
convenience  accepts  something  besides  money 
for  tbe  checks — be  surely  should  not  be  al- 
lowed to  charge  the  draww  with  loss  result- 
ing from  such  election,  and.  If  it  is  for  tbe 
convenience  of  the  bank,  tbe  very  fact  that 
tbe  bank  makes  the  reQuest  Is  so  suspicious 
that  it  ought  to  put  the  payee  upon  inquiry 
and  incite  blm  to  diligence  to  secure  tbe 
money,  which,  unless  satisfled  at  tbe  safety  of 
some  other  means  of  tmyment,  would  require 
blm  to  demand  tbe  money  at  once."  26 
li.  R.  A.  201,  note.  "Tbe  bolder  of  the  check 
peed  not  hurry  to  make  presentment  for  pay- 
ment on  the  same  day  it  is  received,  but.  It 
be  does  so.  It  fixes  tbe  rights  of  tbe  parties. 
Be  cannot  then  change  his  mind  and  leave 
the  funds  at  the  drawee's  risk  until  the  next 
day.  If  be,  on  tbe  first  presentment,  takes 
a  substituted  check  on  another  bank  in  lieu 
of  cash,  it  amounts  to  payment,  and,  if  tbe 
drawee  falls  on  that  day,  tbe  payee  cannot 
after  neglect  to  use  tbe  utmost  diligence  In 
presenting  tbe  substituted  check  for  pay- 
ment, put  himself,  by  a  subsequent  demand 
upon  the  original  drawee,  in  the  same  posi- 
tion be  would  have  occupied  bad  he  not  made 
tbe  first  demand."  Comer  v.  Dufour,  61  Am. 
St  Bep.  80, 94,  note.  Such  is  tl>e  specific  holding 
in  tbe  case  of  Anderson  v.  OIU,  79  Md.  312, 321, 
29  Atl.  627,  530,  25  K  R.  A.  200,  47  Am.  St 
Rep.  402,  in  which  Simpson  v.  Mutual  Life  Ins. 
Co.  Is  cited  as  an  authority,  and  in  which 
It  la  said:  "Whilst  the  Old  Town  Bank  was 
not  bound  to  liave  made  demand  upon  Nichol- 
son ft  Sons  when  it  was  made,  still  having 
made  it,  and,  by  its  own  choice^  not  having 
received  the  cash,  it  cannot.  If  it  has  not 
used  due  diligence,  claim  tbe  right  to  undo 
what  it  bad  done,  and  by  a  subsequent  de- 
mand put  Itself  In  the  position  it  would  have 
occupied  bad  it  not  made  tbe  first  demand 
at  tbe  time  it  did  make  it;  or  done  tbe  act  it 
then  did."  And  such  is  tbe  doctrine  upon 
which  the  decision  in  tbe  case  of  Comer  v. 
Dufour,  86  Ga.  376,  379,  22  &  B.  643,  644, 
SO  L.  B.  A.  300,  61  Am.  St  Rep.  89,  was 
rested.  "If  the  check  is  received  at  a  place 
distant  from  the  place  where  the  bank  upon 
which  it  is  drawn  Is  situated,  and  is  for- 
warded by  due  course  of  mail  to  a  person 
in  the  latter  place  for  presentment  tbe  per- 
son to  whom  it  is  thus  forwarded  has  imtil 
the  close  of  banking  hours  on  tbe  next  secu- 
lar day  after  be  has  received  it  to  present 
it  for  payment  unless  there  are  special  cir- 
cumstances which  require  blm  to  act  more 
promptly.  2  Morse,  Banks  (3d  Ed.)  |  421; 
Daniel,  Neg.  Inst  (4th  Ed.)  |  1591.  Tbe 
bolder,  cannot,  however,  after  having  once 
presented  the  check,  derive  any  advantage 
from  tbe  fact  tliat  he  could,  without  being 
chargeable  with  unreasonable  delay,  have  held 
It  longer  before  making  presentment  Tbe  first 
presentment  fixes  tbe  rigbte  of  tlie  parties. 
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If  the  drnwee  Is  then  reafly  and  willing  to 
pay,  and  the  holder  allows  the  fund  to  re- 
main longer  In  the  hands  of  the  drawee, 
or  If  he  accepts  to  lieu  of  money  a  chedc 
of  the  drawee,  be  does  so  at  liis  peril." 
In  the  cose  of  Bnrktaalter  v.  Second  Nat. 
Bank,  42  N.  T.  538  (which  professes  to  rely 
npon  the  case  of  Turner  t.  Bank,  '42  N.  T. 
425),  and  the  case  of  Kelty  v.  Second  Na- 
tional Bank  of  Erie,  62  Barb.  328,  checks 
were  taken  in  ilea  of  cash  on  the  presenta- 
tion of  bills  of  exchange  proper.  The  checks 
Were  dishonored,  and  the  bills  were  then 
recovered,  presented  a  second  time,  and  pro- 
tested, all  within  the  time  allowed  to  the 
first  instanoe  for  presentment  and  protest.  In 
each  of  these  cases  the  decision  was  made 
to  depend  upon  the  question  of  whether  or 
not  acceptance  of  the  cbedc  amounted  to 
payment  of  the  draft,  and  considerable  effort 
was  expended  to  show  that  such  was  not 
the  result — a  proposition  concerning  which 
there  Is  no  longer  any  dispute.  It  was  virtual- 
ly assumed  in  each  case  that,  if  the  draft 
were  not  paid  by  the  taking  of  the  check,  its 
vitality  was  not  suspended ;  that  it  continued 
to  be  a  valid  obligation;  and  that  protest 
within  the  time  allowed  by  the  rules  of  com- 
mercial law  fixed  the  status  of  all  parties. 
The  subject  now  under  consideration  was  nei- 
ther pressed  upon  the  attention  of  the  court 
by  counsel  nor  discussed  by  the  Justices  de- 
livering the  opinions.  In  the  case  ot  First 
Nat.  Bank  v.  Fourtn  Nat  Bank,  77  N.  Y. 
S20,  33  Am.  Rep.  618,  all  that  Is  said  upon 
the  question  of  the  liability  of  the  drawer 
is  dictum;  and,  if  it  were  necessary  to  dis- 
tinguish the  earlier  New  Tork  cases,  a  prin- 
ciple of  discrimination  might  be  found  in 
the  difference  of  purpose  between  checks 
and  drafts  and  the  difference  in  treatment 
usually  accorded  them.  But  so  far  as  the 
briefs  of  counsel  disclose,  and  the  court  is 
aware,  no  satisfying  reason  has  yet  been 
given  for  allowing  the  holder  of  a  check, 
which  calls  for  cash,  voluntarily  to  disregard 
its  legal  intent,  attempt  to  settle  the  drawee's 
liability  upon  other  terms  than  those  pro- 
posed by  the  drawer,  and  then,  after  disaster 
has  occurred,  to  rescind  to  toto,  and  escape 
responsibility,  even  though  he  has  had  abun- 
dant opportunity  to  protect  the  drawer  while 
following  the  course  he  first  elected  to  pursue. 
It  is  the  sole  function  of  a  check  to  effect 
the  transfer  of  money.  It  is  of  the  essence 
of  its  definition  that  it  is  payable  in  money. 
"Where  a  check  is  drawn  for  a  given  number 
of  dollars,  without  in  any  other  manner 
designating  in  what  kind  of  money  It  Is  to 
be  iv>td,  it  Is  payable  In  coin,  If  demanded, 
or  current  money.  Nor  can  such  a  check 
be  explained,  either  by  verbal  agreement  or 
by  custom  or  any  mercantile  or  other  usage, 
to  have  any  other  or  different  meaning  than 
that"  Howes  v.  Austin,  33  111.  896.  None  of 
tb«  parties  t»  the  tostiumeat  oontemplata 


payment  to  anything  else  than  money,  and 
whenever  a  che<!k  Is  presented  against  fnnds 
on  deposit  to  meet  it,  which  the  drawee  is 
then  ready  and  willing  to  deliver,  the  con- 
tract of  the  drawer  has  been  fulfilled.  To 
extend  the  drawer's  liability  further  with- 
out fals  knowledge  or  consent  would  aeem  t» 
be  unjust  The  acceptance  by  the  bolder  of 
any  other  medium  of  payment  than  tbat  ex- 
pressed In  the  contract  apparently  ought  to 
be  at  bis  own  risk,  and  the  doctrine  that  the 
acceptance  of  a  substituted  check  is  not  pay- 
ment unless  It  be  paid  seemingly  should  be 
limited  In  Its  application  to  the  arrangement 
between  the  holder  and  drawee,  and  should 
be  of  no  force  to  extend  the  liability  of  the 
drawer  and  indorsers.  This  Is  the  effect  of 
the  decision  in  Simpson  v.  Pac.  Mutual  Life 
Ins.  Co.  as  to  an  accommodation  todoraer. 
The  point  is  ctearly  made  by  Mr.  Famtaam 
in  his  note  to  the  case  of  Anderson  t.  Gill 
(Md.)  26  li.  R.  A.  201,  ah-eady  quoted,  and  It 
Is  suggested  to  the  case  of  Comer  v.  Dnfour, 
95  Ga.  376,  22  8.  B.  643,  80  L.  R.  A.  300,  61 
Am.  St.  Rep.  89.  Such  undoubtedly  is  the 
law,  where  the  new  arrangement  takes  the 
form  of  a  certification  of  the  check.  Metro- 
politan Nat  Bank  t.  Jones,  137  IlL  634,  27 
N.  R  633,  12  L..  R.  A.  492,  31  Am.  St  Rep. 
403,  and  authorities  there  dted;  Glrard  Bank 
T.  Bank  of  Pennsylvania  Tp.,  39  Pa.  92,  80 
Am.  Dec.  507;  First  Nat  Bank  of  Washing- 
ton T.  Whitman,  94  U.  S.  843,  24  L..  Ed.  229; 
22  A.  ft  E.  Encycl.  of  L^  (2d  Ed.)  672.  Upon 
principle  It  would  seem  that  the  holder  of 
a  check,  which  speaks  of  nothing  but  money 
on  deposit  payable  on  demand,  ought  to  have 
no  greater  license  to  jeopardize  the  drawer 
by  receiving  a  mere  obligation  to  pay  to  place 
of  money  than  an  agent  for  collection  would 
have  as  against  his  principal.  See  5  Cyc. 
605.  The  language  of  Treat,  J.,  In  Mer.  Nat 
Bank  v.,  Samuel  (O.  G.)  20  Fed.  664,  appears 
to  be  quite  pertinent:  "The  payment  of  the 
draft  was  to  be  in  cash,  and  if  anything  ex- 
>  cept  cash  was  received,  and  in  consequence 
thereof  the  drawer  of  the  draft  was  damni- 
fied, then  the  damages  sustained  he  has  a 
right  to  be  Indemnified  for  by  the  n^Ugent 
party.  In  this  case  the  plaintiff  bank  having 
received  the  draft  and  presented  the  same, 
and  received  a  chedc  for  the  amount  thereof^ 
tastead  of  cash,  the  drawee  having  had  fnnds 
to  meet  his  che<^,  which  would  have  been 
paid  if  presented  that  day,  and  before  the 
said  check  passed  through  the  clearing  house 
on  the  next  day  the  drawers.  Parks  ft  Oa, 
whose  check  had  been  received,  had  failed, 
whereby  the  check  was  dishonored,  the  loss 
so  caused  must  fall  on  the  plaintiff,  and  not 
on  the  defendant  The  draft  should  have 
been  paid  In  cash ;  and  If  the  plaintiff  choM 
to  receive,  Instead  of  cash,  the  drawee'! 
check,  it  did  so  at  Its  own  risk,  and,  if  any 
loss  followed,  the  platotlff  most  bear  tlw 
same."* 
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However,  In  deference  to  tbe  reluctancs 
of  the  commercial  world  and  of  tbe  courts 
to  relieve  the  drawers  of  checks  from  liabili- 
ty without  actual  payment  having  been  re- 
ceived, this  matter,  although  directly  In- 
volved and  proper  to  discuss,  may  be  passed 
without  decision  and  attention  be  directed 
to  a  fair  question,  lying  beyond  It,  of  what 
the  holder  ought  to  do  to  protect  the  drawer 
and  indorsers  from  loss  In  case  he  should 
accept  a  second  check.  Upon  this  propo- 
sition the  law  Is  clear.  Nothing  but  the  ut- 
most diligence  will  suffice.  Anderson  v.  GUI, 
already  referred  to,  is  the  leading  case  up- 
on the  subject  The  facts  were  so  similar 
to  those  under  review  that  no  distinction 
can  be  made  in  the  application  of  the  con- 
trolling principle.  In  the  course  of  the  opin- 
ion, wlilcb  collates  and  discusses  tbe  au- 
thoriUes,  It  Is  said:  "The  rule  fixing  the 
dose  of  business  hours  of  the  next  secular 
day  as  a  reasonable  time  within  which  a 
check  may  be  presented,  so  as  to  hold  the 
drawer,  when  drawn  on  a  bank  in  the  same 
place  where  it  Is  delivered,  has  relation  on- 
ly to  the  contract  and  liability  of  the  par- 
ties to  the  instrument,  and  does  not  apply  to 
a  check  given  by  the  drawee  to  the  payee, 
or  to  the  agent  of  the  payee,  of  tbe  original 
check,  ni>on  its  surrender.  •  •  •  The 
holder  of  a  substituted  check,  taken  upon 
tbe  surrender  of  the  original  check  to 
the  drawee  thereof,  must  use  such  diligence 
In  presenting  it  for  payment  as  a  prudent 
man  would,  under  like  conditions,  use.  This 
Imposes  no  hardship  upon  the  person  who 
voluntarily  accepts  the  drawee's  check  in- 
stead of  cash.  It  he  has  had  ample  and 
abundant  time  to  convert  the  drawee's  check 
Into  money,  and  still  omits  to  do  so,  he  ob- 
viously has  not  used  dne  diligence,  and  the 
teaults  of  sncb  negligence  should  not  be 
visited  upon  the  original  drawer,  who  was 
in  no  way  responsible  therefor.  Whether 
a  delay  to  present  the  drawee's  check  till 
the  close  of  business  hours  Is  due  diligence 
cannot  be  asserted  as  an  invariable  rule. 
In  some  Instances  It  might  be,  whilst  in  oth- 
ers it  would  manifestly  not  be.  •  •  • 
That  a  higher  degree  of  diligence  Is  de- 
manded under  facts  like  those  before  us 
than  that  which  obtains  between  the  par- 
ties to  the  Instrument  la  obvious,  because,  as 
Tve  have  said,  the  drawer  of  the  original 
check  must  be  h^d  to  have  contemplated 
that,  when  presented.  It  would  be  paid  in 
money  only,  and  the  payee  and  drawee  have 
no  right,  except  at  their  own  peril,  to  sub- 
stitute some  other  mode  of  settlement  which 
results  In  Injury  to  the  drawer.  •  •  • 
We  hold,  then,  that  when  the  payee  of  a 
check,  or  his  agent,  takes  from  the  drawee, 
who  has  ample  funds  of  the  drawer,  a  check 
of  the  drawee  on  some  other  bank  or  bank- 
er. Instead  of  money,  he  (the  payee),  or  his 
agent,  must  use  the  utmost  diligence  to  pre- 
sent the    substituted    check    for   payment 


*  *  *  That  Anderson  was  in  fact  injured 
by  what  was  done  la  manifest,  and  It  is  no 
answer  to  say  he  might  or  would  have  been 
equally  Injured,  had  the  holder  of  the  check 
remained  passive  until  after  the  failure  of 
Nicholson  &  Sons.  In  the  one  case  tbe  in- 
Jury  was  the  direct  result  of  the  payee's 
negligence  after  the  presentation  of  Ander- 
son's check  to  the  drawees.  In  the  other, 
had  it  occurred,  it  would  have  been  only  in- 
cident to  a  mere  permissive  or  lawful  Inac- 
tion or  passivity."  Pages  31&-322  of  79  Md, 
pages  629,  530  of  29  Atl.  (25  L.  R.  A.  200,  47 
Am.  St  Rep.  402).  The  case  of  (3omer  ▼. 
Dufour,  95  6a.  376,  379,  22  S.  B.  543,  80 
L.  R.  A.  300,  51  Am.  St  Bep.  89,  expressly 
approves  the  doctrine  of  Anderson  v.  OIIl, 
and  in  tbe  same  connection  states:  "If 
his  [the  holder's]  acceptance  of  the  drawee'a 
check  does  not  of  Itself  discharge  an  In- 
dorser  of  the  original  check,  the  Indorser 
should  certainly  be  held  discharged,  if 
tile  substituted  check  is  not  presented  prompt- 
ly, and  the  collection  is  thereby  defeated. 
Such  presentment  cannot  be  delayed  at  the 
risk  of  the  Indorser  for  any  time  beyond 
that  within  which,  with  reasonable  dili- 
gence, the  presentment  can  l>e  made.  In  this 
case  It  appears  that  presentment  of  the 
substituted  check  could  have  been  made  in 
about  five  minutes  from  the  time  It  was  re- 
ceived, the  bank  upon  which  it  was  drawn 
being  only  three  squares  distant  from  the 
bank  of  J.  J.  Nicholson  &  Sons,  the  drawees 
of  tbe  original  check;  but  It  was  not  present- 
ed for  two  hours  and  a  half  or  more  after 
it  was  received  by  the  collecting  bank,  and 
by  reason  of  this  delay  the  collection  was 
defeated.  Under  these  circumstances  we 
think  the  collecting  bank  failed  to  exercise 
due  diligence,  and  its  principal,  the  plalntiCF 
in  this  case,  was  not  entitled  to  recover 
against  tbe  defendant  the  indorser  of  the 
original  check."  In  this  case  the  Oilman  & 
Co.  che<^  upon  the  Western  National  Bank 
was  received  by  the  Produce  Exchange 
Bank  before  noon  of  October  15th.  It  was 
not  thrown  out  at  the  clearing  bouse  unti> 
after  the  Gilman  &  Co.  failure  had  occurred, 
at  15  minutes  before  the  close  of  business 
on  October  16th.  It  could  have  been  cashed 
within  20  minutes  from  the  time  It  was  Is- 
sued, or  more  than  24  hours  before  tbe 
drawer  suspended.  Under  these  circum- 
stances it  must  be  held  that  the  holder  and 
owner  of  Noble  &  Co.'s  check  was  negUgent 
In  not  taking  the  necessary  steps  to  collect 
the  second  one,  and  that  as  a  result  of  such 
negligence  the  deposit  of  NoUe  &  Go.  in  the 
Gilman  bank  was  lost 

Some  attempt  Is  made  to  Justify  the  con- 
duct of  the  holder  under  the  custom  of  the 
banks  of  New  York,  disclosed  by  the  find- 
ings of  fact  It  Is  not  entirely  clear  that  rea- 
sonableness should  be  conceded  to  a  local 
custom  which  would  subvert  the  character 
of  a  bank  check  to  the  extent  claimed  foi 
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the  custom  disclosed  (se«  National  Bank  of 
Commerce  t.  Am.  Ex.  Bank,  151  Mo.  320, 
52  S.  W.  266,  74  Am.  St  Rep.  527),  although 
the  volnme  of  business  to  be  transacted 
daily  in  New  York,  and  the  dangers  inci- 
dent to  filling  the  streets  with  messengers 
carrying  cash,  argue  strongly  in  its  favor. 
The  danger  incident  to  cash  collections, 
however,  could  be  avoided  by  obtaining  a 
certification  of  substituted  checks,  and  in 
no  event  can  a  custom  contravene  an  es- 
tablished rule  of  law,  such  as  that  requiring 
the  utmost  diligence  to  collect  substituted 
checks  (29  A.  E.  E.  Encycl.  of  L.  [2d.  Ed.] 
383),  or  Justify  negligence  in  the  collection 
of  such  checks.  "The  conclusion  to  be  drawn 
from  these  cases  and  the  text-books  cited  by 
counsel  Is  that  a  draft  may  be  surrendered 
and  a  check  taken  therefor,  but  all  reason- 
able diligence  must  be  used  in  presenting 
such  check  for  collection,  and  if  such  dili- 
gence be  used,  and  the  check  is  not  prompt- 
ly paid  or  certified,  then  that  the  draft  may 
be  at  once  reclaimed.  No  general  custom, 
if  such  custom  existed,  would  excuse  the 
collecting  bank  from  exercising  all  reason- 
able diligence  in  collecting  such  check,  and 
certainly  a  special  usage  would  have  no 
greater  effect  In  excusing  the  bank  than 
would  a  general  custom.  National  Bank  of 
Commerce  v.  Am.  Ex.  Bank,  151  Mo.  320,  52 
S.  W.  2C5>  74  Am.  St.  Rep.  527;  Minneapolis 
Sash  &  Door  Co.  v.  Metropolitan  Bank,  70 
Minn.  136,  78  N.  W.  080,  44  L.  R.  A.  504,  77 
Am.  St  Rep.  600;  Marine  Bank  v.  Chandler, 
27   IlL   525,  81  Am.  Dec.  249;  Webster   y. 


Granger,  78  III  280."  Bank  of  Commerce  v. 
Miller,  105  111.  Ai^.  224,  233. 

The  holder  of  the  check  having  fixed  the 
funds  at  Its  own  risk  by  failure  to  take  pos- 
session of  them,  subsequent  efforts  to  bind 
the  previous  parties  by  protest  and  notice 
were  nugatory,  and  the  only  remaining  ques- 
tion is  If  equity  will  permit  the  plaintiffs  to 
recover;  their  action  being  founded  upon 
mistake.  The  plaintiffs  did  nothing  to  In- 
fluence the  conduct  of  any  of  the  parties 
who  dealt  with  their  check.  The  Produce 
Exchange  Bank  could  not  charge  its  negli- 
gent conduct  upon  the  Philadelphia  bank, 
nor  that  bank  aid  the  Produce  Exchange 
Bank  to  avoid  the  consequences  of  its  care- 
lessness by  charging  the  check  to  Doughten. 
So  far  as  the  Produce  Exchange  Bank  is 
concerned,  the  check  was  paid,  and  because 
of  that  fact  the  original  debt  for  which  the 
check  was  Issued  was  paid.  Doughten  could 
not,  by  a  vohmtaty  i>ayment  to  bis  bank, 
carry  the  holder's  fault  back  to  Noble  & 
Co.,  and  Impose  its  consequences  upon  them. 
Noble  &  Co.  acted  alone  upon  the  informa- 
tion Doughten  gave  them,  and  this  informa- 
tion did  not  disclose  the  true  state  of  affairs. 
Therefore,  to  deny  relief  against  Doughten 
would  be  to  permit  him  to  profit  by  his  own 
conduct,  the  effect  of  which  was  to  mislead, 
and  to  compel  Noble  &  Co.  to  pay  their  debt 
twice. 

The  Judgment  of  the  district  court  Is  re- 
versed, with  direction  to  enter  Judgment  for 
the  plaintiff  upon  the  findings  of  fact  Ail 
the  Justices  concurring. 
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CREIGHTON  et  al.  v.  PEOPLE,  to  Use  of 

TOWN  OP  MANITOU. 
(Supreme   Court   of  Colorado.    Feb.  6,   1006.) 

1.  Pleading — Waiveb  of  Defects. 

Under  2  Mills'  Ann.  St.  §  4433,  authorizing 
actions  in  the  name  of  the  state  for  violation  of 
city  ordinances  regulating  the  sale  of  intoxi- 
cating liquor,  such  a  proceeding  is  a  civil  action, 
so  that  alleged  defects  in  the  complaint,  con- 
sisting of  entitling  the  action  in  the  name  of  the 
state,  to  the  use  of  the  town,  and  failing  to 
name  the  persona  to  whom  the  alleged  illegal 
sales  were  made,  were  cured  by  going  to  trial 
on  the  merits. 

2.  AfPEAI/— HAB1II.E8S  EBBOft— FOBUAL  Ds- 
FECTS  IN   C01(PI.AINT. 

It  appearing  that  defendants  were  not  sur- 
prised, nor  deprived  of  any  defense,  and  that 
judgment  was  entered  appropriating  the  re- 
covery in  the  manner  required  by  2  Mills'  Ann. 
St  f  4435,  permitting;  a  recovery  on  sacn  a 
complaint  was  not  prejudicial  error. 

3.  Intoxicating  LiQOOBa  —  Sale  without 
License— Violation  op  Obdinancb— Ac- 
tion—Dibectino  Vebdict. 

Where  the  managers  of  an  alleged  social 
club  operated  without  a  license  sold  liquor  to 
persons  who  were  not  members,  it  would  have 
been  proper  for  the  court,  in  an  action  under 
2  Mills'  Ann.  St  $  4433,  for  violation  of  the 
ordinances  of  the  city  where  the  sales  were 
made,  to  have  instructed  the  jury  to  find  for 
plaintiff. 

Appeal  from  El  Paso  County  Court ;  James 
A.  Orr,  Jndge. 

Action  by  the  people  of  the  state  of  Color- 
ado, for  the  use  of  tbe  town  of  Manitou, 
against  B.  B.  Creighton  and  another.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Vannatta  te  Woodruff,  for  appellants.  Ira 
Harris  and  3.  W.  Krlger,  for  appellee. 

GUNTER,  J.  This  action  was  for  a  viola- 
tion of  an  ordinance  of  tbe  town  of  Manitou 
prohibiting  tbe  sale  of  Intoxicating  liquors 
without  license.  It  originated  In  tbe  police 
court,  where  plaintiff  bad  judgment  Upon 
appeal  to  the  county  court  plaintiff  had  a 
verdict  and  Judgment  From  the  latter  Judg- 
ment, defendants  are  here  as  appellants. 

Tbe  action  was  brought  In  tbe  name  of 
the  people  of  tbe  state  of  Colorado,  for  the 
use  of  tbe  town  of  Manitou.  Tbe  complaint 
upon  which  the  action  was  based  failed  to 
name  tbe  parties  to  whom  the  illegal  sales 
charged  therein  were  made.  Section  4433,  2 
Mills'  Ann.  St,  provides  that  such  actions 
shall  be  brought  in  the  name  of  the  people 
of  tbe  state  of  Colorado.  Because  of  such 
statute  it  is  claimed  the  action  was  not 
brought  in  the  name  of  the  proper  party  plain- 
tiff. It  is  further  contended,  because  the 
complaint  failed  to  name  the  parties  to  whom 
the  Illegal  sales  charged  therein  were  made, 
that,  in  such  particular,  the  complaint  was 
indefinite  and  uncertain.  This  Is  a  civil  ac- 
tion. City  of  Durango  v.  Reinsberg,  16  Colo. 
827,  26  Pac.  820.  In  civil  actions  the  errors 
so  complained  of,  if  they  exist,  are  cured  by 
pleading  over  or  a  trial  to  the  merits.  There 
was  a  trial  to  tbe  merits,  both  in  the  magis- 
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trate  court  and  In  the  county  court  Farther, 
there  was  no  possible  prejudice  to  the  defend- 
ants in  either  of  the  particulars  so  complain- 
ed of.  There  was  no  surprise  therefrom, 
nor  were  defendants  deprived  of  any  defense 
to  the  cause  of  action  proceeded  on.  Fur- 
ther, the  Judgment  by  the  caption  of  the  com- 
plaint, in  the  particular  assigned  as  error, 
expressly  appropriated  the  recovery  to  the 
particular  use  provided  by  statute;  that  is, 
to  the  use  of  tbe  town  of  Manitou.  2  Mills' 
Ann.  St  §  4435.  There  certainly  was  no  prej- 
udicial error  in  such  particulars. 

2.  It  is  said  error  was  committed  In  giv- 
ing certain  instructions  and  in  refusing  an 
instruction  tendered.  If  the  court  should 
at  tbe  close  of  the  evidence  have  directed  a 
verdict  for  the  plaintiff,  there  was  no  prej- 
udicial error  in  the  charge  or  in  tbe  refusal 
to  charge.  The  absence  of  a  license  was 
admitted.  Tbe  evidence  showed  the  serving 
of  liquor  for  money  in  quantities  prohibited 
by  the  ordinance — that  is,  illegal  sales — un- 
less taken  out  of  the  ordinance  by  the  special 
defense  presented.  Defendants  rely  upon 
tbe  law  as  declared  in  State  ex  rel.  v.  St. 
Louis  Club,  125  Mo.  308,  28  S.  W.  604,  26  L. 
B.  A.  573,  People  v.  Adelpbl  Club,  149  N.  Y. 
5,  43  N.  E.  410,  31  L.  R.  A.  510,  52  Am.  St. 
Rep.  700,  Klein  v.  Livingston  Club,  177  Pa. 
224,  35  Atl.  600,  34  L.  R.  A.  94,  55  Am.  St 
Rep.  717,  and  Black  on  Intoxicating  Liquors, 
§  142.  While  there  is  some  conflict  in  tbe 
authorities  as  to  the  serving  of  liquors  by 
said  social  clubs  to  members  and  guests.  It 
would  be  obiter  for  us  to  align  ourselves  in 
this  case,  because,  accepting  tbe  law  for  tbe 
purpose  of  this  ruling  as  counsel  for  appel- 
lants claim  it  to  be,  defendants  clearly 
failed  to  make  out  a  defense.  At  section 
142,  Black  on  Intoxicating  Liquors,  it  is 
said :  "On  the  one  hand,  if  the  object  of  the 
organization  Is  merely  to  provide  the  mem- 
bers with  a  convenient  method  of  obtaining 
a  drink  whenever  they  desire  it,  or  If  the 
form  of  membership  is  no  more  than  a  pre- 
tense, so  that  any  person,  without  discrimina- 
tion, can  procure  liquor  by  signing  his  name 
In  a  book  or  buying  a  ticket  or  chip,  thus 
enabling  the  proprietor  to  conduct  an  illicit 
traffic,  then  It  falls  within  the  terms  of  tbe 
law.  But,  on  tbe  other  hand,  if  the  club  Is 
organized  and  conducted  in  good  faith,  with 
a  limited  and  selected  membership,  really 
owning  its  property  in  common,  and  formed 
for  social,  literary,  artistic,  or  other  purposes 
to  which  the  furnishing  of  liquor  to  Its 
members  would  be  merely  incidental,  in  tbe 
same  way  and  to  tbe  same  extent  that  tbe 
supplying  of  dinners  or  dally  papers  might 
be,  then  It  cannot  be  considered  as  within 
either  the  purpose  or  letter  of  the  law."  In 
State  ex  rel.  v.  St  Louis  Clnb,  supra.  It  Is 
said:  "Tbe  facts  of  this  case  remove  it 
entirely  from  that  class  in  which  the  club 
was  used  as  a  mere  scheme  to  sell  liquor  In 
defiance  of  law.  In  tliose  cases  tbe  prime 
object  and  purpose  ^a^, ^^^^6(3^^^. 
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and  the  dub  was  a  mere  evasion  of  the  law ; 
In  this  case  the  use  of  wine  and  liquor,  as 
shown  In  the  agreed  case,  was  a  mere  In- 
cident, subsidiary  to  the  higher  and  chief 
purpose  of  the  association,  to  wit,  the  ad- 
vancement by  social  intercourse  of  the  bodily 
and  mental  health  of  its  members."  And 
therein  It  is  further  said :  "Applying  the  test 
that  commends  itself  to  our  best  Judgment, 
In  view  of  the  conflict  in  the  decisions,  we 
thinlt  that  where  a  social  club,  as  In  this 
case,  is  clearly  a  bona  flde  organization,  with 
a  limited  membership,  and  admission  Into 
which  cannot  be  obtained  by  any  person  at 
his  pleasure,  and  its  property  is  actually 
owned  In  common  by  Its  members,  a  distri- 
bution of  wine  or  other  liquors  belonglug  to 
such  club  among  Its  several  members  Is  not 
a  sale  of  liquor  by  retail  or  in  original  pack- 
ages, within  the  meaning  and  purview  of 
our  dramshop  act,  although  technically  the 
act  does  amount  to  a  sale  for  some  pur- 
poses." 

There  was  an  attempt  to  defend  under  the 
authorities  so  cited.  As  stated,  the  facts 
clearly  did  not  sustain  the  defense.  Crelgh- 
ton  applied  to  the  authorities  of  the  town 
of  Manitou  tor  a  license  to  operate  a  saloon. 
This  was  refused.  Immediately  thereon  he, 
together  with  defendant  Wagoner  and  one 
other  party,  formed  a  corporation  tinder  the 
name  of  the  "Arcade  Club,"  the  purpose  of 
which,  according  to  the  articles  of  Incorpora- 
tion, was  the  organization  and  operation  of 
a  social  club.  The  furniture  and  fixtures  of 
a  former  saloon  were  acquired,  and  in  a 
room  formerly  occupied  by  a  saloon  the  Ar- 
cade Club  was  located.  Crelghton,  Wagoner, 
and  the  third  Incorporator,  Brinkenhoff ,  were 
the  directors  of  the  club  according  to 
the  articles  of  incorporation.  Wagoner  was 
chosen  Its  president  and  manager;  Crelgh- 
ton, Its  secretary  and  treasurer.  They  were 
present  in  and  about  the  clubroom,  manag- 
ing Its  oiierations.  A  porter  was  employed, 
who  usually  served  the  customers.  Some- 
times this  office  was  performed  by  Wagoner. 
A  stock  of  liquors  was  secured.  Liquor  In 
prohibited  quantities  was  served  to  patrons 
of  the  bar  and  paid  therefor  In  cash  at 
current  prices.  It  does  not  appear  that  these 
patrons  were  even  alleged  members  of  the 
club.  At  other  times  liquor  was  served  to  a 
pretended  member,  together  with  some  guest, 
and  paid  for  by  the  member.  Later  the 
guest  paid  to  the  member  the  amount  so 
expended.  Whether  the  club  was  a  social 
organization  or  not.  It  was  a  violation  of 
the  law  to  sell  liquors  to  nonmembers  or  to 
the  guests  of  nonmembers.  Further,  the 
practical  operations  of  the  club  were  a  clear 
evasion  of  law,  and  it  seems  to  have  been 
organized  for  that  purpose.  The  appoint- 
ments of  the  room  used  for  the  operations 
of  the  club  were  simply  those  of  an  ordinary 
saloon,  and  consisted  largely  of  a  bar,  bar 
furnishings  and  glassware,  card  tables  and 
chairs,  a  pool  table,  and  a  billiard  table.    The 


chief  characteristic  of  the  dub  was  not 
social,  and  the  dispensation  of  intoxicants 
was  not  merely  incidental,  as  the  service 
of  them  nt  the  family  board.  The  dispensa- 
tion of  liquor  was  the  chief  characteristic 
purpose  and  occupation  of  this  so-called 
social  club.  The  membership  was  practi- 
cally without  limitation.  Its  membership 
might  become  unlimited,  and  practically 
anybody  could  drink  at  Its  bar. 

We  think  it  clear  that  the  court  at  the  con- 
clusion of  the  evidence  should  have  charged 
the  Jury  to  find  for  the  plalntUT. 

Judgment  affirmed. 

The  CHIEF  JUSTICE  and  MAXWELL, 
J.,  concur. 


34  Colo.  454 

SPAR  CONSOLIDATED  MIN.  CO.  T.  CAS- 

SERLEIGU  et  al. 

(Supreme  Court  of  Colorado.    Dec.  4,  1905.) 

1.  Quieting    Titlk  — Right    or    Action  — 
Cloud  on  Title—  Unlawfui.  Levy. 

An  owner  in  fee  of  mining  claims  may 
maintain  a  suit  for  the  removal  of  a  ciond 
from  his  title  against  a  judgment  creditor  of 
third  persons  who  asserts  that  his  debtor  is  tiie 
owner  of  an  Interest  in  the  mining  claims, 
and  also  has  levied  an  execution  on  such  pre- 
tended interest  and  advertised  the  same  for  sale. 

2.  Injunction— Dissolution  of  Teuporajby 
Injunction— Dismissal  of  Action. 

Where  a  complaint  for  an  injunction  states 
a  cause  of  action  for  injunctive  relief,  it  is 
error  for  the  court  to  dismiss  the  complaint 
upon  dissolving  the  preliminary  injunction  on 
a  motion  based  simply  on  the  pleadings,  al- 
though the  answer  is  verified. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Injunction,  §  280.] 

Appeal  from  District  Court,  Arapahoe 
County ;  P.  L.  Palmer,  Judge. 

Action  by  the  Spar  Consolidated  Mining 
Company  against  John  H.  Casserleigh  and 
another.  From  a  Judgment  dismissing  the 
action,  plalntlfT  appeals.    Reversed. 

Thomas,  Bryant  &  Lee,  and  H.  L.  McNalr, 
for  appellant  Geo.  W.  Taylor,  C.  P.  Butler, 
and  Frank  J.  Mott,  for  appellees. 

GUXTER,  J.  This  was  an  action  by  appel- 
lant against  appellee  to  secure  a  preliminary 
writ  of  injunction  restraining  the  sale  of 
certain  mining  claims  under  a  writ  of  execu- 
tion, and  upon  final  hearing  to  cancel  any 
lien  thereon,  created  by  the  levy  of  said  writ 
or  the  judgment  upon  which  it  was  based. 
The  preliminary  writ  was  Issued,  and  appel- 
lees moved  its  dissolution.  Upon  the  bearing 
of  this  motion,  the  court  dissolved  the  writ 
and  dismissed  the  action.  This  motion  and 
the  rulings  thereon  were  based  upon  the 
pleadings.  No  question  is  made  of  the  pro- 
vision of  the  Judgment  dissolving  the  pre- 
liminary writ  The  error  urged  is  the  dis- 
missal of  the  action. 

1.  Appellees  attempt  to  Justify  the  Judg- 
ment of  dismissal  by  the  contention  that  the 
complaint  did  not  state  facts  sufilclent  to 
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constitute  a  canse  of  action.  We  do  not  con- 
cede that  the  court  has  the  right  to  dismiss 
an  action  upon  a  motion  to  dissolve  a  tem- 
porary writ  of  Injunction,  even  though  the 
complaint  does  not  state  a  cause  of  action, 
because,  for  example,  the  plaintiff  might 
desire  and  be  entitled  to  amend;  bnt  It  Is 
annecessary  to  go  Into  this.  The  reason  as- 
signed by  appellant  why  the  Judgment  should 
stand,  we  repeat.  Is  that  the  complaint  does 
not  state  a  cause  of  action.  The  allegations 
of  the  complaint  are:  In  1894  a  decree  for 
a  large  sum  was  entered  In  the  United  States 
Clrcalt  Court  for  the  District  of  Colorado, 
In  behalf  of  Margaret  Bllllnga,'  James 
O.,  Charles  IS.,  Thomas  B.,  Hiram  H.,  and 
William  Wood  against  Jerome  B.  Wheeler 
and  the  Aspen  Mining  &  Smelting  Company; 
the  lattier  being  the  then  owner  of  the  claims 
levied  upon  under  the  writ  of  execution 
sought  to  be  enjoined  herein.  This  decree, 
through  the  filing  of  a  certified  copy  thereof 
in  the  proper  office,  became  a  lien  npon  said 
claims.  Later,  npon  appeal,  the  amount  of 
the  decree  was  reduced.  Pending  this  appeal 
Wheeler  and  the  Aspen  Company,  said  Judg- 
ment debtors,  satisfied  the  claim  of  Margaret 
Biiitugs,  Charles  E.,  Thomas  B.,  and  Hi- 
ram H.  Wood  In  the  decree  by  conreylng  to 
them  certain  andivlded  Interests  In  said  min- 
ing property.  The  conveyances  made  In  effect- 
ing this  settlement  were  by  express  agree- 
ment subject  to  the  Hen  npon  said  claims  of 
said  decree  as  to  the  interest  therein  of 
William  and  James  O.  Wood  as  Judgment 
creditors.  These  conveyances  were  made  In 
February,  1895.  January,  1899,  William 
Wood  secured  a  writ  of  execution  on  said 
decree  for  his  proportion  thereof,  which  writ 
was  levied  upon  all  of  said  mining  property, 
and  the  same  was  sold  to  blm.  Later  James 
O.  Wood  secured  a  writ  of  execution  for  the 
collection  of  his  part  of  the  decree,  and  as- 
signed his  interest  therein  to  G.  E.  Ross- 
liowln.  Under  this  writ  Ross-Lewln  levied 
upon  said  property,  redeemed  It  from  the  sale 
under  the  execution  of  William  Wood,  and 
sold  it  under  his  execution,  receiving  a  certifi- 
cate of  sale  therefor.  Later,  there  being  no 
redemption,  and  the  certificate  of  sale  having 
I>een  assigned  to  appellant,  a  deed  in  pur- 
suance thereof  was  Issued  to  it.  Under  this 
deed  appellant  entered  Into  possession  of  said 
property,  and  ever  since  has  been  In  possession 
thereof  as  Its  owner  in  fee,  claiming  priority 
In  right  by  virtue  of  the  Hen  foreclosed  by 
said  executions  In  favor  of  William  and 
James  O.  Wood  to  the  conveyances  made  by 
tbe  Aspen  Company  to  T.  E.  and  C  E.  Wood. 
September  12,  1900,  appellee  Casserleigh  ob- 
tained a  decree  in  the  district  court  of  Arapa- 
hoe county  against  T.  R  and  C.  R  Wood  for 
a  certain  sum.  This  decree  provides  that  the 
amount  to  be  paid  thereunder  shall  be  a  lien 
upon  the  interest  in  said  property  conveyed  to 
O.  E.  and  T.  EX  Wood  in  February,  1803,  and 
shall  relate  back  to  August,  1895,  the  date 
of  the  iostltntloa  of  tlie  rait  In  which  bdcIi  da- 


cree  was  rendered.  Casserleigh  procnred 
writs  of  execution  and  was  proceeding  to 
sell  thereunder  the  said  Interests  of  C.  E. 
and  T.  E.  Wood  in  said  property. 

It  is  further  alleged  that  said  O.  B.  and 
T.  E.  Wood  have  no  Interest  In  said  property, 
and  that  a  sale  under  the  Casserleigh  execu- 
tion of  any  interest  therein  as  belonging  to 
them  would  cast  a  cloud  npon  the  title  of 
appellant  The  prayer  was  for  a  preliminary 
writ  of  Injunction  temporarily  restra'  ilng 
the  threatened  sale,  and,  upon  final  hearing, 
for  a  decree  setting  aside  the  pretended  lien 
of  the  Casserleigh  Judgment  and  the  execu- 
tion levied  thereunder,  and  perpetually  en- 
Joining  the  sale  of  said  property  under  said 
decree.  The  answer  traversed  the  allega- 
tions of  the  complaint  and  presented  a  cross- 
complaint.  A  reply  put  in  issue  tbe  aver- 
ments of  the  answer.  The  gist  of  the  allega- 
tions of  the  complaint  Is:  Appellant  is  the 
owner  In  fee,  and  In  possession  of  certain 
mining  claims.  Appellee  Casserleigh,  a  Judg- 
ment creditor  of  C.  E.  and  T.  E.  Wood,  al- 
leges them  to  be  the  owners  of  certain  an- 
divlded Interests  therein,  and  under  an  ex«cn- 
tion  in  his  favor  on  said  Judgment  has  had 
the  pretended  interests  of  said  C.  E.  and 
T.  E.  Wood  in  said  property  levied  on  and 
advertised  for  sale.  If  said  sale  is  effected. 
It  will  cast  a  cloud  upon  the  title  of  appellant 
In  said  premises  and  Injure  him  by  Impairing 
the  marijet  value  of  his  said  property.  These 
facts  showed  such  a  threatened  cloud  upon 
the  title  of  appellant  as  Justified  the  inter- 
position of  a  court  of  equity.  This  question 
was  ruled  in  Bell  v.  Murray,  13  Colo.  App. 
217,  221,  223,  67  Pat  48&  There  the  sheriff, 
under  a  writ  of  execution  Issued  upon 
a  Judgment  against  a  third  party.  P.,  had 
levied  upon  and  was  threatening  to  sell  as 
the  property  of  P.  a  certain  mining  claim, 
which  was  owned  by,  and  the  record  title  of 
which  was  In,  the  plaintiff.  The  action  was 
to  obtain  a  decree  holding  the  Judgment 
against  P.  to  be  no  Hen  upon  the  said  claim, 
canceling  tbe  pretended  lien  through  the 
levy  of  the  execution  and  permanently  re- 
straining the  threatened  sale.  The  conten- 
tion of  tbe  defendants  therein  was:  "That 
it  appeared  from  the  complaint  itself  that 
the  record  title  to  the  lode  claim  was  not  In 
Palmer,  and  tbe  complaint  further  averring 
that  Palmer  had  no  right,  title,  or  Interest 
in  the  claim,  the  mere  levying  of  an  execu- 
tion npon  the  right,  title,  and  interest  of 
Palmer  in  the  claim,  and  a  (Bale  thereunder, 
would  constitute  no  cloud  upon  plaintiffs 
title."  And  that,  therefore,  the  complaint 
failed  to  state  a  cause  of  action.  The  court 
held  that,  notwithstanding  such  allegations, 
the  complaint  stated  facta  sufficient  to  consti- 
tute a  cause  of  action,  and,  inter  alia,  said: 
"Neither  npon  principle  nor  reason  must  tin 
plaintiff,  claiming  to  be  the  real  owner  of 
all  of  the  proiwrty,  be  comi)elIed  to  ait  back 
and  wait  until  the  claim  of  the  Judgment  cred- 
itor had  ripened  into  a  oomplet»  i 
uigitized  by ' 
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claim,  and  be  had  attempted  to  enforce  It 
This  would  be  a  most  unreasonable  require- 
ment, and  would  work  great  injustice  to  a 
plaintiff.  Before  he  could,  under  such  a  con- 
tention, be  permitted  to  institute  a  suit  to 
settle  the  disputed  question,  months  or  years 
might  elapse,  and  In  the  meantime  the  plain- 
tiff, if  the  true  owner,  might  be  absolutely  de- 
prived of  the  highest  and  most  Important 
privilege  and  attribute  of  ownership ;  that  Is, 
the  power  to  sell  at  the  highest  price.  No 
one  would  purchase  and  pay  the  same  amount 
were  this  threatened  cloud  pending  over  the 
title  as  he  would  if  It  were  entirely  re- 
moved." 

Speaking  of  the  results  of  a  contrary  hold- 
ing, Mr.  Pomeroy,  In  his  Equity  Jurisprudence 
(volume  8  '[2d  Ed.]  {  1399),  says:  "It  leads 
to  the  strange  scene,  almost  dally  in  the 
courts,  of  defendants  urging  that  the  Instru- 
ments under  which  they  claim  are  void,  and 
that  therefore  they  ought  to  be  permitted  to 
stand  unmolested,  and  of  Judges  deciding  that 
the  court  cannot  interfere,  because  the  deed  or 
other  instrument  is  void,  while  from  a  busi- 
ness point  of  view  every  Intelligent  person 
knows  that  the  Instrument  Is  a  serious  In- 
Jury  to  the  plaintiff's  title,  greatly  depreciat- 
ing its  market  value,  and  the  Judge  himself 
who  repeats  the  rule  would  neither  buy  the 
property  while  thus  affected  nor  loan  a  dollar 
upon  its  security.  This  doctrine  is,  In  truth, 
based  upon  mere  verbal  logic,  rather  than 
upon  considerations  of  Justice  and  expedi- 
ency." See,  also,  Day  Company  v.  The 
State,  68  Tex.  526,  536,  4  S.  W.  8C5. 

We  think  the  complaint  stated  facts  suffi- 
cient to  constitute  a  cause  of  action. 

2.  Contention  is  also  made  that  the  amend- 
ed answer  setting  up  an  affirmative  defense 
was  not  traversed,  and  that  for  this  reason 
the  Judgment  should  stand.  As  to  this,  we 
think  It  clear  from  the  record,  especially  the 
motion  stating  the  grounds  upon  which  the 
court  was  asked  to  dissolve  the  temporary 
writ,  that  either  the  amended  answer  was 
not  before  the  court  when  the  order  of  dis- 
solution was  made,  or,  if  it  was,  that  it  was 
considered  by  the  court  and  the  parties  as 
traversed  by  the  replication  to  the  original 
answer.  We  are  satisfied  that  the  court  did 
not  dismiss  the  action  upon  the  theory  that 
the  allegations  of  the  amended  answer  bad 
been  admitted  by  the  failure  of  appellants 
to  plead  thereto. 

3.  It  is  clear  from  the  record  that  the 
court  below,  upon  a  motion  to  dissolve  a 
temporary  writ  of  Injunction,  dismissed  the 
action.  This  motion  was  based,  as  we  have 
stated,  on  the  pleadings.  The  purpose  of 
this  suit  was  to  obtain  a  preliminary  vrrlt  of 
injunction  restraining  the  sale  threatened  by 
appellees  under  tlie  writ  of  execution  until 
the  final  hearing  of  the  cause,  and  at  the  final 
hearing  to  cancel  the  alleged  lien  of  the 
Casserlelgh  Judgment  and  to  perpetually  re- 
strain a  sale  of  the  said  property  of  appellant 
thereunder.    Appellant  had  the  right  upon. 


final  hearing  to  prove  the  allegations  of  tats 
complaint,  and,  if  he  proved  them,  to  have 
the  relief  prayed.  A  dismissal  of  the  action 
upon  a  motion  to  dissolve  the  temporary  writ 
of  injunction,  which  motion  was  based  upon 
the  pleadings,  manifestly  deprived  appellant 
of  the  right  to  try  its  case  on  the  merits. 
The  fact  that  the  answer  was  verified  is  not 
a  justification  of  the  action  of  the  court  In 
dismissing  the  case.  Whatever  the  law  once 
was  as  to  the  conclusive  effect  of  a  verified 
answer  to  a  bill  in  chancery,  it  Is  not  now  the 
law  that  a  verified  answer  is  conclusive  upon 
the  merits  of  the  action,  and  entitles  the  de- 
fendant to  a  dismissal.  Even  on  an  appli- 
cation to  secure  a  temporary  writ,  or  to  dis- 
solve it  by  giving  proper  notice,  evidence  may 
be  adduced  by  the  parties.  Mills'  Ann.  Code 
1905  (Rev.  Ed.)  Si  151,  152.  "If  the  bill  it- 
self states  a  cause  which  would.  If  proven, 
entitle  plaintiff  to  an  injunction  or  other  re- 
lief upon  final  hearing,  it  Is  error  to  dismiss 
the  bill  upon  dissolving  the  injunction,  and 
it  should  be  retained  until  the  final  hearing." 
High  on  InJuncUons  (3d  Ed.)  S  1477.  See, 
also,  Russell  v.  Wilson,  37  Iowa,  377;  Maury 
T.  Smith,  46  Miss.  81. 

The  verification  of  the  answer  did  not 
Justify  the  court  In  dismissing  the  action. 
No  question  is  made  of  the  order  dissolving, 
upon  the  pleadings,  the  preliminary  writ  of 
InJimction,  and  for  this  reason  such  ruling  is 
not  considered. 

Judgment  reversed. 

MAXWELL  and  BAILBX,  JJ.,  concur. 


35  Colo.  1 

TABOR  V.  BANK  OF  LEADVILLE  (TRIM- 
BLE, Garnishee.) 
(Supreme  Court  of  Colorado.    Nov.  C,  1905.) 

1.  corpobations— rlqhts  of  stockholders 
—Action  Against  Cobpobation— Employ- 
— INO  Attobnet. 

Tlie  mere  fact  that  one  was  a  stockholder 
In  a  corporation  did  not  give  him  authority 
to  employ  an  attorney  to  defend  an  action 
against  the  corporation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  (  1593.] 

2.  Judgment— Validity— AtTTHOBrrr  of  At- 

TOBNEY. 

A  judgment  against  a  corporation  on  a 
stipulation  between  plaintiff  and  an  attorney, 
representing  the  corporation,  employed  by  one 
who  had  no  authority,  was  void. 

3.  Garnisiiment — Defenses  by  Gabnishee — 
Jurisdictional    Defects    in     PbincifaIi 

SXJIT. 

The  assertion  of  jurisdictional  defenses  as 
concerns  the  main  action  by  a  garnishee  is 
proper,  and  not  a  collateral  attack  upon  the 
judgment  against  the  principal  defendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Garnishment,  {  249.] 

4.  Same — 8kt-Op»  by  Garnishee. 

The  attachment  and  garnisiiment  act  (Mills' 
Ann.  Code,  i  130)  allows  a  garnishee  to  retain 
or  deduct  out  of  the  property  or  credits  of  the 
defendant  all  demands  which  he  could  have 
availed  himself  of,  had  he  not  been  summoned 
as  gan^is^ee,    B«ld,.  that  a  garnishee  may  plead 
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•s  a  defenm  or  aet-off  whatever  he  might  have 
pleaded  were  the  suit  directly  against  him. 

[Ed.  Note. — For  cases  In  point,  sea  toI.  24, 
Cent.  Dig.  Qamishment,  g|  248,  255.] 
B.  Receiteb»— Compensation— Void  Rcckiv- 

KBSHIP. 

A  majority  of  the  board  of  directors  of 
a  bank  participated  in  a  directors'  meeting, 
at  which  the  cashier  was  directed  to  obtain  a 
certain  person's  consent  to  act  as  receiver,  and 
the  cashier  in  behalf  of  the  bank  applied  for  a 
receiver,  and  such  person  was  appointed,  and 
the  officers  and  directors  of  the  bank,  without 
protest,  permitted  such  receiver  to  go  on  in  the 
administration  of  his  trust  for  more  than  live 
years.  Held  that,  although  the  receivership  was 
void,  the  bank  was  accountable  to  the  receiver 
for  reasonable  compensation  for  bis  services  and 
expenditures. 

6.   GaBNISHMBHT— B0BDEN  07  PSOOF. 

The  usual  rule  Is  that  the  burden  of  estab- 
lishing a  garnishee's  liability  is  upon  the  plain- 
tiff. 

[Ed.  Note.— For  cases  in  point,  see  rol.  24, 
Cent.  Dig.  Garnishment,  t  300.] 

Appeal  from  District  Court,  Arapahoe 
County;  Samuel  li.  Carpenter,  Jndge. 

Action  by  Elizabeth  B.  Tabor,  as  execu- 
trix, against  the  Bank  of  Leadrllle;  Oeorge 
W.  Trimble  b«lng  garnishee.  From  a  Judg- 
ment discharging  the  garnishee,  plaiutltC  ap- 
peals.   Affirmed. 

In  1889  plaintiff's  testator  brought  an 
action  In  the  district  court  of  Arapahoe 
county  against  the  Bank  of  Leadrllle,  a 
domestic  corporation  doing  a  banking  busi- 
ness In  the  city  of  Leadville,  to  recover  the 
amount  of  various  deposits  made  in  and 
wrongfully  withheld  by  the  bank.  The  sum- 
mons was  served  upon  one  of  the  bank's 
stockholders  In  the  county  of  Arapahoe, 
who,  on  the  same  or  next  day  employed  an 
attorney  to  represent  the  defendant  In  said 
action,  and  the  attorney  entered  into  a, 
stipulation  with  plaintiff's  attorney,  before 
time  for  pleading  expired,  that  judgment 
might  be  rendered  against:  defendant  in  the 
sum  of  $54,412.  Upon  this  stipulation 
judgment  was,  the  next  day  after  the  com- 
plaint was  filed,  rendered  by  the  court 
against  the  defendant  for  the  plaintiff,  and 
on  the  same  day  execution  was  issued,  after- 
wards returned  nulla  bona,  and  notice  of 
garnishment  served  upon  George  W.  Trim- 
ble, garnishee  and  appellee  herein.  To  the 
Interrogatories  propounded,  the  first  three 
of  which  were  In  the  statutory  form,  and 
three  others  which  were  deemed  pertinent 
by  the  plaintiff,  the  garnishee  made  answer 
which,  for  the  purposes  of  this  review,  may 
be  summarized  as  consisting  of  (1)  a  plea 
to  the  jurisdiction  of  the  court;  (Z>  a  plea 
of  the  statute  of  limitations;  (3)  a  defense 
that  the  garnishee,  at  the  time  of  service 
upon  him,  did  not  have  any  property  or  ef- 
fects or  money  of  any  kind  In  his  possession 
belonging  to  the  defendant;  (4)  an  offset 
The  plaintiff  replied  to  these  various  an- 
swers or  pleas,  and  upon  the  Issues  thus 
joined,  evidence  was  heard  by  the  court 
without  a  Jury,  and  findings  made  in  favor 


of  the  garnishee,  upon  which  a  judgment 
discharging  him  was  rendered.  From  this 
judgment  discharging  the  gamlabee,  the 
plaintiff  brings  the  case  here  by  appeal.  To 
elucidate  the  different  questions  Involved, 
the  material  facta  bearing  upon  what  we 
consider  the  lmix>rtant  questions  of  the  case 
are  recounted.  In  1883  the  Bank  of  Lead- 
vlUe,  the  defendant  In  the  pending  action, 
was  insolvent  Its  board  of  directors  deemed 
It  to  be  to  the  Interest  of  Its  creditors  to 
have  a  receiver  appointed  to  take  possession 
of  Its  property  and  adjust  Its  affairs,  and  to 
this  end,  at  a  special  meeting  of  the  board, 
a  resolution  was  passed  requesting  the  cash- 
ier to  obtain  the  consent  of  Trimble,  the 
garnishee  In  this  action,  to  act  as  receiver, 
and  then  to  make  proper  application  to 
the  district  court  of  Lake  county  for  that 
purpose,  and  also  Instructed  Its  cashier  to 
assign  the  bank's  property  and  assets  to 
Trimble  for  the  benefit  of  Its  creditors.  In 
pursuance  of  this  authority,  and  for  such 
purpose,  the  cashier.  In  behalf  of  the  bank, 
made  the  application,  and  the  garnishee 
herein  was  appointed  receiver  and  accept- 
ed the  appointment  The  cashier,  also,  in 
the  name  and  under  the  seal  of  the  bank, 
executed  a  written  assignment  to  Trimble 
purporting  to  convey  to  him  all  the  prop- 
erty and  assets  of  the  bank  for  the  benefit 
of  Its  creditors,  and  this  deed  was  duly 
recorded.  Possession  of  all  the  bank's 
property  of  every  kind  was  taken  by  Trim- 
ble, apparently  as  receiver  and  assignee  and 
as  trustee  or  agent  of  the  bank,  and  In  the 
course  of  years  he  proceeded  to  realize 
upon  the  assets,  bringing  a  large  number 
of  suits  for  that  purpose,  and  succeeded  In 
thus  collecting  $69,264.61.  In  the  receiver- 
ship proceeding,  and  before  the  same  was 
adjudged  void,  as  hereinafter  noted,  various 
orders  were  made  by  the  district  court 
among  others  one  allowing  the  receiver,  aa 
compensation  for  his  services,  and  for  ex- 
penses of  administering  the  trust  the  total 
■urn  of  $24,123.68.  After  Trimble  was  ap- 
pointed receiver  and  the  deed  of  assignment 
executed,  and  after  he  had  so  taken  posses- 
sion of  the  bank's  assets,  two  actions  were 
brought  directly  against  the  Bank  of  Lead- 
vlUe,  one  by  Jones  and  the  other  by  Breene, 
In  which  judgments  were  duly  rendered,  and 
attachments  were  sued  out  In  aid  thereof, 
and  Trimble  was  garnished  thereunder.  In 
the  district  court  of  Lake  county,  where  the 
suits  were  begun  and  then  pending,  the 
garnishee  was  discharged;  the  court  hold- 
lug  that  Trimble's  possession  as  receiver, 
antedating  the  levy  of  the  writs,  was  su- 
perior to  the  lien  of  the  attachment  and  gar- 
nishment Upon  review  of  the  Jones  Case 
In  this  court  which  was  taken  up  as  a  test 
case,  the  receivership  was  held  void,  and 
the  judgment  of  the  district  court  In  favor 
of  the  garnishee  was  reversed,  and  the  cause 
remanded,  with  Instructions  to  sustain  the 
attachment    and    garuIsUment    proceedings. 
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and  to  make  the  Hen  thereby  acquired  npon 
the  bank's  property  In  the  garnishee's  pos- 
session a  first  Men  as  against  any  rights 
claimed  under  the  receivership.  In  pur- 
suance of  such  Instructions,  the  district 
court  proceeded  with  these  cases,  which 
involved  the  same  question,  and  with  the 
consent  and  approval  of  Jones  and  Breene, 
the  defendant  bank  being  a  party  and  hav- 
ing an  opportunity  to  be  heard,  rendered 
judgment  against  the  garnishee  in  favor  of 
the  bank  for  the  use  of  the  plaintiffs  Jones 
and  Breene  to  the  extent  of  the  value  of  the 
bank's  property  which  be  held  In  bis  pos- 
session, less  the  amount  of  the  demands 
which  the  garnishee  claimed  he  was  entitled 
to  deduct  from  the  defendant's  property  Id 
his  possession,  for  his  costs,  expenses,  and 
attorney's  fees,  and  compensation  for  bis 
own  services  for  reducing  defendant's  prop- 
erty and  assets  to  money,  which  was  for  the 
same  sum  that  was  previously  allowed  him  in 
the  receivership  proceeding.  Trimble  car- 
ried out  the  judgment  by  turning  over  to 
the  sheriff,  to  be  applied  on  the  Jones  and 
Breene  Judgments,  this  balance,  thus  ascer- 
tained, and  thereupon  was  discharged  from 
further  liability  to  the  bank.  Jones  and 
Breene,  the  judgment  creditors,  whose  judg- 
ments aggregated  about  $100,000,  thus  receiv- 
ed, to  be  applied  thereon,  the  sum  of  (45,140.- 
93,  and  expressly  consented  that  the  remain- 
der of  the  property  and  money  of  the  bank 
which  the  garnishee  Trimble  had  In  bis  pos- 
session, amounting  to  $24,123.68,  should  be 
retained  by  blm  out  of  which  to  pay  the 
aforementioned  demands  which  be  claimed 
against  the  bank.  We  do  not  find  that  tbe 
bank  gave  its  consent,  or  made  any  objection. 
The  amount  thus  retained,  together  with  that 
turned  over  to  the  sheriff  to  be  applied  upon 
the  Jones  and  Breene  judgments,  included 
everything  which  the  garnishee  had  received 
from  the  sale  of  the  bank  property,  and  cov- 
ered all  Its  assets  whlcb  came  Into  his  pos- 
session. It  is  for  this  sum  of  $24,123.68 
which  plaintiff  In  this  action  claims  judg- 
ment should  have  been  rendered  against  the 
gamishee  In  tbe  bank's  favor  for  plalntifrs 
use. 

Phllo  B.  ToIIes,  Thomas  D.  Cobbey,  and 
Charles  H.  Burton,  for  appellant  Chaa. 
Gavander,  L.  M.  Goddard,  and  S.  0.  War- 
ner, for  appellee  Trimble. 

CAMPBELL,  J.  (after  stating  the  fftcts). 
This  action  was  against  a  bank  organized 
as  a  corporation  under  the  laws  of  this  states 
Its  business,  so  long  as  the  same  was  pros- 
ecuted, was  carried  on  exclusively  In  Lake 
county,  Colo.  This  action  was  begun  in  the 
district  court  of  Arapahoe  county.  The  serv- 
ice of  summons  was  made  upon  one  of  the 
bank's  stockholders  who  was  found  in 
Arapahoe  county.  On  the  day  of  the  service, 
or  the  one  next  succeeding,  this  stockholder  in 
such  capacity  employed  a  lawyer  to  represent 
ttie  bank  la  the  action,  and  this  lawyer  imme- 


diately entered  into  a  stipulation  with  plain- 
tiff's counsel  which  amounted  to  a  compromise 
judgment  against  defendant  for  $54,412.  Tbe 
garnishee  here  claims  that  this  judgment  was 
void,  and  for  that  reason  alone  be  should  be 
discharged  as  gamishee,  even  thougb  be  have 
assets  of  defendant  in  his  possession.  It 
is  said,  first,  that  the  service  of  process  upon 
a  stockholder,  in  the  circumstances,  was  in- 
valid; and,  second,  that  as  the  result  of  a 
corrupt  bargain  with  plaintiff  the  stockholder 
was  induced  to  come  from  bis  own  home  Into 
Arapahoe  county  for  the  express  purpose  of 
having  summons  served  upon  him,  and  that 
as  the  result  of  a  like  corrupt  contract  witli 
the  plaintiff  be  wrongfully  secured  the  stipu- 
lation to  be  made  by  the  attorney  for  tbe 
entry  of  the  judgment  Plaintiff  denies  these 
charges,  but  we  do  not  propose  to  consider 
them,  if  for  no  other  reason  than  that  the 
judgment  is  palpably  void  on  other  grounds. 
The  service  of  tbe  summons  was  made  upon 
the  stockholder  as  such;  and  in  that  capac- 
ity, without  any  authority  from  the  pres- 
ident or  cashier,  or  any  officer  or  director 
or  authorized  agent  of  the  bank,  he  pro- 
ceeded to  employ  counsel  for  the  bank  and 
directed  him  to  stipulate  for  judgment  A 
mere  stockholder  of  a  corporation  is  not  its 
agent  Bnd  cannot  bind  It  by  his  own  acts, 
or  by  tbe  acts  of  tbe  attorney  whom  he  em- 
ploys. Union  G.  M.  Co.  ▼.  R.  M.  Bank,  2 
Colo.  665;    10  Cyc.  700,  936. 

But  the  plaintiff  says  that  in  the  very 
action  the  court  which  rendered  the  judg- 
ment on  the  stipulation  had  authority  to 
determine  and  as  a  matter  of  law  did  favor- 
ably pass  upon,  the  authority  of  the  attorney 
to  make  such  a  stipulation,  and  give  bis 
consent  in  the  name  of  the  bank  for  the  entry 
of  the  judgment ;  and  such  declaration  Is 
conclusive  upon  the  garnishee.  Our  Court 
of  Appeals  in  Everett  v.  Conn.  Mut  L.  Ins. 
Co.,  4  Colo.  App.  509,  86  Pac.  616,  held  that 
It  Is  necessary  for  a  plaintiff  to  obtain  a  valid 
judgment  against  the  principal  defendant  in 
order  to  charge  the  gamishee;  and  it  Is 
further  therein  held,  in  accordance  with  what 
we  consider  to  be  the  law,  that  the  gamishee 
at  bis  peril  Is  bound  to  assert  all  jurisdic- 
tional defenses  in  order  to  protect  himself 
In  case  suit  Is  brought  against  him  by  bis 
original  creditor.  The  assertion  of  such  de- 
fenses by  a  garnishee  Is  not  a  collateral  at- 
tack npon  the  judgment  against  the  defend- 
ant It  Is  a  direct  attack  which  he  is  per- 
mitted to  make  in  the  action  in  which  he  l8 
sought  to  be  held,  and  If  he  neglects  to  as- 
sert jurisdictional  defects  in  the  judgment 
against  his  creditor  which  are  known  to 
him,  he  does  so  at  his  peril,  and  a  judgment 
rendered  against  him  as  a  result  of  a  failure 
to  assert  tbem  will  be  no  protection  to  him 
in  case  tbe  defendant  subsequently  brings 
an  action  against  him  upon  the  same  demand. 
The  garnishee,  therefore,  in  this  action  la 
In  a  position  to,  and  he  did,  assert  the  juris- 
dictional defect  In  the  judgment  obtained 
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against  the  defendant  in  this  action.  He 
was  aware  of  It,  and  so  pleaded  it  Since 
a  stockholder  has  no  inherent  authority  to 
act  as  agent  of  his  corporation,  or  to  employ 
counsel  to  stipulate  for  judgment  against  It, 
and  it  appearing  here  that  the  stockholder 
had  no  special  authority  from  the  bank  either 
to  employ  counsel,  or  by  himself  or  through 
the  attorney  to  confess  Judgment,  we  hold 
that  the  judgment  entered  upon  the  stipula- 
tion is,  as  against  the  defendant  and  this 
garnishee,  entirely  void.  For  this  reason, 
also,  the  judgment  below  discharging  the 
garnishee  may  be  upheld.  9  Enc.  PI.  &  Pr. 
810  et  seq. ;  McPhee  v.  Gomer,  6  Colo.  App. 
461,  41  Pac.  836. 

2.  But  there  la  another  reason  based  ui>on 
the  merits,  why  the  garnishee  should  not  be 
held.  The  recelrership  proceeding,  In  which 
an  award  to  the  present  garnishee  was  made 
of  the  same  sum  which  plaintlft  claims  here, 
was  declared  void  by  this  court.  Jones  v. 
Bank  of  LeadvlUe,  10  Colo.  464,  17  Pac.  272. 
We  may  concede,  for  our  present  purpose, 
that  the  allowance  therein  made  to  the  re- 
ceiver (the  garnishee  here)  was  also  void. 
It  may  be  that  the  assignment  by  the  bank  to 
Trimble  was  voidable,  and  that  he  took  no 
steps  thereunder.  The  garnishee,  it  is  true, 
relies  in  part  upon  allowances  in  his  favor 
in  the  proceedings  referred  to.  He  also  in- 
sists on  his  demand  against  defendant  for 
compensation  and  disbursement,  Irrespective 
of  the  former  judgment  therefor  in  his  favor. 
We  shall  assume,  but  not  decide,  that  the 
plaintlft  In  this  action  is  not  bound  or  affect- 
ed by  the  assignment,  or  by  any  order  or 
judgment  in  Trimble's  favor  made  in  the  re- 
ceivership, or  In  the  .Tones  or  Breene  Cases. 
We  therefore  proceed  with  this  case  as 
though  the  garnishee  had  in  his  possession, 
when  served  with  process  in  this  action,  |24, 
123.08  which  belonged  to  the  defendant,  un- 
affected by  any  previous  allowance.  By  sec- 
tion 130  of  the  attachment  and  garnishment 
act  of  the  Civil  Code  (Mills'  Ann.  Code)  the 
garnishee  is  allowed  to  retain  or  deduct  out 
of  the  property  or  credits  of  the  defendant  in 
his  hands  all  demands  against  the  defend- 
ant of  which  he  could  have  availed  him- 
self had  he  not  been  summoned  as  garnishee, 
and  this  court  has  ruled  that  the  garnishee 
may  plead  as  a  defense  or  set-off  whatever 
he  might  have  pleaded  were  the  suit  directly 
against  him  by  his  own  creditor.  Sauer  v. 
Town  of  Nevadavllle,  14  Colo.  54,  23  Pac.  87. 
In  the  opinion  In  that  case  was  cited  with 
approval  section  4C2  of  Drake  on  Attach- 
ments, where  the  learned  author  says  that 
under  no  circumstances  shall  a  garnishee,  by 
the  operation  of  the  proceedings  against  him, 
be  placed  In  any  worse  condition  than  he 
would  be  If  the  defendant's  claim  against  him 
were  enforced  by  the  defendant  himself. 
See,  also,  14  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
845  et  seq.  This  is  the  rule  in  the  absence 
of  fraud,  and  no  question  of  fraud  is  here  In- 
volved. The  garnishee's  liability  in  this  ac- 
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tlon,  therefore.  Is  precisely  what  It  would  be 
were  he  defending  against  an  action  brought 
directly  against  him  by  the  bank  to  recover 
upon  the  claim  made  here  against  him  by  the 
plaintiff.  It  is  the  plaintiff's  contention  that, 
because  the  receivership  and  assignment  were 
void  as  to  the  bank's  creditors,  and  because 
the  possession  of  the  bank's  property  which 
Trimble  took,  and  all  of  bis  acts  with  ref- 
erence thereto,  were  under  an  invalid  posses- 
sion, he  Is  not  entitled  to  any  compensation 
for  his  own  services,  or  for  disbursements 
made  by  him  la  converting  into  money  the 
bank's  property.  It  is  the  law  that,  where  a 
receiver  is  appointed  without  authority  by 
a  court,  the  court  making  the  appointment 
has  not  the  power,  and  ought  not,  to  award 
him  in  that  proceeding  compensation  for  bis 
services  out  of  the  trust  property.  It  may  be 
and  has  been  conceded  that  neither  In  the  re- 
ceivership proceeding  nor  under  the  assign- 
ment could  the  court  have  made  such  allow- 
ances to  Trimble.  It  is  well  settled — ^and 
the  plaintiff  so  concedes,  but  says  the  doc- 
trine does  not  here  apply — that  in  a  proper 
action  a  receiver  thus  appointed  may  re- 
cover compensation  for  his  services  against 
the  person  responsible  for  his  appointment 
German  Nat  Bank  v.  Best,  32  Colo.  1»2,  76 
Pac.  308.  In  perfect  good  faith,  and  under 
the  advice  of  counsel,  and  with  the  approv- 
al and  order  of  the  district  court,  and  at  the 
direct  instance,  and  upon  the  petition,  of 
the  bank  Itself,  Trimble  took  possession  of 
Its  property,  and  administered  its  affairs. 
So  far  as  his  rights  are  concerned,  it  makes 
no  difference  If  the  assignment  and  the  re- 
ceivership were  void.  All  of  his  acts  with 
reference  to  the  bank's  property  were  done 
at  its  instance  and  request  and  with  its  know- 
ledge. 

But  plaintiff  says  that  the  meeting  of  the 
Ixjard  of  directors  of  the  bank,  at  which 
were  passed  the  resolutions  requesting  Trim- 
ble to  act  as  receiver  and  assignee,  and  to 
take  possession  thereunder,  and  administer 
its  assets,  was  Illegal  in  that  all  of  the  direc- 
tors did  not  receive  notice,  aad  all  were  not 
present  and  participating.  Not  only  for  this 
reason,  but  also  because  a  receiver  could  not 
be  appointed  upon  the  petition  of  the  bank 
Itself,  counsel  say  it  follows,  as  a  matter 
of  law,  that  the  bank  Itself  was  not  respon- 
sible for,  and  did  not  and  could  not  secure, 
Trimble's  appointment.  Let  us  see  what  are 
the  facts:  There  were  five  directors  of  the 
bank,  one  of  whom,  the  president,  had  per- 
manently removed  from  and  was  not  in  the 
state  at  the  time.  The  evidence  tends  to 
show  that  the  other  four  had  notice  of  and 
that  three  were  present  at  and  participated 
in,  the  meeting.  Three  constituted  a  major- 
ity of  the  board,  and  of  the  three  present 
one  owned  490  of  the  500  shares  of  the  capi- 
tal stock  of  the  bank  and  the  other  10 
shares  were  owned  by  the  other  two  partic- 
ipating directors.  In  addition  to  this,  not 
only  did  the  officers  and  director 
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bank  stand  by  without  protest  or  objection, 
but,  on  the  contrary,  gave  their  consent  and 
approbation  while  Trimble  proceeded  for 
more  than  five  years  to  give  his  services,  em- 
ploy counsel  and  clerical  assistance  in  ad- 
ministering npon  and  collecting  its  assets. 
$45,140.93  which  Trimble  collected  of  the 
bank's  assets  he  turned  over  to  the  bank's 
judgment  creditors  under  a  valid  order  of 
the  court  In  an  action  to  which  the  bank  It- 
self was  a  party,  without  any  objection  or 
protest  on  its  part  or  that  of  its  managing 
officers.  Other  indebtedness  of  the  bank 
was  also  paid  by  Trimble  in  the  same  way. 
In  these  circumstances,  therefore,  especially 
since  the  bank  has  had  the  benefit  of  Trim- 
ble's services,  it  should  be  held  accountable 
fbr  a  reasonable  compensation  for  bis  own 
services  and  his  expenditures.  This  is  not 
a  case  where,  under  its  charter,  the  bank 
was  acting  ultra  vires.  It  may  be  and 
doubtless  is  true,  and  for  the  purposes  of  this 
case  we  have  so  assumed,  that  the  bank  did 
not  through  its  officers  properly  exercise  its 
power  in  securing  the  appointment  of  a  re- 
ceiver, or  in  making  the  assignment.  But 
undoubtedly  the  bank  had  the  power  to 
make  an  assignment  of  its  property  for  the 
benefit  of  creditors,  and  to  give  Trimble  pos- 
session of  its  assets  for  such  purpose.  Mere- 
ly because  it  improperly  exercised  an  un- 
doubted power  that  it  possessed  does  not  con- 
stitute its  act  ultra  vires  in  the  sense  that 
It  can  escape  all  liability  therefor.  Having 
apparently  clothed  Trimble,  and  as  he  be- 
lieved, with  the  power  to  administer  its  as- 
sets, the  bank,  even  though  in  the  particular 
exercise  of  the  power  to  that  end  it  did  not 
proceed  regularly,  must  compensate  him  for 
his  services,  since  it  has  reaped  their  bene- 
fits, and  must  be  held  to  have  ratified  the 
action.  This  conclusion  Is  clearly  warrant- 
ed by  Jones  v.  Langhome,  19  Colo.  206,  34 
Pac.  997,  particularly  by  the  opinion  on  re- 
hearing of  Mr.  Justice  Elliott,  wherein  he 
says,  referring  to  the  same  void  order  of 
appointment  as  that  involved  here,  that 
where  it  appears  that  the  bank  not  only  re- 
ceived, but  has  hitherto  retained,  the  fruits 
of  a  void  order,  it  is  held  estopped  to  ques- 
tion the  validity  of  the  proceedings  by  which 
It  obtained  money.  6  Thompson  on  Corp.  f§ 
5975,  5978;  Brice  on  Ultra  Vires  (3d  Ed.)  37  et 
seq.;  10  Cyc.  1068-1078. 

In  thus  disposing  of  this  case  in  favor  of 
the  garnishee  upon  two  substantial  grounds, 
it  has  not  been  necessary  to  consider  his 
plea  of  the  statute  of  limitations  and  the  off- 
set asserted.  It  may  be  well  to  add  that,  in 
reciting  as  facts  that  which  we  think  the  rec- 
ord discloses,  we  have  not  overlooked  plain- 
tifTs  contention  that  they  are  not  in  all  re- 
spects as  we  have  expressed  them.  But  the 
stipulation  which  was  entered  into  by  coun- 
sel and  used  upon  the  trial  constitutes  a  part 
of  the  bill  of  exceptions  which  the  plaintiCC 
herself  has  prepared.  It  therefore  is  bind- 
ing upon  her,  and  together   with  the  evi- 


dence which  was  produced,  which  is  also  em- 
bodied in  the  bill,  tends  to  show  the  facts 
to  be  as  we  have  outlined  them,  and  upholds 
the  findings  of  the  trial  court  upon  which  its 
Judgment  was  founded.  The  discussion  of 
counsel  as  to  the  burden  of  proof  we  do  not 
consider  important,  though  the  usual  mie  is 
that  the  burden  of  establishing  the  gar- 
nishee's liability  rests  upon  the  plaintiff. 
But  here  the  preponderance  of  the  uncon- 
tradicted evidence  Is  so  clearly  In  the  gar- 
nishee's favor,  not  only  as  to  the  reasonable- 
ness of  the  amount  claimed  by  him  for  allow- 
ances, but  upon  the  other  material  Issues  In 
the  case,  that  we  deem  the  question  of  the 
burden  of  proof  of  do  practical  moment 

Because  the  plaintiff's  Judgment  again.st 
the  defendant  Is,  as  to  this  garnishee,  void, 
and  npon  the  merits  the  garnishee  is  entitled, 
as  against  the  bank  and  also  as  against  the 
plaintiff,  to  retain  for  his  compensation  the 
money  of  the  bank  which  be  liad  In  his 
hands,  the  judgment  of  the  court  below, 
which  so  determined,  is  affirmed. 

Affirmed. 

GABBERT,  C.  J.,  and  BAILBT,  X,  concur. 


35  Colo.  93 
CENTRAL  TRUST  CO.  v.  CULVER. 
(Supreme  Court  of   Colorado.    Dec.   4.   1905.) 

1.  AppeaI/— Habmlebs    Ebbob— Pkesumptiok 

of  i'bejudice. 

Tile  exclusion  of  material  evidence  will 
Justify  a  reversal,  unless  it  appears  beyond  a 
reasonable  doubt  that  the  refusal  of  Ruch  evi- 
dence could  not  have  affected  the  result 

I  Ed.  Note. — For  cases  in  point  see  voL  3, 
Cent  Dig.  Appeal  and  Error,  {  4041.] 

2.  EVIDENCB  —  Declabatiors  —  Chabacieb- 
iZATio.N  of  Title. 

On  the  issue  of  abandonment  of  a  priority 
in  a  water  right  awarded  to  a  certain  ditch, 
declarations  of  a  former  owner  of  the  priority, 
made  during  the  period  of  his  ownership,  when 
using  water  for  irrigating  purposes  from  the 
river  feeding  such  ditch,  but  by  diverting  the  wa- 
ter through  other  bead  gates  than  the  ditch,  to 
tlie  eftect  that  he  then  claimed  to  be  the  owner 
of  the  priority  in  question  and  that  he  was 
exercising  rights  thereunder  in  irrigating  from 
the  river,  were  admissible  to  show  that  declar- 
ant did  not  intend,  by  disusing  his  ditch,  to 
abandon  the  water  right  aw&i-ded  thereto. 

Appeal  from  District  Court,  Boulder  Coun- 
ty;  James  E.  Garrlgues,  Judge. 

Action  by  Cary  Culver  against  the  Central 
Trust  Company.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.    Reversed. 

Talbot  Denison  &  Wadley,  for  appellant 
H.  M.  Minor  and  Albert  Dakan,  for  appellee. 

GUNTER,  J.  This  was  an  action  by  appel- 
lee against  appellant  to  restrain  appellant 
from  diverting  from  the  Little  Thompson 
river  water  for  the  purposes  of  irrigation 
awarded  to  ditch  No.  9  under  priority  No.  10. 
After  issue  Joined  the  case  was  tried  to  the 
court  without  the  aid  of  a  Jury.  The  only 
issue  involved  was  one  of  fact;  that  is.  wheth- 
er or  nut  the  rights  awarded  as^irlQ^yy^'o. 
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10  under  a  decree  rendered  in  May,  1883,  to 
tbe  predecessors  In  title  of  appellant  to  such 
priority  had  been  abandoned.  There  was  evi- 
dence for  appellee  that  ditch  No.  9  had  not 
been  used  since  the  date  of  said  decree  in 
1883.  There  was  also  evidence  for  appellee 
tending  to  show  that  the  priority  so  award- 
ed—that is,  priority  No.  10— had  not  been 
used  In  any  manner  since  the  date  of  said 
decree.  There  was  evidence  on  behalf  of  ap- 
pellee tending  to  show  that  snch  priority  had 
been  abandoned.  There  was  evidence  for  ap- 
pellant tending  to  show  that  the  priority  In 
question  had  been  claimed,  owned,  and  applied 
to  a  beneficial  nse  by  the  predecessors  In  title 
of  apiiellant  until  1897,  and  that  such  priority 
had  been  availed  of  by  diverting  the  waters 
represented  by  the  priority  tlirough  the  Cul- 
ver and  Mahoney  ditch,  the  supply  lateral, 
the  Melnig  ditch,  and  the  Blore  ditch  No.  1. 

Appellant  contends  that,  although  the  orig- 
inal ditch  might  have  been  disuaed,  the 
priority  awarded  to  it  had  been  availed  of  by 
diversions  and  applications  to  a  beneficial 
nse  made  through  other  adjacent  head  gates. 
The  court  found  this  issue  (abandonment),  up- 
on evidence  substantially  conflicting,  for  the 
plaintiff  below,  appellee  here.  In  the  course 
of  its  summing  up  the  trial  court  observed: 
"I  will  say  that  there  are  many  things  in 
connection  with  this  case  not  clear  to  my 
mind;  many  things  that  are  unsatisfactory, 
but  I  Iiave  to  do  the  best  I  can  with  what  I 
have  before  me."  This,  from  the  court's  opin- 
ion, goes  in  support  of  our  conclusion  that 
its  finding  and  judgment  was  based  upon 
evidence  substantially  conflicting;  and  while 
we  disclaim  any  Intent  to  assume  the  function 
of  the  trial  court  and  pass  upon  the  weight  of 
the  evidence,  and  disclaim  any  intention 
of  intimating  wliat  the  Judgment  of  the  court 
should  have  been,  yet  we  are  justified  in 
saying  that  the  evidence  was  substantially 
conflicting.  This  being  true,  we  are  unable 
to  say  what  effect  was  had  upon  tbe  finding 
and  judgment  of  the  court  by  the  exclusion 
of  certain  material  evidence  to  wWch  we  will 
hereinafter  refer.  Tlie  courts  of  this  state 
have  gone  to  the  extent  of  holding  that  the 
exclusion  of  material  evidence  will  justify 
a  reversal,  unless  it  appears  beyond  a  reason- 
able doubt  that  tbe  refusal  of  such  evidence 
could  not  have  affected  the  result  In  other 
words.  It  must  appear  beyond  doubt  that  the 
exclusion  of  material  evidence  could  not  have 
worked  prejudice.  Henry  v.  Colorado  I^and 
&  Water  Company.  10  Colo.  App.  14,  51  Pac. 
90.  We  cannot  declare  that,  h.id  this  evi- 
dence been  admitted,  the  court  would  have 
reached  the  same  conclusion  tliat  it  did, 
without  our  invading  the  province  of  the 
trial  court. 

The  material  and  competent  evidence  re- 
jected was  the  following:  W.  R.  Blower  vi-as 
the  owner  of  priority  No.  10  and  ditch  No.  9 
at  the  time  the  decree  fixing  the  priority  was 
entered;  that  Is,  In  188,3.  According  to  tes- 
timony offered  for  appellant  Blower  availed 


himself  of  this  priority  as  tb«  owner  thereof 
until  some  time  in  1896.  Appellant  offered 
evidence  of  declarations  made  by  Blower  at 
various  times  during  this  period  when  using 
water  for  purposes  of  Irrigation  from  the 
Little  Thompson  river;  such  declarations  be- 
ing to  the  effect  that  at  such  dates  he  claimed 
to  be  the  owner  of  the  priority  in  Question, 
and  that  he  was  exercising  the  rights  there- 
under in  his  then  irrigating  therefrom.  This 
evidence  was  for  the  purpose  of  showing  that 
he  did  not  intend  to  abandon,  and  had  not 
abandoned  as  late  as  1896,  the  rights  decreed 
to  ditch  No.  9  under  said  decree.  Other  dec- 
larations of  like  character  by  Blower  at  the 
time  of  his  use  of  tbe  water  in  question  were 
excluded  by  tbe  court  as  self-serving  declara- 
tions. These  declarations  were  admissible 
as  an  exception  to  the  general  rule  excluding 
hearsay  statements.  They  were  admissible 
as  declarations  evidencing  the  mental  con- 
dition of  the  declarant;  that  is,  that  he  did 
not  Intend,  by  a  disuse  of  his  ditch,  to  altao- 
don  the  water  right  decreed  thereto,  and  that 
he  was  Intending  to  exercise  such  water  right 
by  his  diversion  through  other  bead  gates. 
The  rule  is  that  when  it  is  material  to  prove 
the  state  of  a  person's  mind,  or  wliat  were  his 
Intentions,  you  may  prove  what  be  said,  be- 
cause that  is  a  means  by  which  you  can  find 
out  what  his  intentions  were.  Greeuleaf  on 
Evidence,  vol.  1  (16th  Ed.)  Sg  162a,  162c. 

Application  of  tills  principle  of  evidence 
has  been  made  in  this  state.  Starr  v.  Peo- 
ple, 17  Colo.  458,  30  Pac.  64,  was  an  in- 
junction against  obstructing  a  public  high- 
way. The  defendant  claimed  the  locus  in 
quo  as  his  private  property,  and  denied 
the  same  was  a  public  highway.  The  court 
held  the  acts  and  declarations  of  the  owner 
In  his  own  favor  connected  with  the  matter 
of  tbe  alleged  dedication  of  the  highway 
were  admissible.  In  City  of  Denver  v.  Ja- 
cobson,  17  Colo.  498,  30  Pac.  246,  trespass 
was  brought  against  tbe  city  for  tearing 
down  a  fence  built  by  plaintiff,  Mrs.  Jacob- 
son,  upon  a  certain  strip  of  land  of  which 
she  claimed  ownership.  The  city  justi- 
fied upon  the  ground  that  the  strip  of  land 
had  been  dedicated  by  the  plaintiff's  bus- 
band.  The  declarations  of  plaintiff's  de- 
ceased husband  in  his  own  favor,  made  in 
connection  with  the  acts  which  were  claimed 
to  constitute  the  dedication,  were  rejected 
by  the  lower  court  Because  of  this  ex- 
clusion the  case  was  reversed;  the  upper 
cotu-t  holding  that  such  declarations  were 
admissible  for  the  purpose  of  showing  the 
intent  of  the  declarant  at  the  time  the  acts 
M-ere  done,  which  were  claimed  to  consti- 
tute the  dedication. 

In  Mutual  Life  Insurance  Company  t. 
Hlllmon,  145  U.  S.  285,  12  Sup.  Ct  909,  36 
L.  Ed.  706,  the  question  before  us  was  con- 
sidered at  length.  The  action  was  upon  a 
life  Insurance  policy;  the  insured  being  one 
Hillmon  and  the  action  being  by  the  bene- 
ficiary, bis  wife.  It  was  claimed  tliat  Hill- 
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qion  bad  died.  The  vital  question  was 
whether  the  dead  body  produced  as  that  of 
the  insured  was  so  in  truth,  or  was  that  of 
one  AValters.  On  March  2d  Walters  wrote 
letters  to  his  betrothed  and  others  declar- 
ing bis  Intent  to  accompany  HiUmon  and 
a  third  party.  It  was  contended  by  the 
Insm-ance  company  that  Walters  died  on 
March  5th  In  company  with  HlUmon  and 
that  his  body  had  been  burled  as  that  of 
Hillmou.  The  letters  written  on  March  2d 
were  Introduced  for  the  purpose  of  showing 
his  intent  to  travel  with  HiUmon,  and  as 
tending  to  show  that  he  was  with  HiUmon 
on  March  5th,  and  that  the  body  In  question 
was  his  body,  and  not  that  of  Hlllmon.  The 
lower  court  excluded  the  evidence  as  hear- 
say. The  case  was  reversed  for  error  in 
this  ruling.  The  court  In  the  course  of  its 
opinion  said:  A  man's  state  of  mind  or  feel- 
ing can  only  be  manifested  to  others  by 
countenance,  attitude,  or  gesture,  or  by 
sounds  or  words,  spoken  or  written.  The 
nature  of  the  fact  to  be  proved  is  the  same, 
and  evidence  of  its  proper  tokens  Is  equally 
competent  to  prove  It,  whether  expressed 
by  aspect  or  conduct;  by  voice  or  pen. 
.When  the  intention  to  be  proved  Is  impor- 
tant only  as  qualifying  an  act.  Its  con- 
nection with  that  act  must  be  shown,  In 
order  to  warrant  the  admission  of  declara- 
tions of  the  Intention.  But  whenever  the 
intention  Is  of  Itself  a  distinct  and  mater- 
ial fact  in  a  chain  of  circumstances  it  may 
be  proved  by  contemporaneous  oral  or  writ- 
ten declarations  of  the  party.  The  exist- 
ence of  a  particular  intention  in  a  certain 
person  at  a  certain  time  being  a  material 
fact  to  be  proved,  evidence  that  he  expressed 
that  intention  at  that  time  is  as  direct  evi- 
dence of  the  fact,  as  his  own  testimony 
that  he  then  had  that  intention  would  be. 
After  his  death  there  can  hardly  be  any 
other  way  of  proving  it;  and  while  he  Is 
still  alive,  his  own  memory  of  his  state  of 
mind  at  a  former  time  is  no  more  likely 
to  be  clear  and  true  than  a  bystander's 
recollection  of  what  he  then  said,  and  is 
less  trustworthy  than  letters  written  by 
him  at  the  very  time  and  under  circum- 
stances precluding  a  suspicion  of  misrepre- 
sentation." 

We  do  not  find  it  necessary  to  consider 
the  other  questions  presented  as  grounds  for 
a  reversal. 

Judgment  reversed. 

The  CHIEF  JUSTICE  and  MAXWELL, 
J.,  concur. 

34  Colo.  393 

CITY  AND  COUNTY  OF  DENVER  et  al.  t. 

HALLETT. 
(Supreme  C!ourt  of  Colorado,  July  3,  1905.    On 

Rehearing,  Nov.  6,  1905.) 
1.  Municipal  Cobpobations  —  Issuance  of 
Bonds — Submission  of  Question  to  Popu- 
lAB  Vote. 

The  question  of  the  iasuance  of  bonds  by  a 
municipal  corporation,  as  submitted  to  the  elec- 


tors, was:  "Shall  the  city  ♦  •  •  issue  bonds 
•  •  •  bearing  interest  at  the  rate  of  4  per 
cent  per  annum  and  maturing  in  not  less  than 
15  years  nor  more  than  30  .years,  the  principal 
to  be  payable  in  pqual  annual  iustallments." 
The  ordinance  providing  for  the  issuance  of  tlie 
bonds  iprovided  that  they  "shall  be  payable  at 
the  option  of  the  oitj'  and  county  15  years  after 
date  and  absolutely  due  and  payable  2.5  years 
after  date.  Held,  that  the  bonds  proposed  by 
the  ordinance  are  not  responsive  to  the  ques- 
tion   submitted. 

2.  Same — Ebection    OF    Acditoridm — IssuK 
or  Bonds. 

Const,  art.  20,  granting  home  rule  to  Den- 
ver, and  providing  that  the  people  of  Denver 
shall  always  have  the  exclusive  power  of  mak- 
ing, altering,  revising,  or  amending  their  char- 
ter, bestowed  upon  the  people  of  such  city  every 
power  possessed  by  the  Legislature,  and  it  is 
within  Its  iwwer  to  provide  by  charter  for  the 
erection  of  an  auditorium,  to  purchase  a  site 
therefor,  and  to  issue  bonds  to  discharge  the  in- 
debtedness. 

3.  Same — Payments  in  Installments. 

The  question  submitted  to  electors  was 
"Shall  the  city  and  county  of  Denver  issue 
bonds  •  •  •  bearing  interest  at  the  rate  of 
4  per  cent,  per  annum  and  maturing  in  not 
less  than  15  years  nor  more  than  30  years,  the 
principal  to  be  payable  in  equal  annual  in- 
stallments." Held,  that  bonds  maturing  in  15 
years  after  date,  providing  for  the  payment  of 
one-fifteenth  of  the  principal  of  the  bonds  in 
annual  installments,  or  bonds  maturing  each 
year  through  the  period  of  15  years,  so  that 
one-fiftenth  of  the  entire  debt  would  be  ex- 
tinguished each  year,  would  be  responsive  to 
the  question  submitted. 

4.  Same. 

Under  Const,  art.  11,  5  8,  providing  that 
"No  city  *  •  •  shall  contract  any  debt  by 
loan  in  any  form  ezcejit  by  means  of  an  ordi- 
nance *  *  •  specifying  the  purposes  to  which 
the  funds  to  be  raised  shall  be  applied  and 
providing  for  the  levy  of  a  tax  •  •  •  suf- 
ficient to  pay  the  annual  interest  and  extinguish 
the  principal  of  such  debt  within  15,  but  not 
less  than  10  years  from  the  creation  thereof," 
a  city  may  issne  bonds  maturing  in  15  years  aft- 
er date,  and  providing  for  payment  thereof  in 
15  annual  installments,  or  bonds  maturing  each 
year  through  the  period  of  15  years,  so  that 
one-fifteenth  of  the  entire  debt  will  be  extin- 
guished each  year. 

The  Chief  Justice  and  Campbell  and  Max- 
well, JJ.,  dissenting  in  part. 

En  Banc.  Appeal  from  District  Court, 
City  and  (bounty  of  Denver;  Booth  M.  Malone, 
Judge. 

-Action  by  Moses  Hallett,  executor  of  the 
■will  of  George  W.  Clayton,  deceased,  against 
the  city  and  county  of  Denver  and  others,  to 
restrain  the  Issuance  of  certain  bonds.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Henry  A.  Lindsley  and  Halstoad  li.  Ritter, 
for  appellants.    Macbeth  &  May,  for  appellee. 

STEELE,  J.  The  plaintiff  alleges:  Tliat 
there  was  submitted  to  the  taxpaying  voters 
of  the  city  and  county  of  Denver  the  following 
question :  "Shall  the  city  and  county  of  Den- 
ver Issue  bonds  to  an  amount  not  exceeding 
$400,000,  bearing  interest  at  a  rate  of  4  per 
cent  per  annum,  and  maturing  in  not  less 
than  15  years  nor  more  than  30  years,  the 
principal  to  be  payable  in  equal  annual  In- 
stallments, commencing  the  nexty^uc^SpJlQw- 


Colo.) 


CITY  AND  COUNTY  OF  DENVER  t.  HALLETT. 


1067 


Ing  the  Issuance  of  said  bonds,  for  the  purpose 
of  erecting  a  public  auditorium,  including  the 
purchuse  of  tbe  site  therefor,  if  desired?" 
That  subsequently  to  the  submission  of  said 
question,  the  city  council  of  the  city  and  coun- 
ty of  Denver  passed  an  ordinance  providing 
for  tbe  Issuance  of  $400,000  in  bonds  for  tbe 
purpose  of  erecting  a  public  auditorium, 
including  the  purchase  of  a  site  ther^or. 
Section  4  of  the  ordinance  provides  that  the 
laonds  "shall  be  payable  at  the  option  of  tbe 
city  and  county  15  years  after  date,  and 
absolutely  due  and  payable  25  years  after 
date.  They  shall  be  of  tbe  denomination  of 
$1,000,  and  shall  bear  interest  at  tbe  rate  of 
4  per  centum  per  annum,  payable  semiannual- 
ly." Tbe  complaint  furthei*  alleges  that  the 
city  and  county  of  Denver  has  no  power  or 
authority  to  construct  or  have  an  audi- 
torium, nor  to  issue  bonds  for  tbe  payment  of 
tbe  cost  thereof,  and  that  the  oflScers  of  tbe 
city  and  county  are  about  to  issue  bonds  In 
accordance  with  tbe  terms  of  said  ordinance, 
and  prays  that  an  Injunction  issue  restraining 
the  city  and  county,  and  the  officers  thereof, 
from  issuing  or  signing  the  bonds  prwosed  to 
be  issued,  or  from  entering  into  any  contract 
for  the  sale  thereof,  from  acquiring  a  site 
for  the  erection  of  said  auditorium  or  talking 
any  steps  relating  thereto.  It  appears  that 
the  plalntifr,  in  his  capacity  as  executor,  is 
tbe  owner  of  large  tracts  of  real  estate  In  the 
city,  upon  which  large  taxes  are  annually 
paid,  which  will  be  subjected  to  very  heavy 
additional  burdens  for  the  payment  of  tbe 
principal  and  Interest  of  the  bonds,  if  Issued, 
The  complaint  does  not  state  the  result  of  the 
vote  on  tbe  question  submitted,  but,  from  the 
fact  that  tbe  case  Is  here,  we  conclude  that 
the  vote  was  in  the  affirmative.  Demurrer  to 
tbe  complaint  was  overruled.  The  defend- 
ants elected  to  stand  by  the  demurrer;  Judg- 
ment was  rendered  in  accordance  with  the 
prayer  of  the  complaint;  and  the  defendants 
appealed  to  this  court. 

The  Judgment  of  the  district  court  was 
right  The  power  to  direct  the  issuance  of 
bonds  for  the  erection  of  an  auditorium  was 
granted  by  tbe  people  when  tbey  voted  af- 
firmatively upon  tbe  question  submitted;  but 
tbe  people  granted  the  power  to  issue  bonds 
"bearing  interest  at  the  rate  of  4  per  cent 
per  annum,  maturing  in  not  less  than  15  nor 
more  than  SO  years,  the  principal  to  be  pay- 
able in  equal  annual  Installments  commencing 
the  next  year  following  the  issuance  of  said 
bonds,"  not  bonds  "payable  at  the  option  of 
the  city  and  county  15  years  after  date,  and 
al>solutely  due  and  payable  25  years  after 
date."  Tbe  people  vested  in  the  city  council 
the  discretion  of  determining  when,  after 
15  years  and  within  30  years  from  their  date, 
all  the  bonds  should  mature,  but  tbey  re- 
quired that  tbe  principal  should  be  made 
payable  in  equal  annual  installments.  Tbe 
bonds  authorized  by  the  ordinance  are  not 
tbe  bonds  authorized  by  the  people;  and  It 
follows  that  the  Issuance  of  the  bonds  under 


tbe  ordinance  was  properly  enjoined.  Tbe. 
city  attorney  urges  that  bonds  providing  for 
the  payment  of  the  principal  in  equal  annual 
Installments  ate  unsalable,  and  that  tbe 
will  of  the  people  in  voting  for  an  auditorium 
will  be  overthrown  unless  bonds  such  as  pro- 
posed are  held  to  be  In  accordance  with  the 
question  submitted.  The  city  council  derives 
all  Its  powers  to  issue  bonds  for  an  audi- 
torium from  the  people.  The  plain,  unambig- 
uous mandate  was  that  the  bonds,  when 
issued,  should  be  payable  in  equal  annual  in- 
stallments. If  the  bonds  tben  authorized 
cannot  be  sold,  we  know  of  no  authority 
that  can  direct  the  Issuance  of  another  and 
different  character  of  bond. 

It  is  also  said  that  the  charter  requires  a 
sinking  fund  to  meet  the  bonded  Indebted- 
ness, and  that  tbe  annual  deposit  in  that 
fund  ia  tbe  equivalent  of  payment  and  that 
tbe  bonds  are  made  "payable  in  equal  annual 
installments,"  when  annual  deposits  in  tbe 
sinking  fund  are  made.  The  word  "payable," 
In  this  connection,  Is  not  susceptible  of  any 
such  construction.  "Payable  In  equal  annual 
installments"  means  that  an  equal  amount  of 
each  bond  or  of  the  whole  debt  shall 
become  due  each  year;  that  the  payment 
thereof  shall  become  legally  enforceable 
against  the  city;  tbat  It  is  tbe  right  of 
tbe  city  to  make  annual  payments  of  tbe 
principal,  and  tbe  duty  of  tbe  holders  of  tbe 
bonds  to  accept  such  payment  The  words 
are  in  daily  use  by  tbe  English-speaking  peo- 
ple and  need  no  interpretation,  and  to  con- 
strue them  as  meaning  tbat  the  city  may 
place  annually  in  its  sinking  fund  an  amount 
to  meet  the  obligations  at  maturity  would 
be  without  Justiflcation. 

In  holding,  as  we  do,  that  the  bonds  pro- 
posed are  not  tbe  bonds  directed  by  the 
people  to  be  issued,  we  tiave  determined  tbe 
case,  and  might  well  refuse  to  decide  tbe 
other  questions  Involved.  But,  inasmuch  as 
tbe  power  of  the  city  to  erect  a  public  audi- 
torium Is  challenged,  and  tbe  question  is  of 
public  moment  and  concern,  and  as  much 
time  and  expense  will  be  saved  by  a  determi- 
nation of  this,  the  main  question,  we  are  con- 
strained by  the  force  of  the  public  inter- 
ests to  give  our  opinion  upon  this  subject 

This  court  in  passing  upon  the  authority  of 
tbe  city  of  LeadviUe  to  license  certain  oc- 
cupations, said  (Bemhelmer  v.  City  of  Lead- 
viUe, 14  Colo.  520,  24  Pac.  332):  It  Is 
a  well-settled  elementary  principle  that 
the  charter  of  a  municipal  corporation,  or, 
if  organized  under  a  general  law,  that  such 
general  law,  is  the  instrumentality  by  means 
of  which  tbe  Iieglslature  of  the  state  dele- 
gates to  the  municipal  body  tbe  right  to  exer- 
cise such  franchise,  and  such  legislative 
power  and  authority,  as  may  be  essential  to 
the  safety,  well-being,  and  prosperity  of  the 
community.  It  Is  equally  well  settled  that 
the  charter  or  the  law  by  which  the  munici- 
pal body  is  created  is  to  be  strictly  construed, 
and  that  no  powers  are  to  be  exercised  ex; 
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cept  those  wblcb  are  exprMsly  conferred,  or 
which  exist  by  necessary  implication.  This 
principle  of  law  Is  expressed  with  extraordi- 
nary clearness  In  1  Dill.  Mun.  Corp.  389: 
'It  is  a  gMteral  and  understood  proposition 
of  law  that  a  municipal  corporation  possesses 
and  can  exercise  the  following  powers,  and 
no  others:  First,  those  granted  in  express 
words ;  second,  those  necessarily  or  fairly  im- 
plied in,  or  incident  to,  the  powers  expressly 
granted;  third,  those  essential  to  the  de- 
clared objects  and  purposes  of  the  corporation 
— not  simply  convenient,  but  indispensable. 
Any  fair,  reasonable,  doubt  concerning  the 
existence  of  power  Is  resolved  by  the  court 
against  the  corporation,  and  the  power  is 
denied.  Of  every  municipal  corporation  the 
charter  or  statute  by  which  it  is  created 
is  its  organic  act  Neither  the  corpo- 
ration nor  Its  officers  can  do  any  act,  or 
make  any  contract,  or  incur  any  liability, 
not  authorized  thereby.  All  acts  beyond  the 
scope  of  the  powers  granted  are  void.'" 
And  upon  the  authority  of  this  case  coun- 
sel contend  that  the  municipality  l^nown  as 
the  city  and  county  of  Denver  has  no  power 
to  build  an  auditoriam,  because  power  to  do 
so  is  not  conferred  by  the  twentieth  article 
of  the  Constitution;  because  power  to  do  so 
Is  not  incident  to,  nor  can  it  be  fairly  im- 
plied from,  the  powers  expressly  conferred; 
because  an  auditorium  is  not  essential  to  the 
declared  objects  and  purposes  of  the  mimici- 
pality.  We  agree  with  counsel  that  no  power 
to  build  an  auditorium  is  expressly  granted 
by  the  twentieth  article;  that  such  ixjwer 
Is  not  Incident  to  the  powers  expressly  con- 
ferred, nor  can  it  be  necessarily  or  fairly 
implied  therefrom;  and  that  an  auditorium 
is  not  indispensable  to  the  objects  and  i)ur- 
poses  of  the  municipality  as  declared  in  the 
twentieth  article.  But  we  do  not  agree  with 
him  that  the  stinted  grant  of  power  contained 
in  section  1  and  other  parts  of  the  article 
is  the  only  power  possessed  by  Denver.  It 
seems  very  clear  that  the  statement  con- 
tained in  the  first  section  was  not  intended 
to  be  an  enumeration  of  powers  conferred, 
but  simply  the  expression  of  a  few  of  the 
more  prominent  powers  which  municipal  cor- 
porations are  frequently  granted.  The  pur- 
pose of  the  twentieth  article  was  to  grant 
home  rule  to  Denver  and  the  other  municipali- 
ties of  the  state,  and  it  was  intended  toenlarge 
the  powers  beyond  those  usually  granted  by  the 
Legislature;  and  so  it  was  declared  in  the 
article  that,  until  the  adoption  of  a  new 
charter  by  the  people,  the  charter  as  it  then 
existed  should  be  the  charter  of  the  munici- 
pality; and,  further,  that  the  people  of 
Denver  shall  always  have  the  exclusive  power 
of  making,  altering,  revising,  or  amending 
their  charter ;  and,  further,  that  the  charter, 
when  adopted  by  the  people,  should  be  the 
organic  law  of  the  municipality  and  should 
supersede  all  other  chartew.  It  was  Intend- 
ed to  confer  not  only  the  powers  specially 
mentioned,   but  to   bestow   upon  the  people 


of  Denver  every  power  posseflaed  by  the  Legis- 
lature In  the  making  of  a  charter  for  Denver. 

It  is  therefore  necessary  to  determine 
whether  the  Legislature  could  have  conferred 
upon  the  city  of  Denver  power  to  purchase 
a  site,  erect  an  auditorium  thereon,  and  is- 
sue bonds  to  discharge  the  ind^tedness. 
In  a  number  of  cases  before  this  court,  as 
well  as  the  court  of  appeals,  it  has  been  held 
that,  with  respect  to  municipal  corporations, 
except  as  limited  by  the  Constitution,  the 
General  Assembly  has  plenary  power;  that 
it  is  clearly  a  legislative  function  to  de- 
termine what  power  shall  be  granted,  what 
withheld,  and  what  restrictions  shall  l>e 
Imposed  in  the  exercise  of  the  powers  grant- 
ed. Deltz  V.  City  of  Central,  1  Colo.  32;$; 
Darrow  v.  People,  8  Colo.  426,  8  Pac.  'M4; 
People  ex  rel.  v.  Hall,  8  Colo.  483,  9  Pac.  34; 
Vnlverde  v.  Shattuck,  19  Colo.  104.  34  I'ac. 
W7,  41  Am.  St.  nep.  208;  Trimble  v.  People. 
19  Colo.  187,  34  Pac.  981,  41  Am.  St.  Rep. 
230;  City  of  Denver  t.  Coulehan,  20  Colo. 
471,  39  Pac.  425,  27  L.  R.  A.  751;  Johnson  v. 
People,  6  Colo.  App.  163,  40  Pac.  576;  Dil- 
lon's Municipal  Corporations,  44.  The 
supremacy  of  the  l^siative  authority  over 
municipal  corporations  is  not,  however,  in  all 
respects  unlimited,  but  the  limitation  must 
be  sought  in  the  national  or  state  Constitution. 
Dillon's  Man.  Corp.  {  9.  The  same  author, 
at  page  79,  says:  "Permitting  the  voters 
of  a  municipality  to  decide  upon  questions 
of  local  interest  or  expediency,  such  as  those 
mentioned  in  this  section  and  in  the  notes, 
seems  to  the  author  to  be  conformable  to 
those  Ideas  of  self-government  and  self- 
regulation  by  the  people  concerned,  which 
lie  at  the  basis,  not  only  of  our  municipali- 
ties, but  of  our  institutions." 

The  general  purpose  of  all  general  muni- 
cipal corporations  Is  to  promote  the  general 
welfare  and  happiness  of  the  people;  and 
provisions  are  generally  made  for  the  sup- 
pression of  vice  and  Immorality,  and  the 
advancement  of  public  health  and  good  order, 
and  the  promotion  of  trade  and  industry. 
For  many  years  Denver  has  had  power  under 
her  charter  to  appropriate  funds  for  the  en- 
tertainment of  visitors  and  for  the  expenses 
of  funerals,  power  to  take  an  enumeration 
of  tlie  inhabitants,  to  foster  and  encourage 
manufactories,  for  laying  out  and  ornament- 
ing grounds  for  a  cemetery  and  for  the  sale 
of  lots  therein,  and  to  support  or  own  a  pub- 
lic library.  Not  one  of  these  powers  can 
be  regarded  as  indispensable  to  a  municipali- 
ty. Municipalities  are  permitted  to  exer- 
cise them  because  they  tend  to  the  advance- 
ment, the  culture,  the  convenience,  and  the 
general  welfare  of  the  publia  It  Is  not  a 
valid  objection  to  the  exercise  of  such  powers 
that  one  class  of  the  inhabitants  would 
receive  more  benefit  than  another.  The 
test  Is  whether  the  power.  If  exercised,  will 
promote  the  general  objects  and  purposes  of 
the  municipality,  and  of  this  the  Legislature 
Is  the  Judge  In  the  first  Instance;  and,  on- 
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less  It  clearly  appears  that  some  constitu- 
tional provision  has  been  Infringed,  the  law 
must  be  upheld. 

Au  act  of  the  Legislature  of  the  state  of 
Now  York,  authorizing  the  cities  of  New 
i'ork  and  Brooklyn  to  build  a  bridge  con- 
necting the  two  cities,  was  upheld  by  the 
Court  of  Apiwals.  The  act,  It  was  urged, 
was  In  conflict  with  the  Constitution  of  the 
state,  which  ordains  that  no  city  "  •  •  • 
shall  be  allowed  to  incur  any  indebtedness 
except  for  •  ♦  •  city  purposes."  In  pass- 
ing upon  the  validity  of  the  act,  the  court 
said:  "It  Is  Impossible  to  define  in  a  general 
way,  with  entire  accuracy,  what  a  city  pur- 
pose Is,  within  the  meaning  of  the  Constitu- 
tion. Each  case  must  largely  depend  upon 
its  own  facts,  and  the  meaning  of  these  words 
must  be  evolved  by  a  process  of  exclusion 
and  Inclusion  In  judicial  construction.  •  •  • 
The  Legislature,  when  legislating  In  view  of 
this  constitutional  limitation,  must  determine 
In  the  first  instance  what  Is  a  municipal  pur- 
pose. *  *  *  When  Its  act  Is  challenged  as 
In  conflict  with  the  constitutional  limitation, 
the  courts  must  determine  whether  debt  is 
authorized  to  be  incurred  for  a  purpose  not 
municipal.  But,  as  the  dividing  line  between 
what  is  a  municipal  purpose,  and  what  is  not, 
is  in  many  cases  shadowy  and  uncertain, 
great  weight  should  be  given  by  the  courts  to 
the  legislative  determination,  and  its  action 
should  not  be  annulled,  unless  the  purpose  ap- 
pears clearly  to  be  one  not  authorized.  As 
said  by  Judge  Folger,  In  Welsner  v.  Village 
of  Douglas,  04  N.  Y.  91,  21  Am.  Rep.  5«0: 
'If  the  purpose  designed  by  the  Legislature 
lies  so  near  the  border  line  that  It  niny  be 
doubtful  on  which  side  of  It  it  is  domiciled, 
the  courts  may  not  set  their  judgment  against 
that  of  the  lawmakers.' "  People  v.  Kelly, 
7C  N.  Y.  475. 

In  Cooley  on  Taxation,  at  page  185,  it  is 
said:  "Public  and  private  interests  are  so 
commingled  in  many  cases  that  it  is  difficult 
to  determine  which  predominates;  and  the 
question  whether  the  public  interest  is  so  dis- 
tinct and  clear  as  to  justify  taxation  Is  often 
embarrassing  to  the  Legislature,  and  not  less 
so  to  the  judiciary.  All  attempts  to  lay  down 
general  rules  whereby  the  difficulties  may  be 
solved  have  seemed,  when  new  and  peculiar 
cases  arose,  only  to  add  to  the  embarrass- 
ment, instead  of  furnishing  the  means  of  ex- 
trication from  it"  After  quoting  from  sever- 
al cases  which  we  shall  presently  cite,  be  fur- 
ther says:  "These  are  very  strong  and 
sweeping  assertions,  but  they  are  supported 
by  many  others  equally  emphatic  and  com- 
prehensive, which  are  to  be  met  with  In  the 
adjudications  of  courts.  The  very  emphasis, 
however,  with  wblch  the  principle  is  declared 
renders  is  peculiarly  liable  to  mislead,  unless 
it  Is  examined  In  the  light  of  the  adjudicated 
cases  In  which  it  has  been  applied,  generally 
with  explanations,  and  often  with  necessary 
qualifications." 

In  sustaining  an  act  of  the  Legislature 


authorizing  the  city  of  Cincinnati  to  con- 
struct the  Cincinnati  Southern  Railroad,  a 
road  several  hundred  miles  in  length,  having 
Cincinnati  and  Chattanooga  Its  northern  and 
southern  termini,  respectively.  Chief  Justice 
Scott,  in  Walker  v.  Cincinnati,  21  Ohio  St 
14,  8  Am.  Rep.  24,  said:  "Courts  cannot.  In 
our  judgmeut,  nullify  an  act  of  legislation 
on  the  vague  ground  that  they  think  it  op- 
posed to  a  general  'latent  spirit,'  sumrased  to 
pervade  the  Constitution,  but  which  neithfr 
its  terms  nor  its  Implications  clearly  disclose 
in  any  of  its  parts.  To  do  so  would  be  to  ar- 
rogate the  power  of  making  the  Constitu- 
tion what  the  court  may  think  it  ought  to  be, 
instead  of  simply  declaring  what  it  Is.  The 
exercise  of  such  power  would  make  the  court 
sovereign  over  both  Constitution  and  people, 
and  convert  the  government  into  a  judicial 
despotism.  Whilst  we  declare  that  legisla- 
tive power  can  only  be  exercised  within  the 
limits  prescribed  by  the  Constitution,  we  are 
equally  bound  to  keep  within  the  sphere  al- 
lotted to  us  by  the  same  instrument"  And 
in  speaking  of  the  power  of  the  Legislature 
said:  "But  we  must  bear  iu  mind  that  the 
question  is  one  of  legislative  power,  and  not 
of  the  wisdom,  or  ev^  justice,  of  the  manner 
in  which  that  power,  if  It  exists,  has  been 
exercised.  Hod  we  the  Jurisdiction  to  pass 
upon  the  latter  question,  we  should  probably 
have  no  hesitation  in  declaring  the  act  under 
review  to  be  an  abuse  of  the  taxing  iwwer." 
And  recognizing  that  legislation  authorizing 
municipal  aid  to  railroads  was  uuwise,  said: 
"Were  the  question  a  new  one,  aud  properly 
determinable  by  the  judgment  of  a  court  we 
should  perhaps  concur  in  opinion  with  Judge 
Redfleld  that  subscriptions  for  railway  stock, 
by  cities  and  towns,  do  not  come  appropri- 
ately within  the  range  of  municipal  powers 
and  duties.  Yet  be  is  constrained  to  add 
that  'the  weight  of  authority  is  all  in  one  di- 
rection, and  it  Is  now  too  late  to  bring  the 
matter  into  serious  debate.'"  The  Chief 
Justice  then  says:  "And  upon  the  question 
of  fact  whether  a  particular  road  is  thus 
essential  to  the  interests  of  the  city,  this 
coiurt  in  the  case  of  the  C.  W.  &  Z.  R.  R., 
already  referred  to  [1  Ohio  St  77],  quote  ap- 
provingly from  the  case  of  Goddln  v.  Crump, 
8  Leigh,  120,  In  which  it  was  said:  'If  then 
the  test  of  the  corporate  character  of  the  act 
is  the  probable  benefit  of  it  to  the  communi- 
ty within  the  corporation,  who  is  the  proper 
Judge  whether  a  proposed  measure  is  likely 
to  conduce  to  the  public  Interests  of  the  city? 
Is  It  the  court  whose  avocations  little  fit  it 
for  such  inquiries?  Or  la  It  the  mass  of  the 
people  themselves — the  majority  of  the  corpo- 
ration, acting  (as  they  must  do,  If  they  act  at 
all)  under  the  sanction  of  the  legislative 
body?    The  latter   assuredly.' " 

It  Is  held  in  Illinois  that  a  public  purpose 
is  a  corimrate  purpose,  and  that  a  tax  Im- 
posed for  a  corporate  purpose  is  one  to  be 
expended  in  a  manner  which  shall  promote 
the  general  prosperity  and  welfare  of  the  mu- 
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nicipality  wbicb  levies  It.  Johnson  t.  Coun- 
ty of  Stark,  24  111.  75 ;  Taylor  v.  Thompson, 
42  111.  9;  C.  I).  &  V.  R.  R.  Co.  v.  Smith,  62 
111.  208,  14  Am.  Rep.  99;  Burr  et  al.  y.  City 
of  Carbondale,  76  111.  455 ;  Q.  M.  &  P.  R.  R. 
Co.  V.  Morris,  84  111.  411. 

Judge  Dixon,  in  Brodbead  v.  City  of  Mll- 
wauliee,  19  Wis.  652,  88  Am.  Dec.  711,  says: 
"The  Legislature  cannot  create  a  public  debt 
or  levy  a  tax,  or  authorize  a  municipal  corpo- 
ration to  do  80,  In  order  to  raise  funds  for  a 
mere  private  purpose.  It  cannot  In  the  form 
of  a  tax  take  tbe  money  of  the  citizens  and 
give  it  to  an  individual ;  the  public  Interest 
or  welfare  being  In  no  way  connected  with 
the  transaction.  The  objects  for  which  mon- 
ey Is  raised  by  taxation  must  be  public,  and 
sucl>  as  subserve  tbe  common  interest  and 
well-being  of  the  community  required  to  con- 
tribute. To  Justify  the  court  in  arresting 
the  proceedings  and  declaring  the  tax  void, 
tbe  absence  of  all  possible  public  interest  in 
the  purposes  for  which  tbe  funds  are  raised 
must  be  clear  and  palpable — so  clear  and 
palpable  as  to  be  perceptible  by  every  mind 
at  first  blush.  In  addition  to  these,  I  under- 
stand that  it  Is  not  denied  that  claims  found- 
ed in  equity  and  Justice,  in  the  largest  sense 
of  those  terms,  or  in  gratitude  or  charity, 
will  support  a  tax.  Such  is  tbe  language  of 
the  authorities."  And  In  Whiting  v.  Sheboy- 
gan &  Fond  du  Lac  R.  Co.,  25  Wis.  at  page 
186,  3  Am.  Rep.  30,  speaking  of  municipal 
aid  to  railroads,  he  says:  "The  principle  up- 
on which  taxation  has  been  sustained  will 
readily  appear  by  a  reference  to  the  opinion 
in  Curtis'  Adm'r  v.  Whipple,  24  Wis.  350, 
1  Am.  Rep.  187.  The  city,  town,  or  county 
becomes  a  part  owner  of  the  road,  to  the 
extent  of  the  stock  taken,  and,  the  work  be- 
ing one  which  tbe  public  might  have  engaged 
in  as  the  sole  owner,  and  paid  for  entirely 
out  of  public  funds,  it  has  been  considered 
that  there  was  no  valid  objection  to  its  be- 
coming a  part  owner  thereof  as  a  stockholder 
in  a  private  corporation  which  has  undertaken 
to  do  the  same  work.  To  the  extent  of  the 
stock  taken,  the  city,  town,  or  county  is  di- 
rectly Interested  and  benefited  by  the  money 
expended  in  the  work,  tbe  same  being  a  mat- 
ter of  public  concern ;  and  it  is,  in  our  Judg- 
ment, upon  this  principle,  and  this  alone,  that 
the  taxation  in  that  class  of  cases  can  be  sus- 
tained. In  saying  this,  we,  of  course,  do  not 
intend  to  exclude  the  idea,  found  In  all  the 
cases,  that  the  road  must  be  one  situated 
within,  or  passing  through,  the  corporate 
limits  of  the  municipality  to  be  taxed,  and  so 
promoting  the  general  prosperity  and  welfare 
of  the  people  who  pay  the  taxes." 

The  Legislature  of  New  York  conferred 
upon  the  city  of  Brooklyn  the  power  to  es- 
tablish and  maintain  pul>lic  bathfi,  and  the 
city  was  held  liable  for  tbe  use  of  a  private 
pier  at  which  place  a  public  bath  had  been 
established.  Poillon  v.  Brooklyn,  101  N.  Y. 
132.  4  N.   B.   191. 

The   Legislature  of  Nebraska   authorizes 


counties  to  participate  in  interstate  repo- 
sitions, to  issue  bonds  for  such  purpose,  and 
to  erect  and  maintain  suitable  buildings  with 
which  to  make  a  county  exhibit  The  act 
was  upheld  and  the  bonds  declared  to  Ije  for 
a  public  purpose.  State  v.  Cornell,  53  Neb. 
556,  74  N.  W.  59,  39  L.  R.  A.  513,  68  Am.  St 
Rep.  629.  The  opinion  cites  many  cases  up- 
holding the  validity  of  laws  appropriating 
money  for  state  and  municipal  exhibits  at 
expositions,  from  Pennsylvania,  California, 
Kentuclcy,  and  Tennessee.  The  citation  from 
the  case  Shelby  County  v.  Exposition  Co.,  96 
Tenn.  653,  36  S.  W.  694,  33  L.  R.  A.  717,  is 
as  follows:  "To  our  minds  it  is  entirely 
clear  that  an  exhibition  of  the  resources  of 
Shelby  county  at  the  approaching  State  Cen- 
tennial E.xposition  is  a  county  purpose.  In 
view  of  the  fact  that  the  event  to  be  cele- 
brated is  one  of  no  less  note  and  importance 
than  tbe  birth  of  a  great  state  into  the 
American  Union,  and  of  the  further  fact  that 
the  exposition  la  reasonably  expected  to  at- 
tract great  and  favorable  attention  through- 
out the  country,  and  be  participated  in  and 
largely  attended  by  intelligent  and  enter- 
prising citizens  of  numerous  other  states  at 
least  it  is  beyond  plausible  debate  that  such 
an  exhibition  is  well  calculated  to  advance 
the  material  interests  and  promote  the  gen- 
eral welfare  of  the  people  of  the  county 
making  it  It  will  excite  Industry,  thrift, 
development  and  worthy  emulation  In  dif- 
ferent avenues  of  commerce,  agriculture, 
manufacture,  art  and  education  within  the 
county,  thereby  tending  to  the  permanent  bet- 
terment and  prosperity  of  her  whole  people. 
In  short  it  will  encourage  progress,  and 
progress  will  insure  increased  Intelligence, 
wealth,  ond  happiness  for  her  people,  in- 
dividually and  collectively.  Undeniably,  that 
which  promotes  such  an  object  and  facili- 
tates such  a  result  in  any  county  is,  to  that 
county,  a  coimty  purpose  in  the  truest 
sense." 

In  the  case  Sun  Printing  Company  v.  New 
York,  152  N.  Y.  257,  46  N.  E.  499,  37  L.  R. 
A.  788,  in  which  was  involved  the  power  of 
the  Legislature  to  Invest  the  city  of  New 
York  with  authority  to  build  a  railroad 
within  the  limits  of  the  city,  and  Issue  bonds 
to  meet  the  indebtedness,  the  court  said, 
with  reference  to  a  city  purpose:  "We  are 
aware  that  the  expenditures  of  our  city 
governments  have  become  enormous,  and 
that  appropriations  have  been  made  for  a 
great  vorieft^  of  purposes,  many  of  which  may 
be  open  to  criticism,  and  that  a  complete 
definition  of  a  'city  purpose'  may  not  be  pos- 
sible, in  view  of  the  fact  that  many  reasons 
may  arise  which  we  are  unable  to  foresee  or 
now  consider.  The  authorities,  in  so  far  as 
they  have  spoken  upon  the  subject,  have  only 
attempted  a  definition  as  to  certain  specified 
purposes.  We  shall  not  now  attempt  a  defini- 
tion, except  in  general  terms,  further  than  is 
necessary  to  determine  the  meaning  of  the 
acts  which  we  have  under  review.    Generally, 
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we  think,  the  purpose  must  he  necessary  for 
the  common  good  and  general  welfare  of  the 
people  of  the  municipality,  sanctioned  by  Its 
Citizens,  public  In  character,  and  authorized 
by  the  Legislature." 

In  Massachusetts,  towns  have  power  to 
raise  money  by  taxation  for  celebrations  (Hill 
V.  Easthampton,  140  Mass.  381,  4  N.  B.  811, 
and  may  appropriate  money  for  public  con- 
certs by  a  band  (Hubbard  t.  Taunton,  140 
Mass.  467,  5  N.  B.  157).  The  erection  of  a 
memorial  hall  to  be  used  and  maintained  as  a 
memorial  hall  to  the  soldiers  and  sailors  of 
the  War  of  the  Rebellion  may  properly  be 
deemed  a  public  purpose,  for  which  the  Legis- 
lature may  authorize  the  raising  of  money  by 
taxation.  Kingman  v.  Brockton  (Mass.)  26 
N.  B.  998, 11  L.  R.  A.  123.  It  was  said  by  the 
writer  of  the  opinion  In  this  case:  "This 
may  properly  be  deemed  to  be  a  public 
purpose,  and  a  statute  authorizing  the  raising 
of  money  by  taxation  for  the  erection  of  such 
a  memorial  hall  may  be  vindicated  on  the 
same  grounds  as  statutes  authorizing  the 
raising  of  money  for  monuments,  statues, 
gates  or  archways,  celebrations,  the  publica- 
tion of  town  histories,  parks,  roads,  roads 
leading  to  points  of  fine  natural  scenery, 
decorations  upon  public  buildings,  or  other 
public  ornaments  or  embellishments,  designed 
merely  to  promote  the  general  welfare,  by 
providing  for  fresh  air  or  recreation,  or  by 
educating  the  public  tastes,  or  by  inspiring 
sentiments  of  patriotism,  or  of  respect  for  the 
memory  of  worthy  Individuals.  The  reasona- 
ble use  of  public  money  for  such  purposes  has 
been  sanctioned  by  several  different  statutes, 
and  the  constitutional  right  of  the  Legislature 
to  pass  such  statutes  rests  on  sound 
principles." 

It  is  within  the  power  of  the  officers 
of  a  school  district  In  Vermont  to  build  a 
hall  In  connection  with  a  scboolhouse,  de- 
signed to  accommodate  the  schools  and  the 
Inhabitants  of  the  district,  for  the  purpose 
of  examinations  and  exhibitions,  and  such 
other  things  as  are  proper  and  customary 
in  connection  with  district  schools.  Green- 
banks  V.  Boutwell,  43  Vt.  207.  The  town 
organizations,  particularly  In  the  New  Eng- 
land states,  do  not  act  through  representa- 
tive bodies,  but  the  few  corporate  powers 
they  possess  are  exercised  by  the  citizens 
through  town  meetings;  yet  the  authority 
of  these  towns  to  build  town  halls  is  recog- 
nized, and  the  town  is  held  to  have  discre- 
tionary powers  and  that  it  may  anticipate 
Its  wants  and  may  rent  a  portion  of  the 
town  building  not  In  use.  A  Vermont  town 
had  built  a  two-story  building  for  town  pnr^ 
poses,  the  upper  story  was  known  as  the 
"Opera  Hall,"  -which  was  fitted  up  for  the 
accommodation  of  theatrical  troupes.  The 
court  held  the  building  of  the  town  hall 
was  a  valid  exercise  of  power,  and  that, 
as  the  primary  object  of  the  building  was 
for  municipal  purposes,  the  fact  that  the 
building  was  Incidentally  nsed  for  tbeatrl- 


'  cal  purposes  did  not  have  the  effect  of  ren- 
dering the  action  Invalid.  Bates  v.  Bassett, 
00  Vt  530,  15  Atl.  200,  1  L.  R.  A.  166. 

It  was  held  In  Tennessee,  where  the 
Constitution  authorizes  municipal  corpora- 
tions to  appropriate  money  for  corporate 
purposes,  that  the  city  of  Knoxvllle  could 
legally  appropriate  money  In  aid  of  a  college 
located  without  the  city  limits.  East  Ten- 
nessee University  v.  Knoxvllle,  6  Baxt.  166. 

It  Is  held  that  Philadelphia  has  power  to 
entertain  distinguished  visitors  at  public 
expense.  Tatham  v.  Philadelphia,  11  Phlla. 
276. 

The  Century  Dictionary  defines  "auditor- 
ium" as:  "A  ball  of  audience.  In  a  church, 
theater,  public  hall,  or  the  like,  the  space 
allotted  to  the  hearers  or  audience."  If  the 
primary  object  of  a  building  is  to  provide  a 
place  for  public  meetings,  the  building  itself 
may  properly  be  designated  an  auditorium, 
although  other  portions  of  it  are  devoted  to 
other  uses  than  that  of  an  auditorium  in  the 
strict  sense  of  that  term,  and  this  is  what 
the  framers  of  the  charter  had  in  mind  when 
the  question  submitted  was  proposed. 

It  Is  said  that  one  of  the  principal  pur- 
poses for  which  the  proposed  building  Is  to 
be  used  is  that  of  providing  a  place  of  meet- 
ing for  the  national  conventions  of  the  vari- 
ous organizations  throughout  the  country; 
that  even  though  It  should  appear  that  In 
other  cities  there  are  commodious  places  for 
the  meeting  of  such  national  conventions, 
and  that  Denver  has  been  highly  favored  by 
these  bodies,  but  that  unless  suitable  ac- 
commodations are  provided  the  organiza- 
tions will  not  select  Denver  as  a  place  of 
meeting,  still  that  the  erection  of  a  building 
such  as  Is  proposed,  to  meet  the  competi- 
tion of  other  dtles,  cannot  be  regarded  as  a 
proper  exercise  of  municipal  power,  and  that 
a  building  so  used  would  be  for  a  private, 
and  not  a  public,  use,  and  that  the  benefits 
accruing  therefrom.  If  any,  would  be  private 
and  not  public.  We  are  not  prepared  to 
say  that  the  erection  of  a  building  for  the 
sole  purpose  suggested  would  not  be  within 
municipal  authority,  nor  that  the  benefits 
accruing  therefrom  would  not  be  public.  It 
Is  not  a  valid  objection  to  the  exercise  of 
municipal  power  that  the  public  will  not 
make  exclusive  use  of  the  building.  Judge 
Cooley,  In  his  work  on  Taxation,  at  page 
223,  says:  "The  purposes  to  be  accomplished 
by  taxation  need  not  be  exclusively  public 
In  order  to  warrant  an  exercise  of  the  pow- 
er. There  are  sometimes  cases  In  which  the 
public  have  equally  with  private  parties  an 
Interest,  and  In  which,  therefore,  an  appor- 
tionment of  the  burden  between  the  publie 
and  such  Individuals  might  be  appropriate. 
In  such  cases  public  Interest  may  properly 
Invoke  legislative  action  for  the  levy  of  a 
tax;  and  the  legislative  determination  as  to 
the  Just  proportion  to  be  borne  by  the  pub- 
lic must  be  conclusive,  so  far  at  least  as  the 
public  are  c<mcenied." 
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It  will  not  be  dlspnted  tbat  fbe  public 
buildings  In  Denver  are  not  now  Buited  to 
tlie  demands  of  tbe  public.  Tbey  are  poorly 
ventilated,  and  crowded,  and  a  wise  and 
economical  administration  of  public  afFairs 
will  require  that  an  auditorium,  if  erected,  be 
80  constructed  as  to  provide  accommodations 
for  a  portion  of  the  public  officers  and  public 
records.  Moreover,  as  the  power  is  now  vest- 
ed exclusively  In  the  people  themselves  of 
malclng,  revising,  altering,  or  amending  their 
charter,  and  as  they  have  the  power  to  peti- 
tion for  any  measure  or  charter  amendment 
or  for  a  charter  convention,  and  may  have  re- 
ferred to  them,  upon  petition,  any  ordinance 
passed  by  the  council,  or  may  have  by  peti- 
tion ordinances  submitted  to  the  qualified 
electors,  and  as  other  matters  must  be  sub- 
mitted to  tUem,  It  would  seem  to  be  within 
their  power  to  provide  a  place  where  matters 
of  mimidpal  policy  and  expediency  may  be 
proposed,  considered,  and  acted  upon.  We 
have  cited  authorities  holding  that  school 
districts  have  authority  to  provide  a  public 
place  designed  to  accommodate  the  schools 
and  the  Inhabitants  of  the  district,  for  the 
purpose  of  examinations  and  exhibitions,  or 
such  other  things  as  are  proper  and  custom- 
ary In  connection  with  district  schools. 
Without  considering  the  question  as  to  what 
power  should  provide  the  place,  the  power 
exists;  and  It  would  seem  to  be  entirely  prop- 
er for  the  city  to  own  a  place  where  the  pub- 
lic can  witness  the  exercises  of  commence- 
ment day  of  the  various  high  schools  of  the 
city.  Such  a  place  does  not  now  exist  In 
Denver,  and  never  has  existed.  At  no  time 
In  the  history  of  Denver  have  one-half  of  the 
persons  desiring  to  do  so  been  able  to  witness 
the  commencement  exercises  of  our  high 
schools,  and  no  good  reason  is  apparent  why 
the  city  should  not  provide  a  suitable  place 
for  the  accommodation  of  the  public. 

If  Cincinnati  may  build  a  railroad  connect- 
ing It  with  a  city  In  another  state;  if  Phil- 
adelphia may  appropriate  pubUc  money  for 
the  entertainment  of  visitors;  if  Broolilyn 
may  enjoy  a  public  bath;  if  New  Tork  may 
build  a  bridge  over  water  not  owned  by  It, 
to  connect  it  with  another  city;  if  Knoxvllle 
may  appropriate  money  to  aid  a  college 
located  outside  its  limits;  If  the  municipali- 
ties of  Nebraska,  Tennessee,  and  Pennsyl- 
vania may  appropriate  money  to  exhibit  their 
resources;  If  towns  in  Massachusetts  may 
erect  memorial  halls;  If  Vermont  towns  may 
build  halls  for  schools  exhibitions;  if  New 
England  towns  may  build  town  halls  for  the 
accommodation  of  their  citizens,  under  con- 
stitutional provisions  limiting  the  power  of 
levying  taxes  to  "city  purposes,"  to  "county 
purposes,"  to  "public  purposes,"  or  to  "cor- 
porate purposes,"  as  the  case  may  be — there 
Is  no  apparent  reason  why  the  taxpayers  of 
Denver  may  not,  under  a  constitutional  pro- 
vision limiting  the  power  to  assess  and  collect 
taxes  to  the  "purposes  of  such  corporation," 
Ly  vote  order  the  erection  of  an  auditorium 


for  public  purposes,  even  though  It  be  Inci- 
dentally used  for  conventioiis  and  national 
associations.  Aa  power  to  erect  an  auditor- 
ium Is  not  granted  by  the  twentieth  article, 
the  provisions  of  that  article  relating  to  tbe 
issuance  of  bonds  to  carry  out  the  iMwers  and 
purposes  enumerated  in  section  1  of  the 
article,  however  they  may  be  construed,  have 
no  application  to  the  case  at  bar.  Bonds  for 
the  building  of  an  auditorium  must  be  issued 
under  the  limitations  of  section  8  of  article 
11  of  the  Constitution,  and  the  question,  if 
again  submitted,  should  be  drawn  with  refer- 
ence to  that  article  and  section. 

Our  conclusions,  therefore,  are:  (1)  That 
the  bonds  proposed  are  not  responsive  to  the 
question  submitted.  (2)  That  tbe  question 
submitted  not  being  in  compliance  with  sec- 
tion 8  of  article  11  of  tbe  Constitution,  the 
bonds  proposed  would  be  illegal ;  and  there- 
fore nothing  can  be  done  under  the  present 
charter  provision.  (3)  That  it  Is  within  the 
power  of  tbe  city  and  county  of  Denver  to 
provide  by  charter  for  the  erection  of  an 
auditorium  and  to  purchase  a  site  therefor. 

The  judgment  of  the  district  court  is  af- 
firmed. 

In  arriving  at  the  conclusion  that  the  Judg- 
ment of  the  district  court  should  be  affirmed, 
the  Justices  all  agree.  From  that  portion  of 
the  opinion  which  holds  that  the  people  of  the 
city  and  county  of  Draiver  have  the  power 
to  direct  the  erection  of  a  public  auditorium  at 
public  expense,  to  purchase  a  site  therefor, 
and  to  direct  the  issuance  of  bonds  to  pay  for 
the  same,  the  CHIEF  JUSTICE  and  CAMP- 
BELL and  MAXWELL,  JJ.,  dissent;  It  being 
their  opinion  that  the  purpose  mentioned  is 
not  a  "corporate  purpose." 

On  Rehearing. 

In  behalf  of  the  city  and  county  of  Denvw. 
we  are  urged  to  modify  the  opinion,  and  to 
hold  that  the  city  and  county  may  issue 
bonds  under  tbe  question  submitted,  so  that 
the  entire  debt  will  be  extinguished  at  the 
expiration  of  15  years.  Counsel  stated  In 
submitting  the  case  that  bonds  which  pro- 
vided for  an  annual  payment  of  the  principal, 
or  bonds  maturing  annually  through  the 
period  of  15  years,  were  unsalable ;  and,  that 
unless  depositing  the  required  amount  an- 
nually in  a  sinking  fund  could  be  regarded 
as  a  payment,  the  charter  must  be  amended. 
Because  of  these  statements  we  gave  to  the 
question  now  presented  no  serious  considera- 
tion. We  have  held  that  article  20  does  not 
expressly  confer  power  upon  the  municipality 
to  erect  an  auditorium,  and,  as  that  article 
does  not  purport  to  amend  section  8  of  arti- 
cle 11  with  respect  to  bonds  for  the  purpose 
of  erecting  an  auditorium,  bonds  issued  for 
such  purpose  must  be  Issued  imder  the  limita- 
tion of  that  section. 

Section  8  provides:  "No  dty  •  •  • 
shall  contract  any  debt  by  loan  in  any  form, 
except  by  means  of  an  ordinance  •  •  • 
specifying  the  i)urpose8  to  which  the  funds  t9 
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be  raised  Bhall  be  applied,  oAd  pMTtdlng  for 
tue  levy  of  a  tax  •  •  •  sufflciait  to  pay 
the  amitui]  Inteteat  and  extinguish  tlie  prin- 
cipal of  Bucti  debt  witbin  fifteen,  but  not  less 
tlian  ten  years  from  the  creation  thereof." 
The  question  submitted  to  the  electors  was: 
"Shall  the  city  and  county  of  Denver  issue 
bonds  •  •  •  bearing  interest  at  the  rate 
of  four  per  cent  per  annum,  and  maturing 
In  not  lees  than  fifteen  years  nor  more  tban 
thirty  years,  the  principal  to  be  payable  in 
equal  annual  installments?"  We  are  asked 
to  determine  whether,  tn  view  of  the  limita- 
tion of  section  8  of  article  11,  and  under  the 
question  thus  submitted,  the  city  and  county 
may  issue  bonds  maturing  in  15  years.  If 
the  question  submitted  had  been,  "Shall  the 
dty  and  county  issue  bonds  maturing  in  ten 
years?"  or  tiad  been,  "Shall  the  city  and 
county  issue  bonds  maturing  in  fifteen 
years?"  an  affirmative  vote  upon  either  ques- 
tion would  have  authorized  the  issuance  of 
bonds  and  have  met  the  requirements  of  the 
Constitution.  And  we  are  satisfied  that,  al- 
though tlie  people,  in  directing  the  issuance 
of  bonds  maturing  in  not  leas  tban  16  nor 
more  tban  30  years  exceeded  the  authority 
conferred  upon  them  through  the  CSonstitu- 
tfon,  they  did  thereby  confer  power  upon  the 
council  to  issue  bonds  maturing  in  15  years; 
and  that,  if  tlie  council  shall  direct  the  is- 
suance of  bonds  providing  for  the  annual 
instalbnents  of  principal,  so  that  the  entire 
debt  will  be  extingulsbed  at  the  expiration 
of  15  years,  the  bonds  will  conform  to  the 
question  submitted  and  will  meet  the  re- 
quirements of  section  8  or  article  11  of  the 
C!onstitution.  The  mandate  of  section  8  that 
the  ordinance  shall  provide  for  the  levy  of  a 
tax  sufficient  to  extinguish  the  principal  of 
such  debt,  within  16  but  not  less  than  10, 
years,  does  not  mean  that  no  part  of  the 
principal  of  the  debt  shall  be  paid  witbin 
10  years,  but  does  mean  that  provision  shall 
be  made  by  the  levy  of  a  tax  for  the  extin- 
guishment of  the  entire  debt  within  not  lees 
than  10  nor  more  tban  15  years.  We  see 
no  legal  objection  to  the  municipality  pro- 
viding for  annual  payments  of  the  principal. 
It  is  a  more  economical  manner  of  discharg- 
ing the  debt  than  that  of  making  annual  de- 
posits In  a  sinking  fund,  and  decidedly  safer, 
tor  tsvea  sinking  funds  have  been  known  to 
take  unto  themselves  wings;  and  these  con- 
siderations, perhaps,  induced  the  framers  of 
the  Constitution  to  not  prohibit  the  payment 
of  the  public  Indebtedness  in  Installments. 
Vve  therefore  decide  that  the  council  may 
provide  for  bonds  maturing  annually  during 
the  period  so  that  one-fifteenth  of  the  whole 
debt  will'  mature  each  year. 

We  find  support  for  our  decision  that  the 
words  "not  more  than  thirty  years,"  In  the 
question  submitted  to  the  electors,  should  be 
regarded  as  surplusage,  and  that  they  do  not 
invalidate  the  whole  submission,  in  an  opin- 
ion by  Mr.  Justice  Brewer,  when  a  member  of 
the  Supreme  Court  of  the  state  of  Kansas,  in 
eSP.— OS 


the  cdse  of  Turner  v.  Commlsaloneri  of  Wood- 
son County,  27  Kan.  314.  The  people  of  one 
of  the  townships  in  Woodson  county,  Kan., 
voted  bonds  in  an  amount  exceeding  that 
authorized  by  statute.  The  bonds  were  held 
valid  to  the  amount  authorized  by  statute. 
In  the  course  of  the  opinion,  it  was  said: 
"However  excessive  the  authority  apparentiy 
granted  by  tlie  vote  to  the  commissioners, 
that  authority  is  good  up  to  the  statutory 
limit.  The  vote  of  the  township  was  simply 
an  authorization  by  a  principal  to  its  agent, 
and  the  agent  may  perform  the  act  author- 
ized, except  so  far  as  it  is  restrained  by  some 
provision  of  law.  Oen»alIy  speaking,  a 
grant  of  excessive  authority  is  good  up  to 
the  legal  limit,  and  an  authorization  to  do 
more  than  can  legally  be  done  is  void  only 
as  to  the  excess."  One  of  the  sections  of 
the  act  under  which  the  bonds  were  voted 
was  unconstitutional,  and  counsel  contended 
that,  as  the  section  was  written  In  the  act. 
it  must  be  presumed  to  have  been  considered 
by  the  voters  and  to  have  infiuenced  their 
votes.  Answering  this  point,  Judge  Brewer 
said:  "The  idea  of  ooimsel  seems  to  be  that 
in  this  section  10  there  Is  presented  an  ex- 
tra inducement  to  the  voters  of  the  township 
to  incur  this  Indebtedness ;  that  but  for  such 
Inducement  the  bonds  would  not  have  been 
voted,  and  as  the  inducement  falls,  the  vote 
must  also  fail.  Yet  as  all  persons  are  pre- 
sumed to  know  the  law,  the  presumption  of 
course  Is  that  the  voters  all  knew  that  this 
section  is  unconstitutional,  and  were  there- 
fore uninfluenced  In  their  action  by  this  ap- 
parent inducement."  The  objection  here  is 
that  the  people  cannot  be  said  to  have  under- 
stood that  the  minimum  limit  of  time  was 
in  fact  the  maximum,  nor  can  it  be  told  how 
they  would  have  voted  if  the  question  had 
been  put  and  had  been  ordered  to  be  put  in 
this  restricted  form.  The  objection  Is,  we 
think,  disposed  of  by  the  decision  of  the  case 
we  have  cited. 

It  is  suggested  that  this  opinion  is  con- 
trary to  that  In  the  case  City  of  Denver  v. 
Hayes,  28  Colo.  110,  63  Pac.  311 ;  but  we  do 
not  so  regard  it.  In  the  Hayes  Case  the 
court  held  invalid  the  proceedings  of  the 
city  council  In  submitting  to  the  electors  of 
the  city  of  Denver  the  proposition  of  creat- 
ing a  debt  for  11  distinct  purposes,  without 
giving  to  the  voter  an  opportunity  to  express 
his  will  as  to  any  one  of  them. 

Our  conclusions  therefore  are:  (1)  That 
the  bonds  proposed  are  not  responsive  to  the 
question  submitted.  (2)  That  it  is  within 
the  power  of  the  city  and  county  of  Denver 
to  provide  by  clwrter  for  the  erection  of  an 
auditorium,  to  purchase  a  site  therefor,  and 
to  issue  bonds  to  discharge  the  indebtedness. 
(3)  That  bonds  maturing  in  15  years  after 
date,  providing  for  the  payment  of  one- 
fifteenth  of  the  principal  of  the  bond  in  an- 
nual Installments,  or  bonds  maturing  each 
year  through  the  period  of  15  years,  so  that 
ouc-fifteeuth  of  the  entire  debt  will  be  eX- 
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tlngulsbed  each  year,  will  be  responslTe  to 
the  question  submitted  to  tbe  people,  and 
will  not  be  In  conflict  with  section  8  of  article 
11  of  the  Ckinstitution,  and  that  when  bo  Is- 
sued will  be  valid  obligations  of  the  dtf, 
authorized  by  the  charter. 

That  portion  of  the  former  opinion  stat- 
ing our  conclusions  is  withdrawn. 

In  arriving  at  the  conclusion  that  the  judg- 
ment should  be  affirmed  the  Justices  all 
agree.  From  that  portion  of  the  opinion 
which  holds  that  the  people  of  the  city  and 
county  of  Denv«  have  the  power  to  direct 
the  erection  of  a  public  auditorium  at  pub- 
lic expense,  to  purchase  a  site  therefor,  and 
to  direct  the  issuance  of  bonds  to  pay  for  the 
same,  the  CHIBF  JUSTICE  and  CAMPBELL 
and  MAXWELL,  JJ.,  dissent ;  it  being  their 
opinion  that  the  purpose  mentioned  Is  not  a 
"corporate  purpose."  Tbe  CHIEF  JUSTICE 
and  CAMPBELL  and  MAXWELL,  JJ.,  also 
dissent  from  that  portion  of  the  opinion 
which  holds  that  it  Is  not  necessary  to  re- 
submit the  question  to  the  people,  and  that 
the  city  may  by  ordinance  issue  bonds  under 
the  authority  already  given. 

(148  CaL  7il> 

SWEM  et  al.  v.  MONROE,  Judgfc 

(L.  A.  1,855.) 

(Supreme  Court  of  California.    Feb.  21,  1906.) 

1.  Justices  op  rni  Peace — Appbai. — ^Bonds — 
Statutes— Amendment— Implied   Repxai.. 

As  the  amendment  in  1880  of  Code  Civ. 
Proc.  i  978,  relative  to  appeals  from  Justices' 
courts,  did  not  alter  the  provisioDg  of  that  sec- 
tion relative  to  the  filing  of  an  undertaking  for 
$100  to  secure  the  costs  on  appeal,  that  part  of 
the  section  is  to  be  construed  as  of  the  date 
of  the  original  enactment  of  the  section  in  18T2, 
and  hence  the  section  as  amended  could  not  be 
regarded  as  repealing  section  026,  relating  to 
the  same  subject  and  enacted  in  1878,  even 
though  the  provisions  of  the  two  sections  were 
inconsistent. 

2.  Same— Affbai/— Bond  — Deposit  in  Lieu 
—Statutes. 

Code  Civ.  Proc.  (  978,  providing  for  the 
execution  of  undertalimgs  in  the  sum  of  $100 
on  appeals  from  a  justice  of  the  peace,  is  not  in- 
consistent with  section  020,  providing  that  in 
all  civil  cases  in  justices'  courts,  wherein  an 
undertaking  Is  required,  the  plaintiff  or  defend- 
ant may  deposit  a  sum  of  money  equal  to  the 
amount  required  by  the  undertaking,  which 
sum  shall  be  taken  as  security  in  place  of  the 
undertaking. 

[Ed.  Note. — For  cases  In  point,  see  vol.  31, 
Cent  Dig.  Justices  of  the  Peace,  S  556.] 
S.  Same— Amount  of  Deposit. 

Under  Code  Civ.  Proc.  i  978,  providing 
that  an  appeal  from  a  justice's  court  Is  not 
effectual  unless  an  undertaking  be  filed  In  the 
sum  of  SlOO,  and  section  926,  providing  that  a 
deposit  m  gold  coin  equal  to  the  amount  re- 
quired in  the  undertaking  may  be  made  In  lien 
thereof,  a  deposit  of  less  than  $100  la  inef- 
fectual, though  the  judgment  and  costs  do  not 
exceed  the  sum  deposited. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  31, 
Cent  Dig.  Justices  of  the  Peace,  S  562.] 

In  Bank.  Petition  by  Ella  Swem  and  an- 
other for  a  writ  of  prohibition  to  restrain 
Charles  Monroe,  as  judge  of  tbe  superior 


court  of  loa  Angeles  county,  from  taking 
any  further  proceedings  in  an  action  brought 
by  petitioners  against  Anna  Blnmberg  and 
pending  before  respondent  on  appeal  from  a 
Justice's  Judgment  in  favor  of  petlttoneni 
Writ  granted. 

3.  Marlon  Brooks,  for  petitioners.  H.  S. 
Boilina,  for  respondent 

SHAW,  J.  This  Is  an  original  proceeding 
for  a  writ  of  prohibition.  The  proceeding 
was  began  in  the  District  Court  of  Appeal  for 
the  Second  District,  and  the  Judges  of  that 
conrt  being  unable  to  agree  upon  a  Judgment; 
the  catise  has  been  transferred  to  this  conrt 
In  accordance  with  section  4,  art  6,  of  the 
Constitution.  The  case  was  considered  on 
the  merits  In  tbe  district  court,  although  not 
decided.  We  therefore  disregard  all  techni- 
cal objections  to  tbe  Issuance  of  tbe  prelim- 
inary writ 

Ella  Swem  recovered  Judgment  In  a  Jus- 
tice's conrt  of  Los  Angeles  county  against 
Anna  Blumberg  for  $86.30,  Including  costs 
of  suit  Thereafter,  Anna  Blumberg  gave 
due  notice  of  appeal  to  the  superior  court,  but 
Instead  of  giving  the  bond  on  appeal  as  the 
law  provides,  she  endeavored  to  perfect  the 
appeal  by  making  a  deposit  of  money,  and 
for  that  purpose  d^KMlted  with  the  Justice  of 
the  peace  the  said  sum  of  $88.30  for  whidi  the 
Judgment  was  given.  The  papers  were  then 
transferred  to  the  superior  court,  and  assigned 
to  the  department  over  which  the  respondent 
presides  as  Judge  thereof.  A  motion  was 
then  made  to  dlwnlHs  the  appeal  on  tbe 
ground  that  no  bond  had  been  given  for 
costs  on  appeal,  and  that  the  superior  court 
was  without  Jurisdiction  to  proceed  with  tbe 
case.  The  motion  was  denied,  whereupon 
this  proceeding  was  begun  to  prohibit  fur- 
ther proceedings  in  the  superior  court  in  the 
cause. 

This  court.  In  Laws  ▼.  Trontt  (OaL  Sap.) 
81  Pac.  401,  decided  that,  under  section  926 
of  the  Code  of  Civil  Procednre,  an  appeal 
could  be  perfected  from  a  Judgment  of  a 
Justice's  court,  by  making  a  deposit  with 
the  Justice  In  the  sum  of  $100,  as  se- 
curity "for  the  payment  of  the  costs  on 
the  appeal"  instead  of  giving  the  under- 
taking or  that  purpose  required  by  section 
978  of  the  same  Code,  and  that  an  appeal  so 
perfected  would  give  the  superior  court  juris- 
diction  of  the  case  Section  926  was  enacted 
on  February  25,  1878,  and  section  978  was 
amended  in  1880  by  an  act  amending  a  num- 
ber of  sections  of  the  Code  of  Civil  Proced- 
ure, and  concluding  with  a  clause  repealing 
all  acts  and  parts  of  acts  In  conflict  there- 
with. The  amendment  did  not,  however, 
make  any  change  in  the  portions  of  the  sec- 
tion, as  originally  enacted  In  1872,  relating 
to  the  undertaking  for  $100  to  secure  tne 
costs  on  appeal.  Those  provisions,  therefore, 
are  to  be  considered  as  If  they  were  enacted 
in  1872,  and  are  not  to  be  given  effect  as  If  re- 
enacted  In  1880,  either  for  purposes  of  re- 
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peal,  or  any  other  purpose.  Pol.  Code,  {  325; 
Sntberland  on  Stats.  {  237.  Tbe  effect  of 
such  repealing  clause  is  no  greater  tlian  an 
express  declaration  of  tbe  rules  of  law  con- 
cerning a  repeal  by  Implication.  There  is  no 
such  inconsistency  between  sections  026  and 
978  as  to  work  a  repeal  by  implication  of  sec- 
tion 926  by  the  amendment  of  1880  to  sec- 
tion 978,  even  if  the  re-enactment  of  the  orig- 
inal provisions  would  have  such  effect,  much 
less  when  they  are  not  to  be  deemed  as  en- 
acted at  the  latter  date.  Hellman  v.  Shoul- 
ters,  114  Gal.  153,  44  Pac.  915,  45  Pac.  1057; 
1  Sutb.  on  Stflts.  §!  273.  256,  267;  26  Am.  & 
Eng.  Enc.  Law,  719,  723;  People  v.  Dnrick, 
20  Cal.  95;  District  of  Columbia  v.  Sisters, 
15  App.  D.  G.  308.  There  is,  however,  noth- 
ing In  either  section  which  authorizes  as 
appeal  to  be  perfected  by  a  deposit  of  a  less 
sum  than  $100  as  security  for  the  costs  on 
appeal.  Neither  an  undertaking  nor  a  de- 
posit to  stay  proceedings  can  be  taken  in  lieu 
of  a  deposit  or  undertaking  for  the  costs  on 
appeal.  McConky  v.  Superior  Court,  56  Cal. 
83;  Coker  t.  Superior  Court,  58  CaL  177; 
McCracken  t.  Superior  Court,  86  Cal. 
75,  24  Pac  845.  In  the  present  case  the  de- 
posit of  money  was  less  than  $100,  which 
was  InsnflScient  to  perfect  the  appeal.  The 
superior  court  was  without  jurisdiction  and 
should  have  dismissed  tbe  appeal. 

Let  the  writ  Issue  commanding  the  re- 
spondent to  refrain  from  further  proceedings 
In  the  case,  except  to  dismiss  the  appeal. 

We  concur:  BEATTT,  O.  J.;  ANGEL- 
LOTTI,  J.;  SLOSS,  J.;  LORIGAN,  J.;  HEN- 
SHAW,  J. 


148  Cal.  M2 

CUTLER  v.  FITZGIBBONS  et  al. 
(Sac.  1,287.) 

(Sapreme  Court  of  California.    Jan.  29,  1006. 
Rehearing  Denied  Feb.  28,  1906.) 

1.  Cancellation  of  Insibumxnts  —  Foboed 
Deed — Complaint. 

Where  a  complaint  to  quiet  title  and  set 
aside  a  deed  alleged  that  the  deed  was  not  signed 
or  executed  by  complainant,  or  any  other  person 
authorized  by  her  to  execute  it,  but  was  forged,  it 
was  not  objectionable  for  failure  to  state  with 
sufficient  fullness  facts  constituting  fraud. 

2.  Save. 

Where  complainant,  having  tbe  legal  title 
to  land,  sued  to  have  her  title  quieted  against 
a  grantee,  who  claimed  title  without  right  under 
a  forged  deed,  which  plaintiff  prayed  should  be 
canceled,  a  complaint  alleging  that  the  Instru- 
ment under  which  defendant  claimed  title  was 
neither  signed  nor  executed  by  her,  nor  by  any 
other  person  authorized  by  her  to  execute  it, 
but  was  forged,  stated  sufficient  facts  to  consti- 
tute a  cause  of  action. 

Department  2.  Appeal  from  Superior 
Court,  Lessen  County;  F.  A.  Kelley,  Judge. 

Action  by  Mary  Cutler  against  James  F. 
Fitzglbbons  and  others.  From  a  Judgment 
for  plaintiff,  defendant  J.  J.  Bauer  appeals. 
Affirmed. 

W.  M.  Boardman,  Louis  P.  Boardman,  for 
appellant  E.  V.  Spencer  and  H.  D.  Bur» 
roughs,  for  respondent. 


McFARLAND,  J.  Judgment  went  for 
plaintiff,  and  from  the  judgment  the  defend- 
ant J.  J.  Rauer  appeals.  There  is  no  bill  of 
exceptions.  The  record  consists  of  the  Judg- 
ment roll  which  includes  findings;  and  ap- 
pellant's contention  for  a  reversal  rests  upon 
the  asserted  insufficiency  of  the  complaint 

It  is  averred  in  the  complaint  that  plainr 
tiff  is,  and  ever  since  May  25,  1896,  has  been 
the  owner,  in  possession  and  entitled  to  the 
possession  of  certain  described  land;  that 
defendants  claim  some  estate  or  interest  in 
said  land,  which  claim  Is  without  any  right 
whatever.  It  Is  then  averred,  "for  a  further 
cause  of  action,"  that  defendants  base  their 
claim  to  said  land  upon  a  certain  written  in- 
strument purporting  to  be  a  deed,  signed, 
acknowledged,  and  executed  by  plaintiff  to 
the  defendant  FItzgibbous,  dated  January 
14,  1890,  conveying  to  him  said  land;  that 
plaintiff  did  not  on  said  day,  or  at  any  time, 
make,  sign,  acknowledge,  or  execute  said  in- 
strument, or  any  deed  conveying  said  land  to 
FItzgibbous  or  to  any  other  person,  and  did 
not  authorize  any  other  person  to  execute 
It  for  her;  that  said  alleged  deed  is  false, 
fraudulent,  and  forged;  that  said  deed  has 
been  recorded,  and  clouds  plaintiff's  title  to 
said  land.  Tbe  prayer  of  the  complaint  ia 
for  a  Judgment  quieting  plaintiff's  title  to 
the  land,  adjudging  that  defendants  have 
no  estate  or  interest  herein,  and  decreeing 
that  said  deed  be  canceled,  etc.  None  of 
the  defendants  appeared  except  Rauer.  He 
demurred  to  the  complaint,  and  also  answer- 
ed, averring,  among  other  things,  that  plain* 
tiff  did  duly  make,  sign,  acknowledge,  and 
execute  the  said  deed  to  Fitzglbbons,  and 
that  the  same  was  not  forged,  and  that 
Fitzglbbons  afterwards  conveyed  the  land 
to  Rauer,  and  that  thus  the  latter  is 
the  owner  thereof.  His  demurrer  was 
overruled;  and,  after  the  taking  of  evi- 
dence, the  court  made  findings,  and  found 
that  plaintiff  did  not  execute  the  alleged 
deed  to  Fitzglbbons,  or  authorize  any  persons 
to  do  so,  and  that  the  deed  was  forged.  A 
Judgment  was  rendered  quieting  plaintiff's 
title  to  the  land  and  canceling  said  alleged 
deed. 

We  see  no  reason  for  reversing  or  dis- 
turbing the  judgment  Appellant's  conten- 
tion seems  to  he  that  respondent  is  in  the 
position  of  one  who  is  trying  to  overturn  a 
legal  title  on  account  of  fraud,  and  that  the 
complaint  Is  deficient  because  It  does  not 
state  with  sufficient  fullness  the  facts  consti- 
tuting tbe  fraud;  and  he  cites  In  support  of 
his  contention  Burrls  v.  Adams,  96  CaL  664, 
31  Pac.  565.  But  the  facts  in  Burrls  v. 
Adams  are  different  from  those  in  the  case 
at  bar,  and  the  principle  applied  there  is 
not  applicable  here.  The  plaintiff  In  the 
case  at  bar  is  not  trying  to  set  aside  a  deed 
which  conveyed  the  legal  title,  on  the  ground 
that  the  deed  was  procured  through  fraud, 
mistake,  undue  Influence,  conspiracy,  etc. 
During  all  the  times  mentioned  iu  the  coni- 
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plalDt  the  plaintiff  had  the  legal  title;  It 
certainly  did  not  pass  out  of  her  by  a  writ- 
ten Instmment  which  she  did  not  execute 
and  which  was  forged.  Having  the  legal 
title  to  the  land  In  contest,  she  brings  this 
action  to  have  her  title  thereto  quieted 
against  appellant,  who  asserts  and  proclaims 
an  estate  In  the  land  which  is  without  any 
right,  and  to  isave  the  forged  deed  under 
which  he  claims,  and  which  was  recorded, 
canceled.  Moreyer,  the  averments  that  the 
instrument  under  which  appellant  claims, 
in  form  a  conveyance  of  the  land  by  plain- 
tiff, was  not  signed  or  executed  by  her,  or 
by  any  other  person  authorized  by  her  to 
execute  It,  and  was  forged,  constitute  a  suflfl- 
clent  statement  of  the  facts,  even  under  ap- 
pellant's contention.  We  see  nothing  In  the 
point  that  two  separate  and  distinct  causes 
of  action  are  stated  In  the  complaint  There 
Is  really  only  one  cause  of  action;  and,  un- 
der the  facts  stated,  plaintiff  was  entitled  to 
a  Judgment  quieting  her  title  and  canceling 
the  forged  deed  under  which  appellant 
claims. 
The  Judgment  appealed  from  Is  affirmed. 

We  concur :   IiORIGAN,  J. ;  HBNSHAW,  J. 


148  Cal.   5SS 

FIRST  NAT.  BANK  OP  MODESTO  T. 

WAKEFIELD  et  aL  (Sac.  130.) 

(Supreme  Court  of  California.    Jan.  27,  1906. 

Rehearing  Denied  Feb.  26,  1006.) 

1.  TBTJSTS  —  INVOLUNTABT    TbUSTS— CbEATION 

—Mistake. 

Where  money  was  deposited  in  bank  nnder 
the  mistaken  belief  of  the  depositor  that  it  be- 
longed to  a  partnership  composed  of  the  depositor 
and  a  decedent,  and  it  was  subsequently  judicial' 
ly  determined  that  the  partnership  never  existed, 
and  that  the  money  belonged  to  the  estate  of 
the  decedent,  the  bank  in  which  the  money  was 
deposited  was  an  involuntary  trustee  thereof 
for  the  benefit  of  the  decedent's  estate,  under 
Civ.  Code,  H  2223,  2224,  defining  an  involun- 
tary trustee  as  one  who  wrongfully  detains  a 
thing  or  gains  the  same  by  fraud,  accident, 
mistake,  or  other  wrongful  act 

2.  Aduinibtbatobs  —  Powebs — DiscEABQE  or 
Tbust. 

An  administrator  has  no  power  to  relieve 
an  involuntary  trustee  of  money  belonging  to 
the  estate  from  his  trust  relation  to  the  estate. 

Department  2.  Appeal  from  Superior 
(3ourt,  Stanislaus  County;  L.  W.  Fulkerth, 
Judge. 

Action  by  the  First  National  Bank  of 
Modesto  against  O.  L.  Wakefield,  administra- 
tor of  the  estate  of  Joseph  Knowles,  de- 
ceased, and  others.  From  so  much  of  the 
judgment  as  Is  in  favor  of  defendants,  and 
from  an  order  denying  a  new  trial,  plaintiff 
appeals.    Affirmed. 

W.  H.  Hatton  and  Dennett  &  Walthall,  for 
appellant    C.  W.  Eastin,  for  respondents. 

McFARLAND,  J.  This  is  an  action  to 
foreclose  a  mortgage  executed  in  his  lifetime 
by  Joseph  Knowles,  deceased.  By  the  com- 
plaint recourse  to  any  of  the  property  of 
the  estate  other  than  the  mortgaged  premises. 


and  attorneys*  fees,  are  waived.  O.  I>.  Wake- 
field, administrator  of  the  estate  of  Joseph 
Knowles,  Is  made  a  defendant,  and  other  per- 
sons are  also  made  defendants,  some  of  whom 
are  heirs  of  the  deceased  and  others  creditors 
of  Ills  estate.  The  defendants  by  their  an- 
swer set  up  certain  alleged  defenses  to  the 
foreclosure  of  the  mortgage,  but  the  court 
rendered  a  Judgment  of  foreclosure;  and,  as 
defendants  have  not  appealed,  we  need  not 
Inquire  Into  the  correctness  of  that  part  of 
the  Judgment  But  the  defendants  set  op  a 
counterclaim  of  |1,000  and  interest  and  pray 
judgment  against  plaintiff  for  that  amount; 
and  the  court  sustained  the  claim  and  render- 
ed Judgment  against  plaintiff  therefor.  From 
this  part  of  tlie  Judgment  in  favor  of  defend- 
ants, and  from  an  order  denying  its  motion 
for  a  new  trial,  the  plaintiff  appeals.  Ko 
point  Is  made  by  plaintiff  as  to  the  propriety 
of  setting  up  this  demand  of  defendants  as  a 
counterclaim  in  this  present  action,  and  the 
validity  of  the  claim  on  Its  merits  la  the  only 
question  presented. 

The  material  facts  are  these:  When 
Joseph  Knowles  died,  his  son,  W.  H.  Knowles, 
asserted  that  his  father  and  himself  were 
partners  in  a  certain  mill  business,  and  pro- 
ceeded to  conduct  that  business  with  the  in- 
tent of  winding  it  up  as  the  surviving  partner. 
In  the  progress  of  thus  conducting  the  alleged 
partnership  business  he  deposited  with  the 
bank,  plaintiff  herein,  various  sums  of  money, 
amounting  in  all  to  $1,893.56,  as  the  prop- 
erty of  the  partnership,  and  this  money  was 
placed  by  the  bank  to  the  credit  of  "Knowles 
&  Son."  Afterwards  It  was  determined  in  a 
Judicial  proceeding  that  there  never  was  any 
such  partnersliip,  and  therefore  the  money 
so  deposited  by  W.  H.  Knowles  was  assets  of 
the  estate  of  Joseph  Knowles.  The  bank 
notified  the  administrator  that  It  had  trans- 
ferred the  money  to  his  account  as  adminis- 
trator of  Joseph  Knowles,  deceased.  There- 
upon the  administrator  drew  bis  check  on  the 
bank  for  said  sum  of  $1,893.56 ;  but  the  bank 
repudiated  the  check  upon  the  ground  that 
the  administrator  bad  no  funds  there.  There- 
after there  was  a  conference  between  the 
administrator  and  the  bank  ou  the  subject  of 
this  money,  and  the  former  was  Informed  by 
the  latter  that  it  had  credited  the  whole 
amount  on  its  mortgage.  The  administrator 
objected  to  this,  and  claimed  that  the  money 
belonged  to  the  estate,  and  that  the  bank 
had  no  right  to  credit  It  upon  the  mortgage ; 
and,  upon  demand  being  made  by  the  admin- 
istrator for  the  money,  the  bank  informed 
him  "that  be  could  not  obtain  possession 
thereof  except  by  suit  for  the  recovery  there- 
of." Thereafter,  on  the  6th  day  of  February, 
1894,  the  administrator  and  the  bank  entered 
into  an  agreement  that  the  bank  might  cred.t 
11,000  of  said  money  in  its  hands  upon  the 
mortgage,  and  the  bank  gave  to  the  adminis- 
trator the  remaining  1893.56,  and  the  bank 
agreed  not  to  prosecute  its  suit  for  fore- 
closure, which  had  been  commenced,  during 
the  next  nine  montlia.  The  court  found  that 
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"said  estate  tor  some  time  had  been  and  stUl 
Is  wholly  Insolvent,"  and  that  In  addition 
to  the  said  mortgaged  premises  has  not  suffl- 
clent  property  to  pay  its  debts,  "or  more  than 
a  small  part  thereof."  There  Is  no  express 
finding  that  it  was  Insolvent  on  February  6, 
18d4,  when  the  credit  of  the  thousand  dollars 
was  made. 

The  appellant  Invokes  the  rale,  for  which 
there  Is  undoubtedly  a  good  deal  of  authority, 
that  when  an  administrator  voluntarily  makes 
a  payment  to  a  creditor,  and  It  turns  out 
that  he  has  paid  him  too  much,  because,  the 
estate  being  insolvent,  the  creditor  was  en- 
titled to  only  his  pro  rata  share  of  the  as- 
sets with  the  other  creditors,  the  amount  thus 
paid  cannot  be  recovered  back,  and  the  other 
creditors  can  look  only  to  the  administrator 
and  his  bonds.  But,  assuming  the  rule  to  be 
as  contended  for  by  appellant,  we  do  not 
think  that  it  applies  to  the  case  at  bar.  The 
administrator  did  not  voluntarily  pay  the 
plaintiff  the  $1,000  wltbln  the  rule  invoked. 
He  never  bad  possession  of  the  money.  He 
tried  to  get  posseseion  of  it,  but  was  pre- 
vented by  appellant  from  doing  so.  He  drew 
his  check  for  it,  but  payment  was  refused. 
It  Is  not  necessary  to  determine  whether  the 
circumstances  constituted  a  "duress  of  goods" 
which  made  the  agreement  of  the  adminis- 
trator void.  See  Mayor  of  Baltimore  v. 
Leflerman,  4  GUI  (Md.)  425,  and  notes  to  that 
case  in  45  Am.  Dec.  145.  Appellant  came  in- 
to possession  of  the  money  by  mere  ac- 
cident and  mistake — the  accident  of  W.  H. 
Knowles  depositing  it  with  appellant.  In- 
stead of  with  some  other  bank,  and  the 
mistake  of  believing  It  to  belong  to  a 
partnership  and  not  to  the  estata  We  think, 
therefore,  that  the  ca!=e  comes  within  the  pro- 
visions of  sections  2223  and  2224  of  the  Civil 
Code,  which  are  as  follows:  "One  who 
wrongfully  detains  a  thing  is  an  Involuntary 
trustee  thereof,  for  the  benefit  of  the  owner." 
And  "one  who  gains  a  thing  by  fraud,  acci- 
dent, mistake,  undue  Influence,  the  violation 
of  a  trust,  or  other  wrongful  act,  Is,  unless 
be  has  some  other  and  better  right  thereto, 
an  Involuntary  trustee  of  the  thing  gained, 
for  the  benefit  of  the  person  who  would 
otherwise  have  had  It."  And,  the  appellant 
being  thus  an  Involuntary  trustee  of  the 
money  here  Involved,  we  do  not  think  that 
the  administrator,  even  if  not  under  duress, 
had  the  power  to  relieve  appellant  from  Its 
trust  relation  to  the  estate.  The  trust  fund 
still  remained  in  the  hands  of  appellant. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:    LORIOAN,  J. ;  HBNSHAW,  3. 
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BILLINGS  T.  PALMER. 

(Court  of  Appeal,  Second  DiRtrict,  California. 

Dec.  12,  1005.) 
JUDOit«NT— DBFAtrtT— Time  of  Entrt. 

Under  Code  Civ.  Proc.  §§  432,  4T2,  requir- 
ing an  ojnended  complaint  to  be  filed,  ana  a 


copy  thereof  to  be  served  upon  defendant,  who 
must  answer  the  same  within  10  dnys  after 
service  thereof,  and  authorizing  jndgiuent  by 
default  upon  failure  to  answer  as  in  other 
cases,  an  amended  complaint  cannot  be  served 
in  such  sense  as  to  require  defendant  to  answer 
the  same  until  it  is  fil^,  and  a  default  judgment 
entered  10  days  after  the  delivery  of  a  copy  of 
an  amended  complaint  to  defendant,  but  leas 
than  10  full  days  after  the  filing  of  the  amend- 
ed complaint,  is  prematurely  entered. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  D.  K.  Trask,  Judge. 

Action  by  £mlly  A.  Billings  against 
Truman  6.  Palmer.  From  ou  order  vacating 
a  default  Judgment,  plaintiff  appeals.  Af- 
firmed. 

Russ  Avery  and  W.  C.  Petchner,  for  appel- 
lant.   Herbert  Cutler  Brown,  for  respondent. 

SMITH,  J.  The  case  is:  The  plalnUff  un- 
der an  order  allowing  him  to  file  an  amended 
complaint  delivered  a  copy  of  the  proposed 
complaint  to  defendant's  attorney,  who  In- 
dorsed thereon:  "Received  copy  of  the  with- 
in amended  complaint  this  12tb  day  of  Octo- 
ber, 1904,"  with  his  signature;  and  the  com- 
plaint was  filed  on  October  13th.  Counting 
the  time  from  the  latter  date,  the  10th 
day  would  fall  on  October  23d,  which  was 
Sunday,  and  the  defendant  would  have  the 
whole  of  the  24th  on  which  to  file  his  an- 
swer. But  the  plaintiff,  without  awaiting  the 
expiration  of  the  time,  caused  default  and 
judgment  thereon  to  be  entered  by  the  clerk 
on  that  day.  This  Judgment  and  default 
was  afterwards  set  aside  on  the  motion  of 
the  defendant,  on  the  ground  that  the  clerk 
bad  no  Jurisdiction  to  enter  the  same;  and 
the  contention  of  appellant  is  that  In  this  the 
court  erred.  But  this  contention,  we  think. 
Is  obviously  untenable.  "The  service  of  an 
amended  complaint,"  as  required  by  sections 
432  and  472  of  the  Code  of  Civil  Procedure, 
ex  vl  termini.  Implies  the  filing  of  the  plead- 
ing: for,  until  then,  there  Is  no  amended 
complaint  and  there  can  be  no  service  of  It. 
Regularly,  therefore,  the  service  should  fol- 
low or  be  contemporaneous  with  the  filing. 
Galliano  v.  Kllfoy,  04  Cal.  88,  29  Pac.  410.  And 
though,  as  Is  claimed  by  the  appellant,  It  be 
the  custom  among  lawyers  to  deliver  the  copy 
prior  to  the  filing,  and  this  may  be  taken  as 
sufficient  where  the  complaint  Is  afterwards 
Reasonably  filed,  yet  until  then  there  Is  no 
service.  Coker  v.  Superior  Court,  68  Cal. 
178.  The  default  and  Judgment  were  there- 
fore prematurely  entered. 

The  order  appealed  from  Is  affirmed. 

We  concur:    GRAY,  P.  J.;  ALLEN,  J. 


i  Cal.  App.  43t 
NISBET  T.  CLIO  MIN.  CO. 

(Court  of  Appeal,   Third   District,   California. 

Dec.  13,  lOOii.    Rehearing  Denied  by 
Supreme  Court  Feb.  8,  190(5.) 
1.  Pabties—Misnomeb— Amendment. 

Civ.  CJode,   g  357,  provides  that  the  mis- 
nomer of  a  corporation  in  any  written  instru' 
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ment  does  not  invalidate  it,  if  it  can  be  reason- 
ably ascertained  what  corporation  was  intend- 
ed, and  by  Code  Civ.  Proc.  §  473,  the  court  may, 
in  furtherance  of  justice,  allow  a  party  to 
amend  any  pleading  by  correcting  a  mistake  in 
the  name  of  a  party.  The  C.  Mining  Company 
of  the  state  of  Maine  and  the  C.  Mining  &  Mil- 
ling Company  of  New  Jersey  were  doing  busi- 
ness in  the  same  county;  the  former  owning 
the  C.  mine,  with  which  the  latter  had  no  con- 
nection. An  attachment  was  levied  on  the  mine, 
tlie  complaint  and  summons  styling  the  defendant 
the  "C.  Mining  and  Milling  Company,"  but  the 
complaint  alleging  that  defendant  was  a  corpora- 
tion of  the  state  of  Maine  engaged  in  operating 
the  mine,  and  a  copy  of  the  summons  was 
mailed  to  the  "C.  Mining  and  Milling  Com- 
pany," at  the  residence  of  the  C.  Mining  Com- 
pany in  Massachusetts,  Plaintiff,  without  leave, 
amended  his  complaint  so  as  to  omit  the  words 
"and  Milling,"  and  by  the  same  attorney  both 
coriporations  appeared  "specially"  moving  to 
strike  the  complaint  and  quash  the  summons. 
Held,  that  it  was  proper  to  permit  plaintiff  to 
amend  the  complaint  by  omitting  the  words 
"and  Milling"  so  as  to  make  the  action  one 
a^inst  the  C.  Mining  Company ;  such  company 
evidently  not  having  been  misled,  and  the  ap- 
I)earance  by  it,  though  designated  as  "special," 
having  confessed  jurisdiction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Parties,  {  164.] 

2.  Attachment — Keeper's  Fees. 

Where,  in  attachment,  it  appears  that 
the  property  is  portable  and  of  considerable 
value,  it  is  proper  to  allow  keeper's  fees  for 
preserving  the  property. 

[E3d.  Note. — For  cases  in  point,  see  vol.  6, 
Cent.  Dig.  Attachment,  {{  640,  641.] 

Appeal  from  Superior  Court,  Tnolmune 
County;    G.  W.  Nlcol,  Judge. 

Action  by  W.  G.  Nlsbet  against  the  Clio 
Mining  Company.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.    Affirmed. 

Eugene  S.  Watson  and  J.  P.  O'Brien,  for 
appellant    F.  P.  Otis,  for  respondent 

Mclaughlin,  J.  There  are  three  ap- 
peals In  this  case:  (1)  From  the  Judgment; 
(2)  from  an  order  refusing  to  set  tbe  Judgment 
aside;  (3)  from  an  order  refusing  to  retax  tbe 
costs.  It  appears  tbat  two  companies,  the 
Clio  Mining  Company,  organized  and  exist- 
ing under  tbe  laws  of  the  state  of  Maine, 
and  tbe  Clio  Mining  and  Milling  Company, 
organized  under  tbe  laws  of  tbe  state  of  New 
Jersey,  were  in  existence  and  bad  been  doing 
business  in  Tuolumne  county.  The  former 
owned  and  was  operating  the  Clio  mine,  wbile 
tbe  latter  bad  no  connection  with  said  mine. 
Wben  tbis  action  was  commenced,  an  attach- 
ment was  Issued  and  levied  on  tbe  Clio 
mine  and  tools  and  machinery  tbereon,  and 
a  keeper  was  placed  in  charge  of  tbe  prop- 
erty. In  the  original  complaint  the  de- 
fendant was  styled  tbe  "Clio  Mining  and 
Milling  Company,"  and  this  error  was  also 
made  In  the  summons.  It  was,  however,  dis- 
tinctly alleged  that  tbe  defendant  corporation 
was  organized  under  tbe  laws  of  the  state  of 
Maine,  and  tbat  it  was  engaged  iu  mining  at 
the  Clio  mine  In  Tuolumne  county.  It  is 
obvious  that  tbe  description  did  not  exactly 
fit  either  of  the  above-mentioned  corpora- 
tions.   Under    an   order   for   publication   of 


summons,  publication  thereof  was  made,  and 
a  copy  of  tbe  summons  attached  to  a  copy  of 
tbe  complaint  was  mailed  to  tbe  Clio  Mining 
and  Milling  Company  at  tbe  last  known  resi- 
dence of  tbe  defendant,  wbicb  was  53  State 
street,  Boston,  Mass.  Similiar  copies  were 
also  served  upon  tbe  Secretary  of  State. 
Within  tbe  time  allowed  by  law,  J.  P. 
O'Brien,  Esq.,  appeared  for  the  defendant 
by  filing  a  demurrer  to  the  complaint  Tbis 
demurrer  was  overruled,  and  on  May  8, 
1904,  an  answer  signed  and  verified  by  him 
as  "Attorney  for  Defendant"  was  filed.  This 
answer  contained  specific  denials  of  all  aver- 
ments of  the  complaint,  including  the  cove- 
nants as  to  corporate  organization  and  exlst- 
tence  under  the  laws  of  Maine,  and  the  oper- 
ation of  tbe  Clio  mine.  Three  days  lat«r  tbe 
plaintiff,  without  leave  of  the  court,  filed  an 
amended  complaint,  reciting  that  a  mistake 
had  been  made  in  tbe  name  of  the  defendant 
corporation,  and  omitting  the  words  "and 
Milling"  wherever  they  appeared  in  said 
name.  Tbis  amended  complaint  was  served 
on  tbe  attorney  for  defendant,  who  five  days 
thereafter  gare  two  separate  nottoea  of  mo- 
tions to  be  made  for  and  in  behalf  of  tbe  Clio 
Mining  Company.  One  of  these  motions  was 
to  strike  the  amended  complaint  from  tbe 
files,  the  other  to  quash  tbe  summons  and 
service  thereof,  and  tbe  service  of  the  amend- 
ed complaint,  as  far  as  the  Clio  Mining  Com- 
pany was  concerned.  These  notices  recited 
that  the  Clio  Mining  Company  appeared  spe- 
cially for  tbe  purpose  of  making  tbe  motions, 
and  for  no  other  purpose,  and  both  were  sign- 
ed by  Mr.  O'Brien,  as  "Attorney  for  the  De- 
fendant" An  affidavit  signed  by  him  ac- 
companied the  notices,  and  It  Is  therein  re- 
cited tbat  be  was  the  attorney  for  the  Clio 
Mining  and  Milling  Company,  and  also  ap- 
peared as  the  attorney  for  the  Clio  Mining 
Company  for  the  purpose  of  making  the  mo- 
tions above  mentioned.  Thereupon  the  plain- 
tiff gave  notice  of  a  motion  for  leave  to 
amend  the  complaint  by  striking  out  the 
words  "and  Milling"  wherever  they  appear- 
ed in  the  name  of  the  defendant  corporation, 
and  served  such  notice  upon  Mr.  O'Brioi. 
Tbis  motion  was  supported  by  the  affidavit  of 
the  attorney  for  plaintiff,  reciting  the  mis- 
take, and  that  the  sole  purpose  of  the  amend- 
ment was  to  correct  tbe  same. 

This  last-mentioned  motion  came  on  for 
bearing  at  tbe  same  time  tbe  motions  previ- 
ously mentioned  were  heard,  A.  A.  Smith, 
Esq.,  appearing  for  J.  P.  O'Brien,  "Attorney 
for  Defendant"  Tbe  motion  to  strike  the 
amended  complaint  from  the  files  was  grant- 
ed on  the  ground  that  tbe  same  was  filed 
without  notice  to  defendant  and  without 
leave  of  tbe  court  Tbe  motion  for  leave  to 
file  tbe  second  amended  complaint  was  then 
argued  by  respective  counsel  and  granted  by 
the  court;  defendant  reserving  au  exception. 
Notice  of  tbe  time  fixed  for  trial  was  served 
on  the  attorney  for  defendant  and  tbe  Sec- 
retary of  State,  but  the  defendant  was  not 


Digitized  by  VjOOQIC 


eal.) 


NISBBT  T,  OUO'MIN.  CO. 


1079 


represented  at  the  trial.  Judgment  was  duly 
entered  In  favor  of  plaintiff  on  July  o,  1904, 
and  on  the  same  day  a  memorandum  of  costa 
was  served  on  Mr.  O'Brien,  as  attorney  for 
the  defendant  Four  days  later  the  Clio 
Mining  Company,  a  defendant  in  the  action, 
filed  Its  notice  of  motion  to  retax  the  costs  and 
strike  certain  items  from  the  cost  bill.  This 
notice  recited  that  the  defendant  appeared  for 
the  purpose  of  making  saidmotlon,  and  not  oth- 
erwise,- and  was  signed  by  I^agene  B.  Watson, 
as  "Attorney  for  said  Defendant,  for  the  Pur- 
pose of  said  Motion."  On  the  hearing  of 
this  motion,  all  the  papers  on  file  In  the  action, 
certified  copies  of  the  articles  of  incorporation 
of  the  two  corporations,  and  the  certificate  of 
the  Secretary  of  State,  that  no  corporation  of 
either  name  organized  under  the  laws  of 
Maine  had  filed  a  designation  of  agent  in  liis 
olHce,  were  considered.  The  plalntlfl  also 
testified  tliat  tools  worth  "several  hundred 
dollars"  were  under  attachment  Thereaf- 
ter the  Clio  Mining  Company  gave  notice  of 
a  motion  to  vacate  the  order  permitting  the 
plaintiff  to  file  the  amended  complaint  and  to 
quash  the  service  of  the  same,  and  also  to 
vacate  and  set  aside  the  Judgment  This 
notice  was  signed  by  Mr.  Watson,  as  attorney 
for  the  defendant,  and  contained  a  recital 
that  said  company  appeared  specially  for  the 
purpose  of  said  motion.  The  motion  was 
based  on  all  the  papers,  proceedings,  and  rec- 
ords on  file  in  the  case,  including  the  articles 
of  incorporation  of  the  two  companies,  and 
on  the  affidavit  of  Mr.  O'Brien.  This  afBda- 
vit  recites  that  affiant  was  at  all  times  the 
attorney  for  the  Clio  Mining  and  Milling 
Company;  that  the  amendment  was  an  at- 
tempt to  commence  a  new  action  against  the 
Clio  Mining  Company  without  service  of 
summons;  that  the  two  corporations  were 
separate  and  distinct;  and  that  at  the  time 
of  making  the  affidavit,  and  the  service  of  the 
amended  complaint,  he  was  not  the  atttomey 
for  the  Clio  Mining  Company.  The  affidavit 
concludes  with  a  prayer  that  the  relief  sought 
by  the  motion  be  granted.  It  contains  no 
recital  that  Mr.  O'Brien  was  not  the  attorney 
for  the  last-mentioned  corporation  at  other 
times  than  the  two  particular  occasions  men- 
tioned. The  plaintiff,  on  the  hearing  of  the 
motion,  introduced  a  letter  from  the  secretary 
of  the  Clio  Mining  Company,  mentioning  the 
new  Clio  Company,  and  showing  that  the 
office  of  the  secretary  was  at  53  State  street, 
Boston,  Mass.  The  motions  last  mentioned 
were  denied  by  the  court,  and  the  facts  above 
recited  form  the  basis  of  the  various  ap- 
peals. 

The  appellant  makes  the  point  that  the 
court  never  acquired  Jurisdiction  of  the  Clio 
Mining  Company.  In  this  connection  it  is 
insisted  that  the  Clio  Mining  and  Milling 
Company  was  the  sole  defendant  prior  to  the 
amendment,  and  that  service  of  summons 
was  made  upon  that  corporation.  If  this  be 
correct,  then  certainly  an  amendment  to  the 
complaint  could  not  operate  to  aubstitute  the 


Clio  Mining  Company  for  the  original  de- 
fendant, and  give  the  court  Jurisdiction  of 
that  corporation  without  service  of  summons 
in  some  manner  authorized  by  law.  But 
the  contention  that  the  Clio  Mining  and  Mttl- 
ing  Company  was  the  original  party  defend- 
ant upon  which  summons  was  served  rests 
entirely  on  the  fact  that  the  words  italicized 
appeared  in  the  name  of  the  defendant  as  it 
appeared  in  the  summons  and  original  com- 
plaint Every  oth^  fact  and  circumstance 
indicates  an  intention  to  sue  and  serve  the 
Gilo  Mining  Company.  That  corporation  was 
organized  under  the  laws  of  Maine,  while 
the  other  company  was  organized  under  the 
laws  of  New  Jersey.  The  former  owned,  and 
was  operating,  the  property  attached,  and  the 
latter  had  no  interest  in  or  connection  with 
that  property.  The  causes  of  action  set  forth 
in  the  complaint  were  ftor  labor  performed 
and  wood  furnished  at  the  Clio  mine,  and  it 
clearly  appears  that  the  copy  of  summons, 
attached  to  a  <X9y  of  the  complaint  was 
mailed  to  the  office  of  the  secretary  of  the 
Clio  Mining  Company,  mentioned  in  the  af- 
fidavit and  order  for  publication  of  summons 
as  the  last  known  place  of  residence  of  the 
defendant  These  facts  certainly  do  not  sus- 
tain the  premise  upon  which  the  argument  of 
appellant  is  based.  True  the  affidavits  re- 
cite that  the  affiant  appeared  for  the  New 
Jersey  corporation  in  filing  the  demurrer  and 
answer,  but  their  general  tenor  and  the 
course  pursued  show  that  a  service  of  papers 
on  him  as  attorney  for  the  defendant  brought 
a  quldk  response  from  the  appellant  corpora- 
tion. In  any  evoit,  the  ertent  and  purpose 
of  his  appearance  must  be  gathered  from  the 
record  rather  than  from  affidavits.  The 
notices  of  special  appearance  in  behalf  of  ap- 
pellant, in  common  with  the  answer,  are 
signed  "J.  F.  O'Brien,  Attorney  for  Defend- 
ant," and  the  affidavits  conclude  with  a  pray- 
er that  the  relief  sought  by  appellant  be 
granted.  There  is  no  pretense  that  copies  of 
summons  or  complaint  were  mailed  to  any 
office  or  residence  of  the  Clio  Mining  and 
Milling  Company,  or  that  any  of  its  officers 
or  agents  ever  received  such  copies.  The 
verified  answer  clearly  demonstrates  that  the 
corporation  was  not  misled,  and  certain  it  is 
that  no  pwson  of  ordinary  intelligence  could 
Inspect  the  record  without  knowing  which 
coriK>ratlon  was  intended. 

There  was  no  necessity  for  any  appearance 
by  the  Clio  Mining  and  Milling  Company. 
If  such  necessity  seemed  apparent  at  first 
blush,  a  mere  inspection  of  the  complaint  or 
other  papers  would  show  that  there  was  no 
occasion  for  an  appearance  even  by  plea  In 
abatement,  much  less  a  plea  to  the  merits. 
The  questions  arising  by  reason  of  the  amend- 
ment must  therefore  be  determined  under 
rules  which  would  obtain  if  the  Clio  Mining 
and  Milling  Company  had  not  been  injected 
into  the  controversy.  A  mistake  in  the  name 
of  a  natural  person  may  be  corrected  by 
amendment  of  a  pleading  ( AUlaon^.^hnin^ 
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72  CaL  603, 14  Fac  309,  1  Am.  St  Bep.  89; 
McDonald  t.  Swett,  76  Cal.  2S9,  18  Pac. 
321):  and  the  misnomer  of  a  corporation  in 
a  pleading  has  the  same  legal  effect  as  the 
misnomer  of  an  indlTidual.  Morawetz  on 
Corporations,  S{  354,  355.  "The  misnomw  of 
a  corporation  in  any  written  instrument 
does  not  invalidate  the  instrument  if  It  can 
be  reasonably  ascertained  from  it  what  cor- 
poration is  intended."  Civ.  Code,  §  357; 
Underhill  v.  SanU  Barbara,  etc.,  Co.,  93  Cal. 
314,  2S  Pac.  1049;  Donoboe-Kelly  Banking 
Ca  T.  S.  P.  Co.,  138  Cal.  192,  71  Pac  98,  94 
Am.  St,  Rep.  28;  People  v.  Sierra  Buttes, 
etc..  Mining  Co..  39  Cal.  614;  Rudy's  Beach 
on  Corporations,  99,  99a,  1003.  The  court 
may,  in  furtherance  of  Justice,  allow  a  party 
to  amend  any  pleading  by  correcting  a  mis- 
take in  the  name  of  a  party.  Code  Civ.  Proc. 
473.  In  Chattanooga,  Rome  &  Columbus  R. 
Co.  ▼.  Jackson,  86  Oa.  676,  13  S.  K.  109,  the 
name  of  the  corporate  defendant  contained 
the  word  "Carrollton,"  Instead  of  "Colum- 
bus," and  the  plaintlS  was  permitted  to 
amend  by  inserting  the  latter  word.  In 
Johnson  t.  Central  Railroad,  etc.,  74  Ga.  397, 
in  a  suit  brought  against  the  CJentral  Rail- 
road &  Banking  Company,  the  addition  of 
the  words  "of  Georgia"  was  sanctioned.  In 
Singer,  etc.,  v.  Greenleaf  (Ala.)  14  South. 
109,  the  defendant  corporation  was  styled 
the  "Singer  Sewing  Machine  Company,"  and 
the  Supreme  Court  of  Alabama  approved  the 
ruling  permitting  an  amendment  by  Inserting 
"Singer  Manufacturing  Company,"  saying: 
"There  was  not  an  entire  change  of  party, 
but  only  a  correction  of  part  of  a  corporate 
name  which  had  been  misconceived.  We  do 
not  think  the  change  was  calculated  to  mis- 
lead." And  similar  amendments  were  held 
proper  In  the  following  cases:  Maher  ▼. 
Interstate  Switch  Co.  (Kan.  Sup.)  51  Fac  286; 
Wilcox  T.  American  Sav.  Bank  (Colo.  Sup.) 
40  Pac  881;  Anglo-Am.  F.  &  Prov.  Co.  ▼. 
Turner  Casing  Co.  (Kan.  Sup.)  8  Pac  405. 

In  the  case  at  bar  the  complaint  shows  on 
its  face  that  the  defendant  corporation  was 
organized  under  the  laws  of  Maine,  and  that 
the  causes  of  action  were  against  the  appel- 
lant The  affidavit  and  order  for  publication 
of  summons  are  ample  to  show  that  it  was 
the  Maine,  and  not  the  New  Jersey,  corpora- 
tion that  was  meant  The  right  party  was 
sued,  and  the  only  service  of  summons  at- 
tempted was  upon  the  Clio  Mining  Company. 
The  only  mistake  was  In  the  addition  of  the 
words  "and  Milling,"  and  the  fact  that  it 
was  a  mere  mistake  must  have  been  apparent 
to  every  person  making  any  examination  of 
the  record,  however  superficial  or  casual  such 
examination  might  be.  The  mistake  could 
not  abridge  the  rights  or  privileges  of  the 
plaintiff,  unless  the  New  Jersey  corporation 
was  actually  made  a  party  and  served  with 
process.  Under  the  circumstances  disclosed 
by  this  record  it  would  be  sticking  in  the 
bark,  and  sacrificing  substance  for  shadow,, 
to  lay  down  the  technical  rule  that  the  plain- 


tiff was  stripped  of  the  privilege  or  right  to 
amend  his  pleading  by  the  voluntary  appear- 
ance of  the  Clio  Mining  and  Milling  Company 
in  an  action  plainly  brought  against  another 
oorporatlon  of  a  similar  name,  but  dlSermt 
residence.  But  aside  from  the  foregoing  con- 
siderations, there  is  another  reason  why  the 
Jurisdiction  of  the  court  must  be  upheld.  We 
think  the  appellant  confessed  such  Jurisdic- 
tion by  its  appearance  as  a  party  to  the  ac- 
tion. "Courts,  under  the  reformed  system 
of  procedure,  look  to  the  substance  of  things 
rather  than  to  form,  and  to  persons  and 
things  rather  than  mere  names.  This  man- 
ner of  treating  things  constitutes  the  life 
and  spirit  of  the  reformed  system  of  proce- 
dure." Anglo,  etc,  v.  Turner  Casing  Co. 
(Kan.  Sup.)  8  Pac  404.  That  system  was 
designed  to  enable  courts  of  Justice  to  brush 
aside  technicalities  affecting  no  substantial 
right  and  decide  causes  upon  the  merits.  In 
the  case  at  bar  the  body  of  the  complaint 
clearly  indicated  that  the  intention  was  to 
sue  the  Clio  Mining  Company  and  recover 
upon  its  debt,  and  parties  appearing  In  that 
action  could  not  close  their  eyes  to  substan- 
tial facts,  and  rely  upon  mere  technical  omis- 
sions in  the  caption  or  title  of  the  cause 
Wise  V.  Williams,  72  Cal.  547,  14  Fac  204; 
Spear  v.  Ward,  20  Cal.  676;  Lasar  T.  Johnson, 
125  Cal.  555,  68  Fac  161;  Fruit  etc,  Co. 
T.  Fresno,  etc,  Co.  (C.  C.)  94  Fed.  847.  The 
answer  was  to  the  merits,  and  on  Its  face 
discloses  an  Intimate  knowledge  of  all  the 
facts  and  circumstances  showing  the  mistake. 
Immediately  after  It  was  filed  the  plaintiff 
took  steps  to  correct  the  error  and  served  an 
amended  complaint  on  the  att<»Dey  who  bad 
signed  and  verified  the  answer,  not  as  attor- 
ney for  the  Clio  Mining  and  Milling  Com- 
pany, but  as  attorney  for  defendant  That 
attorney,  evidently  in  response  to  such  serv- 
ice, appeared  for  the  Clio  Mining  Company 
and  made  motions,  not  only  to  quash  the 
summons  and  service  thereof,  but  also  to 
quash  service  of  the  amended  complaint  and 
strike  the  same  from  the  files,  still  subscrib- 
ing himself  "Attorney  for  Defendant"  When 
the  motion  for  leave  to  file  the  second  amend- 
ed complaint  came  on  to  be  heard  on  the 
heels  of  the  order  striking  the  first  amended 
complaint  from  the  flies,  the  same  attorney, 
through  his  representative  at  the  other  hear- 
ing, resisted  the  motion  and  noted  an  excep- 
tion for  the  defendant  When  the  Clio  Min- 
ing Company  so  appeared,  it  had  full  knowl- 
edge of  the  mistake  and  the  facts  and  cir- 
cumstances connected  with  the  case,  for  It 
must  be  held  to  have  had  knowledge  of  facts 
known  to  its  chosen  attorney.  It  certainly 
cannot  be  pretended  that  the  attorney  who 
had  appeared  in  its  behalf  changed  bis  al- 
legiance and  Identity  eo  Instantl,  and  appear- 
ed for  the  Clio  Mining  and  Milling  Company 
in  resisting  a  motion  to  amend  clearly  and 
unquestionably  favorable  to  that  corporation. 
This  would  be  r^ugnant  to  reason,  and  con- 
trary to  the  presumptions  which  aid  the  ac- 
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tlon  of  the  trial  court  Notblng  to  tbe  con- 
trary appearing,  it  must  be  assumed  that  tbe 
motion  to  amend  was  resisted  on  bebalf  of 
the  Clio  Mining  Company,  and  this  appears 
to  be  in  consonance  with  tbe  facts.  This 
being  true,  that  corporation  could  not  bare 
the  benefit  of  its  resistance  and  still  escape 
tbe  jurisdictional  consequences  If  tbe  motion 
was  granted.  After  judgment,  seemingly  in 
response  to  a  cost  bill  served  on  Mr.  O'Brien, 
tbe  same  corporation  appeared  as  a  party 
defendant  to  contest  the  accuracy  of  the  bill 
of  costs,  and  later  renewed  its  attack  on  tbe 
amended  pleading  and  summons  and  moved 
to  have  tbe  Judgment  set  aside.  True  there 
was  an  endeavor  to  malse  each  appearance 
special,  but  If  a  party  appears  and  asks  for 
any  relief  which  could  only  be  given  to  a 
party  in  a  pending  case,  such  as  preventing 
amendment  of  pleadings,  or  striking  papers 
from  tiie  files,  or  granting  relief  from  exces- 
sive costs,  "it  Is  a  general  appearance  no 
matter  how  carefully  or  expressly  it  may 
be  stated  that  the  appearance  Is  special." 
In  re  Clarke.  125  Cal.  392,  58  Pac.  22;  Se- 
curity, etc.,  Co.  V.  Boston  Fruit  Co.,  126  Cal. 
423,  58  Pac.  941,  59  Pac.  296. 

We  have  seen  that  tbe  appearance  for  tbe 
purpose  of  making  a  motion  to  retax  tbe  costs 
and  strike  certain  items  from  tbe  cost  bill 
necessarily  admitted  that  tbe  court  had  ju- 
risdiction, and  hence  tbe  only  point  to  be 
considered  in  that  connection  is  the  power 
of  the  court  to  allow  keeper's  fees  for  pre- 
serving the  property  under  attachment. 
Waiving  tbe  point  that  the  motion  was  not 
made  by  tbe  attorney  of  record  or  an  at- 
torney substituted  for  him.  we  think  that  un- 
der tbe  facts  disclosed  the  allowance  was 
proper.  It  clearly  appears  that  property  of 
considerable  value  under  attachment  was 
portable,  and  we  think  the  expense  of  the 
sheriff  in  caring  for  and  preserving  this 
property  was  a  proper  item  of  cost.  If  a 
levy  is  made  on  immovable  property,  no 
keeper  would  ordinarily  l»e  necessary,  but  in 
our  opinion  when  an  attachment  is  levied  on 
movable  property,  even  though  it  be  classed 
as  fixtures,  the  sheriff  must  safely  keep  and 
preserve  such  property  and  Is  entitled  to  the 
necessary  cost  of  doing  so. 

Tbe  judgment  and  orders  are  affirmed. 


We   concur: 
LES.  J. 


CHTPMAN,   P.    J.;   BUCK- 


3  Cal.  App.  418 

HARBV  V.   T»nATlT»   OF   RPnCA TTON   OP 
CITT  AND  rOT'XTT  OF  SAN 
FRANCISCO  et  al. 

(Court  of  Appeal,  First  District,  California. 
Dec.  12,  1905.) 

Man  DAMrs—  IjImitati  ons— Laches— School- 
teachers—Dischaboe. 

Pol.  Code,  g  1793,  provides  that  the  holders 
of   certain    sctaool-teacheia'   certificates,    when 


elected  to  teach,  shall  be  dismissed  only  for  in- 
subordination or  other  causes,  as  mentioned 
in  section  1791.  Beld,  that  a  school-teacher's 
right  to  mandamus  to  compel  a  school  board  to 
admit  her  to  the  enjoyment  of  the  position  of 
vice  principal  of  a  school,  to  which  she  bad 
been  appointed,  and  from  which  she  had  t>een 
Bumraarily  removed,  wan  a  right  created  solely 
by  section  1793,  and,  when  not  sought  to  be 
enforced  for  more  than  three  years  after  it  ac- 
crued, was  barred  both  by  laches  and  by  Code 
Civ.  Proc.  S  338,  subd.  1,  requiring  an  action 
on  a  liability  created  by  statute,  other  than  a 
penalty  or  forfeiture,  to  be  brought  within  three 
years. 

Appeal  from  Superior  Court,  Cl^  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Petition  by  Rosalie  Harby  against  tbe 
board  of  education  of  tbe  city  and  county  of 
San  Francisco.  From  a  judgment  denying 
the  writ,  plaintiff  appeals.    Affirmed. 

Arthur  H.  Barendt,  for  appellant  Frank- 
lin K.  Lane  and  W.  I.  Brobeck,  for  re- 
spondents. 

H-^LL,  J.  Plaintiff  petitioned  for  a  writ 
Of  mandate  to  compel  tbe  defendant  to'  ad- 
mit plaintiff  to  tbe  use  and  enjoyment  of  tbe 
position  and  employment  as  vice  principal  of 
the  Fairmont  Intermediate  Grammar  School 
of  the  city  and  county  of  San  Francisco.  A 
demurrer  to  tbe  complaint  was  sustained, 
and  judgment  thereupon  entered  in  favor  of 
defendants.  Tbe  appeal  Is  by  plaintiff  from 
said  judgment 

It  is  alleged  In  the  complaint  that  plaintiff 
was  regularly  elected  by  the  board  of  educa- 
tion of  tbe  city  and  county  of  San  Francisco 
to  the  position  of  vice  principal  of  the  Fair- 
mont Intermediate  Grammar  School  on  the 
28tb  day  of  December,  1898.  On  the  4th  day 
of  January,  1899,  the  said  board  adopted  an- 
other resolution  removing  her  from  said  po- 
sition, and  when  on  the  8tb  day  of  January, 
1899,  she  appeared  at  the  scbool  and  demand- 
ed the  rigbt  to  enter  upon  the  duties  of  such 
position,  tbe  rigbt  was  refused  her  by  the 
defendants,  and  sbe  has  never  been  allowed 
to  enter  into  said  position  or  to  enjoy  tbe 
emoluments  thereof.  It  also  appears  that  be- 
fore and  ever  since  the  dates  mentioned  she 
has  beld  a  position  as  teacher  In  a  grammar 
grade  in  another  school  of  said  city  and  coun- 
ty. This  action  was  commenced  August  23, 
1902,  more  than  three  years  after  tbe  accru- 
ing of  her  alleged  right  Defendants  de- 
murred, pleading  insuflSciency  of  facts,  and 
tbe  bar  of  section  339,  subd.  1,  and  section 
338,  subd.  1,  Code  Civ.  Proc.  We  think  the 
action  Is  barred  by  tbe  provisions  of  subdivi- 
sion 1  of  section  338,  Code  Civ.  Proc.  That 
the  statute  runs  against  applications  for  writs 
of  mandate  cannot  be  disputed,  and  it  com- 
mences to  run  when  tbe  claimant  is  first 
deprived  of  his  right  Barnes  v.  Glide,  117 
Cal.  1,  48  Pac.  804,  59  Am.  St  Rep.  153; 
Barber  ▼.  Mulford,  117  Cal.  356,  49  Pac.  206; 
Jones  v.  Police  Com.,  141  Cal.  OQ,  74  Pac  696. 
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Tbe  UablUtr  of  the  de/endants  to  this  ac- 
tion depends  upon  the  proTlslous  of  section 
1793  of  the  Political  Code.  If  It  were  not  for 
such  statute  the  board  of  education  would 
hare  the  right  to  transfer  or  remove  teachers, 
being  answerable  only  In  damages  for  a  viola- 
tion of  contract  iu  cases  of  employment  for 
a  fixed  period.  Kennedy  v.  Board  of  Edu- 
cation, 82  Cal.  483,  22  Pac.  1042.  It  Is  only 
by  virtue  of  the  provisions  of  the  statute  that 
the  teacher  has  a  right  to  be  protected  from 
removal,  or  that  any  liability  to  this  action 
exists  against  tbe  defendants.  The  relief 
demanded  by  plaintiff  is  derived  from  the 
statute,  and  would  have  no  existence  if  it 
were  not  for  the  statute.  Tbe  action  is  ui)on 
a  liability  created  by  statute,  and  is  there- 
fore barred  In  three  years.  Similar  views 
were  expressed  in  Barber  v.  Mulford,  117 
Cal.  359,  49  Pac.  206,  which  was  an  action 
for  a  writ  of  mandate  to  enforce  tbe  perform- 
ance by  a  board  of  edacatlon  of  a  duty  en- 
joined by  law,  though,  as  the  wrong  section 
was  pleaded,  the  case  was  not  decided  on  this 
point.  See,  also,  Higby  v.  Calaveras  Co.,  18 
Cal.  176;  People  v.  Hulburt,  71  Cal,  72,  12 
Pac.  43;  Bank  of  San  Luis  Obispo  v.  Pacific 
C.  S.  8.  Co.,  108  Cal.  594,  37  Pac.  409. 

We  are  also  of  tbe  opinion  that  plaintiff's 
right  of  action  is  barred  by  laches.  She  did 
not  bring  this  action  for  more  than  three  and 
one-half  years  after  she  was  removed  from 
tbe  position  she  claims.  During  one  year  of 
this  time,  as  appears  by  her  complaint,  some 
one  else  filled  the  position,  and  during  none 
of  the  time  has  the  public  received  the  benefit 
of  her  services  for  which,  if  reinstated,  she 
expects  the  public  to  pay.  In  New  York 
state  a  similar  law  exists  as  to  the  removal 
of  certain  public  officers,  and  in  that  state 
It  has  uniformly  been  held  that  a  person 
claiming  to  have  been  unlawfully  removed 
is  guilty  of  laches,  unless  he  brings  his  action 
for  a  writ  of  mandate  promptly.  In  Murphy 
V,  Keller  (Sup.)  70  N.  Y.  Supp.  405,  it  Is  said: 
"In  all  proceedings  of  this  character,  where 
a  person  removed  from  office  Is  entitled  to 
receive  from  the  public  compensation  for  the 
services  he  performs,  if  he  Intends  to  Insist 
that  this  removal  was  illegal,  or  that  the 
law  entitles  him  to  be  reinstated,  his  applica- 
tion for  reinstatement  should  be  promptly 
made  so  as  to  protect  the  city  from  the  neces- 
sity of  paying  two  persons  for  the  same  serv- 
ices. To  the  same  effect  are  People  ex  rel. 
V.  Justices,  etc.,  78  Hun,  334,  29  N.  T.  Supp. 
157;  People  v.  Welde  (Sup.)  59  N.  Y.  Supp. 
1030;  People  ex  rel.  v.  Collls  (Sup.)  39  N.  T. 
Supp.  698;  In  re  Vanderhoff,  15  Misc.  Rep. 
434,  36  N.  Y.  Supp.  833;  People  ex  rel.  v. 
Keatiug  (Sup.)  03  N.  Y.  Supp.  71:  People  v. 
York,  53  App.  Div.  429,  05  N.  Y.  Supp.  1074 ; 
Murphy  v.  Keller  (Sup.)  70  N.  Y.  Supp.  405. 
In  several  of  the  New  York  cases  tbe  delay 
was  from  four  to  eight  months  only,  and  yet 
it  was  held  to  bar  the  right  to  the  writ  of 
mandate.     A  delay  of   three   and   one-half 


years,   we  think,   evinces  such   lacbes   and 
acquiescence  in  tbe  action  of  the  board  as 
precludes  plaintiff  from  now  asking  to  be 
reinstated  by  writ  of  mandate. 
The  Judgment  is  affirmed. 

We   concur:    HARRISON,    P.   J.;   COOP- 
ER, J. 


t  Cal.  App.  MS 
McLEAN  T.  LLEWELLYN  IRON  WORKS. 

(Court  of  Appeal.  Second  District,  California. 
Oct  25,  1905.    On  Relieariii«,  Dec.  5,  1905.) 

1.  Dbdtcation—Stkeets— Acceptance. 

There  can  be  do  dedication  of  a  street 
unless  there  is  an  acceptance  by  the  public. 

[Ed.   Note. — For  cases  in   point,  see  voL  15, 
Cent.  Dig.  Dedication,  {§  64,  05.] 

2.  Same— Offer  to  Public. 

Where  one  subdivided  a  tract  of  land  and 
recorded  a  map  showing  streets,  they  being 
reserved  and  laid  out  for  the  use  of  such  per- 
sons as  might  thereafter  purchase  a  part  of  the 
tract,  it  did  not  amount  to  an  offer  of  general 
dedication  to  the  public. 

3.  Appeal  —  Ordeb  Denyino  New  Trial  — 
Scope  of  Review. 

On  an  appeal  from  an  order  denying  a  new 
trial,  tbe  appellate  court  is  restricted  to  au 
examination  of  the  record  to  determine  whether 
the  findings  are  supported  by  the  evidence,  or 
whether  errors  of  law  occurred  at  the  trial,  and 
may  not  consider  the  sufficiency  of  the  findings 
to  support  tbe  judgment. 

4.  Saue  —  Review— Findings— CoNFLiCTixs 
Evidence. 

The  findings  of  tbe  trial  court  based  on 
conflicting  evidence  will  not  be  disturbed  on  ap- 
peal. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  H  308:1-3989.] 

5.  EvinENCE— Relevancy— Similar  Facts. 

Where  a  landowner  sued  to  abate  certain 
strnctnres  erected  in  a  right  of  way  in  which 
he  had  an  easement,  there  was  no  error  in 
excluding  certain  testimony  in  relation  to  the 
occupancy  by  other  persons  of  the  right  of  way 
in  question,  especially  where  no  judgment  for 
damages  was  rendered  and  only  injunctive  re- 
lief granted. 

On  Rehearing. 

0.  SIUNiciPAL  Corporations  —  Reoitlation 
OF  Streets— Public  Nuisance— Rioirrs  of 
Private  Person. 

Civ.  Code,  §  3479,  defines  a  nuisance  as 
anything  whicli  obstructs  the  free  nse  of  prop- 
erty or  free  passage  or  use  of  any  street.  Sec- 
tion 3493  provides  that  a  private  person  may 
maintain  an  action  for  a  public  nuisance,  if  it 
is  specially  injurious  to  him.  Held,  that  the 
owner  of  a  lot  abutting  on  a  street  has  such  an 
easement  over  it  that  he  may  maintain  an  action 
to  abate  structures  erected  in  tbe  street  opposite 
his  lot. 

7.  Limitation  op  Actions  —  Opbbation  of 
Statutes  aoainst  City. 

Civ.  CJode,  {  3490,  provides  that  do  lapse 
of  time  can  legalize  a  public  nuisance,  amount- 
ing to  an  actual  obstruction  of  public  right; 
and  Code  Civ.  Proc.  {  318,  declares  that  no  ac- 
tion for  the  recovery  of  real  estate  or  the  pos- 
session thereof  can  be  maintained  unless  it  ap- 
pear that  plaintiff  or  his  predecessor  was  seised 
of  the  property  within  five  years.  Held,  that 
the  right  of  the  owner  of  a  lot  abutting  on  a 
street  to  maintain  an  action  to  ai>ate  an  ob- 
struction of  the  street  opposite  bia  lot  cannot  be 
barred  by  section  318. 


Digitized  by  VjOOQIC 


CaL) 


MoLEAN  T.  LLEWELLYN  IRON  WORKS 


1083 


Appeal  from  Superior  Court,  Los  Angeles 
County ;  Curtis  D.  Wilbur,  Judge. 

Action  by  Sarah  E.  McLean  against  the 
Llewellyn  Iron  Works.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Jones  &  Weller,  for  appellant.  J.  W.  Mo- 
Kinley  and  Fred  E.  Burlew,  for  respondent. 

ALLEN,  J.  The  plaintiff  is  the  owner  of 
five  lots  of  land  bounded  by  and  fronting  on 
Railroad,  Magdaleua,  and  San  Fernando 
streets  In  the  city  of  Los  Angeles.  The  de- 
fendant Is  the  owner  or  lessee  of  lands  on 
the  other  side  of  Magdalena  street  We  would 
give  the  directions,  but  the  points  of  the  com- 
pass are  not  shown  on  the  plat  in  the  tran- 
script, and  nothing  Is  said  upon  the  subject  by 
the  witnesses.  The  suit  was  brought  to  abate 
certain  structures  erected  in  the  street  by  the 
defendant,  and  other  nuisances  thereon,  and 
for  an  injunction.  Judgment  was  for  the 
plaintiff  as  prayed  for.  The  appeal  Is  from 
the  judgment,  and  from  an  order  denying  the 
defendant's  motion  for  a  new  trial;  but  the 
former  appeal  was  not  filed  in  due  time  and 
must  be  disregarded. 

The  complaint  alleges  that  plaintiff  Is  the 
owner  of  certain  lots,  which  originally  formed 
a  part  of  tracts  subdivided  with  reference  to 
recorded  maps,  upon  which  maps  were  de- 
lineated certain  streets  >  that  after  the  record 
of  these  maps  the  owners  of  the  tracts  pro- 
ceeded to  sell  the  lots  to  various  parties,  with 
an  easement  and  right  of  way  over  these 
delineated  streets,  in  each  of  which  deeds  of 
conveyance  special  reference  was  made  to  such 
streets;  that  defendant  entered  upon  such 
streets  and  obstructed  the  same,  and  has 
deprived  plaintiff  of  the  easement  and  right 
of  way  over  and  through  the  same,  and 
threatens  so  to  continue,  thereby  damaging 
plaintiffs  premises  and  depriving  her  of  the 
rights  In  the  easements  so  conveyed  and  held. 
There  Is  no  averment  in  the  answer  which 
can  be  construed  into  an  allegation  that  the 
streets  alleged  to  have  been  delineated  on  the 
maps  were  ever  accepted  or  used  as  public 
streets.  On  the  contrary  In  paragraph  15  of 
defendant's  answer.  It  alleges  that  It  has 
been  In  the  adverse  possession  of  the  portion 
of  the  tract  described  in  plaintiff's  complaint, 
and  being  a  portion  of  the  alleged  streets  set 
forth  In  the  complaint  The  court  finds  that 
these  alleged  streets  mentioned  In  plalntifTs 
complaint,  and  referred  to  In  the  answer,  were 
reserved  and  laid  out  for  the  use  of  such 
persons  as  might  thereafter  purchase  a  part 
or  portion  of  said  tracts,  and  that  plaintiff  by 
her  deeds  acquired  an  easement  over,  through, 
and  upon  such  streets,  and  was  in  possession 
thereof  until  obstructed  by  defendant  Thus 
It  will  be  seen  that,  while  the  term  "streets" 
la  employed  in  the  pleadings  and  findings, 
the  court  finds  them  to  be  only  private  rights 
of  way  for  the  use  of  purchasers  within  the 
tracts.  There  is  no  testimony  in  the  record 
showing  any  acceptance  of  Uieee  streets  or 


their  use  by  the  public  nor  any  facts  from 
which  an  acceptance  may  be  Implied.  "The 
statement  that  platting  a  tract  of  land,  re- 
cording the  plat,  and  selling  lots  by  reference 
to  such  plat,  constitutes  a  dedication  of  the 
streets  in  favor  of  the  purchasers  of  these 
lots,  even  though  a  dedication  to  the  public 
is  not  perfected  and  completed,  is  not  correct 
as  a  legal  principle."  Prescott  v.  Edwards, 
117  Cal.  301,  49  Pac.  179,  59  Am.  St  Rep.  136. 
"Dedication  Is  the  joint  effect  of  an  offer  by 
the  owner  to  dedicate  land,  and  an  acceptance 
of  such  offer  by  the  public.  Only  two  parties 
are  necessary  to  a  dedication,  the  owner  upon 
the  one  side  and  the  public  upon  the  other. 
There  can  be  no  dedication  without  the  par- 
ticipation of  both."  City  of  Los  Angeles  v. 
Kysor  125  Cal.  466,  58  Pac.  91.  It  matters 
not  what  may  have  been  the  intention  of  the 
Individuals  who  filed  the  plat  and  made  the 
offer  of  dedication.  The  dedication  was  not 
complete  until  the  public  accepted,  either  In 
terms  or  by  some  affirmative  act  indicating  an 
acceptance.  The  finding  of  the  court  In  this 
case  goes  to  the  extent  of  negativing  even  the 
offer  of  general  dedication,  when  It  finds  that 
the  object  of  laying  out  the  streets  was  but 
for  the  use  and  benefit  of  purchasers.  If  this 
be  true,  and  there  is  nothing  in  the  evidence 
inconsistent  therewith,  these  streets  could 
only  have  become  public  by  use  for  such  time 
and  under  such  circumstances  as  would  es- 
tablish a  right  by  prescription.  Nothing  in 
the  evidence  warrants  such  finding,  and  none 
exists  in  the  record.  It  follows  that  the  ques- 
tion of  public  nuisance  and  the  right  of  an 
individual  to  maintain  an  action  in  relation 
thereto  is  not  inrolved  In  this  case;  for  the 
Tight  alleged  and  found  to  have  been  invaded 
was  a  private  right,  In  which  the  public  had 
no  concern. 

Upon  this  appeal  we  are  restricted  to  an 
examination  of  the  record  with  a  view  of 
determining  whether  the  findings  are  sup- 
ported by  the  evidence,  or  whether  errors  of 
law  occurred  at  the  trial.  There  being  no 
appeal  from  the  judgment,  we  may  not  con- 
sider the  Bufllclency  of  the  findings  in  its 
support  As  we  have  before  stated,  the 
findings  are  within  the  issues  and  have  sup- 
port In  the  evidence.  There  Is  some  confiict 
as  to  the  length  of  time  over  which  the  ob- 
struction of  the  street  extended,  and  as  to 
the  adverse  nature  of  such  occupancy;  but 
the  court  has  found  that  defendant  has  not 
for  more  than  five  years  last  past — that  Is, 
for  the  five  years  preceding  June  8,  1903 — 
been  in  adverse  possession  of  said  premises 
under  a  claim  of  right,  and  under  the  well- 
established  rule  such  findings  will  not  be 
disturbed. 

The  action  of  the  court  in  excluding  the 
testimony  of  John  D.  Hooker  in  relation  to 
the  occupancy  by  other  persons  of  the  streets 
Is  assigned  as  error.  We  perceive  no  error  In 
this  ruling.  That  others  were  Infringing  upon 
the  rights  of  lot-owners  was  not  a  justifica- 
tion, nor  in  any  wise  mitigating  the  acts  of 
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defendant,  and  especially  In  view  of  the  fact 
that  no  Judgment  for  damages  was  rendered 
and  no  relief  granted,  except  the  injunctive 
relief. 

Order  denying  the  defendant's  motion  for  a 
new  trial  affirmed. 

I  concur:    OKAY,  P.  J. 

SMITH,  J.  (concurring).  I  concur  In  the 
conclusion  of  the  majority  of  the  court,  and 
also  with  the  reasoning  of  the  opinion  gener- 
ally, but  I  am  not  prepared  to  hold  that,  up- 
on the  pleadings,  findings,  and  evidence,  the 
streets  therein  referred  to  are  in  fact  not 
streets.  Whether  they  are  or  not,  however, 
I  deem  immaterial.  For  it  is  a  settled  prin- 
ciple that  the  owner  of  laud  abutting  on  a 
public  street  has  an  easement  or  right  of  way 
over  the  street  appurtenant  to  his  land;  and 
from  this  it  follows  that  any  Interference 
with  this  easement  that  injuriously  affects 
bis  land  must  be  regarded  as  "specially  in- 
jurious to  bimseir'  and,  therefore,  as  a  prop- 
er subject  for  a  personal  action.  Civ.  Code 
i  S493.  A  mere  interference  with  the  ease- 
ment not  affecting  the  use  or  value  of  the  land 
to  which  it  Is  appurtenant,  would  seem  to 
come  within  the  definition  of  public  nuisance, 
as  given  In  section  34S0  of  the  same  code; 
for  all  the  landowners  abutting  on  the  street, 
and  thus  entitled  to  the  use  of  the  easement, 
would  be  affected  In  the  same  manner — that 
is  to  say,  the  interference  would  be  an  injury 
to  a  common  right  But  a  resulting  injury, 
to  the  land  of  any  owner  is  special  and  pe- 
culiar to  himself,  and  be  is,  therefore,  under 
the  provisions  of  the  section  of  the  code  dted, 
entitled  to  his  remedy.  Nor  does  it  make 
any  difference  that  numerous  landowners  are 
thus  injured;  the  Injury  of  each  in  such  case 
is  essentially  different  from  that  of  the  oth- 
ers, and  each  owner  is,  therefore,  specially 
Injured.  These  positions,  I  think,  are  sus- 
tained by  the  authorities  cited  in  the  opinion 
heretofore  filed,  to  which  I  adhere.  See,  also, 
Bigelow  T.  Ballerino,  111  Cal.  559,  44  Pac. 
807. 

On  Rehearing. 

SMITH,  J.  Upon  a  reconsideration  of  this 
case  on  a  second  rehearing,  we  are  of  the 
opinion  that  the  Judgment  and  order  denying 
the  defendant's  motion  for  a  new  trial  should 
be  afiirmed  on  the  grounds  stated  in  the  opin- 
ion originally  filed,  which  is  as  follows: 

The  plaintiff  is  tlie  owner  of  five  lots  of 
land  bounded  by  and  fronting  on  Bailroad, 
Magdalen  a,  and  San  Fernando  streets  in  the 
city  of  hoa  Angeles.  The  defendant  Is  the 
owner  or  lessee  of  lands  on  the  other  side  of 
Mngdalena  street  We  would  give  the  di- 
rections, but  the  points  of  the  compass  are 
not  shown  on  the  plat  in  the  transcript  and 
nothing  is  said  upon  the  subject  by  the  wit- 
nesses. The  suit  was  brought  to  abate  cer- 
tain structures  erected  in  the  street  by  the 
defendant,  and  other  nuisances  thereon,  and 
for  aa .  injunction.    Judgment  was  for  the 


plaintiff  as  prayed  for.  The  appeal  Is  from 
the  judgment,  and  from  an  order  denying 
the  defendant's  motion  for  a  new  trial;  but 
the  former  appeal  was  not  filed  in  doe  time 
and  must  be  disregarded.  It  is  found  by  the 
court  that  the  defendant  has  "entered  apoD 
and  taken  possession  of  a  part  of  said  Mag- 
dalena.  Railroad,  and  San  Fernando  streets,, 
and  has  obstructed  the  same  by  the  construc- 
tion of  various  buildings  and  in  other  ways, 
and  threatens  to  and  will,  unless  restrained 
by  this  court  continue  to  occupy  and  obstruct 
the  said  streets  and  deprive  plaintiff  of  all 
the  benefits  and  rights  to  which  she  is  en- 
titled as  the  owner  of  the  propery  above  men- 
tioned, and  the  easement  and  right  of  way 
through,  upon,  and  over  said  streets,  and  will 
cause  great  and  irreparable  injury  to  the 
plaintiOr';  also,  it  Is  found  that  by  the  nui- 
sance described  "the  value  of  the  plaintiffs 
property  will  be  greatly  and  materially  di- 
minished," and  "the  plaintiff  will  be  thereby 
deprived  of  the  benefits  of  said  streets  and 
of  her  rights  aa  the  owner  of  the  land  above 
described,  and  the  right  to  use  and  occupy 
the  said  streets  and  the  easement  therein  for 
the  purposes  of  passing  and  repassing  over 
said  streets  so  in  possession  of  the  defendant 
and  will  thereby  suffer  great  and  Irreparable 
injury,  for  which  she  cannot  be  recompensed 
in  damages."  From  the  evidence  it  appears 
that  the  structures  complained  of  occupy 
about  15  feet  of  the  streets,  leaving  on  Mag- 
dalena  street,  between  them  and  the  plain- 
tiff's land,  a  space  of  45  feet  which  space  Is 
reduced  to  30  feet  by  other  nuisances  habit- 
ually maintained  in  the  street  by  the  defend- 
ant There  is,  however,  no  evidence  of  spe- 
cial injury  to  the  plaintiff,  except  such  as 
may  be  inferred  from  the  above  tacts. 

The  principal  question  in  the  case,  and. 
Indeed,  tlie  only  question  that  need  be  con- 
sidered, is  whether,  by  these  facts,  special 
injury  to  the  plaintiff  is  shown;  and  if,  in 
fact  a  private  right  appertaining  to  her  has 
been  invaded,  the  question  must  be  answered 
in  the  affirmative.  Fisher  v.  Zumwalt  128 
Cal.  405,  496,  61  Fac.  82;  Lind  v.  City  of  San 
Luis  Obispo,  109  Cal.  343,  344,  42  Pac.  437. 
But  it  is  a  familiar  and  well-established  prin- 
ciple that  the  owner  of  a  lot  abutting  on  a 
street  has  an  easonent  or  right  of  way  over 
it  which  in  the  strictest  acnee  of  the  word 
is  property.  Prescott  v.  Edwards,  117  CaL 
302,  49  Pac.  178,  59  Am.  St  Rep.  186; 
Scbaufele  v.  Doyle,  86  Cal.  100,  24  Pac.  834, 
and  cases  cited;  Eachus  v.  Los  Angeles  Elec- 
tric Ry.  Co.,  103  Cal.  617,  37  Pac.  750,  42  Am. 
St  R^.  140.  And  though  this  right  is  one 
that  he  holds  in  common  with  the  public, 
yet  in  so  far  as  it  affects  the  value  or  use  of 
his  property  it  is  a  right  peculiar  to  himself, 
and  any  interference  with  it  constitutes  a 
private  as  well  as  a  public  nuisance.  Civ. 
Code,  g  3479;  Hargro  v.  Hodgdon,  89  CaL  629, 
26  Pac.  1106;  Wood  on  Nuisances,  §  890; 
O'Connor  v.  Southern  Pac.  R.  R.  Co.,  122  CaL 
683,  681,  55  Paa  U88.    In  the  cases  of  Schau- 
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fele  T.  Doyle  and  Eachus  t.  Hallway  Co, 
supra,  tbe  special  effect  of  the  nuisance  com- 
plained of  was  to  cut  off  access  to  tbe  plain- 
tiff's  property.  But  In  tbe  latter  case  tbe 
principle  is  tbus  more  broadly  stated:  "Tbe 
rigbt  of  tbe  owner  of  a  city  lot  to  tbe  use 
of  tbe  street  adjacent  tbereto  is  property 
wblcb  cannot  be  taken  from  bim  for  public 
use  witbout  compensation;  and  any  act  by 
wblcb  tbia  rIgbt  is  Impaired  is  to  tbat  extent 
a  damage  to  bis  property."  And  in  tbe  for* 
mer  case  It  is  said,  citing  Lexington,  etc., 
R.  B.  Co.  r.  Applegate,  8  Dana,  310,  33  Am. 
Dec.  497:  'If  it  sbould  appear  tbat  sucb 
use  encroaches  on  any  private  rlgbt,  or  ob- 
structs  tbe  reasonable  use  and  enjoyment 
of  tbe  street,  by  any  peraon  wbo  has  an 
equal  rlgbt  to  tbe  use  of  It,  we  sball  be  ready 
to  enjoin  all  sucb  wrongful  appropriation  of 
the  blgbway."  And  it  is  added:  "Upon  tbe 
facts  appearing  In  this  case,  we  are  of  opin- 
ion tbat  the  reasonable  use  of  tbe  street  by 
tbe  plaintiff  is  obstructed,  and  ber  indlTldual 
rights  are  encroached  upon,  by  tbe  defend- 
ants, and  tbat  an  Injunction  should  have 
been  granted."  No  distinction  can  be  drawn 
between  tbe  obstruction  of  access  to  tbe 
plaintiff's  land,  and  any  other  nuisance  by 
wblcb  its  value  or  use  is  Injuriously  affected. 
Tbe  test  is,  not  the  greater  or  less  number 
of  persons  wbo  are  affected  by  the  nuisance, 
but  whether  the  particular  right  of  a  land- 
owner is  affected.  Llnd  v.  City  of  San  Luis 
Obispo,  109  Cal.  341,  42  Pac.  437;  Fisher  v. 
Zumwalt,  128  CaL  496,  61  Pac.  82,  supra. 
Nor  as  matter  of  law  can  the  court  say 
"tbat  80  •  •  •  feet  of  tbe  street  will 
answer  all  tbe  legitimate  uses  to  wblcb  it 
might  be  put  by  tbe  plaintiff,  an  abutting 
owner,  any  more  than  It  can  say  that  10  feet 
would  be  amply  sufficient  for  all  bis  legiti- 
mate uses."  O'Connor  t.  Southern  Pac.  B. 
B.  Co.,  122  Cal.  683,  684,  65  Pac.  688. 

Tbe  above  observations  refer  to  cases 
where  a  right  of  the  party  complaining  has 
been  affected,  wblcb  In  all  cases  constitutes 
a  private  nuisance.  As  to  obstructions  con- 
stituting a  public  nuisance  only,  "tbe  grava- 
men of  tbe  action  U  the  special  damage." 
Wood  on  Nuisances,  §  830.  Tbus  a  person 
not  owning  land  abutting  on  the  street,  or 
otherwise  Injuriously  affected,  cannot  main- 
tain an  action  for  an  obstruction  in  the  street 
unless  be  is  himself  injured  by  it,  as,  e.  g., 
where  by  reason  of  It  be  Is  damaged  in  bis 
person.  Civ.  Code,  8  3493.  In  this  case  it 
may  be  observed  that  It  appears  from  tbe 
findings  and  tbe  evidence  tbat  tbe  lots  and 
streets  in  question  were  parts  of  a  large 
tract  of  land  that  bad  been  subdivided  by 
tbe  owner,  and  tbe  lots  sold  according  to 
tbe  recorded  map;  and  It  Is  argued  by  plain- 
tiff's counsel  tbat  under  tbe  deed  the  gran- 
tees took  rights  of  way  over  the  streets,  nor 
can  this  contention  be  contested.  Prescott  v. 
Edwards,  117  Cal.  298,  49  Pac.  178,  59  Am. 
St  Bep.  186;   Hargro  t.  Bodgdon,  89  Cal. 


623,  26  Pac.  1106.  This.  Indeed,  Is  not  dis- 
puted by  tbe  appellant's  counsel;  but  it  is 
maintained  that,  when  the  streets  became 
public,  private  rights  of  this  kind  are  merged 
in  tbe  public  right,  and  tbat  interference 
with  them  cannot  be  the  subject  of  a  private 
action.  But  we  can  conceive  of  no  principle 
upon  which  this  contention  can  be  allowed. 
Tbe  circumstance  alleged  In  support  of  it 
is  that  thereby  a  multiplicity  of  suits  might 
be  brought;  but  under  tbe  authorities  last 
cited,  this  Is  Immaterial.  To  what  extent 
such  suits  might  be  brought  is  to  be  deter- 
mined by  the  simple  consideration  whether 
the  land  of  plaintiff  has  been  injuriously 
affected.  Tbe  precise  limit  we  need  not  here 
determine;  It  Is  sufficient  tbat  wherever  it 
may  be  placed,  tbe  present  case  comes  within 
It  Nor  need  we  determine  whether  any  dis- 
tinction can  be  made  between  streets  dedicat- 
ed by  private  parties,  and  conveyances  made 
in  regard  to  them,  and  tbe  streets  In  tbe 
city  generally. 

It  is  also  claimed  by  appellant  tbat  tbe 
plaintUTs  action  is  barred  by  the  provisions 
of  section  318,  Code  of  Civil  Procedure.  But 
this  cannot  be.  A  public  nuisance  ctmnot  be 
legalized  by  prescription  (Civ.  Code,  §  3490); 
nor,  so  long  as  the  streets  remain  such,  can 
the  rights  of  abutting  land  owners  be  tbus 
affected. 

Tbe  appeal  from  tbe  Judgment  is  dismissed, 
and  tbe  order  denying  the  defendant's  d>o- 
tlon  for  a  new  trial  is  affirmed. 

We  concur:    OBAT,  P.  J.;  ALLEN,  J. 


2  Cal.  App.  US 

McLean  v.  llewbllyn  iron  woeks. 

(L.  A.  1,517.) 
(Supreme  Coart  of  California.    Feb.  2,  1906.) 

In  Bank.  Action  by  Sarah  E.  McLean 
against  the  Llewellyn  Iron  Works.  An  ap- 
peal from  a  judgment  for  plaintiff  was  dis- 
missed by  the  Court  of  Appeal  (83  Pac.  1082), 
and  petition  for  rehearing  in  tbe  Supreme 
Court  denied. 

PER  CURIAM.  Tbe  petition  for  rehear- 
ing In  this  court  after  Judgment  by  the  Dis- 
trict Court  of  Appeal  for  the  Second  Appel- 
late District  Is  denied.  It  Is,  however,  prop- 
er to  say  that  we  are  not  to  be  understood  as 
affirming  tbat  portion  of  tbe  opinion  of  the 
District  Court  of  Appeal  to  the  effect  that 
the  right  of  action  by  a  private  party  to  abate 
a  public  nuisance,  because  of  special  Injury 
arising  therefrom  to  him,  may  not  be  barred 
by  the  statute  of  limitations.  Upon  the  Issue 
as  to  the  statute  of  limitations,  the  finding  of 
tbe  trial  court  was  against  tbe  defendant 
and  tbat  finding  has  sufficient  support  in  tbe 
evidence.  The  statement  of  tbe  opinion  of 
tbe  District  Court  of  Appeal  referred  to  above; 
Is  therefore  unnecessary  to  a  correct  deter- 
mination of  tbe  appeal.  -    - 
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S  Cal.  App.  Ml 

HEWLETT  T.  BEEDE  et  al- 

(Court  of  Appeal,   Third   District,   Califorma. 

Dec.  29,  1905.    Rehearing  Denied  Jan. 

29,  1906w) 

1.  ExEctrroKS  and  Adhinistkatobs — ^Liabiij- 
TIE8  ON  Bonds — Contribution. 

Code  Civ.  Proc.  §  1613,  declares  that  every 
executor  is  chargeable  with  the  whole  estate  of 
the  decedent  which  may  come  into  his  posses- 
sion. Section  1391  provides  that  when  two  or 
more  persons  are  appointed  executors,  the  court 
must  require  a  separate  bond  of  each  of  them. 
Pol.  Code,  S  969,  made  ai)plicable  to  executors 
by  section  981,  provides  for  contribution  be- 
tween the  sureties  on  an  original,  and  sureties  on 
an  additional,  bond  of  a  public  officer.  Civ. 
Code,  I  2836,  provides  that  a  surety  cannot  bo 
held  liable  beyond  the  express  terms  of  his  con- 
tract. Eeld,  that  there  is  no  joint  liability 
between  the  sureties  on  the  separate  bonds  of  co- 
executors,  and  no  right  of  contribution  by  one 
set  of  sureties  against  the  other;  consequently 
an  executor  who  is  comiielled  to  make  good  to 
the  heir  the  default  of  a  coexecutor,  whom  he 
negligently  permits  to  waste  the  estate,  cannot 
in  his  individual  capacity  enforce  contribution 
against  the  sureties   of   the   coexecutor. 

2.  Same — Liabilitt   or    Executob — Acts   of 
Coexecutor. 

An  executor  who  permits  his  coexecutor  to 
handle  the  money  of  the  estate,  because  the 
latter  is  a  lawyer  and  knows  more  about  the 
business,  is  jointly  and  severally  liable  with  the 
coexecutor  to  the  heirs,  if  through  his  inexcus- 
able neglect  he  permits  the  coexecutor  to  lose 
the  estate. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  §g 
508,  511.] 

3.  Same — Death    op    Executob — ^Duties    of 

SUBVIVINO  (JOEXECnrOB. 

It  is  the  duty  of  a  surviving  executor,  as 
such  to  sue  the  sureties  of  a  deceased  coexecu- 
tor for  funds  of  the  estate  received  by  the  lat- 
ter and  unaccounted  for. 

4.  Same— LiABiLiTT  of  Sttketies— Costs  of 
Actions  against  Coexecutob. 

The  right  of  a  surviving  executor  to  re- 
cover from  the  sureties  of  a  deceased  coexecutor 
funds  of  the  estate  received  and  unaccounted 
for  by  the  coexecutor  does  not  entitle  the  sur- 
viving executor  to  recover  costs  of  an  action 
brought  against  him  by  the  heir  to  compel  him 
to  make  good  the  default  of  the  coexecutor, 

5.  Limitations — Actions  on  Bonds. 

Under  Code  Civ.  Proc.  §  337,  requiring  an 
action  on  a  contract  or  liability  founded  upon  a 
written  instrument  to  be  commenced  within  four 
years,  an  executor's  right  of  action  to  recover  of 
the  sureties  of  a  deceased  coexecutor  assets  of 
the  estate  lost  by  the  coexecutor  accrues  imme- 
diately on  the  death  of  the  coexecutor,  or,  at  the 
latest,  when  the  estate  is  rightfully  demanded  by 
the  heir,  and  is  barred  fonr  years  after  that 
time. 

Appeal  from  Superior  Court,  San  Joaquin 
County;    Ansel  Smith,  Judge. 

Action  by  Samuel  Hewlett  against  W.  M.  8. 
Beede  and  others.  From  a  judgment  for  de- 
fendants, and  from  an  order  denying  a  new 
trial,   plaintiff  appeals.    Affirmed. 

See  S3  Pac.  1089. 

J.  B.  Webster  and  0.  H.  Falrall,  for  appel- 
lant   Nlcol  &  Orr,  for  respondents. 

BUCKUSS,  J.  On  June 23, 1893,  Alonzo  Mo 
Cloud,  a  resident  of  San  Joaquin  county,  CaL, 


t  died  testate,  and  In  due  time  his  will  was  ad- 
mitted to  probate  and  the  court  appointed  R. 
D.  Baldwin  and  Samuel  Hewlett,  executors. 
Each,  qualifying,  gave  separate  bonds,  each 
In  the  snm  of  $25,000.  Tbe  sureties  on  tbe 
bond  of  R.  D.  Baldwin  were  J.  D.  McDougald, 
Joseph  H.  Swain,  Mary  A.  Baldwin,  Joseph 
Fyfe.  and  W.  M.  S.  Beede:  each  of  said 
sureties  qualifying  In  the  sum  of  $10,000. 
The  sureties  on  the  bond  of  tbe  said  Samuel 
Hewlett  were  Henry  Meyers  for  $10,000,  L. 
Hewlett  for  $10,000,  G.  W.  Trahem  for  $10,- 
000,  R.  S.  Johnson  for  $10,000,  O.  Glanelli 
for  $5,000,  and  B.  Glanelli  for  $5,000.  On 
November  11,  1896,  a  decree  was  made  and 
entered  settling  tbe  final  account,  and  tbe 
said  executors  jointly  charged  themselves 
with  a  balance  of  cash  on  band  subject  to 
distribution  of  $2,503.21.  On  or  about  No- 
vember 24,  1896,  Wayne  McCloud,  then  a 
minor,  by  his  guardian,  and  Bessie  Logan. 
legatees  and  devisees  under  tbe  will  of  said 
Alonzo  McCloud,  filed  their  petition  for  a 
partial  distribution,  and  on  January  2,  1897. 
the  coturt  made  and  entered  its  decree  ad- 
judging that  one-half  of  said  $2,503.21  be- 
longed to  said  Wayne  McCloud  and  Bessie 
Logan.  Tbe  said  executors  then  placed  In 
tbe  Bank  of  Hollister,  under  an  agreement 
between  tbem  and  Wayne  McCloud,  In  their 
Individual  names,  but  in  trust  for  tbe  said 
Wayne  McCloud,  the  sum  of  $598,  which  was 
the  sum  distributed  to  him  after  the  payment 
of  certain  taxes.  On  October  5,  1897,  the 
said  executor,  Baldwin,  died.  On  December  19, 
1897,  the  said  Wayne  McCloud  became  of  age 
and  then  demanded  of  executor  Hewlett  that 
he  order  tbe  said  bank  to  receive  and  re- 
tain the  mon^  deposited  therein  as  the  money 
of  Wayne  McCloud  and  credit  the  same  on 
his  indebtedness  to  tbe  bank.  After  this  tbe 
said  Bessie  I>ogan  assigned  her  Interest  to 
Wayne  McCloud,  and  he  thereupon  made  the 
same  request  and  demand  of  said  execntor, 
Hewlett,  In  relation  to  this  money,  as  be 
bad  of  bis  own  $598;  but  said  Hewlett  neglect- 
ed to  comply  with  such  demand  and  did  not 
pay  the  same  over  to  said  Wayne  McClond. 
Whereupon  the  said  Wayne  McCloud  brought 
suit  against  said  Hewlett,  aa  executor,  and 
the  said  sureties  on  his  bond,  for  the  recovery 
of  said  moneys;  and  on  the  6th  day  of  De- 
cember, 1899,  the  court  rendered  Judgment 
against  said  Hewlett  and  his  said  sureties 
In  favor  of  Wayne  McClond  for  the  smn  of 
$1,191,  with  interest  on  $582.60,  for  $50.85 
costs,  and  that  the  sum  of  $598.40,  whidb  bad 
been  deposited  In  said  bank  In  tbe  names  of 
Samuel  Hewlett  and  R.  D.  Baldwin,  be  paid 
to  the  Bank  of  Hollister  for  the  use  of  said 
Wayne  McCloud,  and  that  when  so  paid  It 
should  be  credited  on  said  judgment  Hew- 
lett appealed  to  the  Supreme  Court  (McCloud 
v.  Hewlett  135  Cal.  362,  67  Pac.  333),  and 
the  judgment  against  blm  was  afOrmed.  Tbe 
plaintiff  paid  the  same,  amounting  to  $1,161.25, 
and,  after  demanding  the  same  of  tbe  said 
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sureties  on  the  bond  of  R.  D.  Baldwin, 
bi'uuglit  this  action  to  recover  the  same  from 
them.  The  Judgment  was  for  the  defendants. 
The  ax)peal  is  from  the  Judgment  and  from  an 
order  denying  motion  for  new  trial 

"Every  executor  and  administrator  Is 
<'bargeab!e  in  his  account  with  the  whole  of 
the  estate  of  the  decedent  which  may  come 
into  his  possession.  •  •  • "  Section  1613, 
Code  Civ.  Troc,  "When  two  or  more  persons 
are  appointed  executors  or  administrators, 
the  superior  court,  or  a  Judge  thereof,  must 
require  and  take  a  separate  bond  from  each 
of  them."  Section  1391,  Code  Cir.  Proc.  In 
Se  Sanderson,  74  Cal.  at  page  214.  15  Pac 
at  page  762,  the  court  held  that:  "Coexecu- 
tors  are  not  liable  to  each  other,  but  each  Is 
liable  to  the  cestui  que  trust  to  the  full  ex- 
tent of  the  fund  he  received."  In  the  case  of 
McCIoud  V.  Hewlett,  135  Cal.  361,  67  Pac.  333, 
the  court  held  that  Hewlett  and  bis  sureties 
were  liable  to  McCioud,  who  was  the  cestui 
que  trust.  The  appellant  claims  that  the  case 
at  bar  is  a  parallel  case  where  an  officer  is  re- 
quired to  give  additional  bond,  and  quotes 
section  969,  Pol.  Code,  which  reads  as  fol- 
lows: "Whenever  the  sureties  on  either  bond 
have  been  compelled  to  pay  any  sum  of  money 
on  account  of  the  principal  obligor  therein, 
they  are  entitled  to  recover.  In  any  court  of 
competent  Jurisdiction,  of  the  sureties  on  the 
remaining  bond  a  distributive  part  of  the  sum 
thus  paid.  In  the  proportion  which  the  penalties 
of  such  bonds  bear  one  to  the  other,  and  to 
the  sums  thus  paid,  respectively" — and  then 
urges  that,  where  there  are  two  executors 
who  give  separate  bonds,  the  same  rule  ap- 
plies as  to  contribution  of  sureties  on  each 
bond,  and  cites  section  981,  Pol.  Code,  to  sus- 
tain such  contention.  The  section  reads  as 
follows:  "The  provisions  of  this  article  ap- 
ply to  the  bonds  of  receivers,  executors,  ad- 
ministrators and  guardians."  We  do  not 
think  that  the  rule  of  contribution  between 
sureties  on  the  original  bond  and  those  on  an 
additional  bond  is  intended  to  apply  to  sure- 
ties on  bonds  of  two  or  more  executors.  The 
sureties  on  the  bond  of  Baldwin  only  promis- 
ed to  stand  good  for  the  acts  and  defalcations 
of  Baldwin,  while  the  sureties  on  Hewlett's 
bond  only  promised  to  stand  good  for  his  defal- 
cations and  acts,  and  It  seems  to  us  there  would, 
in  no  view  which  may  be  taken,  be  a  Joint 
liability  between  the  sureties  on  their  sepa- 
rate bonds,  and,  if  no  Joint  liability,  then 
there  could  be  no  right  of  contribution  by 
one  set  of  sureties  against  the  other. 

It  must  be  t>orne  in  mind  that  this  action  is 
one  in  which  the  plaintiBt  prosecutes  the  cause, 
not  in  his  representative  capacity  as  executor, 
but  in  his  private  capacity  against  those  who 
were  sureties  on  the  bond  of  Baldwin  as  an 
executor  of  the  HcCloud  will,  who  is  now 
dead.  It  Is  sought  to  recover  from  these 
sureties  $86.75,  which  plaintiff's  sureties  paid 
for  him  in  a  suit  by  the  heir,  and  the  further 
sum  of  1300.50,  claimed  to  have  been  expend- 
ed by  plaintiff  as  costs  In  the  action  the  heir 


brought  against  him  and  bis  sureties.  The 
plaintiff  had  repaid  his  sureties  the  $800.75, 
and  therefore  brings  the  suit  In  his  own 
name.  Whatever  obligation  rests  upon  the 
defendants  arose  upon  a  bond  given  by  Bald- 
win, as  executor.  They  were  liable.  If  at  all, 
only  upon  that  bond,  and  they  are  entitled  to 
stand  upon  the  precise  terms  of  their  con- 
tract Their  liability  Is  limited  by  the  terms 
and  conditions  of  the  bond  on  which  they  are 
sureties,  and  such  liability  cannot  be  extend- 
ed by  Implication  beyond  its  terms.  "A  sure- 
ty cannot  be  held  beyond  the  express  terms  of 
his  contract"  Section  2836,  Civ.  Code ;  Bein- 
len  V.  Beans,  71  CaL  295,  12  Pac.  167;  San 
Luis  Obispo  V.  Farnum,  108  Cal.  562,  41  Paa 
445 ;  Heidt  v.  Minor,  89  Cal.  115,  26  Pac.  627; 
Elder  v.  Kutner,  97  Cal.  490,  82  Pac  668: 
County  of  Glenn  v.  Jones,  146  Cal.  518,  80 
Pac.  605.  So  far  as  the  principal  in  a  bond 
of  this  kind  is  concerned,  the  obligation  of 
the  surety  Is  to  answer  to  the  heir  for  his 
breach  of  duty  and  not  for  a  breach  of  duty 
to  any  other  person  who  may  have  been  in- 
vested with  the  same  character  of  trusts  wltto 
respect  to  the  same  estate.  As  between  Bald- 
win and  Hewlett,  the  former  may  have  be^ 
come  personally  liable  to  the  latter  for  som^ 
thing  the  latter  may  have  been  compelled  to 
do  which  the  former  ought  to  have  done.  'But 
the  defendants,  as  Balwin's  sureties,  did  not 
agree  to  answer  for  Baldwin's  private  obli- 
gations to  Hewlett  The  obligation  of  the 
sureties  as  set  out  In  the  bond  are:  "Now, 
therefore,  if  the  said  Robert  D.  Baldwin,  as 
such  executor,  shall  faithfully  execute  the 
duties  of  his  trust  according  to  law,  then  this 
obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  effect"  Assume  for  the  sake 
of  argmnent  that  Baldwin  did  receive  the 
moneys  of  said  estate,  that  he  did  not  pay 
over,  and  Hewlett  was  compelled  to  make 
good  the  amount  to  the  heir,  the  sureties  of 
Baldwin  were  not  bound  to  repay  Hewlett 
for  they  only  agreed  to  answer  to  the  heir 
Or  the  state  of  California  for  the  heirs.  In 
Hill  V.  Kemble,  9  Cal.  72,  a  constable  collected 
$185  by  execution  for  Hill  and  notified 
Hill  that  the  money  was  ready  for  him.  Hill 
said  he  did  not  need  the  money  then  and  loan- 
ed it  to  the  constable,  and  he  did  not  pay  the 
same.  Suit  was  brought  against  a  surety  on 
the  constable's  bond.  The  court  held:  "The 
sureties  upon  the  official  bond  of  an  officer  are 
only  responsible  for  his  official  acts,  and  not 
for  private  debts  he  may  contract  on  his  in- 
dividual account"  It  matters  not  that  Hew- 
lett altowed  Baldwin  to  handle  the  money  of 
the  estate  because  Baldwin  was  a  lawyer 
and  knew  more  about  the  btislness.  Hewlett 
would  still  be  Jointly  and  severally  liable 
with  Baldwin  to  the  heirs  if,  through  his  In- 
excusable neglect  he  permitted  Baldwin  to 
lose  the  estate.  In  re  Osbom,  87  Cal.  1,  25 
Pac.  157,  11  L.  R.  A.  264.  The  heirs  re- 
covered from  Hewlett  the  whole  amount  due 
them. 
It  Is  admitted  by  the  pleadings  that  the 
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"said  executors  verified  and  filed  their  Joint 
final  account  of  their  proceedings  In  Bald 
estate;  that  the  same  was  upon  due  notice 
given,  beard,  and  considered  by  said  superior 
court,  wherein  said  settlement  of  said  estate 
was  pending  and  was  thereupon  dul^  allowed, 
approved  and  settled  by  the  decree  of  said 
court,  which  was  then  and  there  given,  made, 
and  entered,  and  recorded  on  the  11th  day 
of  November,  1896";  and  that  said  decree 
showed  the  executors  had  In  their  bands  the 
sum  of  12,603.21,  which  was  the  remainder 
of  said  estate  after  paying  all  claims  and  ex- 
penses and  commissions.  Baldwin  died  Oc- 
tober 6, 1897,  and  the  heir  demanded  bis  por- 
tion of  the  estate  of  the  appellant  on  Decem- 
ber 19,  1897,  and  was  refused.  Hewlett  con- 
tinued to  administer  the  estate  after  the 
death  of  his  coexecutor,  and  all  the  trusts  of 
the  executorship  devolved  upon  him,  among 
which  were  to  collect  and  safely  keep  the 
property  of  the  estate.  If  Baldwin  had  re- 
ceived the  funds  of  the  estate,  and  had  not 
and  could  not  account  for  them,  Hewlett,  as 
the  surviving  executor,  bad  the  right,  and  it 
was  his  duty,  to  bring  an  action  against  the 
sureties  on  Baldwin's  bond  for  such  funds  for 
the  benefit  of  the  estate  This  right,  how- 
ever, was  not  vested  in  Hewlett  as  an  in- 
dividual. It  was  an  Incident  of  the  office  be 
held.  But  DO  effort  seems  to  have  been  made 
to  have  Baldwin  account  for  the  funds,  nor 
to  collect  from  the  sureties  after  his  death. 
The  appellant  had  permitted  Baldwin  to 
handle  the  funds  of  the  estate  without  any 
reason,  further  than  that  he  was  a  lawyer 
and  knew  more  about  it  The  funds  being 
lost  m  part  through  Hewlett's  negligence,  as 
has  been  shown,  he  became  Jointly  liable  with 
Baldwin  and  also  severally.  The  heir  ignor- 
ed the  Joint  liability,  as  he  had  a  right  to  do, 
and  sued  Hewlett  without  Joining  Baldwin's 
sureties,  and  recovered  Judgment,  which 
Hewlett  paid,  and  now  Hewlett,  in  bis  In- 
dividual capacity,  seeks  to  recover  from  these 
sureties  what  he  was  compelled  to  pay  the 
belr,  and  also  |300  costs  of  that  action.  The 
costs  In  no  sense  could  be  a  charge  against 
the  sureties  on  Baldwin's  bond,  for  the  rea- 
son that  any  action  the  appellant  could  have 
maintained  would  have  been  one  as  executor 
against  his  coexecutor  to  recover  for  the  heir 
the  estate  lost  by  Baldwin,  and  the  costs  sued 
for  here  were  not  made  In  such  an  action,  but 
in  an  action  brought  by  the  heir  and  against 
executor  Hewlett  This  Is  not  an  action  be- 
tween Joint  obligors,  or  co-sureties,  where  the 
right  of  action  would  not  accrue  until  pay- 
ment had  been  made  by  one  of  those  Jointly 
liable;  but  the  right  of  appellant  here  accrued 
at  least  when  Baldwin  died  or  immediately 
on  the  happening  of  the  default  Baldwin's 
death  occurred  more  than  four  years  next 
prior  to  the  commencement  of  this  action,  and 
the  demand  of  the  heir  on  Hewlett  was  made 
more  than  four  years  before  the  commenc«nent 
of  this  action.  If  any  right  of  action  existed 
against  these  defendants  as  the  sureties  on 


Baldwin's  bond,  the  statute  of  limitations 
was  set  In  motion  as  soon  as  Hewlett,  by  his 
own  action,  could  have  made  the  claim  pay- 
able in  spite  of  the  sureties.  Immediately 
upon  the  death  of  Baldwin,  Hewlett  as  the 
surviving  executor,  became  entitled  to  the 
possession  of  all  moneys  belonging  to  the  es- 
tate. The  duty  of  administering  the  estate 
at  once  devolved  upon  him.  He  knew,  or 
should  have  known,  then  what  became  of 
the  money  which  bad  been  reported  by  the 
final  account  to  have  been  on  hand  and  held 
Jointly  by  the  two  executors.  This  account 
sworn  to  by  Hewlett,  as  well  as  Baldwin, 
had  Informed  these  defendants  here  that  the 
$2,503.21  was  held  Jointly  by  the  executors. 
If  It  was  not  so  held,  Hewlett,  the  appellant 
knew  It  A  suit  by  Hewlett,  executor,  then, 
against  Baldwin,  executor,  to  recover  the 
money  for  the  heirs  would  have  made 
the  sureties  on  Baldwin's  bond,  the  defend- 
ants here,  liable  for  whatever  default  be 
(Baldwin)  might  have  made.  The  heirs  no 
longer  have  any  concern  In  the  question 
whether  Baldwin  made  default  or  not  for 
they  have  received  the  estate  and  the  matter 
becomes  a  purely  personal  one  between  Bald- 
win as  an  individual  and  Hewlett  as  an  In- 
dividual. Did  the  right  of  action  exist  at  all 
against  the  sureties,  the  statute  of  limitations 
bad  run  against  It,  and  was  set  in  motion  as 
soon  as  Hewlett,  by  his  own  act,  could  have 
made  the  claim  payable  in  spite  of  the  sure- 
ties. These  defendants  had  nothing  to  do 
with  the  administration  of  the  estate.  If 
Hewlett  saw  fit  to  turn  over  all  the  funds  of 
the  estate  to  his  coexecutor  and  to  negligently 
suffer  their  use  In  a  manner  contrary  to  law, 
be  should  not  complain  when  made  to  suffer 
the  loss  bis  own  conduct  made  possible.  If 
his  confidence  was  misplaced,  he  is  the  one 
who  misplaced  It  It  was  not  the  act  of  the 
defendants,  but  the  alleged  misplaced  confi- 
dence of  one  executor  In  the  other,  that  has 
led  to  the  asserted  loss.  He  that  places  con- 
fidence should  watch  that  It  is  not  abused. 
If  he  neglects  to  do  so,  the  maxim  applies, 
"Whose  is  the  negligence,  bis  is  the  loss." 
The  case  was  brought  and  tried  by  the  ap- 
pellant upon  the  theory  that  the  sureties  on 
Baldwin's  bond  were  Joint  obligors  with  sure- 
ties on  Hewlett's  bond.  This  is  a  mistaken 
idea,  as  we  have  plainly  pointed  out  The 
authorities  dted  by  appellant  are  those  re- 
lating to  contribution  by  Joint  or  co-obligors 
and  therefore  do  not  apply  to  this  case. 
Again,  appellant  proceeds  wpoa  the  theory 
that  he  could  not  have  commenced  the  action 
against  Baldwin  until  he  had  paid  over  the 
estate.  The  all-sufflcient  answer  Is  be  could 
have  sued  Baldwin,  in  his  official  capac- 
ity, the  moment  he  knew  Baldwin  had  pass- 
ed the  estate  out  of  bis  hands,  and  surely  it 
was  bis  duty  to  have  sued  Baldwin's  sureties 
Immediately  after  October  6,  1897,  when 
Baldwin  died,  and  at  the  farthest  on  Decem- 
ber 19,  1897,  when  the  heir  demanded  the  es- 
tate.   He  was  then  the  sole  executor  and  en- 
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titled  to  the  possession  of  tbe  entire  estate. 
In  the  first  place,  Hewlett  was  not  responsi- 
ble for  any  more  of  the  estate  than  what 
came  to  his  hands  nntll  he  was  negligent  In 
letting  bis  coexecutor  keep  possession  of  the 
estate  after  he  had,  by  his  Joint  account, 
notified  the  defendants  that  be  himself  held 
it  Jointly  with  Baldwin,  and  then,  when  Bald- 
win died,  it  was  his  dnty  to  take  charge  of 
tbe  estate,  and  be  could  not  delay  setting  tbe 
statute  of  limitations  running  by  failing  to 
demand  of  Baldwin's  sureties  that  they  make 
good  whatever  default  be  bad  made  to  tbe 
estatfe  Harrigan  y.  Rome  Ins.  Co.,  128  Cal. 
531,  58  Pac.  180,  61  Pac.  99.  Hewlett  was 
not  standing  in  tbe  same  position  as  a  credit- 
or. His  position  was  that  of  executor  rep- 
resenting the  estate,  and  as  to  Baldwin  there 
was  no  payment  for  bim  to  make.  His  duty 
was  to  collect  the  estate,  and  tbe  statute  be- 
gan to  run  from  October  6,  1897. 

For  tbe  reasons  herein  stated,  the  action, 
being  a  personal  matter  between  Hewlett  and 
Baldwin,  cannot  be  maintained  against  tbe 
sureties  of  Baldwin's  bond  as  executor. 
PlaintifTs  cause  of  action  is  barred  by  tbe 
provisions  of  section  337,  Code  Civ.  Proc. 

Tbe  Judgment  is  afflrmed. 


We  concur: 
LIN,  J. 


CHIPMAN,  P.  J. ;  McLAUOH- 
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HEWLETT  V.  BEEDE  et  aJ.    (Sac.  1,405.) 

(Supreme  Conrt  of  California.    Feb.  26, 1906.) 

COUKTB — TBANSFKB  OF  CaUBK — ^TllIE  OF  PCTI' 

TION. 

A  petition  to  transfer  a  cause  from  the 
Conrt  of  Appeal  to  the  Supreme  Court  filed 
more  than  10  days  after  the  judgment  in  the 
former  court  became  final,  will  be  Btricken  from 
the  files. 

Action  by  Samuel  Hewlett  against  W.  M. 
8.  Beede  and  others.  Plaintiff  petitions  to 
transfer  tbe  cause  from  the  Court  of  Ap- 
peal to  the  Supreme  Court.  Petition  strick- 
en from  files. 

See  83  Pac.  1066. 

PKR  CURIAM.  It  appearing  that  on  Feb- 
ruary 10,  1906,  the  clerk  of  this  court  Inad- 
vertently filed  tbe  petition  of  tbe  appellant 
herein  for  an  order  transferring  tbe  cause 
for  bearing  from  tbe  Third  District  Court  of 
Appeal  to  tbe  Supreme  Court,  and  that  said 
date  was  more  than  10  days  after  tbe  Judg- 
ment in  the  said  District  Court  of  Appeal 
became  final  therein,  It  Is  therefore  now  or- 
dered that  snld  petition  be  stricken  from 
tbe  files  of  this  court. 


2  Cal.  App.  633 

TICK  SUNG  V.  HERMAN  et  al. 

Conrt   of   Appeal,    First    District,    California. 
Jan.  10,  1906.) 

1.  Sales — Executory  ob  ExEctrnDD  Contract. 

A  written  agrpement  reciting  the  receipt  by 

a  seller  of  a  certain  sum  for  potatoes  delivered 

83  P.— 60 


on  a  river  bank,  all  to  be  sound  and  merchant- 
able, shows  a  present  sale,  and  not  a  mere  agree- 
ment to  sell  in  the  future,  and  when  the  pota- 
toes are  delivered  at  the  river  bank  the  title 
passes  to  the  buyer. 

[Ed.  Note. — For  cases  in  point,  see  voL  43, 
Cent  Dig.  Sales,  |§  162-169.] 

2.  Samb — Wabbaitties — PXBFOBUAnClt  —  Evi- 
SBRCE. 

Evidence  examined,  and  held  sufficient  to 
sustain  a  finding  that  potatoes  were  delivered 
by  a  seller  in  accordance  with  the  terms  of  the 
contract  that  they  were  accepted  by  the  buyer, 
and  that  they  were  of  the  quality  (^ed  for  by 
the  contract 

3.  Same. 

In  an  action  for  the  price  of  potatoes  sold, 
in  which  the  defense  was  breach  of  warranty, 
where  there  was  evidence  that  all  the  land 
from  which  they  were  taken  was  of  the  same 
quality  and  the  potatoes  were  all  about  the 
same,  testimony  of  a  witness  that  he  bad  seen 
tbe  seller  digging  and  sacking  potatoes  and  that 
the  potatoes  be  saw  were  in  good  condition  wag 
admissible. 

[Ed.  Note. — For  cases  in  point,  see  voL  43, 
Cent  Dig.  Sales,  1 1268.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  J.  0.  B.  Hebbard, 
Judge. 

Action  by  Tick  Sung  against  one  Herman 
and  others,  doing  business  as  Eriauger  & 
Galinger.  From  a  judgment  in  favor  of 
plaintiff,  defendants  appeal.    Affirmed. 

Application  to  transfer  to  Supreme  Court 
denied.    83  Pac.  109L 

J.  B.  BdDstein  and  W.  P.  Johnson,  for 
appellants.  A.  B.  Treadwell  and  Morehoas« 
&  Alexander,  for  respondent 

COOPER,  J.  Action  to  recover  $854  for 
2,020  sacks  of  potatoes  alleged  to  have  been 
sold  by  plaintiff  to  defendants  at  tbe  follow- 
ing prices:  Twenty  sacics  at  45  cents  per 
sack,  and  2,000  sacks  at  42%  cents  per  sack. 
Tbe  court  found  for  plaintiff,  and  judgment 
was  accordingly  entered.  This  appeal  is 
from  tbe  Judgment  on  the  Judgment  roll  and 
a  bill  of  exceptions. 

Tbe  appellants  contend  that  tbe  evidence 
is  Insufficient  to  support  tbe  findings,  and 
show  that  the  potatoes  were  not  up  to  the 
quality  specified  in  the  contract  Tbe  main 
discussion  is  as  to  whether  or  not  tbe  con- 
tract was  a  present  sale  by  which  the  title 
passed,  or  an  agreement  to  sell  in  future. 
Tbe  contract  Is  as  follows : 

"Contract 

"Received  from  Erianger  &  Oallnger,  tbe 
sum  of  five  dollars  as  part  payment  for  tbe 
following  described  goods,  viz.:  2,000  sacks 
B  Bank  at  42^2  per  sack,  delivered  f.  o.  b. 
on  Bank,  all  of  which  goods  I  have  this 
day  sold  to  said  Erianger  &  Galinger,  at 
tbe  above  prices  on  the  following  conditions : 
AU  goods  to  be  sound  and  merchantable,  of 
fancy  quality,  on  arrival  at  San  Francisco. 
Sacks  to  be  well  filled  and  in  good  shipping 
order.  Said  Erianger  &  Galinger  agree  on 
their  part  to  t>ay  balance  of  purchaiie  price  on 
the  receipt  of  tbe  bill  fit  lading  for  saiid  goodi^ 
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Bblppod  in  accordance  with  tbe  above  terms 
and  conditions,  and  as  specifically  described. 
Sack  115  lbs.  Ylck  Sung,  Seller.  Erlanger  & 
Gallnger,  Buyer,  per  F  Eshbacb.  Contract 
executed  In  duplicate.  Dated  November  20, 
1902." 

The  court  found:  "That  It  was  intended, 
and  so  understood  by  and  between  plaintiff 
and  defendants,  that  the  said  transaction 
was  a  sale  and  not  a  contract"  We  are  of 
opinion  that  the  agreement  was  a  sale,  by 
which  the  title  passed  from  the  plaintiff  to 
the  defendants  when  the  potatoes  were  sack- 
ed and  delivered  to  defendants  on  the  "Bank" 
as  specified  in  the  agreement  The  agree- 
ment acknowledges  the  receipt  of  ^  as  part 
payment  for  "2,000  sacks  B  Bank  at  42%  per 
sack,  delivered  f.  o.  b.  on  Bank,  all  of  which 
goods  I  have  this  day  sold  to  said  Erlanger  & 
Gallnger."  The  words  "this  day  sold"  mean 
a  present  sale.  Of  course,  there  remained 
something  to  be  done.  The  plaintiff  had  to 
segregate,  sack,  and  deliver  at  the  river  bank 
all  of  said  2,000  sacks  of  potatoes  that  were 
not  already  at  the  bank;  but  when  the 
plaintiff  had  done  this  tbe  title  passed,  and 
the  potatoes,  when  so  delivered,  were  the 
property  of  defendants.  The  authorities  all 
bold  that  where  the  terms  are  expressed  in  a 
contract  of  sale  by  which  a  present  sale  Is 
contemplated,  and  the  articles  or  goods  are 
delivered  to  the  buyer  at  the  place  designated 
In  the  contract,  the  title  vests  in  the  buyer. 
Even  In  an  executory  contract  of  sale  of  ar- 
ticles to  be  selected  from  goods  in  bulk,  when 
tbe  articles  or  goods  are  selected  and  appro- 
priated to  the  contract  and  delivered  to  tbe 
buyer,  the  title  passes.  A  sale  is  a  contract 
by  which,  for  a  consideration,  one  transfers 
to  another  property  or  an  Interest  therein. 
Segregating  the  articles  and  setting  them 
apart  to  the  vendee  by  way  of  delivery  fixes 
the  responsibility  upon  the  vendee  to  pay. 
The  buyer  must  pay  the  price  agreed  upon  by 
the  terms  of  the  contract  when  the  goods  are 
delivered.  Of  course,  if  the  goods,  alttiough 
delivered,  are  not  up  to  tbe  specifications 
called  for  by  the  contract  the  vendee  has  his 
remedy  by  way  of  recoupment  in  damages 
when  sued  for  the  prica  The  evidence  shows 
that  "B  Bank"  meant  Burbank  potatoes,  and 
that  "on  Bank"  meant  on  the  landing  at  the 
bank  of  the  San  Joaquin  river.  Onr  Inquiry 
will  then  be  directed  to  the  question  as  to 
whether  or  not  the  evidence  is  sufficient  to 
sustain  the  finding  of  the  court  that  "plain- 
tiff delivered  to  defendants  at  the  time  and 
place  and  in  the  conditions  agreed  upon  the 
said  2,000  sacks,  and  that  the  said  defendants 
received  and  accepted  the  same  on  the  bank 
of  the  river. 

The  question  is  not  free  from  difficulty,  and 
there  is  much  conflict  in  the  evidence,  but  af- 
ter a  careful  examination  of  the  evidence  we 
are  of  opinion  that  it  supports  the  finding. 
There  Is  evidence  that  one  Eshbach  was  the 
agent  of  defendants  for  the  purpose  of  mak- 
ing tbe  purchase  of  the  potatoes ;  that  as  such 


agent  he  examined- and  pnrdiased  tbe  first  lot 
of  20  sacks,  and  shipped  them  to  defendants, 
and  they  received  them  without  objection, 
and  there  is  no  controversy  here  as  to  the  20- 
eack  lot;  that  Eskbach  was  an  experienced 
buyer  and  lived  near  the  farm  of  plaintiff  and 
had  been  upon  it  often ;  that  when  tbe  con- 
tract for  the  2,000  labks  was  entered  into 
about  4C5  sacks  had  been  dug,  of  which  100 
sacks  were  at  the  landing  and  tbe  balance 
in  the  field  where  plaintiff  was  engaged  in 
digging;  that  Eshbach  inspected  these  sacks 
and  went  into  the  field  and  examined  tbe  kind 
and  quality  of  tbe  potatoes  that  were  being 
dug;  that  the  remaining  portion  of  the  2,000 
saclES  was  dug  from  the  some  field,  and  was 
equal  in  quality  and  similar  to  the  4G5  sacks 
which  Eshbach  examined,  and  the  20  sacks  of 
the  first  lot;  that  the  potatoes  were  pur- 
chased as  river  Burbank  potatoes,  which  are 
much  inferior  to  the  highland  Burbank  pota- 
toes, and  sell  for  a  much  less  price;  that  the 
price  at  which  the  2,000  sacks  were  sold  was 
much  less  than  the  selling  price  of  "Highland 
Burbank"  potatoes  at  the  time ;  that  Eshbach 
was  upon  and  around  plaintiff's  farm  when 
the  balance  of  the  2,000  sacks  was  being 
dug,  sacked  and  shipped,  and  made  no  objec- 
tion to  the  quality ;  that  the  common  carrier 
received  the  potatoes  at  the  river  landing, 
and  shipped  them  to  defendants,  who  paid 
the  freight  upon  them  The  witness  McMillan 
testified  that  he  lives  about  a  fourth  of  a 
mile  from  plaintiff's  farm,  and  that  he  saw 
the  potatoes  when  they  w^e  being  dug  and 
sacked;  that  they  were  river  Burbanks  in 
good  condition,  that  tbe  land  is  of  tbe  same 
character  throughout  the  field,  and  that  tbe 
potatoes  were  dug,  not  from  one  part  but 
across  the  field.  The  witness  Adams  testified 
that  he  examined  464  sacks  of  potatoes  on 
the  Jackson  Street  Wharf  after  they  had  ar- 
rived in  San  Francisco ;  that  be  also  examin- 
ed the  first  shipment  of  20  sacks,  and  found 
them  exactly  tbe  same;  that  tbe  potatoes 
were  fancy  first-class,  but  not  extra. 

Tbe  defendants  did  not  rescind  the  con- 
tract or  notify  the  plaintiff  not  to  deliver 
the  potatoes.  The  plaintiff  testified  that  be 
beard  not  a  word  of  objection  to  the  potatoes 
until  he  came  to  San  Francisco  to  get  bis 
money.  The  principal  objection  made  by  the 
defendants  to  the  potatoes  Is  that  they  wa« 
uneven  in  size  and  watery,  with  soft  ends. 
In  view  of  tbe  fact  that  the  potatoes  were 
purchased  as  river  Burbanks ;  that  the  agent 
saw  them  when  he  was  purchasing  them;  that 
they  were  of  the  same  quality  as  the  20 
sacks  of  tbe  first  purchase;  that  they  were 
received  by  the  agent  and  shipped  to  defend- 
ants, we  think  tbe  court  was  justified  in  its 
findings.  Of  course,  all  presumptions  here 
are  in  favor  of  the  findings  of  the  trial  court 
and  a  finding  of  fact  must  not  be  set  aside 
when  there  Is  substantial  evidence  In  its 
support 

The  court  did  not  commit  error  in  over- 
ruling defendants'  objections  to  questions 
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asked  of  the  witness  Mcsnilan  for  the  pur- 
pose of  showing  ttiat  lie  saw  plaintiff  digging 
and  sacking  potatoes  between  November  20 
and  December  1,  1902,  and  that  the  condition 
of  the  potatoes  he  saw  was  good.  In  view 
of  the  fact  that  there  was  testimony  tend- 
ing to  show  that  the  land  was  all  of  about 
the  same  quality,  and  tlie  potatoes  all  al>out 
the  same,  the  evidence  was  competent  It 
was  about  the  time  that  plaintiff  was  digging 
and  delivering  the  potatoes  to  defendants. 
We  find  no  other  question  necessary  to  be 
discussed. 
The  Judgment  is  affirmed. 

We  concur :    HARBISON,  P.  J. ;  HALL,  J. 


TICK  SUNG  v.  HERMAN  et  al.    (S.  F. 
3,887.) 
(Supreme  Court  of  California.    March  8,  1906.) 

In  Bank.  Application  for  order  transfer- 
ring cause  from  Court  of  Appeal.     Denied. 

For  opinion  in  Court  of  Appeal,  see  83 
Pac.  1089. 

PER  CURIAM.  The  opinion  of  the  Dis- 
trict Court  of  Appeal  appears  to  hold  that 
under  the  terms  of  the  contract  of  sale  the  title 
to  the  potatoes  sold  passed  when  they  were 
sacked  and  delivered  to  the  buyers  on  the 
"bank,"  and  that  they  became  property  of 
the  buyer  at  that  time,  Instead  of  at  the  time 
when  they  arrived  In  San  Francisco.  With- 
out expressing  any  opinion  on  the  proper 
construction  of  the  contract  in  this  re- 
spect, we  think  the  judgment  of  the  su- 
perior court  was  properly  affirmed  upon  the 
other  grounds  stated  in  the  opinion  of  the 
District  Court.  The  application  for  an  or- 
der transferring  the  cause  to  the  Supreme 
Court  is  therefore  denied. 


CHICAGO,  R.  I.  &  P.  BY.  CO.  v.  ASSMAN. 
(Supreme  Court  of  Kansas.     Dec.  9,  1903.) 

RAlLBOAnS— ACCinENT    AT    Cbossino — Pleau- 

ING — Neglioence  Alleged. 

The  facts,  the  petition,  and  the  instruc- 
tion considered  in  this  case  tieing  identical  with 
those  involved  in  the  case  of  Railway  Co.  v. 
Griffith,  76  Pac.  436,  69  Kan.  130,  that  case  con- 
trols this. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Marlon  County; 
R.  Jj.  King,  Judge. 

Action  by  Arthur  Assman  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

This  is  a  railway  crossing  case.  Defend- 
ant in  error  was  driving  home  from  the  town 
of  Tampa,  Marlon  county,  on  the  night  of 
August  29,  1903,  was  struck  by  a  freight 
train  at  a  crossing,  and  was  thrown  from  his 
wagon  and  Injured.    He  recovered  Judgment 


for  $1,175,  and  the  railway  company  brings 
the  case  here  on  error.  The  crossing  at 
which  he  was  Injured  is  about  800  feet  east 
of  the  depot  upon  the  main  traveled  road  in 
the  town  of  Tampa.  The  highway  runs 
north  and  south ;  the  railway,  in  an  easterly 
and  westerly  direction.  Defendant  in  error 
started  home  alKtut  9  o'clock,  driving  east 
on  Ttiird  street,  which  runs  almost  parallel 
to  the  track  until  at  a  point  107  feet  from  the 
crossing,  where  the  wagon  road  turns  south- 
east by  a  curve  into  the  main  highway,  lead- 
ing south  over  the  right  of  way.  He  reached 
the  crossing  at  the  same  time  the  train  did, 
without  seeing  its  approach  until  his  team 
plunged  forward,  when  he  saw  the  engine 
almost  upon  liim,  and  was  unable  to  escape. 
The  crossing  is  at  grade,  the  railway  tracks 
straight,  and  the  ground  in  ail  directions 
level.  That  part  of  the  town  is  unimproved, 
and  at  the  time  referred  to  there  was  noth- 
ing to  obstruct  his  view  of  the  railway  tracks 
from  the  time  the  defendant  in  error  started 
east  on  Third  street  until  he  readied  the 
crossing,  except  the  obstructions  which  are 
set  out  in  the  petition,  hereinafter  mentioned, 
and  which  consisted  of  the  usual  things 
found  upon  the  right  of  way  at  such  stations 
and  some  trees  near  the  section  house.  At 
a  point  244  feet  west  of  the  crossing,  on  the 
north  side  of  the  railway,  a  switch  leads  to  a 
side  track  extending  past  the  depot  It  was 
claimed  that,  among  other  obstructions, 
there  were  upon  this  side  track  several  box 
cars. 

M.  A.  Low,  W.  F.  Evans,  and  Paul  E. 
Walker,  for  plaintiff  In  error.  W.  H.  Car- 
penter, for  defendant  In  error. 

PORTER,  J.  (after  stating  the  facts). 
Among  numerous  errors  complained  of  In 
this  record  we  shall  refer  to  but  one,  as  that 
requires  a  reversal.  The  trial  court  of  Its 
own  motion  and  over  the  objection  and  ex- 
ception of  plaintiff  In  error,  gave  the  follow- 
ing Instruction:  "The  court  instructs  the 
Jury  that  a  railway  company  at  Its  stations 
has  the  right  to  construct  necessary  side 
tracks  and  station  houses  and  other  neces- 
sary buildings  upon  its  right  of  way  for  the 
purpose  of  the  transaction  of  its  business  as 
a  railway  company,  and  the  fact  that  the 
same  may  obstruct  the  view  of  the  railway 
track  at  public  highway  and  street  cross- 
ings would  not  of  Itself  constitute  negligence 
on  the  part  of  the  railway  company;  but 
you  are  further  instructed  that  it  is  the  duty 
of  a  railway  company,  In  the  transaction  of 
its  business  and  management  of  its  side 
tracks  at  such  stations,  and  the  placing  of  cars 
thereon,  to  use  ordinary  care  and  prudence  in 
the  placing  of  cars  upon  such  side  track,  so 
as  that  travelers  approaching  such  streets  or 
highways  for  the  purpose  of  crossing  the 
same  may  have  as  extended  view  of  the  rail- 
way track  as  may  be  possible.  In  order  that 
they  may  see  an  approaching  train  _ 
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tempting  to  croes  a  street  or  highway,  and 
it  you  find  and  believe  from  the  evidence 
that  the  defendant  railway  company  was 
negligent,  aB  this  term  is  defined  In  these 
instructions,  in  falling  to  give  proper  signals 
or  alarms,  and  in  placing  box  cars  upon 
its  side  track,  and  that  such  negligence  was 
the  proximate  cause  of  the  injury  of  the 
plaintiff,  and  if  you  further  believe  from  the 
evidence  that  the  plaintiff,  in  no  wise  by 
fault  upon  his  part,  contributed  to  such  in- 
Jury,  then  in  such  case  your  verdict  should 
be  for  the  plaintiff."  It  is  claimed  that  the 
petition  makes  no  averment  of  negligence 
in  the  placing  of  cars  upon  the  side  track,  or 
the  maintaining  of  obstructions  upon  the 
right  of  way.  The  petition  charges  the  rail- 
way company  with  negligence  in  running 
its  train  over  the  crossing  at  a  high  rate  of 
speed,  and  in  falling  to  sound  the  whistle, 
to  ring  the  bell,  or  to  give  any  Bignals,  and 
in  failing  to  stop  the  train  after  seeing  de- 
fendant in  error.  It  then  describes  the  vari- 
ous obstructions  upon  the  right  of  way,  as 
follows :  "That  said  right  of  way,  as  herein 
described,  was  so  obstructed  by  buildings, 
being  the  depot  buildings  of  said  defendant 
company,  and  other  outbuildings  of  said 
defendant  company,  and  a  side  track, 
which  was  at  the  time  complained  of  full 
of  cars  then  standing  upon  said  side  track, 
which  side  track  was  north  of  the  traveled 
line  of  said  defendant,  also  the  stockyards 
of  said  company,  located  at  or  near  said 
buildings,  with  large  doors  set  high  upon  a 
foundation,  a  section  house,  with  Its  various 
outhouses  and  buildings  and  trees  In  front 
of  said  house  and  around  it,  placed  there  by 
the  said  defendant  in  such  a  manner  that 
said  buildings,  cars,  stockyards,  trees,  and 
other  obstacles  placed  there  by  said  defend- 
ant company,  as  to  obscure  all  view  of  said 
defendant's  track  west  of  said  crossing  from 
one  passing  from  the  west  to  east  along 
said  track  parallel  with  said  road  on  ap- 
proaching said  crossing  on  said  section  line 
from  the  north."  The  petition  also  contains 
the  following  averment:  "Plaintiff  alleges 
that  by  reason  of  said  defendant  company. 
Its  agents  and  employSs,  so  negligently,  care- 
lessly, wantonly,  and  unlawfully  omitting 
and  neglecting  to  ring  the  bell  upon  said 
engine  or  locomotive,  or  cause  the  whistle  of 
the  same  to  be  blown,  or  to  sound  any  other 
alarm,  or  to  Stop  said  train  after  seeing  plain- 
tiff, and  without  fault  on  his  part,  the  plain- 
tiff was  unable  to  hear  the  approach  of  said 
train;  and  that,  by  reason  of  the  said  de- 
fendant's completely  obstructing  the  view  by 
causing  to  be  placed  all  the  objects  hereto- 
fore set  forth  upon  Its  right  of  way  along  Its 
track,  the  said  plaintiff  was  unable  to  see  or 
know  of  the  approach  of  defendant's  said 
train."  There  is  no  charge  that  the  obstruc- 
tions mentioned  were  negligently  or  careless- 


ly placed  upon  the  right  of  way,  and  the 
only  apparent  purpose  of  their  mention  In  the 
petition  was  to  furnish  a  basis  for  avoiding 
the  imputation  of  contributory  negligence  of 
defendant  in  error  in  not  discovering  the 
approach  of  the  train.  If  the  pleader  had 
Intended  otherwise,  it  was  an  easy  matter  to 
have  specifically  charged  negligence  in  this 
respect  by  the  use  of  the  words  "carelessly" 
or  "negligently,"  or  some  other  synonymous 
words.  The  exact  question  was  before  the 
court  in  Railway  Co.  v.  Griffith,  69  Kan.  130. 
76  Pac.  436,  and  no  attempt  vrtll  be  made 
here  to  add  to  or  improve  upon  the  reasoning 
of  Mr.  Chief  Justice  Johnston  in  that  case. 
The  facts,  the  petition,  and  the  inatruction 
complained  of  were  the  same,  and  the  opin- 
ion in  that  case  controls  this. 

Although  several  special  questions  were 
submitted  to  the  Jury,  they  were  not  asked 
to  make  any  finding  that  the  railway  com- 
pany was  guilty  of  any  specific  act  of  negli- 
gence, and  found  generally  for  plaintiff  be- 
low. The  prejudice  in  this  instruction  is 
more  manifest  because  it  cannot  be  said  that 
they  did  not  base  their  verdict  upon  the  very 
negligence  which  was  not  charged  In  the  pe- 
tition, and  to  which  this  instruction  chal- 
lenged their  attention.  We  have  carefully 
examined  the  record,  and  cannot  agree  with 
counsel  for  defendant  in  error  that  this  ques- 
tion is  raised  for  the  first  time  in  this  court, 
or  that,  by  failing  to  object  to  testimony 
showing  the  presence  of  the  obstructions 
upon  the  right  of  way,  plaintiff  In  er- 
ror thereby  admitted  that  the  petition 
charged  negligence  in  this  respect  The  In- 
struction complained  of  was  objected  to, 
and  the  objection  raised  the  question  wheth- 
er the  instruction  was  proper  under  the  is- 
sues. It  is  seldom  that  instructions  are  ar- 
gued, except  upon  a  motion  for  a  new  trial, 
and  the  record  does  not  disclose  what  was 
specifically  urged  upon  the  motion.  The 
petition,  as  we  have  seen,  failed  to  charge 
negligence  In  maintaining  these  obstructions. 
The  averment  that  the  obstrnctions  existed, 
however,  being  a  material  one  for  the  pur- 
I)oses  we  have  mentioned,  it  was  proper  for 
plaintiff  below  to  offer  testimony  to  prove 
that  there  were  cars  upon  the  side  track  up- 
on the  night  in  question,  and  defendant  be- 
low had  no  reason  for  any  objection  to  such 
testimony.  But  by  offering  witnesses  to 
prove  the  contrary  and  to  show  that  in  fact 
there  were  no  cars  upon  the  side  track  at 
that  time,  or  to  prove  that  this  or  that  al- 
leged obstruction  would  not  prevent  a  per- 
son from  seeing  an  approaching  train,  de- 
fendant below  did  not  thereby  either  enlarge 
the  issues  or  admit  that  something  was 
charged  as  negligence  in  the  petition  which 
was  not 

The  judgment  will  be  reversed  and  cause 
remanded.    All  the  Justices  concurring. 
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SHATTUCK  et  al.  v.  WOLF  et  al. 
(Supreme  Court  of  Kansas.    Dec.  0,  1905.) 

1.  Abatement    and    Revival  —  Action    by 
GUABDiAN — Attainment  of  Majority. 

To  secure  a  loan  of  his  wards'  money  a 
guardian  took  a  note  and  mortgage  in  bis  own 
name,  with  the  descriptive  word  "guardian" 
annexed.  Afterwaids,  for  the  benefit  of  the 
wards,  he  brought  suit  to  collect  the  note  and 
to  foreclose  the  mortgage,  using,  however,  the 
Rnnie  name  and  addition  in  designating  the 
plaintiff  and  in  stating  the  cause  of  action. 
Pending  the  suit  the  wards  became  of  age  and 
the  guardian  was  discharged.  The  wards  moved 
to  be  substituted  as  plaintiffs  in  the  action, 
stating  the  facts  and  claiming  title  to  the  paper. 
The  guardian  voluntarily  snbmitted  to  a  trial 
before  the  court  of  the  issues  tendered  by  the 
motion  with  the  result  that  the  substitution 
was  ordered.  Held,  the  suit  did  not  abate  when 
the  wards  became  of  age  and  the  guardian 
was  discharged,  and  revivor  was  neither  neces- 
sary   nor    proper. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Abatement  and  Revival,  §  235.] 

2.  Partibs — Substitution. 

The  wards  were  entitled  to  be  substituted 
as  plaintiffs  in  the  action  in  place  of  the  guard- 
ian. 

[Kd.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Abatement  and  Revival,  |  239;  vol. 
2.},  Cent.  Dig.  Guardian  and  Ward,  §  438.] 

8.  Same — Motion. 

The  proceedings  for  substitution  were  prop- 
erly instituted  by  motion,  and  the  court  had 
jurisdiction  to  hear  and  determine,  without 
further  pleadings  and  without  a  jury,  the  facts 
presented  by  the  motion. 
4.  Appeal — Waives  of  Errors. 

The  guardian  waived  all  objections  to  the 
form  of  the  proceeding  and  is  concluded  by  the 
result,  except  for  trial  errors  reviewable  as  in 
other  civil  cases. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedgwick  Coun- 
ty; D.  M.  Dale,  Judge. 

Action  by  S.  W.  Shattuck,  guardian, 
against  Catherine  Wolf  and  others.  On  the 
coining  of  age  of  the  wards  tbey  applied  for 
leave  to  be  substituted  In  bis  place.  From  an 
order  of  substitution,  S.  W.  Shattuck  and 
Sarah  O.  Shattuck,  second  mortgagee,  bring 
error.    Affirmed. 

S.  W.  Shattuck,  Jr.,  for  plaintiffs  in  error. 
Blake  &  Ayres,  for  defendants  In  error. 

BURCH,  J.  In  1882  S.  W.  Shattuck  was 
appointed  guardian  of  certain  minor  children. 
In  1885  be  loaned  the  money  of  his  wards, 
and  took  to  secure  It  a  note  and  mortgage 
running  to  "S.  W.  Shattuck,  Guardian."  In 
18i)3  be  brought  suit  to  recover  the  amount 
of  the  note  and  to  foreclose  the  mortgage. 
The  petition  was  entitled  "S.  W.  Shattuck, 
Guardian,  Plaintiff,"  and  was  signed  in  the 
same  manner.  In  1894  the  guardian  filed  in 
the  probate  court  his  final  account  In  the 
guardianship  proceedings,  in  which  he  took 
credit  as  guardian  for  the  money  loaned, 
and  charged  himself  as  guardian  with  the 
note  and  .mortgage.  He  also  took  credit  as 
guardian  for  the  expenses  of  the  foreclosure 
suit  to  the  date  of  the  settlement  The  wards 
bad  then  become  of  age  and  contested  tb« 


conduct  of  the  guardian;  but  after  a  hearing 
the  probate  court  held  with  him,  approved 
bis  accounts,  found  that  the  note  and  mort- 
gage belonged  to  the  wards,  discharged  the 
guardian,  and  made  provision  for  the  de- 
livery of  the  securities  to  the  owners,  who, 
however,  at  the  time  declined  to  receive  them. 
The  guardian  took  no  further  steps  in  the 
foreclosure  suit,  but  Sarah  G.  Shattuck,  a 
second  mortgagee,  who  had  been  made  a 
party  defendant  obtained  a  judgment  en- 
forcing her  lien,  and  after  many  years'  delay 
cauRed  the  land  to  be  sold.  A  short  time 
previous  to  the  Issuance  of  the  order  upon 
which  the  land  was  sold,  the  former  wards 
filed  an  application  to  be  substituted  as 
plaintiffs  in  the  action  in  place  of  S.  W.  Shat- 
tuck. guardian,  reciting  the  fact  of  his  ap- 
pointment as  their  guardian,  the  taking  of  the 
note  and  mortgage  in  his  fiduciary  capacity, 
their  arrival  at  the  age  of  maturity,  the 
guardian's  discbarge  by  the  probate  court, 
and  their  ownership  of  the  paper.  When  the 
sberifTs  return  of  the  sale  of  the  mortgaged 
property  was  filed  they  Interposed  objections 
to  Its  confirmation,  and  later,  finding  the  note 
and  mortgage  in  the  bands  of  the  court 
stenographer,  tbey  filed  a  motion  asking  that 
the  documents  be  turned  over  to  them.  The 
Sbattucks  objected  to  the  consideration  of  the 
motion  for  substitution,  on  the  single  ground 
that  it  did  not  contain  facts  sufficient  to 
warrant  the  order  prayed  for,  but  the  ob- 
jection was  overruled,  and  on  January  7, 
1904,  the  three  motions  referred  to  came  on 
for  hearing.  All  parties  appeared,  all  parties 
announced  themselves  ready  for  hearing  and 
trial,  and  evidence  was  introduced  both  in 
support  of  the  motions  and  in  opposition  to 
them.  On  the  evidence  submitted  the  court 
found  in  favor  of  the  substitution  of  parties, 
and  directed  that  it  be  made.  The  bearing 
of  the  motion  to  confirm  the  sale  was  con- 
tinued, and  the  note  and  mortgage  were  im- 
pounded in  the  possession  of  S.  W.  Shattuck, 
Jr.  (the  attorney  for  the  ex-gnardian),  until 
the  further  order  of  court  S.  W.  Shattuck 
and  Sarah  Shattuck  prosecute  error. 

The  plnlntlffs  In  error  argue  that  the  guard- 
ian was  a  personal  representative,  whose 
powers  ceased  upon  bis  discharge  within  the 
meaning  of  those  sections  of  the  Code  of 
Civil  Procedure  relating  to  the  revivor  of  ac- 
tions; that  the  proceedings  in  the  district 
court  should  have  been  governed  by  the  re- 
vivor statute;  that  the  motion  for  substitu- 
tion was  in  effect  a  motioii  to  revive;  that 
because  more  than  a  year  bad  elapsed  after 
the  powers  of  the  guardian  had  ceased  the 
court  was  without  jurisdiction  to  make  the 
order  complained  of  exc^t  by  consent  which 
was  withheld,  and  that  the  general  objec- 
tion to  the  motion  for  substitution  should 
have  been  sustained,  The  answer  to  this  ar- 
gument is  that  the  action  In  the  district  court 
did  not  abate  when  the  wards  became  of  age 
and  the  guardian  was  discharged.  Although 
the  guwdtoa  acted  j^^^^Ji^y^^^i^ 
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wards,  both  In  taking  tbe  securities,  and  in 
bringing  suit  to  enforce  tbem,  they  were 
drawn  in  such  a  manner  that  he  was,  prima 
facie.  Invested  with  full  title  to  them,  and 
with  full  authority  to  enforce  them  as  bis 
own.  Descriptive  words  in  commercial  paper 
may  become  important,  if  the  matter  of  notice 
be  Involved  (Loan  Co.  v.  Essex,  6C  Kan. 
100,  71  Pac.  2G8 ;  1  Daniel  on  Negotiable  In- 
struments [5th  Ed.]  p.  287,  S  271),  but  usually 
siich  words  as  "executor,"  "administrator," 
"trustee,"  "guardian,"  may  be  disregarded, 
and  an  action  may  be  maintained  by  the 
payee  In  bis  personal  right  (7  Cyc.  563). 
When  suit  was  commenced  the  petition  was 
carefully  drawn  to  follow  the  language  of  the 
note  and  mortgage  in  describing  the  plaintiff 
and  his  cause  of  action.  He  did  not  com- 
mit himself  to  the  position  that  the  action 
was  brought  In  his  representative  capacity, 
and  in  legal  theory  it  was  not  8  Enc.  PL 
&  Pr.  670;  9  Enc  PI.  &  Pr.  939.  Therefore, 
the  legal  status  of  the  case  was  not  affected 
by  the  majority  of  the  wards  or  the  dis- 
charge of  the  guardian,  and  the  action  might 
have  proceeded  to  Judgment  and  execution 
precisely  the  same  as  if  only  the  individual 
name  of  the  plaintiff  had  been  used,  had  not 
the  beneficiaries  of  the  trust,  who  were  not 
necessary  parties  in  the  first  instance  (Code 
Civ.  Proc.  §  28),  intervened.  "The  legal  right 
to  a  promissory  note,  payable  to  a  guardiiin 
in  his  trust  capacity,  remains,  prima  facie, 
in  the  obligee,  notwithstanding  his  discbarge 
as  guardian,  and  be  may  sue  thereon,  unless 
it  be  shown  that  be  has  parted  with  the  title, 
so  that  payment  to  him  would  not  dis- 
charge the  obligor.  And  the  title  In  such  case, 
with  the  right  to  sue,  will  pass,  on  the  guard- 
ian's death,  to  his  personal  representative; 
nor  does  an  action  on  such  a  note,  commenced 
by  a  guardian  during  the  ward's  minority, 
abate,  because  the  ward  has  attained  ma- 
jority before  its  termination.  So  a  guardian 
may  properly  sue  for  and  recover  money 
collected  for  her  as  such  guardian,  notwith- 
standing the  ward's  majority  before  tbe  begin- 
ning of  the  action."  Woemer  on  Guardian- 
ship, p.  190,  S  68.  "Where  an  action  is  prose- 
cuted by  A.,  guardian  of  B.,  on  an  Instru- 
ment payable  to  'A.,  guardian  of  B.'  the  fact 
that  the  ward  becomes  of  age  pending  the 
suit  affords  no  ground  to  abate  It."  Oard  v. 
Neff,  39  Ohio  St  607.  "If  a  ward  attain  the 
age  of  21,  during  tbe  pendency  of  the  suit 
be  may  be  substituted  as  party  plaintiff  in 
lieu  of  bis  guardian."  Sims,  Ordinary,  t. 
Renwick  and  Cobb,  25  Ga.  58.  Since,  how- 
ever, the  suit  was  in  fact  prosecuted  for  the 
benefit  of  the  wards,  they  are  entitled,  uimn 
becoming  of  age,  to  be  made  parties  to  it 
to  assume  its  management  and  control,  and 
to  enjoy  any  benefits  which  may  be  obtained 
by  means  of  it 

One  of  the  issues  made  by  the  application 
for  substitution  concerns  the  ownership  of  tbe 
cause  of  action,  and  thp  plaintiff,  apparently 
in  utter  obliviousness  of  tbe  fact  that  a  moral 


order  pervades  the  universe  which  legal 
systems  seek  to  emulate  and  aid,  now  under- 
takes to  deny  that  the  note  and  mortgage 
belonged  to  his  wards  at  all.  In  spite  of  tlie 
circumstance  that  in  a  contest  in  the  probate 
court  he  proved  against  his  wards  that  they 
were  such  owners,  in  spite  of  the  fact  that  he 
obtained  allowances  out  of  their  estate,  on 
the  ground  that  they  were  such  owners,  and 
in  spite  of  the  fact  that  he  undertook  to 
turn  over  tbe  paper  to  them  as  such  owners, 
be  now  calmly  asserts  that  his  original  con- 
duet  amounted  to  a  conversion  of  the  funds 
of  the  Infants  whose  property  he  had  been 
apix>inted  to  guard,  and  upon  that  fraud  at- 
tempts to  build  an  argument  which,  if  valid, 
would  result  In  depriving  the  owners  of  both 
their  money  and  their  securities.  This  claim 
of  tbe  plaintiff  is  stated  in  order  tliat  be  may 
not  be  under  tbe  impression  that  it  has  been 
overlooked.  Its  legal  character  and  consci- 
entious quality  need  no  eincidation.  The 
finding  of  the  trial  court  In  opposition  to  it 
is  sustained  both  by  the  law  and  by  the  evi- 
dence. The  refusal  of  the  former  minors  to 
accept  tbe  note  and  mortgage  Immediately 
upon  its  tender,  after  their  defeat  In  the 
probate  court,  is  urged  against  them.  What 
detriment  the  plaintiffs  in  error  have  suffered 
on  this  account  so  that  it  may  lie  in  tbeir 
mouths  to  deny  to  tbe  applicants  a  right  of 
recovery,  is  not  disclosed.  The  possession  of 
the  note  and  mortgage  by  the  sulwtituted 
plaintiffs  Is  not  essential  to  a  vindication 
of  their  rights,  but,  under  the  evidence  and 
the  findings,  they  are  entitled  to  such  posses- 
sion, and  the  present  custodian  of  the  docu- 
ments will  doubtless  yield  them  to  the  owners 
without  tempting  the  power  of  the  court 

Finally,  it  Is  urged  that  the  court  under- 
took to  try  and  determine  the  title  to  personal 
property  in  a  summary  manner,  upon  a  mere 
motion,  without  formal  pleadings  and  with- 
out a  Jury,  with  the  result  that  the  plaintiff 
is  turned  out  of  court  The  motion,  however, 
distinctly  asserted  ownership  of  the  note  and 
mortgage  and  set  forth  clearly  the  facts  re- 
lating to  the  claimant's  title,  and  when  tlie 
matter  was  called  up  in  court  for  disposition 
tbe  plaintiffs  in  error,  without  making  any 
request  that  formal  pleadings  be  filed,  with- 
out making  any  suggestion  that  the  matter 
should  be  tried  as  if  it  were  of  the  nature  of 
an  Interplea,  without  asking  that  it  sliould 
go  over  to  be  heard  with  the  merits,  without 
any  demand  for  a  Jury  and  without  any  ob- 
jection whatever  to  the  form  of  the  proceed- 
ing, announced  themselves  ready  for  trial  and 
proceeded  to  try  the  title  to  tbe  note  and 
mortgage  in  controversy.  A  record  was  made 
as  in  any  other  case,  and  the  plaintiffs  in  er- 
ror have  abundantly  shown  that  they  have 
a  complete  and  unhampered  right  to  review 
In  this  court  Whether  any  other  practice 
exists  for  tbe  determination  of  such  questions 
cannot  be  of  much  importance  in  this  case. 
Tbe  one  adopted  appears  to  have  been  en- 
tirely satisfactory  to  the  pia^tlffs^la  error. 
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The  court  had  Jurisdiction  to  enter  upon  the 
inquiry,  and  the  participating  parties  are 
effectually  concluded  by  its  result,  except,  of 
course,  for  trial  errors  reviewable  as  In 
other  civil  cases;  and  aside  from  the  matter 
oi  waiver  and  estoppel  by  want  of  objection 
and  by  consent  to  the  trial,  the  question  of 
the  finality  of  the  proceeding  Is  to  be  deter- 
mined by  regarding  the  substance  of  what 
was  done  rather  than  the  form  under  which 
the  result  was  reached.  Com'rs  of  Wilson 
Co.  V.  ilclnto-sh,  30  Kan.  234,  1  Pac.  572. 

The  Judgment  of  the  district  court  Is  af- 
firmed.   All  the  Justices  concurring. 


HUMBARGER    et    al.    v.    HUMBARGER. 
(Supreme  Oourt  of  Kansas.    Dec.  9,  1905.) 

1.  Exceptions,  Bill  of— AuTHOnrrr  to  Set- 
tle—Probate Courts. 

Probate  courts  liave  authority  to  settle 
and  sign  bills  of  exceptions. 

2.  Same  —  INCOSPOBATION  of  Evidence  and 
Rulings. 

To  preserve  the  evidence  and  rulings  there- 
on they  should  he  made  a  part  of  a  bill  of  ex- 
ceptions, and  where  the  bill  itself  recites  that 
certain  evidence  and  rulings  are  attached  to 
and  made  a  part  of  the  bill  of  exceptions,  and 
they  are  so  plainly  identified  that  no  doubt  can 
arise  but  that  they  were  settled  by  the  court  as 
a  part  of  the  bill  of  exceptions,  they  may  be  so 
considered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Cent.  Dig.  Exceptions,  Bill  of,  §§  13,  14,  29.] 

3.  Appeal  —  Record  —  Construction— Date 
OF  Proceedings. 

From  a  statement  in  the  record  that  the 
hearing  began  on  a  certain  date,  where  each 
successive  step  in  the  case,  including  the  set- 
tling and  signmg  of  the  bill  of  exceptions,  is  in- 
troduced by  the  term  "thereupon,"  without  nam- 
ing any  other  date,  it  will  be  inferred  that  one 
step  followed  another  without  delay,  and  that 
all  occurred  on  the  date  named  in  the  entry. 

4.  Executors  and  Administrators  —  Pro- 
ceeding FOR  Discovert — Scope  of  Remedy. 

The  summary  proceeding  in  the  probate 
court,  under  section  3002  of  the  General  Stat- 
utes of  1901,  for  the  discovery  and  to  compel 
the  delivery  of  property  or  effects  of  an  estate 
suspected  of  having  been  concealed,  embezzled, 
or  conveyed  away,  is  not  a  proper  remedy  to 
enforce  the  payment  of  a  debt  to  an  estate  or  to 
try  contested  rights  to  property  as  between  the 
representative  of  the  estate  and  others. 

5.  Same. 

In  a  hearing  upon  a  charge  that  a  person 
who  had  given  a  promissory  note,  an  asset  of 
an  estate,  was  concealing  it,  where  it  was  de- 
veloped that  there  was  in  fact  no  concealment 
of  the  note,  and  it  was  then  proposed  to  ex- 
tend the  inquiry  as  to  his  liability  upon  the  note, 
tlie  court  was  justified  in  closing  the  investiga- 
tion and  discontinuing  the  proceeding. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Saline  County. 

Action  by  John  Humbarger  against  Henry 
Humbarger  and  another.  A  Judgment  of  the 
probate  court  for  defendants  was  reversed 
on  appeal  to  the  district  court,  and  defend- 
ants bring  error.    Reversed. 

Z.  C.  MlUikin,  for  plaintiffs  in  error. 
David  Ritchie,  for  defendant  in  error. 


JOHNSTON,  C.  J.  ThiB  was  a  summary 
proceeding  begun  in  the  probate  court  uiJon 
complaint  of  John  Humbarger,  an  heir  at 
law  of  Susan  Humbarger,  deceased,  in  which 
he  alleged  that  his  brothers,  Henry  Hum- 
barger, George  Humbarger,  and  Thurston 
Humbarger,  were  concealing  money,  prop- 
erty, and  eflfects  of  the  estate  of  Susan  Hum- 
barger, deceased,  and  asked  that  they  be 
cited  to  appear  and  answer  questions  pro- 
pounded to  them  by  the  court  touching  such 
concealment.  A  citation  was  issued  and  an 
examination  bad,  at  the  end  of  which  the 
probate  court  found  that  there  was  no  con- 
cealment of  the  assets  of  the  estate  by  the 
respondents,  and  the  proceeding  was  discon- 
tinued. In  the  course  of  the  hearing  the 
probate  court  sustained  objections  to  ques- 
tions asked  of  Henry  Humbarger,  and  to 
these  rulings  exceptions  were  taken.  A  bill 
of  exceptions  was  presented  to,  and  allowed 
by,  the  probate  court,  and  this  was  made  the 
basis  of  a  proceedingi  in  error  in  the  district 
court  That  court  reversed  the  decision  of 
the  probate  court,  and  of  these  rulings  plain- 
tiffs In  error  complain. 

The  first  contention  is  that  the  district 
court  had  no  Jurisdiction  to  review  the  rul- 
ings of  the  probate  court  in  the  admission  of 
testimony,  because  such  rulings  never  became 
a  part  of  the  record.  The  ground  of  this 
claim  Is  that  the  probate  court  had  no  power 
to  settle  and  sign  a  bill  of  exceptions. 
Aside  from  the  right  of  appeal  from  a  deci- 
sion of  the  probate  court,  express  authority 
is  given  for  the  review  of  its  Judgments  and 
final  orders  by  a  proceeding  In  error  to  the 
district  court.  Civ.  Code,  §  541.  It  is  ar- 
gued, however,  that,  as  the  Jurisdiction  of 
the  probate  court  Is  limited,  it  has  only  such 
authority  as  la  specifically  conferred,  and 
that  the  right  to  prosecute  a  proceeding  in 
error  from  that  court  does  not  Imply  that 
it  has  authority  to  settle  and  sign  a  bill  of 
exceptions.  There  appears  to  be  express 
legislative  authority  for  the  settling  and 
signing  of  a  bill  of  exceptions  by  the  probate 
court.  The  statute  declares  that  probate 
courts  are  courts  of  record.  Gen.  St.  1901, 
§  1974.  By  another  statutory  provision 
courts  of  record  and  the  Judges  thereof  at 
chambers  are  given  authority  to  settle  and 
sign  bills  of  exceptions,  and  also  for  extend- 
ing time  for  doing  so  beyond  the  term.  Laws 
1901,  p.  502,  c.  275.  {  1;  Gen.  St  1901,  $  4753. 

It  Is  next  contended  that  the  evidence  and 
rulings  were  attached  to,  rather  than  em- 
bodied In,  the  bill  of  exceptions,  and  were 
not  so  preserved  as  to  make  them  a  part  of  it 
It  is  true,  a  mere  reference  to  papers  or 
proceedings,  without  embodying  them  in  the 
bill  of  exceptions,  is  not  sufllcient  They 
must  be  made  a  part  of  the  bill  of  exceptions 
in  some  way,  and  so  plainly  Identified  as  a 
part  of  It  that  no  mistake  can  be  made  as  to 
what  is  Included  in  the  bill.  Here  it  is  recit- 
ed in  the  bill  that  the  evidence  is  "attached 
hereto  and  made  a  part  of  this  bill  of  excep- 
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tlons."  Since  they  are  fully  Identified  and 
speclflcally  made  a  part  of  the  bill,  they  can- 
not be  Ignored  because  of  the  manner  In 
which  they  are  Incorporated  Into  the  bill, 
or  because  of  the  part  of  the  bill  In  which 
they  are  placed.  It  is  a  better  and  safer 
method  to  place  the  proceedings  and  papers 
to  be  preserved  In  the  body  of  the  bill,  pre- 
ceding the  signature  of  the  Judge,  and  thus 
avoid  any  question  as  to  what  Is  Incorporated 
In  it  The  courts  give  a  liberal  construction 
to  a  bill  and  are  Inclined  to  disregard 
mere  formal  defects  and  Irregularities  which 
do  not  cloud  the  record  or  violate  a  statu- 
tory requirement.  In  this  case  tiiere  can  be 
no  misapprehension  as  to  what  the  bill  con- 
tains, nor  that  the  evidence  and  rulings  In 
question  were  settled  by  the  probate  court 
as  a  part  of  the  bill  of  exceptions. 

Although  questioned,  It  sufficiently  appears 
that  the  bill  was  settled  in  good  time.  The 
final  hearing  began  on  February  8,  1904,  and 
In  the  recitals  of  the  subsequent  steps,  in- 
cluding the  order  of  the  court  and  the  set- 
tling and  signing  of  the  bill  of  exceptions, 
each  Is  Introduced  by  the  word  "thereupon." 
So  used,  the  word  means  that  one  step  follow- 
ed another  immediately  and  without  delay, 
and  Justifies  the  conclusion  that  all  occurred 
on  the  date  of  the  hearing.  Dewey  v.  Lln- 
scott.  20  Kan.  684;  Hill  v.  Wand.  47  Kan. 
340,  27  Pac.  088,  27  Am.  St  Rep.  288. 

The  final  question  raised  in  the  case  is. 
did  the  probate  court  err  In  rejecting  fur- 
ther evidence  and  In  discontinuing  the  pro- 
ceeding? The  asset  of  the  estate  involved  In 
the  Inquiry  was  a  promissory  note  given  by 
Henry  Humbarger  to  his  father.  The  only 
thing  charged  in  the  complaint  was  conceal- 
ment Without  hesitation  Henry  Humbarger 
testified  that  the  note  had  been  given,  and 
he  stated  the  amount  for  which  It  was  given, 
and,  further,  that  It  had  been  fully  pold  and 
the  debt  discharged.  He  went  further  and 
stated  that  it  had  been  paid  partly  In  money, 
partly  In  services,  and  partly  In  board.  The 
complainant  tried  to  push  the  Inquiry  still 
furtlier  as  to  the  payment  of  the  note  and 
as  to  whether  Henry's  liability  thereon  had 
been  discharged.  His  liability  on  tlie  note 
could  not  be  determined  In  that  proceeding  by 
that  court.  It  was  a  stimmary  proceeding 
brought  under  section  3002  of  the  General 
Statutes  of  1901.  That  statute  provides: 
"Upon  complaint  made  to  the  probate  court 
by  the  executor,  administrator,  creditor,  devi- 
see, leKiitee,  heir,  or  other  person  Interested 
in  the  estate  of  any  deceased  person,  against 
any  person  suspected  of  having  concealed, 
eml)ezzled  or  conveyed  away  any  money, 
goods,  chattels,  things  In  action,  or  effects  of 
such  deceased,  the  said  court  shall  cite  the 
person  sasiwcted  forthwith  to  appear  before 
It  and  to  be  examined  on  oath  or  affirniatioii 
touching  the  matters  of  the  said  complaint" 
The  testimony  of  the  parties  exanilnetl  Is  to 
l)e  reduced  to  wTltlng  and  filed  In  the  probate 
court,  and,  if  the  court  Is  of  opinion  that  the 


accused  Is  guilty  of  either  concealing,  em- 
bezzling, or  conveying  away  any  of  the  assets 
of  the  estate.  It  may  order  and  compel  the 
delivery  thereof  to  the  ezecntor  or  adminis- 
trator or  person  entitled  to  receive  the  same. 
Gen.  St.  1901,  §|  3002-3006.  The  purpose  of 
the  proceeding  Is  to  make  discovery  and  com- 
pel  production  of  the  property  of  an  estate 
suspected  to  be  concealed,  embezzled,  or  to 
have  been  conveyed  away,  but  It  cannot  be 
employed  to  enforce  the  payment  of  a  debt  or 
liability  for  the  conversion  of  property  of  an 
estate,  or  to  try  controverted  questions  of 
the  right  to  property  as  between  the  repre- 
sentative of  the  estate  and  others.  One  pur- 
pose Is  to  periietuate  evidence  against  the 
party  charged,  to  be  used  if  necessary  in  an 
action  brought  for  the  recovery  of  the  proi>- 
erty  In  a  court  of  comi>ctent  Jurisdiction.  In 
Moss  V.  Sandefur.  15  Ark.  381,  it  was  held 
under  a  similar  statnte  that  it  was  Intended 
to  compel,  a  discovery  and  delivery  of  the 
assets  of  an  estate  which  were  secretly  and 
unlawfully  held,  but  that  it  did  not  invest 
the  probate  court  with  Jurisdiction  of  con- 
tested rights  and  matters  of  litigation  as 
to  the  title  to  proiwrty.  A  like  provision 
was  before  the  Supreme  Court  of  Illinois,  in 
I>lnsmoor  v.  Bressler,  1G4  111.  211,  45  N.  E. 
1086,  where  it  was  said:  "The  summary  pro- 
ceeding in  the  probate  court  to  compel  the 
production  and  delivei"y  of  property  'is  not 
the  proper  remedy  •  •  ♦  to  try  contest- 
ed rights  and  title  to  property  between  the 
executor  and  others.'  2  Woerner,  Adm'n.  I 
325,  p.  681.  'Nor  does  the  power  conferred 
ui)ou  probate  courts  to  subpcena  and  cvamine 
parties  alleged  to  conceal  or  withhold  proi>- 
erty  of  the  estate  authorize  such  courts  to 
try  the  title  to  the  property  in  dispute.' 
1  Woerner,  Adm'n,  §  151,  p.  347;  Schouler, 
Ex"rs,  §  270.  If  sections  81  and  82  could  be 
Tised  to  settle  contested  rights  to  proiwrty  as 
between  executors  and  administrators  on  the 
other,  they  would  operate  as  an  Infringe- 
ment upon  the  constitutional  right  to  trial 
by  Jury,  as  they  contain  no  provision  for  a 
Jury  trial."  See,  also.  In  re  Wolford.  10  Kan. 
App.  283,  62  Pac.  731;  Howell  v.  Fry,  19 
Ohio  St  556:  Ex  parte  Casey,  71  Cal.  200, 
12  Pac.  118:  Gardner  v.  Gillihan,  20  Or.  .598, 
27  Pac.  220;  Gibson  v.  Cook.  62  Md.  256; 
In  re  Bccbe.  20  Hun  {X.  Y.)  462.  Here  the 
charge  was  concealment,  and,  when  the  testi- 
mony developed  that  there  was  no  conceal- 
ment of  the  note — the  subject  of  inquiry — the 
end  of  tlie  investigation  was  reached.  Xo 
doubt  existed  that  there  was  a  note  and 
that  it  belonged  to  the  estate,  and  the  only 
question  left  was  whether  It  had  been  paid 
by  Henry  Humbarger,  or  whether  he  was 
still  liable  for  all  or  part' of  It  Tlie  proceed- 
ing was  a  proper  remedy  to  compel  the  de- 
livery of  the  note  Itself,  If  It  had  been  con- 
cealed, but  not  to  enforce  its  payment  nor 
to  tiy  the  title  to  the  note  as  between  par- 
ties claiming  to  own  It  Courts  will  not  be 
dlspusod  to  '  hauii)er  such  Investigations  so 
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long  aB  there  remains  a  qnestloa  whether 
effects  of  the  estate  have  been  concealed,  em- 
beszled,  or  conveyed  away;  but,  where,  as  in 
this  case,  the  charge  Is  not  sustained,  and 
it  appears  that  there  was  no  concealment, 
further  inquiry  as  to  the  payment  and  wheth- 
er there  still  existed  any  liability  Is  useless 
and  beyond  the  scope  of  the  proceeding. 

The  probate  court  rightly  refused  to  go  into 
the  question  of  the  respondent's  Indebtedness, 
and  therefore  the  Judgment  of  the  district 
court  must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings.  All  the 
Justices  concurring. 


MOBELJiND  V.  DEVENNEY  et  al. 
(Supreme  Court  of  Kansas.    Dec,  9,  1905.) 

1.  CHAMPBBTT — CONTKACT    Ot    ATTORNEY. 

An  agreement  of  attorneys  to  carry  on  a 
litigation  for  a  share  of  the  amount  to  i>e  re- 
covered at  their  own  costs  and  expense  is  con- 
trary to  public  policy,  champertous,  and  void, 
and  no  recovery  ean  be  had  thereon. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Champerty  and  Maintenance,  i  26.] 

2.  Samb— Sebvices  Rendhucd. 

Nor  can  they  recover  upon  a  preliminary 
neRotiation  which  merged  into  the  void  written 
agreement,  or  upon  quantum  meruit  for  the 
services  rendered  nnder  the  illegal  agreement. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Champerty  and  Maintenance,  i  51.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Johnson  Coun- 
ty; W.  H.  Sheldon,  Judge. 

Action  by  A.  Smith  Devenney  and  H.  t<. 
Burgess  against  Jennie  C.  Moreland.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er^ 
ror.    Reversed. 

S.  T.  Seaton,  for  plaintiff  In  error.  H.  L. 
Burgess  and  A.  Smith  Devenney,  pro  se. 

JOHNSTON,  C.  J.  This  was  a  proceeding 
by  A.  Smith  Devenney  and  H.  L.  Burgess  to 
recover  $750  from  Jennie  C.  Moreland  for 
legal  services  rendered  In  her  action  against 
the  St  Louis  &  San  Francisco  Railroad  Com- 
pany. In  their  petition  they  set  forth  the 
following  contract:  "Whereas  on  the  21st 
day  of  December,  1903,  near  Godfrey,  Kan- 
sas, my  husband,  Asa  Moreland,  was  killed 
by  the  Saint  Louis  &  San  Francisco  Railroad 
Company,  and  whereas  I,  his  widow  and  next 
of  kin  of  the  deceased  for  my  benefit  and  the 
benefit  of  my  children,  desire  compensation 
for  his  death  from  said  railroad  company. 
Now,  In  order  to  obtain  such  compensation, 
I  hereby  employ  A.  Smith  Devenney  and  H. 
L.  Bnnrcss,  attys.  at  law  of  Olathe,  Kansas, 
to  c'ltjiin  by  suit  or  compromise,  all  com- 
pensation as  damages  for  the  value  of  the  life 
of  my  said  husband  to  me  from  said  railroad 
company,  in  consideration  of  their  services  In 
the  premises  they  shall  have  one-fourth  of  all 
moneys  recovered  by  suit  or  otherwise,  when 
same  Is  collected  And  It  Is  expressly  under- 
stood and  agreed  that  I  am  not  required  to 


advance  or  pay  any  moneys  for  costs  or  for 
any  other  purpose  whatsoever.  The  said  A. 
Smith  Devenney  and  H.  L.  Burgess,  attys. 
at  law  hereby  agree  to  accept  said  employ- 
ment on  the  terms  and  for  the  consideration 
above  stated.  And  it  is  expressly  agreed  that 
my  said  attorneys  shall  not  compromise  said 
case  without  my  consent  first  having  been 
obtained  thereto  In  writing.  Signed  In  du- 
plicate this  December  29th,  1903,  at  Olathe, 
Kansas.  Jennie  Moreland,  A.  Smith  Deven- 
ney, H.  L.  Burgess."  On  a  demurrer  to  the 
petition  the  trial  court  held  the  contract  to 
be  champertous  and  void.  In  an  amended 
petition  they  set  forth  the  oral  negotiations 
which  led  up  to  the  written  contract,  but  did 
not  mention  or  rely  on  It  They  asked  a 
recovery  for  the  value  of  the  services  ren- 
dered In  her  behalf,  and  by  the  verdict  they 
were  awarded  $000. 

There  is  no  doubt  as  to  the  character  of 
the  transaction  between  the  contending  par- 
ties, and  the  case  may  be  disposed  of  on 
the  testimony  of  the  plaintiffs.  While  there 
was  an  attempt  to  ignore  the  written  contract, 
its  existence  and  the  negotiations  preliminary 
to  It  were  conceded.  For  a  share  of  the  mon- 
eys which  might  be  recovered  the  attorneys 
agreed  to  conduct  the  litigation  at  their  own 
cost.  The  express  provision  in  the  contract, 
relieving  Mrs.  Moreland  from  paying  costs 
or  other  expenses,  Is  open  to  no  other  inter- 
pretation. Such  an  agreement  under  our  law 
is  champertous,  contrary  to  public  policy, 
and  void.  At  common  law  champerty  was 
an  offense,  and  from  the  beginning  champer- 
tous agreements  were  deemed  to  be  contrary 
to  public  policy  and  unenforceable.  The  com- 
mon-law doctrine  has  been  recognized  and  ap- 
plied in  this  state.  In  Railroad  Co.  t.  John- 
son, 29  Kan.  218,  attorneys  orally  agreed 
with  their  client  to  prosecute  an  action  for 
damages  in  her  name  against  a  railroad  com- 
pany for  a  portion  of  the  amount  recovered, 
and  that  they  would  pay  the  expense  of  the 
prosecution,  and  later  she  made  a  writing 
assigning  to  them  the  portion  of  the  Judg- 
ment they  were  to  receive.  It  was  said  of 
that  contract:  "It  has  every  element  of 
champerty  in  It  It  was  prosecuted  for  a 
portion  of  the  expected  Judgment,  and  for  no 
other  consideration,  and  Smith  and  Douglas 
agreed  to  pay  all  the  costs  and  expenses  nec- 
essary to  be  paid  In  such  prosecution.  This 
makes  the  contract  unquestionably  champer- 
tous." Aultman  v.  Waddle,  40  Kan.  195,  19 
Pac.  730,  recognizes  the  legality  of  contin- 
gent fees  and  sanctions  the  right  of  an  at- 
torney to  carry  on  a  litigation  for  a  percent- 
age of  the  thing  to  be  recovered,  where  he 
does  not  relieve  the  client  from  the  costs  and 
expenses  of  the  suit,  but  it  approves  the  rule 
of  Railroad  Co.  v.  Johnson,  supra,  that  an 
agreement  by  an  attorney  to  carry  on  the  liti- 
gation for  a  share  of  the  amount  to  be  recov- 
ered at  his  own  costs  and  expenses  is  against 
public  policy  and  void.  The  district  court 
therefore,  rightly  held  the  contract  to  b« 
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champertous,  and  we  tbink  !t  should  have 
gone  further  and  held  that  no  recovery  was 
permissible  for  the  value  of  the  services  per- 
formed. 

Counsel  contend  that  they  are  entitled  to 
recover  on  the  oral  negotiations  and  for  the 
value  of  the  services  rendered.  It  Is  Im- 
possible, however,  to  separate  the  oral  nego- 
tiations from  the  contract  In  which  they  cul- 
minated. The  terms  of  the  contract  were  dis- 
cussed between  the  parties  with  a  view  of 
entering  into  a  contract,  and  all  the  prelim- 
inary negotiations  merged  Into  the  written 
contract  as  made.  The  testimony  shows 
clearly  enough  that  there  were  not  two  con- 
tracts between  the  parties,  and  the  at- 
tempt to  treat  some  of  the  preliminary 
talk  as  an  oral  contract  apart  from  the 
written  one  Is  not  tenable.  There  was  but 
one  transaction,  one  contract,  and,  as  that  was 
tainted  with  the  vice  of  champerty,  the  ne- 
gotiations leading  up  to  the  contract  are 
likewise  affected.  It  is  made  clear  that  Mrs. 
Moreland  Insisted  that  she  should  be  relieved 
of  all  costs  and  expense,  and  it  may  be  safely 
said  that  but  for  this  provision  there  would 
have  been  no  employment.  The  services 
were  rendered  under  an  agreement  which 
was  void,  not  becanse  of  a  mere  want  of  pow- 
er to  make  it,  but  because  it  was  against 
public  policy,  and  In  such  a  case  it  is  held 
that  no  recovery  can  be  had  upon  the  con- 
tract or  for  the  value  of  the  services  render- 
ed under  it.  Bowman  v.  Phillips,  41  Kan. 
364,  21  Pac.  230,  8  L.  R.  A.  631,  13  Am.  St 
Rep.  292. 

In  Minnesota  an  action  was  brought  by  an 
attorney  in  which  he  set  up  a  contract  which 
was  barratrotis  and  against  public  policy, 
but  the  petition  was  drawn  so  as  to  admit 
of  a  recovery  either  under  the  written  con- 
tract or  upon  a  quantum  meruit  for  the  serv- 
ices rendered  in  the  litigation.  In  declaring 
the   law  governing  the   case  the  Supreme 


Court  said :  "Where  the  illegality  of  the  con- 
duct of  a  party  enters  into  the  very  inception 
of  a  scheme  by  which  the  litigation  itself 
Is  illegally  Instigated,  even  if  the  illegal  ex- 
press contract  is  set  aside  or  Ignored,  this 
original  vice  in  the  scheme  still  exists;  and 
a  party  to  it  cannot  purge  his  conduct,  and 
obtain  the  benefit  of  the  litigation  which  be 
has  thus  unlawfully  instigated,  by  Ignoring 
the  original  special  contract,  and  suing  on  a 
quantum  meruit  Neither  could  be  accom- 
plish that  result  by  attempting  to  abandon 
the  original  contract,  and  make  a  new  one  In 
furtherance  of  the  unlawful  scheme."  Gam- 
mons V.  Gulbranson,  78  Minn.  21,  23,  80  N. 
W.  770.  A  contract  of  a  somewhat  similar 
character  was  before  the  Supreme  Court  of 
Michigan  in  the  case  of  Wlllemin  v.  Bateson, 
03  Mich.  309,  29  N.  W.  734,  and  the  conten- 
tion was  made  that,  if  the  contract  was  void 
and  should  be  disregarded,  a  recovery  might 
be  had  for  the  value  of  the  services  given. 
The  court  remarked:  "We  entirely  agree 
with  the  claim  that  such  a  contract  is  in 
direct  violation  of  public  policy.  It  was  an 
agreement  which  made  plaintiff's  right  to 
fees  depend  on  whether  or  not  he  gave  judg- 
ment for  the  party  suing  before  him.  It 
would  he  difficult  to  conceive  any  more  pal- 
pable violation  of  judicial  duty.  But  it  is  a 
remarkable  claim  that,  where  work  is  done 
under  such  a  contract,  the  contract  may  be 
treated  as  null,  and  the  services  regarded 
as  rendered  properly.  No  one  can  use  a  void 
contract  as  a  means  of  getting  better  terms 
than  he  could  have  claimed  under  it  The 
whole  transaction  is  covered  by  the  same 
taint,  and  must  be  treated  as  beyond  the 
protection  of  courts  of  Justice." 

Under  their  own  testimony  the  plaintiffs 
below  were  not  entitled  to  recover,  and  there- 
fore the  judgment  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 
All  the  Justices  concurring. 
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TAYLOR  ▼.  MODERN  WOODMEN  OF 

AMERICA. 
(Supreme  Court  of  Kansas.    Dec.  9,  1905.) 

1.  iNsaBANCE  —  Benefit  Cebtificatb  —  Con- 
iMTioNS— Intemperance. 

A  by-law  of  a  fraternal  insurance  society 
which  provides  that,  if  any  member  heretofore 
or  hereafter  adopted  shall  become  intemperate 
in  the  use  of  drugs,  the  benefit  certificate  held 
by  such  member  shall  by  such  acts  become  and 
be  absolutely  null  and  void  as  to  benefits,  and 
all  payments  made  thereon  shall  be  thereby  for- 
feited, does  not  apply  to  the  case  of  a  member 
who,  prior  to  the  enactment  of  such  by-law, 
bad  become  intemperate  in  the  use  of  drugs,  and 
continued  so  thereafter. 

[Ed.  Note.— For  cases  in  point,  see  vol.  28, 
C^ut.  Dig.  Insurance,  i  18155.] 

2.  Same— Action  on  Certificate— Pleading 
AND  Pboof. 

WTiere,  in  an  action  upon  a  benefit  certifi- 
cate issued  by  a  fraternal  insurance  society, 
the  answer  sets  up  as  a  defense  a  ruling  of  the 
clerk  of  the  local  camp  refusing  an  asjessmest 
on  certain  grounds,  and  that  no  appeal,  as  pro- 
vided by  the  by-laws  of  the  society,  was  taken, 
and  upon  the  trial  the  evidence  shows  a  refusal 
of  the  clerk  to  receive  the  assessment  on  the 
ground  that  the  beneficiary  had  been  suspended 
by  the  camp  for  another  and  different  reason, 
there  is  a  fatal  variance  between  the  answer 
and  the  proof  as  to  this  defense. 

3.  TBIAL— DlBECTlNO   VERDICT. 

Where  plaintiff  proves  a  prima  facie  case, 
and  defendant  introduces  testimony  which  raises 
a  conflict  in  the  evidence,  it  is  error  for  the 
court  to  direct  a  verdict  against  plaintiff,  not- 
withstanding there  may  be  some  Issues  upon 
which  the  only  positive  testimony  is  that  intro- 
duced by  defendant.  It  is  for  the  jury  to  de- 
termine the  credibility  of  the  witnesses  and  the 
weight  of  the  testimony. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  $S  342,  343.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Jackson  C!ounty ; 
Wm.  I.  Stuart,  Judge. 

Action  by  Edna  P.  Taylor  against  the 
Modem  Woodmen  of  America.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

John  D.  Myers,  for  plaintiff  in  error.  BenJ. 
D.  Smith  and  Ellis,  Cook  &  Ellis,  for  defend- 
ant in  error. 

PORTER,  J.  Plaintiff  in  error  is  the  wife 
of  Dr.  T.  E.  Taylor,  who  was  a  member  of 
the  local  camp  of  the  Modern  Woodmen  of 
America  at  CircleTlUe,  Kan.  He  died  in 
March,  ISOO,  holding  a  benefit  certificate  of 
|2,(X)0  in  tlie  society.  This  is  an  action  to 
recover  upon  the  certificate.  The  same  case 
was  before  the  court  in  Modem  Woodmen 
V.  Taylor,  67  Kan.  368,  71  Pae.  806,  and  was 
reversed  for  the  reason  that  there  was  no 
allegation  in  the  petition,  nor  any  sliowing 
made,  that  Dr.  Taylor  bad  appealed  from  the 
ruling  of  the  clerk  of  the  local  camp  in  re- 
fusing his  assessment,  and  for  error  in  the 
Instructions  which  informed  the  Jury  that  the 
appeal  from  the  clerk's  ruling  provided  for 
In  the  by-laws  was  permissive  and  not  obli- 
gatory. Upon  the  second  trial  the  court  be- 
low gave  a  peremptory  instruction  to  find 


for  defendant,  and  plaintiff  brings  this  ap- 
peal. 

The  record  presents  in  some  important  par- 
ticulars a  case  entirely  different  from  the 
one  reviewed  t>efore.  On  the  former  trial 
the  clerk  of  the  local  camp,  George  Starcher, 
testified  that  he  refused  the  assessment  "on 
the  ground  that  he  was  intemperate  and  used 
cocaine  or  opiates,  and  therefore,  according 
to  the  by-laws,  we  could  not  receive  his  as- 
sessment" The  benefit  certificate  uiion  which 
the  action  is  based  contains  a  provision  that 
it  should  become  null  and  void  if  the  holder 
became  so  far  Intemjierate  In  the  use  of 
alcoholic  drinks  or  opiates  as  permanently 
to  Impair  his  health  or  to  produce  delirium 
tremens.  Section  276  of  the  by-laws  pro- 
hibits the  clerk  from  receiving  dues  or  as- 
sessments "from  a  member  whom  he  knows 
to  be  addicted  to  the  Intemperate  use  of  in- 
toxicants or  opiates  to  such  an  extent  as  to 
be  frequently  under  the  Influence  thereof 
or  intoxicated,  or  use  drugs  to  such  an  extent 
as  to  Injure  bis  health."  Section  329  of  the 
by-laws  provides  for  an  appeal  from  the  de- 
cision of  the  clerk  in  refusing  dues  or  assess- 
ments to  the  local  camp,  and  another  section 
(332)  makes  the  decision  of  the  clerk  in  re- 
fusing an  assessment  final  and  conclusive, 
unless  api)ealed  from  as  provided  for  In 
section  329.  For  the  reason  that  the  petition 
did  not  allege  an  appeal,  and  no  showing 
was  made  that  an  appeal  had  been  taken, 
or  any  excase  or  waiver  thereof,  the  cause 
was  reversed  and  remanded.  For  a  fuller 
statement  of  the  by-laws,  see  the  former 
opinion.  Upon  the  second  trial  the  same 
clerk  testified  that  be  refused  the  assessment 
for  the  reason  that  Dr.  Taylor  had  been  sus- 
pended by  the  local  camp  for  being  in  ar- 
rears, lie  related  what  took  place  at  a  meet- 
ing of  the  local  lodge  on  the  evening  of  Octo- 
ber 30,  1809,  beginning  with  an  Informal 
gossip,  before  the  lodge  was  called  to  order, 
as  follows:  "Then  they  drifted  onto  Tay- 
lor's matter,  and  asked  me  if  I  did  not  know 
it,  and  they  said  they  had  taken  him  away. 
This  was  on  our  meeting  night,  about  October 
30th,  and  they  had  taken  him  away.  They 
told  the  reason  why  they  had  done  so,  that 
he  was  using  opiates  to  excess,  and  then  they 
dropped  the  question  from  then  until  the 
lodge  opened  up  and  got  in  working  order. 
They  went  ahead  with  their  work  like  any 
other  business,  and,  when  they  came  to  that 
item,  they  brought  it  up  before  the  lodge 
while  all  the  members  were  there,  and  ex- 
plained matters,  and  I  said  he  was  in  ar- 
rears. I  says,  'according  to  our  by-laws,  we 
will  have  to  drop  him,'  and  they  said,  if  he 
Is  in  arrears,  to  let  him  drop,  and  to  instruct 
the  assistant  clerk  not  to  accept  any  more 
dues,  and  I  myself  not  to  accept  any  more 
assessments  or  dues  from  that  time.  That 
was  about  all  that  was  done  then.  I  In- 
structed the  assistant  clerk  that  no  money 
was  to  be  received  from  bim  until  we  heard 
from  the  head  camp."  ^^/-ti^ 
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Plaintiff  allowed  this  testimony  to  be  given 
without  objection,  but  moved  to  strilte  it 
out,  as  not  the  l>e8t  evidence.  Tbe  ground  of 
the  motion  was  too  narrow.  Tbe  evidence 
was  irrelevant  and  immaterial.  The  answer 
did  not  plead  a  suspension  by  tbe  camp,  but 
did  specially  plead  a  suspension  by  the  re- 
fusal of  the  clerk  to  accept  the  assessment 
upon  other  grounds,  namely:  "For  the 
reason  that  said  local  clerk  knew  said 
T.  E.  Taylor  to  be  in  impaired  health, 
and  further,  that  be  knew  said  T.  E. 
Taylor  to  be  addicted  to  the  intemperate  use 
of  intoxicants  and  opiates  to  such  an  ex- 
tent as  to  be  frequently  under  the  Influence 
thereof,  and  that  he  knew  and  believed  that 
said  T.  E.  Taylor  used  drugs  to  such  an  ex- 
tent as  to  injure  his  health."  The  answer 
further  avers  that  this  decision  of  the  clerk, 
"with  the  reasons  therefor,"  was  communi- 
cated to  Dr.  Taylor  at  the  time  of  the  refusal 
of  the  tender  of  the  delinquent  assessment, 
and  that  no  appeal  from  the  decision  of  the 
clerk  was  ever  made.  It  is  apparent  that 
the  proof  offered,  not  only  differed  materially 
from  that  given  on  the  former  trial,  but  it 
wholly  failed  to  establish  this  particular  de- 
fense, which,  in  the  answer,  is  termed  the 
"third  defensa"  The  by-laws  provide  for  an 
appeal  from  the  ruling  of  the  clerk  to  the 
local  camp,  from  the  decision  of  the  local 
camp  to  the  executive  council,  and  from  the 
latter  to  the  head  council ;  but  the  evidence 
upon  tliis  trial  shows  a  decision  or  ruling  by 
the  local  camp  which  was  merely  communi- 
cated to  Dr.  Taylor  by  the  clerk,  and  which 
was  not  a  ruling  of  the  clerk.  Nor  were  the 
reasons  given  for  the  ruling  the  same  as  those 
claimed  in  the  answer.  As  was  said  in  the 
dissenting  opinion  of  Mr.  Justice  Smith  in 
the  former  case :  "Forfeitures  are  not  favor- 
ed in  the  law,  and  courts  lean  against  them." 
Defendant  in  error,  in  order  to  establish  a 
forfeiture  of  the  benefit  certificate,  must  do 
so  by  strict  compliance  with  the  provisions 
of  the  contract  itself,  tbe  by-laws  of  the  or- 
der, and  the  rules  of  pleadings  and  evidence. 
Courts,  "in  construing  the  conditions  of  mem- 
bership when  a  forfeiture  Is  claimed,  will 
preserve,  if  possible,  the  equitable  rights  of 
the  holder  of  the  certificate  of  membership." 
Modern  Woodmen  v.  Jameson,  48  Kan.  718, 
30  Pac.  480. 

For  convenience  we  shall  now  refer  to 
what  is  termed  in  the  answer  the  "second 
defense,"  which,  briefly  stated,  Is  that  Dr. 
Taylor  failed  to  pay  the  October,  1890,  assess- 
ment. C.  A.  Oursler,  the  father  of  Mrs.  Tay- 
lor, testified  that  he  tendered  to  Meeks,  the 
assistant  clerk  of  the  camp.  Dr.  Taylor's 
assessment  for  October  on  the  20th  day  of 
October,  1899,  and  that  Meeks  said  he  could 
not  receive  it  Mrs.  Taylor  testified  that  on 
that  same  date  she  handed  to  her  father  85 
cents,  the  amount  of  the  assessment,  and 
asked  him  to  take  it  to  the  clerk,  as  Dr. 
Taylor  was  out  of  town;  that  before  leaving 
the  doctor  charged  her  to  be  sure  to  attend 


to  the  payment  Her  brother,  R.  I*.  Oorsler, 
a  member  of  the  camp,  testified  that  he  paid 
his  own  assessment  to  Mr.  Meeks  on  October 
23,  1899,  and  asked  him  if  Dr.  Taylor's 
assessment  had  been  paid  for  tliat  month, 
as  the  doctor  was  away  from  home,  and 
Meeks  said  that  It  bad  not  been  paid.  Wit- 
ness then  said  he  would  go  and  see  bis 
fntber  about  it  and  have  it  attended  to;  that 
Meeks  replied  that  C.  A.  Oursler  had  been 
there  several  days  before  and  made  a  tender 
of  the  assessment,  but  that  he  could  nut  re- 
ceive it  Meeks  waa  a  witness  for  tbe  de- 
fense, and  admitted  that  the  tender  was 
made  by  Mrs.  Taylor's  father,  but  fixed  the 
date  as  of  November  9th.  Notwithstanding 
this  direct  conflict  upon  tlie  material  issue 
raised  by  the  second  defense,  counsel  for  de- 
fendant in  error  argue  that  "there  was  no 
real  conflict  in  the  evidence  adduced  upon 
the  trial — ^absolutely  no  conflict  as  to  matters 
material  to  the  determination  of  the  issues." 
The  answer  set  up  three  defenses.  It  is 
said  in  the  briefs  that  the  trial  court  gave 
the  peremptory  instruction  to  find  for  defend- 
ant upon  the  theory  that  there  was  no  con- 
flict in  the  testimony  upon  the  issues  raised 
by  the  first  and  third  defenses.  The  record  is 
silent  as  to  this,  but  it  is  probable  that  such 
was  the  view  taken  by  the  court,  as  there  can 
be  no  question  of  a  direct  and  substantial 
confilct  upon  tbe  Issues  raised  by  tbe  second 
defense. 

We  now  come  to  the  first  defense,  which  is 
that  the  benefit  certificate  contained  a  provi- 
sion that  the  same  should  be  void,  if  tbe 
bolder  of  it  should  become  intemperate  in 
the  use  of  drugs  to  such  an  extent  as  to 
"permanently  Impair  his  health."  It  also 
sets  up  an  amendment  to  the  by-laws,  adopted 
June  9,  1899,  known  as  section  13,  which 
reads  as  follows:  "If  any  member  of  this 
society,  heretofore  or  hereafter  adopted, 
fihall  become  intemperate  In  the  use  of  alco- 
holic drinks  or  in  the  use  of  drugs,  the 
l>eneflt  certificate  held  by  said  neighbor  shall 
by  such  acta  become  and  be  absolutely  null 
and  void  as  to  benefits,  and  all  payments 
made  thereon  shall  be  thereby  forfeited." 
It  Is  then  alleged  that  Dr.  Taylor,  for  a 
period  of  18  months  prior  to  the  time  of  his 
death,  became  and  was  Intemperate  in  the 
use  of  drngs,  and  that  for  that  period,  be- 
came addicted  to  and  did  use  them  to  such 
an  extent  as  to  permanently  impair  his 
health.  This  defense  Is  grounded  in  part 
upon  tlie  violation  of  section  13  of  the  by- 
laws, and  In  part  upon  the  violation  of  the 
warranty  clanse  in  the  benefit  certificate.  It 
will  be  considered  from  both  standpoints, 
as  it  is  contended  by  plaintiff  in  error  that 
section  13  of  the  by-laws,  having  been  adopted 
after  the  issue  of  the  benefit  certificate,  can- 
not be  given  a  retroactive  effect,  and  that  it 
was  error  to  permit  it  to  be  Introduced  In 
evidence,  as  a  violation  of  Its  provisions  fur- 
nished no  ground  of  defense.  It  will  be  ob- 
served that  there  is  no  penaitr  provided  bj 
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tills  nniendment  for  a  member  who  Is  or  shall 
l>e  addicted  to  the  use  of  drugs  at  the  time 
the  aniendment  was  adopted,  June  9,  1899. 
The  answer  makes  no  claim  that  Dr.  Taylor'B 
ctnulition  or  habit  was  acquired  after  the 
nitoption  of  the  amendment.  The  testimony 
of  Dr.  Simpson,  the  principal  witness  offered 
by  defendant  to  prove  the  habit,  Is  that  he 
first  saw  the  doctor  April  15,  1899,  and  from 
the  examination  made  at  that  time  his  opin- 
ion WU8  that  Dr.  Taylor  had  been  using 
morphine  for  at  least  two  years.  This  exam- 
ination was  made  prior  to  the  adoption  of 
by-law  13,  and  the  question  is  whether  this 
by-law  Is  to  be  Interpreted  as  intended  to 
apply  to  a  member  who  had  already  ac- 
quired the  habit  and  had  already  become  in- 
temperate. 

This  court,  In  a  recent  case  decided  at  this 
term  (Grand  Lodge  A.  O.  U.  W.  v.  Haddock, 
82  Pac.  583),  has  had  occasion  to  review  the 
authorities  upon  a  similar  question.  The  by- 
law in  that  case  provided  as  follows:  "Any 
member  of  the  order  who  shall  after  August 
1,  1898,  hare  entered,  or  who  shall  hereafter 
enter,  into  the  business  or  occupation  of  sell- 
ing by  retail  intoxicating  liquors  as  a  bever- 
age, shall  stand  suspended  from  any  and  all 
rights  to  participate  In  the  beneficiary  fund." 
It  was  held  that  the  by-law  In  that  case 
"does  not  In  terms  apply  to  the  case  of  a 
member  who,  prior  to  that  time,  was  engaged 
In  such  business,  and  who  remains  In  It  con- 
tinuously thereafter."  In  that  case  all  pay- 
ments made  upon  the  certificate  after  the 
adoption  of  the  amendment  were  tendered 
back  to  Mrs.  Haddock  after  her  husband's 
death.  In  the  case  at  bar  defendant  claims 
apparently  that  It  can  accept  and  retain  the 
payments  made  upon  Dr.  Taylor's  certificate 
during  the  period  from  18  mouths  prior  to  bis 
death,  when  it  Is  alleged  he  became  addicted 
to  the  use  of  drugs,  and  up  to  the  time  his 
assessment  was  refused,  four  months  prior  to 
his  death,  and  still  defeat  an  action  upon 
the  certificate  by  showing  that  he  had  be- 
come addicted  to  the  use  of  drugs  prior  to 
tlie  adoption  of  the  amendment.  It  is  not 
alletred  in  the  answer  that  the  knowledge  of 
his  habits  in  this  respect  was  acquired  by 
defendant  after  the  acceptance  of  the  previ- 
ous assessments.  In  construing  the  by-law 
in  the  Haddock  Case,  supra,  Mr.  Justice 
Mason,  speaking  for  the  court,  said:  "A 
more  difficult  question  Is  whether  the  law 
adopted  In  1898  Is  to  be  Interpreted  as  Intend- 
ed to  affect  the  status  of  one  who,  like 
Haddock,  having  already  engaged  In  the  busi- 
ness of  selling  liquor,  continued  such  occupa- 
tion after  that  time  without  Interruption. 
Construed  literally,  it  has  no  application  to 
such  a  case.  Haddock  did  not  enter  into  the 
forbidden  occupation  after  August  1,  1898. 
He  entered  into  It  long  before  that  time,  and 
remained  in  it  continuously.  To  make  the 
expressions  used  apply  to  one  In  his  situa- 
tion, it  would  be  necessary  to  give  them  a 
very  liberal,   If  not  strained,   construction. 


No  freedom  of  interpretation,  hotrerer,  sbovld 
be  indulged  to  accomplish  the  forfeiture  of 
property  rights.  If  It  bad  been  the  design 
of  the  framers  of  the  new  law  that  It  should 
apply  to  members  who  were  already  liquor 
sellers,  It  Is  reasonable  to  suppose  that  lan- 
guage would  have  been  employed  plainly  in- 
dicating such  purpose,  and  that  there  would 
have  been  express  reference  to  those  who 
remained  in  the  business,  as  well  as  to  those 
who  entered  It.  In  that  case  It  seems  prob- 
able, too,  that  some  time  would  have  been 
fixed  within  which  such  persons  might  save 
their  rights  by  changing  their  occupation.  It 
is  hardly  conceivable  that  there  was  a  deilbw- 
ate  intention  to  make  the  amended  law  oper- 
ate as  an  Immediate  decree  of  expulsion 
against  any  members  who  were  at  the  time 
engaged  in  the  Interdicted  buslnefw.  Yet  swdi 
would  be  the  effect  given  It  by  the  Interpre- 
tation proposed  by  the  plaintiff  in  error. 
The  provision  that  a  member's  cwtificate 
should  become  null  and  void  from  the  date 
of  bis  engaging  In  the  business  also  8upportf< 
the  theory  that  the  operation  of  the  enact- 
ment was  intended  to  be  wholly  prospective. 
We  conclude  that  the  law  of  1888  did  not 
affect,  and  was  not  Intended  to  affect,  the 
standing  of  Haddock." 

We  think  the  reasoming  of  that  case  and 
the  authorities  cited  apply  with  equal  force 
to  section  13  In  the  case  at  bar.  A  man  en- 
gaged in  selling  liquor  can  quit  the  buslneaa 
with  much  less  difficulty  than  one  of  hit 
steady  customers  can  quit  the  habit  of  drink- 
ing it,  or  than  one  confirmed  in  the  use  of 
drugs  can  throw  off  the  slavery  of  his  habit 
and  acquire  bis  independence.  In  construing 
the  provisions  of  such  contracts  courts  should 
consider  the  frailties  of  human  nature  which, 
doubtless,  were  in  the  minds  of  the  framers 
of  the  amendment  to  these  by-laws.  As  is 
said  in  plaintiff's  brief,  this  section  "provides 
no  penalty  unless  the  members  shall  become 
intemperate.  There  Is  no  penalty  for  one 
who  is  or  shall  be  Intemperate  at  the  time 
of  the  enactment  of  the  by-law.  By  the 
wording  of  this  section  is  it  manifest  that 
the  society  Intended  making  intemperance  an 
offense  only  as  to  tho.se  members  becoming 
Intemperate  after  the  by-law  was  passed. 
According  to  Webster,  the  word  'become' 
means  to  pass  from  one  state  to  another;  to 
enter  Into  some  condition,  by  a  change  from 
another  condition;  or  by  receiving  new  or 
additional  properties  or  qualities.  It  is  not 
alleged  by  defendant  that  Taylor's  condition 
was  different  after  the  passing  of  section  13 
than  it  had  been  before."  Section  13  fur- 
nished no  ground  of  defense  to  the  action, 
and  it  was  error  to  admit  it  in  evidence. 

The  contention  of  defendant  Is,  however, 
that  the  court  was  Justified  in  giving  the  per- 
emptory Instruction,  because  the  evidence 
was  conclusive  to  the  effect  that  Dr.  Taylor 
had  become  intemperate  in  the  use  of  drugs 
to  such  an  extent  as  permanently  to  Impair 

his  health,  and  that  this  fuculs]] 
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plete  defense  aside  from  the  provlsIonB  of 
section  13,  inasmuch  as  this  condition  is  in 
yiolatlon  of  tbe  prorlslons  of  the  benefit 
certificate  itself.  Dr.  Simpson,  a  witness  for 
defendant,  refused  to  say  tliat  Dr.  Taylor's 
health  was  "permanently"  Impaired,  and  no 
other  witness  testified  upon  this  point  De- 
fendant cites  Railway  Co.  r.  Withers,  69 
Kan.  620,  77  Pac.  542,  78  Pac.  451,  where  it 
was  held  that  a  verdict  should  have  been 
directed.  That  case  has  no  application  here. 
The  opinion  expressly  states  that  the  evi- 
dence of  defendant  added  little  to  that  offer- 
ed by  plaintiff.  The  plaintiff's  own  testi- 
mony, moreoTcr,  established  contributory 
negligence  sufficient  to  bar  a  recovery.  In 
Keiley  v.  Ryus,  48  Kan.  120,  29  Pac.  144,  it 
is  said:  "Where  evidence  is  introduced  on 
the  trial  which,  if  uncontradicted,  would  fair- 
ly prove  ail  that  is  necessary  for  the  plaintiff 
to  prove  in  order  to  make  out  his  case,  it  is 
error  for  the  trial  court  to  instruct  the  jury 
to  find  for  the  defendant,  although  such  evi- 
dence might  be  contradicted  by  other  evi- 
dence. The  court  has  nothing  to  do  with 
any  conflict  In  the  evidence,  but  must  sul>- 
mit  the  question  as  to  which  is  true  and 
which  not  to  the  jury."  To  the  same  effect, 
see  Sullivan  v.  Phenix  Ins.  Co.,  34  Kan.  170, 
177,  8  Pac.  112;  Brown,  Adm'r,  v.  A.,  T.  &  S. 
F.  B.  Co.,  31  Kan.  1,  1  Pac.  605.  The  recent 
case  of  Bailway  Co.  v.  Gelser,  68  Kan.  281, 
75  Pac.  68,  is  in  point.  That  was  an  action 
for  damages  by  fire,  alleged  to  have  been 
caused  by  the  negligent  operation  of  a  loco- 
motive engine.  The  court  said:  "In  th« 
case  at  bar  sufficient  evidence  was  offered  by 
the  plaintiff  to  make  out  a  prima  facie  case. 
The  railway  company  then  offered  proof  tend- 
ing to  establish  the  fact  that  the  engine 
which  set  out  the  fire  was  equipped  with  the 
latest  and  best  appliances  to  prevent  the 
escape  of  fire  therefrom,  was  In  good  repair, 
and  was  being  skillfully  handled  by  compe- 
ent  employes.  Here  was  a  case  of  evidence 
against  evidence.  ♦  ♦  •  If  it  is  a  ques- 
tion of  evidence  against  evidence,  or  of  a 
conflict  of  evidence,  upon  what  theory  would 
the  court  be  authorized  to  take  the  decision 
out  of  the  hands  of  a  jury  and  pronounce, 
as  a  matter  of  law,  that  the  railway  com- 


pany's witnesses  were  in  all  respects  to  be  be- 
lieved, and  that  their  conclusions  aa  to  the 
condition  of  the  engine  and  the  skill  of  the 
employes  were  beyond  the  pale  of  contra- 
diction?" The  contention  of  the  railway 
company  in  that  case  was  that,  the  statutory 
presumption  of  negligence  on  the  part  of  the 
railway  company  having  been  rebutted  by 
positive  evidence  on  behalf  of  defendant,  the 
court  should  have  directed  a  verdict.  Here 
it  is  claimed  that  the  prima  facie  case, 
made  by  the  plaintiff  was  rebutted  by  the  de- 
fendant's witnesses  as  to  the  Intemiierate  use 
of  drugs,  and  therefore  the  verdict  should 
have  been  directed.  But  to  do  this  the  court 
would  have  to  assume  that  the  testimony  of 
defendant's  witnesses  was  to  t>e  taken  as 
true  as  a  matter  of  law.  The  rule  which  au- 
thorizes a  trial  court  to  direct  a  verdict  is 
governed  by  the  same  principles  which  au- 
thorizes that  court  to  sustain  a  demurrer  to 
the  evidence.  The  principles  differ  slightly 
in  their  application.  There  was  a  conflict 
of  the  evidence  upon  ail  the  issues  raised  by 
the  pleadings,  and  the  case  should  have  been 
submitted  to  the  jury. 

We  have  examined  the  reply,  and  do  not 
think  that  plaintiff  has,  by  pleading  knowl- 
edge on  the  part  of  defendant  with  respect 
to  the  habits  of  Dr.  Taylor,  thereby  admitted 
the  use  by  him  of  drugs  to  the  extent  claim- 
ed In  the  answer.  As  the  case  must  be  re- 
versed, it  is  proper  to  mention  some  errors 
complained  of  in  reference  to  testimony.  It 
appears  that  over  the  objections  of  plaintiff 
tlie  clerk  was  permitted  to  state,  in  answer 
to  several  questions,  what  had  occurred  at 
meetings  of  the  local  camp,  all  of  which  were 
matters  of  record.  He  was  also  permitted 
to  state  the  contents  of  a  letter  received  from 
the  head  camp.  Ail  of  these  were  mere  con- 
clusions, and,  besides,  no  attempt  was  made 
to  lay  a  foundation  for  secondary  evidence. 
Some  of  the  records  of  the  local  camp  being 
offered  by  defendant,  it  was  proper  for  plain- 
tiff to  Introduce  the  entire  record  of  the  pro- 
ceedings, if  any  of  the  records  were  proper 
under  the  pleadings  as  they  stood. 

The  cause  will  be  reversed,  and  remanded 
for  further  proceedings  in  accordance  here- 
with.   All  the  Justices  concurring. 
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H.  R.  KAMM  &  CO.  ▼.  W.  B.  SLOAN  &  00. 

(Supreme  Conrt  of  Kanms.    Dec.  9,  1905.) 
Appeal — Review— HabmI/Ess  Ebbob. 

A  trial  court  should  clearly  state  to  the 
jury  the  issues  to  be  tried  by  them.  It  is  not 
good  practice  to  incorporate  the  pleadings  into 
the  instructions.  Where,  however,  the  pleadings 
are  mada  up  of  a  short  petition  alleging  a  con- 
tract, a  breach,  and  resulting  damages,  and 
an  answer  which  is  a  general  denial,  it  is  not 
prejudicial  error  for  the  court,  after  having 
plainly  stated  the  issues,  to  incorporate  the  pe- 
tition into  the  instructions. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Cent.  Dig.  Trial,  S  528.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedgwick  Coun- 
ty; Tbos.  C.  Wilson,  Judge. 

Action  by  W.  R  Sloan  &  Co.  against  H. 
R.  Kamm  &  Co.  Decree  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

L  P.  Campbell  &  Son,  for  plaintiff  In 
error.  Dale  &  Amldon,  for  defendant  In  er- 
ror. 

GREENE,  J.  The  plaintiff  below  recover- 
ed judgment  for  damages  resulting  to  him 
from  a  breach  of  contract  by  defendant  The 
defendant   prosecutes    error. 

The  plaintiff  pleaded  an  offer  made  to  blm 
at  Wichita,  Kan.,  by  the  defendant  at  New 
Castle,  Colo.,  to  sell  and  ship  to  him  at 
Wichita  six  cars  of  potatoes  of  a  particular 
kind  and  quality,  for  a  given  price,  shipments 
to  begin  on  or  about  October  26,  1903,  and  his 
acceptance  of  defendant's  proposition,  and  a 
neglect  and  refusal  by  tbe  defendant  to  com- 
ply with  tbe  contract,  in  consequence  of 
which  plaintiff  was  damaged  $315.  The  an- 
swer was  a  general  denial.  It  would  serve 
no  purpose  to  discuss  the  facts  or  the  evi- 
dence In  this  case.  Suffice  it  to  say  that  the 
evidence  supports  all  of  the  material  findings 
of  tbe  Jury,  and  such  findings  made  it  neces- 
sary for  the  court  to  render  Judgment  for  the 
plaintiff. 

Contentions  of  the  plaintiff  in  error  not  dls- 
posed  of  by  the  above  conclusion  are,  first, 
that  the  court  misconceived  the  theory  upon 
which  the  action  was  brought,  and  conse- 
quently his  instructions  were  not  applicable. 
Upon  this  question  It  Is  contended  that  the 
action  was  brought  and  tried  on  tbe  tbeory 
that  the  plaintiff  was  selling  potatoes  on  com- 
mission, therefore  the  failure  of  the  defend- 
ant to  fulfill  its  contract  could  only  result  in 
a  loss  to  plaintiff  of  his  commission  for  sell- 
ing tbem,  and  that  the  instructions  were 
based  on  tbe  tbeoiy  that  plaintiff  claimed 


to  be  a  dealer,  and  bis  damages  should  be 
measured  by  the  difference  between  the  con- 
tract price  of  tbB  potatoes  and  tbe  market 
value  at  tbe  time  and  place  wbem  and  wbere 
they  were  to  be  delivered.  The  theory  of 
the  action  was  not  misconceived  by  tbe  court. 
The  action  was  not  brought  by  plaintiff  as  a 
commission  merchant,  but  as  an  Independent 
dealer. 

Another  contention  is  that  the  court  erred 
In  copying  tbe  petition  and  exhibits  into  tbe 
instructions  and  submitting  them  as  a  whole 
to  tbe  Jury.  It  is  mucb  better  practice  for 
the  court  to  succinctly  state  tbe  Issues  to  tbe 
Jury.  In  many  cases  the  pleadings  do  not 
strictly  conform  to  the  Code  In  simplicity  and 
therefore  would  tend  to  confuse  rather  than 
to  elucidate  tbe  questions  before  the  Jury. 
Railroad  Co.  v.  Eagan,  64  Kan.  421,  67  Pac 
887;  Stevens  ▼.  Maxwell,  65  Kan.  835,  70 
Pac.  873;  Myer  v.  Moon,  45  Kan.  580,  26  Pac. 
40;  Railroad  Co.  t.  Dalton,  66  Kan.  799, 
72  Pac.  209.  In  this  case,  however,  tbe  peti- 
tion was  short,  and  the  issues  were  distinctly 
stated  in  tbe  instructions  to  the  Jury.  There- 
fore it  cannot  be  said  that  it  was  prejudicial 
error  to  Incorporate  a  copy  of  such  a  peti- 
tion in  tbe  instructions. 

Another  contention  is  that  tbe  amount 
awarded  tbe  plaintiff  Is  grossly  excessive, 
tending  to  indicate  that  it  was  the  result  of 
prejudice,  and  for  that  reason  tbe  verdict 
should  have  been  set  aside.  The  amount  re< 
covered  was  $316  and  interest.  Tbe  plaintiff 
claimed  that  his  purchase  was  six  cars.  Tlie 
evidence  is  that  a  car  holds  about  500  bushels, 
and  that  before  accepting  the  defendant's 
offer  tbe  plaintiff  had  sold  1,600  bushels,  at 
an  advance  of  10  cents  per  bushel  and  1,500 
bushels  at  an  advance  of  11  cents  per  busbel. 
A  computation  shows  plaintiff's  loss  because 
of  defendant's  breach  of  contract  was  |815. 
To  this  amount  the  Jury  added  Interest 
amounting  to  $5.61.  It  does  not  appear  from 
the  petition  that  the  plaintiff  asked  for  In- 
terest, but  the  court  in  one  of  Its  instructions 
told  the  Jury  that.  If  tbey  found  for  tbe  plain- 
tiff, they  might  award  him  6  per  cent.  In- 
terest on  the  amount  so  found  due,  and  It 
was  In  pursuance  of  this  instruction  that 
the  Jury  computed  the  Interest  It  cannot  be 
contended  that  the  awarding  of  this  addition- 
al amount,  under  the  Instruction  of  the  court 
Is  conclusive  evidence  that  the  verdict  was 
tbe  result  of  passion  or  prejudice.  There 
was  no  complaint  of  this  Instruction. 

The  Judgment  is  affirmed.  All  tbe  Justlcea 
concurring. 
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COMSTOCK  V.  ROBERTSON. 

(Supreme  Court  of  Kansas.    Dec.  9,  1905.) 

Vekdob  and  Ptjechaseb  —  Bona  Fide  Puk- 

CHASEB. 

Under  the  facts  in  this  case,  the  grantor 
being  estopped  from  asserting  any  title  to  the 
land  in  controversy  ag  against  the  defendant 
in  error,  the  plaintiff  in  error  knowing  the  facts 
which  estopped  his  grantor  or  having  knowledge 
which  put  him  upon  his  inquiry  which  evidently 
would  have  led  to  a  knowledge  of  such  facts,  ac- 
quired no  title  by  his  quitclaim  deed  which  he 
could  a^ert  against  the  defendant  in  error. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  19, 
Cent  Big.  Estoppel,  |  290.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Clark  County; 
E.  H.  Madison,  Judge. 

Action  by  Claude  M.  Comstock  against 
Lydia  M.  Robertson.  From  A  judgment  for 
defendant,  plaintiff  brings  error.    Affirmed. 

Plaintiff  in  error  broui^ht  anit  in  ejectment 
to  recover  certain  described  binds  In  Clark 
county,  of  wbicli  be  alleged  the  defendant  in 
error  beld  unlawful  possessloii  and  unlaw- 
fully k^t  bim  out  of  posseesion.  Tbe  briefs 
of  plaintiff  arid  defendant  indicate  tbere  was 
no  controversy  as  to  tbe  facts.  The  land  in 
question  w&s  owned  by  F.  E.  Cbaddock  wbo 
was  a  nonresident  of  tbe  state.  Arnold  & 
Carson,  a  firm  of  abstractors,  of  which  C,  W, 
Carson  was  a  member,  brought  suit  for  |>5.60 
against  Cbaddock  for  making  an  abstract, 
and  attached  tbls  land,  recovered  judgment 
on  void  service  by  publication,  had  tbe  land 
sold  at  sberiff's  sale,  and  C.  W.  Carson  re- 
ceived and  receipted  the  amount  of  tbe  Judg- 
ment William  Riley  was  the  purcliaser  at 
tbe  sheriff's  sale,  and  tbereaftw  be  ccmveyed 
tbe  land  to  Heffner,  and  Heffner  conveyed  the 
same  to  tlie  plaintiff  by  a  deesd  called  "a 
special  warranty  deed,"  but  which  Is  in 
fact  only  a  quitclaim  deed.  It  is  admitted 
that  tbe  sheriff's  deed  is  void  as  shown  by  tbe 
records  and  files  In  tbe  otBce  of  the  clerk  of 
the  district  court  In  tbe  same  county  where 
tbe  land  is  located,  but  there  was  no  direct 
evidence  that  tbe  plaintiff  In  error,  plaintiff 
below,  bad  any  actual  knowledge  of  tbe  facts 
shown  thereby.  It  is  also,  admitted  that  tbe 
philntiff's  grantor,  Carson,  having  procured 
tbe  void  Judgment  and  tbe  sheriff's  sale,  and 
tbe  confirmation  of  the  sole  and  Issuance  of 
the  sheriff's  deed  thereunder,  and  having 
thereafter  accepted  the  proceeds  of  such  sale, 
was  estopped  from  denying  the  title  of  the 
purchaser  an4. grantees  of  tbe  purchaser  to 
tbe  land  in  question.  It  is  not  admitted  noi; 
proved,  except  by  the  circumstances,  that  tbe 
plaintiff  bad  actual  knowledge  of  the  facts 
constituting  such  estoppel.  It  Is  claimed  that 
tbe  plaintiff  bad  knowledge  of  such  facts  as 
would  have  put  blm  upon  bis  Inquiry,  and 
even  directed  bis  attoutlon  to  a  source  of 
Information  which  would  have  fully  apprised 
him.  Of  this  last  proposition  tbe  court  took 
tbe  affirmative  view,  and  found  for  tbe  de- 


.  fendant.    The  correctness  of  this  finding  is 
tbe  only  question  In  the,  casei 

Francis  C.  Price,  for  plaintiff  In  error. 
Harry  J.  Bone  (J.  S.  West,  of  counsel),  for 
defendant  In  error. 

SMITH,  J.  (after  stating  the  facts).  Here 
is  tbe  situation:  Tbe  plaintiff  Is  about  to 
acquire  a  quitclaim  deed  to  160  acres  of  land 
for  $100,  one-half  the  government  price  for 
pre-emption  lands.  He  goes  to  the  office  of  the 
register  of  deeds  and  traces  the  title  from  tbe 
United  States  to  F.  E.  Chaddock.  The  next 
entry  Is  of  a  deed  of  all  the  Interest  of  F.  E. 
Cbaddock  In  said  lands  by  the  sheriff  of  the 
cotmty  to  William  Riley,  then  a  deed  from 
Riley  to  Heffner,  and  then  one  from  Heffner 
to  Lydia  M.  Robertson.  Then  we  Imagine 
he  says :  "What  Is  this?  a  deed  from  F.  E. 
Cbaddock  and  wife  to  C.  W.  Carson — ^the 
very  man  that  proposes  to  sell  to  me?  If  I 
cannot  prove  the  contrary  tbe  sheriff's  deed 
conveyed  good  title  to  Rlley.  Gen.  St  1901,  S 
40,">.5.  I  have  a  great  bargain  here  if  I  can 
get  tbl^  land,  and  I  will  examine  further. 
I  see  by  the  sheriff's  deed  that  the  sale  was 
bad  In  tbe  case  of  Arnold  &  Carson  v.  F.  E. 
Chaddock.  Now  for  tbe  files  In  the  case. 
Why,  tbls  man,  C  W.  Carson,  made  the 
affidavit  for  attachment  and  says  he  is  a 
member  of  the  firm  of  Arnold  &  Carson,  and 
this  docket  shows  he  got  tbe  proceeds  of  tbe 
sale.  How  about  the  service  of  tbe  sum- 
mons? There  was  no  service  and  the  affidavit 
for  publication  is  bad  and  tbe  Judgment  Is 
void.  I  will  just  forget  I  saw  anything  but 
the  summons  returned  'Not  found'  and  the 
worthless  affidavit  and  I  will  get  this  land." 

In  short,  it  does  not  seem  possible,  consider- 
ing tlie  Identity  of  the  names  and  the  fact 
that  tbe  petition  and  affidavit  for  attachment 
in  tbe  case  of  Arnold  &  Carson  v.  Cbaddock, 
shows  Carson's  relation  to  the  case  and  that 
be  was  in  the  public  business  of  abstracting, 
presmnably  at  the  county  seat,  that  plaintiff 
could  have  discovered  from  an  examination 
that  tbe  Judgment  against  Chaddock  was  void 
without  also  discovering  that  his  grantor,  C. 
W.  Carson,  was  estopped  from  profiting  there- 
by, and  that  Carson  acquired  no  title  from 
Clinddock,  which  be  could  assert  against  tbe 
purchaser  at  the  execution  sale  or  against  bis 
grantees.  If  so,  the  plaintiff  Is  also  e8topi)ed. 
The  records  of  the  register  of  deeds  office  and 
of  the  clerk  of  the  district  court  put  him  upon 
his  inquiry,  as  did  also  bis  deed  from  Carson, 
and  the  very  records  that  suggested  the  In- 
quLi-y  contained  all  the  Information  necessary 
to  establish  the  Estoppel,  save' alone,  the  Iden- 
tity of  the  C.  W.  Carson  named  In  the  action 
with  tbe  C.  W.  Carson,  who  was  grantor  in 
the  deed  to  plaintiff.  Abundant  sources  of  in- 
formation upon  this  latter  question  were  also 
suggested  by  the  papers  In  the  clerk's  office, 
which  the  tracing  of  his  title  compelled  him  to 
examine.  It  would  be  futile  to  cite  authori- 
ties to   sustain  tbe  decision  of  the  court 
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Wltfaont  conflict  tliey  all  support  the  deeiftlon. 
The  law  doea  not  permit  a  man  to  close  bis 
eyes  to  facts  which  he  cannot  otherwise  fail 
to  see,  for  the  purpose  of  remaining  in  Igno- 
rance of  them  and  thns  acquiring  an  unjust 
adrantage.  Carson,  by  bis  deed  from  Chad- 
dock,  acquired  no  title  to  the  land  as  against 
the  defendant  in  error,  and  under  the  facts  of 
this  case,  the  plainttfF  In  error  by  bis  quit- 
claim deed  from  Carson  acquired  no  greater 
rights  to  said  land  as  against  defendant  than 
Carson  had. 

The  Judgment  of  the  district  court  is  af- 
firmed.  All  the  Justices  concurring. 


McKIM  V.  CARRE. 
(Supreme  Court  of  Kansas.     Dec.  9,  1905.) 

Election  ot  REMEniES— What  Constitutes. 
The  fact  that  one  who  claims  to  have  ac- 
quired by  prescription  a  right  of  way  across 
the  land  of  his  neigtibor  institutes  proceedings 
under  a  void  statute  to  have  the  land  condemned 
for  a  private  road  for  his  lieuefit  is  not  such  an 
election  of  remedies  as  will  preclude  him  &oin 
thereafter  asserting  sach  prescriptive  right. 
(Syllabus  by  the  Court.) 

Eirror  from  District  Court,  Brown  County; 
Wm.  I.  Stuart,  Judge. 

Action  by  Bbenezer  B.  McKim  against 
Thomas  L.  Carre.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  -  AflSrmed. 

S.  F.  Newlon  and  James  Failbon,  for  plain- 
tiff in  error.  Ryan  &  Ryan,  for  defendant 
tn  error. 

MASON,  J.  In  1878  Thomas  Harding 
owned  the  soatheast  quarter  of  a  section  of 
land  and  Martha  Carre  owned  the  north- 
east quarter  of  the  southwest  quarter  of  the 
same  section.  A  public  highway  followed 
the  south  line  of  the  section.  Harding  and 
Mrs.  Carre  made  an  arrangement  by  which 
she  was  permitted  to  use  a  strip  of  ground 
20  feet  wide,  lying  just  east  of  the  half 
section  line,  in  going  and  coming  between 
her  place  and  this  highway.  She  so  used 
it  until  she  sold  the  property  to  her  son,  T. 
li.  Carre,  in  1899,  after  which  he  continued 
such  use.  In  1902  E.  B.  McKlm  bought  the 
Harding  land,  and  In  1903  he  began  an  ac- 
tion to  enjoin  the  further  use  by  Carre  of 
the .  6t)!ip  In  queetlon  and  to  quiet  his  own 
title  to  It  He  was  denied  relief  and  now 
prosecutes  error. 

'  There  was  testimony  that  the  arrangement 
between  Harding  and  Mrs,  Carre  amounted 
to  an  agreement  that  she  should  bave  a  right 
of  way  over  this  strips  which  he  would 
fence,  to  the  highway.  In  cansideratlon  of 
her  keeping  up  tl^e  whole  of  the  line  fence 
between  her  place  and  Harding's.  Th« 
plaintiff  claims  that  whatever  .right  was  ac- 
quired under  this  contract  was  a  licensej 
and  not  ,an  easement,  and  wfis  revocable  at 
the  pleasure  of  the  grantor.  It  has  be^n  held 
in  this  state  that  even, an  oral  license  maji 
be  irrevocable,  where  it  Is  given  for  a  valua- 
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ble  consideration  and  is  acted  npon  by  tbe 
licensee,  Kastner  v.  B«is,  67  Kan.  486,  73 
Pac.  67.  It  la  not  necessary  to  determine 
whether  the  prlTllege  granted  to  Mrs.  Cam 
was  revocable.  If  viewed  as  a  license,  or  to 
consider  the  nice  distinctions  between  a 
license  and  an  easement  There  was  some 
conflict  in  the  testimony  as  to  what  the  orig- 
inal agreement  was  and  as  to  what  was 
done  under  it.  The  plaintiff  insists  that 
the  use  of  the  way  as  an  outlet  for  the 
Carre  land  was  permissive  only,  and  could 
not  ripen  into  an  easement  There  was 
sufficient  evidence,  however,  to  Justify  the 
trial  court  in  finding,  as  it  did,  that  the  de- 
fendant and  his  predecessor  traveled  back 
and  forth  over  the  strip,  which  was  fenced 
off  by  the  plaintiff  and  is  described  by  the 
witnesses  as  a  lane,  under  a  claim  of  right, 
and  that  their  use  of  It  was  adverse,  and 
having  been  continued  for  more  than  15 
years  resulted  in  a  permanent  right 

A  further  claim  is  made  by  the  plaintiff 
that,  even  if  Oarre  at  one  time  had  a  right 
to  keep  the  lane  open,  he  had  forfeited  It 
by  his  subsequent  conduct  This  Is  based 
upon  the  fact  that  when  a  dispute  first 
arose  concerning  the  matter  McKim  offered 
to  grant  Carre  a  roadway  for  $75.  Carre 
answered  that  he  would  rather  pay  this 
than  to  get  into  any  trouble.  He  then  pre- 
pared and  presented  a  petition  to  the  county 
board,  reciting  that  he  had  no  outlet  from 
his  place  and  asking  that  a  private  road 
be  established  for  his  benefit  along  the  strip 
in  controversy,  under  the  provisions  of  sec- 
tions 6063,  6054,  and  6055  of  the  General 
Statutes  of  1901.  The  petition  was  acted 
upon,  and  viewers  were  appointed,  who  as- 
sessed McEZlm's  damages  at  $1,000.  This 
Carre  refused  to  pay  and  the  proceeding 
was  dropped.  The  contention  is  that  these 
acts  on  his  part  precluded  him  from  the  fur- 
ther assertion  of  any  right  by  prescription 
or  under  the  (vlginal  contract  because  they 
amounted  to  an  election  on  his  part  to  pur- 
sue one  of  two  Inconsistent  remedies.  The 
argument  Is  made  that  when  McKim  for- 
bade his  use  of  the  lane  two  remedies  were 
presented  for  his  choice:  He  might  rely 
upon  the  contract  and  adverse  use,  and  by 
injunction  or  other  appropriate  proceeding 
compel  McKlm  to  recognize  his  right  there- 
by acquired;  or  he  might,  by  petitioning  for 
a  private  road.  In  effect  ask  the  county  com- 
missioners to  compel  McKim  to  grant  him 
such  a  right  for  a  compensation  to  be  fixed 
by  appraisers.  If  the  argument  is  other- 
wise sound.  It  fails  for  this  reason:  The 
statute  under  which  Carre  Invoked  the  aid 
of  the  commissioners  is  unconstitutional,  and 
all  the  steps  taken  under  It  were  -wholly 
void.  Clark  v.  Mitchell  Co.,  60  Kan.  542,  77, 
Pac.  284,  66  L.  R.  A.  9G5.  In  order  for 
a  party  to  be  concluded  by  an  election  be- 
t«'een  two  Inconsistent  remedies  both  must 
In  fact  be  open  to'hiin.  The  pursuit  of  a 
remedy  which  he  supijoses  he  oossesses.  but 
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which  In  fact  has  no '  existence,  Is  not  an 
election  between  remedies,  but  a  mistake  a» 
to  what  remedy  he  has,  and  will  not  pre- 
vent his  subsequent  recourse  to  whatever 
remedial  right  was  originally  available.  15 
Cyc.  262 ;  7  Encycl.   of  P.  &  P.  366. 

McKlm  was  in  no  way  misled  or  Injured 
by  what  was  done  under  the  Invalid  act, 
and  there  is  no  room  for  the  application 
of  any  principle  of  estoppel.  Carre's  state- 
ments made  In  bis  road  petition  were,  of 
course,  evidence  against  liim,  and  strong 
evidence;  but  they  were  not  absolutely  con- 
clusive. The  trial  court  presumably  gave 
them  all  the  weight  to  which  they  were  en- 
titled and  nevertheless  found  In  his  favor. 
No  reason  appears  for  overturning  that  de- 
cision. 

The  Judgment  is  affirmed.  All  the  Ju» 
tices  concur. 


WALDRON  V.  CITY  OF  SNOHOMISH  et  al. 
(Supreme  Court  of  Washington.    Feb.  3,  1906.) 

1.  Mandamus  — MnNiciPAL  Cobpobations — 
Public  Improvements — Warrants  —  Pay- 
ment—Reassessment— Pleading. 

The  fact  that  an  application  for  mandamos 
to  compel  city  authorities  to  make  a  reassess- 
ment to  pay  certain  improvement  warrants  al- 
leged that  the  original  ordinance  under  which 
the  work  was  done  was  "duly"  passed  did  not 
preclude  relator  from  proving  that  such  ordi- 
nance was  invalid. 

2.  Judgmentt-Res  Judicata— Pleading. 

An  allegation  that  the  ordinance  was  ad- 
judged void  in  an  action  in  the  superior  court, 
and  that  the  proceedings  thereafter  had  been 
held  to  be  of  no  validity  or  effect,  was  not  de- 
fective for  failure  to  show  that  the  adjudica- 
tion was  "duly  or  regularly  given  or  made,"  as 
provided  by  statute. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  f  1795.] 

a  Same. 

An  allegation  that  the  original  ordinance 
was  "adjudged  void"  was  not  objectionable,  in 
that  it  did  not  affirmatively  allege  that  the  ordi- 
nance was  actully  void. 

4.  Same — Persons  Who  Mat  Plead. 

Under  the  statutory  provision  for  reassess- 
ments, any  person  holding  warrants  for  munic- 
ipal improvements  may  plead  any  former  ad- 
judication holding  assessments  made  to  pay  for 
the  work  on  account  of  which  the  warrants  were 
issued  invalid ;  such  right  not  being  confined 
to  the  parties  to  the  particular  action,  their 
privies  or  successors  in  interest. 

5.  Officers— Actions— Service— Effect. 

Where  municipal  officers  were  sued  in  their 
official  capacity,  any  service  on  them  was  bind- 
ing on  their  successors  in  ofiife. 

6.  Estoppei^Municipal  Cobpobations— Im- 
provement   Warrants  —  Payment  —  Mah- 

DAMUS. 

That  the  holders  of  certain  municipal  im- 
provement warrants  accepted  money  from  the 
city,  collected  under  certain  ordinances  subse- 
quently held  to  be  invalid,  in  payment  of  a  part 
of  their  warrants,  did  not  preclude  them  or  their 
successors  in  interest  in  the  other  warrants 
which  they  held  from  proceeding  in  mandamus 
to  compel  the  city  to  take  proi>er  action  to 
collect  the  money  necessary  to  pay  the  warrants 
outstanding. 


7.  Mandakus  —  Reabskssmbwt— Payment    of 
Warrants. 

Where  an  original  ordinance  providing  for 
a  city  improvement  was  invalid,  and  several 
reassessment  ordinances  were  subsequently  ad- 
judged void,  the  holder  of  warrants  given  in 
payment  of  the  improvement  was  entitled  to 
compel  the  city  to  pass  a  proper  ordinance  for 
reassessment  to  raise  money  to  pay  such  war- 
rants. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Mandamus,  {  202.] 

Appeal  from  Superior  Court,  Snohomish 
County;  John  C.  Deuney,  Judge. 

Mandamus,  on  relation  of  C.  W.  Waldron, 
against  the  city  of  Snohomish  and  otbers. 
From  a  decree  granting  the  writ,  defendants 
appeal.    Affirmed. 

W.  H.  Abel,  A.  M.  Abel,  and  John  W.  Mil- 
ler, for  appellants.  Frank  D.  Nash  and 
Cooley  &  Koran,  for  respondent. 

ROOT,  J.  Relator  instituted  this  proceed- 
ing to  compel  the  city  of  Snohomish  to  make 
a  reassessment,  in  order  to  pay  certain  special 
fund  warrants  held  by  bim.  From  a  judg- 
ment and  decree  directing  such  reassessment, 
this  appeal  Is  taken. 

Appellants  filed  a  motion  to  quash  the  writ, 
and  later  a  demurrer  to  the  writ  and  appli- 
cation; said  motion  and  demurrer  being  de- 
nied and  overruled.  Thereupon  appellants 
made  answer,  presenting  the  following  de- 
fenses: (1)  Flea  in  abatement,  alleging  that 
the  terms  of  office  of  G.  L.  Tiu-ner,  as  mayor, 
and  F.  S.  Anderson  and  W.  O.  Dolsen,  as 
councllmen,  had  expired,  and  that  F.  S.  An- 
derson had  succeeded  Turner  as  mayor,  and 
that  H.  D.  James  and  Matt  Albert  were  suc- 
cessors as  councilmen  to  Anderson  and  Dol- 
sen; (2)  certain  denials  of  allegations  in 
the  application  and  writ;  (3)  a  plea  of  es- 
toppel based  on  the  acceptance  by  Palmer  and 
Plaskett,  the  original  owners  of  the  warrants, 
of  certain  payments  theretofore  made;  (4) 
a  plea  of  laches,  to  the  effect  that  said  Pal- 
mer and  Plaskett  and  all  subsequent  holders, 
Including  relator,  had  full  notice  and  knowl- 
edge of  the  alleged  defects  in  the  original  as- 
sessmHit,  and  acquiesced  therein  for  an  nnrea- 
sonable  length  of  time.  The  relator  filed 
a  reply  controverting  the  affirmative  defenses. 
Upon  the  trial  the  relator  moved  the  conrt  to 
substitute  as  defendants  B.  L.  Colbum,  S.  D. 
Dunn,  and  C.  T.  Mescfaer,  in  place  of  defend- 
ants F.  M.  Evans,  C.  D.  Slater,  and  C.  H. 
Crlppen,  whose  terms  of  office  as  officials  of 
said  city  bad  expired,  which  motion  was 
granted.  The  original  application  alleged 
that  the  ordinance  under  which  the  work  was 
done  was  "duly"  passed. 

Appellants  urge  that  under  this  all^a- 
tlon  the  relator  could  not  be  permitted  to  prove 
that  the  same  was  Invalid.  We  think  there 
is  no  merit  in  this  contention.  The  applica- 
tion alleged  that  the  ordinance  in  an  ac- 
tion In  the  superior  court  was  adjudged 
void,  and  the  proceedings  thereunder  beld  to 
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be  of  no  validity  or  effect  Appellants  contend 
tbat  tbls  allegation  was  insufficient,  as  it  does 
not  show  that  said  adjudication  was  "duly  or 
regularly  given  or  made,"  under  the  provi- 
sions of  the  statute,  and  does  not  state  who 
were  the  parties  thereto.  We  do  not 
think  this  contention  can  be  sustained.  These 
were  matters  of  evidence.  Appellants  claim 
that  the  petition  alleges  the  original  ordi- 
nance to  have  been  "adjudged  void,"  but  does 
not  affirmatively  allege  that  it  was  actually 
void.  Tbls  contention  has  nothing  to  com- 
mend it  It  Is  urged  that  the  former  adjudi- 
cations, wherein  said  original  assessment 
ordinance  and  a  reassessment  ordinance  were 
held  to  be  invalid,  were  binding  only  upon  the 
parties  and  their  privies.  Under  the  stat- 
utory provisions  for  reassessments  any  person 
holding  warrants  is  entitled  to  plead  any  for- 
mer adjudications  holding  void  the  assess- 
ments made  to  pay  for  the  work  on  account  of 
which  his  warrants  were  issued.  The  right 
is  not  confined  to  the  parties  to  that  particu- 
lar action  and  their  privies  or  successors  la 
interest. 

The  original  application  and  alternative 
writ  ran  against  6.  L.  Turner,  as  mayor,  and 
P.  M.  Evans  and  C.  H.  Crippen  and  C.  D. 
Slater,  as  coundlmen.  Upon  the  trial  the 
substitution  was  made  as  aforesaid.  It 
does  not  appear  that  the  writ  was  served  up- 
on the  substituted  parties,  or  that  a  demand 
was  made  upon  them  ofter  coming  into  office, 
and  It  is  urged  by  appellants  that  judgment 
could  not  be  taken  against  them.  We  do  not 
think  this  position  tenable.  The  object  of 
this  proceeding  was  to  compel  the  doing  of 
an  official  act.  The  original  defendants  were 
sued  in  their  official  capacity,  and  the  effect 
of  any  service  and  of  any  notice  made  upon 
them  as  such  officials  applied  to  and  was 
binding  upon  tlieir  successors  in  office  to  the 
same  extent  as  if  they  had  continued  in  office. 
The  successors  assumed  the  offices  held  by 
their  predecessors  cum  onere. 

We  do  not  find  anything  in  the  record  or 


evidence  touching  the  payments  accepted  by 
said  Plaskett  and  Palmier  which  should  be 
construed  as  constituting  an  estoppel  as 
iigiiinst  them  or  their  successors  in  interest 
As  the  lioiders  of  warrants,  they  were  en- 
titled to  receive  such  payments  as  the  city 
sought  fit  to  tender.  That  they  accepted 
money  from  the  city,  collected  under  these 
ordinances,  in  payment  of  part  of  their  war- 
rants, furnishes  no  reason  that  would  for- 
bid a  proceeding  in  mandamus  to  compel  the 
city  authorities  to  take  appropriate  action  for 
collecting  the  money  necessary  to  make  the 
payment  of  the  other  warrants  which  they 
held. 

The  original  ordinance  providing  for  the 
improvement  made  was  invalid.  Several  re- 
asses.sment  ordinances  were  subsequently  ad- 
judged by  a  court  of  competent  jurisdiction 
to  be  void.  This  being  true,  the  relator,  as 
the  holder  of  warrants  given  in  payment  for 
the  Improvement  in  question,  was  entitled  to 
have  a  proper  ordinance  for  reassessment 
passed  by  the  proper  city  officials;  and,  when 
they  refused  to  do  this,  his  right  to  a  writ  of 
mandate  against  them  accrued.  As  bearing 
upon  some  of  the  questions  involved  herein, 
and  especially  as  authority  for  a  judgment 
and  decree  directing  a  reassessment,  we  may 
cite  the  following  cases:  Abernethy  v.  Town 
of  Medical  Lake,  9  Wash.  112,  37  Pac.  306; 
Frederick  v.  Seattle,  13  Wash.  428,  43  Pac. 
364;  Cline  v.  Seattle,  13  Wash.  444,  43  Pac. 
367;  State  ex  rel.  Hemen  v.  Ballard.  16 
Wash.  418,  47  Pac.  070;  Phillips  v.  Olympla, 
21  Wash.  153,  57  Pac.  347;  Wasmund  v. 
Harm,  36  Wash.  170,  78  Pac.  777;  Port  An- 
geles v.  Lauridsen,  26  Wash.  153,  66  Pac. 
403. 

We  think  the  judgment  of  the  superior 
court  should  be  affirmed,  and  it  is  so  or- 
dered. 

MOUNT,  C.  J.,  CROW,  RDDKIN,  PUL- 
LERTON,  HADLEY,  and  DUNBAR,  JJ., 
concur. 
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STATE  T.   ADAMS. 

{Supreme  Court  of  Washington.    Feb.  2,  1906.) 

Rape — Infobmation — Duplicity. 

Under  Ballinger's  Ann.  Codes  &  St.  §  7002, 
providing  that  "a  person  shall  be  deemed  guilty 
of  rape  who  (1)  shall  forcibly  •  •  *  rav- 
ish any  female  of  the  age  of  18  years  or  moio ; 
*  *  *  (3)  shall  carnally  know  any  female 
child  under  the  age  of  18  years,"  an  informa- 
tion alleging  that  defendant  did  "forcibly  and 
against  her  will  ravish  •  •  *  a  female  child 
under  the  age  of  18  years"  charges  but  one  of- 
fense. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty; W.  T.  Warreu,  Judge. 

Walter  Adams  was  informed  against  for 
rape.  A  demurrer  to  the  informatioa  was 
sustained,  and  the  state  appeals.    Reversed. 

R.  M.  Dye  and  E.  A.  Hesseltlne,  for  the 
State.  Hibsebman,  Merritt  &  Merritt,  for 
respondent. 

RUDKIN,  J.  The  Information  In  this  case 
charges  that  the  defendant  "on  the  28th  day 
of  October,  1905,  at  the  county  of  Lincoln, 
state  of  Washington,  did  unlawfully,  feloni- 
ously, and  forcibly,  and  against  her  will, 
ravish  and  carnally  know  Mand  Stephey, 
then  and  there  being,  said  Maud  Stephey 
then  and  there  being  a  female  child  under 
the  age  of  18  years,  to  wit,  of  the  age  of  17 
years."  To  this  Information  the  defendant 
demurred  "on  the  ground  that  more  than 
one  crime  Is  charged  therein."  The  demur- 
rer was  sustained,  and,  the  prosecuting  at- 
torney electing  to  stand  on  the  information 
and  refusing  to  plead  further,  judgment  of 
dismissal  was  entered.  From  this  Judgment 
the  state  has  appealed. 

The  statute  defines  the  crime  of  rape  as 
follows:  "A  person  shall  be  deemed  guilty 
of  rape  who  (1)  shall,  by  force  and  against 
her  will,  ravish  and  carnally  know  any  fe- 
male of  the  age  of  18  years  or  more;  •  •  * 
(3)  shall  carnally  know  any  female  child 
under  the  age  of  18  years."  Ballinger's  Ann. 
Codes  &  St.  §  7062.  The  appellant  contends 
that  this  Information  charges  but  one  crime 
under  subdivision  3  of  said  section,  and  that 
the  allegations  of  force  and  want  of  consent 
should  be  rejected  as  surplusage.  The  re- 
spondent, on  the  other  Iiand,  contends  that 
the  Information  charges  the  crime  of  rape 
under  both  the  first  and  the  third  subdivi- 
sions, and  that  therefore  two  crimes  are 
charged.  It  seems  to  us  the  demurrer  was 
lmproi)erly  sustained,  whichever  view  we 
adopt.  If  the  contention  of  the  appellant  be 
sustained,  it  is  manifest  that  the  informa- 
tion charges  but  one  crime;  and  in  our  opin- 
ion the  same  conclusion  follows  if  we  adopt 
the  views  of  the  respondent  The  statute  de- 
fines but  one  crime  and  prescribes  but  one 
iwnalty  therefor.  Where  a  statute  provide 
that  crime  may  be  committed  in  different 
ways  or  by  different  means,  the  act  consti- 
tutes but  a  single  offense,  whether  one  or 
all  of  the  ways  and  means  be  employed  in 


its  commission,  and  It  Is  proper  to  charge 
in  an  information  that  the  crime  was  com- 
mitted in  one  of  the  ways  or  by  one  of  the 
means  specified  in  the  statute^  or  in  all  the 
ways  and  by  all  the  means  conjunctively. 
The  rule  is  thus  stated  in  Enc.  of  PI.  &  Pr. 
vol.  10,  p.  530:  "When  a  statute  enumerates 
several  acts  in  the  alternative,  the  doing  of 
any  of  which  Is  subjected  to  the  same  pun- 
ishment, all  of  such  acts  may  be  charged 
ctmiulatirely  as  one  offense.  And  wliere  the 
statute  provides  in  the  alternative  several 
means  by  wUch  the  offense  may  be  commit- 
ted, or  where  the  intent  or  purpose  is  set 
out  in  several  aspects  disjunctively,  they  may 
all  be  charged  in  setting  out  one  and  the  same 
offense."  In  Fabnestock  v.  State  (Ind.)  I 
N.  B.  372,  the  court  said :  "When  a  statute 
makes  it  an  offense  to  do  .some  one  or  anotlier 
act,  naming  them  disjunctively,  either  of 
whicb  would  constitute  one  and  the  same  of- 
fense, and  amenable  to  the  same  punishment, 
all  the  acts  may  be  charged  conjunctively  in 
the  one  count  as  constituting  a  single  offense^" 
In  People  v.  Harrold  (Cal.)  24  Pae.  106,  the 
court  said:  "An  indictment  for  forgery  which 
enumerates  each  one  of  the  series  of  acts, 
either  one  of  which  constitutes  such  crime 
tmder  the  Pennl  Code,  charges  but  one  offense, 
since  under  said  section  they  all  constitute 
but  a  single  offense."  In  People  v.  Cosset 
(Cal.)  29  Pac.  246,  the  court  said:  "An  In- 
dictment charging  that  defendant  did  deal, 
play,  carry  on,  and  conduct  the  game  of 
faro,  charges  but  one  offense;  Pen.  Code,  | 
830.  inflicting  a  penalty  on  every  person  who 
deals,  plays,  or  carries  on,  or  who  conducts 
any  game  of  faro."  In  People  v.  Leyshon 
(Cal.)  41  Pac.  480,  the  information  cliarged 
the  forging  and  uttering  of  a  promissory  note. 
A  demurrer  was  overruled  and  in  affirming 
the  judgment  the  court  said:  "Where,  in  de- 
fining an  offense,  a  statute  enumerates  a 
series  of  acts,  either  of  which  separately,  or 
all  together,  may  constitute  the  offense,  all 
such  acts  may  be  charged  in  a  single  count : 
for  the  reason  that,  notwithstanding  each 
act  may,  by  itself,  constitute  the  offense, 
all  of  them  together  do  no  more.  *  •  • 
The  information  charges  but  one  offense, 
and  the  demurrer  was  properly  overruled." 
In  People  v.  Gustl  (Cal.)  45  Pac.  20,  the 
court  said:  "Of  course,  an  Indictment  or 
information  must  charge  but  one  offense,  and 
if  it  charges  more  tlian  one  If  Is  subject  to 
demurrer  upon  that  ground.  The  question 
then  is,  did  the  Information  here  charge  two 
offenses?  We  do  not  think  It  did.  It  is  a 
well-settled  rule  of  law  that  'when  a  stat- 
ute enunciates  a  series  of  acts,  either  of 
which  separately,  or  ail  together,  may  con- 
stitute the  offense,  all  of  such  acts  may  be 
charged  in  a  single  count,  for  the  reason  that 
notwithstanding  that  each  act  may  by  Itself 
constitute  the  offense,  all  of  them  together 
do  no  more,  and  Ukewlse  constitute  but  one 
and  the  same  offense.'"  See.  also.  State  v. 
Newton,  29  Wash.  373.  70  Pac.  3Xi  S^tma 
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V.  United  States,  162  U.  S.  625,  18  Sup.  Ct 
952,  40  L.  Ed.  1097;  Flohr  t.  Territory  (Okl.) 
78  Pac.  565;  State  v.  Howard  (Mout.)  77 
Pac.  50.  In  the  last  case  cited  the  Informa- 
tion charged  the  crime  of  robl)ery  "by  means 
of  force  and  putting  In  fear,"  and  that  the 
property  was  taken  "from  the  person  and 
possession  and  from  the  Immediate  presence" 
of  the  prosecuting  witness.  It  was  held  that 
the  Information  charged  but  one  crime. 

Of  course,  this  rule  does  not  apply  If  the 
different  ways  or  means  are  repugnant  to 
each  other.  If  it  be  said  of  this  case  that 
the  first  subdivision  of  section  70(52  applies 
only  to  females  of  the  age  of  18  years  or 
more,  and  the  third  subdivision  to  female 
children  under  the  age  of  18.  the  answer  Is 
that  this  information  would  in  that  event 
utterly  fall  to  charge  a  crime  under  the 
Jlrst  subdivision.  We  are  .satisfied  that  an 
information  charging  carnal  knowledge  of  a 
female  child  under  the  age  of  18  years  char- 
ges but  a  single  crime,  regardless  of  the  ways 
or  means  by  which  the  act  was  accomplished. 

The  Judgment  is  therefore  reversed,  with 
directions  to  overrule  the  demurrer. 

MOUNT.  O.  J.,  and  FULLERTOX.  HAD- 
LEY.  enow,  DUNBAH.  and  ROOT,  JJ., 
concur. 


nOB  v.   STANDARD  FURNITURE  CO. 
(Supreme  Court  of  Washington.    Feb.  2,  1906.) 

1.  Judgment   NoxwiTiisTANDiNa   Vekdict  — 
Motion — G  bounds. 

Under  Ballinger'g  Ann.  Codes  &  St.  i 
r>0!5(>,  authorizing  the  trial  court  to  consider 
errors  upon  tlie  hearing  of  a  motion  for  a  new 
trial,  or  n  motion  for  judgment  notwithstand- 
ing the  verdict,  and  section  6521,  authorizing 
the  Supreme  Court  to  affirm,  rever.se,  or  modify 
the  judgment  or  order  appealed  from.  It  is  prop- 
er practice  for  the  trial  court,  upon  the  hearing 
of  a  motion  for  judgment  notwithstanding  the 
venliet,  to  enter  final  judgment  in  favor  of 
either  party,  where  such  judgment  is  warranted 
by  the  undisputed  evidence,  and  a  verdict  should 
have  been  tlirpcted  accordingly  when  the  case 
w?s  submitted  to  the  jury. 

2.  Municipal  Cobporations — Use  of  Stkektb 

— CONTBIBUTOBT     NEOLIOENCB — INJURIES    TO 

Servant. 

A  servant  driving  a  light  wagon  at  a  mod- 
erate gait,  with  his  horse  under  full  control, 
was  guilty  of  contributory  negligence  in  en- 
deavoring to  drive  between  a  large  van  driven 
b.v  a  fellow  servant  and  the  curb,  towards  which 
the  van  was  backing,  when  he  could  and  should 
have  driven  out  and  passed  in  front  of  the  vatk. 

Appeal-  from  Sui)erior  Court,  King  County ; 
Mitchell 'GllUam,  Judge. 

Action  by  Francis  J.  Roe  against  the  Stand- 
ard FTU"niture  Company.  Prom  a  Judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

Vlnce  H.  Faben,  for  appellant.  Richard 
Saxe  Jones,  for  respondent. 

CROW,  J.     Respondent  Standard  Furni- 
ture Company,  a  corporation,  was.  on  Feb- 
•Tuaiy  27,  1003,  engaged  in  the  furniture  bual- 


ness  In  tiie  city  of  8«attl6,  and  used  eight 
delivery  wagons  of  various  kinds  and  sizes, 
for  which  It  employed  drivers.  Appellant 
Francis  J.  Roe,  employed  by  respondent,  was 
the  driver  of  a  one-horse  wagon,  and  was 
engaged  in  the  occupation  of  delivering  light 
furniture.  One  Hi  Glass,  of  whom  appellant 
complains,  was  also  employed  by  respondent  to 
drive  a  two-horse  van  or  wagon,  and  deliver 
hea^'y  furniture.  In  his  complaint  appellant 
made  no  reference  to  the  fact  that  the  rela- 
tion of  master  and  servant  existed  between 
respondent  and  himself,  but  alleged  that  on 
February  27,  1908,  he  was  carefully  driving 
a  single  team,  consisting  of  a  horse  and 
wagon,  on  Madison  street;  that,  when  be 
arrived  at  the  intersection  of  Boylston  av«nae 
and  Madison  street,  said  large  van,  in  cliarge 
of  the  agents  and  employds  of  respondent, 
was  negligently,  recklessly,  and  carelessly 
driven  into,  upon,  and  against  the  wagon  in 
appellant's  charge,  with  such  force  and  vlo» 
)ence  as  to  wreck  the  same  and  throw  appel- 
lant to  the  ground,  causing  him  to  sustain 
severe  personal  injuries;  that  said  large  van 
was  controlled  by  a  reckless  and  incompetent 
driver,  and  was  operated  by  him  in  a  reck- 
less and  Incompetent  manner — all  of  which 
was  well  known  to  respondent,  but  unknown 
to  appellant.  The  answer  denied  said  allegn- 
lions  of  negligence,  and  pleaded  the  aflSrma- 
tive  defenses  of  assumption  of  risk,  negli- 
gence of  a  fellow  servant,  and  contributory 
negligence,  which  defenses  were  denied  by  the 
reply.  Upon  the '  trial  appellant  made  no 
attempt  to  show  that  Hi  Glass,  the  driver  of 
tlie  van,  was  Incompetent  or  that  resiwndent 
bad  been  negligent  in  employing  bim.  At  the 
close  of  the  evidence  respondent  moved  for  a 
directed  verdict,  on  the  grounds:  (1)  Thai 
any  negligence  shown  was  tiiat  of  apiiellant : 
(2)  that.  If  any  other  negligence  was  shown, 
which  respondent  denied,  it  was  that  of  a 
fellow  servant,  and  (.3)  that  the  case'was  one 
of  assumption  of  risk  on  the  part  of  ap|>ellant. 
The  trial  court  denied  the  motion,  and  sub- 
mitted the  case  to  the  Jury,  which  rettrrned  h 
verdict  in  favor  of  appellant,  assessing  his 
damages  at  $3,000.  Respondent  immediately 
moved  for  a  new  trial,  and  by  separate  mo- 
tion also  asked  for  Judgment  notwithstanding 
the  verdict  on  tlie  same  grounds  on  which  it 
had  based  its  previous  request  for  a  directed 
verdict.  The  trial  court  granted  the  motion 
for  Judgment  for  the  reason  that  from  the 
undisputed  evidence  it  appeared  that  appel- 
lant and  Hi  Glass  were  fellow  seirants. 
Tliereupon  Judgment  of  dismflssal  was  entered, 
from  whicb  this  appeal  has  fteeh  taken.  '  ' 
In  bis  assignments  of  error  appellant  has 
contended  tliat  respondent's  motion  for 
judgment  notwithstanding  the  verdict  should 
not  have  been  entertained,  as  it  was  not  made 
in  the  manner  or  form  required  by  law,  and 
that  the  court  erred  In  granting  said  motion 
after  its  prior  denial  thereof  during  tlie  trial. 
In  ills  argument  appellant  savs :  "The  motion 
ft,r  judgment  no.,  otatante  •  ^r^^^r^ 
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originally  a  motion  for  judgment  upon  tbe 
pleadings  by  the  plaintiff,  and  at  common  law 
it  was  unknown  for  tbe  defendant  to  share  in 
this  privilege.  Originally,  It  was  purely  a 
motion  by  the  plaintiff  upon  the  record  alone, 
and  was  a  motion  by  tbe  plaintiff  addressed  to 
tbe  sufficiency  of  the  defense,  wblcb.  If  adr 
mitted  to  be  true,  was  no  defense ;  and  if  tbe 
court  upon  Investigation  found  tbe  defend- 
ant's pleadings  to  be  bad  in  form,  but  by 
amendment  possibly  could  be  made  more  com- 
plete, the  court  would  order  a  repleader  by  the 
defendant ;  and  this  is  the  general  rule  today, 
where  no  statute  is  found  to  tbe  contrary  in 
tbe  practice  of  tbe  forum  where  the  motion  ia 
made."  In  support  of  this  position  appellant 
dtes  numerous  authoritieB,  including  11  Elnc. 
PI.  &  Pr.  917-«21,  on  which  he  places  special 
reliance,  and  farther  insists  that  no  section 
of  our  Code  provides  for  a  judgment  non 
obstante  veredicto  after  a  cause  has  been 
submitted  to  a  jury  and  their  verdict  has  been 
returned;  that  after  verdict  a  defendant's 
only  remedy  is  by  motion  for  a  new  trial; 
and  that,  the  jury  being  the  exclusive  judges 
of  tbe  facts,  when  the  evidence  has  once  been 
submitted  to  tbem,  the  court  can  only  grant  a 
rehearing.  There  is  no  doubt  but  that  ap- 
pellant's statement  of  the  early  common-law 
role  is  historically  correct,  but  the  practice  In 
this  state  has  been  modified,  and  such  modi- 
flcation  is  warranted  by  certain  provisions 
of  our  Code  hereinafter  mentioned.  If  tbe 
rule  of  practice  contended  for  by  appellant  as 
pertinent  to  a  motion  for  judgment  non 
obstante  veredicto  be  approved,  then  no 
available  method  would  exist  by  which  a  trial 
court  could  correct  its  own  mistake  in 
erroneously  submitting  a  case  to  the  jury, 
other  than  that  of  granting  a  motion  for  a 
new  trial,  and  such  new  trial  would  have  to 
be  granted,  even  though  it  was  indisputably 
apparent  that  a  plaintiff  bad  no  possible  right 
of  recovery.  Section  6521,  Ballinger's  Ann. 
Codes  &  St,  provides :  "Upon  an  appeal  from 
a  Judgment  or  order  •  *  *  the  Supreme 
Court  may  affirm,  reverse  or  modify  any  such 
judgment  or  order  appealed  from,  as  to  any 
or  all  the  parties,  and  may  direct  the  proper 
judgment  or  order  to  be  entered,  or  direct  a 
new  trial  or  furtber  proceedings  to  be  had. 
•  •  •  "  Assuming  that  the  trial  court  erred 
In  doiylng  respondent's  motion  for  a  directed 
Tsrdlct,  if  It  had  thereafter  entered  final  judg- 
ment upon  the  verdict  returned,  this  court, 
upon  an  appeal  based  on  proper  assignments 
of  error,  would  not  only  order  a  reversal,  but 
would  also  direct  a  final  judgment  dismissing 
tbe  action.  This  being  true,  the  trial  court 
should  be  permitted  to  make  tbe  order  with- 
out the  necessity  of  an  appeal.  Section  6066, 
Ballinger's  Ann.  Codes  &  St,  after  providing 
that  this  court  on  appeal  may  review  orders, 
rulings,  or  decisions  to  which  no  exceptions 
need  be  taken,  and  also  those  to  which  proper 
exceptions  have  been  taken,  contains  the  fol- 
lowing language:  "•  •  •  And  any  such 
alleged  error  shall  also  be  considered  In  tta* 


court  wherein  or  by  a  judge  whereof  the 
same  was  committed,  upon  the  hearing  and 
decision  of  a  motion  for  a  new  trial,  a  motion 
for  judgment  notwithstanding  a  verdict,  or 
a  motion  to  set  aside  a  referee's  report  or 
decision,  made  by  a  party  against  whom  the 
ruling  or  decision  to  be  reviewed  was  madev 
whether  the  alleged  erroneous  ruling  or 
decision  is  a  part  of  the  record  or  not,  where 
the  alleged  error,  if  found  to  exist,  would 
materially  affect  the  decision  of  the  motion. 
•    *    *  •> 

This  court  has  repeatedly  reviewed  ded- 
slous  of  trial  courts,  refusing  to  direct  verdicts, 
and  we  are  of  the  opinion  that  it  is  the  proper 
practice  for  a  trial  court,  upon  the  hearing  of 
a  motion  for  judgment  non  obstante  veredicto, 
to  enter  final  Judgment  in  favor  of  either 
party,  where  It  Is  warranted  by  the  undis- 
puted evidence.  The  facts  being  undisputed. 
It  becomes  the  duty  of  the  court  to  apply  the 
law ;  there  being  no  issue  to  submit  to  a  jury. 
While  the  above  rule  of  practice  may  not  have 
been  heretofore  expressly  announced  by  us^ 
we  have,  nevertheless,  in  a  number  of  cases, 
put  it  into  practical  effect  and  recognized  tbe 
principle  above  enunciated.  Larson  v.  Ameri- 
can Bridge  Co.  (Wash.)  82  Pac  294;  Dyer 
V.  Middle  Kittitas  Irrigation  DIst  (Wash.)  82 
Pac.  301;  Bancroft  v.  Godwin  (Wash.)  83 
Pac.  189.  In  Larson  v.  American  Bridge 
Ca,  supra,  the  defendant  challenged  the  suf- 
fldency  of  the  evidence^  and  moved  for  a  dis- 
missal of  the  actioo.  This  challenge  being 
dolled,  a  general  verdict  was  returned  in 
favor  of  the  plaintiff,  and  special  Interroga- 
tories submitted  at  the  request  of  the  de- 
fendant on  the  question  of  indq)endent  con- 
tractor wore  answered  against  the  defendant's 
contention.  A  new  trial  being  granted,  the 
plaintiff  appealed.  This  court  having  found 
that  neither  the  general  verdict  nor  the 
answers  to  the  special  interrogatories  were 
supported  by  the  evidence,  speaking  through 
Hadley,  J.,  said:  "When  ruling  upon  the 
motion  for  new  trial,  tbe  court  stated  that 
as  there  was  no  competent  evidence  whatevw 
to  sustain  tbe  findings,  they  would  be  set 
aside.  The  court  was  then  convinced  that  It 
had  misapprehended  the  evidence  at  the  time 
resiMndent  Interposed  its  challenge  thereto. 
Such  was  clearly  the  case,  and  it  was  not  error 
to  set  aside  the  findings  and  also  the  general 
verdict  Respondent  asks.  Inasmuch  as  the 
evidence  shows  no  cause  of  action  against  It, 
that  the  cause  shall  be  remanded  with  tai- 
structions  to  dismiss  the  action.  We  think 
this  request  should  be  granted.  Bepondoit 
was  entitied  at  the  trial  to  have  its  challenge 
to  the  evidence  sustained,  and  it  is  still 
entitled  to  it  Bemhard  v.  Beeves,  6  Wash, 
424,  33  Pac.  873."  In  Dyer  v.  Middle  Kit- 
titas Irrigation  District,  on  a  jury  trial, 
the  plaintiff  moved  tbe  trial  court  to  dis- 
charge the  jury,  and  render  Judgment  in 
his  favor,  which  motion  being  denied,  a  ver- 
dict was  returned  in  favor  of  defendant  The 
plaintiff  inunediately  moved  tor  a  new  trial. 
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and  for  jndgment  notwithstanding  the  verdict 
Before  the  motions  were  passed  vjpaa,  the 
motion  for  a  new  trial  was  withdrawn  and  the 
plaintiffs  rights  were  submitted  upon  the 
motion  for  Judgment,  which  the  trial  court 
denied,  entering  Judgment  upon  the  verdict. 
On  appeal  this  court  reversed  the  Judgment  of 
the  trial  court,  and  remanded  the  cause,  with 
directions  to  enter  Judgment  for  plaintiff  for 
the  amount  due. 

Was  respondent  entitled  to  a  directed  ver- 
dict and  Judgment  of  dismissal  at  the  time 
defendant  interposed  Its  challenge  to  the 
sufficiency  of  the  evidence?  Without  passing 
upon  the  defenses  of  fellow  servant  or  as- 
sumption of  rlslf,  we  think  the  final  Judgment 
was  justifled,  for  the  reason  that  appellant's 
evidence  shows  the  accident  to  have  been  the 
direct  result  of  his  own  negligence.  Madison 
street,  wide  and  well  paved,  running  east  and 
west,  Is  Intersected  by  Boylston  and  Broad- 
way, parallel  streets,  running  north  and  south 
one  block  apart;  Broadway  being  east  of 
Boylston.  According  to  appellant's  own  evi- 
dence, be  drove  north  on  to  Madison  street 
from  Boylston  avenue,  and  proceeded  east  on 
the  south  side  of  Madison,  traveling  at  a 
moderate  gait,  with  his  horse  under  full 
control.  About  the  same  time,  Hi  Glass,  com- 
ing south  on  Broadway  at  a  moderate  gait, 
turned  into  Madison  towards  the  west  Hav- 
ing a  heavy  piece  of  furniture  to  deliver  at  a 


bouse  on  the  south  side  of  Madison,  a  short 
distance  from  Broadway,'  he  (Glass)  drove 
directly  across  Madison  and  was  in  the  act  of 
backing  his  van  up  to  the  curb  when  the 
collision  occurred.  Without  detailing  the 
evidence,  we  find  that  appellant,  without  rea- 
son or  excuse,  attempted  to  drive  between  the 
large  van  and  the  curb,  when  as  a  careful 
driver  he  should  have  known  he  could  not  do 
80,  and  at  a  time  when  he,  having  full  control 
of  his  horse,  could  either  have  baited  or  have 
driven  out  upon  the  street  and  passed  in  front 
of  Glass's  team  and  van;  there  being  no  ob- 
structions anywhere  In  the  street  The  ac- 
cident occurred  late  in  the  afternoon,  when 
appellant  was  making  his  last  delivery,  and 
he  simply  appears  to  have  taken  unnecessary 
chances  in  order  that  he  might  proceed  more 
quickly  to  the  completion  of  his  day's  labor. 
We  fail  to  find  any  evidence  showing  negli- 
gence on  the  part  of  Glass.  As  said  in  Larson 
V.  American  Bridge  Co.,  respondent  was  en- 
titled at  the  trial  to  have  its  challenge  to  the 
evidence  sustained,  and  is  still  entitled  to  it 
The  trial  court  committed  no  error  in  sustain- 
ing respoDdmt's  motion  non  obstante  vere- 
dicto. 
The  Jndgment  is  aflhmed. 

MOUNT,  O.  J.,  and  ROOT,  RUDKIN, 
DUNBAR,  FULUBRTON,  and  HADLEY,  JJ., 
concur. 
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SWANSTHOM    et    ox.    t.    WASHINGTON 

TUUST  CO. 
(Supreme  Court  of  Wasbinglon.    Feb.  2,  1906.) 
Yenoob   aitd    Pdbcbaseb — Bona    Fiox    Pub- 

CHASEBS UNBECOBDED  DEED. 

Under  Ballinger's  Ann.  Codes  ft  St  S  4535, 
requiring  deeds,  etc.,  to  be  recorded,  and  de- 
claring them  valid  as  against  bona  fide  pur- 
chasers from  the  date  of  their  filing  for  record, 
a  bona  fide  purchaser,  who  at  the  time  of  his 
purchase  has  no  notice,  actual  or  constructive, 
of  a  prior  unrecorded  deed,  acquires  a  prior  title 
to  that  of  the  holder  of  the  unrecorded  deed, 
although  the  latter  records  bis  deed  before  tba 
recording  of  the  deed  to  the  former. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  48. 
Cent  Dig.  Vendor  and  Purchaser,  (?  613,  626.] 

Appeal  from  Superior  Court,  King  Coontsr ; 
Geo.  C.  Hutch,  Judges 

Action  by  Frederick  E.  Swanstrom  and  wife 
against  tlie  Wasbington  Trust  Company. 
From  a  Judgment  in  favor  of  plalntlOs,  de- 
fendant appeals.    Affirmed. 


H.  R.  Clise,  for  appellant 
ell,  for  respondents. 


Peters  &  Pww- 


BUDEIN,  J.  The  question  of  priority  be- 
tween two  deeds  for  the  same  property  from  the 
same  grantor  is  the  «nly  question  presented  on 
this  appeal.  On  the  Sth  day  of  December,  1903, 
one  Angus  W.  Young  conveyed  certain  property 
to  the  appellant,  by  warranty  deed,  to  secure 
the  payment  of  the  sum  of  $8,000.  This  deed 
was  not  filed  for  record  or  recorded  until  the 
10th  day  of  June^  1904.  On.  the  27th  day  of 
May,  1904,  said  Angus  W.  Toung  conveyed, 
by  deed,  a  portion  of  the  same  property  to 
the  respondents,  for  a  valuable  consideration. 
The  respondents  purchased  the  property,  paid 
the  purchase  price,  and  received  their  deed, 
without  either  actual  or  constructive  notice 
of  the  prior  deed  to  the  appellant  This  deed 
was  not  filed  for  record  or  recorded  until  the 
7th  day  of  Marc-h,  1005.  On  these  facts  the 
respondents  contend  that  their  deed  has  pri- 
ority, because  they  were  bona  fide  purchasers 
without  actual  or  constructive  notice  of  the 
prior  and  unrecorded  deed.  The  appellant 
on  the  other  hand,  contends  that  Its  deed  has 
priority  because  It  was  first  in  time  and  was 
first  recorded. 

The  decision  of  this  question  depends  upon 
onr  reglsteratlon  laws.  Section  4535,  Ballin- 
ger's Ann.  Codes  &  St,  provides  that  "all 
deeds,  mortgages,  and  asaignmenta  of  mort- 


gagee, shall  be  recorded  In  tbe  office  of  the 
county  auditor  of  the  county  where  tbe  land 
is  situated,  and  shall  be  valid  as  against  bona 
fide  purchasers  from  the  date  of  their  filing 
for  record  In  said  office,  and  when  so  filed 
shall  be  notice  to  all  the  world."  It  is  not 
necessary  that  tbe  aubsequent  oonveyanos 
should  be  first  recorded  in  oviec  to  gain  prl- 
orlty,  unless  the  statute  ao  provides.  Tbe 
rule  Is  thus  stated  in  Webb  on  Record  of 
Titles,  I  13:  '^he  statutes  of  nearly  one- 
third  of  the  states  and  territories  provide 
that  an  unregistered  conveyance  shall  be  void 
as  against  a  subsequent  purchaser  In  good 
faith  'whose  conveyance  shall  be  first  record- 
ed.' Where  the  statute  does  not  by  such  ex- 
press terms  make  the  rights  of  the  subsequent 
pnrchaser  depend  on  priority  of  record,  such 
priority,  or  tbe  want  of  It  Is  immaterial ;  and 
the  courts  have  almost  nnlformly  held  that  a 
subsequent  conveyance  for  valuable  oooslder- 
atlon,  taken  without  notice  of  a  prior  un- 
recorded one,  prevails  over  such  prior  instru- 
ment, whether  the  later  one  be  first  recorded 
or  not"  "Recordation  Is  required  for  the 
protection  of  subsequent  purchasers  only.  To 
require  4  aubsequent  conveyance  of  title  to  be 
recorded  In  order  that  a  prior  purchaser  of 
tbe  same  property  may  be  able  to  obtain 
Inlbnnatlion  of  its  existence  would  not  be 
In  furtherance  of  the  general  design  of  these 
statutes,  which  was  to  protect  purchasers 
from  being  undone  by  prior  secret  conveyances 
by  making  the  means  of  obtaining  Informa- 
tion thereof  available  to  that  end.  And  so 
it  is  not  necessary  to  his  full  protection  in  tbe 
absence  of  statutory  provisions  ao  requiring 
that  the  subsequent  ptn*cba8er  record  tbe  in- 
strument under  which  he  claims  before  tbe 
recordation  of  the  conveyance  of  the  prior 
purchase."  24  Am.  &  Bug.  Enc.  of  Law  (2d 
Ed.)  p.  14a  The  authorities  cited  to  sustain 
the  above  statement  of  the  law  fully  aupport 
the  text 

Inasmuch  as  onr  statute  does  not  require  a 
prior  registration  of  the  subsequent  deed  In 
order  to  give  it  priority,  the  court  below  cor- 
rectly ruled  that  such  prior  registration  la 
unnecessary. 

The  judgmoit  Is  aflJrmed. 

MOUNT,  C.  J.,  and  FULIiERTON,  HAD- 
LB7,  CROW,  DUNBAR,  and  ROOT,  JJ« 
ooociir. 
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GRANT  V.  WALSH. 
(Supreme  Court  of  Washington.    Feb.  1,  1906.) 

1.  Appeal  —  SuesEqirENT  Appeals  —  Fobueir 
Decision  as  the  Law  of  the  Case. 

The  interpretation  placed  on  a  contract  by 
the  Supreme  Court  on  appeal  in  an  action  there- 
on is  the  law  of  the  case  on  a  subsequent  trial. 
[Ed.   Note. — For  cases  in  point,  see  vol.   3, 
Cent  Dig.  Appeal  and  Error,  §§  4GG1-40C5.] 

2.  CONTBACTS CONSTBUCnON  —  RIGHTS    Ac- 

QUIBV). 

A  contract  between  plaintiff  and  defendant 
required  defendant  to  incorporate  a  company 
and  issue  l.'tU.OOO  shares  to  plaintiff,  and  place 
300,000  shares  in  the  treasury  as  treasury  stock, 
and  to  equally  divide  the  balance  between  him- 
self and  three  other  persons.  It  was  subse- 
quently agreed  that  an  existing  corporation  with 
1,000,000  shares  of  stock  should  issue  stock  ac- 
cording to  the  contract.  150,000  shares  were 
delivered  to  plaintiff,  300,000  shares  were  placed 
in  the  treasury,  87,500  shares  were  issued  to 
each  of  the  three  persons  who  assigned  their 
interests  to  plaintiff.  The  shares  to  be  divided 
equally  between  the  three  persons  and  defendant 
were  5.50,000.  Held  that  since  under  the  con- 
tract the  three  persons  had  an  equal  interest 
with  defendant  in  the  stock,  plaintiff  by  virtue 
of  the  assignment  became  the  owner  of  150,000 
additional  shares  but  entitled  to  only  100,000 
shares  because  of  the  agreement  of  the  stock- 
holders by  which  a  third  of  their  holdings  were 
set  aside  for  the  benefit  of  the  company  and  by 
virtue  of  which  agreement  defendant  set  aside 
one  third  of  all  his  holdings  including  the 
150,000  shares  claimed  by  plaintiff. 
Mount,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Spokane 
County;  Wm.  A.  Hiineke,  Judge. 

Action  by  James  S.  Grant  ngninst  Michael 
M.  Walsh.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

B.  C.  Mosby,  for  api>ellant.  H.  S.  Stool- 
flre,  for  respondent 

ROOT,  J.  The  appellant  was  the  locator 
and  owner  of  the  Buckhom  mining  claim, 
situated  in  Okanogan  county.  He  sold  an 
undivided  one-half  interest  In  the  property 
to  Patrick  Donley  and  Gustavus  A.  Hutchin- 
son, and  these  purchasers  took  into  an  eqnal 
partnership  with  themselves  In  said  property 
John  3.  Stevens  and  Michael  M.  Walsh,  this 
respondent.  Some  time  thereafter  appellant 
and  respondent  executed  the  following  in- 
strument, concerning  the  other  one-half  In- 
terest : 

"Escrow  Deed.    Jas.  Grant  to  M.  M.  Walsh. 

"To  Republic  Bank:  %  In.  In  Buckhom 
M.  claim,  Myers  Clc,  Okanogan  Co.,  Wash. 
Consideration  .$200.00— to  be  paid  to  said 
Grant  on  receipt  by  this  bank  of  a  satisfac- 
tory abstract  of  title  to  said  mining  claim, 
then  this  deed  to  be  delivered  to  said  Walsh; 
he  Is  to  Incpi-'orate  the  said  Buckhom  Min- 
ing claim;  the  capital  stock  of  said  Incor- 
poration Is  not  to  exceed  1,000,000  shares  of 
the  par  value  of  $1.00  per  share,  non-assess- 
able; 150,000  shares  of  said  capital  stock  Is 
to  be  delivered  to  the  said  Jas.  S.  Grant  as 
soon  as  corporation  Is  complete ;  not  less  than 
300,000  shares  of  said  stock  to  be  placed  as 


treasury  stock  for  the  exclusive  benefit  of  the 
corporation;  the  remainder  of  the  stock  to  be 
divided  equal  between  said  Walsh  and  other 
owners  other  than  said  Grant;  in  case  all 
agreements  above  mentioned  are  not  well  and 
truly  carried  out  by  said  parties,  then  this 
deed  to  be  void  and  of  no  effect 

"M.  M.  Walsh. 

"James  S.  Grant." 

Thereafter  respondent  paid  appellant  the 
$200  mentioned  In  said  instrument.  Instead 
of  incorijorutiug  a  new  company.  It  was 
agreed  by  all  parties  concerned  that  the  min- 
ing claim  should  be  transferred  to  the  Monte- 
rey Gold  Mining  company,  already  Incorpo- 
rated, and  its  stock  divided  in  the  same  pro- 
portion as  would  have  been  that  of  the  new 
company  which  It  was  originally  Intended 
to  Incorporate.  130,000  shares  of  the  capital 
stock  of  the  Monterey  company  was  con- 
sequently Issued  and  delivered  to  api)ellant 
and  300,000  shares  of  said  stoclc  was  placed 
In  the  treasury  of  the  corporation  for  Its 
benefit  87,500  was  Issued  to  Donley,  Hutch- 
inson, and  Stevens,  each.  Sometime  there- 
after each  of  these  three  men  made  an  as- 
signment, conveyance  and  bill  of  sale  of  all 
of  bis  right  title,  and  Interest  In  and  to  said 
corporation,  and  Its  property  over  and  above 
the  said  $87,500  of  stock,  received  as  afore- 
said, said  transfer,  conveyance  and  bill  of 
sale  being  made  to  bis  appellant  The  lat- 
ter then  demanded  from  respondent  1.50,000 
shares  of  the  capital  stock,  it  being  bis  claim 
that  each  one  of  the  three  men  mentioned 
was  entitled  to  50,000  shares  of  stock  over 
and  above  the  87,500  which  he  had  received. 
All  of  the  stock  of  the  corporation  had  there- 
tofore been  issued  to  respondent,  excepting 
the  treasury  stock  and  the  stock  issued  to  ap- 
pellant and  the  three  other  men  as  hereinbe- 
fore mentioned.  Respondent  refused  to  trans- 
fer to  appellant  said  150,000  shares  demanded, 
or  any  portion  thereof,  claiming  that  each 
of  said  men  had  received  the  full  amount 
due  him  when  he  received  the  87,500,  and 
that  said  amount  had  been  received  and  ac- 
cepted by  each  of  said  men  as  the  full 
amount  due  him,  and  that  the  conduct  of 
each  of  said  men  and  of  appellant  In  connec- 
tion with  the  corporation,  and  In  the  matter 
of  voting  their  stock  at  stockholders'  meet- 
ings was  such  as  to  estop  appellant,  and  each 
and  all  of  said  three  men,  from  asserting  any 
claim  to  any  greater  amount  than  the  said 
87,500  shares.  The  case  must  turn  upon  the 
construction  to  be  given  the  Instrument  here- 
inbefore set  forth. 

Respondent  claims  that  Donley,  Hutchin- 
son, and  Stevens,  although  referred  to  in 
said  Instrument,  were  not  parties  thereto, 
and  bad  no  Interest  whatever  therein;  that 
appellant  was  one  party  to  said  agreement 
and  that  respondent  alone  was  the  other 
party  and  beneficiary;  that  said  three  men 
referred  to  had  no  Interest  In,  through,  or 
under  said  agreement  Appellant 
Digitized  by" 


fgf^" 


1114 


83  PACIFIC  BBPORTEB. 


(Wash. 


that  each  of  said  men  bad  an  equal  interest 
wltli  respondent  in  the  property  Involved  in 
said  transaction.  This  case  was  before  this 
court  once  before,  and  the  opinion  rendered 
is  found  In  30  Wash.  190,  78  Pac.  786.  The 
construction,  by  this  court,  placed  upon  the 
instrument  hereinbefore  set  forth,  seems  to 
be  in  accordance  with  appellant's  contention, 
and  contrary  to  the  interpretation  contended 
for  by  respondent  and  accorded  by  the  trial 
court  at  the  last  trial.  This  court  having  at 
that  time  placed  an  interpretation  upon  this 
contract,  the  same  should  have  been  accepted 
as  the  law  of  the  case,  and  as  binding  upon 
the  trial  court  We,  therefore,  think  that 
appellant,  under  the  contract  as  heretofore 
construed  and  the  assignments  made  by  the 
three  persons  mentioned,  became  the  owner 
of  150,000  shares  of  the  capital  stock  in  ad- 
dition to  that  already  received.  Of  this 
amount  we  think,  however,  that  be  is  right- 
fully entitled  now  to  only  100,000  shares. 
Upon  the  23d  of  February,  1899,  all  of  the 
stockholders  entered  Into  an  arrangement 
by  which  they  set  aside  one-third  of  their 


stock  to  be  sold  for  the  benefit  of  the  com- 
pany. Respondent  then  set  aside  95,000  as 
his  pro  rata  share;  this  being  one-third  of  all 
of  bis  holding!),  including  the  amount  of  stock 
in  controversy  herein.  Appellant  thereby  set 
aside  50,000  of  his  shares,  being  one-third 
of  his  original  150,000  only.  As  a  matter  of 
equity  and  Justice,  we  think  respondent 
sliould  have  credit  for  50,000,  which  was  a 
third  of  the  stock  involved  herein. 

The  judgment  of  the  honorable  superior 
court  is  reversed,  with  instructions  to  enter 
Judgment  in  favor  of  appellant  against  re- 
spondent for  the  delivery  of  100,000  shares 
of  the  stock;  and  if  said  stock  cannot  t)e  de- 
livered within  a  reasonable  time,  that  ap- 
pellant be  given  judgment  for  the  value  of 
said  stock  as  of  the  present  time,  or  as  of 
any  date  appellant  may  elect  since  making 
his  demand  upon  respondent  for  the  delivery 
of  said  stock.    Costs  to  appellant 

DUNBAR,  HADLEY,  FULIiERTON,  and 
RUDKIN,  JJ.,  concur.  CROW,  J.,  took  no 
part    MOUNT,  G.  J.,  dissents. 
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PEOPLE  ▼.  BUELNA.  (Court  of  Appeal, 
First  DisUict,  California.  Feb.  1.  1906.)  Ap- 
peal from  Superior  Court,  Santa  Cruz  Count;; 
Lucas  F.  Smith,  Judge.  Louis  Buelna  was  con- 
victed of  an  offense,  and  he  appeals.  Affirmed. 
John  W.  Johnston  and  John  H.  Leonard,  for 
appellant.  U.  S.  Webb,  Atty.  Gen.,  and  Benja- 
min K.  Knight,  Dist  Atty.,  for  the  People. 

PER  OURIAM.  No  brief  having  been  filed 
herein  on  behalf  of  the  appellant,  and  no  ap- 
pearance of  counsel  having  been  made  in  his  be- 
half when  the  case  was  called  for  argument,  up- 
on motion  of  the  Attorney  General  the  appeal 
was  submitted  upon  the  record  in  the  transcript, 
and  the  court,  having  examined  the  same  and 
finding  no  error  therein,  now  renders  its  judg- 
ment that  the  judgment  of  the  superior  court 
be,  and  the  same  is,  hereby  affirmed. 


BILLINGS  v.  KANSAS  CITT-LEAVEN- 
TVORTII  R.  CO.  (Supreme  Court  of  Kansas. 
Feb.  10,  1906.)  Error  from  District  Court, 
Leavenworth  County;  J.  II.  Gillpatrick,  Judge. 
Action  by  Mary  C.  Billings  against  the  Kansas 
City-Leavenworth  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  error. 
Affirmed.  Fenlon  &  Fcnlon  and  Waggener,  Dos- 
ter  &  Orr,  for  plaintiff  in  error.  Atwood  & 
Hooper,  for  defendant  in  error. 

PER  CURIAM.  The  verdict  of  the  jury  was 
against  Mary  C.  Billings  who  claimed  damages 
from  the  Kansas  City-Ijearenworth  Railroad 
Company,  now  known  as  the  Kansas  City  West- 
em  Railroad  Company,  for  the  death  of  her 
son,  who  was  killed  In  a  railway  accident.  Itie 
offer  of  testimony  to  the  effect  that  the  track 
of  the  railway  was  above  the  surface  of  the 
street  was  not  material,  and  its  exclusion  was 
not  error.  The  ordinance  of  the  city  required 
that  the  tracks  of  the  railway  should  be  con- 
structed at  the  same  level  as  the  established 
grades  of  the  street;  but  as  there  was  no  testi- 
mony of  the  violation  of  that  ordinance  that 
question  was  not  in  the  case.  None  of  the  rul- 
ings upon  the  admission  of  testimony  appear  to 
be  prejudicial  error,  nor  can  we  say  that  the 
remarks  made  by  the  trial  judge  of  which  com- 
plaint is  made  furnish  a  ground  for  reversal. 
The  instructions  appear  to  fairly  present  the 
case  to  the  jury.  The  matter  of  excessive  speed 
was  submitted,  and  the  jury  were  rightly  told 
that  the  provisions  of  the  city  ordinance  as  to 
the  speed  at  which  cars  should  be  operated  had 
reference  to  the  ordinary  oi)eration,  and  had  no 
application  to  the  exceptional  acts  of  the  com- 
pany in  clearing  its  tracks  of  snow.  An  exam- 
ination of  the  criticisms  of  the  instructions  given 
and  refused  shows  that  no  material  error  was 
committed  in  charging  the  jury,  nor  is  any  rea- 
son seen  why  the  motion  for  a  new  trial  should 
have  been  allowed.    Judgment  affirmed. 


BLOMBERG  et  al.  v.  FAULKNER.  (Su- 
preme Court  of  Kansas.  Feb.  10,  1906.)  Er- 
ror from  District  Court,  Marshall  County. 
Action  by  Frank  J.  Faulkner  against  Erie 
Blomberg  and  another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Affirmed. 
Isaac  A.  Rigby,  for  plaintiffs  in  error.  E.  A. 
Berry  and  Gregg  ft  Gregg,  for  defendant  in 
error. 

PER  CURIAM.  The  plaintiffs  in  error  prose- 
cute this  proceeding  to  reverse  an  order  of  the 
district  court  refusing  to  open  up  the  case  in 
which  a  judgment  had  been  rendered  against 


them,  that  they  might  have  another  opportnnlty 
to  make  a  defense  therciu.  The  action  was  on 
a  promissory  note  bearing  the  signoture  of 
both  of  the  defendants.  Summons  was  prop- 
erly served  upon  l)Oth,  and  they  appeared  and 
participated  in  the  trial.  The  judgment  was 
reudered  May  7,  1903,  and  the  application  to 
have  it  set  aside  was  filed  October  6,  1903. 
The  application  states  no  defense  to  the  action. 
It  states  no  facta  why  the  court  should  open 
the  case  and  permit  the  defendants  to  relitigate 
the  questions.  The  order  of  the  court  denying 
the  application  of  the  plaintiffs  In  error  is 
affirmed. 


BORDERS  T.  CARROLL.  (Supreme  Court 
of  Kansas.  March  10,  1906.)  Error  from 
District  Court,  Sumner  County;  C.  L.  Swarts, 
Judge.  Action  by  A,  Carroll  against  F.  M. 
Borders,  administrator  of  John  T.  StewarC 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed.  Ed.  T.  Hackney  and  Kos 
Harris,  for  plaintiff  in  error.  W.  W.  Schwinn, 
for  defendant  in  error. 

PER  CURIAM.  This  Is  one  of  several  ac- 
tions originating  in  the  purchase  of  stock  in  the 
Wclliugton  National  Bank  by  John  T.  Stewart 
while  he  was  the  president  and  manager  9f  the 
bank.  The  sellers  of  the  stock  in  each  case 
claimed  that  Stewart,  while  president  and  in  the 
actual  management  of  the  bank,  fraudulently 
manipulated  the  assets  and  the  books  of  the 
bank  so  as  to  cause  the  stock  to  appear  to  be 
of  much  less  than  its  actual  value,  for  the  pur- 
pose of  deceiving  the  stockholders  and  induc- 
ing them  to  sell  their  stock  to  him  for  a  sum 
greatly  less  than  its  true  value.  The  plaintiffs 
I  in  each  of  the  actions  songht  to  recover  from 
Stewart  the  difference  between  what  they  re- 
ceived for  the  stock  sold  to  him  and  its  actual 
value  when  sold.  In  this  action,  as  in  the 
others,  the  plaintiff  recovered  jud^ent.  The 
defendant  brings  the  case  here,  alleging  that  the 
court  erred  in  including  certain  items  in  its  com- 
putation in  determining  the  value  of  the  stock  at 
the  time  of  the  sale.  In  the  case  of  Stewart  v. 
Smith  (No.  14,383)  82  Pac.  482,  these  precise 
questions  were  involved,  and  it  was  held  that 
such  items  should  not  have  tieen  included  in  mak- 
ing the  estimate.  For  further  facts  of  this  case, 
see  Stewart  v.  Smith,  supra.  In  addition  it  is 
now  contended  by  the  deieuJant  in  error  that  be 
was  entitled  to  punitive  damages  on  account  of 
the  fraud  of  Stewart,  and,  if  it  should  be  held 
that  the  items  referred  to  should  not  have  been 
included  in  estimating  the  value  of  the  stock 
when  Stewart  purchased,  that,  inasmuch  aa 
plaintiff  was  entitled  to  punitive  damages,  the 
amount  allowed  by  the  court  in  excess  of  the  ac- 
tual value  of  the  stock  should  be  allowed  to 
stand  as  such  damages.  The  action  was  brought 
to  recover  the  difference  between  what  plaintiff 
received  and  the  actual  value  of  the  stock,  which 
Is  alleged  to  have  been  worth  $400  per  share. 
The  objectionable  items  were  included  for  the 
purpose  of  fixing  the  value  of  the  stock  when 
sold  and  not  as  punitive  damages.  There  was 
no  claim  for  punitive  damages,  and  the  court  did 
not  allow  any.  The  judgment  of  the  court  is  re- 
versed, on  the  authority  of  Stewart  T.  Smith, 
supra,  and  the  cause  remanded. 

cm  OF  HUMBOI/T  v.  DICKINSON. 
(Supreme  Court  of  Kansas.  Jan.  6,  1906.) 
Error  from  District  Court,  Allen  Goonty;  Oscar 
Foust,  Judge.  Action  hr  LUUaa  DittinaoM 
against   the  dty  of  ^ombolt.  i  Jadgmm*  far 


1116 


88  PACIFIC  BEPORTBJR. 


<Kaa. 


plaintiff,  and  defendant  brings  error.  Affirmed. 
La  Vergne  Orton.  G.  A.  Amos,  Travis  Morse, 
and  W.  A.  Chosuill.  for  plaintiff  in  error. 
Ewing,  Oard  &  Gard,  for  defendant  in  error. 

PER  CURIAM.  The  petition  of  Lillian 
Dickinson  stated  a  cause  of  action  against  the 
city  of  Humbolt  for  injuries  resulting  from  a 
defective  sidewalk.  There  is  nothing  material 
in  objections  to  rulings  of  the  court  on  the 
admission  of  testimony.  The  evidence  sufficient- 
ly sustains  the  findings  of  the  jury  that  the 
city  was  negligent  in  the  maintenance  of  the 
walk-  The  alleged  negligence  involved  to  Bome 
extent  the  defect  in  the  board  walk,  the  de- 
clivity from  that  to  the  stone  upon  which  the 
plaintiff  stepped  and  the  instability  of  the  stone. 
The  findings  show  the  extent  to  which  each 
contributed  to  the  injury,  and  also  that  it 
did  not  occur  through  the  fault  of  Mrs.  Dickin- 
son. That  the  city  had  at  least  constructive 
notice  of  the  defect  In  the  walk  is  well  shown, 
and  no  difficulty  is  found  in  harmonizing  the 
findings  of  the  jury  with  each  other  and  with 
the  general  verdict.  The  case  appears  to  have 
been  fairly  submitted  to  the  jury,  and  no  ma- 
terial errors  in  the  proceedings  are  discovered; 
and  hence  the  judgment  will  be  affirmed. 


CITY  OF  UBERTT  v.  BtJNDT  et  al.  (Su- 
preme Court  of  Kansas.  March  10,  190C.)  Ap- 
peal from  District  Court,  Montgomery  County: 
Thos.  J.  Flannelly.  Judge.  11.  N.  Bundy  and 
John  Hill  were  convicted  of  violating  a  city 
ordinance,  and  appeal.  Reversed.  Dooley  & 
Keith,  for  appellants.  A  li.  Billings,  for  ap- 
pellee. 

PER  CURIAM.  This  is  an  appeal  from  a 
conviction  under  a  city  ordinance,  the  validity 
of  which  is  assailed  under  the  rule  announced 
in  Re  Van  Tuyl,  81  Pac.  181.  The  city  has 
filed  no  brief,  from  which  fact  we  assume 
that  it  is  admitted  that  the  ordinance  is  void 
under  that  decision.  The  judgment  appealed 
from  ia  therefore  reversed. 


CREAMERY  PACKAGE  MFG.  CO.  ▼. 
PETERS.  (Supreme  Court  of  Kansas.  Jan. 
6,  1906.)  Error  from  District  Court,  Wyan- 
dotte County ;  J.  McCabe  Moore,  Judge.  Ac- 
tion by  George  Peters  against  the  Creamery 
Package  Manufacturing  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. McAnany  &  Alden,  for  plaintiff  in 
error.  Getty,  Hutcfaings  &  Deaa,  for  defend- 
ant in  error. 

PER  CURIAM.  The  questions  presented  In 
this  case  have  so  often  been  discussed  and 
decided  by  this  court  that  little  could  well  be 
added  by  an  extended  dissertation  upon  them. 
The  first  objection  is  that  the  court  erred  in  over- 
niling  the  demurrer  to  the  evidence  of  the 
plaintiff  below.  We  think  there  is  abundant 
■evidence  to  justify  the  submission  of  the  case 
to  the  jury.  (2)  The  plaintiff  in  error  says  that 
the  court  erred  in  refusing  ten  instructions 
asked  by  it  It  sets  out  none  of  them.  See 
rule  10.  (3)  The  plaintiff  complains  of  ten  in- 
structions given  by  the  court  on  its  own  mo- 
tion. It  sets  out  two  of  these,  and  we  think 
there  is  no  error  in  them.  (4)  That  the  court 
erred  in  overruling  the  motion  for  a  new  trial 
by  reason  of  the  misconduct  of  counsel  for 
plaintiff  below.  It  is  true  counsel  did  in  a 
measure  apparently  attempt  to  override  the 
mlinKs  of  the  court,  did  make  an  improper 
statement,  and  ^  did  not  accord  to  his  opponent 
all  the  courtesies  the  ethics  of  the  profession 
require;  but  there  was  some  excuse  for  this, 

Sod  the  errors  of-  comnel  were  so  far  corrected 
y  the  court  and  by  the  voluntary  withdrawal 
of  the  vnwarranted  remark  by  the  counsel  him- 
.seif  that  we  are  nnsble  to  conclude  that  any 
.prejudice  to  .the  rights  of  plaintiff  in  ertor  re- 


snlted.  We  find  no  preJndWal  error  !n  th« 
admission  or  rejection  of  evidence.  There 
seems  to  have  been  a  fair  trial,  and  the  judg- 
ment for  a  reasonable  amount  is  well  support- 
ed by  the  evidence.    The  judgment  is  affirmed. 


HARRIS  T.  GIBSON  et  aL  (Supreme  Court 
of  Kansas.  March  10,  1906.)  Error  from  Dis- 
trict Court.  Douglas  County;  C.  A.  Smart, 
Judge.  Action  by  Lee  H.  Harris  against  Wil- 
liam Gibson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed.  R. 
E.  Melvin,  for  plaintiff  in  error.  Bishop  & 
Mitchell,  for  defendants  in  error. 

PER  CURIAM.  This  action  was  brought  in 
the  district  court  o(  Douglas  county  by  the 
plaintiff  in  error  against  the  defendants  in  er- 
ror for  the  dissolution  of  the  copartnership  and 
for  an  accounting  between  the  partners,  con- 
sisting of  the  plaintiff  and  defendants.  The 
pleadings  in  evidence  show  that  on  or  prior  t» 
the  5th  day  of  May,  1002,  the  partnership  con- 
sisted of  the  plaintiff,  the  defendant  William 
Gibson,  and  his  son  Lucien  Gibson ;  and  the 
court  finds  that  on  said  day  said  copartnership 
was  dissolved,  and  that  shortly  thereafter  Lucien 
Gibson  died,  his  only  heirs  being  his  widow  and 
minor  son,  defendants  with  William  Gibson 
in  this  action.  The  court  also  finds,  in  sub- 
stance, that  an  accounting  was  had  between 
the  parties,  plaintiff  and  defendants.  At  least 
it  must  be  said  that  the  findings  of  the  court 
of  the  amount  of  property  owned  by  the 
partnership  and  the  amount  of  indebtedness 
against  the  partnership  and  that  each  partner 
had  withdrawn  his  entire  capital  invested  there- 
in, with  the  order  of  the  court  appointing  a  re- 
ceiver, the  sale  of  all  the  partnership  property 
by  the  rcreiver  under  the  orders  of  the  court,  the 
confirmation  of  such  sale,  and  the  application 
of  the  proceeds  to  the  ]^yment  of  the  debts, 
amounted  to  an  accounting  and  settlement  of 
the  partnership  estate.  While  there  is  a  con- 
flict in  the  evidence,  there  is  certainly  sufficient 
evidence  to  sustain  the  findings  and  the  judg- 
ment of  the  conrt,  and  we  cannot  weigh  the 
evidence  here.  The  judgment  of  the  district 
court  is  affirmed. 


SHATTUCK  ▼.  BELKNAP  SAVINGS 
BANK  et  al.  (Supreme  Conrt  of  Kansas. 
Feb.  10,  1900.)  Error  from  District  Conrt. 
Harvey  Connty ;  P.  J.  Galle,  Judge.  Action  by 
Sarah  G.  Shattuck  against  the  Belknap  Sav- 
ings Bank  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed.  S. 
W.  Shattuck,  Jr.,  for  plaintiff  in  error.  Whit- 
comb  &  Hamilton,  for  defendants  in  error. 

PER  CURIAM.  On  the  authority  of  KeLsn 
v.  Norton,  65  Kan.  T78,  70  Pac.  ^,  93  Am. 
St.  Ken.  308,  and  Hentborn  v.  Security  Com- 
pany, 70  Knn.  ,  79  Pac.  653,  this  case  is 

nfflrnied.  Under  the  uncontroverted  facts,  the 
only  legal  right  if  any,  the  plaintiff  has  in  the 
land  in  qnnstion,  is  to  redeem  and  have  an 
accounting  for  rents. 


VOLLE  et  al.  t.  COOK  et  al.  (Supreme 
Court  of  Kansas.  March  10,  1906.)  Error 
from  District  Court,  Marshall  County :  Sam 
Kimble,  Judge.  Action  between  Art  Voile  and 
A.  D.  Mayo  and  Patrick  Cook  and  Bridget 
Cook.  From  the  judgment  Voile  and  Mayo 
bring  error.  Afllrnicrl.  U.  P.  Evans  and  W. 
S.  Glass,  for  plaintiffs  in  error.  W.  W.  Red- 
mond, for  defendants  in  error. 

PER  CURIAM.  The  action  of  the  district 
court  from  which  this  proceeding  in  error 
arises  f  dated  to  a  lx>undary  wtiicb  it  was  claim- 
ed had  been  fixed  by  parol  and  acquiesced  in  so 
as  to  bind  the  parties  and  their  subsequent 
grantees.    The  only  question  is  if  the  evidence 
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■npporta  the  Jadsment  »f  the  trial  eoort.  A 
carefal  canTavB  of  the  record  leads  to  the  con- 
clnaton  that  the  evidence  ia  aufladent  for  that 
pupoM,  and  the  Judgment  ia  offlrmed. 

BARKER,  Appellant,  t.  BARKBR,  Respond- 
ent. (No.  1,740.)  (Sopreme  Coort  of  Montana. 
Jnne  12,  IMS.)  Appeal  from  DUtrict  Court, 
Caacade  County ;  J.  B.  Leslie,  Judge.  On  mo- 
tion to  dismiss  appeal.  Fletcher  Maddoz  and 
H.  G.  Mclntlre,  for  appellant  T.  B.  Brady 
and  Wm.  O.  Downing,  for  respondent 

PER  CURIAM.  Upon  motion  of  appellant 
this  api>eal  la  by  the  court  dismissed. 


OliARK,   Appellant,   t.   WAIX  et  al.,  Re- 

S undents.  (No.  2,146.)  (Supreme  Court  of 
ontana.  Jan.  3,  1905.)  Original.  Injunction 
pending  appeaL  J.  Ij.  Wines,  for  appellant. 
Jas.  B.  Murray  and  McBrlda  &  McBride,  for 
respondents. 

PER  CURIAM.  Appellant's  motlou  for  an 
injunction  pcndine  appeal  herein  ia  hereby 
granted,  and  an  injunction  ordered  issned  up- 
on the  filing  and  approval  of  a  good  and  anf- 
fident  undertaking  in  the  sum  of  $6,000,  con- 
ditioned according  to  law,  said  undertaking  to 
be  approved  by  the  clerk  of  this  court  upon 
motion  of  respondcnta,  injunction  granted 
above  waa  diasolved  on  January  23,  lOOSS. 


In  re  CLARKE'S  ESTATE.  (No.  2,123.) 
(Supreme  Court  of  Montana.  Feb.  15,  1905.) 
Appeal  from  District  Court,  Lewis  and  Clarke 
(bounty;  J.  M.  Clementa,  Judge.  On  motion  to 
dismise  appeal.  Carpenter,  Day  k  Carpenter, 
for  api>dlant  Walsh  &  Newman,  for  respond- 
ent 

PER  CURIAM.  The  motion  to  dismiss  the 
appeal  herein  is  hereby  sustained,  and  the  ap- 
peal dismissed. 


DB  WITT,  Appellant,  y.  MORASE,  Reqwnd- 
ent.  (No.  1,943.)  (Supreme  Court  of  Montana. 
Sept  28,  1904.)  Appeal  from  District  Court. 
Fergus  (bounty;  B.  K.  Cheadle,  Ju>ii;e.  On 
motion  to  dismiaa  appeaL  Cort  &  Worden,  for 
appellant.    R.  Yen  Tobel,  for  respondent 

PER  (CURIAM.  Upon  motion  of  the  re- 
spondent herein,  the  appeal  Is  hereby  dlamiased. 


FINLEN,  Appellant,  r. 
■indents.    (No. 


HEINZE  et  al.,  Re- 

2,063.)    (Supreme    Court    of 

Montana.  Jan.  18,  10050  Original.  Injunc- 
tion pending  appeaL  A.  J.  Shores,  for  appel- 
lant 

PER  CURIAM.    Appellant's  application  for 
an  injunction  pending  appeal  is  hereby  denied. 


FREEMAN,  Appellant,  ▼.  EDELMUTH,  R»- 

Sondent  (No.  2vl65.)  (Supreme  CJourt  of 
ontana.  Feb.  15,  1905.)  Appeal  from  Dis- 
trict Court,  Carbon  County ;  Frank  Henry, 
Judge.  On  motion  to  diamiss  appeaL  Albert 
I.  Loeb,  for  appellant  George  W.  Pierson  and 
Wallace  A  Donnelly,  for  respondent. 

PER  CURIAM.  The  motion  to  dismiss  the 
appeal  herein  is  hereby  sustained,  and  the  ap- 
peal dismissed ;  and  it  ia  further  ordered  that 
the  order  of  supersedeas  heretofore  issued  here- 
in be,  and  the  same  is,  hereby  vacated  and  aet 
aaida. 


GALLATIN  LIGHT,  POWER  &  RT.  CO, 
Appellant,  v.  CITT  OP  BOZBMAN,  et  at,  Re- 
spondents.  (No.  2,092.)  (Supreme  Court  of 
tionUna.   March  24,  180&)   Appeal  from  Ola- 


trict  (Tonrt,  Gallatin  County ;  W.  R.  C  Stewart, 
Judge.  Hartman  ft  Hartman,  for  appellant 
John  A.  Luce,  for  resiMndents. 

PER  CURIAM.  Upon  motion  of  counsel  for 
respective  parties,  this  cauae  la  hereby  dia- 
miaJsed  aa  aettied. 


HENNBSST  MER(3ANTILB  (X).,  Respond- 
ent, v.  KALOUSEK  et  aL,  Appellants.  (No. 
2,122.)  (Supreme  (k>urt  of  Montana.  Dec.  1, 
1904.)  Appeal  from  District  Court,  Silver  Bow 
County.  On  motion  to  dismiss  appeal.  C.  M. 
Parr,  for  appellanta.  M.  J.  Oavanangh,  for 
respondent. 

PER  CURIAM.  Upon  motion  of  respondent 
herein,  this  appeal  is  dismissed. 

In  re  HERRON.  (No.  2,197.)  (Suprone 
Ck>urt  of  Montana.  April  24,  1905.)  Original. 
Application  for  writ  of  mandate  directed  to 
John  W.  Tattan,  judge  of  the  district  court  of 
Talley  county,  commanding  said  judge  to 
enter  petitioner  Herron's  name  as  counsel  for 
one  Malcolm,  charged  with  the  crime  of  mur- 
der. Walsh  &  Newman  and  Henry  N.  Blake, 
for  relator.  A.  J.  Galen,  Atty.  Gen.,  for  re- 
spondent. 

PER  CURIAM.  The  relator's  petition  for  a 
writ  of  mandamus  herein,  set  for  hearing  this 
day,  was,  after  the  introduction  of  testimony 
by  the  relator,  argued  by  counsel  for  the  re- 
spective parties,  and  upon  due  consideration 
the  said  application  is  denied,  and  the  proceed- 
ings are  hereby  diamissed. 

HTNES,  Respondoit  t.  BARNES,  Consta- 
ble, Appellant  (No.  2,075.)  (Supreme  0>urt  of 
Montana.  Sept  30,  1904.)  Appeal  from  Dis- 
trict Court,  Granite  &>unty;  Welling  Napton, 
Judge.  On  motion  to  dismiss  appeal.  D.  M. 
Durfee  and  J.  Shnll,  for  appellant  Geo.  A. 
Maywood,  for  respondent 

PER  CURIAM.  Upon  motion  of  the  respond- 
ent herein,  this  appeal  is  hereby  dlnmiMed. 

KEHOE,  Appellant  v.  KEHOB  et  al.,  Re- 
spondents. (Supreme  Court  of  Montana.  May 
5,  1906.)  Appeal  from  Diatrict  CJourt,  Silver 
Bow  C<onnty;  B.  W.  Harney,  Jndga.  O.  M. 
Parr,  for  appellant 

PER  (7URIAM.  The  appellant  and  respond- 
ents having  failed  to  file  their  briefs  herein, 
it  is  now  here  ordered  and  adjudged  that  the 
order  of  the  court  below,  made  and  entered  on 
the  25th  day  of  May,  1904,  be,  and  the  same  la, 
hereby  affirmed  at  the  cost  of  appellant 


IX)yE,  Appellant,  t.  FLAHIVB  et  sL,  Re- 
spondents, jpio.  2,067.)  (Supreme  C!onrt  of 
Montana.  Deo.  6,  1904.)  Appeal  from  Dis- 
trict Court,  Missoula  County;  F.  a  Webster, 
Judge.  On  motion  to  dismiss  appeal.  Toole 
&  Bach,  for  appellant  Woody  &  Woody,  and 
E.  E.  Hershey,  for  respondents. 

PER  CURIAM.  Upon  motion  of  the  appel- 
lant, the  appeal  herein  ia  dismissed  without 
prejudice. 


LTNCH,  Respondent,  v.  UERRIG,  Appel- 
lant (No.  2.065.)  (Supreme  Court  of  llon- 
tana.  Sept  28,  1904.)  Appeal  from  Diatrict 
Court,  Flathead  (bounty;  D.  F.  Smith.  Judge. 
On  motion  to  dismiss  appeal  from  order  deny- 
ing new  trial.  S.  M.  Logan,  for  appellant. 
Noffsinger  &  Folsom,  for  respondent 

PER  CURIAM.    Upon  motion  of  respondent 

herein,  the  appeal  from  the  order  denying  the 

motion  for  a  new  trial  is  hsrtb/  dismisisdL^ ,  ^ 
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MACKEL.  Appollant,  r.  BARTLETT,  Re- 
sponilpnt.  (N'o.  1,980.)  (Supreme  Court  of 
Montana.  Nov.  23,  1001.)  Appeal  from  Dis- 
trict Court,  Silver  Bow  Oonnty;  William  Clan- 
cy, Judge.  On  motion  to  dismiss  appeal.  Peter 
Breen  and  John  A.  Shelton,  for  appellant. 
John  J.  McHatton,  for  respondent. 

PER  CURIAM.  Upon  motion  of  the  re- 
spondent herein,  this  appeal  is  hereby  dis- 
missed. 


MACKEIi,  Appellant,  t.  NORTHERN  PAC. 
RY.  CO.,  Respondent  (No.  2,121.)  (Snprem» 
Court  of  Montana.  Jan.  31.  1905.)  Appeal 
from  District  Court,  Silver  Bow  County;  E. 
W.  Harney,  Judge.  On  motion  to  dismiss  ap- 
peal.   Mackel  &  Meyer,  for  appellant. 

PER  CURIAM.  Upon  motion  of  the  appel- 
lant, this  appeal  is  hereby  dismissed,  wiUiont 
costs  to  either  party. 


MAURY,  Respondent,  v.  FARISS,  Appellant 
(So.  1,986.)  (Supreme  Court  of  Montana. 
October  15,  19(M.)  Appeal  from  District  Court 
Silver  Bow  County;  William  CTlancy,  Judge. 
On  motion  to  dismiss  appeal.  Thomas  J. 
Walker,  Geo.  F.  Shelton,  and  J.  J.  McHatton, 
for   appellant.    J.    E.    Healy,    for   respondent. 

PER  CURIAM.  This  appeal  is  hereby  dis- 
missed, as  per  stipulation  of  counsel  for  re- 
spective parties. 


NICHOLS  et  al..  Appellants,  v.  MAHER, 
Treasurer,  Respondent.  (No.  2,096.)  (Supreme 
Court  of  Montana.  Dec.  19,  1904.)  Appeal 
from  District  Court  Silver  Bow  County; 
E.  W.  Harney,  Judge.  On  motion  to  dismiss 
appeal.  E.  M.  Lamb,  C.  P.  Kellcy,  E.  S. 
Booth,  and  Kirk  &  Clinton,  for  appellants. 

PER  CURIAM.  Upon  motion  of  the  appel- 
lants, the  appeal  herein  is  hereby  dismissed. 

In  re  NISSLER.  (No.  2,174.)  (Supreme 
Court  of  Montana.  Feb.  23,  1905.)  Original. 
Application  to  prohibit  Hon.  Michael  Donlan, 
a  judge  of  the  district  court  of  Silver  Bow 
county,  from  hearing  and  considering  certain 
matters.    M.  J.  Cavanaugh,  for  relator. 

PER  CURIAM.  Relator's  application  for  a 
writ  of  prohibition  herein  is  hereby  denied. 


PERHAM.  Appellant  v.  SMITH  et  al.,  Re- 
spondents. (No.  2,183.)  (Supreme  Court  of 
Montana.  April  17,  1905.)  Appeal  from  Dis- 
trict Court,  Silver  Bow  County ;  E.  W.  Harney, 
Jndge.  On  motion  to  dismiss  appeal  from  judg- 
ment McBride  &  McBride  and  J.  Bruce  Kre- 
mer,  for  appellant  Robert  B.  Smith,  for 
respondents. 

PER  CURIAM.  Req>ondent's  motion  to  dis- 
miss the  appeal  from  the  judgment  herein  is 
sustained,  and  the  appeal  from  the  judgment 
hereby  dismissed. 


RICHARDS.  Respondent,  ▼.  JONES,  Appel- 
lant (No.  2,100.)  (Supreme  Court  of  Mon- 
tana. Dec  6,  1904.)  Appeal  from  District 
Court,  Chotean  County ;  John  W.  Tattan,  Judge. 
On  motion  to  dismiss  appeal.  Walsh  &  New- 
man, for  appellant 

PER  CURIAM.  Upon  motion  of  the  appel- 
lant herein,  this  appeal  is  dismissed. 

STATE,  Respondent,  v,  ELSNER,  Appel- 
lant (No.  2,148.)  (Supreme  Court  of  Mon- 
tana. .Tune  14,  1905.)  Appeal  from  District 
Gonrt,  Silver  Bow  Coun^ ;  John  B.  McCleman, 


Judge.  On  motion  to  dismiss  appeal  for  fail- 
ure to  file  brief.  A.  J.  Oalen,  Atty.  Gen.,  for 
the  State. 

PER  CURIAM.  The  respondent's  motion 
to  dismiss  the  appeal  herein  is  granted,  and  the 
appeal  ia  hereby  dismissed, 

STATE  ex  rel.  BAUM  ▼.  SECOND  JUDI- 
CIAL DIST.  COURT  OF  MONTANA  et  al. 
(No.  2,205.)  (Supreme  Court  of  MonUna. 
May  1,  1905.)  Original.  Application  for  writ 
of  review.    Maury  &  Hogevoll,  for  relator. 

PER  CURIAM.  Relator's  application  for  a 
writ  of  review  ia  hereby  denied. 


STATE  ex  rel.  BORDEAUX  v.  DISTRICT 
COURT  OP  SECOND  JUDICIAL  DIST.  IN 
AND  FOB  SILVER  BOW  COUNTY  et  al..  Re- 
spondents. (No.  2,110.)  (Supreme  Court  of 
Montana.  Oct.  22,  1904.)  Original.  Injunc- 
tion. B.  S.  Thresher,  C.  P.  Kelley,  and  Peter 
Breen,  for  relator. 

PER  CURIAM.  Relator's  application  for  a 
writ  of  injunction  herein  is  hereby  denied. 

STATE  ex  rel.  CALKINS  t.  SECOND  JU- 
DICIAL DIST.  COURT  et  al.  (No.  2,170.) 
(Supreme  Court  of  Montana.  Feb.  16,  1905.) 
Original.  Application  for  writ  of  supervisory 
control.    Davies  &  Haskins,  for  relator. 

PER  CURIAM.  Relator's  application  for  a 
writ  of  supervisory  control  herein  is  hereby  de- 
nied. 


STATE  ex  rel.  DALY  v.  SECOND  JUDI- 
CIAL DIST.  COURT  OP  SILVER  BOW 
COUNTY  et  al.  (No.  2,141.)  (Supreme  Court 
of  Montana.  April  20,  1905.)  Original.  Ap- 
plication for  writ  of  prohibition.  Argued  and 
submitted  upon  demurrer  December  24,  1904. 
Demurrer  overruled.  J.  Bruce  Kremer,  for 
relator.    T.   J.  Walsh,  for  respondents. 

PER  CURIAM.  The  foregoing  cause  is  here- 
by dismissed  for  want  of  prosecution. 


STATE  ex  reL  DONLAN  t.  SECOND  JU- 
DICIAL DIST.  COURT  et  al.  (No».  ^138, 
2,1.39.)  (Supreme  Court  of  Montana.  April 
20,  1905.)  Original.  Applications  for  writs  of 
prohibition.  Argued  and  submitted  upon  de- 
murrers December  24,  1904.  Demurrers  over- 
ruled. Geo.  F.  Shelton,  Bernard  Noon,  and 
C.  F.  Kelley,  for  relator.  T.  J.  Walsh,  for  re- 
spondents. 

PER  CURIAM.  The  foregoing  causes  are 
hereby  dismissed  for  want  of  prosecution. 

STATE  ex  rel.  DONOVAN  v.  DISTRICT 
COURT  OF  FIRST  JUDICIAL  DIST.  IN 
AND  FOR  LEWIS  AND  CLARKE  COUNTY, 
Respondent  (No.  2,083.)  (Supreme  Cotirt  of 
Montana.  June  24,  1904.)  Original.  Certio- 
rari and  mandamus.  James  Donovan,  Atty. 
Gen.,  pro  se. 

PER  CURIAM.  The  relator's  application 
for  a  writ  of  review  and  mandate  ia  hereby  de- 
nied, and  proceeding  dismissed. 


STATE  ex  rel.  DONOVAN,  Atty.  Gen.,  t. 
INTERNATIONAL  HARVESTER  CO.  OF 
AMERICA.  SAME  v.  CUDAHY  PACKING 
CO.  SAME  v.  ARMOUR  PACKING  CO. 
SAME  V.  HAMMOND  PACKING  CO.  OF 
CHICAGO.  SAME  t.  HAMMOND  PACK- 
ING CO.  OP  PUEBLO,  COLO.  SAME  t. 
SWIFT  &  CO.  OF  CHICAGO.  (Nos.  2,129. 
2,132-2,1360  (Supreme  Court  of  Montana. 
Dec.  24,  1904.)  Original.  Applications  for  in- 
junction.  James  Donovan,  Atty.  Gen,,  pro  ae. 
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T.  J.  WaUh,  E.  B.  Burling,  J.  C.  McMath,  and 
M.  S.  Gunn,  for  respondent  International  Har- 
vester Co.  of  America.  M.  S.  Gunn,  for  other 
respondents. 

PER  CURIAM.  These  canses  havinK  been 
heretofore  argued  and  submitted  upon  demur- 
rers, it  is  hereby  ordered  and  adjudged  that 
the  demarrera  herein  be,  and  they  are,  hereby 
sustained,  and  the  proceedings  dismissed. 


STATE  ex  rel.  HARRINGTON  t.  DIS- 
TRICT COURT  OP  SECOND  JUDICIAL 
DIST.  et  al.  (No.  2,20a)  (Supreme  Court  of 
Montana.  May  1,  1905.)  Original.  Applica- 
tion for  ■writ  of  prohibition  to  restrain  re- 
spondents from  proceeding  further  in  a  cause 
entitled  Calkins  t.  Harrington,  pending  in  the 
district  court  of  Silver  Bow  county,  .vlaury 
&  Hogevoll,  for  relator. 

PER  CURIAM.  Relator's  application  tor  a 
writ  of  prohibition  is  hereby  denied. 


STATE  ex  rel.  HBNNESST  v.  DISTRICT 
COURT  OF  SECOND  JUDICIAL  DIST.  IN 
AND  FOR  SILVER  BOW  COUNTY  et  al. 
(No.  2.107.)  (Supreme  Court  of  Montana. 
Sept  24,  1904.)  Original.  Supervisory  con- 
trol.   B.  S.  Thresher,  for  relator. 

PER  CURIAM.  Relator's  application  for  a 
writ  of  supervisory  control  herein  is  hereby  de- 
nied. 


STATE  ex  rel.  NEVIN  v.  SECOND  JUDI- 
CIAL DIST.  COURT  OF  SILVER  BOW 
COUNTY  et  al.  (No.  2,140.)  (Supreme  Court 
of  Montana.  April  20,  liX)."!.)  Original.  Ap- 
plication for  wnt  of  prohibition.  Argued  and 
submitted  upon  demurrer  December  24,  1904. 
Demurrer  overruled.  J,  Bruce  Kremer,  for 
relator.    T.  J.  Walsh,  for  respondents. 

PER  CURIAM.  The  foregoing  cause  is  here- 
by dismissed  for  want  of  prosecution. 


STATE  ex  rel.  STRUTCEL  v.  DISTRKJT 
COURT  OP  SECOND  JUDICIAL  DIST.  et  al. 
(No.  2,212.)  (Supreme  (3ourt  of  Montana. 
June  6,  1905.)  Original.  Application  for  writ 
of  supervisory  control.  John  Lindsay  and 
James  H.  Baldwin,  for  relator. 

PER  CURIAM.  The  relator's  petition  for 
writ  of  supervisory  control  herein  is  hereby 
denied. 


STATE  ex  rel.  W^ORTMAN  v.  SECOND 
JUDICIAL  DIST.  COURT  IN  AND  FOR 
SILVER  BOW  COUNTY  et  al.  (No.  2.087.) 
(Supreme  Court  of  Montana.  July  11,  1904.) 
Original.  Supervisory  control.  Kirk  &  Clinton, 
for  relator. 

PER  CURIAM.  Relator's  application  for  a 
writ  of  supervisory  control,  or  some  other  ap- 
propriate writ  herein,  is  hereby  denied. 


FIRST  NAT.  BANK  OP  ROFP,  IND.  T.. 
v.  SMITH.  (Supreme  Court  of  Oklahoma. 
Sept.  7,  1905.)  Error  from  District  Court, 
Noble  County ;  before  Justice  Bayard  T.  Hainer. 
Action  by  the  First  National  Bank  of  Roff,  Ind. 
T.,  against  C.  A.  Smith.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Dismissed. 
Rehearing  denied  January  10.  190<i.  J.  R. 
Scott  and  H.  A.  Smith,  for  plaintiff  in  error. 
Doyle  &  Cress,  for  defendant  in  error. 

PER  CURIAM.  The  petition  in  error  was 
filed  in  the  court  on  December  13,  1904.  By 
rule  6  (82  Pac.  xiii),  appellants  are  required  to 
file  briefs  within  40  days  after  the  filing  of 
the  case-made  and  petition  in  error.    On  April 


5,  1905,  no  briefs  having  been  filed  by  appel- 
lant, the  appellee  filed  a  motion  to  dismiss  the 
appeal  for  failure  to  file  briefs.  On  April  6, 
1905,  the  appellant  filed  an  application  to  be 
permitted  to  file  briefs  out  of  time.  We  have 
examined  the  showing  made  by  the  respective 
parties  and  are  of  the  opinion  that  the  appeal 
should  be  dismissed.  There  was  a  part  of  the 
time  in  which  the  counsel  for  plaintiff  was  sick 
and  could  not  prepare  the  briefs  for  his  client ; 
but  there  was  plenty  of  time  which  counsel 
could  have  employed  in  that  work,  and  the  only 
reason  he  assigned  for  not  doing  so  was  the 
press  of  business.  This  court  has  repeatedly 
held  that  press  of  business  is  not  a  sufficient 
excuse  for  such  failure.  The  appeal  is  hereby 
dismissed,  at  the  cost  of  appellant.  All  of  the 
Justices  concurring,  except  HAINER,  J.,  who 
presided  at  the  trial  below,  not  sitting. 


BRILL  T.  HAYFORD.  (Supreme  Court  of 
Washington.  Jan.  20,  1906.)  Appeal  from 
Superior  Court,  Spokane  County;  Henry  L. 
Kennan,  Judge.  Action  by  George  F.  Brill,  Jr.. 
against  Eugene  Hayford.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 
James  Dawson,  for  appellant  T.  D.  Rockwell, 
for  respondent 

PER  CURIAM.  The  appellant  entered  into 
a  written  agreement  with  the  respondent,  in 
which  he  acknowledged  receipt  of  the  sum  of 
$5  as  part  payment  of  the  purchase  price  of  two 
certain  lots  situated  in  the  city  of  Spokane,  and 
agreed  to  convey  the  lots  by  warranty  deed  to 
such  person  as  the  respondent  should  direct  on 
the  payment  of  the  further  sum  of  S245,  if 
paid  within  six  months  from  the  date  of  the  ex- 
ecution of  the  agreement.  Before  the  expira- 
tion of  time  fixed  in  the  agreement  the  respond- 
ent tendered  the  balance  remaining  due  on  the 
contract  and  demanded  a  deed  of  the  proper^ 
to  himself.  The  appellant  refused  to  execute 
the  deed,  and  this  action  was  brought  to  com- 
pel him  to  do  so.  Judgment  went  for  the  re- 
spondent, and  this  appeal  is  taken  therefrom. 
'The  api>ellant  defended  the  action  on  the  ground 
of  fraud  and  misrepresentation.  He  contended 
that  the  respondent  had  been  for  some  time 
prior  to  the  execution  of  the  agreement  his 
agent  for  the  sale  of  the  property,  and  had  as 
such  agent  acquired  information  concerning  the 
property  and  its  surroundings  which  he  pur- 
posely and  frauduently  concealed  from  the  ap- 
pellant, and  that  the  appellant  by  reason  of 
such  fraudulent  concealment  was  induced  to 
enter  into  a  contract  for  the  sale  of  the  property 
at  less  than  its  actual  value,  and  a  contract  he 
would  not  have  entered  into  had  the  respondent 
dealt  fairly  with  him.  The  case  was  tried  out 
on  this  issue,  and  much  testimony  introduced  on 
each  side.  The  evidence  of  the  parties  is 
squarely  in  conflict,  and  we  are  unable  to  say 
after  its  careful  perusal  that  it  does  not  pre- 
ponderate in  favor  of  the  respondent  The  judg- 
ment is  affirmed. 


HARRIS  et  al.,  v.  CITY  OF  TACOMA.  (Su- 
preme Court  of  Washington.  Jan.  9,  1906.) 
Appeal  from  Superior  Court,  Pierce  Oountjr; 
Thad  Huston,  Judge.  Action  by  W.  H.  Harris 
and  another  against  the  city  of  Tacoma.  From 
a  judgment  for  defendant,  plaintiffs  appeal.  Re- 
versed. Emmett  N.  Parker,  and  W.  H.  Harris, 
for  appellants.  O.  G.  Ellis,  J.  J.  Anderson,  and 
R.  E.  Evans,  for  respondent 

PER  CURIAM.  This  case  was  submitted 
with  the  case  of  Harris  v.  City  of  Tacoma,  81 
Pac.  691,  under  a  stipulation  that  the  same 
disposition  should  be  made  of  it  as  the  court 
should  make  of  that  case.  Pursuant  to  the  stip- 
ulation, therefore,  it  is  ordered  that  the  judg- 
ment appealed  from  be  reversed,  and  the  cause 
remanded,  with  instructions  to  reinstate  the 
appeal. 
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